value of a decision as auttiority depends 
upon liow it has been interpreted and how the 
principles therein announced have been limited or 
modified and applied, and to what &xt&r\t it has 
been followed. — O. E. Hydride, Justice ot , 
Supreme Court, South Carolina. 

^ more serious difficulty, and one likely to 
increase in future with the ceaseless growth of 
recorded cases, is that exact and comprehensive 
citation cannot be ensured. If the Judge is to be 
bound by precedents he should have all the relevant 
authorities at his command. But he cannot carry 
them all in his head, nor is it always easy to find 
them, in spite of the many modern devices for 
facilitating the search. He must depend largely on 
the assistance of counsel, and since the industry 
'and' acumen of the Bar are also fallible, it is not 
uncommon to meet with cases which might have 
been decided bthe rwise^ — **‘Ygr later, 

because pertinent decislona have not Oeelt" tak en 
into- consideration. (Professor A.llen Ih~’" Zlaw 
the Making.'’') 

^9ffatch the latest Bulings. They are nearest to- 
you and nearest to the Courts. 
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3^n one sense no reported case can ever be 
obsolete virhile the laws and judicial usages ol 
BngHsh-speaking countries are what they are : 
that is, no man can say beforehand that any given 
case, however antiquated or trifling it may appear 
in itself to be, may not at some time have its use 
for the modern practitioner or text-writer. Every 
decision in the books is part of the history of th® 
law, and no part of that history can be absolutely 
liftSi|fnificant,--T.(Sir Erodertck Pollock, Bart., LL.D.,. 
Corpus Professor of Jurisprudence in the University 
of Oxford.) 

Accurate knowledge of the present state of the 
law upon any subject involves necessarily the 
history of the development of the law upon that 
subject, which can only be attained by following 
down the decision touching upon it. — (Francis 
M. Scott, Justice* Supreme Court, New York.) 

. <5he law is the last interpretation of the law 
given by the last Judge. 

(fhe enunciation of the most elementary princi- 
ple ol ia. -h?eq«tentlY hi^t by a demand for 

** an authority in support of that proposition . .■» •*'* 
No time spent upon providing oneself with a 
precedent is ever wasted even though the book 
may have to be judiciously hidden from view until 

required (TheHon’ble Sir Cecil Walsh, Kt.,K:.C.. 

Ex-0£fg4 Chief Justice, Allahabad High Courtjl 

SPhe last Judicial Interpretation of the law ,is 
the Uaw on which your case hangs. 

%o correctly aj^pratse a Judicial decision, it 
is important to know later applications of its 
rules to varying States of facts by way of exten- 
sion or qualification. — r.(S. Shepard, Chief Justice > 
Court of Appeal, Washington (U. S~. A.).) 
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PREFACE 


Roughly speaking, modern law may be said to fall into two broad 
categories — case-law or judge-made law and statute-law or law enacted by 
the Legislature. The whole tendency in modern times is towards codific^on, 
i. e., the reduction of the whole corpus Juris, so far as practicable, to the 
form of enacted law. We are told that in recent years there has been a 
decline in the estimate of the superior value of legislation. But this has not 
resulted in the reduction of the bulk of enacted law. At any rate, in India 
there are no signs of any decline in the popularity of legislation as a form 
of the development of the law. On the other hand, the trend seems to 'be 
definitely in the contrary direction. New enactments covering new branches 
of law are continuously being brought intd existence. ' Even in regard to 
personal laws like the Hindu and Muhammadan laws the Legislatures have 
shown considerable activity and introduced several changes by the process 
oi statute-making. The culminating and perhaps the most significant 
development in this direction is the movement for the codification of Hindu 
law which has already commenced to take shape. 

The aim of the present publication is to' make available to the Bench 
and the Bar in a set of convenient volumes practically the entire statute law 
passed by the Central Legislature which is of general application to the 
whole of India. The Acts are given in- the alphabetical order of their titles. 
This has the advantage of enabling an Act to be referred to without having 
to remember the year and number of the Act — which is the difficulty 
one feels when referring to the volumes of the Government publication* 
“Unrepealed Central Acts” in which the arrangement is according, to the 
year and number of the Act. We also have not made any division into 
civil and criminal Acts as is sometimes done, as we felt that such a 
division is on the whole an inconvenience rather than an advantage to 
the profession. In numerous instances, sections of a penal nature are found 
in enactments which are mainly of a civil nature, e. g,, the Stamp Act, 
Income-Tax Act, Cantonments Act, etc. In such cases it will be highly 
inconvenient to omit, in the portion that may be allotted to the civil 
section, the sections of a penal nature and print them in the criminal 
section. If such a courste is adopted, it will detract from the utility of both 
the portions of the publication. Again, there are Acts like the Evidence Act 
which will have to appear in both sections. It was, therefore, considered, 
on the whole, to .be the better course to just give all the Acts in their 
alphabetical" order without labelling them as civil or criminal Acts. 

Care has been taken to incorporate all the amendments in the various 
Acts up to date. Even provincial amendments have been given as completely 
as possible. In the case of the Civil Procedure Code, local amendments by 
the various High Courts are given. Letters Patent of the different High 
Courts are also given and also the rules of the Federal Court and the Judicial 
Committee of the Privy Council. 

Besides the above, we have also given the more important of the Acts 
of the British Parliament applicable to India, such’ as the Government of 
India Act, 1935. 
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We need hardly say that all the Acts have been carefully edited and 
annotated. Not only have all the amendments been incorporated but also 
notes have been added giving particulars as to the date and other matters 
relating to the amendments. Full and copious extracts from Select Committee 
Reports, Statements of Objects and Reasons and Notes on Clauses have 
been given in appropriate places under each Act. Besides the above, each 
Act is preceded by a statement as to how the Act has been affected by 
subsequent legislation. Further, cognate Acts and provisions have been 
indicated under the i-espective enactments. 

In addition to the above features, the case-law bearing on the 
different enactments has been. given in the foot-notes under each section. 
We have taken care to see that the notes are full and it is hoped that the 
bulk of the relevant Indian case-law would be found summarised in the 
foot-notes. The notes have been divided into convenient headings of which 
a synopsis is given for each section. The matter under each heading is 
presented in a manner which is well adapted for easy and quick reference. 
It may also be mentioned that what may be treated as a special feature of 
A. I. R. publications, viz., the giving of the particular page of -the ftport 
where the point occurs is also present in this publication. 

There will be a consolidated subject index at the end of the last 
volume. This will practically be something more than a general subject 
index for the whole of the ‘statute law which is of general application to 
India and the advantages of such an index to the profession are too obvious 
to require mention. It is also intended to give in the last volume the rules 
relating to interpretation of statutes. ~ 

It will be seen from the above that no pains have been spared to make 
the publication as complete and accurate as possible. But, we are aware of 
the possibility of errors and omissions in a work of this vast nature. We 
shall feel grateful to our readers if they bring to our notice any such error or 
omission which they may detect and we shall gladly remedy the defects in 
the next edition, if, by God’s grace, one is called for. 

In the preparation of this work we have received the willing and able 
co-operation of a large body of lawyers working in the legal section of the 
All India Reporter Office. W'e take this opportunity of expressing our 
sincere thanks to all of them. We wish to mention in particular the services 
of the following gentlemen, Messrs. V. S. Balkundi, B.A., LL.B., and V. B. 
Bakhale, m.a., ll.b., Assistant Bditors, 'The All India Reporter' ; and 
Messrs. D. R. Rajandekar. B.A., ll.b., W. N. Gadgil, B.Sc., LI,.B.. D. H. 
Zadgaonkar, b.a., ll.b., K. S. Bakre, B.Sc., LL.B., V. R. Buchc. n.A.. ll.b., 
^ N. Badhe, B.A., LL.B., M. Kuppuswami, B.A., B.L., P. R. Deshpande. M.A. 
(Eng.), M.A. (Sans.), ll.b., and J. G. Patankar. 

We also desire to thank Mr. D. G. Ranade who was in charge of the 
administrative side of the organisation, and Mr. D. W. Chitaley, B.A., LL.B., 
Superintendent of the All India Reporter Press, for the fine printing and 
get up of the volume. 


24th October, 1946. 
(Deepavali Day) ‘ 


V. V. C. 
S. A. R. 
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Unrepealed Central Acts 

(CIVIL & CRIMINAL) 


Volume I 


-THE GOVERNMENT OF INDIA (ADAPTATION OF INDIAN LAWS) 

ORDER, 1937. 


AT THE COEBT AT BUCKINGHAM PALACE, THE 18TH DAY OF MAECH, 103T. 

Present : 

THE KING’S MOST EXCELLENT MAJESTY IN COUNCIL. 

Whereas by section two hnntilrecl an<J ninety-tliree of the Government of India Act, 1935 
t<hGreafter in the recitals to this Order referred to as ‘‘the Act”) His Majesty is empowered by 
Order in Council to provide that as from such date as may be specified in the Order any law in 
force in British India or in any part of British India shall, until repealed or amended by a com- 
,petent Legislature or other competent authority, have effect subject to such adaptations and modifi- 
cations as appear to His Majesty to be necessary or expedient for bringing the provisions of that 
law into accord with the provisions of the Act : 

And whereas a draft of this Order hag been laid before Parliament in accordance with the 
provisions of sub-section (1) ot section three hundred and nine of the Act and an Address has been 
presented to His Majesty by both Houses of Parliament praying that an Order may be made in the 
farms of this Order : 

Now, THEREFORE, His Majesty, in the exercise of the said powers and of all other 
.powers enabling him in that behalf, is pleased by and with the advice of His Privy Council to 
order, and it is hereby ordered, as follows : — 

1. This Order may be cited as the Government of India (Adaptation of Indian Laws) Order, 
Jt937, and shall come into operation on the first day of April, nineteen hundred and thirty-seven. 

2. (l)ln this Order the expression “Indian law” means a law as defined in section two 
Lundred and ninety-three of the Act. 

(^) The Interpretation Act, 1889, applies for the interpretation of this Order as it applies 
for the interpretation of an Act of Parliament. 

3. The Indian laws mentioned in the Schedules to this Order shall, until repealed or 
.amended by a competent Legislature or other competent authority, have effect subject to the 
adaptations and modifications directed by those Schedules to be made therein or, if it is so 
directed, shah cease to have effect. 

V. , (1) Whenever an expression mentioned in the first column of the table hereinunder 

piinted occurs (otherwise than in a title or preamble or in a citation or description of an’ enaofc 


IM. 1. 
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ment) in a Central or Provincial Act or Eegnlation, whether an Act or Eegnlation mentioned m 
the Schedules to this Order or not, then, unless that expression is hy this Order expressly directed 
to he otherwise adapted or modified, or to stand unmodified or to be omitted, there shall be sub- 
stituted therefor the expression set opposite to it in column two of the said table* 

Table of General Adaptations, 

2 

Governor-General of India in Council : Govemor-General of India : Governor- 1 j. i 
General in Council : Governor-General : Government of India. J Government, 

Governor in Council : Governor (except in the expression “Governor’s Pro- "I 
Vince”) : Lieutenant Governor in Council: Lieutenant Governor : Chief Com- | ■„ • * i rr 

missioner (except in the expression “Chief Commissioner’s Province”): Local f ^ GovemmenU 

Government : Local Administration. j 

Gazette of India ; local official Gazette : local gazette ; any other expression 'j 
denoting a gazette in which official notices of a Government are published, y Official Gazette, 

nob being the gazette of a district or other sub-division of a Province. j 

Any reference to the Governor (or Lieutenant Governor) of a named Province in Couneil 
shall he treated for the purposes of this paragraph as if it were a reference to the Governor (or 
Lieutenant Governor) in Council® of that Province. 

( 2 ) A direction in the Schedules to this Order that a specified Indian law or section oi? 
portion of an Indian Law shall stand unmodified shall be construed merely as a direction that it 
is pot to be modified or adapted in accordance with the foregoing provisions of this paragraph. 

6. ( 1 ) where this Order requires that in any specified Indian law, (3r lii any section or 
other portion of an Indian law, certain words shall he substituted for certain other words or that 
certain words shall he omitted, that substitution or omission, as the case may be, shall, except 
•where it is otherwise expressly provided, he made wherever the words referred to occur in that law., 
or, as the case may he, in that section or portion. 

( 2 ) Where this Order requires that in any Indian law a plural noun shall be substituted 
for a singular noun or vice versa, or a masculine noun for a neuter noun or vice versa,, there diall 
be made also in any verb or pronoun in the sentence in question such consequential amendment as. 
the rules of grammar may require. 

6 * (1) The following provisions shall have effect where any Indian law wbieh under tbis' 
Order is to be adapted or modified has before the commencement of this Order been amended^ 
either generally or in relation to any particular area, by the insertion or omission of words, or the 
substitution of words for other words — 

(a) effect shall first be given in the amending law to any adaptation or modification required 
by paragraphs three and five of this Order to be made therein; 

(b) the original law shall then be amended, either generally or, as the ease may be, in its- 
application to the particular area, so as to give effect to the directions contained in the 
amending law or, where any adaptation or modification has fallen to be made under 

, sub-paragraph (a), in that law as so adapted or modified; aind 

(c) aU adaptations or modifications required by this Order to he made in the original law 
shall then be made in that law as so amended, except so far as in the case of any 
particular area they may be inapplicable. 

( 2 ) In. this paragraph references to the amendment of a law by the insertion or omission of 
words or the substitution of words do not include references to an amendment which is effectedi 
merely by directing that certain words shall be construed in a particular manner. 

7 . Subject to the foregoing provisions of this Order, any reference by whatever form of 
words in any Indian law in force immediately before the commencement of this Order to an 
authority competent at the date of the passing of that law to emrcise any powers or authoritieSi. 
or discharge any functions, in any part of British India shall, where a corresponding new authority 
has been constituted hy or under any Part of the Government of India Act, 1936 , for the time being 
in force, have effect until duly repealed or amended as if it were a reference to that' new 
Authority. 
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8 . In any Indian law in force immediately before the commencement of this Order any 
reference by name or description to any territory shall, unless the contrary intention appears or 
unless it has been, or is by this Order, otherwise expressly provided, be construed as a reference 
to the territory which bore that name or answered to that description at the date when the enact- 
ment containing that name or description came into operation : 

Provided that in the application of any enactment to Madras, Bombay, Bihar or the 
Central Provinces, references in that enactment to Madras, Bombay, Bihar or the Central Pro- 
Vinces, as the case may be, shall be construed as exclusive of so much of those Provinces respectively 
as was separated therefrom on the constitution of the Provinces of Orissa and Sind. 

9 . The provisions of this Order which adapt or modify Indian laws so as to alter the 
manner in which, the authority by which, or the law under or in accordance with which any 
powers are exercisable, shall not render invalid any notification, order, commitment, attachment 
bye-law, rule or regulation duly made or issued, or anything duly done, before the commencement 
of this Order; and any such notification, order, commitment, attachment, bye-law, rule, regulation 
or thing may be reyoked, varied or undone in the like manner, to the like extent and in the like 
circumstances as if it had been made, issued or done after the commencement of this Order by the 
competent authority and under and in accordance with the provisions then applicable to such a case. 

10 . Save as provided by this Order, all powers which under any law in force in British 
India, or in any part of British India, were immediately before the commencement of part in of 
the Government of India Act, 1935, vested in, or exercisable by, any person or authority shall 
continue to be so vested or exercisable until other provision is made by some Legislature or autho- 
rity empowered to regulate the matter in question. 

11 . Nothing in this Order shall affect the previous operation of, or anything duly done 
or suffered under, any Indian law, or any right, privilege, obligation or liability already acquired, 
accrued or incurred under any such law, or any penalty, forfeiture or punishment incurred in 
respect of any offence already committed against any such law. 

12. For the avoidance of doubt it is hereby declared that — 

(a) nothing in this Order transferring pr assigning any functions to the.Central Government 
shall be construed as excluding those functions from the operation of section one hundred and 
twenty -three or section one hundred and twenty-four of the Government of India Act, 1935 ; 

(h) the transfer by this Order to a Provincial Government of any jurisdiction theretofore 
exercisable by the Local Government of the Province shall not be construed as excluding that 
jurisdiction from the operation of sub-section (2) of section two hundred and ninety-six of 
the said Act ; 

* 

(c) nothing in this Order shall affect the provisions of any Order in Council for the time 
being in force made under section one hundred and fifty-eight, section one hundred and fifty- 
nine or section one hundred and sixty of the said Act (which empower Orders to be made 
regulating the relations of India and Burma as to their monetary systems, relief from double 
taxation, customs, and ancillary and related matters), or under any corresponding provisions in the 
Government of Burma Act, 1935 ; and 

(d) no repeal effected by this Order shall affect the operation of sub-paragraph (2) ot 
paragraph fifteen of the Government of India (Commencement and Transitory Provisions) 
Order, 1936. 

[The Schedule is omitted as the amendments made thereby have been incorporated in 
the appropriate places in the Acts in this Manual,] 



THE GOVERNMENT OF INDIA (ADAPTATION OF INDIAN 
DAWS) SUPPLEMENTARY ORDER, 1937. 


AT THE COURT AT BUCKING-HAM PAIiAOB, THE 29TH BAY OP JULY, 1937. 

Present : 

THE KING*S MOST EXCELLENT MAJESTY IN COUNCIL. 

Whereas by section] two hundred and ninety-three of the Government of India Act, 
1935, (hereafter in the recitals to this Order referred to as ‘'the Act”) His Majesty is empowered 
by Order in Council to provide that as from such date as may be specified in the Order any law 
in force in British India or in any part of British India shall, until repealed or amended by a 
competent Legislature or other competent authority, have effect subject to such adaptations and 
modifications as appear to His Majesty to be necessary or expedient for bringing the provi- 
sions of that law into accord with the provisions of the Act : 

And whereas in exercise of the said powers in Order in Council called the Government 
■of India (Adaptation of Indian Laws) Order, 1937 (hereafter in this Order referred to as “the Prin- 
cipal Order”) has been made : 

And whereas by sub-section (2) of section three hundred and nine of the Act His 
Majesty in Council is empowered to vary any Order in Council previously made under the Act : 

And whereas a draft of this Order has been laid before Parliament in accordance with 
che provisions of sub-section (1) oi section three hundred and nine of the Act and an Address has 
been presented to His Majesty by both Houses of Parliament praying that an Order may be 
made in the terms of this Order : 

Now, THEREFORE, His Majesty, in the exercise of the said powers and of all other powers 
enabling him in that behalf, is pleased by and with the advice of His Privy Council to order, and 
it is hereby ordered, as follows : — 

1. This Order may be cited as the Government of India (Adaptation of Indian Laws) 
Supplementary Order, 1937. 

2. The Schedules to the Principal Order shall be modified as directed in the Schedule tb 
this Order, and shall have effect, and be deemed always to have had effect, as so modified. 

[As the Schedules to the Frincipal Order have heen modified as directed in the Schedule 
to this Order, the Schedule to^this Order is omitted.] 

^THE ACTING JUDGES ACT, 1867. 

(ACT XVI OP 1867) 

[1st March 1867.] 

An Act to authorize the making of acting a'p'pointments to 
certain Judicial Offices. 

Whereas the Governor-General of India in Council or the Local Government, as the ease 
Preamble. may be, is empowered by divers enactments to appoint the Judges of certain 

Courte in British India : Aiid whereas it has been doubted whether he or it is empowered to 
appoint persons to act temporarily as such Judges, and it is expedient to remove such doubts; 
It is hereby enacted as follows : — 
a. Short title given by the Indian Short Titles Act, 1897 (XIV of 1897). 

This Act has been declared, by notification under S. 3 (a) of the Scheduled Districts Act, 1874 (XIV of 1874) 
to be in force in the following Scheduled Districts, namely : 

The Districts of Hazaribagh, Lohardaga (now the Ranchi Distrirt, see Calcutta Gazette, 1899, Pt. I, p. 44), 
and Manbhum, and Pargana Dhalbhum and the Koihan in the Districts of Singbhum — See Gazette of India, 
1881, Pt. I. p. 504. 

Power to appoint 1, In every case in which the ®'[ Central Government] or the ^[Pro- 

actwg Judges. vincial Government], as .the case may be, has power under any Act or 
Regulation to appoint a Judge of any Court in British India, such power shall be taken to include 
the power to appoint any person capable of being appointed a permanent Judge of such Court, to 
act as Judge of the same Court for such time as the ^‘[Central Government] or the ^[Provincial 
Government], as the case may he, shall direct. Every person so appointed to act temporarily 
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as a Judge of any such Court shall have the povers, and perform the duties which he would 

have had and been liable to perform in case he had been duly appointed a permanent Judge of 

the same Court. 

a. Substituted by A. O. for the words “Governor- General of India in Council.** 

b. Substituted by A. O. for the words “Local Government.’* 

Certain enactments to be 2, Every such Act and Eegulation shall be construed as if it 

TaimdfclLsI Uk^seohm contained a special clause to the purport or effect of the first section 
1 of this Act of this Act. 

THE ADMINISTRATOR-GENERAL^S ACT, 1913. 

CONTENTS. 


PART I. 

Preliminary. 

1. Short title, extent and commencement. 

2. Interpretation clause. 


PART II. 

The Office of Administrator- 
General. 

3. Appointment of Administrators-General. 

4. Appointment and powers of Deputy Ad- 
ministrators-General, 

6. Administrator-General to be a corporation 
sole, to have perpetual succession and official 
seal, and to sue and be sued in his corporate 
name. 


PART III. 

Rights, Powers, Duties and 
Liabilities of the Admini- 
strator-General. 

(a) Qrants of letters of admmistration 
and prohate, 

6. As regards Administrator-General, High 
Court to be deemed a Court of competent juris- 
diction for the purpose of granting probate or 
letters of administration. 

7. Administrator-General entitled to letters of 
administration, unless granted to next-of-kin. 

8. Administrator-General entitled to letters of 
administration in preference to creditor, non- 
universal legatee or friend. 

9. When Administrator- General is to ad- 
minister estates of persons other than exempted 
persons. 

10. Power to direct Administrator-General to 
apply for administration. 

11. Power to direct' Administrator-General to 
collect and hold assets until right of succession 
or administration is determined. 

12. Grant of probate or letters of adminis- 
tration to person appearing in the course of 
proceedings taken by Administrator-General 
under sections 9, 10 and 11. 


13. Grant of administration to Administrator 
General in certain cases. 

14. Administrator-General not precluded from 
applying for letters within one month after 
death. 

(b) Estates of persons subject to the 
Army Act or the Air Force Act, 

15. Act not to affect Regimental Debts Act, 
1893. 

16. Letters of administration not necessary 
in respecu of small estates administered by 
Administrator-General in accordance with the 
Regimental Debts Act, 1893. 

17. Power to grant Aciministrator-General 
letters limited to purpose of dealing with assets in 
accordance with the Regimental Debts Act, 1893. 

(c) Bevocation of Grants, 

18. Recall of Administrator-General's admi- 
nistration, and grant of probate, etc., to executor 
or next-of-kin. 

19. Cost of obtaining administration, etc., may 
on revocation, be ordered to be paid to Adminis- 
trator. General out of assets. 

20. After revocation, letters granted to Ad- 
ministrator-General to be deemed as to him to 
have been voidable only. 

21. Payments made by Administrator-General 
prior to revocation. 

(d) General, 

22. Administrator-General’s petition for grant 
of letters of administration. 

28. Name in which probate or letters to be 
gi'anted. 

24. Effect of probate or letters granted to 
Administrator-General. 

25. Transfer by private executor or adminis- 
trator of interest under probate or letters. 

26. Distribution of assets. 

27. Appointment of Official Trustee as trustee 
of assets after completion of administration 

28. Power for High Court to give directions 
regarding administration of estate. 

29. No security nor oath to be required from 
Administrator-General. 
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Manner in which petitions to be verified by 
Administrator-General and his Deputy. 

Entry of Administrator-General not to con- 
stitute notice of a trust. 

30. Power to examine on oath. 

f e) Grant of Certificates, 

81. In what case Administrator- General may 
grant certificate. 

32. Grant of certificate to creditors and powder 
to take charge of certain estates. 

83. Administrator-General not bound to grant 
certificate unless satisfied of claimant’s title, etc. 

34. Effect of certificate. 

35. Revocation of certificate. 

36. - Surrender of revoked certificate. 

87. Administrator General not bound to take 
■ out administration on account of assets for which 
he has granted certificate. 

38. Transfer of certain assets from British 
India to executor or administrator in country of 
domicile for distribution. 

(f) Liability, 

39. Liability of Government. 

40. Creditors’ suits against Administrator. 
Gerteral. 

41. Notice of suit not required in certain cases. 


PART IV. 

Fees. 

42. Fees. 

43. Disposal of fees. 


PART V. 

Audit of the Administrator- 
General’s Accounts, 

' 44. Audit of Administrator. General’s accounts. 


45. Auditors to examine accounts and report 
to Government. 

46. Power of auditors to summon and exa- 
mine witnesses and to call for documents. 

47. Costs of audit, etc. 


PART VI. 

Miscellaneous. 

48. General powers of administration. 

49. Power of person beneficially interested to 
inspect Administrator-General’s accounts, etc., 
and take copies. 

50. Power to make rules. 

51. False evidence. 

52. Assets unclaimed for twelve years to be 
transferred to Government. 

53. Mode of proceeding by claimant to re- 
cover principal money so transferred. 

64. District Judge in certain oases to take 
charge of property of deceased persons, and to 
report to Administrator-General. 

55. Succession Act and Companies Act not to 
affect Administrator-General and saving of pro- 
visions of Presidency Police Acts as to petty 
estates. 

56. Order of Court to be equivalent to 
decree. 

57. Provision for administration by Consular 
Officer in case of death in certain circumstances 
of foreign subject. 

58. [Bepealed] 

59. Saving of provisions of Indian Registra- 
tion Act, 1908. 

59A. Saving. 

60. [Repealed,] 

TEE SCHEDULE,— [ Repealed.] 


STATEMENT OF OBJECTS AND REASONS. 


“The bulk of the existing iaw relating to the office 
and duties of the Administrator-General is to be found 
in Act II of 1874. When this Act became law, it 
was desired to provide for a class of Administrators- 
General who were to be remunerated by commission, to 
furnish security to Government, to be liable for claims 
brought against them and to be located in the Presi- 
dency-towns. The Act has been amended on several 
occasions and finally in Act V of 1902 legislation 
was undertaken by which the Administrator-General 
may be a salaried officer of Government, for whose 
iiabllities Government is responsible, and the fees for 
whose services are credited to Government, while by the 
same Act some measure of provincial decentralisation 
was provided for. 

2, The draft Bill carries this process a stage further, 
and does away with the class of Administrators-General 
who were remunerated by commission, and makes all 
Adunnistrators-General Officers of Government remu- 
nerated by fixed salaries, -vyhose liabilities are under- 
taken by Government, and whose fees are credited to 
Government. 


3. The qualification necessary for appointment to the 
post of Administrator-General under the present law is 
unnecessarily narrow. The Bill gives Government a 
wider field of selection for this appointment. 

4. Further power is taken by the Bill to permit a 
more complete system of provincial decentralisation of 
the office of Administrator-General. It has been consi- 
dered necessary, on financial grounds, to provide for a 
modification of the normal qualifications for appoint- 
ment to the post of Administrator-General when this 
power is exercised. 

5. The Bill also permits greater elasticity in fixing 
the fees to be levied under the Act. Experience has 
shown that many estates, which might otherwise have 
come into the Administrator-General’s hands to their 
benefit, have been debarredlrom domg so on the ground 
of expense. While, however, it has been provided that 
Government may prescribe the fees to be levied under 
the Act, this power is limited by the provision that 
only such fees may be prescribed as wifl. produce an 
annual amount sufficient to discharge the salaries and 
other expenses incidental to the working of the Act 
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mcladtQg sucli sum as Grovernment may determine to 
ensure their revenue against loss. 

6. Following the modern practice certain other 
matters now expressly provided for in the law, but which 
are in the nature of subsidiary rules of procedure, have 
been left to be dealt with under the extended rule-mak- 
ing power provided by the Bill. 

7. Certain minor amendments in the substance of the 
law due to judicial decisions or further experience in the 


working of the Act have become desirable, and opportuni- 
ty has been taken to embody them in the Bill. 

8. The law relating to the office and duties of the 
Administrator-General is now contained in five different 
enactments, and as it is desirable that this branch of the 
law should be contained in a single enactment consolU 
dation has been undertaken 'i^ar% passu with the amend- 
ments specified above.” — Ga 23 ette of India, 1912, 
Part V, page 188. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION. 
—Amended by Acts— X of 1914; XXI of 1922; XXXHof 1926; X of 1927 ; XXXII of 1940. 

la Bengal amended by Bengal Act XI of 1940. 

Ada pted by A« 0. 

— ^Repealed in part by Acts — V of 1917; XII of 1927. 

COGNATE ACTS AND PROVISIONS. 


' 1. CHABITA.BLE ENDOWMENTS ACT, VI OP 1890, 
SS. 5, 6, 8 AND 10. 

2. COhONIAIi PboBATES ACT, 1892 (55 & 56 Viet. 
C. 6). 

B- DOMlCHiE act, 1861 (24 <fe 25 Viet., C. 121), S. 4. 

4. Indian Seoubities act, i860 (23 & 24 Vict., 

O. 5), S. 1. . 

5. Begad bepeesbntatites’ Suits Act, XII of 

1855, (In Torts). 

6. Mortgaged Estates Administration Act 

XXIII OF 1855. 


7. Presidency-towns Insolvency Act hi of 

1909, PART III. 

8. Succession act, xXXIX of 1925, part iXj 

9. Trustees Act, XXVII of 1866, (Powers of 

High Court) SS. 3, 7, 20, 24 TO 29, 34, 43, 48, 
51 TO 53. 

10. Trustees and Mortgagees’ powers Act, 
XXVIII op 1866, (Powers of Executors And 
Administrators), SS. 25 TO 28, 38, 40 TO 43 
AND 45. 


ACT No, III of 1913.^^ 

[27tlh Febmary 1918.] 

An Act to consolidate and amend the law relating to the offioe and 
duties of Administrator^General 

Whereas it is expedient to consolidate and amend the law relating to the offioe and duties 
of Administrator General ; It is hereby enacted as follows : — 

a. For Report of Select Committee, see Gazette of India, 1913, Pt. V, p. 3; and for Proceedings in Council, see 
ibid., 1912, Pt. VI, p. 697 and ibid., 1913, Pt. VI, pp. 14, 28 and 64. 


PART I. 


Preliminary. 

Short title, extent and 1, (!) This Act may be called the Administrator-GeneraTs 

€07nmeneemenf. Act, 1913, 

(2) It extends to the whole of British India, including the Sonthal Parganas and British 
Baluchistan, and applies also to all [British subjects in Indian States]. 

(3) It shall come into force on such date^ as the ® [Central Government] may, by 

notification in the ^[Official Gazette], direct. . / 

a. Substituted by A. O. for ‘‘British and Indian subjects of His Majesty In territories of Native States in India.*^ 

b. ist April 1914, see Gen. R. and 0., Vol. IV, p. 406. 

c. Snbshtuted by A. O. for “Governor-General in Council.” 

d. Substituted by A. 0. for “Gazette of India.” ' 

InierpretaUou Glause. 2. In this Act, unless there is anything repugnant in the subject or context, — 

(1) “assets” means all the property, moveable and immoveable, of a deceased person, which 
is chargeable with, and applicable to, the payment of his debts and legacies, or available for 
distribution among his heirs and nexfc-of-kin ; 

(2) exempted person” means an Indian Christian, a Hindu, Muhammadan, Parsi or 
Buddhist, or a person exempted under section 332 of the Indian Succession Act, 1865®, from the 
operation of that Act : 


1. Section 2 (1). — [1] The word ‘assets’ includes 
Hboth moveable and immovable property. (Vol 13) 1926 
Mad. 1026 (1027); (1898) 25 Cal. 65 (73). 

£23 Pot Sale J . — The term ‘assets* is usually defined 


as meaning and including property of a deceased person 
chargeable with and applicable to the payment of his 
debts and legacies. The revenue payable in respect of 
the estate of a deceased person can hardly be described 
as a debt of such person. (1904) 31 Cal 572 (588). 
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^{(8) “Government” or “the Government” means, in relation to any Province, the Pro- 
vincial Government, and in relation to British subjects in Indian States, the Central Government] : 

(4) “Indian Christian” means a Native of India who is or in good faith claims to he 
of unmixed Asiatic descent, and who professes any form of the Christian religion : 

(5) “letters of administration” includes any letters of administration, whether general or 
with a copy of the will annexed, or limited in time or otherwise : 

(6) “next-of-kin” includes a widower or widow of a deceased person, or any other person 
who by law would be entitled to letters of administration in preference to a creditor or legatee 
of the deceased : 

( 8) “prescribed” means prescribed by rules under this Act : 

C 

^{(12) “High Court” means — 

(a) in relation to Bengal, Assam and the Andaman and Nicobar Islands, the High Courfe 
at Calcutta ; 

(b) in relation to Madras and Coorg, the High Court at Madras ; 

( c) in relation to Bombay and British Baluchistan, the High Court at Bombay ; 

(d) in relation to the United Provinces and Ajmer-Merwara, the High Court at Allahabad; 

(e) in relation to the Punjab and Delhi, the BQgh Court at Lahore ; 

(f) in relation to the Provinces of Bihar and Orissa, the High Court at Patna ; 

( g) in relation to the Central Provinces and Berar, the High Court at Nagpur ; 

(h) in relation to Sind, the Judicial Commissioner’s Court ; 

(i) in relation to the North-West Frontier Province, the Judicial Commissioner’s Court; and 

(j) in relation to British subjects in any Indian State, that one of the aforesaid Courts which' 

the Central Government may from time to time notify in this behalf : 

(18) “Division” means the Province or State or group of States for which an Adminis. 
trator- General has been appointed under this Act], 

a. See now the Indian Succession Act, 1925 (39 [XXXIX] of 1925), S. 3. 

b. Suhshtuted by A. 0. for the original clause. 

c. Clauses (7), (9), (10) and (11), defining Official Gazette, the Presidencies of Bengal, Bombay and 

Madras Presidency and Revenues of the Government, respectively, were repealed by A. 0. Cl. (11) had 
been inserted by the Official Trustees and Administrator General’s Acts Amendment Act, (21 [XXII 
of 1922), S. 5. » V L j. 

d. Clauses ^15 J and (13) were inserted by A. 0, 


PART II. 


The Office of Administrator-General. 


Appointment of Adnnnis^ 3. \(l) The Provincial Government for each Province, and the 

iraiors-Genet'ah Central Government for British subjects in any Indian State or group of 

Indian States, shall apjpoint an Administrator-General ; 


Provided that nothing herein contained shall he deemed to bar the appointment of the same 
person as Administrator-General for two or more Divisions.] 

(2) No person shall be appointed to the office of Administrator General ^[* ^ 

"" *] wbo is not — 

(a) B, Barrister; or 

(h) an Advocate, Attorney or Vakil em’olled by a High Court ; or 

(c) a person holding the office of Deputy Administrator-General at the commencement of 

this Act; ®[or 

(d) in the case of a Province other than Bengal, Madras or Bombay, a person already iU. 
• the service of the Crown.] 

^ ^ sjcj 

a. Substituted by A. 0. for original sub-section (1)^ 

b. The words “of any of the said Presidencies” were repealed by A. 0. 

c. Inserted by A. 0. 

d. Sub-section (3) was repealed by A. 0, 
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4. The . Government may appoint a Deputy or Deputies to assist the Administrator- 
Appointment and powers General; and any Deputy so appointed shall, subject to the control of 
of Deputy Adimnistraton- the Government and the general or special orders of the Administrator- 
General General, be competent to discharge any of the duties and to exercise any 

of the powers of the Administrator-General, and when discharging such duties or exercising 
such powers shall have the same privileges and be subject to the same liabilities as the Adminis- 
trator-General. 

Administrator-General to S. The Administrator- General shall be a corporation sole by the- 

he a corporation sole, to have name of the Administrator- General of the ^[Division] for which he 
perpetual succession and. appointed and, as such Administrator-General, shall have perpetual 
U sued in his corporate succession and an Official seal, and may sue and be sued in his* 
name. corporate name, 

a. Substituted by A. 0. for “Presidency.” 


PART III. 


Bights, Powers, Duties and Liabilities op the Administrator-General, 
(a) Grants of Letters of Administration and Prohate. 


As regards Admmish'a- 6. So far as regards the Administrator-General of any ^ [Division] , 

General, Bigh Court to the High Court *>[•■ * -] shall be deemed 

petent jitrisdiction for the ^ competent jurisdiction for the purpose of granting- 

purpose of granting probate probate or letters of administration under any law for the time being; 
or letters of administration, in force wheresoever within the ^[Division] the estate to be administered 
is situate. 

a. Substituted by A. 0. for “Presidency.” 

b. The words “at the Presidency-town,” were repealed by A, 0. 


Admimstratoi-G eneral 7. Any letters of administration, which are granted after the* 

entitled to letters of ad- commencement of this Act by the High Court ^ 

ministration, unless^granted ghall be granted to the Administrator-General of the ^[Division] 
0 nex -of- in. unless they are granted to the next-of-kin of the deceased. 

a. The words “at any Presidency-town” were repealed by A. 0. 

b. Substituted by A. O. for “Presidency.” 


AdministratoT’G eneral 
entitled to letters of ad- 
ministration in preference 
to creditor, non-universal 
legatee or friend. 


8 « The Administrator-General of the ®’[ Division] shall be* 
deemed by all the Courts in the ^[Division] to have a right to letters 
of administration other than letters pendente Ute in preference to* 
that of — 


(a) creditor; or 


(h) a legatee other than an universal legatee ; or 
(c) a friend of the deceased, 
a. Substituted by A. 0. for “Presidency.” 


When Advimisirator 9* If any person, not being an exempted person, has died' 

General is to administer leaving within any ®‘[ Division] assets exceeding the value of^[ two* 
estates of persons other than thousand ] rupees, 

exempted pei sons. person to whom any Court would have jurisdiction 

to commit administration of such assets has, within one month after his death, applied in such 
^[Division] for probate of his wiU, or for letters of administration of his estate, 

the Administrator- General of the ®’[ Division] in which such assets are shall, subject to any 
rules made by the Government, within a reasonable time after he has had notice of the death of 


1. Section 7 — [1] Where universal legatee fails to 
take out letters of administration, the Administrator- 
Oeneral may step in. (Vol 30) 1943A11. 356 (367). 

[2] Under S. 7, letters can he issued to the Adminis- 
trator-General of the division even in respect of estate 
of exempted person. (Vol 30) 1943 All 356 (356, 367). 

[3] Letters of administration to the estate of illegitimate 
persons may be granted to the Administrator-General. 
^873) 11 Beng. L. B. (App) 6 (7, 8). ' 


[4] Letters of administration to the attorney of the 
executor of a deceased in respect of assets situate in the 
Punjab cannot be granted by the Calcutta, High Court. 
But it has power to grant letters of administration in 
respect of such assets to the Administrator-General. 
(1868) 1 Beng L R (oS) 3 (6,7). 

[5] On the question of grants of administration to- 

the Administrator-General and the provisions of law by 
which such grants are regulated, see (1879) 4 Cal 77(^ 
(774 to 778), , , 
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•such person, and of his having left such assets, take such proceedings as may be necessary to obtain 
from the High Court ^ ] letters of administration of the estate of such person. 

a. Suhstituted by A. O. for ** Presidency.” 

b. Substituted by the Administrator-Generars (Amendment) Act, 1926, 32 [XXXII] of 1926) S.2, for “one thousand.” 

e. The words “at the Presidency-town” were repealed by A. 0. 

10 . Whenever any person has died leaving assets within the local limits of the ordinary 

Power to direct Adminis- Original Civil jurisdiction of the High Court at a Presidency town, the 
Orator-General to apply for Court, on being satisfied that danger is to be apprehended of misappro- 
adm%n%$trahon. priatioii, deterioration or waste of such assets unless letters of adminis- 

tration of the estate of such person are granted, may upon the application of the Administrator- 
General or of any person interested in such assets or in the due administration thereof, make an 
•order, upon such terms as to indemnifying the Administrator-General against costs and other 
expenses as the Court thinks fit, directing * the Administrator-General to apply for letters of 
administration of the estate of such person : 

Provided that, in the case of an application being made under this section for letters of 
administration of the estate of an exempted person, the Court may refuse to grant letters of 
administration, if it is satisfied that such grant is unnecessary for the x^rotection of the assets; and 
in such case the Court shall make such order as to the costs of the application as it thinks fit. 

Provincial Amendment. 

BENGAL — ^For the words commencing “whenever any person” and ending “at a Presidency-town” substitute 
the following : — “Whenever any person, not being an exempted person, has died leaving assets within Bengal, 
or being an exempted person, has died leaving assets within the local limits of the ordinary original civil jurisdic- 
tion of the High Court or within any area notified by the Provincial Government in this behalf in the Official 
■Gazette.” — BENGAL ACT XI OF 1940. 


Power to direct Adminis- 11 . ( 1 ) Whenever any person has died leaving assets within 

Orator-General to collect and i;he local limits of the ordinary original civil jurisdiction of any of the 
JwU assets unm right of gaid High Courts, 
successfhon or admim$traho7v 

is determined. and such Court is satisfied that there is no person immediately 

available, who is legally entitled to the succession to such assets, or that danger is to be appre- 
hended of misappropriation, deterioration or waste of such assets, before it can be determined who 
may be legally entitled to the succession thereto, or whether the Administrator-General is entitled 
•to letters of administration of the estate of such deceased person, 

the Court may, upon the application of the Administrator-General or of any person interested 
an such assets, or in the due administration thereof, forthwith direct the Administrator- General 


1. Section 10. — [1] The bare possibility that the 
recovery of assets may become barred by limitation is 
-not such danger of misappropriation as would warrant 
4he granting of an order to the Administrator-General. 
<1863) 1 Mad H C R 234 (239). (Case under S. 12 of 
Act 8 [VIII] of 1855.) 

[2] “Interested in ^such assets” means “having a 
direct interest or share in them”. (1863) 1 Mad H 0 R 
234 (235). (Debtor to the estate cannot apply.) 

[3] As to the efieet of grant of letters to Adminis- 
trator-General, see S. 24, 

1. Section 11. — [1] “We have inserted in clause 11 
{i. e. S. 11) a provision to indicate by whom applications 
under this clause may be made. We have further 
amended the clause so as to empower the Administrator- 
General to apply for letters of administration of any 
(estate which may be committed to his charge tempora- 
rily, and to retain fees and reimburse himself for 
-expenses lawfully incurred by him on account of such 
estate. Consequential amendments of clauses 12 and 13 
{i. e. Ss. 12 and 13) have also been inserted.” — Select 
-Committee Beport, 

[2] “Succession” does not mean intestate succession 
only, (Vol 7) 1920 Cal 376 (377). 

[8] Administrator-General appointed executor of a 
will, can obtain an order to tahe possession of the assets 
•before applying for probate. (Vol 7) 1920 Cal 376 (377). 

' [4] The words ‘collection of assets* do not neces- 

.Barily mean realisation by sale or by actual receipt or 


possession; they imply the doing of some act in con- 
nection with the assets, whereby the Administrator- 
General incurs trouble of expense or responsibility. (1898) 
25 Cal 65 (73); (1863) 1 Mad H C R 171 (176). 

[5] A debtor to the estate of a deceased person 
cannot apply for an order under this section. (1863) 1 
Mad H C R 234 (235). 

[6] No payment to the prejudice of an estate before 
the grant of letters of administration can be made good 
by subsequent administration. Hence, pending the grant 
of letters a payment to the prejudice of the estate 
cannot be made by the Administrator-General; but he 
can make payment for the benefit of, or for the preser- 
vation of the assets. (1907) 11 Cal W N 193 (194). 

[7] As soon as an order has been made by the High 
Court authorizing the Administrator-General to collect 
the assets of the deceased and ordering him, if neces- 
sary, to take out letters of administration to his estate, 
the right of the Administrator-General to the possession 
of the assets becomes paramount and excludes that of 
any other person. (1899) 23 Bom 428 ('437). (Attach- 
ment of deceased’s estate subsequent to order to take 
out letters of administration is void.) 

[8] On the question, of the re-imbursement of costs 
incurred by the Administrator-General in a suit to 
recover property and whether such costs include expenses 
of taking care of such property; see (1886) 10 Bom 350 
(356,357). 

[9] As to the effect of the grant of letters to 
Administrator-General, see 8. 24. 
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1)0 collect and take possession of such assets, and to hold, deposit, realize, sell or invest the 
same according to the directions of the Court, and in default of any such directions according 
‘to the provisions of this Act so far as the same are applicable to such assets. 

(2) Any order of the Court made under the provisions of this section shall entitle the 
Administrator-General, 


(a ) to maintain any suit or proceeding for the recovery of such assets, and 

(b) if he thinks fit, to apply for letters of administration of the estate of such deceased 
person, and 


f c ) to retain out of the assets of the estate any fees chargeable under rules made under 
this Act, and to reimburse himself for all payments made by him in respect of such 
assets winch a private administrator might lawfully have made. 

Provincial Amendment. 

BENGAL In sub-section (1) — 

f{a)for the words commencing “Whenever any person” and ending “the said High Courts” substitute the 
following ’ — 

“Whenever any person, not being an exempted person has died leaving assets in Bengal, or being an exempted 
t person, has died leading assets within the local limits of the ordinary original civil jurisdiction of the High Court 
‘or within any area notified by the Provincial Government in this behalf in the Official Gazette”; and 
(b) for the words “such Court” substitute the words “the Court.” — BENGAL ACT XI OF 1940. 

Grant of probate or letters ^2, If, in the course of proceedings to obtain letters of adminis- 

adviimstraiion to person - i x o 

appearing m the course of fcration under the provisions of section 9, section 10, or section 11, any 
proceedings taken by Admin- 

istrator-G enerai under person appears and establishes his claim — 
sections 9 , 10 and 11, 

(a ) to probate of the will of the deceased; or 

(b) to letters of administration as next-of-kin of the deceased, and gives such security as 

may be required of him by law, 


the Court shall grant probate of the will or letters of administration accordingly, and shall 
award to the Administrator-Ge^neral the costs of any proceedings taken by him, under those 
sections to be paid out of the estate as part of the testamentary or intestate expenses thereof. 

13 . If, in the course of proceedings to obtain letters of administration under the provisions 
Grant of administration of section 9, section 10, or section 11, no person appears and establishes 
to Administrator-General his claim to probate of a will, or to a grant of letters of administration 
in certain cases. next-of-kin of the deceased, within such period as to the Court seems 

^reasonable, 

or if a person who has established his claim to a grant of letters of administration as next- 
of-kin of the deceased fails to give such security as may be required of him by law, 
the Court may grant letters of administration to the Administrator- General; 


Administrator^G enerai 
not precluded from applying 
for letters within one month 
after death. 


H. Nothing in this Act shall be deemed to preclude the Adminis- 
trator-General from applying to the Court for letters of administration 
in any case within the period of one month from the death of the 
deceased. 

(h) Estates of Persons subject to the Army Act ^[or the Air Force Act]. 

Act not to affect Begi- 15 * Nothing in this Act shall be deemed to affect the provisions 
mental Debts Act, 1893. of the Eegimental Debts Act, 1893.^ 

a. Inserted by the Eepealing and Amending Act, 1927 (X of 1927), S. 2 and Sch. I. 


b. 56 & 57 Vict., e. 5. 

Letters of administration 16 . It shall not be necessary for the Administrator-General to take 

out letters of administration of the estate of any deceased person which 
small estates administered ^ x. i- • i ^ yvixioxx 

by Administrator-General administered by him m accordance with the provisions of 

in accordance with the Eegimental Debts Act, 1893,^ if the value of such estate does not on 

Begimental Debts Act, 1893. the date when such administration is committed to him exceed rupees 


loio T" 1^^] Eegimental Debts Act, administration is committed to the Administrator-Gcne- 

1893 (56 & 57 Viot., e. 5), sections 14, 16 and 25 to 30. xsA.*'^Sel6ct Committee Bepori. 

Section 16 of the Eegimental Debts Act, 1893, 
provide that for the purposes of this runs as follows: — .“Where any surplus or residue, as the 

^iause the value of an ^tate of a person subject to the case may be, does not exceed one hundred pounds, no 

Army Act is to be estimated at the date upon which the duty shall be payable in the TJnitedKmgdbm orlhdia in 
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one thousand, hut he shall have the same power in regard to such estate as he would have had 
if letters of administration had been granted to him. 
a. 56 & 57 Viot., c. 5. 

Provincial Amendment 


BENGAL— For the words “rupees one thousand" substitute the words “two thousand rupees.” 

— BENGAL ACT XI OE 1940. 


17 . If the Administrator-General applies in accordance with the provisions of the Eegi- 
Potoer to grant Adminis- mental Debts Act, 1893®' for letters of administration of the estate of 

trator-General letters limit- any person subject to the Army Act '’[or the Air Force Act], the Court 
"1th aZTfn°^cc^-daZl “8-7 grant to him letters of administration limited to the purpose of 
wi>th the Begimental Debts dealing with such estate in accordance with the provisions of the 
Act, 1893. Eegimental Debts Act, 1893.^ 

a, 56 & 57 Viet., c. 5. 

b. Inserted by tbe Bepealing and Amending Act, 1927 [X of 1927] S. 2 and Sch. I. 

(c) BevocaUon of Grants. 

18. If an executor or next-of-kin of the deceased, who has not been personally served 
Becall of Admiiiisb ator- with a citation or who has not had notice thereof in time to appear 

QeneraVs administration, pursuant thereto establishes to the satisfaction of the Court a claim 
and grant of probate, etc., to to probate of a will or to letters of administration in preference to the 
executor or next-cf~kin. Administrator -General, any letters of administration granted in accor- 
dance with the provisions of this Act to the Administrator- General may be revoked, and probate or 
letters of administration may be granted to such executor or next-of-kin as the case may be : 

Provided that no letters of administration granted to the Administrator-General shall be 
revoked for the cause aforesaid, except in cases in which a will of the deceased is proved in the 
^[Division], unless the application for that purpose is made within six months after the grant to 
the Administrator-General and the Court is satisfied that there has been no unreasonable delay in 
making the application, or in transmitting the authority under which the application is made, 
a. Substituted by A, 0. for ‘‘Presidency.’* 

19 . If any letters of administration granted to the Administrator. General in accordance with 
Cost of obtaining admin- the provisions of this Act are revoked, the Court may order the costs 

hf obtaining such letters of administration, and the whole or any part 

paid to Administrator-Gene- which would otherwise have been payable under this Act, 

ral out of assets. together with the costs of the Administrator-General in any proceedings 

taken to obtain such revocation, to be paid to or retained by the Administrator-General out of the 
estate: 

Provided that nothing in this section shall affect the provisions of clause (c) oi sub- 
section (2J of section 11. 


20 . If any letters of administration granted to the Administrator-General in accordance with 
After rewcation,^ letter's the provisions of this Act are revoked, the same shall, so far as regards 

Administrator-General and all persons acting under his authority 
himi to have been voidabu “ pursuance thereof, be deemed to have been only voidable, except as 
cnlij. to any act done by any such Administrator-General or other person as 

aforesaid, after notice of a will or of any other fact which would render such letters void : 


Provided that no notice of a wiU or of any other fact which would render any such letters 
void shall affect the Administrator-General or any person acting under his authority in pursu- 
ance of such letters unless, within the period of one month from the time of giving such notice, 
proceedings are commenced to prove the will, or to cause the letters to be revoked, and such pro- 
ceedings are prosecuted without unreasonable delay. 

21 . If any letters of administration granted to the Administrator-General in accordance- 
Baymenis made by Admin- with the provisions of this Act are revoked, upon the grant of probate of 
prior to re- a will, or upon the grant of letters of administration with a copy of 
tbe will annexed, all payments made or acts done by or under the 


istrator-General 
vocation, 


respect thereof, and it shall not be necessary that re- {Begimental Act, 1893, S. 29 — “The expression *re" 
presentation to any deceased person be taken out for presentation* includes probate and letters of administra- 

the purpose of obtaimng payment thereof or of any tion, with or without will annexed, and in Scotland 

part thereof under this Act from a paymaster or a Score- confirmation, and in India or colony the corresponding 

tary of State, except in any prescribed case, or in any documents in use according to the law of India or the 

case, where the Secretary of State requires it.” colony.”) 
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Biuthority of the Administrator-General in pursuance of such letters of administration, prior to the 
revocation, which would have been valid under any letters of administration lawfully granted to 
him with a copy of such will annexed, shall be deemed valid notwithstanding such revocation. 

(d) General. 

Administrator -GeneraVs 22. Whenever any Administrator- General applies for letters of 
^petition for grant of letters administration in accordance with the provisions of this Act, it shall be 
of adminisb ation. Sufficient if the petition required to be presented for the grant of such 

letters states, 

(i) the time and place of the death of the deceased to the best of the knowledge and belief 
of the petitioner, 

(a) the names and addresses of the surviving next-of-kin of the deceased if known, 

(Hi ) the particulars and value of the assets likely to come into the hands of the petitioner, 
(tv) piartiQulars of the liabilities of the estate if known. 

Name in which pi'ohate or ^[28. All probates or letters of administration granted to any 
letters to he granted. Administrator- General shall be granted to him by that name.] 

a. Substituted by A. 0. for the original section. 

Probate or letters of administration granted by the High Court to the Admin- 

Ef feet of probate or letters istrator-General of any ^[Division] shall have effect over all the 
’granted to Administrator- assets of the deceased throughout such [Division] , and shall be con- 
‘General. elusive as to the representative title against all debtors of the deceased 

and all persons holding such assets and shall afford full indemnity to all debtors paying their 
debts and all persons delivering up such assets to such Administrator-General : 

Provided that the High Court may direct, by its grant, that such probate or letters of 
administration shall have like effect throughout one or more of the other ^[Divisions]. 

Whenever a grant is made by a High Court to the Administrator-General with such effect 
as last aforesaid, the Court shall send to the other High Courts a certificate that such grant has 
keen made, and such certificate shall be filed by the Courts receiving the same. 

®[A grant made by the High Court at Eangoon before the ^separation of Burma from India 
shall have the same effect for the purposes of this section as it would have had if the separa- 
tion had not taken place,] 

a. The words “at any Presidency -town” were repealed by A. 0. 

b. Suhsiituied by A. 0. for “Presidency,” 

c. Inserted by A. O. 

d. Burma was separated from India dn 1-4-1937, 

1. Section 22. — [1] “In clause 22 (i. e. S. 22) we 
have added a sub-clause which requires the Administra- 
tor-General when? filing an application for letters of ad- 
ministration of an estate to specify particulars of any 
known liabilities of such estate.” — Select Committee 
Beport. 

[2] Administrator-General in ease of insolvent's estate 
can claim no higher title than the deceased himself and 
he has not the rights of either the trustee or Official 
Assignee in insolvency. (Vol 1) 1914 Mad 281 (282). 

1. Section 24 — [1] Where an Administrator-General 
takes out letters of administration to the estate of a Hindu 
dying intestate the whole estate vests in him completely* 

(Vol 2) 1915 Mad 110 (111) : 38 Mad 1134. 

[2] After receiving the letters of administration the 
Administrator-General should exercise his ordinary 
powers as Administrator-General and as the property is 
vested in him, he has full powers to dispose of it in such 
manner as may appear to him proper. (Vol 2) 1916 Mad 
110 (111) : 38 Mad 1134. 

[3] An administration cannot be treated as closed 
until every act necessary for its completion has been 
•done. Thus, where in order to realise his commission the 
Administrator-General sold an item of immovable pro- 
perty which had been previously sold by the son of the 
deceased on attaining majority, it was held that the 
sale by the son was a nullity. (Vol 2> 1915 Mad 110 
(112) : 38 Mad 1134. 


[4] On the question of the title of the Administra- 
tor-General to whom letters of administration have 
been granted and whether bis title relates back to the 
death of the deceased or accrues only as from the date 
of the grant of such letters, see (1871) 8 Bom HOE (OS) 
140 (148, 160). 

[6] Conflict between Administrator-General and Court 
of Wards — Administrator-General taking possession 
without prior order of Court — Held, on facts that action 
of the Administrator-General in taking possession of the 
estate of the testator was not legal. (1906) 10 Cal W H 
241 (243). 

[6] Where the Administrator-General has obtained 
letters of administration in respect of the estate of a 
deceased insolvent, O, 20, B. 13, Civil P. 0., does not 
apply. (Vol 1) 1914 Mad 281 (282) ; 38 Mad 500, 

[7] There is no machinery in the law of insolvency 
under which an insolvent’s estate in respect of which 
letters of administration have been granted to the 
Administrator-General can be administered under the 
insolvency law. (Vol 1)1914 Mad 281(282): 38 Mad 500. 

' [8] Sanction of the Government under S. 197, Crimi- 
nal P. 0., is not necessary for the institution of a pro- 
secution against the Administrator-GeneraL (1903) 30 
Cal 927 (933). 

[9] As to the Court in which a suit against the Ad- 
Tmn iatrfl tor- General can be brought, see (1904) 28 Bom 
529 (532, 533);^ ’ ' 
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25. (l) Any piivate exeentor or administrator may ^ith the previous consent of the 
Transfer hy p'lvate exe- Administrator- General of the ^[Division] in which any of the assets of 

cutor Or admmistrator of the estate, in respect of which Such executor or administrator has 
interest under probate or obtained probate or letters of administration, are situate, by an instru- 

ment in writing under his hand notified in the Official Gazette, trans- 
fer the assets of the estate vested in him by virtue of such probate or letters to the Administrator- 
General by that name or any other sufiicient description. 

(2) As from the date of such transfer the transferor shall be exempt from all liability 
as such executor or administrator, as the case may be, except in respect of acts done before the 
date of such transfer, and the Administrator-General shall have the rights which he would have 
had, and be subject to the liabilities to which he would have been subject, if the probate or letters 
of administration, as the case may be, had been granted to him hy that name at the date of such 
transfer, 

a. Substituted hy A. 0. for “Presidency.” 

26. (1) When the Administrator- General has given the prescribed notice to creditors and 
DistribuUon of others to send in to him their claims against the estate of the deceased, he shall, 

assets, at the expiration of the time therein named for sending in claims, be at liberty to 

distribute the assets or any part thereof in discharge of such lawful claims as he has notice of. 

(2) shall not be liable for the assets so distributed to any person of whose claim he 
had not notice at the time of such distribution. 

(8) ISo notice of any claim which has been sent in and has been rejected or disallowed in 
part by the Administrator-General shall affect him unless proceedings to enforce such claim are 
commenced within one month '’after notice of the rejection or disallowance of such claim has been 
given in the prescribed manner and unless such proceedings are prosecuted without unreasonable 
delay. 

(4) Nothing in this section shall prejudice the right of any creditor or other claimant to 
'follow the assets or any iDart thereof in the hands of the persons who may have received the same 
respectively. 

In computing the period of limitation for any suit, appeal or application under the 
provisions of any law for the time being in force, the period between the date of submission of 
the claim of a creditor to the Administrator-General and the date of the final decision of the 
Administrator-General on such claim shall he excluded. 

27. (1) When the Administrator-General has, so far as may be, discharged all the liabilities 
Appointment of Official 9-^ estate administered , by him, he shall notify the fact in the Offi- 

Trustee as trustee of assets cial Gazette, and he may, by an instrument in writing, with the consent 
after completion of adminis- pf the Official Trustee and subject to any rules made by the Govern- 
trauon, ment, appoint the Trustee to be the trustee of any assets then 

remaining in his hands. 

(2) Upon such appointment such assets shall vest in the Official Trustee as if he had been 
appointed trustee in accordance with the provisions of the Official Trustees Act, 1913, and shall be 
held by him upon the same trusts as the same were held immediately before such appointment. 


1, Section 25 — [1] Exeentors of Hindu testator can 
validly transfer by deed tlie whole estate vested' in 
them to the Administrator-General. (1895) 22 I. A. 107 
(117), 

1, Section 26. — [1] “Under clause 26 (i. e. 
S. 26) as originally drafted no notice of a claim dis- 
allowed by the Administrator-General affected him 
unless proceedings to enforce it were commenced within 
one month of the date on which such claim was dis- 
allowed. We have provided that the period should run 
from the date when notice of the rejection or disallow- 
ance of his claim has been given to the claimant.” — 
Select Committee BeporL 

[2] Sub-section (6) of S. 26 now provides for the ex- 
clusion of period between the date of submission of the 
claim of a cr^tor to the Administrator-General and 
the date of the final decision of the Administrator- 
General on such claim. In a case arising under the Act 


of 1874 it was held that even though there was no pro- 
vision in the Limitation Act that time should cease ta 
run upon a claim being filed or a certificate being issued 
by the Administrator-General, yet claims which were 
covered by a certificate issued by the Administrator- 
General were not to be considered as barred. (Vol 1) 
1914 Cal 298 (299). 

[3] As to the nature of the suit brought by one of the 
creditors against the Administrator-General challenging 
an improper distribution of assets among the creditors* 
see (Vol 1) 1914 Mad 281 (281, 282) ; 38 Mad 
600. 

1. Section 27. — [1] “We have amended clause 27 
(i. e. S. 27) so as to bring it more in accordance with 
the existing law. We have further provided that any 
appointment of the Official Trustee under this clause 
shall be made by an instrument in writing,” — Select 
Committee BeporL 
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28. (1) The High Court ® ["■' * *] may, on application made to it, give to the Admims- 
Pomr for High Court to trator General of the •’[Division] any general or special directions as to 

give directkms regaiding any estate in his charge or in regard to the administration of any such. 
admimstration 0 / estate, estate. 

(2) Applications under sub-seetion (1) may be made by the Administrator-General or any 
person interested in the assets or in the due administration thereof, 

a. The words *‘at the Presidency-town’* were repealed by A. 0. 

b. Substituted by A. 0. for “Presidency.’* 

29. (1) "So Administrator-General shall be required by any Court to enter into any adminis- 
' 1^0 security nor oath to he tration-bond, or to give other security to the Court, on the grant of any 
required from Admims- letters of administration to him by that name. 

trator-General, 

( 2 ) No Administrator-General or Deputy Administrator- General shall be required to- 

, , . , verify, otherwise than by his signature, any petition presented by him 

to be verified by Adminis- Glider the provisions of this Act, and, if the facts stated in any such 
trator-General and his petition are not within the Administrator- General's own personal 
J^epuiy. knowledge, the petition may be subscribed and verified by any person 

competent to make the verification. 

(3) The entry of the Administrator-General by that name in the books of a company shall 
Entry of Administrator- ' constitute notice of a trust, and a company shall not be entitled to 

General not to constikcte object to enter the name of the Administrator-General on its register 
notice of a trust. by reason only that the Administrator- General is a corporation and in 

dealing with assets the fact that the person dealt with is the Administrator- General shall not of 
itself constitute notice of a trust. 

30. The Administrator-General may, whenever he desires, for the purposes of this Act, to* 
Power to examine satisfy himself regarding any question of fact, examine upon oath (which he is- 

hereby authorised to administer) any person who is willing to be so examined 
by him regarding such question. 

(e) Grant of Certificates, 

31. Whenever any person has died leaving assets within any ^[Division], and the Administra- 
l 7 % what case Adminis- tor-General of such ^ [Division] is satisfied that such assets, excluding any 

trator-General may grant sum of money deposited in a Government Savings Bank, or in any 
certificate. Provident Fund to which the provisions of the Provident Funds Act; 

1897^, apply, did not at the date of death exceed in the whole ° [two thousand] rupees in value,, 
he may, after the lapse of one month from the death if he thinks fit, or before the lapse of the said 
month if he is requested so to do by writing under the hand of the executor or the widow or other 
person entitled to administer the estate of the deceased, grant to any person, claiming otherwise 
than as a creditor to be interested in such assets, or in the due administration thereof, a certificate,, 
under his hand entitling the claimant to receive the assets therein mentioned left by the deceased 
within the [Division] to a value not exceeding in the whole ®[two thousand] rupees : 


1. Section 28. — [1] The High Court should not 
advise on disputed points of law and fact under S. 28 
but only on questions of management of the estate. 
(Vol 15) 1928 Lah 514 (614). 

[2] As to direction by High Court on the 
recovery of costs out of the estate, see (Vol 1) 1914 
Cal 298 (299). 

1. Section 29, — [1] “We have added a sub-clause 
to clause 29 (i. e. S. 29) so as to provide that the entry 
-of the Administrator-General in the books of a company 
shall not constitute notice of a trust. This clause has 
been taken from clause 13 of the Official Trustees Bill.*’ 
-^Select Committee Report, 

[2] Administrator- General is exempted from verifying 
otherwise than by his signature. (1899) 26 Cal 404 
(406). 

[8] Signature of Administrator-General is sufficient to 
vcaiify his petition for letters of administration.^ (1893) 
20 Cal 879 (880). 


1. Section 31 — [1] “We have amended clause 31 
(i. e. S. 31) so as to make it clear that certificates can 
be issued whenever the value of the assets within the 
Presidency does not exceed Es. 1000. We have also pro- 
vided that deposits in Government Savings Banks or in 
Provident Bunds to which the provisions of the Provi- 
dent Funds Act, 1897, apply should not be taken into 
account in computing the value of the assets. Lastly, 
we have made an amendment in the clause which has 
the effect of limiting the power of the Administrator- 
General under this clause to cases in which the value of 
the assets does not exceed Rs. 1000 at the date of the 
death of the deceased. This amendment reproduces the 
present law.” — Select Committee Report. . 

[2] The provision contained in S. 31 implies that the 
certificate when granted will, as a matter of law, entitle 
the claimant to receive the property, (1910) 34 Bom 
506 (509), (Incorporation in Hindu Wills Act, 1870,, 
of S. 187 of Succession Act, 1865, did not affect righfer, 
duties and privileges of Administrator-General ot 
Bombay^ Ala^ras and Bengal). 
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Provided that no certificate shall be granted under this section — 

(i) where probate of the deceased’s will or letters of administration of his estate has or have 
been granted, or 

(a) in respect of any sum of money deposited in a Government Savings Bank or in any 
Provident Fund to which the provisions of the Provident Funds Act, 1897^, apply. 

a. Suhsiituted by A. O. for “Presidency.’* 

b. See now the Provident Funds Act, 1925 (19 [XIX] of 1925). 

c. Suhsiituted by the Administrator-General’s (Amendment) Act, 1926 (32 [XXXII] of 1926), S. 2, for "‘one 
-thousand”. 

82. If, in cases falling within sectional, no person claiming to be interested otherwise than 
Grant of certificate to ^ creditor in such assets or in the due administration thereof obtains, 
creditors aiid >power to take within three months of the death of the deceased a certificate from the 
charge of certain estates. Administrator-General under the same section, or probate of a will or 
letters of administration of the estate of the deceased, and such deceased was not an exempted 
person, or was an exempted person who has left assets within the ordinary original civil jurisdiction 
of the High Court, or within any area notified by the Government in this behalf in the Official 
Gazette, the Administrator General may administer the estate without letters of administration, 
in the same manner as if such letters had been granted to him ; 

and if he neglects or refuses to administer such estate, he shall, upon the application of a 
creditor, grant a certificate to him in the same manner as if he were interested in such assets 
.otherwise than as a creditor, 

* and such certificate shall have the same effect as a certificate granted under the provisions 
"of section 31, and shall he subject to all the provisions of this Act which are applicable to such 
-certificate : 

Provided that the Administrator-General may, before granting such certificate, if he thinks 
fit, require the creditor to give reasonable security for the due administration of the estate of 
ihe deceased. 

Provincial Amendment. 

BENGAL — After the words “in the Official Gazette, the Administrator-General may” insert the following : 
“after the lapse of the said three months, or if he is required so to do in writing under the hand of the exer 
^outor or the widow or other person entitled to administer the estate of the deceased, before the lapse of the said 
three months.” — BENGAL ACT XI of 1940. 

83. The Administrator- General shall not he bound to grant any certificate under section 
Administratm' - General gx or section 32, unless he is satisfied of the title of the claimant and 

■not hownd to of the value of the assets left by the deceased within the [Division], 

title, etc. either by the oath of the claimant, or by such other evidence as he 

requires. 

a. Suhstiiuted by the Repealing and Amending Act, 1940 (32 [XXXII] of 1940), S. 3 and Seh. II for 
“Presidency”. 

84. The holder of a certificate granted in accordance with the provisions of section 31 

Tiffed of or section 32, shall have in respect of the assets specified in such certificate the same 

certificate, powers and duties, and he subject to the same liabilities as he would have had or 

been subject to if letters of administration had been granted to him : 

Provided that nothing in this section shall be deemed to require any person holding such 
•eertifioate, 

(a) to file accounts or inventories of the assets of the deceased before any Court or 
other authority, or 

(h) save as provided in section 32 to give any bond for the due administration of the estate* 

> Bewcaiion of 88. The Administrator-General may revoke a certificate granted under the 
certificate. provisions of section 31 or section 32 on any of the following grounds, namely : — 

(i) that the certificate was obtained by fraud or misrepresentation made to him, 

1.* Section 32. — [1] “Clause 32 (i. e. S. 32) of the convenience in presidency-towns, and the Administrator 
Bill as introduced precluded the Administrator-General General by the clause as amended is authorised to 
^om administering petty estates of exempted persons administer petty estates of exempted persons within the 
'Tinder the provisions of that clause. It has been pointed presidency-towns and any other areas notified by Gov- 
out that this limitation has caused considerable in- ernment in this behalf.” — Select Oowmittee Be^rt^ 
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(ii) that the certificate “was obtained by means of an untrue allegation of a fact essential in 
law to justify the grant though such allegation was made in ignorance or inadvertently. 

36. (IJ When a certificate is revoked in accordance with the provisions of section 36, the holder 
'Surrender of re- thereof shall, on the requisition of the Administrator-General, deliver it up 
'^oked certificate, to such Administrator -General^ but shall not be entitled to the refund of any 
iee paid thereon. 

(2 ) If such person wilfully and without reasonable cause omits to deliver up the certificate, 
ie shall be punishable with imprisonment which may extend to three months, or with fine which 
imay extend to one thousand rupees, or with both. 

■S. 36A. PROVINCIAL AMENDMENT. 

Bengal. — After S. 36 the following section shall be inserted : — 

‘*364. When a certificate is revoked in accordance with the provisions of Section 36, all payments made 
Payment to holder hmia fide under such certificate to the holder thereof before such revocation, shall not- 
'0/ certificate before withstanding such revocation, be a legal discharge to the person making the same; and 
it is revoked, the holder of such certificate may retain, and reimburse himself in respect of, any payments 

made by him which the person to whom a certificate or probate or letters of administration may afterwards be 
--granted, might lawfully have made.’* 

— Bengal Act XI op 1940. 

Administrator-General 37, The Administrator- General shall not be bound to take out 

mt bound to take out admin- letters of administration of the estate of any deceased person on account 
^assets^%r^\uch'^^lie has 0^ ^^le assets in respect of which he grants any certificate, under section 
^granted certificate, 31 or section 32, but he may do so if he revokes such certificate under 

.section 35 or ascertains that the value of the estate exceeded ^'[two thousand] rupees. 

[a] Substituted by the Administrator-GeneraVs (Amendment) Act, 1926 (32 [XXXII] of 1926), S. 2 for “one 
thousand.” 


38. Where a person not having his domicile in British India has died leaving assets in 
Transfer of certain assets any ^[Division] and in the country in which he bad his domicile at the 
of proceedings for the administration of his estate 
4 iountry of domicile for “^ith respect to assets in any such ‘^[Division] have been taken under 
distribution. Section 31 or section 32, and there has been a grant of administration in 

the country of domicile with respect to the assets in that country, 


the holder of the certificate granted under section 31 or section 32, or the Administrator- 
General, as the ease may be, after having given the prescribed notice for creditors and others to 
send in to him their claims against the estate of the deceased, and after having discharged, at the 
■expiration of the time therein named, such lawful claims as he has notice of, may, instead of 
himself distributing any surplus or residue of the deceased^s property to persons residing out of 
British India who are entitled thereto transfer, with the consent of the executor or administrator*, 
as the case may be, in the country of domicile, the surplus or residue to him for distribution to 
iihose persons. 


[a] Substituted by A, 0. for “Presidency.** 


(f) Liability M 

39. (l) The revenues of the Government ""] shall be liable to make good all sums 

• Liability of required to discharge any liability which the Administrator-General, if he were a 
^Government. private administrator, would be personally liable to discharge, except when the 
liability is one to which neither the Administrator-General nor any of his officers has in any way 
contributed, or which neither he nor any of his officers could, by the exercise of reasonable dili- 
gence have averted, and in either of those cases the Administrator- General shall not, nor shall 
the revenues ^[of the Government], c[* * * =^] he subject to any liability. 

(2) Nothing in sub-section (l) shall be deemed to render ^[the Government] 

■or the Administrator- General liable for anything done before the commencement of this Act, by or 
-under the authority of the Administrator-General. 

[a] The words “of India” were repealed by the Official Trustees and Administrator-General’s Acts Amendment 
Act, 1922 (21 [XXI] of 1922), S. 6. [b] The words “of the Government or’* were ms&ried by the Official 

Trustees and Administrator General’s Acts Amendment Act, 1922 (21 [XXI] of 1922), S. 6. [e] The words 
“or the Government of India’, were repealed by A. 0. 


IH. 2* 
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40. (1) If any suit be brought by a creditor against any Administrator-General, such 

Creditors' suits against creditor shall be liable to pay the costs of the suit unless he proves- 
Administrator-General, that not less than one month previous to the institution of the suit he 
liaid applied in writing to the Administrator -General, stating the amount and other particulars 
of his claim, and had given such evidence in support thereof as, in the circumstances of the case, 
the Administrator-General was reasonably entitled to require. 

(2) If any such suit is decreed in favour of the creditor, he shall, nevertheless, unless he is 
a, secured creditor, be only entitled to payment out of the assets of the deceased equally and 
rateably with the other creditors. 

PROVINCIAL AMENDMENT. 

Bengal. — In sub-section (2) after the word “payment” insert the words “of the amount decreed or ordered- 
hy the Court to be paid.” — BENGAL ACT XI OP 1940. 

Notice of suitnotreguired 41. Nothing in section 80 of the Code of Civil Procedure, 1908, shall 

in certain cases, apply to any suit against the Administrator- General in which no relief 

is claimed against him personally. 


PART IV, 

Pees, 

42. (1) There shall be charged in respect of the duties of the Administrator-General sucBb 
Nees, fees, whether by way of percentage or otherwise, as may he prescribed by the Government t 

Provided that, in the case of any estate, the administration of which has been committed to 
the Administrator-General before the commencement of this Act, the fees prescribed under this 
section shall not exceed the fees leviable in respect of such estate’ under the Administrator- 
GeneraVs Act, 1874®, as subsequently amended : 

Provided further that, in respect of the duties of the Administrator -General under the 
Begimental Debts Act, 1898^, the fees prescribed in this section shall be determined in accoid- 
ance with the provisions of that Act. 


(2) The fees under this section may be 


1. Section 40 — [1] “We have amended clause 40 
(i. e. S. 40) so as to inicate clearly that this clause is 
not intended to interfere with the rights of secured cre- 
ditors.” — Select Committee Beport, 

[2] The words “shall be liable to pay the costs” are 
intended not to impose upon a creditor to whom the 
condition of exemption is inapplicable an absolute obli- 
gation to pay the costs of the suit, but to leave a dis- 
cretion to the Court to relieve him of the obligation if 
the circumstances of the case require it. (1898) 26 
Cal 54 (63). 

[3] The rateable payment referred to in the section is 
rateable payment out of the assets; it is nowhere pro- 
vided that it shall be made out of the net income of 
the estate or any other specific part of the assets.‘ (1898) 
26 Cal 54 (61). 

[4] Creditor bringing suit against debtor’s widow and 
obtaining attachment before judgment — Property sold 
and sale proceeds deposited in Court — Later on Ad- 
ministrator-General joined as defendant in place of 
widow — Creditor obtaining decree in his favour but 
before his application for execution of decree sale- 
proceeds handed over to Administrator-General— Held 
that S. S3 of Act of 24 [XXIY] of 1867 (corresponding 
to S. 40 of the present Act) took away creditor’s right 
to payment otherwise than rateably with the other cre- 
ditors. (1871) 6 Mad H C E 346 (348). 

[6] A creditor has a right to demand immediate pay- 
ment of his claim in full when the realizable assets m 
the hands of the Administrator-General are sufficient 
for the immediate payment of all claims in full. (1898) 
26 Cal 64 (62). 

£S^ aZ5otlB84) 10 Cal 929 (930).] 


at different rates for different estates or classes^ 


1. Section 42 — [1] Commission is fixed on value of 
assets as they are ultimately distributed. The amount 
which the Administrator-General is to receive is a per- 
centage on the assets distributed, provided, they have 
before distribution been collected by him; if there is a 
rise or fall in the value of the estate since collection, 
his commission increases or decreases proportionately. 
(Vol 9) 1922 Mad 491 (493). 

[2] Section 42 (1)^ first proviso — ^Eor the right of the 
Administrator-General to charge commission in cases 
governed by the Adimnistrator-General’s Act, 1874, see 
(1904) 31 Gal 672 (581, 682); (1898) 25 Cal 66 (73); (1876) 
1 Mad 148 (152) ; (Vol 13) 1926 Mad 1026 (1028). 
(Decision under Act of 1874 — Mere taking letters of 
administration is not sufficient to get commission.) 

[3] Administration cojnmenced before Act of 191B 
— For purposes of commission value of assets is to be 
taken at the date of their distribution. (Vol 9) 1922 Mad 
491 (496). 

[4] Duties under the Begimental Debts Aot^ 1893 — 
Dees fen' — Section 14 (5) of the Eegimental Debts Act, 
1893, is as follows : — “An official administrator shall, 
not lake a percentage on the property exceeding three 
per cent, on the gross amount coming to or remaining 
in his hands after payment of preferential charges.” 

As to the payment of preferential charges, see S. 2 of 
the same Act. 

(Begimental Debts Act, 1893, S, 20 — “The ex- 
pression ‘official administrator’ means in India the 
Administrator- General of any presidency or province.”) 

[5] Costs of Administrator-General to come out of the 
estate.— See Notes on S. 28. 
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of estates or for different duties, and shall, so far as may be, be arranged so as to produce 
an amount sufficient to discharge the salaries and all other expenses incidental to the working oi 
this Act (including* such sum as Government may determine to be required to insure the revenues 
of the Government ° against loss under this Act). 

[a] Be'pealed by the Administrator-General’s Act, 1918 (8 [III] of 191*3). [b] 56 & 57 Yict., c. 5. [o] The words 
“of India” were repealed by the Official Trustees and Adnhnistrator-Gcnerars Acts Amendment Act, 1922 
(21 [XXI] of 1922), S. 7. 

43. (1) Any expenses which might be retained or paid out of any estate in the charge 
Disposal of fees, of the Administrator- General, if he were a private administrator of such estate, 
shall be so retained or paid and the fees prescribed under section 42 shall be retained or paid 
in like manner as and in addition to such expenses. 

( 2) The Administrator-General shall transfer and pay to such authority, in such manner 
and at such time as the Government may prescribe, all fees received by him under this Act, and 
the same shall be carried to the account and credit of the Government ^ ^ ] . 

[a] The words “of India” were repealed by the Official Trustees and Administrator-General’s Acts Amendment 
Act, 1922 (21 [XXI] of 1922), 8. 7. 


PART V. 

Audit op the Administrator-Genebal’s Accounts. 

Aud^t of Adminisirafor- 44. The accounts of every Administrator-General shall be audited 
GeneraVs accounts, at least once annually, and at any other time if the Government 
so direct, by the prescribed person and in the prescribed manner. 

Auditors to examine ac- 4S. The auditors shall examine the accounts and forward to the 
counts and i eport to Gov- Government a statement thereof in the prescribed form, together with 
ernment, report thereon and a certificate signed by them showing : — 

(a) whether they contain a full and true account of everything which ought to be 

inserted therein, 

(b) whether the books which by any rules made under this Act are directed to be kept 

by the Administrator-General, have been duly and regularly kept, and 

(c) whether the assets and securities have been duly kept and invested and deposited in 

the manner prescribed by this Act, or by any rules made thereunder, 
or (as the case may he) that such accounts are deficient, or that the Administrator-General has 
failed to comply with this Act or the rules made thereunder, in such respects as may be specified in 
such certificate. 

PROVINCIAL AMENDMENT. 

Bengal. — For clause (a) suhstihUe the following clauses 

“(a) whether the accounts have been audited in the prescribed manner, 

(aa) whether, so far as can be ascertained by such audit, the accounts contain a full and true account 
of every thing which ought to he inserted therein.” — BENGAL ACT XI OF 1940. 

Poiuer of auditors to sum- 46- (l) Every auditor shall have the powers of a Civil Court under 
mon and examine witnesses, the Code of Civil Procedure, 1908 - 

mid to call for documents, 

(a) to summon any person whose presence he thinks necessary to attend him from time 

to time ; and 

(h) io examine any person on oath to be by him administered ; and 

(c) to issue a commission for the examination on interrogatories or otherwise of any person ; 

and 

(d) to summon any person to produce any document or thing the production of which 

appears to be necessary for the purpose of such audit or examination. 

(2) Any person who when summoned refuses, or without reasonable cause, neglects to attend 
or to produce any document or thing or attends and refuses to be sworn, or to be examined, 
shall be deemed to have committed an offence within the meaning of, and punishable under, 
section 188 of the Indian Penal Code, 1860, and the auditor shall report every ease of such refitsal 
or neglect to Government. 
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47. The costs of and incidental to such audit and examination shall be determined in 
Costs of aud%t, etc. accordance with rules made by the Government, and shall be defrayed in 
the prescribed manner. 

PART VI 
MiSGEIiIiANEOCrS. 

Gmeral potoevs of 48 . The Administrator- General may, in addition to, and not in derogation 
administration. of, any other powers of expenditure lawfully exercisable by him, incur 
expenditure — 

(ay on such acts as may be necessary for the proper care and management of any 
property belonging to any estate in his charge; and 

Cb^with the sanction of the High Court on such religious, charitable 

and other objects, and on such improvements, as may be reasonable and proper in 
the case of such property. 

[a] The words “at the Presidency -town” yvem repealed by A. 0. 

Power of person henefi- *9* person interested in the administration of any estate, which 
dally interested to mspect is in the charge of the Administrator-General shall, subject to such 
Administrator-GeneraVs ac- conditions and restrictions as may be prescribed, be entitled at all 
cotmts etc., and take copies, reasonable times to inspect the accounts relating to such estate and 
the reports and certificates of the auditor, and on payment of the prescribed fee, to copies thereof 
and extracts therefrom. 

50 , (1) The Government shall make rules®* for carrying into effect the objects of this 

Poioer to make rules. Act and for regulating the proceedings of the Administrator-General. 

(2) In particular and without prejudice to the generality of the foregoing power, such 
rules may provide for 

(a) the accounts to be kept by the Administrator-General and the audit and inspection 
thereof, 

(h) the safe custody, deposit and investment of assets and securities which come into 
the hands of the Administrator-General, 

(c) the remittance of sums of money in the hands of the Administrator -General in cases 
in which such remittances are required, 

(d) subject to the provisions of this Act, the fees to he paid under this Act, and the 
collection and accounting for any such fees, 

(ej the statements, schedules and' other documents to be submitted to the Government or 
to any other authority by the Administrator-General and the publication of such 
statements, schedules or other documents, 

(f) the realization of the cost of preparing any such statements, schedules or other such 
documents, 

*] 

(g) the manner in which and the person by whom the costs of, and incidental to, any 
audit under the provisions of this Aefc are to be determined and defrayed, 

(h) the manner in which summonses issued under the provisions of section 46 are to be 
served and the payment of the expenses of any persons summoned or examined under the 
provisions of this Act and of any expenditure incidental to such examination, and 

(i) any matter in this Act directed to be prescribed. 

(3) All rules made under this Act shall be published in the Official Gazette, and, on 
such publication, shall have effect as if enacted in this Act. 

[aj For such rules for Bengal, see Gen. R. and 0., Yol. IV, p. 406 ; for Madras, see Madras R, and 0., 1923, 
VoL I, Pt. II, p. 231; for Bombay, see Bombay R. and 0., 1924, Vol. II, p. 773; for the provinces of Assam, 
U. P, and Punjab, see the local Gazettes of 1914 or the latest editions of the Rules and Orders of those 
provinces, [b] Clause (//) inserted by the Repealing and Amending Act, 1914 (10 [X] of 1914), was 
repealed by the Destruction of Records Act, 1917 (5 [Y] of 1917), S. 6 and Schedule. 

1. Section 47. — [1] “We have amended clause 47 (i. e. S. 47) and provided that the cost of audit of the 
accounts of the Administrator-General and the manner in which such cost is to be recovered shall be deter- 
nained by rules.” — Select Committee Beport. 
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61. Whoever, during any examination authorised by this Act, makes upon oath a statement 
:E'alse evidence, which is false and which he either knows or believes to be false or does not 
believe to be true, shall be deemed to have intentionally given false evidence in a stage of a 
judicial proceeding. 

52. All assets in the charge of the Administrator. General which have been in his custody 
Assets unclaimed for for a period of twelve years or upwards whether before or after 

tioelve years to he transfer red the commencement of this Act without any application for payment 
to Government thereof having been made and granted by him shall be transferred, in 

the prescribed manner, to the account and credit of the Government ] : 

Provided that this section shall not authorise the transfer of any such assets as aforesaid, 
if any suit or proceeding is pending in respect thereof in any Court. 

[a] The words “of India” were repealed by the Official Trustees and Administrator- General’s Acts Amendment 

Act, 1922 (21 [XXI] of 1922), S. 7* 

53. (1) li any claim is hereafter made to any part of the assets transferred to the account 

Mode of proceeding hy and credit of the Government "'] under the provisions of this 

claimant to recover pr%ncfi- ^ct, Or any Act hereby repealed, and if such claim is established to the 
pal mmiey so transferred, satisfaction of the prescribed authority, the Government "*] 

shall pay to the claimant the amount of the principal so transferred to its account and credit or 
so much thereof as appears to be due to the claimant. 

(2)li the claim is not established to the satisfaction of the xn'escribed authority, the claimant 
may, without prejudice to his right to take any other proceedings for the recovery of such assets, 
apply by petition to the High Court ^ ['*' '*'* *] against the [Government] , and such Court, after 

■taking such evidence as it thinks fit, shall make such order in regard to the payment of the whole 
or any part of the said principal sum as it thinks fit, and such order shall he binding on all parties 
to the proceeding : 

^ [Provided that nothing in this section affects any option afforded to a claimant hy section 
179 of the Government of India Act, 1936.] 

(8) The Court may further direct hy whom the whole or any part of the cost of each 
party shall be paid. 

[a] The words “of India” were repealed by the Official Trustees and Adminifitrator-General’s Acts Amendment 

Act, 1922 (21 [XXI] of 1922), Section 7. [b] The words “at the Presidency-town” were repealed by A.O. 

[o] Subshtuted by A. 0. for “Secretary of State for India in Council.” [d] inserted by A. 0. 

^ 65. (1) Whenever any person, other than an exempted person, dies leaving assets within 
I)istr%ct Judge in certain the limits of the jurisdiction of a District Judge, the District Judge 
SrSiis, the circumstance without delay to the Administrator. 

and to report to Ad^ninis- General of the "^[Division] stating the following particulars so lar as 
irator-General, they may be known to him — 

(aj the amount and nature of the assets, 

(b) whether or not the deceased left a will and, if so, in whose custody it is, 

(c) the names and addresses of the surviving next-of-kin of the deceased, and, on the lapse of 

one month from the date of the death, 

(d) whether or not any one has applied for probate of the will of the deceased or letters of 

administration of his estate. 

(2) The District Judge shall retain the assets under his charge, or appoint an officer under 
the provisions of section 239^ of the Indian Succession Act, 1865, to take and keep possession of 
the same until the Administrator- General has obtained letters of administration, or until some other 
person has obtained probate or such letters or a certificate from the Administrator-General under 
the provisions of this Act, when the assets shall be delivered over to the holder of such probate, 
letters of administration or certificate : 

1. Section 53 [IJ “In clause 63 (i. e. S. 63) we District Judge the «duty of including the names and 

have made an amendment to indicate that the clause addresses of the surviving next-of-kin of the deceased in 

while providing a summary procedure in the case of the report which he is required under the law to submit, 

claims to assets transferred to Government is not The second amendment authorises the District Judge 

intended to deprive any person claiming such assets of when he has taken charge of assets under this clause 

any other remedy he may have.” — Select Committee to expend such sums as may be necessary for the proper 

Beport care and management of such assets. It is clear that in 

1. Section 54 [1] “In clause 54 (i. e. S. 54) we many cases such expeiaditure must be necessary.” — 

have made two amendments: the first imposes on a Select Committee Be port. 
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Provided that the District Judge may, if he thinks fit, sell any assets which are subject 
to speedy and natural decay, or which for any other sufficient cause he thinks should be sold, 
and he shall thereupon credit the proceeds of such sale to the estate. 

( 3) The District Judge may cause to be paid out of any assets of which he or such officer 
has charge, or out of the proceeds of such assets or of any part thereof, such sums as may appear 
to him to he necessary for all or any of the following purposes, namely : — 

( a) the payment of the expenses of the funeral of the deceased and of obtaining probate of 
his will or letters of administration of his estate or a certificate under this Act, 


(b) the payment of wages due for services rendered to the deceased within three months 

next preceding his death by any labourer, artisan or domestic servant, 

(c) the relief of the immediate necessities of the family of the deceased, and 

(d) such acts as may be necessary for the proper care and management of the assets 
left by the deceased, 

and nothing in section 279, section 280 or section 281 of the Indian Succession Act, 1865,° or in 

any other law for the time being in force with respect to rights of priority of creditors of deceased 

persons shall be held to affect the validity of any payment so caused to be made. 

[a] Substituted by A. 0. for ’‘Presidency.” [b] See now S. 269 of the Indian BucceBsion Act, 1925 (39 [XXXIX] 

of 1925.) [o] See now the Indian Succession Act, 1925 (39 [XXXIXJ of 1925.) 


Succession Act and Com- 
panies Act not to affect 
Administrator-Oeneralf and 
saving of provisions of Pre- 
sidency Police Acts as to petty 
estates* 


88 . (1) Nothing contained in the Indian Succession Act, 1866,^ 
or the Indian Companies Act, 1882,^ shall be taken to supersede or 
affect the rights, duties and privileges of any Administrator-General. 


(2) Nothing contained in the Indian Succession Act, 1865,^ or in this Act shall be deemed 
to affect, or to have affected, any law for the time being in force relating to the moveable property 
under two hundred rupees in value of persons dying intestate within any of the Presidency- 
towns which shall be or has been taken charge of by the police for the purpose of safe 


custody. 

[a] See now the Indian Succession Act, 1925 (39 [XXXIX] of 1925). [b] See now the Indian Companies Act, 

1913 (7 [VII] of 1913). [c] The words ‘‘or in the town of Rangoon” were repealed by A. 0. 


Order of Court tohe egui- 86. Any Order made under this Act by any Court shall have the 

valent to decree* same effect as a decree. 


87 . Notwithstanding anything in this Act, or in any other law for the time being in 
Provision for admimstr a- force, the ®’[ Central Government] may, by general or special order, 
direct that, where a subject of a foreign State dies in British India, 
cumstances of foi'dgn sub- ^Rd it appears that there is no one m British India other than the 
ject Administrator-General, entitled to apply to a Court of competent 

jurisdiction for letters of administration of the estate of the deceased, letters of administration 
shall, on the application to such Court of any Consular Officer of such foreign State, be granted 
to such Consular Officer on such terms and conditions as the Court may, subject to any rules 
made in this behalf by the ‘^[Central Government] by notification in the ^[Official Gazette], 
think fit to impose. 

[a] Substituted by A. 0. for “Goyernor-General in Council.” [b] Substituted by A. 0. for “Gazette of India.” 


68 . (Division of Presidency into Provinces.) Bepealed by A* 0* 

Act, , Act shaU be deemed to affect the provisions 

xgo8* ^he Indian Kegistration Act, 1908. 

®’[ 89 &* The amendments'^ of this Act which come into force on the commencement of 
Saving* Part III of the Government of India Act, 1935, shall not affect the 

jurisdiction ot any Court with respect to any proceedings then pending before it and shall not 
be construed as transferring the administration of any property or estate then in the hands of 
any Administrator- General to any other Administrator- General. 3 

[a] Inserted by. A. 0. [b] That is, the amendments by A. 0. which came into force on 1st April 1937, simul- 

taneously with Part III of the Government of India Act, 1935. 


60 . [Eepeals.] Bepealed by the Bepealing Act, 1927 (12 [ XII] of 1927), S* 2 and Schedule. 


. - TKE SCHEDULE — [Enactments repealed.] Bepealed hy the Bepealing Act 1927 (12 

[XII] of 1927), S* 2 and Scheditle* 



THE ADMIRALTY JURISDICTION (INDIA) ACT, 1860. 

(23 & 24 Viet., C. 88.) 

An Act to extend certain Provisiom for Admiralty Juinsdiction in the Colonies to 
Her Majesty^s Territories in India, 

(13th August, 1860.) 

[Preamble reciting 12 £ 13 Viet. c. 96, S. 6; and' enacting words were repealed by 55£66 

Viet., c. 19.] 

1. For the purposes of the said Act^ the word “colony’’ therein shall include and 
The word colony'* in ^PP^Y ^0 e^ery part and place heretofore under the Government of the 

the recited Act to include East India Company, or which may be under the Government of Her 
Majesty in India, and all the provisions of the said Act shall be construed 
jand take effect accordingly. 

[a] Certain words were repealed by 38 & 39 Viet., c. 66. [b] That is Admiralty Offences (Colonial) Act, 1849 
(12 & 13 Viet., c. 96). 

2. Provided always that where any person within any place in India is charged with the com- 
Proceedingsin case of persons niission of any offence in respect of which jurisdiction is given by 

entitled to be tried by the Supreme the said Act, or where any person charged with the commission 
Court of a Presidency. of any such offence is brought for trial under the saidf'Act to any 

place in India, if at any time before his trial he make it appear to the Court exercising criminal 
jurisdiction in the place where he is so charged or brought for trial, that in case the offence charged 
had been coinitted in such place he could have been tried only in the Supreme Court of one of the 
three Presidencies in India, and claim to be tried by such a Supreme Court accordingly, the said 
Court exercising criminal jurisdiction as aforesaid , shall certify the fact and claim to the Governor 
of such place or chief local authority thereof ; and such Governor or chief local authority thereupon 
shall order and cause the person charged to be sent in custody to such one of the Presidencies as 
such Governor shall think fit for trial before the Supreme Court of such Presidency : and the said 
Supreme Court and all public officers and other persons in the Presidency shall have the same 
jurisdiction and authorities and proceed in the same manner in relation to the person charged with 
such offence as if the same had been committed or originally charged to have been committed 
within the limits of the ordinary jurisdiction of such Supreme Court. 


THE ADMIRALTY OFFENCES (COLONIAL) ACT, 1849. 

(12 & 13. Viet., C. 96) 

An Act to promde for the Prosecution and Trial in Her Majesty's Colonies of Offences 
committed within the J urisdiction of the Admiralty. 

(1st August 1 849.) 

[Preamble — Bepealed by 54 £ 55 Vief., c. 67.] 

1. * "'1 If any person within any colony shall be charged with the commission of any 

Trial of Admiralty treason, piracy, felony, robbery, murder, conspiracy, or other offence of 
offences in colonies. what nature or kind soever, committed upon the sea, or in any haven, 

river, creek, or place where the admiral or admirals have power, authority, or jurisdiction, or if 
any person charged with the commission of any such offence upon the sea or in any such havei?, 
river, creek, or place shall he brought for trial to any colony, 

then and in every such case all magistrates, justices of the peace, public prosecutors, juries, 
judges, courts, public officers, and other persons in such colony shall have and exercise the same 


Admiralty Offences (Colonial) Act, 1849. 

Section 1 — ■ Note 1. 

[1] By virtue of this Act read with 23 & 24 Viet., 
C. 88 the ordinary criminal Courts m India have juris- 
diction over an offence committed on the high seas out 
within three miles from the coast of British India as 
being committed within the territorial limits of British 
India. (1871) 8 Bom H 0 B 63 (67, 68) (0r)«.(1908) 25 
Bom 636 (638)4*(Vol 14) 1927 Mad 688 t688)*(1911) 10 
Ind Cas 705 (709, 712) (F B) (Low Bur). 

ISee also (Vol 23) 1936 Sind 3 (4, 5).] 

[2] The word ‘sea’ in section 1 means only that 
part of the sea over which the Admiral has jurisdiction. 


Therefore a British Indian Court has no jurisdiction to 
try a subject of a Native Indian State for an offence 
committed on board a ship belonging to a subject of a 
Native State outside territorial waters on the high seas 
some eighteen 'miles off the coast. (Vol 5) 1918 Bom 
249 (250) : 42 Bom 234. 

[3] Where a person entrusted with rice at a port in 
British India for conveyance to another port in British 
India took' the rice to Goa, a port in foreign territoxy 
and sold it there, it was held that no offence was com- 
mitted 6n thb high seas so as to give jurisdiction to 
the British Indian Court under this Act read with 23 & 
24 Viet., 0. 88. (1882) 6 Mad 23 (25). 



22 & 


THE ADMIRALTY OFFENCES (COLONIAL) ACT, 1849 


[SS. 1-6] 


iurteclictioii and authoiities for inqiiiring of, trying, hearing, determining, and adjudging such 
offences, and they are hereby respectively authorised, emp)wered, and required to institute and 
carry on ail such proceedings for the bringing of such person so charged as aforesaid to trial, and 
for and auxiliary to and consequent upon the trial of any such person for any such offence, 
wherewith he may be charged as aforesaid as by the law of such colony would and ought to have 
been had and exercised or instituted and carried on by them respectively if such offence had been 
committed and such person had been charged with having committed the same, upon any waters 
situate within the limits of any such colony, and within the limits of the local jurisdiction of the 
Courts of criminal justice of such colony, 

[a] Inlrodnctory words v/ere repealed by 54 & 55 Viet., c. 67. 

2. [Bepealed by M & 55 Viet., c. 67,] 

3, Where any person shall die in any colony of any stroke, poisoniug, or hurt, such 
Frcvuioji, etc,, Where person having been feloniously stricken, poisoned, or hurt upon the 

death in the colony, or at gea or in any haven, river, creek, or place where the admiral or 
sea, etc , follows from in ju- admirals have power, authority, or jurisdiction, or at any place out of 
'ties inflicted oil the sea, etc, gi^ch colony, every offence committed in respect of any such case, 
whether the same shall amount to the offence of murder or of manslaughter or of being accessory 
before the fact to murder, or after the fact to murder or manslaughter, may be dealt with, inquired 
of tried, determined, and punished, in such colony, in the same manner and in all respects as if 
such offence had been wholly committed in that colony ; 

and if any person in any colony shall be charged with any such offence as aforesaid in respect 
of the death of any person who, having been feloniously stricken, poisoned, or otherwise hurt, 
shall have died of such stroke, poisoning, or hurt, upon the sea, or in any haven, river, creek, or 
place where the admiral or admirals have power, authority, or jurisdiction, such offence shall be 
held for the purpose of this Act to have been wholly committed upon the sea. 

[a] Introductory words were repealed by 54 & 55 Viet., e. 67. 

[Omitted as being inapplicable to India.] 

5, For the purposes of this Act the word “colony” shall mean any island, planta. 

Interpretation of ''colonif^ tion, colony, dominion, fort, or factory of Her Majesty, except any 
island within the United Kingdom and the islands of Man, Guernsey, Jersey, Alderney, and Sark, 
and the lands adjacent thereto respectively^ P 

[a] Introductory words were repealed by 54 & 55 Vici, o. 67. [b] And includes British India; see 23 tS: 24 
Viot., e 88, S. 1, Page 22a, supra, [c] Words repealed by 44 & 45 Vict., c. 59. 

6* [Bepealed by 41 & 42 VicL, c, 79.] 

THE ADMIRALTY OFFENCES (COLONIAL) ACT, 1860. 

(23 & 24 Vict., C. 122) 

An Act to enable the Legislatures of Her Majesty's Possessions abroad to make 
Enactments similar to the enactment of the Act Ninth George 
the Fourth, Chapter thirty-one, Section Eight. 

[28 lJl August, IS 60,] 

[Preamble reciting 9 Geo. IV, c, 81, S. 8; and enacting words: 

Bepealed by 55 & 56 Vict., c. 19.] 

L It shall be lawful for the Legislature of any of Her Majesty's possessions abroad to enact 
Legislatures of possessions ty any law or ordinance, to be by them made in the usual manner, 
offetcescom^ where any person, being feloniously stricken, poisoned, or other- 
mUted in suclipossessi^s wise hurt at any place within the limits for such possession, shall die of 
where persons injured die such stroke, poisoning, or hurt upon the see or at any place out of the 
out of the limits thereof. limits of such possession, every offence committed in respect of any 
such case, whether the same shall amount to the offence of murder or of manslaughter, or of being 
accessory before the fact to murder, or after the fact to murder or manslaughter, may be dealt 
with inquired of tried, determined, and punished in the possession within the limits of which such 
stroke, poisoning, or hurt shall happen, in the same manner in all respects as if such offence had 
been wholly committed within the limits of such possession; 

or such Legislature may enact, by any such law or ordinance to be made -as aforesaid, to the 
like effect. 



THE AGRICULTURAL PRODUCE CESS ACT, 1940 . 

ACT NO. XXVII of 1940 .*^ 

[15th April 1940 J 

An Act to make better financial promsion for the Imperial Council of 

Aaricultural Basearch, 

Whereas it is expedient to make better financial provision for tlie carrying out by 
the Imperial Council of Agricultural Eesearch of the objects for which it is established as set 
forth in the Memorandum of Association of that body, and for this purpose to impose on certain 
articles a cess by way of customs duty on export, the proceeds of which shall be *paid to the said 
Council ; 

It is hereby enacted as follows: — 

[a] For the Statement of Objects and Reasons, see Gazette of India, 1940, Vt. Y, p. 114. This Act has been 
applied to British Baluchistan, see Notification No, 168-N, dated l7th October 1940, Gazette of India, 1940,. 
Ft. I, p. 11. 

Short title and extent i* (l) This Act may be called the Agricultural Produce Cess Act, 1940 
(2) It extends to the whole of British India. 

Definitions. 2. In this Act, unless there is anything repugnant in the subject or context : — 

(a) “Collector” means a Customs-eollector as defined in clause (c) of section 3 of the 
Sea Customs Act, 1878, or a Collector of Land Customs as defined in clause (c) oi 
section 2 of the Land Customs Act, 1924, as the case may be, and 
(h) “Council” means the Imperial Council of Agricultural Research. 

Imposihon of cm. 3. (l) A customs duty at the rate of one-half of one per cent. 

€id valorem shall be levied on all articles included in the Schedule which are exported from 
British India : 

Provided that the said duty shall not be levied on articles proved to the satisfaction of the 
-Collector not to have been produced in India, 

(2) The Central Government may by notification in the Official Gazette, fix for the pur- 
poses of levying the said duty tariff values of any articles included in the Schedule, and may 
:alter any tariff values for the time being in force. 

4. The Central Government may, after previous consultation with the Council, by notifica- 

Dower to exclude articles tion in the Official Gazette, direct that any article specified in the 
from Schedule. Schedule shall cease to be subject to the duty imposed by section 3, 

•and thereupon, so long as the notification remains in force, that article shall be deemed not to be 
dneluded in the Schedule, 

Be fund of, and exemp- 8. The Central Board of Revenue may make rules providing, on such 
iion from, cess. conditions as may be specified in the rules, for : — 

(a) the refund of duty levied where articles are exported by land and subsequently imported 
into India, and 

(b) the export by land, without payment of the duty, of articles which are subsequently to 
be imported into India. 

Payment of cess to Com- (l) The proceeds of the duty levied under this Act reduced by 

^il and expenditme of cess the cost of collection as determined by the Central Government shall 
•by Cotiiml be paid to the Council. 

(2) The amount so due shall be paid by the Central Government to the Council at inter- 
vals of not more than six months. 

(3) The expenditure of the money so paid to the Council shall be subject to such limita- 
tions as may be imposed by rules made in this behalf by the Central Government. 

1,(1) The Council shall constitute a Standing Finance Committee, of which one member 

Standing Finance Com- shall be chosen from among the representatives of the Central Legis- 
mittee. lature on the governing body of the Council, and one member shall 

be an officer appointed by the Central Government. 

1. SECTION 4 articles not included in the Schedule. In the Act this 

[1] Under the Bill as introduced the Central power has been removed on the recommendation of tha 
Government was given the power to extend the duty to Select Oommittee^ 
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(2) Subject to tlie provisions of Sub-section f 2^, the consfcifeution, functions and procedure' 
of the Standing Finance Committee shall be regulated in such manner as the Council may with the 
previous approval of the Central Government determine. 


Beserve fund* 


8 . The Council shall in accordance with the rules made in this behalf 
by the Central Government create and maintain a reserve fund. 


Power of Central Gov- 9. The Central Government may, after consultation with the 
e7''nment to maJce rules* Council, by notification in the Official Gazette, make rules to carry out 

the purposes of this Act. 

(2) In particular and without prejudice to the generality of the foregoing power, the Gen- 
tral Government may make rules regulating the expenditure of the money paid to the Council 
under section 6 and providing for the creation, maintenance and management of the reserve^ 
fund referred to in section 8. 

(8) All rules made under this Act shall be laid before both Chambers of the Central 
Legislature as soon as may be after they are made. 


1. Bones. 

2. Bristles. 

8. Butter. 

4. Cereals, other than Rice and Wheat. 

5. Drugs. 

6. Fibre for brushes. 

7. Fish. 

8. Fruits. 

9. Ghee, 

10. Hides, raw. 

11, Manures. 


THE SCHEDULE. 

(See section 3.) 

12. Oilcakes. 

13. Pulses. 

14. Seeds. 

15. Skins, raw. 

16. Spices. 

17. Tobacco, unmanufactured. 

18. Vegetables. 

19. Wheat. 

20. Wheat Flour. 

21. Wood, raw. 


THE AGRICULTURAL PRODUCE (GRADING AND MARKING) ACT, 193T 

[As Amended by Acts XIII of 1942 and XX of 1943.] 

ACT NO. I of 1937.^ 

[24th February 1937 J 

An Act to provide for the grading and marUng of agricultural ^[and other] produ.ce. 

Whbbbas it is expedient to provide for the grading and marking of agricultural ^[and 
other ] produce ; It is hereby enacted as follows : — 

[a] For Statement of Objects and Beasons, see Gazette of India, Extraordinary, dated 13tb FebrimiT 1937 
by S. 2 of Act Bo. 13 [XIH] of 1942. [This Act is deemed to have come into force on 

24“2”37.J 

Short me and esitmit. JP, ^ Agricultoal Produce (Grading 

and Marking) Act, 1987. 

(^) It extends to the whole of British India, including British Baluchistan and the 
Sonthal Parganas hut excluding Burma. 

Mxplanations. 2. In this Act, unless the contrary appears from the subject or context : 

(a) “agricultural produce” includes all produce of agriculture or horticulture and all 
articles of food or drink wholly or partly manufactured from any such produce, 
and fleeces and the skins of animals ; 

(h) “counterfeit” has the meaning assigned to that word by section 28 of the Indian 
Penal Code ; 

(c) ‘ Wering” includes any vessel, box, crate, wrapper, tray or other container ; 

(A) grade d^ignatiion means a designation prescribed as indicative of the quality of 
any scheduled article ; 
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(e) “grade designation mark” means a mark prescribed as representing a particular 
grade designation; 

( f) “quality ” in relation to any article, includes the state and condition of the article; 

(g) “prescribed” means prescribed by rules made under this Act, 

(h) “scheduled article” means an article included in the Schedule; and 

(i) an article is said to be marked with a grade designation mark, if the article itself 
is marked with a grade designation mark or any covering containing or label attached 
to such article is so marked. 

Prescription of grade 3 . The ®'[ Central Government] may, after previous publication, 

designations. "by notification in the ^[Official Gazette] make rules® — 

(a) fixing grade designations to indicate flie quality of any scheduled article, 

(b) defining the quality indicated by every grade designation, 

( c) specifying grade designation marks to represent particular grade designations, 

(d) authorising a xierson ora body of persons, subject to any prescribed conditions, to mark 
with a grade designation mark any article in respect of which such mark has been 
prescribed or any covering containing or label attached to any such article, 

(e) specifying the conditions referred to in clause (d) including in respect of any article con- 
ditions as to the manner of marking, the manner in which the article shall be packed, 
the type of covering to be used, and the quantity by weight, number or otherwise to be 
included in each covering, 

(f) providing for the payment of any expenses incurred in connection with the manufacture 
or use of any implement necessary for the reproduction of a grade designation mark or with the^ 
manufacture or use of any covering or label marked with a grade designation mark ^ [ or with 
measures for the control of the quality of articles marked with grade designation marks including 
testing of samples and inspection of such articles or with any publicity work carried out to promote 
the sale of any class of such articles,] and 

(g) providing for the confiscation and disposal of produce marked otherwise than in ac- 
cordance with the prescribed conditions with a grade designation mark. 

[a] Substituted by A. O. for “Governor-General in Council.** [b] Subshiuted hj A. 0. for “Gazette of India.’* 
[c] Eor such rules, see Gazette of India, 1937, Part I, pages 547 to 564. [d] Inserted by S. 2 of Act XX 
of 1943. [13-8-1943]. 

Penalty for unauthorised 4. Whoever marks any scheduled article with a grade designa- 

marhmgw%th grade designa- tion mark, not being authorised to do so hy rule made under section 3, 
t%on mar . he punishable with fine which may extend to five hundred rupees* 

5. Whoever counter feits any grade designation mark or has in his possession any die, plate 

Penalty for counterfeit- or other instrument for the purpose of counterfeiting a grade designation 
mg grade designation maih. mark shall be punishable with imprisonment which may extend tojwo 
years, or with fine, or with both. 

The ^[Central Government], after such consultation as it] thinks fit of the interests 

Extension of apph- likely to be affected, may by notification in the ®[ Official Gazette] declare 
eat%on of Act. -that the provisions of this Act ^all apply to an article of agricultural produce 

not included in the Schedule ^[orto an article other than an article of agricultural produce] 
and on the publication of such notification such article shall be deemed to be included in 
the Schedule. 

[a] Substituted by A. 0. for “Governor-General in Council.*’ [b] Subshtuted by A. 0. for “he.” [e] Sub- 
stitufed by A. 0. for “Gazette of India.’* [d] Inserted by S. 3 of Act 13 [XIII] of 1942. [24-2-1937J. 

THE SCHEDULE. 


{See section 2.) 


1. Fruit. 

2. Vegetables. 

B. Eggs. 

4. Dairy produce. 


5. Tobacco. 

6. Coffee. 

7. Hides and Skins. 


1. Section 6. — Having regard to an incre asing enlarged so as to^ render it capable of .embracing alh 
desire on the part of the trade interests as well as commodities to which the application of the ^Aot may be- 
the Provincial Governments the scope of the Act is considered desirable. ‘ " 



AGRICULTURISTS’ LOANS ACT, 1884. 

STATEMENT OF OBJECTS AND REASONS. 


‘'The object of this Bill is to repeal the Northern 
India Takkavi Act and re-enact it with certain amend- 
ments which appear to be desireable. 

F^rsi, — The existing law makes no '^provision for 
recovery as an arrear of land revenue of interest on 
loans made under it and of the costs (if any) incurred by 
the Government in making the loans. Section 3 of 
Act X of 1879 only provides for the recovery in this 
way of the principal sum advanced. Section 5 of the 
Bill supplies this omission by providing that interest 
and costs (if any) may he recovered as arrear of land- 
revenue in the same manner as the principal. 

Secondly — Act X of 1879 extends to certain limited 
areas, namely, the North-Western Province and Oudh, 
the Punjab, the Central Provinces, Assam and Ajmer. 
At present there is no law in force m Bengal and Coorg 
under which advances of the nature of those with 
which the Act deals can be made. There are provi- 
sions relating to such advances in the laws m force in 
Bombay, Madras and British Burma; hut the Local 
Government of Bombay and Madras are authorised to 


accept the extension of Northern India A.ct to their 
provinces ; and the Chief Commissioner of British 
Burma says that if that Act is not extended in his 
province, it will be necessary to amend the Jaw at 
present m force there in order to provide for the re- 
covery of interest on advances. Provision has, therefore, 
been made in section 2 of the Bill empowering any 
Local Government, if it thinks fit, to extend the Act to 
the whole or any part of the territories under its 
administration. 

Thirdly. — A new section 6 has at the request of 
the Punjab Government been inserted in the Bill 
similar to section 9 of the Land Improvement Loans 
Act, 1883, recognising the principle of making loans on 
the joint responsibilities of village-communities. 

Lastly. — As the term “Takkavi” is, it is under- 
stood, applied in some parts of India to advances of the 
nature of those to which the Land Improvement Loans 
Act relates, it is iiroposed to alter tbe present title and 
to style the new Act ‘The Agriculturists’ Loans Act’.” 
— Gazette of India, 1884, Part V, page 2. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION. 


^ Amended by Acts 8 [VIII] of 1906 and 4 [IV] 
of 1914. 

(in C. P. and Berar) by C. P, and Berar Act 
6 [VI] of 1946. 

n (in Coorg) by Coorg Act 3 [III] of 1936. 

(in Madras) by Mad. Act 16 [XVI] of 1935. 


>1 (in Orissa) by Orissa Act 6 [VI] of 1937. 

I, (in TJ. P.) by U. P. Act 12 [XII] of 1934. 
—Adapted by A. 0. 

—Repealed in part by Act 1 [I] of 1938. 

« (in TJ. P.) by U. P. Act 12 [XII] of 1922. 


COGNATE ACTS AND PROVISIONS. 

1. Land Impeovement Loans act, 19 [XIX] op 1883, ss. 4 to ll. 

2. Registration Act, 16 [XVI] op 1908, s. 89 (3). 


ACT NO. XII OF 1884.®' 

[24th July 1884.] 

An Act io amend and provide Jor the extension of the Northern India 

TaTilcavi Act^ 1879} 

Whereas it is expedient to amend the Northern India Takkavi Act, 1879, and provide 

^reamUe. for its extension to any part of British India; It is hereby enacted as follows : — 

[a] Por Proceedings in Council, see Gazette of India, 1884, Supplement pp. 41, 165 and 1130. [b] Bepealed by 
S. 3 of this Act. 

Short title. 1. (l) This Act may be called the Agriculturists’ Loans Act, 1884; and 

Commencement, (2) It shall come into force on the first day of August, 1884. 

Local extent 2. (l) This section and section 3 extend to the whole of British India, 

(2) The rest of this Act extends in the first instance only to the territories respectively ad- 
ministered by the Governor of Bombay in Council, the Lieutenant-Governors of the North-Western 
Provinces®’ and the Punjab, and the Chief Commissioners of Oudh,®* the Central Provinces, Assam 
4and Ajmer. 

(8) But ^[any Provincial Government] may, from time to time, by notification in the 
Ofldcial Gazette, extend -the rest of this Act to the whole or any part of the territories under its 
administration.® 

[a] Now the Governor of TJ. P. [b] Substihifed by A. 0. for “any other Local Government.” [c] This Act 

has by notification been extended to the lower Province of Bengal, see Calcutta Gazette, 1886, Pt. I, p. 555; 
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the Madras Presidency, sec Fort St. George Gazette, 1886, Pt. I, p. 138; the Sonthal Parganas, sec Calcutta 
Gazette, 1885, Pt. I, p. 905; the Province of Ooorg, see Coorg District Gazette, 1887, Pt. I, p. 670. Section 2 
has been declared to be in force under S. 3 of the British Baluchistan Laws Regulation, 1913 (2 [II] of 1913), 
in British Baluchistan; see Bal. Code. 


8. [Eepeal of Act x of 1879, and sections 4 and 6 of Act XV of 1880.] Repealed by the 
Repealing Act, 1988 (1 of 1988), S. 2 and Schedule, 


^*4. (1) The ^[Provincial Government] ®[or, in a province for which there is a Board of 
Power for Provincial Go'c- Eevenue or Financial Commissioner, such Board or Financial Commis- 
^rnment to make rules, sioner, subject to the control of the [Provincial Government] ] may, 

from time to time, ^V'"' ''' *] make rules® as to loans to be made to owners and occupiers of arable 
land, for the relief of distress, the purchase of seed or cattle, or any other purpose not specified in 
the Land Improvement Loans Acf, 1883, but connected with agricultural objects. 

(2) All such rules shall be published in the ^[Official Gazette]. 

[a] Section 4 has been amended in its application to C. P. and Berar, Coorg, U. P., Madras and OrLssa by C. P. 
and Berar Act VI of 1946, Coorg Act III of 1936, U . P. Acts XII of 1922 and XII of 1934, Madras Act XVI 
of 1935 and Orissa Act VI of 1937, respectively, [b] Substituted by A. O. for “Local Government.” [c] Inserted 
by the Decentralization Act, 1914 (IV of 1914), S. 2 and Schedule, Pt. I. [d] The words “subject to the 
control of the G.- G. in C.” were repealed by the Decentralization Act, 1914 fIV of 1914), S. 2 and 
Schedule, Pt. I. [e] For rulesunder this i^ower, see difierent local Rules and Orders, [f] Substituted by A. O. 
ior “local official Gazette.” 


PROVINCIAL AMENDMENTS. 

Madras 

— In sub-section (1) after the words “the relief of distress” insert the words “or indebtedness.” — MADRAS 
AOT 16 [XVI] OP 1935, S, 2. [29-10-1935.] 

United Provinces 
— In sub-section (1) — 

(a) omit the words “or, in a Province .... the controbiof the Provincial Government.” — TJ. P. ACT 12 [XII] 

OP 1922, S. 2. 

(b) after the words “the relief of distress” insert the words “the payment of existing debt.” 

(e) at the end of sub-s. (1) after the words “agricultural objects” add the words “including the purchase of rights 
in agricultural land.” — U. P. ACT 12 [XII] OP 1934, Ss. 3 and 4. [19-1-1935.] 

5- Every loan made in accordanee with such rules, all interest (if any) chargeable thereon 
Pecovery of loans, and costs (if any) incurred in making or recovering the same, shall, when they 
become due, be recoverable from the person to whom the loan was made, or from any person who 
has become surety for the repayment thereof, as if they were arrears of land -revenue or costs in- 
curred in recovering the same due by the person to whom the loan was made or by his surety. 


1. Section 4. — [1] A comparison of S. 4, Land 
Improvement Loans Act, 1883, with S. 4 of this Act 
shows that if a loan can be granted under the Land 
Improvement Loans Act, it cannot be granted under 
this Act. (Yoi 26) 1939 Mad 711 (713) : ILR (1939) Mad 
1017. 

[2] A loan granted for weeding the land and making 
a stone pavement in part of it comes under the Land 
Improvement Loans Act, 1888, and not under this Act. 
<Vol 26) 1939 Bom 183 (186). 

1. Section 5. — [1] A claim arising out of recovery 
of money due under the Act (1884) is cognizable by the 
Revenue and not the Civil Court. (Vol 8) 1921 All 80 
(80). 

[2] A sale to recover amount due under the Act affects 
only the right, title and interest of the judgment-debtor 
and not the mortgage-interest created in favour of the 
Government by the judgment-debtor. (1902) 29 Cal 637 
<541, 542.) 

[3] Ex-proprietary tenants mortgagingtrees to Govern- 


ment for takavi advances — Relinquishment by tenants 
of their rights to zamindar — Right of Government 
cannot be defeated.* If loan is not paid and trees are 
sold to third person, purchaser’s right cannot be defeated 
by such relinquishment. (1899) 26 Ail 540 (541, 642). 

[4] Sale of house in default of loan does not avoid prior 
incumbrance. (1900) 22 All 321 (322). 

[6] Property of person attached as heir of deceased 
debtor — Person paying amount under protest and getting 
property released has right of suit only to recover amount 
actually paid but has no right to claim damages against 
Government. (Vol 14) 1927 All 672 (676) (SB). 

[6] Warrant issued under S. 6, can be signed by 
Tahsildar or issued under his order, where he has the 
authority of the Collector to do so. (Vol 14) 1927 Oudh 
296 (297) : 28 Cr L J 673. 

[7] The amount due to Government and recoverable 

under S. 6 as applied to Berar is recoverable not as a 
land revenue but as an arrear of land revenue and 
hence is governed by S. 141 (d), Berar Land Reveiiue 
Code. (Vol 29) 1942 Nag 60 (61). 
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AGHIGULTURISTS’ LOANS ACT, 1834 
PROVINCIAL AMENDMENTS. 

' C. P. & BERAR — For section 5 the following sections shall be substituted, namely — 

*‘5. (1) Subject to such rules as may be made under section 4, a loan granted under this Act with any in^ 
Becovery of loans, terest due thereon, shall, in default of payment, be recovered by the Deputy Commissioner 
in all or any of the following modes, namely : — 

^ (a) from the borrower — as if it were an arrear of land revenue due by him ; 

(b) from his surety, if any — as if it "svere an arrear of land revenue due by him ; 

(c) out of any land hypothecated by the borrower as security for the loan — as if it w^ere an arrear of land 
revenue due in respect of that land ; 

(d) out of property comprised in collateral security, if any — according to the procedure for the realization 
of land revenue by the sale of immoveable property other than the land on which that revenue is due. 

(2) It shall be in the discretion of the Deputy Commissioner acting under this section to determine tbe order- 
in which he will resort to the various modes of recovery permitted by it. 

5A. Where land is hypothecated by a borrower as security for a loan under this Act, such loan together 
Loa 7 is to have with interest due thereon and costs of recovery shall except in respect of land revenue and rent, 
priority. have priority over all encumbrances and charges, created on the borrower’s interest in such land 

before the date of the order granting the loan.” — C. P. Berab ACT 6 [VI] OF 1946, S. 2. 

6 . When a loan is made under this Acij to the members of a village community or to any other 
L^ahihty of Joint hor- piersons on such terms that all of them are jointly and severally bouncli 
rowers as among themselves, bo the Government for the payment of the whole amount payable in 
respect thereof, and a statement showing the portion of that amount which as among themselves 
each is bound to contribute is entered upon the order granting the loan and is signed, marked, or 
sealed by each of them or his agent duly authorized in this behalf and by the officer making the 
order, that statement shall be conclusive evidence of the portion of that amount which as among 
themselves each of those persons is bound to contribute. 


THE INDIAN AIRCRAFT ACT, 1934. 


CONTEISITS. 


Sections. 

1. Short title and extent. 

2. Definitions. 

3. Power of Central Government to exemjit 

certain aircraft. 

4. Power of Central Government to make 
rules to implement the Convention of 1919. 

5. Power of Central Government to make 

rules: 

6. Power of Central Government to make 

orders in emergency, 

7. Power of Central Government to make 
rules for investigation of accidents. 

8. Power to detain aircraft. 

8A. Power of Central Government to make 
rules for protecting the public health. 
8B. Emergency powers for protecting the x>ub- 
lic health. 


Sections. 

9. Wreck and salvage. 

10. 'Penalty for act in contravention of rule 
made under this Act. 

11. Penalty for fiying so as to cause danger. 

12. Penalty for abetment of oftences and at- 
tempted offences. 

13. Power of Court to order forfeiture, 

14. Rules to be made after publication. 

15. Use of patented invention on aircraft not 
required in British Indiae^ 

16. Power to apply customs procedure. 

17. Bar of certain suits. 

18. Saving for acts done in good faith under 
the Act. 

19. Saving of application of Act. 

20. [Repealed.] 


STATEMENT OF OBJECTS AND REASONS. 


“Aerial navigation in British India is at present 
governed by the Indian Aircraft Act, 1911, and the rules 
made thereunder. In 1919 an International Convention 
for the regulation of Aerial Navigation was signed by 
the plenipotentiaries of 27 countries, with the object of 
establishing regulations of universal application and of 
encouraging peaceful intercourse with nations by means 
of aerial communioations. To this Convention India 
was a signatory. 

The Convention deals with all questions relating to 
international aerial navigation, and also provides for 
the institution of a permanent International Commis- 


sion for Air Navigation with very wide powers as re- 
gards the formulation of rules for the marking of air- 
craft, the grant of certificates, rules of the air and so* 
forth. This Commission meets from time to time to 
amend the annexes of the Convention, which contain 
the detailed rules to be observed by the aircraft of all 
signatory States and by all aircraft when within the 
borders of those States. 

For some years past the inadequacy of the Indian 
Aircraft Act, 1911, has been increasingly felt, and the 
stage has now been reached where it is no longer possi- 
ble to control air traffic efficiently, or to implement 
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India’s international obligations -without fresh legisla- enable Government to give full eSect to the provisions 
tion. The present Bill, therefore, is designed to enlarge of the International Convention and its annexes, and to 
the rule-making powers of the Governor-General in provide for certain other matters on which legislation has 
Council in order to meet modern developments to become necessary.” — Gazette of India, 1934, Pt. V,p, 82 

ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION. 

-Amended by Acts VII of 1936; XXII of 1938; XXXVU 

ot lydy, V ot iy44. — Bepealed in part by Act I of 1938, 

ACT NO. XXII of 1934'' 

[19th August 1934J 

An A.Gt to mahe better provision for the control of the manufatture^ 
possession, use, operation, sale, import and export of aircraft. 

Whereas it is expedient to make better provision for the control of the manufacture, 
possession, use, operation, sale, import and export of aircraft; It is hereby enacted as follows : — 

[a] For Report of Select Committee, see Gazette of India, 1934, Pt. V, p. 195. 

Short title and extent, 1. (l) This Act may be called the Indian Aircraft Act, 1934. 

(2) It extends to the whole of British India, including British Baluchistan and the 
Bonthal Parganas ®'[and applies also — 

(a) io British subjects and servants of the Crown in any part of India, 

(b) to British subjects who are domiciled in any part of India wherever they may be, 

(c) to, and to persons on, aircraft registered in British India wherever they may be.] 

[a] Inserted by the Indian Aircraft (Amendment) Act, 1939 (37 [XXXVII] of 1939), S. 2. [29-9-1939.] 

Def%nit%ons, 2. In this Act, unless there is anything repugnant in the subject or context, — 

( 1 ) “aircraft'’ means any machine which can derive support in the atmosphere from reactions 
of the air, and includes balloons whether fixed or free, airships, kites, gliders and fiying machines; 

( 2 ) “aerodrome” means any definite or limited ground or water area intended to he used, 
oither wholly or in part, for the landing or departure of aircraft, and includes all buildings, sheds, 
vessels, piers, and other structures thereon or ajppertaining thereto ; 

(3) “import” means bringing into British India; and 

(4) “export” means taking out of British India. 

3. The ^’[Central Government] may, by notification in the ^[Official Gazette], exempt from 
Power of Central Govern- ®[all or any of the provisions of this Act] any aircraft or class of 

ment to exem'gt certain air- aircraft and any person or class of persons, or may direct that such 

provisions shall apply to such aircraft or persons subject to such modi- 
fications as may be specified in the notification. 

[a] Substituted by A. O. for “Governor-General in Council,” [b] Substituted by A. O. for “Gazette of India,” 
[c] The words “all or any of the provisions of this Act” were substituted for the words “the povisions of 
this Act, and of the rules made thereunder, or from any of such provisions” by the Indian Aircraft 
(Amendment) Act, 1939 (37 [XXXVII] of 1939), S. 3, [29-9-1939], 

4. The ^[Central Government] may, by notification in the ^[Official Gazette], make such 
Poioer of Central Govern- rules as appear to °[it] to be necessary for carrying out the Convention 

ment to make rules to mple- relating to the regulation of Aerial Navigation signed at Paris, 
menttheConvent%onofl919, Q^^ober 13, 1919, with Additional Protocol, signed at Paris, May 1, 1920, 
and any amendment w^hich may be made thereto under the provisions of Article 34 thereof. 

[a] Substituted by A. 0. for “Governor-General in Council.” [b] Substituted by A. 0. for “Gazette of India.” 
[c] Substituted by A. 0. for “him”, 

3. (1) The ^[Central Government] may, by notification in the ^[Official Gazette], make 
Power of Central Govern- rules® regulating the manufacture, possession, use, operation, sale, 
vient to make rules. import or export of any aircraft or class of aircraft. 

( 2) Without prejudice to the generality of the foregoing power, such rules may provide for: — 
(a)ViiQ authorities by which any of the power conferred by or under this Act aro to be 
exeroised^^ 
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H((ici) the regulation of air transport services, and the prohibition of the use of aircraft in 
such services e:xcept under the authority of and in accordance with a licence autho- 
rising the establishment of the service, 

(ab) the information to bo furnished by an applicant for, or tlie holder of, a licence autho- 
rising the establishment of an air transport service to such authorities as may be 
specified in the rules,] 

(b) the heensing, inspection and regulation of aerodromes, the conditions under which 

aerodromes may he maintained and the fees which may be charged thereat, and the 
prohibition or regulation of the use of unlicensed aerodromes, 

(c) the inspection and control of the manufacture, repair and maintenance of aircraft and 

of places where aircraft are being manufactured, repaired or kept, 

(d) the registration and marking of aircraft, 

(e) the conditions under which aircraft may be flown, or may carry passengers, mails or 

goods; or may be used for industrial purposes and the certificates, licences or documents 
to be carried by aircraft, 

(f) the inspection of aircraft for the purpose of enforcing the provisions of this Act and 

the rules thereunder, and the facilities to be provided for Such inspection, 

(g) the licensing of persons employed in the operation,-- manufacture, repair or maintenance. 

of aircraft, 

(h ) the air-routes by which and the conditions under which aircraft may enter or leave 
British India, or may fly over British India, and the places at which aircraft shall land, 

(i) the prohibition of flight by aircraft over any specified area, either absolutely or at 

specified times or subject to specified conditions and exceptions, 

(j) the supply, supervision and control of air-routes beacons, aerodrome lights, and lights 

at or in the neighbourhood of aerodromes or on or m the neighbourhood of air-routes, 
«[(" jj ) the installation and maintenance of lights on private property in the neighbourhood of 
aerodromes or on or in the neighbourhood of air-routes, by the owners or occupiers of 
such property, the payment by the Central Government for such installation and main- 
tenance, and the supervision and the control of such installation and maintenance, 
including the right of access to the property for such purposes,] 

(k) the signals to be used for purposes of communication by or to aircraft and the apparatus 

to be employed in signalling, 

(l) the prohibition and regulation of the carriage in aircraft of any specified article or sub- 

stance, 

(m) the measures to he taken and the eciuipment to be carried for the puiixise of ensuring 
the safety of life, 

(n) ihB issue and maintenance of log-books, 

( o) the manner and conditions of the issue or renewal of any licence or certificate under 

the Act or the rules, the examinations and tests to be undergone in connection there- 
with. the form, custody, production, endorsement, cancellation, suspension or surrender 
of such licence or certificate, or of any log-book, 

(f) the fees to be charged in connection with any inspection, examination, tost, certificate 
or licence, made, issued or renewed under this Act, 

( q) the recognition for the purposes of this Act of licences and certificates issued elsewhere 
than in British India relating to aircraft or to the qualifications of persons employed in 
the operation, manufacture, repair or maintenance of aircraft and, 

(r) any matter subsidiary or incidental to the matters referred to in this sub-section 
^[including the taking of steps necessary to secure compliance with or to prevent con- 
travention of, the rules regulating such matters, or where any such rule has been 
contravened, to rectify, or toenable proceedings to be taken in respect of such 
contravention.] 

^ ^i(8) Every rule made under this section shall be laid as soon as may be after it is made before 
:Rules to le ia%d before each of the Chambers of the Central Legislature, while it is in session, 
both Chamber 8. for a total period of one month which may be comprised in one 

session or in two or more Sessions, and if before the* expiry of that period, or where the period for 
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■which the rule is so laid, before one Chamber does not coincide -with that for which it is so laid 
before the other, before the expiry of the later of these periods, both Chambers agree in making 
any in the rule or both Chambers agree that the rule should not be made, the rule 

plia,n thereafter have effect only in such modified form or be of no effect, as the case may be.] 

[a] Substituted by A. 0. for “ Governor-General in Council [b] Substituted by A. 0. for " Gazette of 
India”, [e] Sea tlie Indian Aircraft Buies, 1937, published in the Gazette of India, 1937, Part I, pages 633 
to 719. [d] Clauses {aa) and {ab) were inserted by the Indian Aircraft (Amendment) Act, 1944 (5 [V] of 

1944), S. 2 [7-3-1944]. [e] Clause [jj) was inserted by the Indian Aircraft (Amendment) Act, 1939 (37 

[XXXVII] of 1939), S. 4 [29-9-1939]. [f] These words were added by the Defence of India Act, 1939 (3fi 
[XXXV of 1939), S. 6. This amendment shall have effect only during the continuance of the said Act. [g] 
Sub-section (3) was added by the Indian Aircraft (Amendment) Act, 1944 (5 [V] of 1944), S. 3 [7-3-1944.J 

PoM-’cr of Central Govon- 6- (^J the ^[Central Goveriiiiient] is of opinion that in the 

ment to male orders in evier^ interests of the public safety or tranquillity the issue of all or any of 
gency, the following orders is expedient, ^[it] may, by notification in the 

*^£Ofiioial Gazette] — 

(a) cancel or suspend, either absolutely or subject to such conditions as ^[it] may think fib 
to specify in the order, all or any licences or certificates issued under this Act, 

(h) prohibit, either absolutely or subject to such conditions as ^[it] may think fit to specify 
in the order, or regulate in such manner as may be contained in the order, the flight 
of all or any aircraft or class of aircraft over the whole or any portion of British India, 

(c) prohibit, either absolutely or conditionally, or regulate the erection, maintenance or use 

of any aerodrome, aircraft factory, flying-school or club, or place where aircraft are 
manufactured, repaired or kept, or any class or description thereof, and 

(d) direct that any aircraft or class of aircraft or any aerodrome, aircraft factory, flying 

school or club, or place where aircraft are manufactured, repaired or kept, together* 
with any machinery, plant, material or things used for the operation, manufacture, 
repair or maintenance of aircraft shall be delivered, either forthwith or within Hr* 
specified time, to such authority and in such manner as^Lit] may specify in the order, 
to be at the disposal of His Majesty for the public service. 

(2y knY person who suffers direct injury or loss by reason of any order made under, 
clause (c) ot clause (d) oi sub-section (1) shall be paid such compensation as may be determined by 
such authority as the ‘‘'[Central Government] may appoint m this behalf. 

(8) The ^[Central Government] may authorise such steps to be^ taken to secure compliance 
with any order made under sub-section (1) as appear to ^[it] to be necessary. 

(4) Whoever knowingly disobeys, or fails to comply with, oi* does any act in contravention' 
of, an order made under sub-section (1) shall be punishable with imprisonment for a term Avhich* 
may extend to three years, or with fine, or with both, and the Court by which he is convicted 
may direct that the aircraft or thing (if any) in respect of wdiich the offence has been committed, 
or any part of such thing, shall be forfeited to His Majesty. 

[a] Substituted by A. 0. for “ Governor-General in Council.” [b] SubstUtUed by A. 0. for “ he. [c] Substi- 
tuted by A. 0. for “ Gazette of India.” 

Power of Ceyitral Govern- 7. (l) The ^[Cent]*al Government] may, by notification in the- 

mentto make rules for iiu ^[Official Gazette], make rules® providing for the investigation of any 
vestigation of acci ents, accident arising out of or in the course of ‘^[the navigation — 

(a) in or over British India of any aircraft, or 

(h) anywhere of aircraft registered in British India.] 

(^) Without prejudice to the generality of the foregoing power, such rules may — 

(a) require notice to be given of any accident in such manner and by such person as may 

be prescribed, 

( b) apply for the purposes of such investigation, either with or without modification, the pro- 

visions of any law for the time being in force relating to the investigation of accidents,. 

(c) prohibit pending investigation access to or interference with aircraft to which an* 

accident has occurred, and authorise any person so far as may he necessary for the 
purposes of an investigation to have access to, examine, remove, take measures for the^ 
preservation of or; otherwise deal with any such aircraft, and 



"^2 


THE INDIAN AIEOBAFT ACT, 1934 


[SS. 7-8B] 


(d) authorise or require the cancellation, suspension, endorsement or surrender of any 
licence or certificate granted or recognised under this Act when it appears on an 
investigation that the licence ought to be so dealt with, and provide for the production 
of any such licence for such purpose. 

[a] Subshtuted by A. 0. for “Governor General in Conncil.” [b] Substituted by A. 0. for “Gazette of India.** 
[e] See Pt. X of the Indian Aircraft Buies, 1937, published in the Gazette of India, 1937, Pt. I, pp. 661 
[d] to 665. Substituted for “air-navigation in or over British India”, by the Indian Aircraft (Amendment) 
Act, 1939(37 [XXXVII] of 1939) S. 6 [29-9-1939.] 

8. (l) Any authority authorised in this behalf by the ^[Central Government] may detain 
Poiver to detain an craft, any aircraft, if in the opinion of such authority — 

(a) having regard to the nature of an intended flight, the flight of such aircraft would 
involve danger to persons in the aircraft or to any other persons or property, or 
(h) such detention is necessary to secure compliance with any of the provisions of this Act 
or the rules applicable to such aircraft ; or such detention is necessary to prevent a 
contravention of any rule made under, ^[clauses (d), (e), (h), (i), Ck) or (1) of sub- 
section (^) ot section 5 or the commission of an offence punishable under section 11.] 
(J2) The ^[Central Government] may, by notification in the ^[Official Gazette], make rules** 
regulating all matters incidental or subsidiary to the exercise of this power. 

[a] Suhshtuted by A. O. for “Governor-General in Council.” [b] Substituted for the original words by the 
Defence of India Act, 1939 (35 [XXXV] of 1939), S. 6. This amendment shall have effect only during the 
continuance o£ the said Act. [c] Substituted by A. 0. for “Gazette of India.” [d] See, for instance, 
Buie 18 of Indian Aircraft Buies, 1937, (Gazette of India, 1937 PI I. p. 640.) 

The *^[Central Government] may, by notification in the ® [Official Gazette], make 
Power of Central Govern- rules for the prevention of danger arising to the public health by the 
ment to make rides for pro- introduction or spread of ai^y infectious or contagious disease from 
iecting the public heatUi. aircraft arriving at or being at any aerodrome and for the prevention 
‘Of the conveyance of infection or contagion by means of any aircraft leaving an aerodrome and in 
particular and without prejudice to the generality of this provision may make, with respect to 
'aircraft and aerodromes or any specified aerodrome, rules providing for any of the matters for 
which rtiles under sub-clauses (i) to (vui) of clause (p) of sub-section (I J oi Section (6) of the 
Indian Ports Act, 1908, may be made with respect to vessels and ports.] 

[a] Inserted by the Indian Aircraft (Amendment) Act, 1936 (7 [VII] of 1936), S. 2. [b] Substituted by A. O. 

for “Governor-General in Connoil.” [e] Substituted by A. 0. for “Gazette of India.” 

®’[8B (l) If the Central Government is satisfied that India or any part thereof is visited 
Emergency powers fd^ by or threatened with an outbreak of any dangerous epidemic disease, 
ifproteciing the public health, and that the ordinary provisions of the law for the time being in force 
are insufficient for the prevention of danger arising to the public health through the introduc- 
tion or spread of the disease by the agency of aircraft, the Central Government may taka 
'^uch measures as it deems necessary to prevent such danger. 

(2) In any such ease the Central Government may, without prejudice to the powers 
conferred by section 8A, by notification in the Ofllcial Gazette, make such temporary rules with 
respect to aircraft and persons travelling or things carried therein and aerodromes as it deems 
riecessary in the circumstances. 

(8) Notwithstanding anything contained in section 14, the power to make rules under 
-sub-section (2) shall not be subject to the condition of the rules being made after previous publica- 
tion, but such rules shall not remain in force for more than three months from the date of notifi- 
ication : 

Provided that the Central Government may by special order continue them in force 
for a further period or periods of not more than three months in all.”] 

[a] Section 8B was inserted by the Indian Aircraft (Amendment) Act, 1938 (22 [XXII] of 1938), S. 2, 
[24-9-1938.] 

* 1. Section SB. — [1] The Governor-General in Council had till the passing of the Government of India Act, 

1936 power to prescribe temporary emergency regulations under S. 2 of the Epidemic Diseases Act (3 [III] of 1897). 
After 1st April 1935, this power was removed and located in the Provincial Government, for the Province. This 
Act gives the Central Government the power of emergent regulation to protect India^against the introduction, of 
dangerous disease. Under this Act, the power to make rules or regulations is not subject to the condition of 
garevious puhlioatinn for three^months which is required under S. 14 of the Indian Aircraft Act, but the rules so 
framed shall not remain in force for more than three months from the date of notification. 
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9 . ('ij The provisions of Part VII of the Indian Merchant Shipping Act, 1923, relating 
Wreck and salvage, to Wreck and Salvage shall apply to aircraft on or over the sea or 

iiidal waters as they apply to ships, and the owner of an aircraft shall be entitled to a reasonable 
reward for salvage services rendered by the aircraft in like manner as the owner of a ship, 

' (2) The ®’[Oentral Government] may, by notification in the ^[Official Ga 2 sette], make such 

modifications of the said provisions in their application to aircraft as apjpear necessary or exx^edient. 

[a] Substituted by A. O. for * 'Governor-General in Council.’* [b] S^ibshtuted by A. O. for “Gazette of India”. 

10. In making any rule under section 5, section 7, ^[section 8, section 8A or section 8B3 

Penalty for act in con- ^[Central Government] may direct that a breach of it shall be 

iraventimi of rule made punishable with inix-irisonmeiit for any term not exceeding three months, 

under this Act, qj* With fine of any amount not exceeding one thousand rupees, 

or with both. 

[a]^ The words and figures “Section 8 or Section 8A’* were substituted for the original words and figure “or Sec- 
tion 8” by the Indian Aircraft (Amendment) Act, 1936 (7 [VII] of 1936), S. 3. And the words and figures 
“Section 8A or Section 8B” were substituted for “or Section 8 A” by the Indian Aircraft (Amendment) Act, 
1938 (22 [XXII] of 1938) S.3. [24-9-1938.] [b] Substituted by A. 0. for “Governor-General in Council”. 

11 . Whoever wilfully flies any aircraft in such a manner as to cause danger to any 

Penalty for flying so as person or to any x^roperty on land or water or in the air ^[or in 

to cause danger, STi^ch a manner as to interfere with any of His Majesty’s forces, ships 

or aircraft] shall be punishable with mixnisonment for a term which may extend to six 
months, or with fine which may extend to one thousand rupees, or with both. 

[a] Inserted by the Defence of India Act, 1939 (35 [XXXV] of 1939), S. 6. This amendment shall have 
effect only during the continuance of the said Act. 

12. Whoever abets the commission of any offence under this Act or the rules, or attemx^ts 
Penalty for abetment of commit such offence, and in such attemx)t does any act towards 

.offences and attempted the commission of the offence, shall be liable to tlie xnmishment x'^i-‘o- 
of fences, vided for the offence. 

13. Where any person is convicted of an oft'ence x^^^Dishable under any rule made 
Poiver of Court to order under ^[clauses (c), (d), (e), (h), (i), (j), (h) or (1) of sub-section (2) 

Jor feature, of gection 5 or punishable under section 11] , the Court by which he is 

convicted may direct that the aircraft or article or substance, as the case may be, in respect of 
w^hieh the offence has been committed, shall be forfeited to His Majesty. 

[a] Substituted by the Defence of India Act, 1939 (35 [XXXV] of 1939), S. 6. This amendment shall have 
effect only during the continuance of the said Act. 

14. [Buies to be made after publication.] Omitted by the Defence of India Act, 1989 
{85 [XXXV] of 1989), S, 6, 

JSfote: — The amendment made by the Defence of India Act, 1939, shall have effect only during the con* 
tinuance of that Act. 

15. The provisions of section 42 of the Indian Patents and Designs Act, 1911, shall apply to 
Use of patented invention ^le use of an invention on any aircraft not registered in British India 

on aircraft not required in in like manner as they ai^ply to the use of an invention in a foreign 
British India, Vessel. 

16. The ^’[Central Government] may, by notification in the ^[Official Gazette], declare 
Power to apply customs that any or all of the provisions of the Sea Custopas Act, 1878, shall with 

^procedure, s^^eh modifications and adaptations as may be specified in the notifica- 

.tion, apply to the import and export of goods by air. 

[a] Substituted by A, O. for “Governor-General in Council.” [b] Substituted by A. 0. for “Gazette of India.” 

17. No suit shall be brought in any Civil Court - in respect of trespass or in respect of 
Bar of certain suits, nuisance by reason only of the flight of aircraft over any property at 

-a height above the ground which having regard to wind, weather and all the circumstances of 
the case is reasonable, or by reason only of the ordinary incidents of such flight. 

18. No suit, prosecution or other legal proceeding shall lie against any person for 
Saving for acts dom in anything in good faith done or intended to be done under this Act. 

good faith under ilie Act. 

19. (l) Nothing in this Act or in any order or rule made there under shall apply to ok 
Saving of application of in respect of any aircraft belonging to or exclusively employed in His 

Majesty’s naval, military or air iorces, or to any person in such Jorceh 
^-employed,in connection with such aircraft, , ^ 


IM. 3. 
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(i^) Nothing in this Act or in any order or rule made thereunder shall apidy to or in respect 
of any lighthouse to which the Indian Lighthouse Act, 1927, applies or prejudice or aiEfect any right 
or power exercisable by any authority under that Act. 

20. [Repeals.] Repealed by the Bepealing Actj 1938 (I of 193S), S. 2 aiul Schedule^ 
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THE SGHEDULE,^[EepeaIedJ 


STATEMENT OF OBJECTS AND REASONS. 


“The first batch of Indian Air Force Officers from 
Cranwell will be arriving in India early in the summer 
of 1932 and after a period of one year’s attachment to 
a unit of the Royal Air Force will be posted to the new 
Indian Air Unit. Meanwhile the other Indian Ranks 
are being recruited and will have received their initial 
training hy the time that the officers have completed 
their period of attachment. On that point, i.c., the sum- 
mer of 1933, the Indian Air Force will come into com- 
plete existence. 

2. It is necessary to provide by an Act of the Indian 
Legislature for the discipline of the Officers and men of 
the new force since the British Air Force Act does not 
apply, as it stands, to the Indian personnel nor is 
restricted in its operation to British India. 

3. Legislation can be undertaken in one of two 
ways : — 

(a) by a Bill to apply the British Air Force Act with 
suitable modifications. 

(b) by a self-contained Bill hearing the same general 
relation to the British Air Force Act as the Indian 
Army Act hears to the British Army Act. 

4. As regards alternative (a) S. 177 of the British Air 
Force Act gives power to the Legislature in India, or to 
any of the dominions or colonies to extend or apply all 
or any of the provisions of the British Act to the 
officers, non-commissioned officers and men of locally 
raised Air Force sub 3 ect to such adaptations, mddifica- 
tions and exceptions as may he specified. 

The course thus indicated has been carefully con- 
sidered by the Government of India, who do not, how- 
ever, propose to adopt it, partly on account of the 
unsuitability of the British Act to an Indian Force and 
still more on account of very complicated nature of the 
adaptations, modifications and exceptions that would be 
necessary. The British Air Force Act which is an adap- 
tation of the British Army Act has a very long history 
behind it and has been so heavily amended from time 
to time that its arrangement has unavoidably become 
confused and some of its provisions not easy to trace. 
These draw-backs, unavoidable in England, can be 
avoided in India and it is undesirable to burden an 
Indian personnel with difficulties which trouble even 
the British Officer. Therefore, large portions of the Act 
have no application to India as, for instance, para, 3, 
several of the sections in para. 4 under the heading 
Summary and other legal proceedings” and several of 
the section^ in para 5. But in spite of this the Bill re- 
quired to adopt the Air Force Act shall be very lengthy 
■and comparatively few of the sections would accept 
amendment; some would be slightly amended and others 
.extensively amended. 


The second schedule to the Air Force (Constitution) 
Act, 1917, which modified the Army Act into the Air 
Force Act is long and complicated though some of its 
provisions are merely formal. The schedule necessary 
to adapt the Air Force to Indian conditions would be 
just as long and full of points both of vagueness and 
intricate drafting. The recommended Act which would 
be the result of a Bill on these 'lines, would necessarily 
differ very widely from the Air Force Act, and the 
desired object, namely, to retain the similarity between 
the Indian and the British Acts would not in point of 
fact be achieved. 

5. The Government of India accordingly recommend 
the adoption of course (b) abo\'e, and are accordingly 
moving to introduce a self-contained Air Force Bill 
which in its general form, follows the Indian Army Act 
of 1911, — the Indian Army Act as executed in its pre- 
sent shape for 20 years covering a period of highly 
intensive use. It has been amended several times, sud- 
denly, but not heavily and it is still the same measure, 
in arrangements and in substance. It is drafted in fairly 
simple English easily comprehended by the Indian 
officers, and it has been reprinted in translations 
known to the rank and file. The personnel of the 
Indian Air Force will very generally be trained from 
the classes which now furnish records to the Indian 
Army, among whom some knowledge of the Indian 
Act is current. The Indian Act was drafted with regard 
to the Indian Criminal Law and section 6 (22) deliberately 
imposes the terminology of the I. B. 0. There can be no 
doubt that an Act on the lines of the Indian Army Act 
will be much better understood by the Indian personnel 
than the Act on the English Jines; and it is probable 
that even the attached British personnel will find less 
difficulty in following the simple Act on the Indian 
lines than a heavily amended and complicated Air 
Force Act. 

6. The accompanying Bill, therefore, is a self-contained 
measure which the honourable members will be able to 
study without continual reference to other Acts. The 
material got is drawn both from the Indian Army Act 
and from the British Air Force Act. The frame work,^ 
mode of drafting and substance of the Indian Army 
Act, have been adopted as far as possible; but where 
that Act departs widely from the standards of the Air 
Force Act, the provisions of the latter have been adopt- 
ed. The provisions in which there is a widest departure 
from the Indian Army Act are contained in Chapters B 
and 4 on Air Force business and punishments. These 
chapters have been drafted so as to secure that members 
of the Indian Air Force will be punishable for any 
offence with no greater severity than members of the 
Royal Air Force.” 

— Gazette of India, 1932, Part Y, page 38. 
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ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 


—Amended by Acts XXXV of 1934 ; XIV of 1943 ; 

XXI of 1943 ; VI of 1945 and VHI of 1945. 

Amended by Ordinances lVIII of 1942; XLII of 1942. 


— Adapted by A. 0. 

— Eepealed in part by Act I of 1938. 
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2. Civil. Peocbdubb Code, 1908, S. 60. 

3. Ceiminal Law Amendment Act, 20 [XX] 

of 1938. 

4. Cbiminad Peooedubb Code, 1898, Ss. 526A, 

549. 

5. EDEOPEAN DBSEETBES ACT, 11 [XI] of 1856. 


6. Govbenmbnt of India. Act, 1935, 
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239. 

7. MUNICIPAL Taxation Act, ll [XI] of I88i. 

8. PENAL Code, i860, CH. VII (SS. 131 to 140.) 

9. SoLDiBEs (Litigation) act, 4 [IV] of 1925* 

10. SUCCESSION Act, 1925, Ss. 65, 66. 


ACT NO. XIV OF 1932^ 

[8tli April, 1932.] 

An Act to provide for the administration and discipline of the Indian Air Force. 
Whbbeas it is intented to establish an Indian Air Force ; 

And whereas it is expedient to provide for the administration and discipline of that 
Force and for purposes connected therewith ; 

It is hereby enacted as follows : — 

[a] For Report of Select Committee, see Gazette of India. 1932, Pt. V, p. 103. 


CHAPTER I. 


Preliminary. 


Short title andcommence^ 
ment. 


i. (1) This Act may be called the Indian Air Force Act, 1932. 


(2) It shall come into force on such date^ as the ^[Central Government] may, by 
notification in the ®[OjB5cial Gazette], appoint, 

[a] 8th October 1932 ; see Gazette of India. 1 932 Pt. I, p. 1149. [b] Suhstituled by A. 0. for “Governor- 
General in Council.” [c] Substituted by A. 0. for “Gazette of India.” 


Persons subject .to this 2. ("IjThe following persons shall be subject to this Act, 

Act. namely — 

(a) officers and warrant officers of the Indian Air force, 

(b) persons enrolled under this Act, 

(c) persons not otherwise subject to military naval] or air force law, who, on active 
service, in camp, on the march, or at any frontier ixist specified by the ^[Central GovernmentJ hy 
notification in this behalf, are employed by, or are in the service of, or are followers of, or 
accompany any portion of, the Indian Air Force. 


(2) Every person who has become subject to this Act under sub-section (1), clause (a) or 
(b), shall remain so subject until duly discharged or dismissed. 

[a] Inserted by the Amending Act, 1934 (35 [XXXV] of 1934), B. 2 and Schedule, [b] Suhstituled by 
A. O. for “Governor-General m Council.” 


3 . (l). The [Central Government] may, by notification, direct that any persons or class 
Special provision as to of persons subject to this Act under section 2, sub-section (1), clause (o), 

rank in certain cases. shall be SO subject as officers, warrant officers or non-commissioned 

officers, and may authorise any officer to give a like direction with respect to any such person and 
to cancel such direction. 

(2) All persons subject to this Act other than officers, warrant officers and non- 
commissioned officers shall, if they are not persons in respect of whom a notification or direction 
under sub-section J is in force, he deemed to he of a rank inferior to that of a non-commissioned 
officer. 

[a] Substituted by A. 0. for “Govemor-GeneraL in Council.” 

4. Every person subject to this Act under section 2, sub-section fij, clause ’(c), shall, 
Commanding officer of for the purposes of this Act, be deemed to be under the commanding 

certain persons. officer of the corps, unit or detachment (if any) to which he is attached, 
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and if he is not attached to any corps, 'unit or detachment, under the command of any officer -who 
may for the time being be named as his commanding officer by the officer commanding the force 
Tvith which such person may for the time being be serving, or of any other prescribed officer, or, 
if no snch officer is named or prescribed, under the command of the said officer commanding 
the force : 


Provided that an officer commanding a force shall not place a person under the command 
of an officer of official rank inferior to that of such person if there is present at the place where 
such person is any officer of higher rank under whose command he can be placed. 

(1) Whenever persons subject to this Act are serving whether within or without India 
Officers to eccercise under an officer not subject to this Act, the ^[Central Government] may 
poirers in certain cases. prescribe the officer by whom the powers which, undei’ this Act, may be 
exercised by officers commanding units, shall, as regards such persons, be exercised, 

(2) The ^[Central Government] may confer such ix)wers either absolutely or subject to such 
restrictions, reservations, exceptions and conditions as ^[it] may think fit. 

[a] Substituted Ly A. 0, for “Governor-General in Council.” [b] Substituted by A. 0. for “lie,” 


Definitions unless there is something repugnant in the subject 

or context, — 

( 1) “officer of the Indian Air Force” moans a person commissioned, gazetted or in pay as 
an officer of the Indian Air Force ; 

( 2) “warrant officer” means a person appointed, gazetted or in pay as a warrant officer in 
the Indian Air Force ; 

(8) “non-commissioned officer” means a person attested under this Act holding a non- 
commissioned rank in the Indian Air Force, and includes an acting non-commissioned officer ; 

(i) “officer” means an officer of any of His Majesty's naval, military or air forces, but 
does not include a warrant officer or non-commissioned officer ; 

(5) “airman” means any person subject to this Act other than an officer ; 

(6) “commanding officer,” used in relation to a person subject to this Act, means the 
officer for the time being in command of the unit or detachment to which such person belongs or 
is attached ; 

(7) “superior officer,” when. used in relation to a person subject to this Act, includes a 
warrant officer and a non-commissioned officer ; and, as regards persons placed under his orders, 
an officer, a warrant officer or non-commissioned officer of any of His Majesty’s naval, military or 
air forces ; 


(S) “corps” means any body of the Indian Air Force which is prescribed as a eori^ for the 
purposes of all or any of the provisions of this Act ; 

(9) “unit” means any body of the Indian Air Force which is prescribed as a unit for the 
purposes of all or any of the provisions of this Act ; 

(10) “enemy” includes all armed mutineers, armed rebels, armed rioters, pirates and any 
person in arms against whom it is the duty of a person subject to naval, military or air force law 
to act ; 

(11) “active service,” as applied to a i)erson subject to this Act, means the time during 
which such person is attached to, or forms part of, a force which is engaged in operations against 
an enemy, or is engaged in warlike operations in, or is on the line of march to, a country or place 
wholly or partly occupied by an enemy, or is in military occupation of any foreign country, and 
includes, in respect of a person subject to this Act attached to or forming part of a force which 
is about to be or has recently been on such active service, such ’^time as the [Central Government] 
may, by notification in the ^[Official Gazette], declare to be active service in respect’ of such force; 

[a] Substituted by A. 0. for “Governor-General in Council.” [b] Substituted by A. O. for “Gazette of India.** 

(12) “air force custody” means the arrest or confinement of a person according to the 
usages of His Majesty’s military and air forces, and includes military custody ; 

(IS) ‘ ‘air force reward” includes any gratuity or annuity for long service or good conduct? 
any good conduct pay, goo d service pay or pension, and any other air force pecuniary reward ; 

1* SECTION 6 (11). the Air Force Act, see the Active Service Ordinance, 

[1] For the provision as to certain persons to' be 1941, ( No. 10 [X] of 1941) Ss. 2 and Z 
deemed to be on active service for the purposes of [6-12-1941.] 
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(14) “Court-martial” means a court-martial held under this Act; 

(15) “criminal court” means a court of ordinary criminal justice in British India, os 
^tablished elsewhere by the authority of the ^'[Central Government or the Crown Eepresentative] ; 


[a] Substituted by A. 0. foi “Governor-General in Council.” 

(16) “offence” means any act or omission made punishable by any law for the time 
Tbeing in force; 

(17) “air force offence” means any act or omission made punishable by tliis Act; 

(18) “civil offence” means an offence which, if committed in British India, would be 
triable by a criminal court ; 

3 ,^^ *]. 

(20) “notification” means a notification published in the ^[Official Gazette] ; 

ta] Clause 19 was repealed by the Amending Act, 1934 (35 [XXXV] of 1934), S. 2 and Schedule, [b] Sub- 
stttuted by A. O. for “Gazette of India.” 

(21) “prescribed” means prescribed by rules made under this Act ; and 

( 22) all words and expressions used herein and defined in the Indian Penal Code, 1860, and 
oiot hereinltefore defined, shall be deemed to have the meanings respectively attributed to them by 
•Jhat Code. 

CHAPTER IL 


Enrolment, Attestation, Dismissal, Discharge and Reduction. 

?• Upon the appearance before the prescribed enrolling officer of any person desirous of being 
Frocedure before enrol- enrolled, the enrolling officer shall read and explain to him, or cause to 
%ng officer, be read and explained to him in his presence, the conditions of the 

=25ervic€ for which he is to be enrolled; and shall put to him the questions set forth in the prescribed 
form of enrolment, and shall, after having cautioned him that if he makes a false answer to any 
-such question he will be liable to punishment under this Act, record or cause to be recorded his 
.“answer to each such question. 

8 . If, after complying witla the provisions of section 7, the enrolling officer is satisfied that 

Enrolment, the person desirous of being enrolled fully understands the questions 

^ut to him and consents to the conditions of service, and if he perceives no impediment, he shall 
sign and shall cause the person to sign the enrolment paper, and the person shall be then deemed 
be enrolled. 

9 . The enrolling officer shall not cause any person to sign the enrolment paper unless he 
Conditions for enrolment, is satisfied that such a person is a subject of His Majesty or of a 

S^rince or Chief in India, and: — 

( a) is of unmixed Indian descent, or 

(b) if he is of mixed Indian and nonJndian descent, is domiciled in India, or 

( c) if he is of unmixed non-Indian Asiatic descent, is domiciled in India and his father and 
'grandfather were domiciled in India. 

^[10. Every person who has for the space of three months been in the receipt of air force 
Validity of enrolment, pay and been borne on the rolls of any unit shall be deemed to have 
sheen duly enrolled and shall not be entitled to claim his discharge on the ground of any irregu- 
larity or illegality in his enrolment or on any other ground whatsoever; ^[and if any person, in 
receipt of air force pay and borne on the rolls as aforesaid, claims his discharge before the expiry of 
three months from his enrolment no such irregularity or illegality or other ground shall, until he 
IS discharged] in pursuance of his claim, affect his position as a person enrolled under this Act or 
invalidate any proceedings, act or thing taken or done prior to his discharge. ] 

[a] Section 10 was substihited for the original by the Army and Air Force (Enrolment) Ordinance, 1942 (58 
[LVIII] of 1942), S. 3. [26-10-1942]. [b] These words were Wed by the Repealing and Amending 

Act, 1945 (6 [VI] of 1945), S. 3 and Soh. II. [16-4-1945]. 

Fersons to be attested, 41. The following persons shall he attested, namely — 

(a) all persons enrolled as combatants, 

(h) all other enrolled persons prescribed by the ^'[Central Government]. 

[a] Substituted by A. O. for “Governor-General in Council.” 

12 . (l) When a person who is to be attested is reported fit for duty or has completed the 
Mode of attestation, prescribed period of probation, an oath or affirmation shall be adminis* 
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tered to him in the prescribed form by his commanding officer in front of his unit or such portion 
thereof as may be present, or by any other prescribed person. 

(2) The form of oath or affirmation prescribed under this section shall contain a promise 
that the person to be attested will be faithful to His Majesty, his heirs and successors, and that 
he will serve in the Indian Air Force and go wherever he is ordered by air, land or sea, and that 
he will obey all commands of any officer set over him, even to the peril of his life. 

(S) The fact of an enrolled person having taken the oath or affirmation directed by this 
section to be taken shall be entered on his enrolment paper, and authenticated by his signature and 
by the signature of the officer administering the oath or affirmation. 

Dismissal hy Central Gov- 13 . The ^[Central Government] may at any time dismiss from the? 

eminent. service any person subject to this Act. 

[a] Substituted by A. 0. for “Governor-General in Council.’* 

Dismissal by the Air Officer Commanding His Majesty’s Air Forces in 

Officer Co7mnandincj or India, or any prescribed officer, may at any time dismiss from the service 
Zor escribed officer, any person subject to this Act other than an officer. 

15 . The prescribed authority may, in conformity with any rules prescribed in this behalf,, 

Discharye, discharge from the service any person subject to this Act. 

Certificate to imson dis- 16 . Any enrolled person who is dismissed or discharged from the 
missed or discharged. service shall be furnished by his commanding officer with a certificate 

setting forth — 

(a) the authority dismissing or discharging him, 

(b) the cause of his dismissal or discharge, and 

(c) the full period of his service in the Indian Air Force. 

17 . (1 ) Any enrolled person who is entitled under the conditions of his enrolment to be 

Discharge and dismissal discharged, or whose discharge is ordered by competent authority, and 

out of India. ^rho, when he is so entitled or ordered to be discharged, is serving out 

of India, and requests to be sent to India, shall, before being discharged, be sent to India with* 
all convenient speed. 

(2) Any person subject to this Act who is dismissed from the service and who, when he is 
so dismissed, is serving out of India, shall be sent to India with all convenient speed : 

Provided that, where any such person is sentenced to dismissal combined with any other 
punishment, such other imnishment, or, in the case of a sentence of imprisonment, a portion of 
such other punishment, may be inflicted before he is sent to India. 

18 . (l) The Air Officer Commanding His Majesty’s Air Forces in India, or any iirescribecl 

Eeduction. officer, may at any time reduce any warrant officer or any non- 

commissioned officer to a lower grade or to a lower rank or to the ranks, or any airman other 
than a warrant officer or non-commissioned officer to a lower class in the ranks. 

(2) The commanding officer of an acting non-commissioned officer may order him to revert- 
to his i^ermanent grade as a non-commissioned officer or, if he has no permanent grade above 
the ranks, to the ranks. 


CHAPTER III. 

Punishments and Penal Deductions. 

19 . Punishments may be inflicted in respect of offences committed by persons subject to 
Punishments convicted by court-martial, according to the scale following,, 

that is to say — 

(a) death; 

(h) imprisonment, which shall be of two degrees, namely — 

(i) long imprisonment, which shall he rigorous and for a term not less than three years and 
not exceeding fourteen years, and 

(ii) short imprisonment, ’which may be rigorous or simple, for a term not exceeding two 
years, 

(g) in the case of airmen, detention for a term not exceeding two years ; 

(d) dismissal from the service ; 
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(e) iiQ. the case of officers and waurant officers, suspension from rank, pay and allo^\’ances 

for a period not exceeding two months ; 

(f) reduction, in the case of a warrant officer, or a non-commissioned officer, to a lower 
grade, or to a lower rank or to the ranks ; 

(g) in the case of officers, warrant officers, and non-commissioned officers, forfeiture of 
seniority of rank ; 

(h) in the case of officers, warrant officers, and non-commissioned officers, reprimand or 
severe reprimand ; 

(i) forfeitures and stoppages as follows, namely — 

(1) forfeiture of service for the purpose of promotion, increased pay, i)ension or any other 

prescribed purpose ; 

(ii) forfeiture of any military ® [, naval ] or airforce decoration or military [, naval] or 

air force rewaid ; 

(iii) forfeiture, in the case of a person sentenced to dismissal from the service, of all 
arrears of pay and allowances due to him at the time of such dismissal ; 

(iv) stoppages of pay and allowances until any proved loss or damage occasioned by the 
offence of which he is convicted is made good ; 

(v) on active service, forfeiture of pay and allowances for a period not exceeding three 

months. 

[a] Inse) ted by the Amending Act, 1934, (35 [XXXV] of 1934) S. 2 and Schedule, 

20. Where in respect of any offence under this Act there is specified particular puiiishinent, 
Potver to aioard lotver there may be awarded in respect of that offence instead of such particular 

punishments, IDunishment (but subject to the other jirovisions of this Act as to punish- 

ments and regard being had to the nature and degree of the offence) any one punishment lower 
in the above scale than the particular punishment. 

21. (1) "Where any i^erson, subject to this Act and under the rank of warrant officer, on 
Field punishment, active service is guilty of any offence, it shall be lawful for a court-martial 

to award for that offence any such punishment as may be prescribed as a field punishment. 
Field punishment shall be of the character of i^ersonal restraint or of hard labour but shall not be 
of a nature to cause injury to life or limb. 

(2) Field punishment shall, for the purpose of commutation, be deemed to stand in the scale 
of punishments next below dismissal. 

G(^ination of 22. A sentence of a court-martial may award, in addition to or without any 
pumshments. ojie other punishment, any one or more of the punishments si^ecified in 

clauses (d), (f), (h) and (i) oi section 19. 

Beductmnof non-commis- 23« A warrant officer or non-coimnissioned officer sentenced by 
simed officers and ivarrant colU’t-martial to imprisonment, detention, field punishment or dismissal 
officers oran s. from the service, shaE be deemed to be reduced to the ranks. 

24- When any enrolled person on active service has been sentenced by court-martial to- 
Eetention in tJie ranks of dismissal or to imprisonment, whether combined with dismissal or 
person convicted on active not, the prescribed officer may direct that such person may be retained 
service. serve in the ranks, and where such person has been sentenced to> 

imprisonment, such service shall be reckoned as part of his term of imprisonment. 

2S. (1) The ® [Central Government] may prescribe the minor punishments to which 
Minor punishments, persons subject to this Act shall be liable without the intervention of a 
court-martial, and the officer or officers by whom, and the extent to which, such minor punishments . 
may be awarded. 

(2) Detention and, in the ease of persons subject to this Act on active service, any 
prescribed field punishment may be specified as minor punishments: 

Provided that — 

(a) the term of such detention or field punishment shall not exceed twenty-eight days, and' 

(b) detention or field punishment shall not be awarded to any person of or above the rnnk 

of non-commissioned officer, or who, when he committed the offence in respect of 
which it is awarded, was of or above such rank. 
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(3) The provisions of sections 77, 78 and 79 shall apply to the proceedings of officers 
empowered to award minor punishments under this section as if such officers were coirrts-martial. 
[a] Substituted by A, 0. for “Governor-General in Council.** 

Deductions fro^n 26. (l ) Tli^ following penal deductions may be made from the pay and 
pay and alloioances, allow^ances of an officer of the Indian Air Force, that is to say — 

(a) all pay and allowances due to an officer who absents himself without leave or overstays 
the period for which leave of absence has been granted to him, unless a satisfactory explanation 
has been given to his commanding officer and has been approved by the ^'[Central Government] ; 

(h) any sum required to make good such compensation for any expenses, loss, damage or 
destruction occasioned by the commission of any offence as may be determined by the court- 
martial by wdrom he is convicted of such offence ^[or by an officer exercising authority under 
section 26] ; 

(c) any sum i^equired to make good the pay of any officer or airman which he has unlawfully 
•retained or unlawfully refused to pay ; 

(cl) any sum required to make good any loss, damage or destruction of public or service 
property which, after due investigation, appears to the ^’[Central Government] to have been 
occasioned by any wrongful act or negligence on the part of the officer. 

(2) The following p^snal deductions may be made from the pay and allow^ances of an 
airman, that is to say — 

(a) all pay and allowances for every day of absence either on desertion or without leave, 
•or as a prisoner of war, and for every day of imprisonment or detention awarded by a criminal 
Gom't, a court-martial or an officer exercising authority under section 25, or of field punishment, 
^awarded by a court-martial or such officer; 

(b) pay and allowances for every day whilst he is in custody on a charge for an offence 
of w'hich he is afterwards convicted by a criminal Court or court-martial, or on a charge of 
^ahsenee without leave for which he is afterwards aw^arded imprisonment detention or field punish- 
ment by an officer, exercising authority under section 25 ; 

('cj all pay and allowances for every day on which he is in hospital on account of sickness 
•certified by the medical officer attending on him to have been caused by an offence under this Act 
-committed by him ; 

(d ) for every day on which he is in hospital on account of sickness certified by the medical 
officer attending on him to have been caused by his own misconduct or imprudence such sum as 
may be prescribed ; 

(e) all pay and allowances ordered by a court-martial to be suspended or forfeited ; 

(f) any sum ordered by a court-martial to be stopped ; 

(g) any sum required to make good such compensation for any expenses caused by him, or 
ioi' any loss of or damage or destruction done by him to any arms, ammunition, equipment, clothing, 
instruments, service necessaries, or military decoration, or to any buildings or property, as may 
"be awarded by his commanding officer ; 

(h) any sum required to pay a fine awarded by a criminal Court, a court-martial exercising 
jurisdiction under section 68 or an officer exercising authority under section 25: 

Provided that the total deductions from the pay and allowances of a i^rson subject to this 
Act made under clauses (e) to (g), both inclusive, shall not (except in the case of a person 
sentenced to dismissal) exceed in any one month one-half of his pay and allowances for that 
month. 

Explanation, — For the purposes of clauses (a) and (b) — 

(i) no person shall be treated as absent, imprisoned, or detained, unless the absence, 
imprisonment, or detention has lasted six hours or upwards, except wiiere the absence prevented the 
absentee from fulfilling any air force duty which was thereby thrown on some other person; 

(a) a period of absence, imprisonment, or detention which commences before and ends 
after midnight may be reckoned as a day; 

(in) the number of days shall be reckoned as from the time when the absence, imprisonment, 
-or detention commences; and 
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(iv) mo period of less than twenty-four hours shall be reckoned as more than one day, 

[a] Substituted by A. 0. for ‘‘G-overnor-General in Council.” [b] Added by the Indian Army and Indian Air 
Force (Amendment) Act, 1943 (21 [XXI] of 1943), S. 6. [13-8-1943]. 

Deductions from fuUic 27 . Any sum authorised by this Act to be deducted from the pay 
m(yn&y other than 'gay, and allowances of any person may, without prejudice to any other mode 
of recovering the same, be deducted from any public money due to him other than a pension. 

Beimssion of 28t Any deduction from pay and allowances authorised by this Act may be 
deductto7is, remitted in such manner and to such extent and by such authority as may from 
time to time be prescribed. 

29 . In the case of all persons subject to this Act being prisoners of war whose pay and 
Provisio7i for dependants allowances have been forfeited under section 26, but in respect of whom 

of g>}'^smers of war, a remission has been made under section 28, it shall be lawful, notwith- 

standing any provision in any enactment or any rule of law to the contrary, for proper provision 
to be made by the prescribed authorities out of such pay and allowances for any dependants of 
such persons, and any such remission shall in that case be deemed to apply only to the balance 
thereafter remaining of such pay and allowances. 

30 . The pay of an officer or airman of the Indian Air Force shall be paid without any 
U'nauthorised deductions deduction other than the deductions authorised by this Act or by 

JoTlndden. other enactment for the time being in force or prescribed by 

the ^[Central Government.] 

[a] Substituted by A. 0. for * ‘Governor-General in Council.” 


CHAPTER IV, 

^ Air Force Offences. 

Service offences gwiiskahle a -i . . . , . . 

with death, 31 . Any person subject to tins Act who — 

(a) shan^fully abandons or delivers up any garrison, foi*tress, post, or guard committed to 
his charge, or which it is his duty to defend, or 

(b) shamefully casts away his arms, ammunition or tools in the presence of the ene my, or 

^ (c) treacherously holds correspondence -^ith or gives intelligence to the enemy, or trea- 

cherously or through cowardice sends a flag of truce to the enemy, or 

(d) assists the enemy with arms, ammunition, or supplies, or knowingly harbours or 
protects an enemy not being a prisoner, or 

(e) having been made a prisoner of war, vohmtarily serves with or voluntarily aids the 

enemy, or 

(f ) voluntarily does when on active service any act calculated to imperil the success of His 

Majesty’s Forces or any part thereof, or 

(g) treacherously or shamefully causes the capture or destruction by the enemy of any of 

His Majesty’s aircraft, or 

(h) treacherously gives any false air signal or alters or interferes with any air signal, or 

(i) when ordered by bis superior officer or otherwise under orders to carry out any 

warlike operation in the air, treacherously or shamefully fails to use his utmost 
carry such orders into effect, 
shall be punishable with death, 

S&i'vice offences punishable 

with long imprisonment, 82 . Any person subject to this Act who, on active service 

(a) without orders from his superior officer leaves the ranks in order to secure prisoners 
or horses, or on pretence of taking wounded men to the rear, or 

(b) without orders from his superior officer wilfully destroys or damages any property, or 

(c) is taken prisoner by want of due precaution or through disobedience of orders or wilful 

neglect of duty, or, having been taken prisoner, fails to rejoin His Majesty’s service 
when able to do so, or 

(d) without due authority either holds correspondence with, or gives intelligence, or sends 
a flag of truce to the enemy, or 

(&) by word of mouth, or in writing, or by signals, or otherwise spreads reports calculated 
to create unnecessary alarm or despondency, or 
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(f) m action, or previously to going into action, uses words calculated to create alarm or 

despondency, or 

(g) negligently causes the capture or destruction fey the enemy of any of His Majesty’s 

aircraft, or 

(h) when ordered by his superior officer or otherwise under orders to carry out any warlike 
operation in the air, negligently or through other default fails to use his utmost 
exertions to carry such orders into effect, or 

(i ) misbehaves before the enemy in such manner as to show cowardice, 
shall be imnishable with long imprisonment. 

33 . (1) Any person subject to this Act who treacherously makes known the watchword to 
Sermce offences punish- any person not entitled to receive it, or treacherously gives a watch- 
able mm'c severely %f com- -y^ord different from what he received, shall, 'if he commits the offence 
mitted on active service^ active service, be punishable with death, and, if he commits the 

offence not on active service, with short imprisonment. 

(2) Any person subject to this Act who — 

(a) without due authority alters or interferes with any air signal, or 

(bj forces a safeguard, or 

(c) forces or strikes a sentinel, or 

(d) breaks into any house or other place in search of plunder, or 

(e) being an airman acting as sentinel, sleeps or is intoxicated, or 

(f) without orders from his superior officer leaves his guard, piquet, patrol or post, or 

(g) hY discharging fire arms, making signals, using words, or by any means whatever, 
intentionally occasions false alarms, or 

(h) being an airman acting as sentinel, leaves his post before he is regularly relieved, 
shall, if he commits the offence on active service, be punishable with long imprisonment and, if he 
commits the offence not on active service, with short imprisonment. 

3 *- pei-’soii Sttbiect to this Act who — 

(a)hy discharging fire arms, making signals, using words, or by any means whatever* 
negligently occasions false alarms, or 

(h) makes known the watchword to any person not entitled to receive it, or, without good 
and sufficient cause, gives a watchword different from what he received, or 

(c) impedes the provost-marshal or any assistant provost-marshal or any officer or non- 
commissioned officer or other person legally exercising authority under or on behalf of the provost- 
marshal, or, when called on, refuses to assist in the execution of his duty the provost-marshal, 
the assistant provost-marshal, or any such officer, non-commissioned officer or other person, or 

(d) uses criminal force to or commits an assault on any person bringing provisions or 
supplies to the forces, or commits any offence against the property or person of , any inhabitant of 
or resident in the country in which he is serving, or 

(e) irregularly detains or appropriates to his own unit or detachment any provisions or 
supplies proceeding to the forces, contrary to orders issued in that respect, 

shall be punishable with short imprisonment. 

Muh7ty, 35. Any person subject to this Act who — 

(a) begins, incites, causes or conspires with any other persons to cause any mutiny in any 
of His Majesty’s naval, military or air forces, or 

(b) joins in, or, being present, does not use his utmost endeavours to suppress, any such 
mutiny, or 

(c) knowing or having reason to believe in the existence of any such mutiny, or of any 
intention to commit such mutiny, or of any such conspiracy, does not without delay give information 
thereof to his commanding or other superior officer, 

shall be xmnishable with death. 

Insubordination pumsh- «« a i j 

able with long imprhsojimenL Any person subject to this Act who — 

(oi) uses criminal force to or assaults his superior officer, being in the execution of his^ 

office, or 
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(h) disobeys in such manner as to show a wilful defiance of authority any lawful command 
given personally by his superior officer in the execution of his office, 
shall be punishable with long imprisonment. 

l7isiibordmatio7i piinislidble l 

more severely if committed on 87 . Any person subject to this Act who — 

active service. 

(a) uses criminal force to or assualts his superior officer, or 

(b) uses threatening or insubordinate language to his superior officer, or 

(c) disobeys any lawful command given by his superior officer, 

shall, if he commits the offence on active service, be punishable with long imprisonment, and, if 
he commits the offence not on active service, with short imprisonment, 


Insubordination punishable 
with short imp'isonment. 


38 . Any person subject to this Act who — 


(a) being concerned in any quarrel, affray or disorder, refuses to obey any ofidcer (though 
of inferior rank) who orders him into arrest, or uses criminal force to or assaults any such officer, or 

(b) uses criminal force to or assaults any person, whether subject to this Act or not, 
in whose custody he is placed, whether he is or is not his superior officer, or 

(c) resists an escort whose duty it is to apprehend him or to have him in charge, or 

(d) being an airman, breaks out of barracks, camp or quarters, or 

(e) neglects to obey any general, local or other orders (not being orders in the nature of a rule 
or regulation published for the general information and guidance of the Indian Air Force), 

shall be punishable with short imprisonment. 


39 . Any person subject to this Act who deserts or attempts to desert the service shall, if he 
Desertion. commits the offence wdien on active service or under orders for active service, be 
punishable with long imprisonment, and, if he commits the offence under any other circumstances, 
with short imprisonment. 


40 . Any person subject to this Act V'ho, when belonging to the Indian Air Force, without 
Fraudulent enlistment. having obtained a regular discharge therefrom, or otherwise fulfilled the 

conditions enabling him to enlist, enrol or enter, enrols himself, or eiolists in or enters any other of 
His Majesty’s air forces, or any of His Majesty’s military or naval forces, or re-enrols himself in the 
Indian Air Force, shall be deemed to be guilty of fraudulent enlistment, and shall be punishable 
with short imprisonment. 

41 . Any person subject to this Act, who being cognisant of any desertion or intended deser- 
Connivance at desertion. tion of a person subject to this Act, does not forthwith give notice to his 

commanding officer, or take any steps in his power to cause the deserter or intending deserter to 
be apprehended, shall be punishable with short imprisonment. 

*2. Any person sixbject to this Act who — 

(a) absents himself without leave, or 

(b) fails to appear at the time fixed at a parade or place appointed for exercise or duty, 
or goes from thence without leave before he is relieved, or without necessity quits his duty or 
duties, or 

(c) being an airman, when in camp or garrison or elsewhere, is found beyond any limits 
fixed or in any place prohibited by any general, local or other order, without a pass or written 
leave from his superior officer, or 

(d) being an airman, without leave from his sux^erior officer, or without due cause, absents 
himself from any school when duly ordered to attend there, 

shall be punishable with short imprisonment, 

43 . Any officer or warrant officer subject to this Act wffio behaves in a manner un- 
Scandalous conduct of becoming his position and character shall, notwithstanding anything 
officer. contained in section 20, be dismissed from the service. 

Scandalous conduct 

punishable with long impri- 44 . Any person Subject to this Act who — 

eonment, - - ... 

(a) steals any property of ®'[tlie Crown] or dishonestly misappropriates or conyerts to 
his own nse any property of ^[the Crown] entrusted to him, or 
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(b) dishonestly receives or reteins any property in respect of which an offence under 
clause (a) has been committed, knowing or having reason to believe it to have been stolen or 
dishonestly misappropriated or converted, or 

(c) wilfully destroys or damages any property of ^[the Crown] entrusted to him, or 

(d) steals any property of any air force mess, band or institution, or of any person subject 
to this Act or serving with or attached to the Indian Air Force, or dishonestly misappropriates or 
converts to his own use any such property entrusted to him, or 

(e) dishonestly receives or retains any property in respect of which an offence under clause (d) 
has been committed, knowing or having reason to believe it to have been stolen or dishonestly 
misappropriated or converted, 

shall be punishable with long imprisonment. 

[a] Substituted hy A, O. for “Government.’* 

Scandalous conduct 

•ffunisliahU with short impr'b- 45. Any person subject to this Act who — 

sonment 

(a) does any act, not otherwise sipecified in this Act, with intent to defraud, or to cause 
wrongful gain to one person or wrongful loss to another person, or 

(b) malingers or feigns or produces disease or infirmity himself, or intentionally delays his 
cure or aggravates his disease or infirmity, or 

(c) with iritent to render himself or any other person unfit for service, voluntarily causes 
hurt to himself or any other person, or 

(d) commits any offence of a cruel, indecent or unnatural kind, or attempts to commit 
any such oft’ence and does any act towards its commission, 

shall be punishable with short imprisonment. 

46. Any i^erson subject to this Act who is found in a state of intoxication, whether on duty 
Intoxication. or not on duty, shall be punishable, if an officer, with dismissal from the 

service, and, if an airman, with short imprisonment : 

Provided that where the offence of being intoxicated is committed by an airman not on 
active service or on duty, the sentence imposed shall not exceed detention for a i^eriod of six 
months, 

Peiimtting esca'pe of Any x^erson subject to this Act who — 

SOlIrCt • 

(a) when in command of a guard, piquet, patrol or post, releases’ without proper authority, 
whether voluntarily or otherwise, any person committed to his charge, or 


(b) voluntarily or negligently allows to escape any person who is committed to his chiirge» 
or whom it is his duty to keep or guard, 

shall be punishable, if he has acted voluntarily, with long imprisonment, and, if he has not acted 
volimtarily, with short imprisonment. 

Irregular keeping %n CIOS- 

io^y^ 48. Any person subject to this Act who — 

(a) unnecessarily detains a person in arrest or confinement without bringing him to trial 
or fails to bring his case before the proper authority for investigation, or 

(h) having committed a person to the custody of any officer, non-commissioned officer, pro- 
vost-marshal, or assistant provost-marshal, fails without reasonable cause to deliver at the time of 
such committal, or as soon as practicable, and in any case within twenty-four hours thereafter, to 
the officer, non-commissioned officer, provost-marshal, or assistant provost-marshal, into whose cus- 
tody the person is committed, an account in writing signed by himself of the offences with which 
the person so committed is charged, or 

(c) being in command of the guard, does not as soon as he is relieved from his guard or 
duty, or if he is not sooner relieved, within twenty-four hours after a person is committed to his 
"charge, give in writing to the officer to whom he may be ordered to report that person's name 
and offence so far as known to him, and the name and rank of the officer or other person by 
whom he was charged, accomxDanied, if he has received the account as above in this ‘section 
mentioned, by that account, 

shall be punishable with short imprisonment. 

, 49. Any person subject to this Act, who, being in lawful custody, escapes or attempt 
jEscaye frmi custody. to escape^ . shall be punishable, with short imprisonment. 
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P‘°‘ gQ_ person subject to this Act -who — 

(a) commits extortion, or -u-ithout proper authority exacts from any person carriage, 

porterage or provisions, or '!> 

(b) in time of peace, commits house-breaking for the purpose of ])lunclering or plunclerSa 
destroys or damages any field, garden or other property, or 

(cj voluntarily or negligently kills, injures, makes away with, ill-treats or loses any animal 
used in the public service, or 

(d) makes away with, or is concerned in making away with, any arms, ammunition, 
equipments, instruments, tools, clothing or service necessaries issued to him or required to be 
maintained by him, or 

(e) loses by neglect anything mentioned in clause (d)j ov 

(f) wilfully damages anything mentioned in clause (d) or any property belonging to ^[the 

Crown], or to any air force mess, band or institution, or to any person subject to air force law, or 
serving with, or attached to the Indian Air Force, or 

(g) sells, pawns, destroys or defaces any medal or decoration granted to him, 
shall be punishable with short imprisonment. 

£a] Substituted by A. 0. for “Government.” 


IS'alse accusations and 
offences relating to docu- 
ments. 


51. Any iierson subject to this Act who — 


(a ) makes a false accusation against any person subject to this Act, knowing such accu- 


sation to be false, or 


(b ) in making any complaint under section 120, knowingly makes any false statement 
affecting the character of any person subject to this Act, or knowingly and wilfully suppresses any 
material fact, or 

(c ) obtains or attempts to obtain for himself or for any other person any pension, allow- 
ance or other advantage or privilege by a statement which is false, and which he either knows 
or believes to be false or does not believe to be true, or by making or using a false entry in any 
document or by making any document containing a false statement, or by omitting to make a 
true entry or document containing a true statement, or 

(d) knowingly furnishes a false return or i:eport of the number or state of any men under 
command or charge, or of any money, arms, ammunition, clothing, equipments, stores or other 
property iii his charge, whether belonging to such men or to ^[the Crowm] or to any person in 
or attached to the Indian Air Force, or who, wilfully or negligently, omits or refuses to make 
or send any return or report of the matters aforesaid, 

shall be punishable with short imprisonment, 

[a] Subshtufed by A. 0. for “Government.” 


52. Any person having become subject to this Act who is discovered to have made a wilfully 
False answers on enrol- false answ^er to any question set forth in tlie prescribed form of enrol- 
ment, ment w^hich has been put to him by the enrolling officer shall be 

punishable with short imprisonment. 

S3, Any person subject to this Act who _ 

(a) when duly summoned to attend as a witness before a court-martial, intentionally 
omits to attend or refuses to be sworn or affirmed or to answer any question, or to produce or 
deliver up any document or other thing which he may have been duly warned and called upon 
•to produce or deliver up, or 

(b) intentionally offers any insult or causes any interruption or disturbance to, or uses 
*'B,ny menacing or disrespectful word, sign or gesture, or is insubordinate or violent in the presence 

of, a court-martial while sitting, or * 

(q) having been duly sworn or affirmed before any court-martial or other court or officer 
authorised by this Act to administer an oath or affirmation, makes any statement which is false^ 
.and which he either knows or believes to be false or does not believe to be true, 

^all be punishable with short imprisonment. 
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Offences relating to air- 54 . Any person subject to this Act who — 

^vraft. 

(a) voluntarily or negligently damages, destroys or loses any of His Majesty's aircraft 
or aircraft material, (rfr 

( is guilty of any act or omission likely to cause such damage, destruction or loss, or 

(c) IB guilty of any act or omission (whether voluntary or otherwise) which causes damage 

to or destruction of any public property by fire, or 

(d) without lawful authority disposes of any of His Majesty’s aircraft or aircraft material, or 

(e) is guilty of any act or omission in flying or in the use of any aircraft, or in relation to 

any aircraft or aircraft material which causes or is likely to cause loss of life or 
bodily injury to any person, or 

(f) during a state of war voluntarily and without proper occasion or negligently causes 

the sequestration, by or under the authority of a neutral State, or the destruction 
in a neutral State of any of His Majesty’s aircraft, 
shall be punishable, if he has acted voluntarily, with long imprisonment, and if he has not acted 
voluntarily, with short imprisonment. 

Miscellaneous air force 55, Any person subject to this Act who — 
offences. 

( a) strikes or otherwise ill-treats any person subject to this Act being his subordinate in 
rank or position, or 

(b) being in command at any post or on the march and receiving a complaint that any one 

under his command has beaten or otherwise maltreated or oppressed any person, or has 
disturbed any fair or market, or committed any riot or trespass, fails to have due re- 
paration made to the injured person or to report the case to the proper authority, or 
.(c) by defiling any place of worship, or otherwise, intentionally insults the religion or 
wounds the religious feelings of any person, or 
(d) attempts to commit suicide and does any act towards the commission of such offence, or 
{e) being below the rank of w^arrant officer, when off duty, appears, without proper autho- 
rity, in or about camp or cantonments, or in or about, or when going to or returning* 
from, any town or bazar, carrying a sword, bludgeon or other offensive weai^on, or 
{/) directly or indirectly accepts or obtains, or agrees to accept or attempts to obtain, 
for himself or for any other person,' any gratification as a motive or reward for procur- 
ing the enrolment of any person, or leave of absence, promotion or any other ad- 
vantage or indulgence for any person in the service, or 

(g) IB guilty of any act or omission which, though not specified in this Act, is prejudicial to 
good order and air force discipline, 

shall be punishable with short imprisonment/ 

56 . Any person subject to this Act who attempts to commit an air force offence or 
Attempts, to cause such an offence to be committed, and in such attempt does any 

-act towards the commission of the offence may, where no express provision is made by this Act 
for the punishment of such attempt, be punished with the punishment provided in this Act for 
such offence. 


57 . Any person subject to this Act w’ho abets the commission of any air force offence, or 
AbeUnent of any offence punishable under the Army Act,^ ^[the Naval Discipline 

Act® or that Act as modified by the Indian Navy (Discipline) Act, 1934,] the Aiv Force Act*^ or the 
Indian Army Act, 1911, such offence being of the same nature as any air force offence, shall be 
punishable with the punishment provided in this Act for such air force offence. 

[a] (1881) 44 & 45 Viet., c. 58. [b] Inserted by the Amending Act, 1934 (35 [XXXV] of 1934), S. 2* 

[e] (1866) 29 & 30 Viet., e.' 109. [d] (1917) 7 Geo. V,'c. 51. 


58 . (1) Any person subject to this Act who at any place in or beyond British India com- 
o//ences, niits any civil offence shall be deemed to be guilty of an air force offence, 

and, if charged therewith under this section, shall be liable to be tried by court -martial and to be 
punished as follows, that is to say : 
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(a) ii the offence is one which would be punishable under the law of British India with 
'death or with transportation, he shall be liable to suffer any punishment, other than whipping, 
assigned for the offence by the law of British India, and 

(b) in other cases, he shall be liable to suffer any punishment, other than whipping, assigned 
for the offence by the law of British India, or such punishment as might be awarded to him in 
piiisuance of this Act in respect of an act prejudicial to good order and air force discipline : 

Provided that a person subject to this Act who, at any place in British India or at any place 
in which ^[the Central Government or the Crown Eepresentative] exercises powers and jurisdiction 
■by virtue of ^[the Government of India Act, 1935,® or of any Order in Council made under the 
Foreign Jurisdiction Act, 1890] and while not on active service, commits an offence of murder or 
culpable homicide against a person not subject to this Act or an offence of rape, shall not be deemed 
to be guilty of an air force offence and shall not be tried by court-martial. 

(2) The powers of a court-martial to charge and to punish any person under this section 
jshall not be affected by reason of the civil offence with which such person is charged being also an 
air force offence. 

fa] SiLbstituted by A. 0. for “the G-overnor-General in Council.’* [b] Substituted by A. 0, for “the Indian 
(Foreign Jurisdiction) Order in Council, 1902.” [e] (1935) 26 Geo. V, c. 2, [d] (1890) 58 & 54 Viet., c. 37. 

CHAPTER V. 

Arrest and Proceedings before Trial. 

69 . (1) Any person subject to this Act who is charged with an offence may be taken into 
Custody of offenders, force custody. 

(2) Any such person may be ordered into air force custody by any superior officer, 

(3) The charge against every person taken into air force custody shall, without unneces- 
sary delay, be investigated by the proper authority, and as soon as may be, either proceedings shall 
be taken for punishing the offence, or such person shall be discharged from custody. 

60 . Whenever any person subject to this Act, who is accused of any offence under this Act, 
Arrest by civil authorities, is within the jurisdiction of any Magistrate or police-officer, such Magis- 
trate or officer shall aid in the apprehension and delivery to air force custody of such person upon 
receipt of a written application to that effect signed by his commanding officer. 

61 . (l) Whenever any person subject to his Act deserts, this commanding officer shall give 

Ca'gture of deserters, written information of the desertion to such civil authorities as, in his 

opinion, may be able to afford assistance towards the capture of the deserter; and such authorities 
shall thereupon take steps for the apprehension of the said deserter in like manner as if he were a 
■person for whose apprehension a warrant had been issued by a Magistrate, and shall deliver the 
deserter, when apprehended, to air force custody. 

(2) Any police-officer may arrest without warrant any person, reasonably believed to be 
■subject to this Act and to be travelling without authority, and shall bring him without delay 
before the nearest Magistrate, to be dealt with according to law. 

62 . (1) When any person subject to this Act has been absent without due authority from 
Ingxiiry on absence with- his duty for a period of twenty-one days, a Court of inquiry shall,' as 

*t)ut leave. goon as practicable, be assembled and, upon oath or affirmation ad- 

ministered in the prescribed manner, shall inquire respecting the absence of the person, and the 
deficiency, if any, of property of ®'[the Crown] entrusted to his care, or of his arms, ammunition, 
equipments, instruments, clothing or necessaries; and, if satisfied of the fact of such absence 
without due authority or other sufficient cause, the Court shall declare such absence and the period 
thereof, and the said deficiency, if any; and the commanding officer of the unit to which the person 
-belongs shall enter in the court-martial book of the unit a record of the declaration. 

(2) li the person declared absent does not afterwards surrender, or is not apprehended, he 
«hall, for the purposes of this Act, be deemed to be a deserter. 

- [a] Substituted by A. 0. for “the Government.” 

63. For the prompt and instant repression of irregularities and offences committed in the field 

- Provost-marshal, or on the march, provost-marshals may be appointed by the Air Officer 

Commanding His Majesty's Air Forces in India; and the powers and duties of such proyost-marshals 
^shall be regulated according to the established custom of war and ihe rules of the service.- ^ 

IM. 4. 
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69. The duties of a provost-marshal so appointed are to take charge of persons in air force 
Duties and potvers, custody, to preserve good order and discipline and to prevent breaches thereof 
hy persons subject to this Act. 

He may at any time arrest and detain for trial any person subject to this Act who 
commits an offence and may also carry into effect any punishments to be inflicted in pursuance 
of the sentence of a court-martial. 


CHAPTEE VI, 

[“The personnel of the Indian Air Force is to be Indian but the officers passing the court-martial may be 
either Indian or European, as they may be drawn from any of His Majesty’s Naval, Land or Air Force. We 
discussed at some length the proposal that an Indian accused should be given right to call to be tried by Indians; 
but came to the conclusion that such a provision is not applicable, at least for some years to come. It will take 
some time before any officer of the Indian Air Force will be qualified to sit on the court-martial. Even if they are 
qualified, they will not be numerous and it might involve any commensurate delay in giving an accused a right 
to demand that only officers from other forces who are Indians should sit on the court-martial. We think it is 
sufficient at present to record recommendation that as far as possible officers sitting on a court-martial trying 
an Indian accused should be Indians.” — Select Commitiee Re'gort.~\ 

Constitution, Jueisliction and Powers op Courts-martial. 

65 . For the purposes of this Act there shall be three kinds of courts-martial, that is 
Kinds of cowts-mart%al, to say, 

(1) general courts-martial; 

(2) district courts^martial; and 

(3) field general courts-martial. 

Poioer to convene general 66 , A general court-*martial may be convened by the ^[Central 

courts-mgLTtial* Government], or by any officer empowered in this behalf by warrant of 

the ^[Central Government], 

[a] Substituted by A. 0. for “Governor-General in Council.” 

67 . A district court-martial may be convened by any authority having power to convene 
Doiver to convene district a general court-martial, or by any officer empowered in this behalf by 
courts-martial, warrant of any such aiffhority. 

Limitation of potoers of 68 . A warrant issued under section 66 or section 67 may contain 

convening authorihes,^ such restrictions, reservations or conditions as the authority issuing 

it may think fit. 

Convening of field 69 . The following authorities shall have powrer to convene a field 

general court s-marhal, general court-martial, that is to say — 

(a) an authority empowered in this behalf by an order of the ^[Central Government]; 

(b) on active service, the coimnanding officer of the forces in the field, or any officer 
empowered hy him in this behalf ; 

(c) the commanding officer of any detached portion of the Indian Air Force on active 
service, wdien, in his opinion, it is not practicable, with dxie regard to discipline or the exigencies 
of the service, that an offence should be tried by a general court-martial, and circumstances 
prevent a reference to higher authority. 

[a] Substituted by A. 0, for “Governor-General in Council.”' 

70 . A general court-martial shall consist of not less than five officers each of whom must 
Composttion of gener'ul have held a commission during not less than three whole years and of 
courts^marhal. whom not less than four must be of a rank not below that of a flight 

lieutenant. 

Composition of district 71 . A district court-martial shall consist of not less than 

courts-martial, three officers. 

Composition of field 72 , A field general court-martial shall consist of not less than 

general courts-martial, three officers. 

Dissolution of courts- 73 . If a court-martial after the commencement of a trial 

martial, ig reduced below the smallest number of officers of which it is by this Act 

required to consist, it shall be dissolved. 

(2) It, on account of the illness of the accused before the finding, it is impossible to continue 
the trial, a court-martial shall be dissolved. 

( 8 ) Where a court-martial is dissolved under this section, the accused may be tried again, 
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Jurisdiction and poioers 74 * Save as otherwise provided by or under this Act, courts- 

of courtS’martial generally, martial shall have — 

(a) jurisdiction to try and to punish all air force offences, and all civil offences com- 
mitted by persons subject to this Act; 

(b) exclusive jurisdiction to try all air fo]‘ce offences which are not also civil off’ences; and 

(c) exclusive power to award the punishments specified in this Act. 

Jiirisdiction and potcers ^ n. A general or field general court-martial shall have power 
of general and field gejieral to try any person subject to this Act for any offence made punishable 
coiirts-martiaL therein, and to pass any sentence authorised by this Act. 

76 . A district court-martial shall have power to try any person subject to this Act other 
JiirisdicHon mid powers than an officer for any offence made punishable therein, and to pass 

of district courts-martiaL any sentence Authorised by this Act other than a sentence of death or 
imprisonment for a term exceeding two years. 

77 . When any person subject to this Act has been acquitted or convicted of an offence by 
Prohibition of second a court-martial or by a criminal court, or has been summarily dealt with 

for an ofl'ence under section 25, he shall not be liable to be tried again 
for the same offence by a court-martial. 

78 . No trial by court-martial of any person subject to this Act for any offence (other than 
Limitation of tiiah ^[an offence committed after the 7th day of December 1941 while the 

person in question was a prisoner of w^ar or was present in enemy territory or] an offence of 
mutiny, desertion or fraudulent enlistmeiit) shall he commenced after the ^[expiration of a period 
of three years (in the computation of which period any time spent by the person in question after 
the aforesaid date as a prisoner of war or in enemy territory or in evading arrest shall be 
excluded)] from the date of such off'ence, and no such trial for an offence of desertion (other than 
desertion on active service) or of fraudulent enlistment shall be commenced if the person in ques- 
tion has, subsequently to the commission of the offence, served continuously in an exemplary 
manner for not less tliaii three years with any portion of His Majesty’s regular forces. 

Explanation . — For the purposes of this section ^‘mutiny” means any of the offences 
specified in section 35 °[and enemy territory” means any area at the time of the presence therein 
of the person in question under the sovereignty of or administered by or in occupation of a State 
at that time at war with His Majesty.] 

[a] Inserted by the Indian Army and Indian Air Force (Amendment) Ordinance, 194*5 (42 [XDII] of 1945), 
8.3 [the amendment shall be deemed always to have been made with effect from 7-13-1941]. [b] Substituted 
for the words “expiration of three years”, ibid (do), [e] Added^ ibid (do), 

79 . Any person subject to this Act who commits any offence against it may be tried and 

Place of U ial. punished for such off'enee in any place whatever. 

80 . When a criminal court and a court-martial have each jurisdiction in respect of a civil 
Order m case of con- offence, it shall be in the discretion of the prescribed air force authority 

current jurisdiction of a i- to decide before which court the proceedings shall be instituted, and, 
minal court and court- that authority decides that they shall he instituted before a court- 
martial, martial, to direct that the accused person shall be detained in air force 

custody. 

81 . (l) When a criminal court having jurisdiction is of opinion that proceedings ought to 
Power of criminal court instituted before itself in respect of any civil offence, it may, by 

to require delivery of off&n- written notice require the prescribed air force authority at the option of 

such authority either to deliver over the offender to the nearest Magis- 
trate to be proceeded against according to law, or to postpone proceedings pending a reference 
to the ^'[Central Government]. . 

(2) In every such ease the said authority shall either deliver over the offender in com- 
pliance with the requisition or shall forthwith “refer the question as to the court before which the 
proceedings are to be instituted for the determination of the ^[Central Government], whose order 
upon such reference shall be final. 

[a] Substituted by A. 0, for “ Governor-General in (Council,” 

82 . (1) Notwithstanding anything contained in section 26- i>f the General Clauses Act, 
Trial by court-martial no ^^97, or in section 408 of the Code of Criminal Procedure, 1898, a person 

bar to subsequent trial by convicted or acquitted by a court-martial may be afterwards 
criminal court. ttied by a criminal court for the same offence or on the same facts- > 
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(2) If a person sentenced by a court-martial in pursuance of this Act to punishment for 
an offence is afterwards tried by a criminal court for the same offence or on the same facts, that 
court shall, in awarding punishment, have regard to the air force punishment he may already 
have undergone. 


CHAPTEE VII. 

Peoceddbe of court s-martial^ 

President 83. At every court-martial the senior member shall sit as president. 

84. Every general court-martial shall, and every district court-martial may, be attended 
Judge Adwcate. by a judge advocate, who shall be either an officer belonging to the department 
of the Judge Advocate General in India, or, if no such officer is available, 'a fit person appointed 
by the convening officer. 

85* (l) At all trials by courts-martial, as soon as the court is assembled, the names of the 
Challenges, president and members shall be read over to the accused, who shall thereupon be 
asked whether he objects to being tried by any officer sitting on the court. 

(2) If the accused objects to any such officer, his objection, and also the reply thereto of 
the officer objected to, shall be heard and recorded, and the remaining officers of the court shall, in 
the absence of the challenged officer, decide on the objection. 

(3) If the objection is allowed by one-half or more of the votes of the officers entitled to 
vote, the objection shall be allowed, and the member objected to shall retire, and his vacancy may 
be filled in the prescribed manner by another officer, subject to the same right of the accused 
to object. 

(4) When no challenge is made, or when challenge has been made and disallowed, or the 
place of every officer successfully challenged has been filled by another officer to whom no objection 
is made or allowed, the court shall proceed with the trial. 

86 . (l) Every decision of a court-martial shall be passed by an absolute majority of 
Voting of votes ; and where there is an equality of votes, as to either finding or sentence, the 

members, decision shall be in favour of the accused : 

Provided that no sentence of death shall be passed without the concurrence of two-thirds 
at the least of the members of the court. 

( 2 ) In matters other than a challenge or the finding or sentence, the president shall 
have a casting vote. 

87 . An oath or affirmation in the iDrescribed form shall be administered to every 
Oaths of '^resident member of every court-martial and to the judge advocate at the beginning 

and members, of the trial. 

Oaths of 88 . Every person giving evidence at a court-martial sh all be examined on 

witnesses, oath or affirmation, and shall be duly sworn or affirmed in the prescribed form. 

89. ( 1 ) The convening officer, the president of the court, the judge advocate, or the 
The smnmomng of wit- commanding officer of the accused person, may, by summons under 
nesses and 'produchon of his hand, require the attendance before the court, at a time and place 
documents, to be mentioned in the summons, of any person either to give evidence 

or to produce any document or other thing. 

( 2 ) In the case of a witness amenable to air force ®'[, naval] or military authority, the 
summons shall be sent to the officer commanding the corps, ""[ship,] unit, department or detachment 
to which he belongs, and such officer shall serve it upon him accordingly. 

( 3 ) In the case of any other witness, the summons shall he sent to the Magistrate within 
whose jurisdiction he may be or reside, and such Magistrate shall give effect to the summons as if 
the witness were required in the court of such Magistrate. 

(4) When a witness is required to produce any particular document or other thing in 
his possession or power, the summons shall describe it with reasonable precision. 

( 5 ) Nothing in thia section shall be deemed to affect the Evidence Act, im2, 

sections 123 and 124, or to apply to any document in the custody of the postal or telegraph 
authorities. 

- ^ document in such custody is, in the opinion of any District Magistrate, Chief 

1 residency Magistrate, High Court or Court of Session, wanted for the purpose of any court- 
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martial, such Magistrate or Court may require the postal or telegraph authorities, as the case 
may be, to deliver such document to such person as such Magistrate or Court may direct. 

(7) If any such document is, in the opinion of any other Magistrate or of any Commis- 
sioner of Police or District Suprintendent of Police, wanted for any such purpose, he may require 
the postal or telegraph authorities, as the case may be, to cause search to be made for and to 
detain such document pending the orders of any such District Magistrate, Chief Presidency Magis- 
trate or Court. 

[a] Inserted by the Amending Act, 1934 (35 [XXXV] of 1934), S. 2 and Schedule. 

90 . (l) Whenever, in the course of a trial by court-martial, it appears to the court that the exa- 
Commissions to miuation of a witness is necessary for the ends of justice, and that the attendance 
ohtam emdence. of such witness cannot be procured without an amount of delay, expense or 
inconvenience which, in the circumstances of the case, would be unreasonable, such court may 
address the Judge Advocate General in order that a commission to take the evidence of such 
witness may be issued. 

(2) The Judge Advocate General may then, if he thinks necessary, issue a commission to 
any Presidency Magistrate, District Magistrate or Magistrate of the first class, within the local 
limits of whose jurisdiction such witness resides, to take the evidence of such witness. 

(3) When the witness resides in ^[any Indian State or tribal area] in which there is an 
official representing ^[the Central Government or the Crown Eepresentative] , the commission may 
be issued to such official. 

(4) The Magistrate or official to whom the commission is issued, or if he is the District 
Magistrate, he or such Magistrate of the first class as he appoints in this behalf, shall proceed to 
the place where the witness is or shall summon the witness before him and shall take down his evi- 
dence in the same manner, and may for this purpose exercise the same powers,, as in trials of 
warrant-cases under the Code of Criminal Procedure, 1898. 

(6) Where the commission is issued to such official as is mentioned in sub-section (3)t 
he may delegate his powers and duties under the commission to any official subordinate to him 
whose powers are not less than those of a Magistrate of the first class in British India. 

( 6) When the witness resides out of India, the commission may be issued to any British 
consular officer, British Magistrate or other British official competent to administer an oath or 
affirmation in the place where such witness resides.' 

(7) The prosecutor and the accused person in any case in which a commission is issued may 
respectively forward any interrogatories in writing which the court ‘may think relevant to the 
issue, and the Magistrate or official to whom the commission is issued shall examine the witness 
upon such interrogatories. 

(8) The prosecutor and the accused person may appear before such Magistrate or official 
by pleader or, except in the case of an accused person in custody, in person, and may examine, 
cross-examine and re-examine (as the ease may be) the said witness. 

(9) After any commission issued under this section has been duly executed, it shall be 
returned, together with the deposition of the witness examined thereunder, to the Judge Advocate 
General. 

(10) On receipt of a commission and deposition returned under suh-seetion (9)y the Judge 
Advocate General shall forward the same to the court at whose instance the commission was issued 
or, if such court has been dissolved, to any other court convened for the trial of the accused 
person; and the commission, the return thereto and the deposition shall be open to the inspection 
of the prosecutor and the accused person, and may, . subject to all just exceptions, be read in evi- 
dence in the case by either ihe prosecutor or the accused, and shall form part of the proceedings 
of the court. 

(11) In every case in which a commission is issued under this section the trial may be 
adjourned for a specified time reasonably sufficient for the execution and return of the commission. 

Explanation. — In this section, the expression “Judge Advocate General” means the Judge 
Advocate-General in India and includes a Deputy Judge Advocate- General. 

[a] Substituted by A. 0. for “the territories of any prince or chief in India.” [b] SubstUnted by A. 0. foi; 
“the Britifsh Indian Government.” 
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Conmction of one offence 91. (l) A. person charged before a court-martial with desertion 

•permissible on charge of an- may be found guilty of attempting to desert or of being absent without 
other, leave. 

(2) k person charged before a court-martial with attempting to desert may be found 
guilty "] of being absent without leave. 

(B) k person charged before a court-martial with using criminal force may be found guilty 
of assault. 

(4) k person charged before a court-martial with using threatening language may be found 
guilty of using insubordinate language. 

(5) k person charged before a court-martial with any of the offences specified in clause 
(a), clause (h), clause (d), or clause (e) ol section 44 may be found guilty of any other of these 
offences with which he might have been charged. 

(6) k person charged before a court-martial with an offence punishable under section 63 
may be found guilty of any other offence of which he might have been found guilty if the provisions 
of the Code of Criminal Procedure, 1898, were applicable. 

(7) k person charged before a court-martial with any other offence under this Act may, 
on failure of proof of an offence having been committed in circumstances involving a more severe 
inmishinent, be found guilty of the same offence as having been committed in circumstances 
involving a less severe punishment. 

(8) k person charged before a court-martial with any offence under this Act may be 
found guilty of having attempted to commit or of abetment of that offence although the attempt 
or abetment is not separately charged. 

[a] Tlie words ‘fof desertion or” were omitted^ by the Indian Army and Indian Air Force (Amendment) 
Act, 1943 (21 [XXI] of 1943), S. 7. 

General rule as to evidence, 92 , The Indian Evidence Act, 1872, shall, subject to the provisions 
of this Act, apply to all proceedings before a court-martial. 

93. A court-martial may take judicial notice of any matter within the general, naval, 
Judicial notice, military or air force knowledge of the members. 

94* In any proceeding under this Act, any ai)plication{ certificate, warrant, reply or 
Presumption as to signa- other document purporting to be signed by an officer in ®’[the service 

i^ires, of the Crown] shall, on production, he presumed to have been duly 

signed by the person and in the character by whom and in which it purports to have been signed, 
.until the contrary is shown. 

[a] Substituted by A. O, for the civil, military or air force service of the Government.” 

95« Any enrolment paper purporting to be signed by an enrolling officer shall, in pro- 
Enrolment paper as evi- eeedings under this Act, be evidence of the person enrolled having 

dence, given the answers to questions which he is therein represented as having 

given. The enrolment of such person may he proved by the production of a copy of liis enrolment 
paper purporting to he certified to be a true copy by the officer having the custody of the enrolment 
paper. 

96. (l) k letter, return or other document respecting the service of any person in, or the 
Presumption as to certain dismissal or discharge of any person from, any portion of His Majesty’s 
documents. Forces, or respecting the circnmstance of any person not having served 

in, or belonged to, any portion of his Majesty’s Forces, if purporting to be signed by or on 
behalf of the ^[Central Government] or the Commander-in-Chief in India or by any prescribed 
officer, shall be evidence of the facts stated in such letter, return or other document. 

(2) kn Army List, ^CNavy List,] Air Force List or Gazette purporting to be published 
by authority shall be evidence of the status and rank of the officers or warrant officers therein men- 
tioned, and of any appointment held by such officers or warrant officers and of the corps, ^tship,] 
unit, battalion, arm, branch or department of the service to which such officers or warrant officers 
belong. 

(3) Where a record is made in any service book in prirsuance of this Act or of any rules 
made thereunder or otherwise in pursuance of air force duty, and purports to be signed by the 
commanding officer or by the officer whose duty it is to make such record, such record shsaBl be 
evidence of the facts thereby stated. 



[SS. 96-100] 


THE INDIAN AIR FORCE ACT, 1932 


55 


(4) k copy of any record in any service book purporting to be certified to be a true copy by 
the officer having the 'custody of such book shall be evidence of such record. 

(5) Where any person subject to this Act is being tried on a charge of desertion or of 
absence without leave, and such person has surrendered himself into the custody of, or has been 
apprehended by, a provost-marshal, assistant provost-marshal or other officer, or any portion of 
His Majesty’s Forces, a certificate purporting to be signed by such provost-marshal, assistant pro- 
vost-marshal or other officer, or by the commanding officer of that portion of His Majesty’s Forces 
and stating the fact, date and place of such surrender or apprehension, shall be evidence of the 
matters so stated. 

(6) When any person subject to this Act is being tried on a charge of desertion or of absence 
without leave, and such person has surrendered himself into the custody of, or has been appre- 
hended by a police-officer not below the rank of an officer in charge of a police-station, a certificate 
purporting to be signed by such police-officer and stating the fact, date and place of such surrender 
or apprehension, shall be evidence of the matters stated. 

(7) Any document pmporting to be a report under the hand of any Chemical Examiner 
or Assistant Chemical Examiner to Government upon any matter or thing duly submitted to 
him for examination or analysis and rei^ort may be used as evidence in any proceeding under 
this Act. 

[a] Substituted by A. 0. for ‘‘Governor-General in CouneiL” [b] Inserted by the Amending Act, 1934 (35 
[XXXY] of 1934), S. 2 and Schedule. 

’ 97 . (1) If at any trial for desertion, absence without leave, overstaying leave or not rejoining 
Reference by accused w'hen warned for service, the person tried states in his defence any sufficient 
to Government officer, or reasonable excuse for his unauthorised absence, and refers in support 
thereof to any officer in ^[the service of the Crown], or if it appears that any such officer is likely 
to prove or disprove the said statement in the defence, the court shall address such officer and 
adjourn until his reply is received. 

(2) The written reply of any officer so referred to shall, if signed by him, be received in 
evidence and have the same effect as if made on oath before the court. 

(fS) If the court is dissolved before the x*eceipt of such reply, or if the Court omits to comply 
with the provisions of this section, the convening officer may, at his discretion, annul the proceed- 
ings and order a fresh trial by the same or another court-martial. 

[a] Substituted by A. 0. for “the civil, military or air force service of Government.*^ 

98 . (l) When any person subject to this Act has been convicted by a court-martial of any 
Evidence of previous con- offence such court-martial may inquire into, and receive and record 

fictions and service char- evidence of, any previous convictions of such person, either by a. 

court-martial established under this Act or any other enactment or by a 
fCriminal Court, and may further inquire into and record the service character of such person. 

(2) Evidence received under this section may be either oral or in the shape of entries in, or 
tcertified extracts from, court-martial books or other official records ; and it shall not be necessary 
to give notice before trial to the person tried that evidence as to his previous convictions or service 
^character will be received. 

99 . When any property regarding which any offence appears to have been committed, or 
Order for ciLStody and which appears to have been used for the commission of any offence, is 

^isposal of property pen- produced before a court-martial during a trial, the court may make such 
d%ng trial in certain cases. order as it thinks fit for the proper custody of such property pending 
the conclusion of the trial, and if the property is subject to speedy or natural decay may, after 
recording such evidence as it thinks necessary, order it to be sold or otherwise disposed of. 

CHAPTEB Vm. 

Confirmation, Ebvision, Pardon and Eemission of Sentences. 

Finding and sentence in- 100 . No finding Or sentence of a general or district court-martial shall 
.'validwithout confirmation, fee valid except SO far as it may be confirmed as provided by this Act. 

1. Section 98. — [1] “This section relates to evidence private life and to that extent it was too wide. The^ 
which may be adduced in a court-martial after the section, therefore, is amended in order to admit only 
accused is convicted, relating to his previous convictions evidence relating to previous convictions and to a man*s 
and general character. The section as originally drafted character as an officer or airman” — Select Committee 
‘Would appear to admit of evidence relating to a man’s* Report, 
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101. The findings and sentences of general courts-naartial may 
be confirmed by the ®'[ Central Government] or by any officer em. 
powered in this behalf by warrant of the ®' [Central Government.] 

[a] SuhsMuted by A. 0. for “Governor-General in Council.” 


Poioer to confirm finding 
and sentence of general 
court-marUal. 


Poioer tocmifirm finding 102. The findings and sentences of district coiirts-niartial may 
and sentence of district be confirmed by any authority having power to convene a general 
cQurt-martiah court-martial or by any officer empowered in this behalf by warrant of 


any such authority. 

Limitation of potvers of 
confirming authorities, 

may think fit. 

Confirmation of finding 
and sentence of field gene- 
ral court-martial. 


108. A warrant issued under section 101 or section 102 may contain 
such restrictions, reservations or conditions as the authority issuing it 

104. (l) Save as provided in suh-scetions (2) and (3), & finding 
and sentence of a field general court-martial shall not require to be con» 
firmed, and may he carried out forthwith. 


(2) The finding and sentence of a field general court-martial shall require to he confirmed — 

(a) in the case of the trial of an officer, 

(b) in the case of a sentence of death or of imprisonment for a term exceeding twO' 

years, and 

(c) in any other case if so ordered by the convening authority. 

(3) Such finding and sentence may he confirmed by the convening authority or, if the con- 
vening authority so directs, by an authority, superior to the convening authority. 


lOS. Subject to such restrictions as may be contained in any warrant issued under section 
Power of confirming 101 or section 102, a confirming authority may, if it confirms the sentence 
authority to mitigate, remit of a court-martial, mitigate or remit the punishment thereby awarded,. 
or commute sentences, commute that punishment for any punishment or punishments lower- 

in the scale laid down in section 19. 


106. When any person subject to this Act is tried and sentenced by court-martial while on 
Confi/rmation of finding board ship, the finding and sentence so far as not confirmed and executed- 
and sentence on hoard ship, on board ship may be confirmed and executed in like manner as if such 
person had been tried at the port of disembarkation. 

B>evimn of finding or 107. (l) Any finding or sentence of a court-martial which requires 
sentence, - confirmation may be once revised by order of the confirming authority r 

and on such revision, the court, if so directed by the confirming authority, may take additional 
evidence. 

(2) The Court, on revision, shall consist of the same officers as were present when the 
original decision was passed, unless any of those officers are unavoidably absent. 

(3) In case of such unavoidable absence the cause thereof shall be duly certified in the 
proceedings, and the Court shall proceed with the revision, provided that, if a general court-martial^ 
it still consists of five officers, or, if a district court-martial, of three officers. 


®T108. (1 ) Where a finding of guilty by a court-martial, which has been confirmed, or 
Sichsiitution of a valid ^bi^h does not require confirmation, is found for any reason to be invalid. 
finding or sentence for an or cannot he supported by the evidence, the authority which would have. 
imalid finding or sentence, Jiad power under section 110, to commute the punishment awarded by 
the sentence, if the finding had been valid, may substitute a new finding, if the new finding could 
have been validly made by the court-martial on the charge and if it appears that the court-martial 
must have been satisfied of the facts establishing the offence specified or involved in the new 
finding, and. may pass a sentence for the said offence. 

(2) Where a sentence passed by a court-martial, which has been confirmed, or which does 
not require confirmation, not being a sentence passed in pursuance of a new finding substituted' 
under sub-seotion (1), is found for any reason to be invalid, the authority which would have had 
power under section lio to commute the punishment awarded by the sentence if it had been valid 
may pass a valid sentence. 

(3) The punishment awarded by a sentence passed under sub-section (1) ox sub-section (2)r 
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shall not be liigber in the scale of pnnisbnaents than or in excess of the punishment awarded by 
the sentence for ■which a new sentence is substituted under this section.] 

[a] This section ■was substituted for the original section 108 by the Indian Army and Air Eorce (Amendment) • 

Act, 1943 (21 [XXI] of 1943), S. 8. [13-8-1943.] 

109 . (l) Whenever, in the course of a trial by court-martial, it appears to the Court that 
Provision where accused the person charged is of unsound mind and consequently incapable of 
is a lunatic making his defence, or that such person committed the act alleged, but 

was by reason of unsoundness of mind incapable of knowing the nature of the act or that it was 
wrong or contrary to law, the Court shall record a finding accordingly, and the president of the- 
Court shall forthwith report the case to the confirming authority, or, in the case of a field general 
court-martial, to the prescribed officer. 

(2) k confirming authority to whom a case is reported under sub-section (1) may, if it 
does not confirm the finding, take steps to have the accused person tried by the same or another 
court-martial for the offence with which he was originally charged. 

(B) k prescribed officer to whom a case is reported under sub-section (l) and a confirming'- 
authority confirming a finding in any case so reported to it shall order the accused person to be 
kept in custody in the prescribed manner, and, where the confirming authority is not itself the 
[Central Government], shall report the case for the orders of the ^■[Central Government]. 

(4) On receipt of a report under sub-section (l)ov sub-section (3), the [Central Government] 
may order the accused person to be detained in a lunatic asylum or other suitable place of safe 
custody. 

(6) Where an accused person, having been found by reason of unsoundness of mind to be 
incapable of making his defence, is in custody or under detention, the prescribed'officer may — 

(a) if such person is in custody under sub-section (3)^ on the report of a medical officer 
that he is capable of making his defence, or 

(b) if such person is detained under sub-section (4)tOnsb certificate such as is referred to in 
section 473 of the Code of Criminal Procedure, 1898, 

take steps to have such person tried by the same or another court-martial for the offence with which- 
he was originally charged or, provided that the offence is a civil offence, by a criminal court. 

(6) k copy of every order made by the prescribed officer under sub-section (5) shall forth- 
with be sent to the ^[Central Government]. 

[a] Substituted by A. 0. for “Goyernor-General in Council.'’ 

. 110 . (l) When any person subject to this Act has been convicted by a court-martial of any 
Pardons and r&inissions, offence, the ^[Central Government] or the prescribed oJEficer may — 

(a) either without conditions or upon any conditions which the person sentenced accepts, 
pardon the person or remit the whole or any part of the punishment awarded; or 

(h) mitigate the punishment awarded, or commute such punishment for any less punishment' 
or punishments mentioned in this Act. 

(2) If any condition on which a person has been pardoned or a punishment has been remitted' 
is, in the opinion of the authority which granted the pardon or remitted the punishment, not fulfilled, 
such authority may cancel the pardon or remission, and thereupon the sentence of the Court shall 
be carried into effect as if such pardon had not been granted or such punishment had not been** 
remitted : 

Provided that in the case of a person sentenced to imprisonment, such person shall undergo- 
only the unexpired portion of his sentence. 

(3) When under the provisions of section 23 a non-commissioned officer is deemed to be 
reduced to the ranks, such reduction shall, for the purposes of this section, be treated as a punishment 
awarded by sentence of a court-martial. 

[a] Substituted by A. 0. for “Governor-General in Council.” 


CHAPTEE IX. 

Executioi^ of Sentences and Disposal of Property. 

111 . In awarding a sentence of death a court-martial shall, in its discretion, direct that the- 
Sentence of death. offender shall suffer death by being hanged by the neck until he be dead,, 
or shall suffer death by being shot to death. 



58 


THE INDIAN AIR FORCE ACT, 1932 


[SS. 112-1191 


112 . Whenever any person is sentenced under this Act to imprisonment, the term of his 
Commencement of sen- sentence shall, whether it has been revised or not, be reckoned to commence 
fence of imynsoiiment. . on the day on which the original proceedings were signed by the president. 

^[ 113 . Whenever any sentence of imprisonment is passed under this Act, or whenever any 
Execution of sentence of sentence so passed is commuted to imprisonment, the confirming officer, 
im^prisonment, or, in the case of a sentence which does not require confirmation, the 

court or In either case such officer as may be prescribed may direct either that the sentence shall 
be carried out by confinement in a civil prison or by confinement in a military or air force prison, 
and the commanding officer of the person under sentence or such other officer as may be prescribed, 
shall for'ward a warrant in the prescribed form to the officer in charge of the prison in which the 
person under sentence is to be confined, and shall forward him to such inison with the warrant : 

Provided that in the case of a sentence of imiu-isonment for a period not exceeding three 
months, in lieu of a direction that the sentence shall be carried out by confinement in a civil, 
military or air force prison, a direction may be made that the sentence shall be carried out by 
confinement in air force custody : 

Provided further that on active service a sentence of imprisonment may be carried out by 
confinement in sucli i)lacG as the officer commanding the forces in the field may from time to 
time appoint.] 

[a] 6' by the Indian Army and Air Force (Military Prisons and Detention Barracks) Act, 1943, (14 

[XIV] of 1943), H. 5. [7-4-43] , 

114. Whenever, in the opinion of the Air Officer Commanding His Majesty’s Air Forces in 

Execniion of sentence of any sentence or portion of a sentence of imprisonment cannot, for 

imprtsonment %n special special reasons, conveniently be carried out in accordance with the 
cases. provisions of section 113, such officer may direct that such sentence or 

portion of sentence shall be carried out by confinement in any civil prison or other fit place. 

115. When any sentence of detention is passed under this Act, or when any sentence so 
ExeonHon of sentence of passed is commuted to detention, the punishment shall he carried out by 

defe7ihon. detaining the offender in any military or air force detention barracks, 

detention cells or other military or air force custody. 

^[116. Whenever an order is duly made under this Act setting aside or varying any sentence, 
Communication of cer- order or \^arrant under which any person is confined in a civil, military 
tain orders to priso^i officers, or air force prison, a warrant in accordance with such order shall be for- 
warded by the prescribed officer to the officer in charge of the prison in which such person is confined.! 
[a,] Suhstiiuted for the original section by the Indian Army and Indian Air Force (Amendment) Act, 1943 (21 

[XXI] of 1943), S. 9. [13-8-43]. 

117 . Where a sentence of transportation is imposed by court-martial under section 58, the 
0 fenders sentenced to offender, until he is transported, shall be dealt with in the same manner 

.transportation how dealt as if he had been sentenced to rigorous imprisonment, and shall be 
with mitil transported. deemed to have been undergoing his sentence of transportation during 
the term of his imprisonment. 

118 . When a sentence of fine is imposed by a court-martial under section 68 whether the 
Execution of sentence of trial was held within British India or not, a copy of such sentence, 

signed and certified by the president of the Court or the officer holding 
the trial, as the ease may be, may be sent to any Magistrate in British India, and such Magistrate 
shall thereupon cause the fine to be recovered in accordance with the provisions of the Code of 
'Criminal Procedure, 1898, for the levy of fines as if it was a sentence of fine imposed by such 
Magistrate, 

119 . (l) After the conclusion of a trial before any court-martial, the Court or the authox’ity 
Order for disposal of confirming its finding or sentence or any authority superior to such 

p^'operty regarding which authority, or in the case of a finding or sentence which does not require 
offience committed. confirmation, the officer commanding the unit within which the trial was 

•held, may make such order as it or he thinks fit for the disposal by destruction, confiscation, delivery 
to any person claiming to be entitled to possession thereof, or otherwise, of any property or 
document produced before the Court or in its custody, or regarding which any offence appears to 
have been committed or which has been used for the commission of any offence. 

(2) Where any order has been made under sub-section (1) m respect of property regarding 
which an offence appears to have been committed, a copy of such order signed and certified by the 
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authority making the same may, whether the trial w’as held within British India or not, he sent to 
a Magistrate in any presidency -town oi district in which such property for the time being is, and 
such Magistrate shall thereupon cause the order to be carried into effect as if it was an order 
passed by such Magistrate under the in’ovisions of the Code of Criminal Procedure, 1S9S. 

Explanation. — In this section the term “property” includes, in the case of property regarding 
which an offence appears to have been committed, not only such property as has been originally 
in the possession or under the eonfcrol of any party but also any property into or for which the same 
may have been converted or exchanged, and anything acquired by such conversion or exchange 
whether immediately or otherwise. 

Bsiablishmeni and regu- ®‘[119A. (l) The Central Government may set apart any build- 

lahon of air force prisons ix^g or part of a building or any place under its control as an air 
and deteniio7i barracks. pinson or detention barracks for the confinement of persons 

sentenced to imprisonment or detention under this Act, 

(2) The Central Government may by rules provide — 

(a) for the government, management and regulation of such air force prisons and 
detention barracks, 

(b) for the appointment and removal and powers of inspectors, visitors, governors and 
officers thereof, 

(c) for the labour of prisoners and persons undergoing detention therein and for enabling 
such prisoners or persons to earn by special industry and good conduct a remission of a i)ortion of 
their sentence, and 

(d) for the safe custody of such prisoners or persons and the maintenance of discipline 
among them and the punishment by personal correction, restraint or othensise, of offences com- 
mitted by them : 

Provided that such rules shall not authorise coiqioral punishment to be inflicted for any 
offence nor render the imprisonment or detention more severe than it is under the law for the time 
.being in force relating to civil prisons in British India. 

(3) Rules made under this section may provide for the application to air force prisons or 
detention barracks of any of the provisions of the Prisons Act, 1894 relating to the duties of officers 
of prisons and the punishment of persons not prisoners.] 

[a] Inserted by the Indian Army and Air Force (Military Prisons and Detention Barracks) Act, 1943 (14 [XIV3 
of 1943), S. 6. [7-4-1943 J 

CHAPTER X, 

Special Rules relating to Persons and Property, 

120. (1) If an officer of the Indian Air Force thinks himself wronged by his commanding 
Complaints against officer, or other superior officer, and on due application made to his 

s^iperior officers and commanding officer does not receive the redress to which he may consider 

himself entitled, he may complain to the ^[Central Government] in 

order to obtain iustice. 

(2) li any airman thinks himself wronged in any matter by any officer other than the 
■officer under whose command or orders he is serving, or by any airman, he may eomiolain thereof 
to the officer under whose command or orders he is serving, and if he thinks himself wronged by 
the officer under whose command or orders he is serving, either in respect of his complaint not 
being redressed or in respect of any other matter, he may complain thereof to his commanding 
officer, and if he thinks ffimself wronged by his commanding officer, either in respect of his com- 
plaint not being redressed or in respect of any other matter, he may complain thereof to the 
prescribed officer ; and every officer to whom a complaint is made in pursuance of this section 
shall cause such complaint to be inquired into, and shall, if on inquiry he is satisfied of the 
justice of the complaint so made, take such steps as may be necessary for giving full redress to 
the complainant in respect of the matter complained of. 

[a] S%ibsiituted by A. 0. for “ Governor-General in Council.” 

121. (l) No president or member of a court-martial, no judge advocate, no party to any 
Privileges of per sons proceeding before a court-martial, or his legal practitioner or agent, and 

attending courts martial. no witness acting in obedience to a summons to attend a court-martial. 
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shall, while proceeding to, attending on or returning from a court-martial, he liable to arrest 
under civil or revenue process. 

(2) If any such person is arrested under any such process, he may be discharged by order 
of the court-martial. 

Exemption from ^22. (l) No officer or person enrolled in the Indian Air Force shall be 

arrest for dehu liable to be arrested for debt under any process issued by, or by the authority 
of, any civil or revenue court or revenue officer. 

(2) The Judge of any such Court may examine into any complaint made by such person or 
his superior officer of the arrest of such person contrary to the provisions of this section, and may, 
by warrant under his hand, discharge the person, and award reasonable costs to the com- 
plainant, who may recover those costs in like manner as he might have recovered costs awarded 
to him by a decree against the person obtaining the process. 

(3) For the recovery of such costs no fee shall be payable to the Court by the complainant. 

123. Neither the arms, clothes, equipment accoutrements or necessaries of any person 

ProperUj exempt- subject to this Act, nor any animal used by him for the discharge of his 
ed from attachmenU duty, shall be seized, nor shall the pay and allowances of any such person or 
any part thereof be attached, by direction of any civil or revenue court or any revenue-officer, 
in satisfaction of any decree or order enforceable against him. 

Appheation to 124. Every person belonging to the Indian Air Force Eeserve shall, when 

reservists. called out for or engaged upon or returning from training or service, be entitled 

to all the privileges accorded by sections 122 and 123 to a person subject to this Act. 

128. (1) On the presentation to any .court by'or on behalf of any person subject to this Act of a 

Priority of hearing by certificate, from the proper air force authority, of leave of absence having 
courts of cases in which been granted to or applied for by him for the purpose of prosecuting 
persons mbgect to this Act or defending any suit or other proceeding in such court, the court shall, 
are concerned, application of such person, arrange, so far as may be possible, for 

the hearing and final disposal of such suit or other proceeding within the period of the leave SO 
granted or applied for. 

(2) The certificate from the proper air force authority shall state the first and last day of 
the leave or intended leave, and set forth a description of the case with respect to which the leave 
was granted or applied for. 

(8) 1 S .0 fee shall be payable to the Court in respect of the presentation of any such 
certificate, or in respect of any application by or on behalf of any such person for priority for the 
hearing of his case. 

(4) Where the Court is unable to arrange for the hearing and final disposal of the suit or 
other proceeding within the period of such leave or intended leave as aforesaid, it shall record its 
reasons for having been unable to do so, and shall cause a copy thereof to be furnished to such 
person on bis application without any payment whatever by him in respect either 6i the appli- 
cation for such copy or of the copy itself. 

(5) If in any case a question arises as to the proper air force authority qualified to grant 
such certificate as aforesaid, such question shall be at once referred by the Court to an officer com- 
manding a unit, whose decision shall be final. 

Property of deceased 126. The following rules are enacted respecting the disposal of the pro^ 
persons and deserters, perty of every person subject to this Act who dies or deserts — 

(1) The commanding officer of the unit to which the deceased person or deserter belonged 
shall secure all the moveable property belonging to the deceased or deserter that is in camp or 
quarters, and cause an inventory thereof to be made, and draw any pay and allowances due 
to such person. 

(2) In the case of a deceased person who has left in a Government savings bank (including 
any post office savings bank, however named) a deposit not exceeding one thousand rupees, the 
commanding officer may, if he thinks fit, require the secretary or other proper official of the bank 
to pay the deposit to him forthwith, notwithstanding anything in any departmental rules, and 
after the payment thereof in accordance with such requisition, no person shall have any right in 
respect of the deposit except as hereinafter provided. 

(3) In the case of a deceased person whose representative is on the spot and has given 
security for the payment of the service or other debts in camp or quarters (if any) of the deceased^ 



[SS. 126-128] 


THE INDIAN AIR FORCE ACT, 1932 


61 


the commanding officer shall deliver over any property received under clauses (l) and (2) to 
that representative. 

(4) In the case of a deceased person whose estate is not dealt with under clause (3), and 
in the case of any deserter, the commanding officer shall cause the moveable property to be sold by 
public auction, and shall pay the service and other debts in camp or quarters (if any), and, in 
the ease of a deceased person, the expenses of his funeral ceremonies, from the proceeds of the sale 
and -from any pay and allowances drawn under clause (1) and from the amount of the deposit (if 
any) received under clause (2), 

(5) The surplus, if any, shall, in the case of a deceased person, be paid to his representative 
(if any), or, in the event of no claim to such suiidIus being established within twelve months after 
the death, be remitted to the prescribed person. 

(6) In the case of a deserter, the surplus (if any) shall be forthwith remitted to the prescribed 
person and shall, on the expiry of three years from the date of his desertion be forfeited to His 
Majesty, unless the deserter shall in the mean time have surrendered or been apprehended. 

^1(7) In the case of a person dying or deserting while on active service, the references in 
the foregoing rules to the commanding officer shall be construed as references to the Standing 
Committee of Adjustment, if any, appointed in this behalf in the manner prescribed; and the power 
conferred by rule 2 to require payment of a deposit left in a Government savings bank shall be 
read as a power to require the payment from any deposit left in any bank, notwithstanding 
anything in the rules of the bank, of a sum, not exceeding one thousand five hundred rupees, 
equal to the nearest multiple of one hundred rupees above the amount estimated by the Standing 
Committee of Adjustment as necessary to meet the service and other debts in camp or quarters 
of the deceased. 

(8) The decision of the commanding officer or the Standing Committee of Adjustment, as 
the case may be, as to what are the service and other debts in camp or quarters of a deceased 
person and as to the amount payable therefor shall, without prejudice to any jurisdiction otherwise 
exercisable by a court of law, be final.] 

Explanation ^[l]* — A person shall be deemed to be a deserter within the meaning of this 
Meaning of deserter, section who has without authority been absent from duty for a period 
of twenty-one days and has not subsequently surrendered or been apprehended, 

^Explanation 2. — The expression ‘service and other debts in camp or quarters' includes 
for the purposes of this section money due as — 

air force debts, namely, sums due in respect of, or of any advance in respect of — . 

(a) quarters, 

(b) mess, band, and other service accounts, 

(o) air force clothing, appointments and equipments, not exceeding a sum equal to six 
months’ i^ay of the deceased, and having become due within eighteen months before his death.] 

[a] Buies 7 and 8 were added after Rule 6 by the Indian Air Force (Amendment) Act, 1945 (8 [VIII] of 1945)„ 
S. 2 [16-4-1945], [b] The original explanation was numbered as 1 and explanation 2 was added %Ud, 

127. Property deliverable and money payable to the representative of a deceased person 
Disposal of certam pj'o- under section 126 may, if the total value or amount thereof does not 
perty %oit}iout production of exceed one thousand rupees, and if the prescribed person thinks fit, be 

delivered or paid to any person appearing to him to be entitled to 
receive it or to administer the estate of the deceased, without requiring the production of any 
probate, letters of administration, certificate or other such conclusive evidence of title; and such 
delivery or payment shall be a full discharge to those ordering or making the same and to the 
^ [Crown] from all further liability in respect of the property or money; but ^nothing in this section 
shall affect the rights of any executor or administrator or other representative, or of any creditor 
of a deceased person against any person to whom such delivery or payment has been made. 

[a] Substituted by A. 0. for “Secretary of State for India in Council.’^ 


128. The provisions of ^’[sections 126 and 127] shall, so far as they can^ be made 
Application to lunatics'^ applicable, apply in the case of a person subject to this Act be- 
<ind persons ?nissing on coming insane or who, being on active service, is officially reported 
active service. miBSing ; - - - ^ . ' , . 
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Provided that, in the case of a person so reported missing, no action shall be taken under 
sub-sections (2) to (5)^ inclusive, ^[of section 126] until one year has elapsed from the date of such 
report. 

[a] The word and figures “Sections 126 and 127” were substituted for the words and figures “Section 126” by 
the Indian Army and Indian Air Force (Amendment) Act, 1943 (21 [XXI] of 1943) S. 10. [13-8-1943.] 

[b] Siihshtuted for the words “of the said section”, ^b^d. 


CHAPTER XL 

Supplemental. 

129. (1) The ^[Central Government] may make rules^ for the purpose of carrying into 
Potoer to make rules, effect the provisions of this Act. 

(2) In particular, and without prejudice to the generality of the foregoing power, such 
rules may provide for — 

(a) the discharge from the service of persons subject to this Act; 

(h) the specification of the punishments which may be awarded as field punishments 
under sections 21 and 25; 

(c) the assembly and procedure of courts of inquiry, and the administration of oaths or 

affirmations by such courts; 

(d) the convening and constituting of courts-martial; 

( e) the adjournment, dissolution and sittings of courts-martial; 

(f ) the procedure to he observed in trials by courts-martial; 

(g) the confirmation and revision of the findings and sentences of courts-martial; 

(h) the carrying into effect sentences of courts-martial; 

( i ) the forms of orders to be made under the provisions of this Act relating to courts martial 

and iraprisoiunent; 

(j) the constitution of authorities to decide for what persons, to what amounts and in 

what manner, provision should be made for dependants under section 29, and the due 
carrying out of such decisions; and 
(h) any matter in this Act directed to be prescribed. 

(8) All rules made under this Act shall be loublished in the ^[Official Gazette],, and on 
Such publication, shall have effect as if enacted in this Act. 

[a] Su'Estitiifted by A. 0. for “Governor-General in Conncil” [b] See the Indian Air Force Act Rules, published 
m the Gazette of India, 1933 Pi I, iDp. 374 to 434 as subsequently amended, [e] SuhMuted by A. 0. lor 
“Gazette of India”, 

130. [Amendments of certain enactments.] Bepealed ly the Bepealing Act, 1988 (I of 
1988), S, 2 and Schedule. 


SCHEDULE — [Amendments.] Bepealed by the Bepealing Act, 1938 (I of 1938), S. 2 
and Schedule. 


THE INDIAN AIR FORCE VOLUNTEER RESERVE (DISCIPLINE) 

ACT, 1939. 

STATEMENT OF OBJECTS AND REASONS. 


“In order to piovide additional personnel required to 
man Auxiliary Air Force units it is necessary to create 
«n Indian Air Force Volunteer Reserve. 

2. This toree will on formation be subject*! to the 
Indian Air Force Act, 1932, in the same manner as 
persons belonging to his Majesty’s Indian Air Force. 

“ 3. Legislation is th^efore required for the following 
purposes : — 

(a) To provide that members of the Indian Air Force 
Volunteer Reserve shall be subject to the Indian Air 


Force Act, 1932, when undei’ training or called into 
actual service. 

(b) To impose on members of the Indian Air Force 
Volunteer Reserve penalties for failing to join a unit or 
attend at any place, when required so to join or attend 
for the purpose of undergoing training or of entering 
into actual service. 

4. The Indian Air Force Volunteer Reserve (Disci- 
pline) Ordinance, 1939 (VII of 1939) will be repealed 
simultaneously with the passing of this Act.” 

— Gazette of India, 1939, Pt. V, p. 221. 
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ACT NO. XXXVI of 1939.^ 

[29 til September 1939,] 

An Act to prove for the discipline of members of the Indian Air Force Volunteer 
Beserve raised in British India on behalf of His Majesty, 

Whereas it is expedient to provide for the discipline of members of the Indian Air 
Force Volunteer Eeserve raised in British India on behalf of His Majesty ; 

It is hereby enacted as follows : — 

[a] This Act has been applied to — British Baluchistan, see G-azette of India, 1940, Pt. I, p, 790; the Darjeeling 
district and the partially excluded areas o£ the Mymensingh district, by Bengal Govermnent Notification 
No. 372, P., dated 19th January, 1940 ; the Chittagong Hill Tracts with effect from 6tli January, 1940, 
by Bengal Government Notification No. 820-E. A., dated 23rd January, 1940. 

Blion title, extent and (l) This Act may be called the Indian Air Force Volunteer 

commencement, Eeserve (Discipline) Act, 1939. 

(2) It extends to the whole of British India and applies to members of the Indian Air 
Force Volunteer Eeserve wherever they may be. 

(S) It shall come into force on such date^ as the Central Government may, by notification 
in the Official Gazette, appoint in this behalf. 

[a] The 6th January 1940, see Notification No. 15, dated 6th January, 1940, Gazette of India, 1940, Pt. I, p, 14* 

Poioer to make rules for 2. The Central Government may make rules for the 

regulation of the Indian government, discii^line and regulation of the Indian Air Force 
Air Force Volunteer Beserve. Volunteer Eeserve. 

3. Every member of the Indian Air Force Volunteer Eeserve, while undergoing training 
Liability to Indian Air in any unit, or otherwise, in pursuance of rules made under section 2, 

Force Acti 1982. Or when called into actual service in the Indian Air Force, in pursuance ^ 

of the said rules, shall be subject to the Indian Air Force Act, 1932, in the same manner as a 
person belonging to His Majesty’s Indian Air Force, and shall continue to be so subject until 
duly released from such training or service, as the case may be. 

4. (1) li any member of the Indian Air Force Volunteer Eeserve, when required, in’ 
Penalty for failure to jiursuance of rules made under section 2, to join a unit or attend at 

attend when reguired or any place for the purpose of undergoing training, fails without 
called up, reasonable excuse to join or attend in accordance with such requirement, 

he shall he ptinfehable with fine which may extend to two hundred rupees. 

(2 ) If' any member of the Indian Air Force Volunteer Eeserve, when called into actual 
service in the Indian Air Force, and required by such call to join any unit or attend at any 
place, fails without reasonable excuse to comply with such requirement at ot within such time as 
the Central Government may, by order, direct he shall be liable to be apprehended and punished, 
in the same manner as a person in or belonging to the Indian Air Force deserting or improperly 
absenting himself from duty, except that the punishment shall not exceed imprisonment which 
may extend to two years. 

6. When any member of the Indian Air Force Volunteer Eeserve is required, in 
Buie of evidence. pursuance of the rules made under section 2, to join any unit or attend 
at any place for the purpose of undergoing training or is called into actual service in the Indian Air 
Force, a certificate purporting to be signed by an officer appointed in this behalf under the said 
rules and stating that the said member failed to join or attend in accordance with such requirement 
or call shall, without proof of the signature or appointment of such officer, be evidence of the 
-matter stated therein, 

6* No court inferior to that of a Presidency Magistrate or Magistrate - of the first class 
Jurisdiction. shall try an offence iDunishahle under sub-section (1) ot section 4. 

7* The Indian Air Force Volunteer Eeserve (Discipline) Ordinance, 1939,^ is hereby 
Bepeal and saving, repealed; and any rules made, anything done and any action taken under 
the said Ordinance shall be deemed to have been made, done or taken under this Act as if this Act 
had commenced on the I6th day of September, 1939. 

[a] Ordinance 7 [YII] of 1939. 



THE ANAND MARRIAGE ACT, 1909. 

STATEMENT OF OBJECTS AND REASONS. 


"‘The object of the Bill is to set at rest doubts which 
may be raised of the validity of the marriage rite of the 
• Sikhs called “Anand.” 

This form of marriage has long been practised among 
the Sikhs but there are good reasons to believe that, 
in the absence of validating enactment, doubts may be 
thrown upon it and Sikhs may have to face great 
difficulties in future and incur heavy expenses on suits 
instituted in the Civil Courts. It is also apprehended that 


in the absence of such law some Judicial Officers may 
be uncertain as to the validity of this orthodox Sikk 
custom. 

It is desirable, therefore, that all doubts should be set 
at rest for the future by passing this enactment which 
merely validates and accepting the rite by following any 
new principles.’* — Gazette of India, 1908, Part V, 
page 367. 


ACT NO. VII of 1909.®- 


[22nd, October 1909.] 

An Act to remove doubts as to the validity of the marriage ceremony common among 

the S'lhhs called Anand. 


Whebeas it is expedient to remove any doubts as to the validity of the marriage ceremony 
common g.ynnvig the Sikhs called Anand ; It is hereby enacted as follows : — 

[a.] For Report of Select Committee, see Gazette of India, 1908, Pt. V; 1909, Pt. V, p. 1034 ; and for Proceedings 
in Council, see ibid, 1908, Pt. VI, p. 156, and ibidi, 1909, Pt. VI, pp. 156, 161 and 165. 

Short Me and extent, 1 . (l) This Act may be called the Anand Marriage Act, 1909; and 
( 2) It extends to the whole of British India. 

2. All marriages which may be or may have been duly solemnized according to the Sikh 
Validity of Anand marriage ceremony called Anand shall be, and shall be deemed to have 
marriages, been with effect from the date of the solemnization of each respectively, good 

mid valid in law. 


Exemption of certain 
marriages from Act, 


3. Nothing in this Act shall apply to — 


(a) any marriage between persons not professing the Sikh religion, or 
(h) any inarriage which has been judicially declared to be null and void. 

Saving of marriages 4. Nothing in this Act shall affect the validity of any marriage duly 
solemnised according to other solemizned according to any other marriage ceremony customary among 
ceremonies, 1 -]^^ 


Non-vaUdation of mar- S. Nothing in this Act shall be deemed to validate any marriage 
riages loithin prohibited de- between persons who are related to each other in any degree of consan- 

guinity or affinity which would, according to the customary law of the 
Bikhs, render a marriage between them illegal. 


THE ANCIENT MONUMENTS PRESERVATION ACT, 1904. 

CONTENTS. 


Sections. 

1. Short title and extent. 

2. Definitions. 

3. Protected monuments. 

Ancient Monuments, 

L Acquisition of rights in or guardianship of 
an ancient monument. 

5. Preservation of ancient monument by 
agreement. 

6. Owners under disability or not in posses- 
sion. 

7. Enforcement of agreement. 


Sections 

8. Purchasers at certain sales and persons 
claiming through owner bound by instru- 
ment executed by owner. 

9. Application of endowment to repair of an 
ancient monument. 

10. Compulsory purchase of ancient monu- 
ment. 

lOA. Power of Central Government to control 
mining, etc., near ancient monument. 

11. Maintenance of certain protected monu- 
ments. 


1. Section 2. — “Clause 2 has been recast by us so validity of such marriages in the past. We have also 

as to make it cover Anand marriages already solemnized omitted the reference to the re-marriages which seemed 

as well as those which may be solemnized hereafter, to us unnecessary, as the word “marriage** includes 

in order to prevent any doubts being raised as to the remarriage also.’* — Select Committee Bepm'U 
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6E0TI0NS 

12. Voluntary contributions, 

18. Protection of place of worship from misuse, 
pollution or desecration. 

14. Eelinquishment of Government rights in 
a monument. 

15. Eight of access to certain protected monu- 
ments. 

16. Penalties. 

Traffic in Antiquities. 

17. Power to Central Government to control 
traflic in antiquities. 

Froteetion of Sculptures, Carvings, Images, 

Bas-reliefs, Inscriptions, or like objects. 

18. Power to Central Government to control 
moving of sculptures, carvings or like 
objects. 

19. Purchase of sculptures, carvings or like 
objects by the Government. 


Sections 

Archceological Excavation. 

20. Power of Central Government to notify 
areas as protected. 

20A. Power to enter upon and make excava- 
tions in a protected area. 

20B. Power of Central Government to make 
rules regulating archaeological excavation 
in protected areas. 

200. Power to acquire a protected area. 

General. 

21. Assessment of market- value or compen- 
sation. 

22. Jurisdiction. 

23. Power to make rules. 

24. Protection to public servants acting under 
Act. 


STATEMENT OF OBJECTS AND REASONS. 


“ The object of this measure is to preserve to India 
its ancient monuments in antiquities and to prevent the 
excavation by unauthorised persons of sites of historic 
interest and value, 

2. In 1898 the question of antiquarian exploration 
■and research attracted attention, and the necessity of 
taking steps for the protection of monuments and rehcs 
of antiquity was impressed upon the Government of 
India. It was then apparent that legislation was required 
to enable the Government to discharge th^r responsi- 
bilities in the matter and a Bill was drafted on the lines 
of the existing Acts of Parliament modified so as to em- 
body certain provisions which have found a place in 
recent legislation regarding the antiquities of Greece and 
Italy. This draft was circulated for the opinions of local 
Governments and their replies submitted showed that 
Ahe proposals incorporated in it met with almost unani- 
mous approval, the criticism received being directed, 
for the most part, against matters of detail. The draft 
bas since been revised, the provisions of the Draft Bill 
prepared by the Government of Bengal have been em- 
bodied so far as they were found suitable and the pre- 
sent Bill is the result. 

3. The first portion of the Bill deals with protection 
of “Ancient monuments” an expression which has been 
defined in clause 2 [now section 2] . The measure will 
apply only to such of these as are from time to time 
•expressly brought within its contents through being de- 
clared to be “ protected monuments. ” A greater 
number of more famous buildings in India are al- 
ready in possession or under the control of the Govern- 
ment ; but there are others worthy of preservation 
which are in the hands of private owners. Some of 
these have already been insured or are fast falling into 
decay. The preservation of these is the chief object of 
the clause of the Bill now referred to and the provi- 
sions of the Bill are in general accordance with the policy 
enunciated in Section 23 of the Religious Endowments 
Act, 1863 (20 [XX] of 1863), which recoginses and saves 
the right of the Government “to prevent injury to and 
preserve buildings remarkable in their antiquity and for 
their historical or architectural value or required for the 
convenience of the pubhc.” The power to intervene is at 
present limited to cases to which Section 3 of the Ben- 
gal Regulation XIX of 1810 or Section 3 of the Madras 
Regulation VII of 1817 applies. In framing the present 
Bill the Government has aimed at having the necessity 


of good-will and securing the co-operation of the owners 
concerned and it hopes that the action which it is pro- 
posed to take may tend rather to the encouragement 
than to the suppression of private efiort. The Bill provi- 
des that the owner or the manager of the building which 
merits greater care than it has been receiving may be 
invited to enter into an agreement for its protection and 
that in the event of his refusing to come to terms the 
collector may proceed to acquire it compulsorily or take 
proper course to secure its application. It has been made 
clear that there is to be no resort to compulsory acquisi- 
tion in the case the monument is used in connection 
with religious observations, or in other case until the 
owner has had an opportunity of entering into an agree- 
ment of the kind indicated above; and it is expressly 
provided that the monument maintained by the Govern- 
ment under the proposed Act, shall not be used for any 
purpose inconsistent with its character or with purpose 
of its foundation, and that, so far as is compatible with 
the object in view the public shall have access to it free 
of charge. By the 4th proviso of clause 11 [now sec- 
tion 10] it is laid down that in assessing the value of the 
monument for the purpose of compulsory acquisition 
under the Land Acquisition Act, 1894 (1 [I] of 1894) its 
archaeological, artistic or historical merits shall not be 
taken into account. The object of the Government as 
purchaser being to preserve at the pubhc expense and 
for the public benefit an ancient monument with all 
its associations, it is considered that the value of those 
associations should not be paid for. 

[Notei — As the 4th proviso of clause 11 was the sub- 
ject of unfavourable comment, it was omitted by the 
Select Committee.] 

4. The second portion of the Bill deals with moveable 
objects of historical or artistic interest and these may be 
^vided into two classes ; the first consists of ornaments, 
enamels, silver and copper vessels, Persian and Arabjaa- 
Manuscripts, and curios general. These are for the most'' 
part portable and consequently difficult to trace; they 
are as a rule artistic; are of historic interest and it would 
be impracticable even were it desirable to prevent a- 
dealer from selling and a traveller from buying thfemr 
The sculptural carvings, images, basreliefs, inscriptions 
and the like form a distinct class by themselves, . in 
that their value depends upon their local connection. 
Such antiquities may, as in the case of those of Swat, , 
be found outside India or in Native States mdt , 
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Eegislature cannot reach directly; while as regards the 
British territory and under the existing law, it is im- 
possible to go beyond the provisions of the Indian Trea- 
sure Trove Act, 1878 (6 [VI] of 1878). In these circum- 
stances, it is proposed, by clause 18 of the Bill to take 
power to prevent the removal from British India of any 
antiquities which it may be deemed desirable to retain 
in the country, and at the same time to prevent impor- 
tation. By thus putting a stop or draft in such articles 
it is believed that it will be possible to protect against 
spoilation a number of interesting places situated without 
and beyond British territory. Clause 19 aims at provi- 
ding for antiquities such as sculptures and inscriptions 
which belong to another place and ought therefore to be 
kept in sitit or deposited in local museums. The removal 
of these, it is proposed to enable the local Government to 
prohibit by notification and the clause also provides 
that, lithe object is moveable, the owner may require the 
Government to purchase it out-right and that, if it is 


immovable the Government shall compensate the owner 
for any loss caused to him by the prohibition. Clause 20 
[now S. 19] deals with the compulsory purchase of such 
antiquities if that is found to be necessary for their pre- 
servation 'and the owner is not willing on personal or 
religious grounds to part with them. In such cases it is 
proposed that the price to be paid should be assessed by 
the Collector, subject to a right of appeal to the local 
Government; but it is for consideration whether the 
Land Acquisition Act of 1894 should be followed and 
reference to the Courts allowed. 

5. The third portion of the Bill deals with excavations 
and gives power to make rules to ]3rohibit or regulate 
such operations. 

6. The general power to make rules is given by 
clause 22 [ now S. 28 ], and clause 28 [ now S. 24 ] is 
intended to protect acts done or in good faith intended 
to be done, under the law which it is now proposed to^' 
enact.” — Gazette of India, 1903, Part V, page 518* 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 
— Amended by Act XVIII of 1982. — Adapted by A. 0. 

ACT NO. VII of 1904^ 

[18th March, 1904.] 

An Act to provide for the preservation of Ancient Monuments and objects of 
archcBological, historical, or artistic intei'est. 

Whereas it is expedient to provide for the preservation of ancient inonnnients, for the- 
exercise of control over traffic in antiquities and over excavation in certain places, and for the 
protection and acquisition in certain cases of ancient monuments and of objects of archaeological, 
historical or artistic interest. It is hereby enacted as follows: — 

[a] For Report of the Select Committee, see Gazette of India, 1904, Pt. V, p. 57; and for Proceedings in 
Council, see ibid., 1903, Pt. VI, pp. 166, 191; ibid., 1904, Pt. VI, pp. 20 and 76. This Act has been declared ta 
be in force in the Khondmals District by the Khondmals Laws Regulation, 1986, (IV of 1936), S. 8 and 
Schedule ; and in the Angul District by the Angul Laws Regulation, 1936 (V of 1936), S. 3 and Schedule. 

Short Me and extent. 1 . (l) This Act may be called the Ancient Monuments- Preserva- 

tion Act, 1904. 

(2) It extends to the whole of British India, inclusive of British Baluchistan, the Sonthal: 
Parganas and the Pargana of Spiti. 

l)efinit%ons. 2. In this Act, unless there is anything repugnant in the subject or 

context, — 

(1) “ancient monument” means any structure, erection or monument, or any tumulus or 
place of internment, or any cave, rock-seulptm'e, inscription or monolith, which is of historical, 
archgeological or artistic interest, or any remains thereof, and includes — 

(a) the site of an ancient monument; 

(b) such portion of land adjoining the site of an ancient monument as may be required 
for fencing or covering in or otherwise preserving such monument; and 

(c) the means of access to and convenient inspection of an ancient monument; 

(2) “antiquities” include any moveable objects which ^[the Central Government], by 
reason of their historical or archaeological associations, may think it necessary to protect against 
injury, removal or dispersion : 

(3) “Commissioner” includes any officer authorized by ^[the Central Government} ta 
perform the duties of a Commissioner under this Act : 

(4) ^'maintain” and “maintenance” include the fencing, covering in, repairing, restoring 
and cleansing of a protected monument, and the doing of any act which may be necessary for the 
purpose of maintaining a protected monument or of securing convenient access thereto : 

(5) “land” includes a revenue-free estate, a revenue-paying estate, and a permanent 
transferable tenure, whether such estate or tenure be subject to incumbrances or not : and 

(6) “owner” includes a joint owner invested with powers of management on behalf of 
Jpmself and other joint owners, and any manager or trustee exercising powers of management oven 
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an ancient monument, and the successor in title of any such owner and the successor in office of any 
such manager or trustee : 

Provided that nothing in this Act shall be deemed to extend the powers which may lawfully 
be exercised by such manager or trustee. 

[a] BuhBtiiuted by A, 0. for “the Government.” [b] Subshtufed by A. 0. for “tbe Local Government.” 

8* (l) The ^[Central Government] may by notification^ in the ® [Official Gazette], declare 
Protected monuments, an ancient monument to be a protected monument within the meaning 
of this Act. 

(2) k copy of every notification published under sub-section (l) shall be fixed up in a 
conspicuous place on or near the monument, together with an intimation that any objections to the 
issue of the notification received by the ^[Central Government] within one month from the date 
when it is so fixed up will be taken into consideration. 


(8) On the expiry of the said period of one month, the ^[Central Government], after 
considering the objections, if any, shall confirm or withdraw the notification. 

(^) k notification published under this section shall, unless and until it is withdrawn, be 
conclusive evidence of the fact that the monument to which it relates is an ancient monument 
within the meaning of this Act. 

[a] Suhshkited by A. O. for “Local Government.” fb] For notifications under this section, see General Buies 
and Orders and different Local Rules and Orders, [c] Substituted by A. O. for “Local Official Gazette.” 

Ancient Monuments, 


Acguisition of rights in 
or guardianship of an 
ancient monument. 


i. (1) The Collector, with the sanction of the [Central Govern- 
ment] , may purchase or take a lease of any protected monument. 


(2) The Collector, with the like sanction, may accept a gift or bequest of any protected 
monument. 


(3) The owner of any protected monument may, by written instrument, constitute the 
Commissioner the guardian of the monument, and the Commissioner msdy, with the sanction of 
the ^[Central Government], accept such guardianship. 

( 4) When the Commissioner has accepted the guardianship of a monument under sub- 
section ( 8)t the owmer shall, except as expressly provided in this Act, have the same estate, right, 
title and interest in and to the monument as if the Commissioner had not been constituted guar- 
dian thereof. 


(5) When the Commissioner has accepted the guardianship of a montiment under sub- 
section (8)j the provisions oHhis Act relating to agreements executed under section 5 shall apply to 
the -written instrument executed under the said sub-section. 


(6) Where a protected monument is without an owner, the Commissioner may assume 
the guardianship of the monument. 

[a] Substituted by A. O. for “Local Government.” 

b, (l) The Collector may, with the previous sanction of ®’[the Central Government], pro- 
Presermtion of ancient pose to the owner to enter into an agreement with **[the Central Govern- 
monument by agreement. ment] for the preservation of any protected monument in his district. ’ 

(2) kn agreement under this section may provide for the following matters, or for such of 
them as it may be found expedient to include in the agreement — 

f a j the maintenance of the monument; 

fhj the custody of the monument, and the duties of any person who may be employed to 
watch it; 

(c) the restriction of -the owner’s right to destroy, remove, alter or deface the monument 
or to build on or near the site of the monument; 

J the facilities of access to be permitted to the public or to any portion of the public and 
to persons deputed by the owner or the Collector to inspect or maintain the monument; 

(e) the notice to he given to *^[the Central Government] in case the lai^d on which the 
monument is situated is offered for sale by the owner, and the right to be reserved to ®[the Central 
Government] to x)urchase such land, or any specified portion of sui^h land, at its market-value; 

(f) the payment of any expenses incurred by the owner or by '°[the Central Goyemment] 
in connection with the preservation of the monument; 
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(g) the proprietary or other rights which are to vest in His Majesty in respect of the monn- 
inent when any expenses are incurred by °[the Central Government] in connection with the preser- 
vation of the monument; 

(h) the appointment of an authority to decide any dispute arising out of the agreement; and 

(i) any matter connected with the preservation of the monument which is a proper subject 
of agreement between the owner and ®[the Central Government], 

d[5l5 * ^ 

( 4) The terms of an agreement under this section may be altered from time to time with 
the sanction of ^[the Central Government] and with the consent of the owner. 

(5) With the previous sanction of ^'[the Central Government], the Collector may terminate 
an agreement und er this section on giving six months’ notice in writing to the owner. 

(6) The owner may terminate an agreement under this section on giving six months’ notice 
to the Collector. 

(7) An agreement under this section shall be binding on any person claiming to be owner 
of the monument to which it relates, through or under a party by whom or on whose behalf the 
agreement was executed. 

(8) Any rights acquired by ®[the Central Government] in respect of expenses incurred in 
protecting or preserving a monument shall not be affected by the termination of an agreement under 
this section. 

' [a]. Substituted by A. O. for “the Local Go-veroment.’* [b]. Substituted by A. 0. for “the Secretary of State for 
Indiain Couneil.” [e]. Substituted by A.p. for “the Governmeat.” [d]. Sub-section (3) was repealed by A. 0. 

. 6 . (1) If the owner is unable, by reason of infancy or other disability, to act for himself, 
Owners under disability the person legally competent to act on his behalf may exercise the powers 
or not in possessmv, conferred upon an owner by section 6. 

(2) In the case of village-property, the headman or other village-officer exercising powers 
of management over such property may exercise the powers conferred upon an owner by section 5. 

(8) Nothing in this section shall be deemed to empower any person not being of the same 
religion as the persons on whose behalf he is acting to make or execute an^ agreement relating to a 
protected monument which or any part of which is periodically used for the religious worship or 
observances of that religion. 

7 . (1) If the Collector apprehends that the owner or occupier of a monument intends 
Enforcement of agreement, to destroy, remove, alter, deface, or imperil the monument or to build 
on or near the site thereof in contravention of the terms of an agreement for its preservation under 
section 5, the Collector may make an order prohibiting any such contravention of the agreement. 

(2) If an owner or other person who is bound by an agreement for the preservation or 
maintenance of a monument under section 5 refuses to do any act which is in the opinion of the 
Collector necessary to such preservation or maintenance, or neglects to do any such act within such 
reasonable time as may be fixed by the Collector, the Collector may authorize any person to do any 
such act, and the expense of doing any such act or such portion of the expense as the owner may be 
liable to pay under the agreement may be recovered from the owner as if it were an arrear of land- 
revenue. 

(B) k person aggrieved by an order made under this section may appeal to the Commis- 
sioner, who may cancel or modify it and whose decision shall be final. 


8 . Every person who purchases, at a sale for arrears of land-revenue or any other public 
Purchasers at certain <i6inand, or at a sale made under the Bengal Patni Taluks Eegulation, 
1819, an estate or tenure in which is situated a monument in respect of 
which any instrument has been executed by the owner for the time 
being, under section 4 or section 6, and every person claiming any title 
to a monument from, through or under an owner who executed any 
such instrument, shall be bound by such instrument. 


sales and persons claiming 
throtigh owner bound by 
instrument executed by 
owner. 


9 . (l) If any owner or other person competent to enter into an agreement under section 5 
Application of mdowrrwnt for the preservation of a protected monument, refuses or fails to enter 
mon^r^t «««*«»»< into such an agreement when proposed to him by the Collector, and if 

monumen , ^ has been created for the purpose of keeping such 

monument in repair, or for iihat purpose among others, the Oqllector may institute, a suiit in the 
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Court of the District Judge, or if the estimated cost of repairing the monument does not exceed 
one thousand rupees, may make an application to the District Judge for the proper application of 
such endowment or part thereof. 

(2) On the hearing of an application under sub-section (l), the District Judge may sum- 
mon and examine the owner and any person whose evidence appears to him necessary, and may 
pass an order for the proper application of the endowment or of any part thereof, and any such 
order may be executed as if it were the decree of a Civil Court. 


10. (1) If the ^'[Central Government] apprehends that a protected monument is in danger 
Compulsory purchase of of being destroyed, injured or allowed to fall into decay, ^[the Central 
ancient monument Government may direct the Provincial Government to acquire it] 

under the provisions of the Land Acquisition Act, 1894, as if the preservation of a protected 
monument were a “public purpose” within the meaning of that Act. 

(2) The powers of compulsory purchase conferred by sub-section (1) shall not be exercised 
in the case of — 

(a) any monument which or any part of which is periodically used for religious obser- 
vances; or 

(b) any monument which is the subject of a subsisting agreement executed under section 5. 

(3) In any case other than the cases referred to in sub-section (2) the said powers of com- 
pulsory purchase shall not be exercised unless the owner or other person competent to enter into 
an agreement under section 5 has failed, within such reasonable period as the Collector may fix in 
this behalf, to enter into an agreement proposed to him under the said section or has termi- 
nated or given notice of his intention to terminate such an agreement. 

[a] Substituted by A. 0. for “Local Government.” [b] Substituted by A. 0. for “the Local Government may 
proceed to acquire it.” 


(1) If the ^[Central Government] is of opinion that mining, quarrying, exca- 
Power of Central Govern- vating, blasting and other operations of a like nature should ^ be res- 
ment 'to control mimng^ etc*, tricted or regulated for the purpose of protecting or preserving any 
near ancient monument ancient monument, the ^[Central Government] may, by notification in 
the ° [Official Gazette], make rules — 


( a) fixing the boundaries of the area to which the rules are to apply; 

(b) forbidding the carrying on of mining, quarrying, excavating, blasting or any operation 
of a like nature except in accordance’ Ivith the rules and with the terms of a licence; and 

(c) prescribing the authority by which, and the terms on which, licences may be granted 
to carry on any of the said operations, 

(2) The power to make rules given by this section is subject to the condition of the rules 
being made after previous implication. 

(8) A rule made u^ef this section may provide that any person committing a breach 
thereof shall be punishable with fine which may extend to two hundred rupees. 


1. Section 10 — Award by Court — Appeal on — [1] Government actually acquiring immovable property 
under S. 10— The owners of the property have the full rights which they would have under the Land A(^uimtron 
Act, including the right to appeal to the High Court from an award of Court provided by S. S4 of the Land 
Acquisition Act. — (Vol 5) 1918 Bom. 245 (246). 

Compensation, — [2] Eor factors that cannot be taken into consideration while fixing the compensation, 
see (Vol 5) 1918 Bom. 245 (246). * . 

1. Section lOA. — “ The Ancient Monuments Preservation Act, 1904, does not contain ^y provisions 
empowering the Government (i) to control excavation by or enlist the aid of archaeologists, whether Indwn or 
foreign, outside the Department or Universities and learned societies in excavation work, or (u) to regulate tne 
disposal of antiquities found by such outside agencies .... Experience of countries such as Egypt and Mesopotaima 
shows that the help of expert outside agencies as well as of learned bodies in India would materiaUy assist in tne 
expansion or archseological exploration in India.* . . . But if the aid of outside agencies is to be enlisted it is 
necessary that the operations of these agencies should be suitably controlled, both as regards the conduct ot 
exploration and excavation and the disposal of the antiquities that may be discovered as a 

Gazette of India, 1931, Part V, p. 111. In order to achieve this object S. lOA was inserted and Ss. 20 to 20U were 
sitbshtuted by Act 18 [XVIEI] of 1932. 
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(4) li any owner or ocenpier of land included in a notification under sub-section (1) proves 
to the satisfaction of the '’[Central Government] that he has sustained loss by reason of such land 
being so included, the '’[Central Government] shall pay compensation in respect of such loss.] 

[a] Section lOA was inserted by the Ancient Monuments Preservation (Amendment) Act, 1932 (18 [XVIII] 
of 1932), S. 2. [b] Suhshtuted by A. 0. for “Local Government.” [c] Substituted by A. 0, for “Local Official 
Gazette.” 


11. (1) The Commissioner shall maintain every monument in respect of which the 
Maintenance of certain Government ha,s acquired any of the rights mentioned in section 4 

protected monuments, or which the Government has acquired under section 10. 

(2) When the Commissioner has accepted the guardianship of a monument under section 4, 
he shall, for the purpose of maintaining such monument, have access to the monument at all rea- 
sonable times, by himself and by his agents, subordinates and workmen, for the purpose of 
inspecting the monument, and for the purpose of bringing such materials and doing such acts as he 
may consider necessary or desirable for the maintenance thereof. 

12. The Commissioner may receive voluntary contributions towards the cost of maintaining 
Voluntary contributions, a protected monument and may give orders as to the management and 

application of any funds so received by him : 

Provided that no contribution received under this section shall be applied to any purpose 
other than the purpose for which it was contributed. 


Protection of place of 
worship from misuse, pollu- 
tion or desecration. 


13. (l) k place of worship or shrine maintained by the Govern- 
ment under this Act shall not be used for any purpose inconsistent with 
its character. 


(2) Where the Collector has, under section 4, purchased or taken a lease of any x^tected 
monument, or has accepted a gift or bequest, or the Commissioner has, under the same section, 
accepted, the guardianship thereof, and such monument, or any part thereof, is periodically used 
for religious worship or observances by any community, the Collector shall make due provision for 
the protection of such monument, or such part thereof, from pollution or desecration — 


(cb) by prohibiting the entry therein, except in accordance with conditions prescribed with 
■the concurrence of the persons in religious charge of the said monument or part thereof, of any 
person not entitled so to enter by the religious usages of the community by which the monument 
or part thereof is used, or 


(b) by -taking such other action as he may think necessary in this behalf. 


B6Unquishme7it of Gov- 
ernment rights in a monu- 
ment 


15. With the sanction of *^[the Central Government], the Com- 
missioner may — 


(a) where rights have been acquired by ^[the Central Government] in respect of any monu- 
ment under this Act by virtue of any sale, lease, gift or will, relinquish the rights so acquired to 
the person who would for the time being be the owner of the monument if such rights had not 
been acquired, or 

(b) relinquish any guardianship of a monument which he has accepted under this Act. 

[a] Substituted by A. O, for “the Local Government.” [b] Substituted by A. 0. for “Government.” 


18. (Ij Subject to such rules as may after previous imblication be made by ®'[the 
Eight of access to cer- Central Government] , the public shall have a right of access to any 
tahi protected monuments, monument maintained by ^[the Central Government] under this Act. 

(2) In making any rule under sub-section (l) ^[the Central Government] may provide that 
a breach of it shall be punishable with fine which may extend to twenty rupees. 

[a] Substituted by A. 0. for “the Local Government.” [b] Substituted by A. 0. for “the Government.’'^ 

16. Any person other than the owner who destroys, removes, injures, alters, diefaces or 
^ Penalties, imperils a protected monument, and any owner who destroys, removes, 

injures, alters, defaces or imperils a monument maintained by ®'[the Central Government] under 
this Act or in respect of which an agreement has been executed under section 5, and any 
owner or occupier who contravenes an order made under section 7, sub-section (l)y shall 


1. Section 13 — The expression “place of worship or shrine” in sub- section (1) was substituted im the word 
“monument” by the Select Committee. The Committee has also added sub-section (2) which ie intended to 
afford a safeguard against the desecration of any building periodically used for religious worship. 
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l)e punishable with fine which may extend to five thousand rupees, or with imprisonment which may 
-extend to three months, or with both, 

[a] Substituted by A. 0. for “Government.” 

Traffic in Antiquities* 

17, (1) If the ^[Central Government] apprehends that antiquities are being sold or 
Power to Central Govern- removed to the detriment of India or of any neighbouring country, ^[it] 

‘ment to control traffic in may, by notification® in the ^[Official Gazette], prohibit or restrict the 
mitiguities, bringing or taking by sea or by land of any antiquities or class of 

-antiquities described in the notification into or »out of British India or any specified part of 
British India* 

(2) Any person w^ho brings or takes or attempts to bring or take any such antiquities 
into or out of British India or any part of British India in contravention of a notification 
issued under sub-section (1), shall be punishable with fine which may extend to five hundred 
rupees. 

(8) Antiquities in respect of which an offence referred to in sub-section (2) has been com- 
mitted shall be liable to confiscation, 

(4) kn officer of Customs, or an officer of Police of a grade not lower than Sub-Inspector, 
duly empowered by the ® [Central Government] in this behalf, may search any vessel, cart or other 
means of conveyance, and may open any baggage or package of goods if he has reason to believe 
i)hat goods in respect of which an offence has been committed under sub-section (2) are con- 
•tained therein. 

(5) k person who complains that the powder of search mentioned in sub-section (4) has 
.been vexatiously or improperly exercised may address his complaint to the ® [Central Government], 
£tnd the ® [Central Government] shall pass such order and may aw^'ard such compensation, if any, 
as appears to it to be just, 

[a] Substituted by A, 0. for “Governor-General in Council.” [b] Substituted by A, 0. for “he”, [o] See 

notification No. 110, dated 28th May 1917, Gazette of India 1917, Part I, p. 989, and Notification No. 
1385, dated 8th July 1924, Gazette of India 1924, Part I, p. 641; General Buies and Orders, Vol. Ill, [d] 
Substituted by A. 0. for “Gazette of India.” [e] Substituted by A. 0. for “Local Government.” 

Protection of SculphLres^ Carvings^ Images^ Bas-reliefs^ Inscriptions or Uh^ objects, 

18. (1) If ^[the Central Government] considers that any sculptures, carvings, images. 
Power to Central Govern- has-reliefs, inscriptions or other like objects ought not to be moved from 

to control moving of the place where they are without the sanction of ^[the Central Govern- 
sculptures, caivings or Me ment], ®'[the Central Government] may, by notification® in the ‘^[Offi- 

eial Gazette], direct that any such object or any class of such objects 
shall not he moved unless with the written permission of the Collector. 

(2) A person applying for the permission mentioned in sub-section (l) shall specify 
the object or objects which he proposes to move, and shall furnish, in regard to such object or objects, 
any information which the Collector may require. 

(8j If the Collector refuses to grant such permission, the applicant may appeal to the 
Commissioner, whose decision shall be final. 

(4j Any person who moves any object in contravention of a notification issued under 
sub-section flj, shall be punishable with fine which may extend to five hundred rupees. 

(Sjli the owner of any property proves to the satisfaction of ®'Cthe Central Govern- 
ment] that he has suffered any loss or damage by reason of the inclusion of such property in a 
notification published under sub-section flJ, ®*[the Central Government] shall either — 

(a) exempt such property from the said notification, 

(bj purchase such property, if it be moveable, at its market- value, or 

{cj pay compensation for any loss or damage sustained by the owner of such property, if it 
be immoveable. 

[a] Substituted by A, 0. for “the Local Government.” [b] Substituted by A. 0. for “the Government.” 
[c] For notification under this section, issued before the 1st April 1937, by the Government of — (1) Bengal, 
see Calcutta Gazette, 1908, Pt. I, p. 1248, and ibid*, 1909, Pi 1, p. 23 ; and p. 957 as to Gaya 
District. (2) Central Provinces, see 0. P. Gazette, 1906,* Pt. Ill, p. 616. (3) N, W. F. P. see Gazette of India, 
1909, Pt. II, p. 1554. [d] Substituted by A. 0. for “Local Official Gazette.” 
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49* (l) If ®‘[the Central Government] apprehends that any object mentioned, in a notifioa* 
T'tiTcliase of sculptures, ^i^n issued under section 18, sub-section (1), is in danger of being 
carvings or like objects by destroyed, removed, injured or allowed to fall into decay, ^[the Central 
the Government Government] may pass orders for the compulsory purchase of such 

object at its market- value, and the Collector shall thereupon give notice to the owner of the object 
to be purchased. ■ 

(2) The power of compulsory purchase given by this section shall not extend to — 

(a) any image or symbol actually used for the purpose of any religious observance^ or 

(b) anything which the owner desires to retain on any reasonable ground personal to himself 
or to any of his ancestors or to any member of his family. 

[a] Substituted by A, O. for “the Local Government,” 


[ArcJicsological Excavation. 

20. fij If the ^[Central Government] c|* ❖ j opinion that excavation for 

Power of Central Govern- arcbasological purposes in any area should be restricted and regulated in 
ment to notify areas as the interests of archaeological research, the ^[Central Government] may, 
Protected. ] 3 y notification in the ^ [Official Gazette] specifying the boundaries of the 

area, declare it to be a protected area. 

(2) From the date of such notification all antiquities buried in the protected area shall be 
the property of ® [the Crown] and shall be deemed to be in the possession of ® [the Crown] , and 
shall remain the property and in the possession of ® [the Crown] until ownership thereof is transfer- 
red; but in all other respects the rights of any owner or occupier of land in such area shall not be 
affected. 

[a] This heading and S. 20 were substituted by the Ancient Monuments Preservation (Amendment) Act, 1932 
(18 [Xyill] of 1932), S. 3. [b] Substituted by A. O. for “Governor-General in Council.” [c] The words “after 
consulting the Local Government” were repealed by A. 0. [d] Substituted by A. 0. for “Gazette of India.” 
[e] 8uhst%tuted by A. 0. for “Government.” 


Power to enter upon and (l) Any officer of .the Archseological Department or 

make excavations in a any person holding a licence under section 20B may, with the written 
protected area. permission of the Collector, enter upon and make excavations in any 

protected area. 


(2) Where, in the exercise of the power conferred by sub-section (l), the rights of any 
person are infringed by the occupation or disturbance of the surface of any land, ^[the Central 
Government] shall pay to that person compensation for the infringement.] 

‘ W Inserted by the Ancient Monuments Preservation (Amendment) Act, 1932 (18 [XYIII] of 1932) S S. 
M Substituted by A. O. for the “Government.” 


Power of Central Govern- 

^^OB. (l) The ^[Central Gbvernment] may make rules — 

in protected areas. 


(a) prescribing the authorities by whom licences to excavate for archgeological purposes 
in a protected area may he granted ; 

(h) regulating the conditions on which such licences may be granted, the form of such 
licences, and the taking of security from licensees ; 

(c) prescribing the manner in which antiquities found by a licensee shall be divided 
between ® [the Central Government] and the licensee ; and 

(d) generally to carry out the purposes of section 20. 

power to make rules given by this section is subject to the condition of the rules 
being made after previous publication. 

(3) Such rules may be general for all protected areas for the time being, or may be special 
lor any particular protected area or areas. 


may provide that any person committing a breach of any rule or of any 
condition of a licence shall he punishable with fine which may extend to five thousand rupees, 
and may further provide that where the breach has been by the agent or servant of a licensee the 
licensee himself shall he punishable.] 


rihi Preservation (Amendment) Act, 1932 (18 [XVIH] of 1932), B. 3. 

lb] Subsisted hj A. 0 . for “Governor-General in Council.” [c] Subsmuted\ A. 0 . for “Government.” 
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*[200. If the ’’[Central Government] ia of opinion that a protected area contains an 

Fower to acquire a -pro- ancient monument or antiquities of national interest and value, ®[it] 
tecled area. may direct the ^ [Provincial Government] to acquire such area, or any 

part thereof, and the ‘^[Provincial Government] may thereupon acquire such area or part under 
the Land Acquisition Act, 1894, as for a public purpose]. 

[a] Inserted by the Ancient Monuments Preservation (Amendment) Act, 1932 (18 [XYIII] of 1932), S. 3. 

[b] Substituted by A, 0. for “Governor-General in Council’*, {ol-^^Suhstihited by A. O. for “he”. 

[d] Sub^hUUed by A. O. for “Local Government”. 

General. 

21. (1) The market-value of any property which Government is empowered to purchase 

Assessment of market- at such value under this Act, or the "" ] compensation to be 

wlue or compeoisation. paid by Government in respect of anything done under this Act, shall, 
where any dispute arises ^[in respect] of such market-value or compensation, be ascertained in 
the manner provided by the Land Acquisition Act, 1894, Sections 3, 8 to 34, 45 to 47, 51 and 52, so 
far as they can be made applicable : 

Provided that when making an inquiry under the said Land Acquisition Act, 1894, the* 
Collector shall be assisted by two assessors, one of whom shall be a competent person nominated 
by the Collector, and one a person nominated by the owner or, in case the owner fails to nomi- 
nate an assessor within such reasonable time as may be fixed by the Collector in this behalf, by 
the Collector. 

[a] The words “amount of” were repealed by the Ancient Monuments Preservation (Amendment) Act, 1932, (18 
[XVIII] of 1932), S. 4. [b] SuhsMuted by S. 4, ilnd for “touching the amount.” 

Jurisdiction. 22. A Magistrate of the third class shall not have jurisdiction to 

try any person charged with an offence against this Act. 

23. (1) The ^[Central Government] "•'] may make rules® for carrying out any of. 

Power to make rules, the purposes of this Act. 

(2) The power to make rules given by this section is subject to the condition of the rules 
"being made after previous publication. 

[a] Substituted by A. 0. for “Governor-General in Council.” [b] The words “or the Local Government” were 
repealed by A. 0. [c] For rules made by the Madras Government before the 1st April 1937, for the decipher- 

ment, publication, and custody of Indian inscriptions on Stone and Copper, see Madras Rules and Orders. 

24. No suit for compensation and no criminal proceeding shall lie against any public 

Protection to public ser- servant in respect of any act done, or in good faith intended to be 

mnts acting under Act. done, in the exercise of any power conferred by this Act. 


THE APPELLATE JURISDICTION ACT, 1929.^ 

(19 GEO. V, C, 8.) 

[5th February 1929.] 

An Act to make further provision with respect to the constitution of the 
Judicial Committee of the Pj'ivy Council and to authorise the 
appointment of an additional Lord of Appeal in Ordinary. 

Be it enacted by the King’s Most Excellent Majesty, by and with the advice and consent 
of the Lords Spiritual and Temporal, and Commons, in this present Parliament assembled and 
by the authority of the same, as follows : — 

[a] This Statute was published for general information under No. 12-in/29-P, dated 25th June 1929 — see 
Gazette of India dated 29th June 1929. 


1. (1) His Majesty may by Letters Patent appoint two persons qualified as provided 
Power to appoint Indian section to be members of the Judicial Committee of the 

Jtidges, etc,, as additional Privy Council, and may from time to time fill any vacancies 
members of the Judicial caused by death or otherwise in the offices of the persons so* 
Ocmmittee. appointed. 


1. Section 21. — Acquisition of antiquities by Gov- owners for ’acts done under this Act, only the provisions 
£rnment,<^ [1] In ascertaining the market-value of move- of the Land Acquisition Act enumerated in this section 
able antiquities or the compensation to be paid to the are to guide the Court. (Vol 5) 1918 Bona,. 245 (246).., 
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^1(2) A person shall be qualified under this section if he is a Privy Councillor, and 

(а) is or has been a Judge of the Federal Court in India, a High Court in British India or 
the High Court at Eangoon, or 

('SJ is a barrister, advocate or pleader of not less than fourteen years standing who 
practises, or has practised, in British India or British Burma. * 

In this sub-section the expression “High Court in British India” means a Court which is 
a High Court for the purposes of the Government of India Act, 1935, and, as respects any period 
before the commencement of Part III of that Act, a Court which was a High Court within the 
meaning of clause (24) of section 3 of an Act of the Indian Legislature known as the General 
Clauses Act, 1897.] 

(3) A person appointed a member of the Judicial Committee under this section shall hold his 
office during good behaviour subject to a power of removal by His Majesty on an address 
presented to His Majesty by both Houses of Parliament, but shall retire therefrom on attaining 
the age of seventy-two years. 

(4) There shall be paid to each person appointed a member of the Judicial Committee 
under this section a yearly salary of two thousand pounds, and the said salary shall be charged 
on and paid out of the Consolidated Fund or the growing produce thereof. 

(б) It provision is made for the payment to any such person out of ^[the revenues of the 
Federation of India, the revenues of the Governor-General of India in Council or the revenues 
of Burma, as the case may be] of any sum, not exceeding two thousand pounds, by way of 
increase of salary, that sum may be received by that person, and his salary shall be treated as 
^being increased accordingly. 

(6) His Majesty may, by Letters Patent, grant to any person appointed a member of the 
Judicial Committee under this section who having served as such member for a period of five 
years or upwards — 

(a) retires on attaining the age of seventy -two ; or 

(b) is, before attaining such age as aforesaid, disabled by permanent infirmity from dis- 
charging the duties of his office, a pension by way of annuity, to be continued during his life, of one 
thousand pounds a year, and any such pension shall be charged on 'and paid out of the 
Consolidated Fund or the growing produce thereof. 

(7) Section 30 of the Judicial Committee Act, 1833,° and section 4 of the Appellate Jurisdiction 
Act, 1887, shall he repealed, but nothing in this repeal shall, in the case of any person who at the 
passing of this Act is entitled under those sections to attend the sittings of the Judicial Committee, 
affect his right so to attend, or the payment to him of the allowance which at the passing of this 
Act he is receiving under those sections. 

fa] Sub-seetion (2) was siibstihiied by A. 0. (P). [b] Substituted for the words “the revenues of India’ ^ 
ibid, [c] 3 & 4 Will. IV, e. 41. [d] 50 & 51 Viet., c. 70, 

2. His Majesty may appoint one Lord of Appeal in Ordinary in addition to the six Lords 
Additimal Lord of Ap- of Appeal in Ordinary whom he may appoint by virtue of the Appellate 
Jurisdiction Act, 1876,^ as amended by the Appellate Jurisdiction Act, 
1913,^ and the provisions of section 6 of the Appellate Jurisdiction Act, 1876 (as amended by any 
subsequent enactment) with respect to the appointment of Lords of Appeal in Ordinary and their 
duties, tenure of 'office, rank, position, salary and' pension shall apply to the making of appoint- 
ments and to persons appointed under this section. 

[a] 39 & 40 Viet. c. 59. [b] 3 & 4 Geo. V. c. 21. 

Short title. 3 , This Act may be cited as the Appellate Jurisdiction Act, 1929. 
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ACT XIX of 1850.^ 

Concerning the binding of Apprentices, 


[ 11th April, 1850.] 


Foe better enabling children, and especially orphans and poor children brought up by 
Preamble. public charity, to learn trades, crafts, and employments, by which, when they 
oome to full age, they may gain a livelihood ; It is enacted as follows : — 

[a] This Act has been declared to be in force in the whole of British India, except the Scheduled Districts, by 
the taws Local Extent Act, 1874 (15 [XV] of 1874), S. 3. 

It has been declared, by notification under the Scheduled Districts Act, 1874 (14 [XIV] of 1874), S, 3 (A) to 
be in force in the following Scheduled Districts, namely : — 

SIND — See Gazette of India, 1880, Pt. I, p. 672. — West Jalpaiguri, the Western Duars, the Western Hills of 
Darjiling, the Darjiling Tarai, and the Damson Sub-Division of the Darjiling District, ibid, 1881, Pt. I, 
p. 74 — The District of Hazaribagh, Lohardaga (now the Eanchi District, see Calcutta Gazette, 1899, Pt. I, 
p. 44), and IVIanbhum, and Pargana Dhalbhum and the Kolhan in the District of Singhbhinn; iUd, 1881, 
Pt. I, p. 504 — *The Scheduled portion of the Mirzapur District, ibid, 1879, Pt. I, p. 383 — I’aunsar Bawar, 
%bid, 1879, Pt. I, p. 382 — The Districts of Hazara, Peshawar, Kohat, Bannu, Dera Ismail Khan and Dera 
Ghazi Khan. (Portions of the Districts of Hazara, Bannu, Dera Ismail Khan and Dera Ghazi Khan and 
the Districts of Peshawar and Kohat now form the N,-W. F. P., see Gazette of India, 1901, Ft. I, p. 857, 
and ibid, 1902, Pt. I, p. 675; but its application has been barred in that part of the Hazara District known 
as Upper Tanawal, by the Hazara (Upper Tanawal) Eegulation, 1900 (2 [II] of 1900), S. 3, ibid, 1886, Pt. I, 
p, 48) — The Scheduled Districts of the C. P., ibid, 1879, Pt. I, p. 771 — The Scheduled Districts in Ganjam 
and Vizagapatam, ibid, 1898, Pt. I, p. 870 — The District of Sylhet, ibid, 1879, Pt. I, p. 631 — The rest of 
Assam (except the North Lushai Hills), iUd, 1897, Pt. I, p. 299. 

It has been extended, by notification under S. 5 of the last mentioned Act to the following Scheduled Districts, 
namely : — Kumaon and Garhwal, see Gazette of India, 1876, Pt. I, p. 606 — The Tarai of the Province of 
Agra, W 1876, Pt. I, p. 505. 

It has been declared, by notification under S- 3 (b) of the same Act, not to be in force in the Scheduled Dis- 
tricts of Lahaui. See Gazette of India, 1886, Pt, I, p. 301. 

Instruments of apprenticeship executed by a Magistrate under this Act, or by which a person is apprenticed 
by or at the charge of a public charity, are exempted from stamp duty by the Stamp Act, 1899 (2 [II] of 
1899), Soh. I, Art. No. 9. 

1. Any child, above the age of. ten, and under the age of eighteen years, may be bound 
Apprenticing of child he- apprentice by his or her father or guardian to learn any fit trade, craft, 
tmeen 10 and 18 years old. or employment, for such term as is set forth in the contract of appren^- 
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ticeship, not exceeding seven years, so that it be not prolonged beyond the time when such child 
shall be of the full age of twenty-one years, or, in the case of a female, beyond the time of her 
marriage. 

_ . , f • .2- The age set forth in the contracts shall be evidence of the age of 

Horn aTtT right To service" child, in all c[uestions which arise as to the right of the master to 

the continuance of the service. 

Powers of Magistrate or 3. Any Magistrate or Justice of the Peace may act with all the 
Justice acting for orphans, powers of a guardian under this Act, on behalf of any orphan, or poor 

child abandoned by its parents, or of any child convicted before him, 
or any other Magistrate of vagrancy, or the commission of any petty offence. 

4. Any orphan or poor child, brought up by any public charity, may be bound apprentice 
Apprenticing of child brought by the governors, directors, or managers thereof, as his or her 

up by public charity, guardians for this purpose. 

5. [Apprenticing of such boy in sea-service.] Bepealed by the Indian Merchant 
Shipping Act, 1928 (XXI of 1928), section 296. 


Bepealed by the 


emcuted as prescribed, and 
deposited. 


Copies 

parties. 


to be given to 


6. [Apprenticing of such boy in ship of the East India Company.] 

Bepealing Act, 1870, (XIV of 1870). 

7. [Who to be agent of master of apprentice serving in ship.] Bepealed by the Indian 
Merchant Shipping Act, 1923 (XXI of 1928), section 296. 

8 . Every contract of apprenticeship shall be in writing, according to the form given in the 
Form and contents of Schedule (a) annexed to this Act, or to the like effect, which shall set 

contract of apprenticeship, forth the conditions agreed upon, particularly specifying the age of the 
apprentice, the term for which he is bound, and what he is to be taught. 

9. Every such contract shall be signed by the person to whom the apprentice is bound, 
Signatures to contract. and by the person by whom he is bound, and by the apprentice, wheni 

he is of the age of fourteen years or more at the time of binding; but, when the apprentice is 
bound by the governors, directors, or managers of a public charity, the signature of two of them, 
or of their secretary or officer, shall be sufficient on behalf of the persons binding the apprentice. 

10- No such contract shall be valid unless it be executed in the manner aforesaid, nor- 
Contract not valid unless until it has been deposited in the office of the Chief Magistrate of the 
place or district where it has been executed, ^[''' "" and the person 

in whose office any such contract is deposited shall give to each of the 
parties a copy thereof, certified under his hand, which certified copies 
shall be received as evidence of the contract, without formal proof of 
the handwriting of the Magistrate 

[a] The words “or if the apprentice is bound to the sea-service, in the office of the person appointed under 
Act, of 1841, to make registry of ship at the port where he is to begin his service” were repealed by the 
Indian Merchant Shipping Act, 1923 (21 [XXI] of 1923), S. 296. [b] The words “or Registering officer” 

were repealed, ibid. 

11. The terms of service may be changed at any time during the apprenticeship, or the 

Alteration of terms of contract may be determined, with the consent of both parties to the 

service and termination of contract or their personal respresentatives, and with the consent of 
contract. the apprentice, if he is above the age of fourteen years : Provided that 

the changes agreed to or the termination of the contract shall be expressed in writing on the 
Original contract, with the signature of the proper parties according to section [9]^ of this Act; 
and the Magistrate shall thereupon make under his hand corresponding endorse- 

ments on the office-copies, which shall be brought to him at the same time for that purpose. 

[a] Substituted for “8” by the Amending Act, 1891, (12 [XII] of 1891). [b] The words “or Registering 

Officer” were repealed by the Indian Merchant Shipping Act, 1923 (21 [XXI] of 1923). 

12. The master of any apprentice bound under this Act may, with the consent of the 

Alignment of apprentice person by whom he was bound, and with the consent of the apprentice 

to new master. if he is above the age of fourteen years, assign such apprentice to any 

other person, who is willing to take him for the residue of his apprenticeship, and subject to the 
conditions thereof : Provided that such person shall, by endorsement under his own hand on the 
.contract, declare his acceptance of such apprentice, and acknowledge himself bound by the 
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agreements and covenants therein mentioned to be performed on the part of the master, and 
that the consent of the other parties aforesaid shall be expressed in writing on the same, and 
signed by them respectively : And every such assignment shall be certified on the office-copies 
of the contract under the hand of the Magistrate "*'] according to the form given 

in schedule (b) annexed to this Act. 

£a] The words “ or Eegistering Officer ” were repealed by the Indian Merchant Shipping Act, 1923, (21 [XXI] 
of 1923). 

13. Upon complaint made to any Magistrate in the said territories®* by or on behalf of 
:BoweTs of Magistrate in apprentice bound under this Act, of refusal or neglect to provide 

case of complaint by ap- for him, or to teach him according to the contract of apprenticeship, 
prentice against master. or of cruelty, or other ill-treatment by his master, or by the agent 
under whom he shall have been placed by his master, the Magistrate may summon the master 
or his agent, as the case may be, if he shall be within his jurisdiction, to appear before him at a 
reasonable time, to be stated in the summons, to answer the complaint ; 

and at such time, whether the master or his agent be present or not (service of the 
summons being proved), niay examine into the matter of the complaint ; and, upon 
proof thereof, may cancel the contract of apprenticeship, and assess upon the offender, 
whether he shall be the master or his agent, a reasonable sum for behoof of the appren- 
tice, not exceeding four times the amount of the premium paid upon the binding, or if 
no premium, or a less premimum than fifty rupees was paid, not exceeding two hundred rupees; 

and, if the offender shall not pay the sum so assessed, may levy the same by distress 
and sale of his goods and chattels, and if the offender shall not be the master, but his agent, by 
distress and sale of the goods and chattels of the master also. 

[a] e.i British India, the reference being to the expression “ territories under the Government of the East 
India Company ” which occurred in S, 5 supra since repealed. 

14. No contract of apprenticeship shall be cancelled, nor shall any master or his 
• Power of master or his agent be liable to any criminal proceeding, on account of such mode- 
ctgent to chastise apprentice, rate chastisement for misbehaviour, given to any apprentice by his 
master or the agent of his master, as may lawfully be given by a father to his child ; and the 
.provision for enabling the contract of apprenticeship to be cancelled shall not bar any criminal 

Liability of master or proceeding against any master or his agent for an assault, or other 
ixgent for assault, dc. offence committed against his apprentice, for which he would be 

liable to be punished, had it been against his child, whether or -not any proceedings he taken for 
-cancelling the contract of apprenticeship. 

’ IS. Upon complaint made to any Magistrate, by or on behalf of the master of any 
Poiver of Magistrate in apprentice bound to him under this Act, of any ill-behaviour of such 
•case of complaint by master apprentice, or if such apprentice shall have absconded, the Magistrate 
against apprentice. j^-g warrant for apprehending such apprentice, and may hear 

and determine the complaint, and punish the offender by an order for keeping the offender, if a 
boy, in confinement in any debtor’s prison or other suitable place, not being a criminal gaol, for 
any time not exceeding one month, of which one week may be in solitary confinement, during 
wbich time such allowance shall he made for his subsistence by the master or his agent as the 
Magistrate shall order; and, if the offender be a boy of not more than fourteen years of age, may 
order him to be privately whipped : or, if the offender be a girl, or in the case of any boy the 
Magistrate deem any such punishment unfit, he may pass an order empowering the master of the 
apprentice or his agent to keep the offender in close confinement in his own house, or on board the 
vessel to which he belongs, upon bread and water, or such other plain food as may be given 
without injury to the health of the apprentice, for a period not exceeding one month. 

16. Upon complaint of wilful and repeated ill-behaviour on the part of the apprentice, and 
Cancelment of contract demand of the master, 'the Magistrate may order the contract of 

for misconduct of appren- apprenticeship to be cancelled, whether or not the charge is proved; but 

only with the consent of the apprentice and of his father or guardian, if 
the charge is not proved; and such cancelling shall be with or without refund of the whole or part 
of any premium that may have been paid to the master on binding such apprentice, as to the 
Magistrate seems fit on consideration of the ease; and all sums so refunded shall be applied under 
ithe direction of the Magistrate for behoof of the apprentice. 
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17. The Magistrate may order any sum recovered for behoof of the apprentice on cancelling 
Appropriatmi of sum re- the contract to be either laid out in binding him to another master, or 
covered for apprentice on otherwise for his benefit, or to be paid to the person by whom any 
cancelment of contract. premium was paid when he was bound apprentice. 

18- No Magistrate shall entertain a complaint on the part of a master against an 
Limitation of complaint apprentice under this Act, unless it be brought within one month after 
of master against appren- the cause of complaint arose; or, if the cause of complaint arose on 
tice; board ship during a voyage, within one month after the arrival thereof 

at a* port or place in the said territories; and no Magistrate shall entertain a complaint on the part 
of apprentice against of an apprentice against his master or the agent of his master under 

master. this Act, unless it be brought within three months after the cause of 

complaint arose; or, if the cause of complaint arose on board ship during a voyage, within three 
months after the arrival thereof at a port or place in the said territories. 

19. If the master of any apprentice shall die before the end of the apprenticeship, the 
Effect of death of master contract of apprenticeship shall be thereby determined; and a propor- 

durmg apprenhcesMp. tionate part, corresponding to the unexpired portion of the term, of any 

premium, which shall have been paid to such master on the binding of the apprentice to him, 

shall be returned by the executors or administrators out of the estate of the deceased to the person 
oi; persons who shall have paid the same; unless the executors or administrators of the deceased 
master shall continue the business in which such apprentice shall have been employed, and shall, 
Offer by represeniaiwe of within three months from the death of the late master, make offer in 
ma^er to continue appren- writing to keep the apprentice on the terms of the original contract; in 
iiceship, which case the estate of the deceased shall be discharged from all 

liabilities on account of such premium. 

20 . If such offer to keep the apprentice shall be made as aforesaid, the same shall be 
Offer to be certified on fully expressed and certified by the executors ^[or] administrators on 

or%g%nalcont/if'act and copies, the original contract of apprenticeship; and also on the office copies 
thereof, by the Magistrate ^ and the apprentice shall be bound to the executors or 

administrators so keeping him for the remaining term of his apprenticeship. 

[a] Substikited for the word “and” by the Amending Act, 1891 (12 [XII] of 1891), Sch, II. [b] The words 
“or Registering Officer” were repealed by the Indian Merchant Shipping Act, 1923 (21 [XXI] of 1923). 

21. Any apprentice bound under this Act, whose master shall die during the apprentice- 
Maintenance of appren- ship, shall be entitled to maintenance for three months from and after 

tice whose master dies. the death of his master, out of the assets left by him : Provided that 
Appre^itice to continue to during such three months such apprentice shall continue to live with, 
setve. and serve as an apprentice, the executors or administrators of such 

master, or such person as they appoint. 

22. The apprentice of any person against whom a commission of bankruptcy shall be 
Effect of insolvency of Issued, or who shall be adjudged to have committed an act of insolvency 

master during apprentice^ during the apprenticeship, shall be discharged from all obligation under 
sliip- the contract of apprenticeship, and, if any premium was paid on binding 

him as an apprentice, he or the person by whom he was bound, shall be entitled to claim the 
amount thereof, as a debt against the estate of the bankrupt or insolvent.®' 

[a] Cf. the Bankrupt Law Consolidation Act, 1849 (12 and 13 Yict., c. 106), S. 170. 

23- For the purposes of this Act, all British subjects, wherever or of whatever parents horn, 
Persons amenable to well as other persons in ^'[British India] without the towns of Calcutta 

iurisdiction of Magistrates^ and Madras and the town and island of Bombay, shall be amenable to 
Courts. the jurisdiction of the Courts and Magistrates of ^[British] India. 

[a] Substituted by A. 0, fbr the original words as amended by the Repealiug Act 1874 (16 [XVI] of 1874).. 

[b] Inserted by A. O. r ^ . x 

24- An appeal shall lie from any order passed by any Magistrate without the said towns 
Appecd from orders of and island to the Court of Session to which such Magistrate is subordinate, 

Mofussii Magistrates. provided the appeal is made within one month from the date of the order. 

2S. In this Act the words “master,” “owner,” “person,” and the pronoun “he” shall be 
Interpretation of terms. understood to include several persons as well as one person, and females 
as well as males, and bodies corporate as well as individuals, unless there is something in the. 
context repugnant to such construction. 
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SCHEDULE A. 

Form op Agreement. 

This agreement made the day of in the year between A B., of 

and 0. D., of , witiiesseth that the said A. B. doth this day bind E. F.ySo boy (or girl) of 

the age of years completed, son (or daughter) of the said A, B. (or otherwise describing 

the relation in w^hich A. B. and E. F. stand), to dwell with and serve the said C. D., as an 
apprentice, from this day forth for years (in the case of a girl add, or until the time of 

her marriage, w^hich shall first happen), during all which term the said apprentice shall duly and 
faithfully serve the said C. D, according to his (or her) skill and ability in all lawful business, 
and demean and behave himself (or herself), honestly, orderly, and obediently, in all things 
toward the said C. D., and his (or her) family. And the said C. D. for himself (or herself) and 
his (or her) executors and administrators, in consideration (of the premium or sum of paid 

If there is no p^'emiu^n, Said A, B. to the said 0. D., the receipt whereof the said 0. D. 

the words between brackets hereby acknowledges, and) of the faithful service of the said E. F., 
may be omitted. ^oth covenant and agree with the said A. B., his (or her) executors and 

administrators, that he (or she) will teach or cause to be taught to the said E. F., in the best 
way and manner that he (or she) can, the trade (craft or employment) of a during the said 

term; and will also, during the said term, find and allow unto the said apprentice good, whole- 
some, and sufficient food, clothes, lodging, washing, and all other things necessary, fit, and reason- 
able for an apprentice: (and further, here insert any special covenants). 

In witness whereof the parties have hereunto set their hands and seals, the day and year 
above written. 

A.B. 


O.D. 


SCHEDULE B. 

Form op Order op Assignment. 

(To be endorsed on the Agreement.) 

Be it known to all men that on the day of in the year personally 

appeared before Q. H., Magistrate of , G. D. of , with E. F.^ his (or her) apprentice, 

and J. K., ot , and desired that the agreement of apprenticeship, whereby the said E. F, 

w^as bound to the said G. D., might be assigned and made over to the said J. K. and the said Q. S., 
having satisfied himself, by personal examination of the said E. F., and by other lawful ways and: 

If E. F. is not above the Ricans, that such assignment is for the benefit of the said E. F. and 
age of fourteen years, the is made with the consent of [the said E. F., and of] all persons whose 
words betioeen brackets may consent thereunto by law is required, doth allow such assignment: 
be omitted. contract of apprenticeship, whereby the said E. F. was on; 

the. day of in the year bound to the said 0. JD., as an apprentice to learn 

the trade (craft or employment) of a , shall henceforth endure, unto the end of the said 

term, as if the said J. K. had been originally party to the said deed, and had executed the same, 
in the place and stead of the said G. D., and shall be bound, for himself (or herself) his (or her) 
executors or administrators, to fulfil the covenants by the said 0. D. to be performed, and the 
said E. F. shall henceforth be bound unto the said J. K., in like manner as he (or she) was by 
the said agreement bound ufito the said 0. D. 

G. D, E. F. J. E. 

In witness whereof the said 0. D., E* F., and E., have hereuHfb set their hands before 
me the day and year above written. 

H.i Magistrate. 
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STATEMENT OF OBJECTS AND REASONS. 

“The law of arbitration in British India is at present The question of amending and consolidating this law 
substantially contained in two enactments, the Indian is not new. The Civil Justice Committee in 1925 reeom- 

Arbitration Act, 1899 (IX of 1899), and the Second mended several changes in the arbitration law. The 

Schedule to the Code of Civil Procedure, 19o8. The Act of 1899 was based largely on the then English law, 

operation of the 1899 Act is limited to the Presidency- to which several substantial amendments have been 

towns and to such other areas as it may be extended effected by an Amending Act of Parliament in 1934 (24 

by the appropriate Provincial G-overnment : its scope is & 25 Geo. V, c. 14). In 1938 the Central Government 

confined to “arbitration by agreement without the in- placed an officer on special duty to examine the question, 

tervention of a Court.’* The Second Schedule to the and the present Bill is the outcome of this examination. 

Code of Civil Procedure deals with arbitrations outside The existing law, the amended English law and the 

the operation and scope of the 1899 Act : it relates for recommendations of the Civil Justice Committee have 

the most part to arbitration in suits, though arbitra- been scrutinised together, and the present Bill, which, 

tion without intervention of a Court is also briefly seeks to consolidate and standardise the law relating to 

provided for. This Schedule also contains an alternative arbitration throughout British India, in its detail ex- 
method whereby the parties to a dispute or any of tracts from the sources referred to those principles of 

them may file their arbitration agreement before a law which, it is considered, are most suitable to British 

Court which after a certain procedure, refers the India ’* 

matter to an arbitrator. — Gazette of India, dated 22nd July, 1939, Part V 

page 142. 

ACT IHOW AFFECTED BY SUBSEQUENT LEGISLATION. 

—Amended by Act XXV of 1942. 

— Repealed in part by Act VI of 1945. 

COGNATE STATUTES AND PROVISIONS. 

“ VI OF 1937.®'''''''’°"' 8. COMPANIES ACT, VII OP 1913, S. 152. 

2. edectrigity Act, IX of 1910, S. 52. Specific Relief act, I of 1877 , S. 21. 

ACT NO. X of 1940.^ 

[im March, 1940] 

An" Act to consolidate and amend the law 
relating to Arhitration AoL 

Whereas it is expedient to consolidate and amend the law relating to arbitration in 
British India; 

It is hereby enacted as follows : — 

[a] For the Report of the Select Committee, see Gazette of India, 1940, Pt. V, page 35. 

This Act has been applied to — 

British Baluchistan, see Notification No. 168-N., dated 17th October 1940, Gazette of India, 1940, Pt, I, 
page 1478; 

the whole of Chota Nagpur Division (excluding certain areas) except S. 1 (3), by Bihar Government 
Notification No. 1086— .A-15/40 J. R., dated 31st August 1940 ; 

the Darjeeling district and the partially excluded areas of the Mymensingh District, subject to certain 
modifications, by Bengal Government Notification No. 240- J., dated the 22nd January 1941, 


OHAPTBE I. 

INTRODUOTORYa 

cofnmmcemmt (^) This Act may be called the Arbitration Act, 1^40. * 

(^) It extends to the whole of British India. 

(8) It shall come into force on the 1st day of July, 1940. 

Definitions, 2. In this Act, unless there is anything repugnant in the subject or context, — 

(a) “arbitration agreement” means a written agreement^ to submit,^ present or* future 
differences® to arbitration, whether an arbitrator is named therein or not. 

[1899— S. 4 (b).] 


Section 1 [1] Section 2 of Act IX of 1899 has 

been omitted in the Act of 1940. That Section ran 
as follows : — “2. Subject to the provisions of S. 23, 
this Act shall apply only in cases where, if the subject- 
matter submitted to arbitration were the subject of a 
Suit, the suit could, whether with the leave of the Court 
or otherwise, be instituted in a Presidency town: Pro- 


vided that the Provincial Government may, by notifi- 
cation in the Official Gazette, declare this Act ap- 
plicable in anybther local area as if it were a Presidency 
town.” 

SECTION 2 (a) — SYNOPSIS. 

1 . Arbitration agreement — Acceptance. 

■ 2 . Arbitration agreement 'Dispute^ 

IM. 6 * 



[S. 2} 


&2 


THE ABBITRATION -AOT, 1940 


Section 2 (contd,) 

3. Arbitration agreement— Effect on right to sue. 

4. Arbitration agreement — Form of. 

5. Arbitration agreement — Writing and 
signature. 

6. Option to one party. 

7. Parties to agreement. 

8. Present and future differences, 

9. ‘‘Submit''. 

1. Arbitration agreement — Acceptance. — [1] 
Merely sending notes of contract of arbitration by one 
party to another without any notes confirming the con- 
tract by the other is not a “submission”. (Yol 27) 1940 
Bom 93 (94) : I L E (1940) Bom 249. 

[2] Where parties agreeing to do business on certain 
terms, one of which is reference to arbitration, assent to 
those terms by conduct, such agreement amounts to 
submission. (Yol 18) 1931 Bom. 81 (84, 85), 

[3] The claimants submitted to the Association a 
claim against the respondent which they signed and 
sent to the Association. The arbitrators appointed by 
the Association laid the document before the respondent 
and he wrote thereon in his own hand and over hia 
signature, his answer to the claim. He was well aware 
that the object of the document was* to lay before the ’ 
arbitrators in writing the difference which was to be 
decided between the parties. It '^fas held that tKe docu- 
ment constituted a written agreement to (.submit the 
difference to arbitrators. (Yol 8) 1921 All 273 (275) ; 
43 All 348. 

2. Arbitration agreement — Dispute. — [1] Exis- 
tence of a dispute is an essential condition for the 
arbitrator’s jurisdiction to act. Mere failure to pay can-" 
not be said to be a dispute. (Yol 18) 1931 Bom 164 
(165, 166). 

[2] In order to give jurisdiction to arbitrators to 
make an award in respect of a eott on contract the 
party must show the existence of disputes regarding 
cotton contracts and that there is an agreement in 
writing to submit those disputes to arbitration. Where 
the very existence of the contract is denied, the 
arbitrators have no jurisdiction. (Yol 19) 1932 Bom 
341 (343). 

[3] Where, at the date of the reference, the claim, 
the eubject-matter of submission, is statute-barred, 
there being no subsisting differences to be referred to 
arbitration, a party cannot be compelled to refer such 
differences. (Yol 13) 1926 Sind 209 (211) ; 19 Sind 
L B 24. 

[4] Failure to pay claims is itself a matter of diffe- 
rence under the Arbitration Act. (1911) 5 Sind L B 
7 (9). 

3. Arbitration agreement — Effect on right to sue. 

[1] Submission must be construed as a deprivation by 

a party of his right to have a dispute decided by a 
Court of law and it must appear from the terms of the 
submission that the party has so deprived -himself. 
(1910) 34 Bom 1 (10). 

4. Arbitration agreement — Form of. — [1] No 
special form of submission is necessary. It is enough for 
the purposes of the Act if the agreement is reduced to 
writing. -A bond may contain a valid submission. (1910) 
4 Sind.Ii B 26 (28). 

[2] An agreement to submit may be collected from 
a series of documents even though they are to be con- 
nected by parol evidence, (Yol 7) 1920 All 258 (260) ; 
42 All 625. 

[3] Terms of agreement falling under S. 2 (a) need 
not be contained in one document. They may be found 
in correspondence. (Yol 26) 1939 Sind 357 (358, 359) : 
I L B (1939) Kar 769. 

[4] The petition of compromise in a suit for accounts 
may amount to submission, (Yol 11) 1924 Lah 405 (407). 


[5] Bye-laws under Bombay Cotton Contracts Act 
making reference compulsory in case of disputes, coupled 
with agreement of parties to abide by them, amount to 
submission in writing. (Yol 18) 1931 Bom 81 (86). 

[6] The words ‘office dhara^ (office terms) do not con- 
stitute a written agreement to submit differences to 
arbitration. (1912) 6 Sind L B 278 (283). 

[7] Marine insurance policy laid down that all dis- 
putes must be referred to arbitration in England for 
settlement; the clause amounted to a submission to 
arbitration. (Yol 11) 1924 Bom 381 (381). 

[8] A bill of lading provided that all claims shall be 
determined at the port of destination according to 
British law, or at the ship owner’s option, in the United 
Kingdom and to the exclusion of the jurisdiction of any 
other country. It was held that definition of “submis- 
&on” in S, 4 (equivalent to S. 2 (a) in the Act of 1940) 
cannot be extended to include such agreement. (Yol 12) 
1925 Bom 449 (450) : 49 Bom 854. 

[9] A general reference to arbitration is enough to 
bind the parties and it need not state the exact points 
for determination. (1911) 5 Sind L R 7 (8). 

[10] Letters of parties authorizing to arbitrate do not 
require stamps. (1895) 19 Bom 32 (33), 

5. Arbitration agreement — Writing and signature. 
— [1] Submission should be in writing in order to satisfy 
the' Act. (Yol 11) 1924-Sind 91 (93, 94) : 17 Sind L R 
93; (1909) 33 Bom 69 (69). 

[2] Submission must be in writing but need not be 
agned. (1910) 4.Smd L B 149 (151); (Yol 6) 1919 Sind 
101 (102) : 12 Sind L R 56; (Yol 16) 1929 Cal 97 (99) : 
66 Cal 118. 

- [3] But in the following cases it is held that submis- 
sion must be in writing and signed by both parties or 
their authorised agents, (Yol 13) 1926 Gal 938 (940) : 
53 Cal 65 ; (1913) 19 Ind Gas 925 (926, 927). 

[4] It is not necessary that there should be signatures 
of both the parties to the written document. One signed 

- by one of the parties and accepted by the other is 
enough. (Yol 21) 1934 Cal 796 (797) ; 61 Cal 702. 

[5] Acceptance of the written agreement might he in 
the form of a signed document by both parties contain- 
ing all the terms or a signed document by one party 
containing the terms and a plain acceptance- either 
signed or orally accepted by the other party, or, in the 
third case, an unsigned document containing the terms 
of the submission to arbitration agreed to orally by both 
parties. (Yol 18) 1931 All 136 (138) : 53 All 384. 

6. Option to one party. — [1] Option to one of the 
parties -does not remove the agreement from the opera- 
tion of S. 2 (a). (Yol 13) 1926 Sind 27 (30). But in 

(Yol 16) 1929 Sind 83 (84) where option was provided- 
in written agreement to submit to arbitration exercisable 
by one party only, it was held that the award was 
invalid. 

7. Parties to agreement. — [1] Principal can authorise 
his agent to refer a dispute to arbitration. (1923) 73 I G 
609 (611) (Pesh). 

8. Present and future differences — [1] The words 
of the definition of “submission” are wide enough to 
include cases where agreement is made without there 
being at the time when it is made, any difference between 
the parties either in existence or in contemplation. 
(Yol 26) 1939 Sind 357 (368, 359) : I L B (1939) Kar 769. 

9. “ Submit — [1] The word “submission” was 
defined in the Act of 1899 to mean “a written agree- 
ment to submit present or future differences to arbitra- 
tion, whether an arbitrator is named therein or not.” 
As to the meaning and scope of this definition see : 
(Yol 4) 1917 Sind 95 (95) : 10 Sind L B 1; (Yol 11) 
1924 Sind 91 (93, 94) : 17 Sind L E 93; (Yol 4) 1927 
Sind 95 (95) ; 10 Sind L B 1; (Yol 11) 1924 Lah 405 
(407). 
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fb) “award” means an arbitration award; 

(cj “Court” means a Civil Court having jurisdiction to decide the questions forming the 
subject-matter of the reference if the same had been the subject-matter of a suit, but does not, 
except for the purpose of arbitration proceedings under section 21, include a Small Cause Court; 

[1899— S. 4 (a).] 

(d) “legal representative” means a person who in law represents the estate of a deceased 
person, and includes any person who intermeddles with the estate of the deceased, and, where a 
party acts in a representative character, the person on whom the estate devolves on the death of 
the party so acting; 

(e) “reference” means a reference to arbitration. 


CHAPTER IL 


Abbitration without intervention of a Court. 


Provisions implied in 3 . An arbitration agreement, unless a different intention is 
arUtrationagreemeni. expressed therein, shall be deemed to include the provisions set out in 

the First Schedule in so far as they are applicable to the reference. 

[ 1899 — S. 6, ] 

4 . The parties to an arbitration agreement may agree that any reference thereunder shall 
be to an arbitrator or arbitrators to be appointed by a person designated 
in the agreement either by name or as the holder for the time being of 
any office or appointment. 

[ 1899 — S. 7. ] 


Agreement that arlnira- 
tors he appointed hy third 
party. 


Authority of appointed 
arbitrator or umpire irre- 
vocable except hy leave of 
Cotirt 

[ 1899 — S. 5. ] 


5, The authority of an appointed arbitrator or umpire shall not 
be revocable except with the leave of the Court, uffiess a contrary 
intention is expressed in the arbitration agreement. 


SECTION 2 (c). 

1. Jurisdiction of the'Court, — [1] To give the Court 
jurisdiction it is not necessary that the whole cause of 
action should arise there. The Court- has jurisdiction 
also when the parties reside within its jurisdiction or 
the land was within its jurisdiction. All the trustees 
except A who lived in England, resided in Bomhay. 
The trustees executed a lease of the trust propertv 
situate outside Bombay.' The lease was executed outside 
Bombay. In the application by the trustees to set aside 
an award in respect of the aforesaid lease, it was held 
that the Bombay High Court had jurisdiction, (Vol 30) 
1943 Bom 32 (34). 

SECTION 2 (e). 

1. Reference, meaning of. — [1] Reference is a 
delegation of authority to a named arbitrator and an 
agreement to be bound by the award of such authority. 
(Vol 11) 1924 Sind 91 (93, 94) ; 17 Sind L R 93. 

[2] The word “reference” does not necessarily involve 
a formal reference to arbitration on stamped paper, 
(Yol 11) 1924 Sind 91 (93, 94) : 17 Sind L R 93. 

1. Section 3 — [1] The intention of the parties must 
be the sole guide for determining the mode of working 
out the submission and reaching a final decision. 
(Yol 21) 1934 Bom 476 (478). 

[2] Paragraph 2 of Sch. I is, by virtue of this section, 
inapplicable where the agreement referring the dispute 
to arbitration provides for a reference to an umpire in 
case of difierence of opinion between the arbi&ators, 
(Yol 32) 1945 Lah 34 (35). 

SECTION 5— SYNOPSIS. 

1. General principles. 

2. Revocation of reference to arbitrator. 

1, General principles. — [1] Until acceptance, which 
need not be in writing, by arbitrator on reference signed 
by both parties, there is no appointment of arbitrator. 
lYol 11) 1924 Sind 91 (93) ; 17 Sind B R 93, 


[2] Powers vested in Courts of revoking submission 
to named arbitrators ought to be sparingly used. They 
should be exercised only where substanti^ miscarriage 
of justice would otherwise result, (Yol 15) 1928 Sind 
195 (195). 

[3] The power of Court to revoke is discretionary and 
must he used only when the applicant will otherwise be 
subjected to multiplied expenses and interminable delay 
and there is no li&lihood of a speedy end of the strife, 
(1909) 1 Ind Cas 14 (17) (Bom) (Per Bavar J. in the 
judgment appealed from). 

[4] A vaM submission once made is irrevocable 
without leave of Court under S. 5 and if arbitrator 
refuses to act, S. 8 should be followed. (Vol 5) 1918 
Sind 21 (22) : 11 Sind L R 101. 

* [5] If a matter in dispute is not within the jurisdio* 

tion of arbitrators the proper remedy of a party to the 
submission is to apply to Court- for leave to revoke sub- 
mission. (Yol 24) 1937 Mad 405 (406). 

[6] Procedure for revocation is by motion in open 
'Court and not by application in Chambers, (1909) 1 1, 0, 
14 (16) (Bom) (Per Davar J. in the order appealed from). 

[7] A clause in an insurance policy provided for 
reference to arbitrator before certain tribunal. The 
“reference actually made was, however, to another 
tribunal and did not refer to the clause in the poUcy, 
It was held that the award made by the latter tribunal 
was valid. (Vol 13) 1926 Sind 8 (9). 

[8] Nomination or , appointment of an arbitrator is 
complete when a party has communicated it in clear 
and unequivocal language in writing to other party or 
when it is communioat^ to both the parties by a' third 
person as intended by the parties themselves. (Yol 12) 
1925 Sind 12 (13, 14). 

[9] Where arbitrators ^ who are willing to act are 
nominated, any subsequent nomination of a new arbi- 
trator is a nullity an^ does not affect the .oompetejocy of 
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Arbitration agreement not 6. ( 1 ) An arbitration agreement shall not be discharged by the 

«o be discharged by death of death of any party thereto, either as respects the deceased or any other 
^arty thereto. party, bnt shall in such event be enforceable by or against the legal 

representative of the deceased* 

( 2 ) The authority of an arbitrator shall not be revoked by the death of any party by whom 
he was appointed. 

( 3 ) Nothing in this section shall affect the operation of any law by virtue of which any 
right of action is extinguished by the death of a person. 

1 .( 1 ) Where it is provided by a term in a contract to which an insolvent is a party that 
Provisions in case of any differences arising thereout or in connection therewith shall be 
insolvency. referred to arbitration, the said term shall, if the receiver adopts the 

contract, be enforceable by or against him so far as it relates to any such differences. 

( 2 ) Where a person who has been adjudged an insolvent had, before the commencement of 
the insolvency proceedings, become a party to an arbitration agreement, and any matter to which 
the agreement applies is required to be determined in connection with, or for the purposes of, the 
insolvency proceedings, then, if the case is one to which sub-seetion ( 1 ) does not apply, any 
other party to the agreement or the receiver may apply to the Court having jurisdiction in the 
insolvency proceedings for an order directing that the matter in question shall be referred to 


Section 5 ( contd.) 

the arbitrators previously appointed. (Vol 12) 1926 
12 (13, 14). 

[10] The following cases decided prior to the 1899 
Act to the effect that submission to arbitration is 
irrevocable except for good cause, may be consulted. 
(1867-69) 12 Moo. Ind App 112 (130) (P C) ; (1898) 20 
All 145 (148) ; (1885) 7 All 273 (276) ; (1874-75) 8 Mad 
H C R 46 (66) ; (1890) 17 Cal 200 (207). 

[11] Whether an appeal lies against an order grant- 
ing leave to revoke authority, see Notes on S. 39. 

2. Revocation of reference to arbitrator. — [1] No 
party to an agreement to refer to arbitration can, after 
a reference has been made, revoke the submission 
unless for good cause and a mere arbitrary revocation 
of the authority is not permitted. (1867) 12 Moo Ind 
App 112 (130) (P 0) ; (1904) 27 Mad 112 (115) ; (Vol 
1) 1914 Mad 280 (280) ; (Vol 19) 1932 All 348 (349) ; 
(1886) 7 All 273 (276) ; (Vol 1) 1914 Oudh 327 (328) ; 
17 Oudh Gas ’386 ; (Vol 4) 1917 Lab 65 (68) ; 1917 Pun 
Be No. 12 ; (1901) 4 Oudh Gas 17 (21). 

[2] The following have been held to amount to 
“sufficient cause” for revoking a submission to arbitra- 
tion — 

(a) The fact that the arbitrator is colluding with the 
opposite party. (1906) 29 All 13 (14). 

[See (Vol 24) 1937 Oudh 436 (438) ; 13 Luck 428. 
(Where the arbitrators though not partial to one party 
cannot yet command the confidence of the opposite 
party, it is wholly inequitable to compel the other 
party to submit themselves to their arbitration,)] 

(b) The fact that the arbitrator is discovered to have 
been acting as a mukhtear for one of the parties with- 
out remuneration or to be indebted to such party, (1902) 
29 Cal 278 (282). 

(c) Unreasonable delay in the conduct of the proceed- 
ings before the arbitrators, not caused by the party 
seeking to revoke the 'submission. (’90) 17 Cal 200 
(207, 208). 

(d) Relationship of the arbitrator to one of the 
parties, unknown to the other. (Vol 20) 1933 Sind 68 
(69, 70). 

[3] The following do not constitute “sufficient cause” 
for revocation of a submission : 

(i) Delay ^ in the conduct of the proceedings, where 
such delay is caused by the very party seeking to revoke. 
(Vol 5) 1918 Pat 83 (86) : 4 Pat L Jour 394. 

(ii) The fact that one of the arbitrators figured as a 
-Witness for the prosecution in a security proceeding 


against the party seeking to revoke. (Vol 19) 1932 All 
348 (349). 

(iii) The fact that the arbitrator is entering into 
foreign matters and that a minor is likely to be in- 
terested in the arbitration and that he would not be 
bound by it. (’74) 21 Suth W R 395 (396). 

[4] Where the arbitrator passed an award but had 
not filed it in Court, it was held that where an award has 
been given, the only question before the Court is whether 
the award is valid and the proper procedure is to direct 
the arbitrator to file it and not to consider whether 
the reference should be revoked, (Vol 24) 1937 All 
141 (143) (S B). 

Revocation of reference by death of a party. 

[5] The death of a party pending reference does not 
revoke the reference. (’10) 4 Sind L R 14 (17); (’ll) 14 
Cal L Jour 188 (196), (Even in the case of submission 
without the intervention of Court, it is not revocable 
without just and sufficient cause.); (’ll) 33 All 645 (647). 
(Death after application, but before order of reference 
— Arbitrator’s authority not revoked.) ; (Vol 25) 1938 
Oudh 125 (127) : 14 Luck 65. (The test is what is the 
nature of the submission — Ordinary presumption is 
that the arbitration should not end on the death of any 
of the parties.) 

[6] On the death of a party his representatives to 
whom the right to sue survives should be brought on 
record. (’04) 27 Mad 112 (116); (Vol 11). 1924 Lab 725 
(726, 727), (If they are not brought on the record the 
award is not binding on them.) 

[7] Where suit abates because of the expiry of period 
of limitation for bringing the legal representatives of 
the deceased on record, the award though made prior 
to such death cannot be filed in the Court. (*12) 36 
Bom 105 (109). 

[See however (Vol 25) 1938 Oudh 126 (127) : 14 
Luck 65. (Party dying after enquiry before arbitration 
is finished but before award is made — Award not 
invalid merely because the son of the deceased is not 
made a party,)] 

1. Section 6. — [1] Under S. 5 of the old Actulso, 
death of a party did not operate as revocation of a 
submission. (1910) 4 SindL R 14 (17). 

[2] A reference to arbitration signed by the repre- 
sentatives of a firm does not terminate by the death of 
such representatives. (Vol-20) 1933 Sind 115 (116), 
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arbitration in accordance with the agreement, and the Court may, if it is of opinion that, having 
regard to all the circumstances of the case, the matter ought to be determined by arbitration, 
make an order accordingly. 

(3) In this section the expression '"receiver” includes an Official Assignee* 

Power of Coiurt to ap' 8 . (l) In any of the following cases — 
arbitrator or iimpire. 

(a) where an arbitration agreement provides that the reference shall be to one or more 
arbitrators to be appointed by consent of the parties, and ail the parties do not, 
after differences have arisen, concur in the appointment or appointments; or 


SECTION 8 — SYNOPSIS 

1. Section 8. 

2. Section 8 (1) (a). 

3. Section 8 (1) (b). 

4. Section 8 (2). 

5. Section 8 (2) — Powers of arbitrator. 

1. Section 8. — [1] This section, dealing with the 
Court’s power to appoint an arbitrator in certain cases, 
reproduces with some verbal changes section 8 of the 
1899 Act. The Select Committee in their Eeport on this 
section say : “We have removed an obscurity from 
clause 8 (1) (a) where it was not clear whether failure 
to concur in any one of the appointments or failure to 
concur in all the appointments was contemplated. We 
have omitted the words “or is removed** from section 
8 (1) (b) and also from section 9 to remove the in- 
consistency which would otherwise exist between these 
sections and section 12, which gives to the Court and 
not to the parties power to appoint arbitrators in place 
of arbitrators removed by the Court.** 

[2] Section 8 (1) (a) of the 1899 Act ran as follows : 

‘Tn any of the following eases : (a) where a submis- 
sion provides that the reference shall be to a single 
arbitrator, and all the parties do not, after differences 
have arisen, concur in the appointment of an arbi- 
trator**, etc. As to meaning and scope of danse (a) 
see(Yol 18) 1931 Mad 170 (173):54 Mad 198; (Vol 6) 1919 
Bom 24 : 43 Bom 809; (Vol 26) 1939 Sind 81 (83, 85); 
(Vol 14) 1927 Sind 177; (Vol 11) 1924 Sind 29 (32) ; 
17 Sind L B 164; (Vol 30) 1943 Cal 484 (486) ; I L E 
(1943) 2 Cal 298. 

2. Section 8 (1) (a). — [1] A notice to name an 
arbitrator to act along with one appointed by the party 
issuing notice, does not amount to asking to concur in 
appointing a single arbitrator, (1909) 3 Sind L E 221 
( 222 ). 

3. Section 8 (1) (b). — [1] Where an arbitrator 
refuses to act, the Court cannot compel hi m to arbi- 
trate. (’85) 7 All 20 (21, 22); (Vol 8) 1921 All 361 (362); 
43 All 101; (’85) 7 All 523 (526, 528); (Vol 17) 1930 
Lah 125 (126); (Vol 7) 1920 Lah 202 (202). 

[2] An arbitrator has full power to retract his 
resignation before it is accepted or acted upon by the 
Court and an award subsequently made is not invalid 
on account of the first refusal. (’88) 10 All 137 (145); 
(’71) 15 Suth W E 37 (38). 

^ [3] Where the Court asks an arbitrator to reconsider 
his resignation or refusal, and he thereupon agrees to 
act, the award will not be invalid, (Vol 16) 1929 Bom 
50 (51) ; 52 Bom 568; (Vol 24) 1937 All 582 (585); 
(Vol 15) 1928 All 740 (744) : 50 All 955; (’75) 23 
Suth W E 429 (431) (PC); (*71) 15 Suth W E 37 (38). 

[4] Where an arbitrator demands his fees in advance 
and refuses to act farther, a new arbitrator can bb 
appointed. (Vol 24) 1937 Cal 523 (525). 

[5] Eefusal by the arbitrator cannot be implied from 
his conduct as, for instance, where he fails to submit 
the award within time fixed. (Vol 1) 1914 Cal 448 (449); 


(Vol 24) 1937 Cal 523 (525); (Vol 24) 1937 All 582 (585); 
(Vol 20) 1933 Sind 115 (116). (Where an arbitrator 
neglects to act for nearly three years, another arbitrator 
may be appointed in his place.) 

[6] An order which may be passed in the event of 
the death of an arbitrator, can only be made under the 
Arbitration Act and then only if the conditions as to 
written notices prescribed by S. 8 have been fulfilled. 
(Vol 13) 1926 Cal 730 (731, 732). 

[7] There was a mutual agreement to refer to two 
arbitrators, one of whom refused to act. It was held 
that S. 8 (1) (b) applies, as the expression “an ap- 
pointed arbitrator’’ can mean one of two appointed 
arbitrators. (Vol 16) 1923 Cal 177 (179) : 56 Cal 848. 

[8] The fact that the arbitrator refused to arbitrate 
is no ground for refusing to enforce the arbitration 
clause of the contract. Section 8 (1) (b) is applicable to 
such a case. (Vol 20) 1933 Sind 75 (77) : 27 Sind L E 
169. 

[9] Parties jointly appointing two arbitrators. One 
dying, the Court can supply the vacancy under S. 8 
(1) (b) read with S. 8 (2). (Vol 26) 1939 Sind 81 
(81, 82). 

4. Section 8 (2). — [1] The personnel of the arbitra- 
tors may be changed by mutual consent of the parties. 
(Vol 11} 1924 Cal 665 (666). 

[2] After notice to the opposite party, all^ the parties 
may themselves appoint an arbitrator provided all the 
parties agree. (Vol 5) 1918 Lah 151 (152) : 1918 Pun 
Be No. 112; (’66) 1 Agra H C E 109 (109, 110). 

[3] A notice to the opposite party is essential before 
the Court acts under this section. (Vol 15) 1928 All 674 
(674, 675); (Vol 18) 1931 All 761 (762, 764): 53 AU 778. 
(No notice to opposite party — Act of Court in proceeding 
to make appointment of arbitrator is irregular); 
(Vol 16) 1929 All 144 (145) : 51 All 501; (Vol 6) 1919 
All 219 (220) : 41 AH 578; (Vol 12) 1925 Lah 374 (375); 
(Vol 20) 1933 Oudh 540 (542) : 9 Luck 225; (Vol 12J 
1925 Oudh 361 (364). 

[4] If a party does not object to, and ac4uiesees in, the 
appointment by the Court of the nominee of the opposite 
party, it will be estopped from questioning the validity 
of the appointment. (Vol 16) 1929 All 559 (560); (*10) 
1910 Pun L E No. 27, page 63 (64). 

[5] The terms of the submission to arbitration were 
that an umpire should be selected from out of the 
seven persons named therein. The first umpire chosen 
declined to act. It was held that the Court must appoint 
a person from the remaining six arbitrators, (’71) 
7 Mad H 0 E 72 (75, 76). 

[6] In making a new appointment the Court cannot 
compel an unwilling party to pay remuneration to the 
arbitrator appointed by the Court, specially when there 
is no provision for the same in the original reference. 
(Vol 16) 1929 All 144 (145) : 51 All 501. 

[7] If the Court appoints an arbitrator before the 
expiry of the period mentioned in sub-section (2), it 
acts with material irregularity. (Vol 20) 1933 Oudh 540 
(542) ; 9 Luck 225, 
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(b) ii any appointed arbitrator or umpire neglects or refuses to aot, or is incapable of 
acting, or dies, and the arbitration agreement does not show that it was intended 
that the vacancy should not be supplied, and the parties or the arbitrators, as the 
case may be, do not supply the vacancy; or 

(o) where the parties or the arbitrators are required to appoint an umpire and do not 
appoint him; 

any party may serve the other parties or the arbitrators, as the ease may be, with a written notice 
to concur in the appointment or appointments or in supplying the vacancy. 

(^) If the appointment is not made within fifteen clear days after the service of the said 
notice, the Court may, on the application of the party who gave the notice and after giving the 
other parties an opportunity of being heard, appoint an arbitrator or arbitrators or umpire, as 
the ease may be, who shall have like power to act in the reference and to make an award as if 
he or they had been appointed by consent of all parties. 

[1899 — S. 8; Civil Procedure Code, Sch. II, Para. 5.] 


Power to party to appoint 9 * Where an arbitration agreement provides that a reference shall be 
new arbih'ator or, in cer- to two arbitrators, one to be appointed by each party, then, unless a 
tain cases, a sole arbitrator, different intention is expressed in the agreement, — 

(a) if either of the appointed arbitrators neglects or refuses to act, or is incapable of 
acting, or dies, the party who appointed him may appoint a new arbitrator in his 
place; 


Section 8 (cofitd.) 

- [83 An order made without observing the formality 
of notioej.is materially irregular and may be revised. 
(Vol 16) 1929 All 144 (145) : 61 All 601; (Vol 18) 1931 
All 761 (763) ; 53 All 778; (Vol 6) 1919 All 219 (220) ; 
41 All 578; (Yol 20) 1933 Oudh 540 (642) : 9 Luck 225 

5. Section 8 (2) — Powers of arbitrator — [1] An 
arbitrator is not bound by the technical rules of the 
Court. (’64) 1 Suth W R 12 (13); (12) 1912 Mad W N 
1076 (1079). (Reason for his decision need not be given 
by an arbitrator.) 

[2] An arbitrator should act according to the rules of 
equity, good conscience and justice. (’12) 15 Oal L Jour 
110 (112); (Yol 17) 1930 Lah 280 (281, 282). (An 
arbitrator is not bound by the Evidence Act.) 

[3] An arbitrator can administer oath to the witnes- 
•ses or the parties, and a party can agree before him to 
be bound by the oath of the opposite parties or wit- 
nesses. (’82) 4 All 283 (288); (Yol 3) 1916 Mad 583(584). 

[But see (*75) 1 All 535 (537), (Arbitrators had no 

power to administer oath).] 

[4] An arbitrator cannot delegate his functions to 
another. (*93) 17 Bom 129 (141, 142, 145); (’67) 7 Suth 
W R 269 (270). 

[5] An arbitrator can delegate to another functions 
which are mdrely of ministerial character. (’02) 29 Cal 
854 (867, 868); (Vol 3) 1916 Cal 806 (807); (Yol 23) 1936 
Nag 197 (200) : I L R (1936) Nag 44; (Yol 22) 1935 
Oudh 349 (363) : 11 Luck 306. 

SECTION 9 — SYNOPSIS 

1. Scope, 

2. Section 9 (a). 

3. Section 9 (b). 

1. Scope — [1] Section 9 applies only in absence of 
contract to the contrary. (Vol 8) 1921 Mad 68 (60) : 44 
Mad 406. 

[2] Where an arbitration clause provides that if a 
party on notice by the other party to appoint an 
arbitrator, does not appoint one within a fixed time, 
then, the party giving notice is at liberty to appoint 
another arbitrator. Section 9 does not apply, (Vol 20) 
1933 Sind 6 (7, 8). 

[3] Section 9 provides for substitution in case where 
each party is entitled to appoint an arbitrator. It does 


not provide for the case where one party is entitled to 
appoint two arbitrators. (Yol 20) 1933 Sind 6 (7), 

[4] Contract in contravention of S, 9 excludes 
operation of this section. The contract between A and 
B was that if the parties failed to appoint their arbitra- 
tors or the arbitrators chosen by them died, the vacancy 
would be filled in by C. Arbitrator chosen by A gave an 
award as the sole arbitrator. Held that in view of the 
contract S. 9 (b) did not apply and the award was 
invaUd. (Yol 9) 1922 P C 374 (377, 378) ; 49 Ind App 
366 : 50 Cal 1 (P C). 

[6] Where an arbitration clause provided for arbitra- 
tion under the rules of the Bengal Chamber of Com- 
merce or at the option of the sellers, by two European 
sugar importers and the sellers exercised such option 
but did not appoint their arbitrators nor did the buyers 
proceed under S. 9 held that the buyers were not 
entitled to revert to the other mode of arbitration and 
award made by Bengal Chamber of Commerce was set 
aside. (Vol 11) 1924 Cal' 828 (829, 830) : 61 Cal 667, 

[6] Official Receiver or trustee in bankruptcy is not 
party within S* 9, nor can he be compelled to be a party 
where the bankrupt’s estate is debtor and not creditor. 
(Yol 13) 1926 Sind 209 (210) : 19 Sind L R 24. 

2. Section 9 (a). — [1] Arbitrator’s non-attendance 
on the date fixed may be construed as refusal to act. 
(Yol 17) 1930 All 675 (677). 

[2] Where an arbitrator appointed by one party is 
made sole arbitrator under S. 9, the other party 
refusing to appoint its own, but he afterwards refuses 
to act, procedure to be followed is not that laid down 
in S. 8 (1) (b), but that in S. 9 and the sole arbitrator 
will be replaced by another arbitrator chosen by the 
first party. (Yol 16) 1929 Sind 55 (66). (Affirming 
(Vol 14) 1927 Sind 177.) 

[3] In case more than one arbitrator is to be ap- 

pointed, one has to be appointed as convener. (Yol 17) 
1930 All 675 (677). * ^ 

3. Section 9 (b) — [1] One of two arbitrators refused 
to act after appointment, and the other acted as sole 
arbitrator without complying with the procedure of 
S. 9 (b). His award must be set aside. (1928) 110 Ind 
Cas 290 (292) (P C). 

[2] Award by arbitrator appointed by one party be- 
fore expiry of the time allotted to the other to appoint 
one, is a nullity. (1909) 3 Sind L R 237 (239), 
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(i) if one party fails- to appoint an arbitrator, either originally or by way -of substitution 
as aforesaid, for fifteen clear days after the service by the other party of a notice in 
writing to make the appointment, such other party having -appointed his arbitrator 
before giving the notice, the party who has appointed an arbitrator may appoint that 
arbitrator to act as sole arbitrator in the reference, and his award sha ll be binding 
on both parties as if he had been appointed by consent : 

Provided that the Court may set aside -any appointment as sole arbitrator made under 
clause (b) and either, on sufficient cause being shown, allow further time to 'the defaulting party 
to appoint an arbitrator or -pass sudh other order as it thinks- fit ^ - 

JSxpldnCitiofif* — The fact that an arbitrator or umpire, after a request by either party to 
enter on and proceed with the reference, -does not within one month comply -with the request may 
constitute a neglect or refusal to act within the meaning of section 8 and this section. 

[1899--S. 9.] 

10. (l) Where an arbitration agreement provides that a reference shall be to three 

Provisions as to appoint- arbitrators, one to be appointed by each party and the third by Jibe two 
^ appointed arbitrators, the agreement shall have effect as if it provided 

for the appointment of an umpire, and not for the appointment of a 
third arbitrator, by the two arbitrators appointed by the parties. 

(^) Where an arbitration agreement provides that a reference shall be to three arbitrators 
to be appointed otherwise than as mentioned in sub-section (1), the award of the majority shall, 
unless the arbitration agreement otherwise provides, prevail. 

(8) Where an arbitration agreement provides for the appointment of more arbitrators 
than three, the award of the majority, or if the arbitrators are equally divided in’ their opinions, 
the award of the umpire shall, unless the arbitration agreement otherwise provides, prevail. 

Power to Oomt to -remove appUoation of any party to a refer- 

arbitrators or umpire in remove an arbitrator or umpire who fails to use all reasonable 

c&rtain circumstances. dispatch in entering on and proceeding with the reference and making 

an award. ' * - . 

(2) The Court may remove an arbitrator or umpire who has misconducted himself or the 
proceedings, - •- . - 

(8) Where an arbitrator or "umpire" is removed under ’ this section, he shall not be. entitled 
to receive any remuneration in respect of his services. - - - - 

(4i) For the purposes of this section the expression “proceeding with the reference” 
includes, in a case where reference to* the umpire becomes necessary, giving notice of that fact to 
the parties and to the umpire. 

[1899~S. 11.] 

Section 9 two arbitrators, one by each. The contract also pro- 

[3] When reference to two arbitrators one by each vided for a different course to be adopted if one of the 

party is made each party has right to appoint another parties failed to nominate an arbitrator. If the arbitra- 

in place of the arbitrator refusing to act. One party tors appointed by one party refuse to give adjournment 
refusing to appoint the other can appoint sole arbitrator to move the High Court to have their appointment set 

after notice to other party. (Yol 12) 1925 Bom 469 aside, their refusal does not amount to misconduct. 

(469) : 49 Bom 706. ‘ _ (Vol 8) 1921 Mad 58 (60) : 44 Mad 406. 

[4] Where the contract is .silent as to what party 1. Section 11 [1] Misjoinder of parties and causes 

should appoint his arbitrator first, a party should him - bf action in arbitration proceedings do not involve a 

self nominate his arbitrator before calling upon his question of jurisdiction; but if a party objects to .such 

opponent to nominate an arbitrator under S. 9 (b). misjoinder and if the arbitrators ignore the objection, 

(Vol 16) 1929 Sind 58 (60), they may be charged with misconduct. (1911) 11 Ind 

^ [5] Where the arbitration clause in an indent pro- Cas 274 (276) (Sind), 

vided for reference to two arbitrators and that if buyers [2] A servant of one of the parties can act as an 
failed to appoint arbitrator, the sellers would have arbitrator. The fact that the engineer of one of th^ 

power to appoint arbitrator on behalf of buyers but parties to the contract, who was nominated as arbi- 

not vice versa. Held, buyers had their right under trator in the contract, had a duty to watch the works 
S. 9, to nominate the arbitrator appointed by them as in respect of which the contract was given and might 

the sole arbitrator. (Vol 20) 1933 Sind 328 (328, 329) ; already have formed an opinion Upon the matters in 

27 Sind L R 186, ^ dispute is not enough, in the absence of any evidence 

[6] Where the sole arbitrator is appointed without that he would not act fairly, to prevent him from 

notice being given but the appointment is not objected being the proper person to decide the dispute. (Vol 20) 

to in time, the absence of notice under S, 9 (b) is deemed 1933 Sind 76 (77) : 27 Sind L B 169. 

to be waived. (Vol 7) 1920 P C 123 (128, 129) (P C). [3] As to the meaning of the word “misconduct** 

[7] There was a provision in a contract to appoint see Notes on S. 30.^ . . 
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12. (1) Where the Court removes an umpire 'who has not entered on the reference or one 

Power of Court where arbitrators (not being all the arbitrators) the Court may, on 

arUtrator is removed or his the application of any party to the arbitration agreement, appoint 
authority revolted. persons to fill the vacancies. 

( 2) Where the authority of an arbitrator or arbitrators or an umpire is revoked by leave 
of the Court, or -where the Court removes an umpire who has entered on the reference or a sole 
arbitrator or all the arbitrators, the Court may, on the application of any party to the arbitration 
agreement, either — 

(a) appoint a person to act as sole arbitrator in the place of the person or persons 
displaced, or 

(b) order that the arbitration agreement shall cease to have effect with respect to the 
difference referred. 

(3) k person appointed under this section as an arbitrator or umpire shall have the like 
power to act in the reference and to make an award as if he had been appointed in accordance 
with the arbitration agreement. 

13. The arbitrators or umpire shall, unless a different intention is expressed in the 

Powers of arbitrator, agreement, have power to — 

(a) administer oath to the parties and witnesses appearing ; 

(h) state a special case for the opinion of the Court on any question of law involved, or 
state the award, wholly or in part, in the form of a special case of such question for 
the opinion of the Court ; 

(c) make the award conditional or in the alternative ; 

(d) correct in an award any clerical mistake or error arising from any accidental slip 
or omission ; 

(e) administer to any party to the arbitration such interrogatories as may, in the opinion 
of the arbitrators or umpire, be necessary. 

[ 1899-~S. 10 ; Cnil P. C., Sch. II, Para. 11, ] 

14. (1) When the arbitrators or umpire have made their award, they shall sign it and shall 

Award to be signed and give notice in writing to the parties of 'the making and signing thereof 

and of the amount of fees and charges payable in respect of the 

arbitration and award, 

l._ Section 13. — [1] Umpire must give reasonable 
facilities for parties to appear and state their case and 
evidence. (1911)t 6 Sind L B 89 (90). 

[2] Umpire is not bound to state a special case. 

Aggrieved party should apply immediately to revoke 
the submission. If it fails to do this, it cannot question, 
the award after it is passed, (Vol 8) 1921 Cal 676 (676). 

[3] It is in the discretion of the arbitrators whether 
io state a special ease or not and the Court has no 
power to enforce its rulings or directions upon them. 

(1909) 1 Ind Cas 14 (16) (Bom). (Per Davar’s order 
appealed from); (Vol 16) 1928 Mad 107 (114). 

[4] Opinion of Court is not binding on the arbitra- 
tors nor can it operate as res judicata. (Vol 12) 1925 
Sind 83 (86). 

16] An arbitrator has jurisdiction to enquire and 
decide whether a party to the submission has signed it, 
or whether the signature is that of a partnership and 
if so, who the individual partners are, (1911) 11 Ind 
Cas 274 (275, 276) (Sind). 

[6] Parties referred to arbitration certain matters of 
reference including disputes not forming subject-matter 
of the suit. On difierence of opinion between the 
arbitrators" special case was stated for the opinion of 
the High Court and a decision was passed. Held that 
the case fell under S. 13 so far as it related to the 
agreement which was not the subject of the Court’s 
order. (1911) 35 Bom 130 (136, 137). 


SECTION 14 SYNOPSIS 

1. Section 14 (1). 

2. Section 14 (2). 

3. Section 14 (3). 

I. Section 14 (1), — [1] Award under S. 14 must be 
in writing and must be signed. (Vol 11) 1924 Kang 
319 (320) ; (1910) 1910 Mad W N 53 (60). 

[2] There is a distinct statutory provision that the 
award must be signed by the persons who made it. 
The want of signatures of some of the arbitrators from' 
the award invalidates the award, (Vol 15) 1928 Pat 
231 (232). 

[3] An award was brought to Court by one of several 
arbitrators at the instance of a party. Written submis- 
sion to arbitration by the parties was not filed along 
with the award as required by the Original Side Buies. 
Further, the award was signed only by one of the arbi- 
trators and not by all. Held, that the award could not 
be made a rule of the Court. (Vol 16) 1929 Mad 31 (32). 
(Vol 3) 1916 Pat 190 (193) r 1 Pat L Jour 306. 
(Decree passed in accordance with aWard not signed by 
arbitrators before filing it is invalid.) 

[4] Where the parties agree to abide by the decision 
of the majority of arbitrators, the refusal of the mino- 
rity to sign the award will not invalidate the proceed- 
ings provided they were present throughout the pro- 
ceedings and took part in the deliberations. (Vol 3) 
1916 Pat 156 (157) : 1 Pat L Jour 90. 

[5] The resignation of one arbitrator and his refusal 
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Section 14 (contd,) 

to sign the majority view does not invalidate the 
award. (Yol 10) 1923 Lah 411 (412), 

[6] Where the agreement of reference requires that 
the award must be unanimous to bind the parties the 
requirement is fulfilled if all the arbitrators agree in a 
certain decision even though one of the arbitrators 
accidentally, inadvertently or deliberately fails to sign 
the award. (Yol 32) 1945 Pat 140 (145) : 23 Pat 719. 

[7J Where a memorandum of award was prepared 
and signed by the arbitrators, but before engrossing the 
same on stamp paper, one of the arbitrators finds that 
owing to a misunderstanding of the language adopted in 
the memorandum, his opinion has to be changed, his 
refusal to sign the original memorandum engrossed on 
stamp paper is perfectly legal; when the memorandum 
was drawn up and signed there was no completed 
award in the strict sense, so as to exhaust the powers 
of the arbitrators to deal further with the matter, 
(1911) 14 Cal L Jour 188 (209, 211). 

2. Section 14 (2). — [1] Under the present section 
it is obligatory on the Court to give notice of the filing 
of the award to the parties concerned. Under the 
corresponding old section (S. 11 of the Act of 1899) this 
obligation was on the arbitrators or the umpire. 

[2] According to the contract between the parties, 
a dispute was referred firstly to arbitrators, then to 
an umpire and then to a committee of appeal. Held 
that the committee were really a fresh set of arbi- 
trators called in by the parties and the award of the 
committee could be filed in Court, (Yol 14) 1927 Cal 647 
(649, 651) : 55 Cal 180; (Yol 21) 1934 Bom 476 (480). 

. [Contra (Yol 14) 1927 Cal 391], 

[3] The arbitrators must, at the request of one or 
other party, file the award or a copy of it in the Court. 
(1910) 7 Mad L Tim 355 (361). 

[4] One of the arbitrators can, on behalf of himself 
and others, file an award in the Court. (Yol 14) 1927 
Rang 197 (198) : 5 Rang 171; (Yol 1) 1914 Sind 90 
(91, 92) : 8 Sind L R 302. 

[5] A Court is not competent to act on an award 
unless it is not only signed by all the arbitrators, but is 
also properly placed before the Court by the arbitrators 
and by no other persons. Where award was sent to 
Court by post and none of the arbitrators took res- 
ponsibility for saying as to who caused the award to be 
sent to Court, the award was held not properly placed 
before the Court, and as such could not be acted upon 
by the Court. (Yol 16) 1929 Pat 178 (180), 

[6] A Court cannot compel the arbitrators to file the 
award when their fees and charges are not paid. 
(Yol 27) 1940 Sind 144 (144), 

[7] Arbitrators can refuse to produce the award in 
Court if their remuneration is not paid hut they are not 
prohibited from producing award in Court on non- 
payment. (Yol 32) 1945 Nag 117 (118) ; ILR (1945) 
Nag 323. 

[8] An arbitrator can file an award in Court even in 
absence of an application for filing by a party. (Yol 32) 
1945 Nag 117 (118) : ILR (1945) Nag 323. 

[9] Limitation Act, Art. 178 (as amended by Arbi- 
tration Act) applies only to eases where a party applies 
to Court for filing award either under S, 14 (2) or 
under S. 38, But where the application is made by the 
arbitrator himself, the article has no application. 
(Yol 30) 1943 Sind 33 (34, 35) : ILR (1942) Ear 466. 

[10] Although S. 38 does not expressly empower the 
applicant under it, who has obtained possession of an 
award through the assistance of the Court, to file the 


award in Court, such a power can properly and neces- 
sarily be inferred from it, (Yol 30) 1943 Sind 33 (34) : 
ILR (1942) Ear 466. 

[11] Order directing an award to be filed is not 
necessary under the Act, (Yol 15) 1928 Mad 107 (115). 

[12] An order of a Court merely stating that the 
award be consigned to record room and the validity of 
the award shall be determined at the time of execution 
of the award is not a proper order filing the award. 
(Yol 31) 1944 All 66 (76) : ILR (1943) All 907. 

[13] Where an application for filing an award is 
made by the arbitrators at the request of one of the 
parties to the arbitration, the proper procedure is to 
allow the parties to the arbitration to take up the liti- 
gation in their hands and relieve the arbitrators. If the 
application made by the arbitrators at the request of 
one of the parties is dismissed by the Court, the parties 
aggrieved can continue the revision application before 
High Court. And in such a case the High Court can, 
if necessary, set aside the order of the Court. (Yol 32) 
1945 Nag 117 (119) : ILR (1945) Nag 323. 

NOTICE. — [14] Where no notice has been given of 
the, filing of the award, the decree passed in accordance 
with the award must be set aside. (Yol 8) 1921 Oudb 
154 (154) : 24 Oudh Cas 263; (Yol 13) 1926 Cal 1018 
(1019). (It is a ground for revision); (Yol 15) 1928 Nag 
166 (167). 

[15] The fact that parties might have received 
knowledge of the award having been filed in Court, 
aliunde does not amount to such a notice. (Yol. 17) 
1930 Lah 228 (229). 

[16] Parties are entitled to notice even if they have 
knowledge of the date on which the award is filed* 
(Yol 12) 1925 Lah 619 (619). 

[17] Where an award is filed without notice to the 
defendant and a decree is passed on the award before 
the expiry of the time allowed by Art, 168, Limitation 
Act, for filing objections, the procedure is illegal and 
the decree must be set aside, (Yol 8) 1921 Oudh 148 
(148) ; 24 Oudh Cas 234. 

[18] Where the arbitrator recommends that the plain- 
tiff’s claim be decreed ex parte as the defendant had 
failed to appear before him, before passing a decree in 
terms of the award, the Court should issue notice to the 
defendant. (Yol 22) 1935 All 852 (853). 

[19] Notice is not necessary where the parties are 
present in Court when the award is filed. (1913) 1913 
Pun L R No. 310 page 1045 (1050), 

[20] Where a notice of fifing of an award is not 
given to the party but the order fifing the award is 
communicated to fiis pleader and the pleader admits 
such communication, it is a sufficient compliance with 
the section having regard to 0, 3, R. 5, Civil P. C, 
(Yol 14) 1927 Cal 619 (621). 

[21] When the arbitrator himself brings in the 
award to the Court, the Court is bound to give notice to 
the parties that the award has been filed, and the Court 
cannot possibly pass a decree in terms of the award 
unless such notice has been given. But if the parties or 
their pleaders bring in an award and ask that it should 
be filed, and the Court informs the pleaders or the 
parties that they should file objections within the pre- 
scribed time then it cannot be said that no notice 
was given. In such a case no material irregularity is 
committed which entitles the Court to set aside the 
whole of the proceedings. (Yol 13) 1926 Bom 312 (312)? 

3. Section 14 (3),— -[1] The Court is bound to give the 
parties an opportunity of objecting before it pronounces 
its opinion. (Yol 12) 1925 Bom 22 (25) : 48 Bom 663, 
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of the fees and charges due in respeet of the arbitration and award and of the costs and charges of 
filing the award, cause the award or a signed copy of it, together with any depositions and docu- 
ments which may have been taken and proved before them, to be filed in Court, and the Court 
shall thereupon give notice to the parties of the filing of the award. 

(8) Where the arbitrators or umpire state a special case under clause (b) oi section 13, 
the Court, after giving notice to the parties and hearing them, shall pronounce its opinion thereon 
and such opinion shall be added to, and shall form part of, the award. 

[ 1899— S. 11 ; Civil P. C., Seh. II, Paras. 10, 11 and 20 ] 

^>/(7o2^r^ Court may by order modify or correct an award^ — 

(a) where it appears that a part of the award is upon a matter not referred to arbitra- 
tion and such part can be separated from the other part and does not affect the 
decision on the matter referred ; or 


SECTION 15— SYNOPSIS 

(1) Clause (a) 

(2) Clause (b) 

(3) Clause (c) 

(4) “The Court may by order modify or cor- 
rect an award.** 

^ 1. Clause (a) — [1] If the Court considers, that the 
arbitrators giving award in a case have gone beypnd 
the scope of their authority and have determined a 
matter not referred to arbitration, it is its duty to take 
action under S. 15. (Vol 15) 1928 Lah 915 (916). 

[2] In a suit for dissolution of partnership and for 
accounts, the plaintiff claimed interest but defendant 
denied it. The matter was referred to arbitration, one 
of the points referred being whether the defendant was 
liable to pay any money and, if so, the amount due. 
It was held that- the arbitrator could include in his 
award the sum payable by the defendant as interest 
both on sums advanced to the firm and on those ad- 
vanced to defendant for his personal use, and also for 
the period before and after the suit and up to the date 
of the award, (Yol 7) 1920 Cal 413 (414). 

[3] Where a suit for injunction against joint owners 
of property, some of whom are minors, is referred to 
arbitration and no sanction of the Court is obtained in 
respect of the minors, the award is not separable and 
consequently cannot be corrected by separating it in 
respect of the minors and granting the injunction 
against the majors only. (Yol 25) 1938 Lah 582 (583). 

2. Clause (b). — [1] The Court has no power to 
rectify or correct an award unless the award is imper- 
fect in form or the obvious error is of such a character 
that it can be amended without affecting the decision 
of the arbitrator. It is well-settled that the Court acts 
without jurisdiction if it modifies an award because it 
takes a view different from that held by the arbitrator. 
(Yol 12) 1925 Cal S32 (333). 

[2] Section 15 applies only if the “imperfection in 

form’* exists in the award at the time when it is filed 
in Court by the arbitrator and not if it comes into 
existence at a subsequent stage on the happening of an 
unanticipated event. (Vol 17) 1930 Lah 26 (31) ; 11 
Lah 342. , 

[3] In adjudging the amount payable by one party 
to another, an arbitrator has full power to direct pay- 
ment by instalments. The directions as to the number, 
amount, mode and time of payment of these instal- 
ments are, therefore, matters within the ‘discretion of 
the arbitrator and the essential parts of an award 
which a Court has no power to modify. (Yol 17) 1930 
Lah 26 (31) ; 11 Lab 342. ; 

[4] Where arbitraliors decided that a certain pro- 
perty was not endowed property but that it should not 
be partitioned and must continue as endowed property, 
the award contains an obvious ' error and the Court 


can modify and correct the award. (’09) 2 Ind Gas 858 
(858) (All). 

3. Clause (c) — [1] The Court is bound to correct any 
obvious mistakes or slips in an award as in the case of 
decrees. The award in accordance with which the 
Court has to pronounce judgment is the one that 
embodies the real intention of the parties. (1913) 24 
Mad L Jour 483 (483, 484). 

[2] The' Court has no jurisdiction to modify ^ or 
correct an award if the mistake is not merely clerical 
or arithmetical. (Yol 8) 1921 Bom 191 (192, 193) : 45 
Bom 512; (Vol 12) 1925 Sind 89 (90). 

[3] An award was made upon the basis of certain 
figures contained in certain documents relied on by 
both the parties and a decree was passed according to 
the award without any objection from any of the 
parties. It was subsequently found that there was a 
mistake in the figures, on which the award was based 
and the party who was affected by the mistake applied 
for correction of the error. It was held that the appli- 
cation was not to correct an error patent and apparent 
on the face of the record. (Vol 14) 1927 Mad 720 (722). 

4. “The Court may by order modify or correct 
an award”. — [1] If a Court goes beyond the powers 
conferred by this section and makes substantial modi- 
fications because it takes a different view from that 
held by the arbitrator as to what was just and fair in 
this or that set of circumstances, it acts without juris- 
diction. (Yol 3) 1916 Lah 4 (5) : 1916 Pun Re No. 78, 

[2] The Court has no jurisdiction to go into the 
merits of the dispute and come to a conclusion of its 
own, with the result that a very distinct alteration is 
made in the award. When the parties agree to have 
their disputes decided by their arbitrators, they agree to 
accept the decision of the arbitrators whether it might 
be right or wrong and the Court can only alter the 
award within the limits laid down by the Act* (Yol 8) 
1921 Bom 191 (192, 193) : 45 Bom 512. 

[3] The power of the Court to modify an award is 
limited by Clauses (a), (b) and (c). Where the arbitrator 
decided that plaintiff had by efflux of time lost his right 
to a plot of land but as defendant had acquired the 
legal title without incurring any expense, he should 
compensate plaintiff by paying him Es. 125, it was 
held that though the question of compensating the 
plaintiff had not been referred to arbitration, the Court 
had no power to modify the award by expunging the 
provision as to compensation. (Vol 20) 1933 Lah 
139 (140). 

[4] Where the legal effect of one of the alternative 
adjudication in an award is to invest the owner of an 
estate with the right to claim an “easement of neces- 
sity** over the road leading from the public street to 
the parent estate, this right must be claimed and 
established in appropriate legal proceedings against the 
owner of the servient tenement. It cannot be incor-' 
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(h) where the award is imperfect in form, or contains any obvious error which can be 
amended without affecting such decision ; or 

(o) where the award contains a clerical anistake or an error arising from an accidental 
slip or omission. 

[ Civil P. C., Sch. II, Para. 12. ] 

16. (l) The Court may from time to time remit the award or any matter referred to 
Power to remit award, arbitration to the arbitrators or umpire for reconsideration upon such 
terms as it thinks fit — 

(a) where the award has left undetermined any of the matters® referred to arbitration, 
or where it determines any matter not referred to arbitration^ and such matter 
cannot be separated without affecting the determination of the matters referred ; or 


Section 15 (contd,) 

porated in the award by order of the Court purporting 
to act under this section. (Yol 17) 1930 Lah 26 (32) : 
11 Lah. 342. 

[5] Where there is an accidental mistake in the 
award and a decree is passed in terms of the award. 
Court has power apart from S. 152, Civil P. 0., to 
amend decree. (Vol 19) 1932 Oudh 293 (296). 

[6] An arbitrator has no power to review his own 
award. (Vol 5) 1918 Lah 239 (240) ; 1917 Pun Be 
No. 99. 

SECTION 16 — SYNOPSIS. 

1. Sub-section (1). 

2. Sub-section (1), clause (a) — Award deter- 

mining matter not referred to arbitration. 

3. Sub-section (1), clause (a) — “Left undeter- 

mined any of the matters.** 

4. Sub-section (1), clause (b). 

5. Sub-section (1), clause (c). 

6. Sub-section (2). 

7. Sub-section (3). 

1, Sub-section (1)— [1] Section 16 empowers the 
Court to remit the award to the arbitrator Himself for 
reconsideration where there are omissions or defects 
therein which are such as cannot be modified or cor- 
rected by the Court itself under Section 15. (1867) 7 
Suth W B 406 (406, 407). 

[2] The Court is confined to the specific grounds 
mentioned in this section and has no power to remit an 
award on other grounds. (1881) 3 All 636 (642); (Vol 22) 
1935 Lah 113 (114). (Court remitting award when 
none of the grounds mentioned existed — Court acts 
without jurisdiction). (1911) 14 Oudh Cas 308 (311); 
(1911) M W N 151 (161) (F B). (Alleged defect 
in the tribunal which gave the award is no ground 
for remitting it.); (*84) 10 Cal 11 (13). (An objeotion 
by a party that he did not agree to the terms of the 
reference is not a ground under this paragraph.); 
(Vol 4) 1917 Mad 312 (313). (The fact that the obliga- 
tions imposed under the award have been performed 
between the date of the award and the date of the 
application to file it is no ground.) ; (Vol 23) 1936 Nag 
197 (198) : ILB (1936) Na^ 44 ; (Vol 11) 1924 Sind 51 
(55) : 19 Sind L B 152. 

LSee also (Vol 21) 1934 AU 939 (940). (It is doubtful 
whether the want of provision in the promissory note 
for the payment of interest is a kind of objection to the 
legality under clause (c).)] 

[See however (Vol 24) Bom 410 (416, 417).] 

[3] The Court cannot remit the award in part only 
and treat the award as to the other part as final. 
(Vol 13) 1926 All 667 (570). 

[But see (Vol 16) 1929 Sind 164 (165); (Vol 24) 
1937 Bom 410 (416, 417).] 

' [4] When the Court decides to remit the award under 
this section it is not final and so long as it is not final 


and is in the hands of the arbitrator, it can be altered 
by him; (1867) 7 Suth W B 406 (407); (Vol 13) 1926 
All 567 (569) ; (Vol 13) 1926 Lah 519 (520) ; 7 Lah 
327. Compare S. 10 of the English Arbitration Act, 
1889, which runs thus : — “In all cases of references to 
arbitration the Court or a Judge may from time to time 
remit the matters referred, or any part of them to the 
reconsideration of the arbitrators or umpire.’* 

[5] The Court has a discretion to remit or not to 
remit an award. (Vol 18) 1931 Lah 215 (216); (1905) 
1905 Pun Be No. 41, page 148. 

iSee also (Vol 20) 1933 Mad 697 (699). (In the 
absence of objection by party, Court is not bound suo 
motu to remit award.)] 

• [6] Where there is any circumstance in the position 
of the arbitrator such as tends to produce a bias in 
his mind, the Court will, in its discretion, refuse 
to remit the award to the arbitrator for reconsideration. 
(Vol 12) 1925 Sind 51 (52). 

[7] There is no period of limitation for an application 
to the Court to remit the award. (Vol 20) 1933 AU 648 
(649); (Vol 6) 1919 Mad 877 (877). 

2. Sub-section (1), clause (a). — Award deter- 
mining matter not referred to arbitration [1] If 

the award decides matters not within the scope of the 
submission, it is void as regards the portion in excess 
of the submission. If such portion is separable from 
and independent of the remainder, efiect can be given 
to the rest of the award. (Vol 3) 1916 Cal 806 (807); 
(Vol 26) 1939 Lah 308 (309). (Only share of minor in 
property referred Arbitrator’s decision that no parti- 
tion should take place during minority is beyond 
terms of reference — Decision is void but rest of award 
declaring minor’s share stands.) 

iSee also (Vol 10).1923 Lah 411 (412).] 

[2] If the extraneous matters cannot be separated 
without affecting the determination of the matters 
referred, the Court may remit the award for reconsi- 
deration. (Vol 20) 1933 Mad 862 (865); (1896) 1896 
Pun Be No. 60; (Vol 13) 1926 Mad 201 (204); (Vol 22) 
1935 Lah 52 (53), (In this case award was set aside.) 

[See also XYo\ 22) 1935 Lah 52 (53)0 

[3] Unless and until the contrary is shown, the 
Court will presume that the arbitrator has determined 
only such matters as '^ere in dispute and were referred 
to him and the burden of proving that the arbitrator 
has awarded on matters tnot within the submission 
is on the party impeaching the award. (Vol 25) 1938 
Sind 59 (62). 

[4] The principle that when a separable portion of 
an award is bad, the remainder of the award is good 
and can be maintained is a general principle and is 
not limited in its application to oases in which the 
award determines matters in excess of those submitted 
for arbitration. (Vol 23) 1936 Oudh 72 (74). (Award 
dealing with immovable property and moveable pro- 
perty — Portion dealing with immovable property bad 
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Section 16 (contd,) 

for want of registration — Such portion separable It 
can be refected and the rest of the award maintained.) 

3. Sub-section (1), clause (a) "“Left undeter- 

mined any of the matters."' — [1] Where the arbi- 
trators have not, in their award, decided any matter 
referred to them, the Court may, under clause (a), 
remit the award for reconsideration, (1881) 3 All 286 
(291, 292); (Vol 20) 1933 Lah 530 (532). (Question 
referred to arbitration — Arbitrators giving only provi- 
sional order leaving certain questions to be decided by 
Court — Award should be remitted for reconsideration): 
(Vol 12) 1925 All 393 (394); (Vol 6) 1918 Cal 247 (247). 
(Reference authorising to proceed ex parte if a party 
absent—One party absent— Arbitrator’s award without 
evidence— HeZd he should have heard the evidence of 
the other side and, therefore, award remitted under this 
clause); (Vol 1) 1914 Cal 497(498); (1912) 1912 Mad W N 


[2] It is open to the parties to waive remittal. (1894) 
21 Cal 590 (600) : 21 Ind App 47 (PC); (Vol 16) 1928 
Pat 7 (10) : 6 Pat 556; (1911) 14 Cal L Jour 188 (208). 

[See however (Vol 10) 1923 Mad 576 (576, 577). 
(Held that under the circumstances there was no 
implied agreement that the award should he void 
unless an award were given in respect of all the matters 
referred for decision.)] 

[3] Where all the parties agree before the arbitrator 
that an incomplete award may be made or where they 
all represent that there is no longer any controversy 
between them upon a particular point, the fact that the 
award is incomplete or silent on such point will not 
vitiate it. (Vol 18) 1921 All 384 (387) : 43 All 108; 
(Vol 17) 1930 Cal 255 (257). (Party affirming the award 
by taking benefits under it cannot turn round and say 
that the award is invalid); (1879) 4 Cal L Rep 92 (94). 
(Parties may allow the arbitrators to take seriatim the 
matters in dispute and to deliver series of awards); 
(Vol 15) 1928 Pat 7 (10, 11} ; 6 Pat 556, (Parties agreed 
to the partition by stages and asked that the properties 
remaining undivided should be the subject of a further 
award.) 

[See also (Vol 12) 1925 All 103 (106). (Omission to 
partition one item of property on account of impossi- 
bility does not vitiate award); (Vol 6) 1919 Cal 1030 
(1031). (Where some of the matters referred to have 
not been decided, the Court cannot allow a party with- 
out the consent of the other to withdraw his claim as 
to those matters.)] 

[4] An award cannot be said to be incomplete because, 

in a suit involving a number of issues the arbitrators 
have not given a decision on each of them. It is enough 
if they give a decision on the whole matter in issue 
between the parties. (1902) 29 Cal 167(186): 29 Ind App 
51 ; 1902 Pun Re No. 25 (PC); (1899) 22 Mad 202 (204); 
(1911) 1911 Pun W R No. 13, page 31 (36) ; (1870) 2 
N W P H 0 R 150 (151). ^ ^ 

[6] It is^ well settled that the Courts will make every 
reasonable intendment in favour of an award being a 
final, certain and sufficient termination of the matters 
in dispute. (Vol 25) 1938 Sind 69 (62). 


4. Sub-section (1), clause (b) — [1] An award, to 
be capable of execution, ought to be certain, so that no 
reasonable doubt can arise upon the face of it as to 
the arbitrators’ meaning or as to the nature and extent 
duties imposed by it upon the parties, 
(Vol 3) 1916 Oudh 160 (161). ^ 


also (Vol 27) 1940 Lah 24 (26). (Joint property 
partitioned by arbitration without intervention of Court 
— Mere fact that no specific directions have been given 
about ventilators and drains existing on property does 
not tender award invalid on ground of being indefinite.)] 


[2] The fact that a particular expression used in an 
award is capable of more than one interpretation does 
not show that it is so indefinite as to be incapable of 
execution. (Vol 3) 1916 Oudh 226 (228). 

[3] Where the arbitrators give the method for 
calculating the amount awarded without specifying the 
actual amount due, the award can be considered as 
sufficiently certain. (1912) 16 Gal L Jour 360 (364); 
(Vol 17) 1930 Lah 22 (23); (Vol 9) 1922 Cal 447 (452). 

[4] An award cannot be set aside on the ground of 
uncertainty upon a point on which there is no con- 
troversy between the parties. (Vol 25) 1938 Sind 59 
(62). (Cargey v. Aiicheson, (1823) 2 B & C 170 and 
Plummer v. Lee, (1837) 2 M & W 496, followed.) 

5. Sub-section (1), clause (c). [1] Where the 
arbitrators decide a question specifically submitted to 
them for decision, but such decision happens to be 
erroneous in law, it cannot be said that there is any 
error apparent on the face of the award and the Court 
has no right to sit in judgment over the views of the 
arbitrator. (Vol 22) 1935 Rang 16 (17). (Wrong decision 
on question of succession of orasa sons among 
Burmans.) ; (’78) 2 All 181 (187, 191) (F B) ; (Vol 12) 
1925 Sind 186 (188) ; 19 Sind L R 54 ; (Vol 3) 1916 
Oudh 285 (285) : 19 Oudh Cas 48 ; (1902) 29 Gal 167 
(183) : 29 Ind App 51 : 1902 Pun Re No. 25 (P 0); 
(Vol 23) 1936 Nag 197 (199) : I L R (1936) Nag 44; 
(Vol 26) 1939 Cal 557 (557). 

[2] 8 sued V and others for a share in the family 
properties. V contended in defence that S was born 
blind and that, therefore, he was not entitled to any 
share under the Hindu law. The suit was then referred 
to arbitration and the arbitrators awarded 8 a life 
interest in a fourth share of the properties subject to its 
becoming an absolute interest in case he married. It 
was held that the award was not vitiated by an error of 
law apparent on the face of the award. (Vol 5) 1918 
Mad 296 (297) ; 41 Mad 1022. 

[3] Where a question of law is not specifically sub' 
mitted to the arbitrators for decision .and they state a 
wrong legal proposition and base their award on the 
matters referred to them on such proposition, there is 
an error of law on the face of the award, (Vol 12) 1925 
Sind 186 (188) ; 19 Sind L R 54. 

[4] “An error in law on the face of the award means 
that you can find in the award or a document actually 
incorporated thereto, as for instance, a note appended 
by the arbitrator stating the reasons for his judgment, 
some legal proposition which is the basis of the award 
and which you can say is erroneous.” (Vol 10) 1923 
P C 66 (69) : 47 Bom 578 : 50 Ind App 324 (P C). 
(Reversing (Vol 7) 1920 Bom 266) ; (Vol 27) 1940 Oudh 
405 (408). 

[5] A, an arbitrator, states a special case and gets an 
opinion of the Court. In making the award, he states 
that opinion and bases his award upon it. The ap- 
pellate Court finds that the’ opinion as given is er- 
roneous. There is an error in law on the face of the 
award which will entitle the appellate Court to remit 
the award for reconsideration. (1912) 1912 App Cas 673 
(692), British W estmg-houe&fiompany v. Underground 
Electric Railway Company, 

[6] A reference was made to arbitrators to divide 
family properties between a Hindu father and his sons.^ 
The eldest son had assisted the father to attain success 
in his business and thus to acquire the property. In 
consideration of that the* arbitrators awarded him 
Bs. 11,000 in excess of his share describing it as 
“«r yeshta Bhagam*\ It was held that though the rule 
of *^Jyeshta Bhagam*^ is obsolete and illegal, the mere 
use of the term in the award did not make it illegal, 
when the Court is satisfied that the extra amount was ’ 
really given to the eldest son for services rendered. 
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(b) where the award is so indefinite as to he incapable of execution ; or 

(c) where an ohjeefcion to the legality of the award is apparent upon the face of it. 

(2) Where an award is remitted under sub-section the Court shall fix the time within 
which the arbitrator or umpire shall submit his decision to the Court : 

Provided that any time so fixed may be extended by subsequent order of the Court. 

(3) An award remitted under sub-section (l) shall become void on the failure of the 
arbitrator or umpire to reconsider it and submit his decision within the time fixed. 

[ 1899— S. 13 ; Civil P. 0., Sch. II, Paras. 14 and 15 (1). ] 

17. Where the Court sees no cause to remit the award or any of the matters referred to 
Judgment in terms arbitration for reconsideration or to set aside the award, the Court shall, 
of award. after the time for making an application to set aside the award has expired, 


Section 16 (contd.) 

(Vol 17) 1930 Mad 38 (41) ; (Vol 12) 1925 Mad 301 
(301, 302). 

[7] See also the following eases as to what is and 
what is not illegality apparent-i on the face of the 
award. (1869) 1869 Pan Ee No 12. (Open disregard by 
arbitrators of proved law or custom is . a good ground 
for remitting the award.) ; (Vol 20) 1938 All 956 (957). 
(Keference of dispute to arbitration — Defendant’s sub- 
sequent statement that if plaintiff made certain state- 
ment on oath decree might be passed as prayed for in 
plaint — Plaintiff making required statement on oath 

— There is no compromise as defined in O. 23, R. 3 
and arbitrator is not deprived of his powers to give 
whatever award he thinks proper.) ; (Vol 20) 1933 Sind 
260 (261) : 27 Sind L R 96, (Partition suit — Question 
whether marriage expenses of plaintiff should be pro- 
vided ^ for was referred to arbitration — Arbitrator 
awarding for plaintiff — No error apparent on the face 
of the record.) ; (1868) 1868 Pun Ee No. 101, p. 258 
(260). (Award allowing set off founded on wagering 
transaction is illegal.) ;(Vol 6) 1919 Mad 877 (877). 
(Award when presented bore the signatures of only 2 
out of 3 arbitrators — It is an illegality on the face of 
the award.) ;.(1871) 15 Suth W R 331 (331). (Award 
given by arbitrators along with some others comes 
under clause (c).) ; (1872) 1872 Pun Re No. 3, page 3. 
(Plaintiff and one defendant agreed to reference — 
Awa’rd against all defeudants -is illegal.) ; (Vol 10) 1923 
Cal 135 (138). (Private award made after institution of 
suit is illegal.) ; (Vol 2) 1915 Cal 745 (749). (An executor 
making reference to arbitration for modifying a will — 
Award based on such submission is illegal.) ; (1908) 30 
All 505 (506, 507). (After an award was made and 
delivered, it was discovered that one of the plaintiffs 
had died during arbitration and before the award — No 
error apparent on the face of the award.); (Vol 11) 1924 
Cal 1051 (1053). buyers complaining of inferior quality 
of goods but failing to produce them for inspection — 
Award against buyer not illegal.) ; (Vol 25) 1938 Pat 
231 (233) : 16 Pat 742. (Second Schedule is exhaustive 

— Award outside Court in favour of unregistered firm 
— Application for filing award — Objection under S, 69, 
Partnership Act, is not error in law on the face 
of award.) ; (Vol 26) 1939 Cal 739 (740). (A second 
or supplemental award given by the arbitrators in 
pursuance of a reservation made in the first, award is 
not illegal, and it cannot' be said to have been passed 
by the arbitrators at a time when they were functus 
officio,) ; (Vol 21) 1934 All 939 (940). (Suit on promis- 
sory note claiming interest — Reference to arbitration 

— Award granting interest — Held, it was doubtEul 
whether the want of provision in the pro-note for the 
payment of interest was the kind of objection to legality 
of the award apparent on the face of it.) ; (Vol 24) 
1937 Pat 343 (344). (Where the award does not 
bear the signature of one of the arbitrators and' whete 


it further appears that he had taken no part in the 
proceedings there is an objection to the legality of the 
award apparent on the face of it.); (Vol 23) 1936 Nag 
197 (200) : I L R (1938) Nag 44. (Arbitrators appointed 
for partition of property, cash, movables, etc. — Allot- 
ment of cash to one’s share and movables to share of 
another — Award binding even though shares not equal.) 

[8] An arithmetical error in the award made by the 
arbitrator in arriving at the sums due by one party to 
another is not an illegality apparent on the face of the 
award. (Vol 12) 1925 Lah 86 (86), 

[9] Where a dispute arising out of a contract is re- 
ferred to arbitrators and a reference is made in the 
award to a contention of one party, it does not open the 
door to seeing first what the contention is and then 
going to the contract on which the rights of parties 
depend to see if that contention is sound. (Vol 10) 1923 
P C 66 (69) : 47 Bom 578 ; 50 Ind App 324 (P C). 

[10] Where an award makes an allusion to the con- 
tract very guardedly and for the purpose only of ear- 
marking the origin of the dispute in question, it does 
not enable a party to contend that the contract was 
incorporated into the award by the reference mentioned 
above and then to say that the award discloses an error 
in law in construing the terms of the contract. (Vol 14) 

1927 P 0 164 (165) : 54 Ind App 427 : 21 Sind L B 
101: 55 Cal 126 (P C). 

6. Sub-section (2). — [1] An order refusing to 
enlarge the time for the submission of an award 
remitted to the umpire on an application under S. 13 
of the Arbitration Act, 1899, was held to be a judgment 
and hence appealable under the Betters Patent. (Vol 15) 

1928 Mad 69 (71) : 51 Mad 108. 

7. Sub-section (3). — [1] Where an award is remit- 
ted to the arbitrators who decline to submit a fresh 
award, the award so remitted becomes void and the 
Court must try the case itself. (1889) 16 Oal 806 (808, 810); 
(1865) 3 Suth W E 168 (169); (1893) 1893 All W N 
45 (45). 

[2] In such a case the finding of corruption or mis- 
conduct is not necessary. (1867) 7 Suth W R 406 (407). 

[3] Where after the remittal, the arbitrators on 
reconsideration come to the same conclusion as their 
previous one, the award does not become void. (1881) 
1881 AU W N 25 (26). 

SECTION 17 — SYNOPSIS. 

1. “After the time * . . expired”-. 

la. Application to set aside an award — See 

S. 30. \ ■ 

2. Binding effect of award: 

3. Court acting as arbitrator. 

4. Decree based upon invalid award — Appeal. 

5. Decree in accordance with award — Finality of. 

6. Decree not in accordance with award — Fina- 

' ' lity of/ ' ‘ “ 
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7. Decree without hearing objections to award 

— Appeal. 

8. Enforcement of award. 

9. Legislative changes. 

10. “Pronounce judgement according to the award.** 

11. Revision. 

12. Second appeal* 

13. Suit to set aside award — See Notes on S. 32. 

14. Valuer and arbitrator, 

1. “After the time . . .expired.** — [1] Anapplica" 
tion to set aside an award must, under Article 158 of the 
Limitation Act, as amended in 1940, be made within 
thirty days from the date of service of the notice of 
filing of the award. Section 6 of the Limitation Act 
does not apply to such applications and the Court can- 
not excuse the delay in the presentation thereof. (Vol 14) 
1927 Lab 273 (273, 274) : 8 Lah 274 ; (1913) 18 Cal 
L Jour 35 (37) ; (Vol 4) 1917 Nag 211 (212) : 13 Nag 
L R 172. 

[2] Under section 12 of the Limitation Act the time 
requisite for obtaining a copy of the award can he 
cL^ucted. (Vol 20) 1933 Rang 38 (38) ; (Vol 19) 1932 
Mad 588 (688) ; (1907) 29 All 584 (586) j (Vol 6) 1919 
Cal 224 (225) : 46 Cal 721 ; (1902) 29 Cal 167 (182, 
183) : 29 Ind App 51 : 1902 Pun Re No. 25 (P 0). 

[3] The privilege which S. 4 of the Limitation Act 
confers on a party does not prejudice the right, of the 
other party to obtain judgment in terms of the award 
■within 30 days of the date of service of notice. (Vol 29) 
1942 Cal 666 (567). (Limitation of 30 days expiring on 
Sunday — Judgment passed on next day — Applica- 
tion to set aside award also filed on same day — Judg- 
ment held valid.) 

lA. Application to set aside an award — See S. 30. 

2. Binding effect of award [1] A judgment 

and decree passed in accordance with an award may 
constitute res judicata as much as a judgment and 
decree which result from the decision of the Court after 
the matter has been fought to the end. (1897) 21 Bom 
465 (467) ; (1881) 7 Cal 727 (729) ; (1879) 5 Cal L Rep 
338 (340). 

[See (Vol 3) 1916 All 358 (359). (Award in mutation 
proceedings is not res judicata on a question of title 
and possession.)] 

[See also (Vol 11) 192,4 All 62 (62, 63) : 46 All 628. 
(Executing Court cannot go behind the decree based 
on award,)] 

[2] A valid award operates to merge and extinguish 
all claims covered by the submission and is binding on 
the parties to the reference even though it has not been 
made a rule of Court under this section. (1892) 1892 
All W N 238 (238); (1913) 1918 Pun L R No. 275 p. 919 
(924) ; (Vol 7) 1920 Mad 615 (617). (Portion of award 
dealing with matters outside scope of suit and as such 
incapable of being basis of decree under this para. — 
Still it is binding on the parties.) ; (1911) 5 Sind L R 
240 (242)! 

[3] An award does not become ineffectual or invalid 
as between the parties to the reference, merely because 
other parties to the suit have not joineddn the reference. 
(Vol 8) 1921 Nag 176 (178). (Especially when it has 
been acted upon.) 

' t4J* A" person who is a stranger to the reference is 
neither hound by nor can enforce the award. (1883-84) 
6 All 322 (328) : 11 Ind App 20 (P C). ; (1909) 5 Mad 
L Tim 199 (200). 

3. Court acting as arbitrator. — [1] A consent by 
the parties to abide by the decision of the Court is not 
StCch a reference to arbitration as is contemplated by'this 
Act; The decision of the Court in such a case, however, 


operates as a consent decree and is, therefore, not 
appealable. (Vol 7) 1920 Mad 800 (802) : 42 Mad 625. 
(Same principle applies even if reference is made to 
presiding Judge and another person jointly.); (Vol 6) 
1919 Mad 150 (152). 

[See however (Vol 16) 1929 All 577 (577) : 51 All 
886. (Decision is in nature of arbitrator’s award and 
hence not appealable.); (1899) 23 Bom 752 (755); 
(1911) 38 Cal 421 (424). (Court cannot review such a 
decision.); (1902) 26 Mad 76 (77); (Vol 12] 1925 Nag 463 
(464) ; 21 Nag L R 84; (Vol 2) 1915 Mad 1074 (1074). 
(Award of Court is itself a decree and objections to 
award must be taken by way of appeal from the decree.)]! 

[2] Where the parties agree not to let in evidence 
but that the Court may make a local inspection, the 
decision of the Court in the suit is neither a consent 
decree nor an award and is, therefore, appealable. 
(Vol 16) 1929 All 116 (117). 

4, Decree based upon invalid award — Appeal. 
— [1] Under the old Civil Procedure Code, it was held 
that S. 522 presupposed a valid and legal award and 
that, therefore, an appeal lay against a decree based 
upon an invalid award. (1912) 6 Sind L R 168 (176); 
(1884) 6 All 174 (178) (FB); (1903) 1903 All W N 159^ 
(160); (1883) 9 Cal 905 (006); (1888) 1888 Pun Re 
No. 134, page 362 (365); (1902) 5 Oudh Cas 13 (16); 
(1911) 4 Cal L Jour 143 (145); (1909) 31 AU 450 (452); 
(1882) 1882 Pun Re No. 4, page 21 (25) (FB); (1902) 
26 Mad 47 (48); (1906) 2 Nag L R 81 (86, 87); (18981. 
25 Cal 141 (143, 144, 145); (1893) 17 Bom 357 (361); 
(1906) 33 Cal 498 (501). 

iSee (1899) 4 Cal W N 47n. (Objection taken in 
appeal for the first time — ^Not allowed,)] 

[But see (1883) 6 Mad 414 (416). (But revision lies.); 
(1870) 14 Suth W R 33 (33).] 

[2] After the Privy Council decjision in (1902) 20 
Cal 167 (188, 184, 185) : 29 Ind App 51 : 1902 Pun Re 
No. 25 (P 0), it has been held by all the Courts 
except the Calcutta High Court that no appeal lay 
against a decree based even on an invalid award. 
(1913) 21 Ind Cas 989 (991, 992) (AU) (F B) ; 
(Vol 10) 1923 All 502 (503) : 45 All 441; (Vol 11) 1924 
Bom 324 (325); (Vol 2) 1915 Mad 484 (485); (Vol 201 
1933 Lah 426 (427) : 14 Lah 165; (Vol 19) 1932 Lah 
239 (242) : 13 Lah 528; (Vol 18) 1931 Lah 126 
(129) : 12 Lah 408; (Vol 16) 1929 Lah 476 (477) : 
10 Lah 871; (Vol 14) 1927 Lah 362 (363) : 8 Lah 693; 
(Vol 22) 1935 Bang 94 (97) ; 12 Rang 676; (Vol 19^ 
1932 Oudh 156 (168) : 7 Luck 642; (1936) 169 Ind Cas 
1041 (1042) (Oudh); (Vol 5) 1918 Nag 191 (193). (Na 
appeal lies.) 

Cases under the Code of 1882 following 29 Cal ie7i 
(1906) 33 Cal 899 (902, 903); (1905) 2 Cal L Jour 153. 
(156); (1909) 32 Mad 510 (511); (1911) 1 Mad W N 151 
(164); (Vol 1) 1914 Cal 723 (724). 

[But see (Vol 25) 1938 Oudh 154 (156). (Where 
there is no valid submission, there can be no award on 
which a decree can he made by the Court and if it is 
so made it is passed on something which is not am 
award and is therefore appealable.); (Vol 8) 1921 Bom 
32 (32) ; 46 Bom 832. (Obiter.); (Vol 2) 1915 Lah 253 
(254) : 1916 Pun Re No. 28. (Do.); (Vol 11) 1924 Nag 
338 (340, 341). (Appeal lies.)] 

According to the Calcutta view appeal lies even where, 
validity of the reference is attacked ; (Vol 28) 1941 6al 
202 (205); (Vol 18) 1931 Cal 211 (213, 219) ; 68 Cal 628;'., 
(Vol 18) 1931 Cal 109 (109, 111); (Vol 6) 1919 Cal 232 
(233); (Vol 6) 1918 Cal 336 (337); (1906) 9 Cal W N. 
873 (874); (1885) 11 Cal 37 (41); (1897) 24 Cal 469 
(471); (Vol 12) 1925 Cal , 812 (814) : 52 Cal 559. 
(Validity of reference attacked on the ^ound that 
Sch, II does not apply to execution proceedings.) 
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[3] The intention, of the Legislature is that objec- 
tions to the award on the ground of its invalidity must 
be decided by the Court making the reference and that 
an appeal against the decree on such ground is ineom- 
petent. (Vol 1) 1914 All 446 (449) : 21 Ind Cas 989; 
(1891) 86 All 69 (75) (FB); (1912) 9 All L Jour 258 
(259, 260); (1913) 39 Cal 822 (826, 827); (1931) 132 
Ind Gas 180 (181) (Lah); (Yol 3) 1916 Mad 963 (963); 
(Vol 1) 1914 Mad 675 (675, 676) : 38 Mad 256; (Vol 2) 
1915 Mad 484 (485); (Vol 3) 1916 Mad 660 (661, 662). 
(Per Phillips, J., Tyabji J. dissenting.); (Vol 3) 1916 
Pat 190 (193, 194) : 1 Pat L Jour 306; (1912) 6 Sind 
L B 168 (175, 176); (Vol 23) 1936 Bang 240 (240); 
(Vol 22) 1935 Bang 94 (96) : 12 Bang 675; (Vol 26) 
1939 Pat 526 (529) : 18 Pat 193 (202). 

[4] The remedy in case where the Court has no 
jurisdiction to entertain the suit is by way of revision 
and not by an appeal. (1885) 8 Mad 285 (235, 236). 
(Decree on award under S. 522 in suit beyond the 
pecuniary jurisdiction of the Court — Decree set aside in 
revision.) 

[See however (Vol 24) 1937 Lah 268 (269). (In this 
case the decision in (Vol 15) 1928 Lah 730 is distin- 
guished on the ground that in that case objections to 
the award had been filed whereas in the present case no 
objection had been filed and so the Court had no option 
but to pass a decree in accordance with the award and 
it was not thereafter open to the parties to raise the 
objection afterwards.)] 

[But see (Vol 15) 1928 Lah 730 (730, 731).] 

5. Decree in accordance with award — Finality 
of — [1] Objections relating to matters antecedent and 
leading up to the award cannot be raised after the 
award becomes final. In fact the Court is bound to 
pronounce judgment in accordance with the award, and 
pass a decree following it. (Vol 24) 1937 Lah 268 (269). 
(And it is not open to either party to object to the 
validity of the award on any ground by appeal or by 
revision.) 

[2] In order to give effect to the general principle of 
finality of awards, it is declared by this section that no 
appeal shall lie from ”such decree*’, i. e., a decree 
following a judgment which is in accordance with the 
award. (1902) 29 Cal 167 (183) ; 29 Ind App 51; (1902) 
Pun Be Bo. 25 (P G); (Vol 23) 1936 Lah 466 (468); 
(1875) 23 Suth W B 429 (431) (PC); (Vol 30) 1943 Oudh 
304 (306); (Vol 30) 1943 Pat 318 (319). (Beference 
pending at commencement of Arbitration Act is govern- 
ed by CivH P. C., Soh II, Para 16.) 

[See (Vol 23) 1936 Lah 136 (138). (Arbitrator fully 
empowered to make award — Applicant for reference 
cannot challenge award.)] 

[3] Where, a decree is in accordance with the award 
no appeal will lie against it on the ground that the 
arbitrators were guilty of misconduct, or on the ground 
that the a-ward is in excess of the powers conferred upon 
the arbitrators. (1908) 35 Cal 648 (659) : 1908 Pun Be 
No. 80 : 35 Ind App 88 (P C); (1907) 29 All 467 (462) 
(F B); (1902) 1902 Pun Be No. 88, page 371 (375) (F B); 
(Vol 26) 1939 Pat 526 (529) : 18 Pat 193. 

[4] Prohibition as to appeal will apply only where 
the decree is pronounced after the expiry of the period 
of limitation for making an application to set aside the 
award. Where a decree is passed before the expiry of 
such period, an appeal is not barred by this Section. 
(1896) 18 All 422 (428, 429) (FB); (Vol 14) 1927 AU 614 
(615) : 50 All 51; (1873) 20 Suth W R 311 (311, 312); 
(1882) 1882 Pun Be No. 48, page 140 (141); (Vol 6) 1919 
Mad 150 (162, 154). 

[See also (Vol 16) 1929 Mad 789 (790). (High Court 
.interfered in appeal.)] 

[See however (1911) 9 Ind Cas 197 (198). (Mad). 


(Revision lies.); (Vol 9) 1922 Mad 179 (179, 180) ; 45 
Mad 466 ; (1912) 17 Ind Cas 431 (431) (Mad.) (Doubtful 
if appeal lies.); (Vol 8) 1921 Bom 32 (32) : 45 Bom 832; 
(Vol 8) 1921 Oudh 148 (148) : 24 Oudh Cas 234; (Vol 3) 
1916 Sind 79 (80) : 9 Sind L B 183.] 

[But see (1882) 1882 All W N 76 (77). (High Court 
exercised its power of revision.); (Vol 20) 1933 All 313 
(314). (Court passing decree in terms of award without 
giving 10 days time — It is material irregularity — Decree 
set aside in revision.); (Vol 2) 1915 Lah 253 (254) ; 1916 
Pun Re No. 28. (The observation is, however, a casual 
and not a considered one.); (1878) 3 Mad 59 (60), (Appeal 
not allowed-— Proper remedy is by way of review.) ; 
(Vol 20) 1933 Rang 38 (38). (Appeal is barred.); (Vol 12) 
1925 Rang 103 (103). (Do).)] 

[5] If the parties accept the award filed in Court and 
agree that a decree may be passed in terms of the award 
Court has power to pass the decree without waiting for 
the expiry of the period prescribed by Article 158 of the 
Limitation Act and the decree so passed is valid being 
a decree by consent of parties. (1913) 1913 Pun L Re 
No. 310 page 1045 (1051); (Vol 1) 1914 Lah 313 (313); 
(Vol 18) 1931 Nag 112 (113) : 27 Nag L R 240. 

[See (1875) 7 N W P H C B 367 (370). (As to whe- 
ther mere silence amounts to consent.)] 

[See however (Vol 21) 1934 Mad 619 (620); (Vol 3) 
1916 Sind 79 (81, 82) : 9 Sind L R 183.] 

[But see (Vol 19) 1922 Mad 179 (179, 180) : 45 Mad 
466. (Dissenting from obiter dicta in (Vol 1) 1914 Mad 
675 : 38 Mad 256.)] 

6. Decree not in accordance with award — 
Finality of. — [1] An appeal will lie from a decree 
based on an award where it is in excess of the award 
or is not in accordance with the award. (1865) 3 Suth 
W E 168 (169) ; (1869) 11 Suth W R 140 (141) ; (1913). 
1913 Pun Be No. 52. (Court dismissing suit, ignoring 
award, on ground that no civil suit lies — Decree is ap- 
pealable.); (1883) 1883 Pun Re No. 47; (1896) 1896 Pun, 
Re No. 60, page 181; (Vol 6)1919 Cal 1030 (1031). (Decree 
setting forth two awards by the same arbitrator, one 
modifying the other, is not one in accordance with the 
award.) ; (Vol 14) 1927 Lah 362 (364) ;'i8 Lah 693. 

(Persons not parties to reference raising objections 

Decree on award showing them as parties — They, hav- 
ing submitted to "the proceedings, cannot appeal on 
ground of decree being in excess of award.) ; (1881) 3 
All 286 (291, 292) ; (1912) 1912 Pun L E No. 118 
page 354 (355). (Reyision does not lie.) 

[See also (Vol 17) 1930 Lah 477 (478), (Held to be in 
accordance with award.)] 

[2] Where the decree allows payment of the amount 
due by instalments or interest or costs not grahted by 
the award, the decree is not in accordance with the 
award and an appeal will therefore lie. (1886) 8 All 449, 
(451) ; (1875) 23 Suth W B 105 (105) ; (1909) 1909 Pun 
L R No. 97 page 359 (360). 

[Compare (Vol 17) 1930 Lah 477 (478).] 

[3] An appeal will lie where a decree is based partly 

on an award and partly on the Court’s findings 
(Vol 13) 1926 AU 567 (569). ^ ‘ 

[4] The mere fact that the judgment is in excess of 
the award will not give a right of appeal if the decree 
is in accordance with the award. (1908) 8 Cal L Jour 
475 (477). 

[5] An appeal will not lie against a decree based on 

a modified award, though it may not be in accordance 
with the original award. (Vol 17) 1930 Lah 219 (220) ; 
(Vol 19) 1932 Cal 713 (713, 714), (Decree not appealable 
even' though grounds of appeal were directed against 
order modifying award — But the appeal may be con- 
verted into appeal from order modifying award under 
S. 104, Civil P, C.) ; (Vol 20) 1933 Lah 139 (139) ; 
(1906) 1906 Pun Be No. 13, page 47, - 
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[But see (1886) 8 All 449 (452). (Submitted not cor- 
rect.) (Vol 22) 1935 Pat 109 (110). (Do.); (1909) 12 Oudh 
€as 23 (24). (Do.); (Yol 22) 1935 Pat 109 (110). (Do.)] 

[6] The appellant is not entitled to address the 
Court on all points raised before the lower Court. His 
appeal will lie only in so far as the decree and the 
award differ. (1908) 8 Cal L Jour 475 (477). 

[7] Appellant’s attack must be confined to the lega- 
lity of the decree as compared with the av^ard. (Vol 15) 
1928 Lah 849 (850). 

7. Decree without hearing objections to award 
— Appeal. — [1] Where a decree is passed in terms 
of an award although without considering the objections 
raised against it, yet the award forms the basis of a 
decree and therefore no appeal lies against the decree 
passed on such an award. In such cases the High Court 
can interfere only by way of revision. (Yol 3) 1916 Cal 
806 (807) ; (Yol 3) 1916 Mad 927 (927) ; (Yol 21) 1934 
Mad 619 (620) ; (Vol 20) 1933 Rang 38 (38). (l^o appeal 
lies.) ; (Yol 2) 1915 Lah 352 (352, 353). 

[But see (Vol 14) 1927 All 120 (121) : 49 All 178 ; 
<’89) 1889 All W N 16 (16) ; (1896) 18 All 422 (428, 
429) (PB) ; (1882) 1882 Pun Re No. 184, page 639.] 

[2] Where a decree based upon an award is attacked 
on the ground that a sufficient opportunity was not 
given to a party to substantiate his objections to the 
award, it has been held that the Court acts with mate- 
rial irregularity in the exercise of its jurisdiction and 
that the decree may be set aside in revision. (Vol 3) 

1916 Cal 806 (807); (Vol 8) 1921 Lah 249 (250); (Vol 4) 

1917 Oudh 240 (241) ; (Yol 21) 1934 Mad 619 (620). 

[But see (Yol 12) 1926 Bang 238 (239). (Appeal lies 

in such a case — Submitted not correct.)] 

8. Enforcement of award.— [1] Where a decree 
is passed in terms of an award, the award can be 
enforced only by way of execution of the decree and no 
separate suit will lie therefor. (Vol 12) 1925 P 0 34 (35): 
52 Cal 314 : 52 Ind App 79 (PC). 

[2] A suit will not lie to enforce an award which was 
declared void by the Court in proceedings under S. 20, 
-(1907) 1907 Pun Re No. 19, page 86. 

”■ [3] Order in execution of an award is appealable. 
(Yol 16) 1929 Lah 228 (229); (Vol 8) 1921 Sind 132 
(133) : 16 Sind L B 246. 

[4] Execution of an award filed in chartered High 
Courts is governed by Art. 183, Limitation Act. (Vol 14) 
1927 Cal 853 (856) ; 65 Cal 499; (Yol 29) 1942 Bom 34 
(35) : I L R (1942) Bom 124. 

Enforcement of award — Decisions under Act of 1899, 

[5] Award filed becomes enforceable only after 
parties adversely affected are given opportunity to move 
for its remission or setting aside, (Vol 9) 1922 Sind 6 
‘(8) : 16 Sind L R 79. 

[6] Award when filed is to be executed like a decree 
but is not decree itself, (Yol 9) 1922 P 0 374 (377) : 50 
Cal 1:19 Ind App 366 (PC); (Yol 25) 1938 AU 232 (233, 
234):ILB (1938) All 389; (Yol 16) 1929 Lah 882 (883); 
(1913) 40 Cal 219 (230); (Vol 15) 1928 Cal 840 (841); 
(Ybl 20) 1933, Sind 78 (79) : 27 Sind L R 69; (Yol 18) 
1931 Sind 160 (162) : 26 Sind L R 528 ; (Yol 20) 1933 
Pesh 66 (67). 

[7] Award when filed in Court shall have the force 
of a decree. So no decree need be passed. (Vol 25) 1938 
Pesh 3 (4); (Yol 14) 1927 Gal 662 (663); (Yol 20) 1933 
P C 61 (62, 63) : 60 Cal 670 (P 0). 

[8] Words ‘enforceable as if it were a decree* do not 
•exclude right of decree-holder to apply for execution 
periodically until 12 years have elapsed. All provisions 
of Civil Procedure Code and Limitation Act governing 
‘execution of decrees apply to enforcing of award. (Vol 11) 
1924 Lah 544 (644); (Yol 11) 1924 Cal 117 (118). 

[9] Proceedings ‘for enforcement of an award are 


governed by S. 47, Civil P. C. Objection that award was 
one without jurisdiction will not preclude this applica- 
bUity. (Vol 21) 1934 Lah 49 (50). 

[10] Order 21, R. 50, Civil P. C., applies to proceed- 
ings to enforce an award. (Yol 12) 1925 Sind 293 (294)* 
(Yol 20) 1933 Bom 433 (435) : 58 Bom 162. 

[11] Order 21, R. 50, Civil P. 0., applies to an 
award against the firm, filed under the Arbitration 
Act, Courts cannot refuse enforcement of such award 
unless it is remitted back to arbitrators or set aside. 
(Yol 16) 1929 Sind 28 (29) : 23 Sind L R 422. 

[12] Provisions of 0. 21, R, 2, relating to decrees are 
equally applicable to awards under the Act. (Yol 14) 
1927 Sind 66 (75). 

[13] An award against a firm cannot be executed 
against the members individually unless they had notice 
of the arbitration and of the filing of the award. 
(Yol 14) 1927 Bom 428 (436). 

[14] When award is made against two firms, ques- 
tion as to the partner constituting the firms is to be 
enquired ‘ into by the executing Court. (Yol 12) 1925 
Sind 293 (294) ; 19 Sind L R 1. 

[16] Dekkhan Agricultural Relief Act applies to execu- 
tion proceedings taken for the enforcement of awards. 
(Yol 18) 1931 Sind 97 (99) : ‘25 Sind L R 475 (FB). 
(Overruling (Yol 7) 1920 Sind 74 : 14 Sind L R 217.) 

[16] Order declaring shares only where award 
demanded actual partition by appointing a Commis- 
sioner for that purpose is not the enforcement of such 
award. (1912) 6 Sind L R 146 (146, 149). 

[17] The holder of an award is entitled to execute 
the award although he may have transferred his rights 
under it unless and until such transferee applies to the 
Court under 0. 21, R. 16, Civil P. C. (Yol 26) 1939 Cal 
482 (484). 

[18] Unless the want of jurisdiction is apparent on 
the face of the record, the execution Court cannot go 
into a question as to* validity of the award made by the 
arbitrators. For want of jurisdiction judgment-debtor 
can institute a regular suit. (Yol 25) 1938 All 232 
(233, 234) ; I L R (1938) All 389. 

[19] Suit lies to have an award declared void, even 
though the award is enforced in execution. (Yol 9) 1922 
P 0 374 (377) : 50 Cal 1 : 49 Ind App 366 (P C). 

9r Legislative changes, — [1] Section 15 (2) of the 
old Act has been incorporated into S. 13 (cl. (o) ), The 
old S. 15 (1) broadly corresponds with the present sec- 
tion with the following changes. Under S. 15 (1), an 
award of the arbitrators was not incorporated into a 
decree but was enforceable as if it were a decree of the 
Court, whereas under the present section, the Court is 
to pronounce a judgment according to the award and 
upon the judgment so pronounced a decree is to follow. 
The provisions for allowing time to set aside the award 
and barring appeal from the decree passed on the award 
are new, 

10. “Pronounce judgment according to the 
award.” — [1] Where the Court sees no ground to 
remit an award and no application has been made to set 
aside the award or where such application has been 
refused, the Court has no option but to pronounce judg^ 
ment according to the award. (Yol 11) 1924 Pat 603 
(604) : 3 Pat 839 ; (Yol 11) 1924 All 788 (789) : 46 All 
686 ; (1870) 2 N W P H 0 E 150 (153) ; (Yol 24) 1937 
Lah 268 (269).* (Objection taken to referring Court's 
jurisdiction to entertain suit but no objection raised to 
award-— Court is bound to pass decree in terms of award 
— Award cannot then be challenged.) 

[5ec also (Yol 20) 1933 Oudh 547 (548) : 9 Luck 219. 
(Transfer of case to another Court after order of refer- 
ence, but before award — Award filed before Court to 
which case transferred — ^Latter Court has jurisdiction to^ 
pass decree in terms of arward.)] 
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£2] If any portion of an award deals witli matters 
^cutside the scope of the suit, the Court should not 
embody such portion of the award in its decree. 
(Vol 7) 1920 Mad 615 (617). {Award on matters not 
embodied in decree being outside the scope of suit is as 
Jbinding as a decree.)] 

[3] This section indicates that it is the function of 
the Court to pronounce judgment and not the function 
of the arbitrator. It is not, therefore, for the arbitrator 
to decree or dismiss the suit. (Vol 22) 1935 All 372 (372). 

[4] Where the defendant does not file any applica- 
’tion to set aside the award, and the Court pronounces 
judgment in accordance with it, the decree which fol- 
lows thereupon is not an ex parte decree even though 
'the defendant is absent at the time the decree is passed. 
{Vol 11) 1924 Pat 603 (604) : 3 Pat 839. (In this case 
although there was an application to set aside the award 
it was dismissed for default.). (1900) 1900 Pun Re No. 98, 
page 393. 

[5] Where an application to set aside such a decree 
is refused, the order is not appealable. (Vol 11) 1924 Pat 
BOB (604) : 3 Pat 839. 

[6] Where an application to set aside is dismissed for 
default, an application to restore the same is maintain- 
able notwithstanding that a decree is passed in the 
meanwhile. (Vol 7) 1920 All 215 (215). (The validity of 
the decree in such a case would depend upon the finding 
of the Court after considering the objections on merits.) - 

[7] This section does not provide that the decree that 
is to follow upon the judgment must be the decree of the 
CJourt which grants the application for reference to arbi- 
tration. (Vol. 28) 1941 All 101 (104): ILR (1941) All 193. 

11. Revision. — [1] An application for revision 
against a decree In accordance with an award does not 
lie merely on the ground of the erroneous decision of 
the lower Court in respect of any of the grounds of 
objections falling under Ss. 16 and 30. (1902) 29 Gal 
167 (185) : 29 Ind App 51 : 1902 Pun Be No. 25 (P 0); 
{Vol 23) 1936 All 740 (741); (Vol 19) 1932 All 76 (78); 
.(Vol 16) 1929 Cal 831 (832); (Vol 12) 1925 Cal 475 
{476). (Reference on behalf of minor without leave of 
•Court — ^Court holding reference valid — ^No revision lies.) 
(1902) 1902 Pan Re No. 88 p,371 (374, 375) (PB); (Vol 25) 
■1938 Lah 434 (435); (Vol 23) 1936 Lah 466 (468); 
<Vol23) 1936 Lah 301 (304i; (Vol 20) 1938 Mad 697 
.(699). (Incomplete award — Decree passed in accordance 
•with it owing to omission of party to take objection — 
ITo revision lies on this ground.); (Vol 19) 1932 Mad 157 
'(158). (No interference in revision unless there is an 
illegality and also some substantial harm arising there- 
from.); (Vol 23) 1936 Oudh 1 (2) ; 11 Luck 441. (Decree 
in accordance with award — No revision lies: Per King, 
C. J.); (1936) 159 I C 1041 (1042) (Oudh).; (Vol 20) 1933 
Oudh 327 (327); (Vol 12) 1925 Oudh 227 (228); (Vol 12) 

1935 Pat 16 (17); (Vol 14) 1927 Pat 135 (140); (Vol 23) 

1936 Sind 172 (175) : 30 Sind L R 271. (The Court 
should not exercise its revisional jurisdiction in case of 
an application for setting aside an award in view of 
-the principle of finality in cases of arbitration.) (Vol 9) 
1922-Smd 1 (2) : 15 Sind L R 165. 

CBufc see (Vol 18) 1931 Cal 53 (57) : 58 Cal 269. 
(Erroneous decision by Court as to misconduct of arbi- 
-trator — ^Revision lies.); (Vol 13) 1926 Mad 201 (204). 
•{Arbitrators deciding matters not referred — Court not 
remitting but passing decree — Revision lies.)] 

£2] Where the action of the Court with reference to 
4he arbitration proceedings is attacked on any of the 
.grounds mentioned in S. 115, Civil P, G,, the High 
'Court can revise a decree based upon an award. 
:(Vol 24) 1937 All 65 (69, 70) : I L R (1937) All 317 
iEB); (Vol 22) 1935 All 34 (35) : 57 All 482. (On the 
ground that reference to arbitration is illegal.); (Vol 20) 


1933 AU 648 (649); (Vol 26) 1939 Bom 296 (297); 
(Vol 12) 1925 Bom 341 (341) ; 50 Bom 461; (Vol 8) 
1921 Bom 32 (32) : 45 Bom 832. (Court passing decree 
before the expiry of the 10 days* time — Revision lies.); 
(Vol 16) 1929 Cal 831 (832). (Error of law or error of fact 
is no ground for revision,); (Vol 12) 1925 Cal 475 (475); 
(1902) 1902 Pun Re No 89, p. 376 (378) (FB); (Vol 22) 
1935 Lah 113 (114). (Award holding clearly that suit 
should be dismissed — Court remitting award for re- 
consideration acts without jurisdiction.); (Vol 8) 1921 
Lah 396 (396). (Misconception of evidence on the part 
of the Court on the question of misconduct is a ground 
for revision.); (1873) 1873 Pun Re No. 39 p. 60 (61). 
(Reference in small cause snit — Decree not in terms of 
award — Revision lies ); (Vol 22) 1935 Mad 184 (185); 
(Vol 8) 1921 Mad 271 (271), (The Courts proceed very 
wanly in allowing revision in award.); (Vol 27) 1940 
Oudh 405 (407, 409; : 16 Luck 79; (Vol 20) 1933 Oudh 
547 (548) : 9 Luck 219; (Vol 3) 1916 Pat 156 (157) : 1 
Pat L Jouc 90; (Vol 20) 1933 Rang 38 (39). (Refusal to 
consider objections to award filed in time is refusal to 
exercise jurisdiction and revision lies.); (Vol 24) 1937 
Smd 174 (175) : 30 Sind L R 478; (Vol 24) '1937 Sind 
171 (172). (Decree on award — Court referring matter to 
arbitrator and umpire on refusal of another arbitrator 
to act in spite of plaintifi’s objection — Decree on such 
award — Plaintifi can apply in revision after decree to 
challenge order of Court referring matter to arbitration 
_ in spite of plaintiff’s objection.); (Vol -23) 1936 Sind 172 
(174) : 30 Smd L R 271. (Though ordinarily a revi- 
sion application will not lie to set aside an award, a 
revision application will lie under S. 115 on the ques- 
tion of jurisdiction.); (Vol 3) 1916 Smd 79 (80):9 SindLR 
183. (High Court should use revisional powers very 
sparingly.) 

[3] Where a Court passes a decree on an award 
without giving notice of the filing of the award to the 
parties as required by S 14 (2), it acts with material irre- 
gularity and revision lies against the decree. (1898) 20 
All 474 (475). (Even if the party has received informa- 
tion of the award having been filed independently.) 
(1921) 63 Ind Oas 243 (243) (Cal); (1888) 11 Mad 144 
(144, 145); (Vol 8) 1921 Oudh 154 (154) : 24 Oudh Oas 
263; (Vol 13) 1926 Cal 1018 (1019), 

[4] A decree passed without giving a party an oppor- 
tunity to substantiate his objections by improperly 
refusing his application for adjournment is vitiated by 
material irregularity and is open to revision. (Vol 13) 
1916 All 65 (66). 

[See also (Vol 13) 1926 Lah 684 (585). (Court is not 
bound to fix a date' for evidence suo motu.)] 

[5] Where the lower Court has refused an adjourn- 
ment in the judicial exercise of its discretion, the High 
Court cannot interfere in revieion (Vol 1) 1914 Mad 
675 (676) ; 38 Mad 256; (Vol 3) 1916 Pat 403 (404). 

[6] Where the Court compels an unwilling arbitrator 
to decide the matter referr^ to him, a decree passed 
upon such an award may be set aside in revision. 
(Vol 8} 1921 All 361 (362) ; 43 All 101. 

[7] Where the reference to arbitration is itself im- 
pugned as being invalid, it has been held by the High 
Court of Allahabad that a decree based on the award is 
open to revision on the ground of its being without 
jurisdiction. (Vol 14) 1927 All 563 (563) : 49 All 812; 
(Vol 13) 1926 AH 238 (239) : 48 All 239. 

[But see (Vol 4) 1917 All 183 (185, 186):39 All 489.] 

[8] The High Court of Lahore and the Chief Court 
of Oudh have taken a contrary view. (Vol 20) 1933 Lah 
426 (427) : 14 Lah 165. (Provision of limited appeal 
bars revision.); (Vol 24) 1937 Lah 268 (269). (Objection 
to referring Court*s jurisdiction to entertain suit.) 
(Vol 3) . 1916 Lah 201 (202) : 1915 Pun Be Nq. 99- 
(Reference on behalf of minor without leave of Oour| 
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or such application having been made, after refusing it, proceed to pronounce judgment according" 
to the award, and upon the judgment so pronounced a decree shall follow and no appeal shall lie 
from such decree except on the ground that it is in excess of, or not otherwise in accordance with,, 
the award. 

[1899 — B* 15; Civil P. C., Seh. II, Paras 16 and 21] 

18 . (1) Notwithstanding anything contained in section 17, at any time after the filing of' 
Poicer of Couit to xmss the award, whether notice of the filing has been served or not, upon 
intei'im ordci s, being satisfied by affidavit or otherwise that a party has taken or is- 

about to take steps to defeat, delay or obstruct the execution of any decree that may be passed 
upon the award, or that speedy execution of the award is just and necessary, the Court may pass 
such interim orders as it deems necessary. 

(2) Any iDerson against w’hom such interim orders have been passed may show cause 
against such orders, and the Court, after hearing the parties, may pass such further orders as ik 
deems necessary and just. 

Power to sxipe-rsede arbi- 19 . Where an award has become void under sub-section (s) of 
tration 'ivliere award becomes section 16 or has been set aside, the Court may by order supersede the 
void or IS set aside, reference and shall thereupon order that 'the arbitration agreement shall 

cease to have effect with respect to the difference referred, 

[Civil P. C., Sch. II Para. 16 (2)] 


Section 17 (contd,) 

Ho revision keeanse remedy by suit to set aside 

decree is available.); (Vol 19) 1932 Oudb 156 (158) : 7 
Luck 642. 

[9] The mere fact that objection is raised to the 
validity of the reference and is erroneously overruled 
by the Court does not make revision competent and 
that revision would lie against such an order only if in 
passing it, the Court has acted illegally or with mate- 
rial irregularity. (Vol 24) 1937 All 65 (76) : ILB (1937) 
All 317 (EB); (Vol 26) 1939 Bom 296 (297);41 Bom LR 
486 (489). 

[10] Failure to affix a copy of decree to the appli- 
cation for revision against an order confirming the 
award is not fatal to the application. (Vol 23) 1936 
Bind 172 (174) : 30 Sind L E 271. 

12. Second appeal. — [1] Where a decree is 
passed in accordance with an award and an appeal is 
wrongly entertained against it and the decree is set 
aside in appeal, a second appeal lies, the reason being 
that the decree of the lower appellate Court is not one 
in accordance with the award. (Vol 1) 1914 All 446 
(449, 450) : 36 All 69 (FB) ; (1899) 9 All L Jour 258 
(260); (1899) 22 Mad 172 (173), (1902) 26 Mad 76 (77); 
(Vol 13) 1926 Pat 164 (165); (Vol 5) 1918 Nag 191 (192, 
193); (1905) 2 Cal L Jour 142 (143). 

[See however (1911) 38 Cal 421; (1902) 6 Cal W N 
614 (615). (No appeal lies.); (1870) 14 Suth W R33(33); 
(1910) 6 Ind Gas 963 (964) (Lah). (Appellate Court’s 
interference even with consent is ultra vires ); (Vol 4) 
1917 Lah 379 (381) : 1916 Pun Re No, 115.] 

[2] Where a Court of first instance wrongly refuses 
to pass a decree in accordance with an award and a 
Court of Appeal reverses the decree of the first Court 
and passes a decree in accordance with the award, such 
a decree is open to second appeal. (1906) 28 All 408 
(410); (1907) 1907 All W N 110 (110), (1905) 2 Cal L 
Jour 80 (86); (1905) 2 Cal L Jour 153 (162); (1903) 8 Cal 
W N 390 (393, 394); (Vol 15) 1928 Oudh 1 (3) : 3 Luck 
1 (FB). 

[But see (1888) 10 All 8 (11, 12); (1904) 1904 Pun 
Be No. 89, page 333; (1890) 1890 Pun Re No. 26, 
page.75; (1913) 1913 Pun Re No. 52.] 


[3] Where an award is modified and an appeal is 
filed not against the order modifying the award but. 
against the decree passed in accordance with the 
modified award, a second appeal will lie. (Vol 22) 1935* 
Pat 109 (110). 

13, Suit to set aside award. — See Notes orb 
Section 32. 

14. Valuer and arbitrator, — [1] Where tbe^ 
intention of the parties is that the person to whom the- 
matter is referred should hold an enquiry in the nature 
of a judicial enquiry, and hear the respective cases ofe 
the parties, and decide upon evidence laid before him, 
the case is one of arbitration. See (Vol 20) 1933 All 861 
(879) : 56 AH 39 (SB). (Agreement lo abide by state- 
ment of particular witness is not reference to arbitiation.)] 

[2] Where a person is appointed to ascertain some 
matter for the purpose of preventing differences from 
arising and not of settling them when they have arisen,. 
the case is not one of arbitration. (1903) 30 Cal 831: 
(842); (1901) 28 Cal 155 (163). 

[3] No judgment can be given under this section 
on the basis of the valuator’s decision. (1901) 28 Cal 
155 (163). 

[4] E filed a suit against C for injunction and 
damages for encroachment upon her property. In the 
suit a consent order was made that 0 was to purchase 
jR’s interest in the property at a price to be settled by 
certain referees. The referees settled the price and the 
lower Court gave judgment under this Section in favour 
of E treating the said valuation as an award. It was held 
by the appellate Court that the referees were valuators" 
rather than arbitrators and, therefore, the lower Court 
could not give judgment under this Section. (1901) 28- 
Oal 155 (163). 

[5] Where an agreement to lease contained a clause 
that at the expiration of the period of lease, the lessor 
should take over all the buildings then standing on the* 
property at a value to be fixed by certain persons it was 
held that the valuation made by such persons was not. 
an award and could not, therefore, be filed in Court#. 
(1903) 30 Cal 831 (842), 
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CHAPTER III. 

ARBITKATION WITH INTERVENTION OF A COURT WHERE THERE IS NO SUIT PENDING. 

20. ( 1 ) Where any persons have entered into an arbitration agreement^^ before the 
Appltcation to f'lle in institution of any suit with respect to the subject-matter of the agree- 
Coiort arhitratwii agree' ment or any part of it, and where a difference has arisen to which the 

agreement applies, they or any of them, instead of proceeding under 
Chapter II, may apply to a Court having jurisdiction in the matter® to which the agreement 
relates, that the agreement be filed in Court.^^ 

( 2 ) The application shall be in writing and shall be numbered and registered as a suit^"* 
between one or more of the parties interested or claiming to be interested as plaintiff or plaintiffs 
and the remainder as defendant or defendants, if the application has been presented by all the 
parties, or, if otherwise, between the applicant as plaintiff and the other parties as defendants. 

( 3 ) On such application being made, the Court shall direct notice thereof to be given to all 
parties to the agreement other than the applicants, requiring them to show cause within the time 
specified in the notice why the agreement should not be filed. 

( 4 ) Where no sufficient cause is shown, the Court shall order the agreement to be filed, 
and shall make an order of reference to the arbitrator appointed by the parties,^ whether in the 
agreement or otherwise, or, where the parties cannot agree upon an arbitrator, to an arbitrator 
api)ointed by the Court. 

( 5 ) Thereafter the arbitration shall proceed in accordance with, and shall be governed by, 
the other provisions of this Act so far as they can be made applicable. 

[Civil P. C., Sch. II Para. 17] 


SECTION 20— SYNOPSIS. 

1. Applicability and scope. 

2. Agreement must relate to matters within Court’s 

jurisdiction. 

3. Agreement relating to appointment to public 

office. 

4. Agreement to refer matters in a pending litiga- 

tion. 

5. Agreement to refer, who can enter into. 

6. Appointment of Receiver. 

7. “Arbitrator appointed by the parties.” 

8. Court’s power to appoint an umpire. 

9. Death or refusal of arbitrator to act. 

10. “Entered into an arbitration agreement.” 

11. “Filed in Court.” 

12. Revision. 

13. Revocation of reference to arbitration. See 

Notes on S. 5. 

14. “Shall be numbered and registered as a suit.” 

15. “Where no sufficient cause is shown.” 

1. Applicability and scope. — [1] The provisions 
of this section apply only to cases where in pursuance 
of the agreement to refer, the arbitrators have not 
functioned and made their award. Where the award 
has actually been delivered, the proper course is to take 
proceedings under S, 14 to enforce the award. (Vol 2) 
1915 All 369(371):38 All 85;(Vol 5)1918 Lah 284 (285). 
, [See however (Vol 23) 1936 Bom 401 (401, 402). 
(Xn award was passed on a reference made under an 
agreement to refer future disputes — It was held that 
the agreement should be filed and not the award.)] 

[2] Where an application is filed under this section, 
but before it is disposed of the arbitrators deliver their 
award, the application is rendered infructuous, and the 
remedy of the parties is to apply under S. 14, (Vol 15) 
1928 Lah 170 (172). 

[3] A mere filing of an application under this section 
does not oust the jurisdiction of the arbitrator to give 
his award. (Vol 19) 1932 All 348 (350). 


[4] Arbitration in a pending suit stands on a differ- 
ent footing from an agreement made out of Court to 
refer a dispute to arbitration. In a pending suit, the 
authority of the arbitrator is derived from the order of 
the Court making the reference, and if this order is de- 
fective there is no proper reference and consequently 
there can be mo legal award. On the other hand, in a 
private reference it is the agreement entered into be- 
tween the parties which confers jurisdiction on the 
arbitrators to deal with the dispute. In such a case, if 
proceedings are taken under this section and a reference 
secured under sub-s. (4) thereof, it is not this reference 
which constitutes the arbitrator as a private tribunal. 
It is merely the machinery by which the tribunal al- 
ready constituted by the agreement of parties is made 
to function. (Vol 15) 1928 Lah 170 (173). 

[5] Thd provisions of this section are permissive and 
do not oblige a party to apply under this section. 
(Vol 18) 1931 Oudh 127 (129) : 6 Luck 591; (1897-’01) 
2 Upp Bur Rul 286. (Hddy suit not barred.) 

2. Agreement must relate to matters within 
Court’s jurisdiction — [1] Before an application can be 
filed under this Section it is essential that the agree- 
ment to refer should relate to matters which the Court 
is competent to try and has Jumsdiotion to pass a final 
decree upon. (Vol 21) 1934 Sind 29 (32). '' 

[2] Where an agreement relates to the partition of 
revenue-paying land, it cannot be filed under this Sec- 
tion as the Civil Court has no jurisdiction to partitidn 
the revenue. (Vol 4) 1917 Lah 218 (218). 

ISee also (1938) 40 Pun L R 966 (967), (Some of the 
matters included in agreement to refer, being within juris- 
diction of Revenue Court, agreement cannot be filed.)] 

[3) Where an agreement relates to matters partly 
within and partly beyond the jurisdiction of the Court, 
it has been held that the Court cannot strike out that 
portion of the agreement beyond its jurisdiction in order 
to give itself jurisdicfion unless the parties agree to this 
being done with a view to the Court proceeding under 
this section. (1883)1883 Pun Re No. 5; (Vol 1) 1914 Lak 
296 (297). 
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Section 20 (eonid,) 

[But see (Vol 17) 1930 Lah 836 (838, 839) : 11 Lah 
470. (Distinguishing on facts 1883 Pun Ee No. 6 and 
(Vol 1) 1914 Lah 296 — Jai Lai J*., also doubted the 
correctness of the above two decisions.)] 

[4] The refusal to refer to arbitration is a part of the 
cause of action for an application under this section. 
The application can, therefore, be filed in the Court 
within whose jurisdiction the refusal to refer was made. 
(Vol 20) 1933 Lah 18 (21). 

3. Agreement relating to appointment to public 
office. — [1] The succession to the trusteeship of a public 
trust or charity is a matter affecting the public interests 
and a dispute regarding it cannot be referred to arbitra- 
tion. (Vol 4) 1917 Pat 392 (392). (Dispute relating to 
appointment of mutwalli.); (1910) 32 All 503 (516). 

[See also (Vol 2) 1915 Cal 745 (748). (Executor or 
administrator cannot make a reference contradicting a 
will.); (Vol 15) 1928 Cal 275 (276). (Do.)] 

[2] It has been held by the High Court of Madras 
that an agreement to refer to arbitration, even if relat- 
ing to a public office is not necessarily unlawful -or 
opposed to public policy, but must he scrutinized by the 
Court for the purpose of ascertaining whether it is in 
violation of the trusts of the institution or affects 
adversely the interests of the public. (Vol 9) 1922 Mad 
429 (432) 

4. Agreement to refer matters in a pending 
litigation. — [1] The provisions of this section cover 
only cases where parties, without recourse to litigation, 
agree to refer their differences to arbitration. (1913) 36 
Mad 353 (356). 

[2] An agreement to refer made by the parties to a 
litigation without the intervention of the Court cannot 
be recognized. (Vol 14) 1927 Sind 66 (72); (Vol 8) 1921 
Sind 65 (67, 68) : 16 Sind L E 174 (FB). 

[See however (Vol 25) 1938 All 46 (46). (It was re- 
marked in this case that there is nothing in Para. 20, 
Sch. II, Civil P. 0., to suggest that it is only persons 
who are not parties to a litigation that can refer their 
differences to arbitration — But in this case, the suit 
was pending in a Eevenue Court when the parties went 
to arbitration.)] 

[3] Such an agreement cannot be filed under this 
section as if it was an agreement to refer without 
recourse to litigation. If an award has been passed on 
such a reference, it cannot be made the basis of a pro- 
ceeding under S. 14. (Vol 17) 1930 Bom 98 (104) : 54 
Bom 197 ; (1902) 30 Cal 218 (228) ; (Vol 1) 1914 Bom 
184 (186, 187) : 38 Bom 687. (It cannot be recognized 
at all ) ; (Vol 13) 1926 Sind 5 (6) ; (1912) 1912 Pun Be 
No. 115. 

[4] As to whether such an agreement can be recognized, 
independent of this Schedule, as an adjustment of the 
suit under 0. 23, B. 3, there was a conflict of opinions for 
which see AIB Commentaries on Code of Civil Procedure 
4th (1944) Edn., O. 23, E. 3, Note 9 Now see Proviso to 

S. 47. 

[5] Where after an agreement to refer was entered 
into in a pending suit, the suit itself was withdrawn, an 
application filed under this section subsequent to such 
withdrawal is not incompetent and an award made in 
pursuance of the same is valid. (Vol 17) 1930 Lah 1066 
(1066) ; (Vol 22) 1936 Lah 59 (59) ; (Vol 20) 1933 Pesh 
18 (22) ; (Vol 11) 1924 Pat 488 (491) : 3 Pat 443. 

[6] An agreement to refer relating to matters not 
involved in the suit is perfectly valid, though entered 
into pending suit. Thus, where during the pendency of 
probate proceedings the parties agreed to refer to arbi- 
tration the question of the division of the estate, and the 
agreement left untouched the powers of the Court to 
issue probate, and the arbitrators also did not deal with 


that question, it was held that the agreement and the 
award thereon were valid. (Vol 10) 1923 Bom 365 (366). 

ISee also (Vol 24) 1937 Lah 843 (844) : I L E (1937) 
Lah 433. (Agreement to refer dispute relating to divi- 
sion of property of deceased testator to arbitration — 
Subsequent proceedings by one of parties for letters of 
administration of will of deceased — Application by rest 
under Sch. 2, Para. 17, Civil P. C., during administra- 
tion proceedings, to file agreement regarding arbitration 
is quite competent — Proper course for Court is to stop 
administration proceedings till application under Sch. 2, 
Para. 17 is decided.)] 

5. Agreement to refer, who can enter into. — - 

[1] The mother of a Hindu minor who is his guardian 
can bind the minor by an agreement to refer the 
disputes in the family to the decision of arbitrators 
under this section if she finds that it is for the benefit 
of the minor. (Vol 26) 1939 Cal 657 (557). 

[2] One partner in a firm cannot enter into an 
agreement to refer on behalf of the firm. (Vol 19) 1932 
Lah 291 (292). 

6. Appointment of Receiver — [1] In a proceeding 
under the Arbitration Act, the Court has got power to 
appoint a Eeceiver when an application under sub-s. (1) 
has been made, even though no notices have been 
served on the parties as required under sub-s. (3) and 
though the proceedings have not become arbitration 
proceedings. (Vol 38) 1946 Pat. 70 (72, 73) : 24 Pat 616. 

7. “Arbitrator appointed by the parties.*^ — [1] A 
submission to arbitration must be strictly construed as 
it deprives the party to the submission of the right, 
which he has under the common law, to have the 
dispute to which the submission relates, decided by a 
Court of law. (Vol 17) 1930 Smd 202 (203), 

[2] The jurisdiction of the Court to order a reference 
under this section is derived from the agreement of the 
parties and the Court must refer in accordance with 
the terms of the agreement. (Vol 18) 1931 Mad 28 (32); 
54 Mad 469. (One of the three arbitrators dying before 
completion of proceedings — Court cannot add the third 
arbitrator in lieu of one who died.); (Vol 21) 1934 Oudh 
67 (69) : 9 Luck 321. (Court cannot refer the matter to 
two out of three arbitrators named in the agreement 
where the third refuses to act.) 

ISee also (Vol 18) 1921 Pat 161 (162) ; 6 Pat L Jour 
287. (Court cannot refer again, on the first reference 
proving abortive, on its own motion.)] 

[3] If it fails to do so, it acts with material irregu- 
larity in the exercise of its jurisdiction, (1911) 1911 
Pun Ee No. 35. 

[4] Where the agreement is to refer to the arbitra- 
tion of two European merchants of Karachi, the Court 
has no power to order a reference to an Indian 
merchant of Amritsar. (1911) 1911 Pun Ee No. 35. 

[5] Where according to the terms of an agreement to 
refer an umpire should be appointed from out of seven 
persons named, the Court cannot appoint as an umpire, 
a person who is not one of the seven persons so named. 
(1871) 7 Mad H C E 72 (76). 

[6] An order directing a party to nominate an arbi- 
trator cannot be passed before the agreement is 
actually filed under the earlier portion. (Vol 13) 1926 
Lah 505 (506). 

[7] The word “arbitration” in sub-s. (5) means 
arbitration by the arbitrators appointed in accordance 
with the provisions of sub-s. (4). (Vol 33) 1946 Pat 
70 (73) : 24 Pat 616. 

8. Courtis power to appoint an umpire — [1] 
Where the agreement to refer does not contain any 
provision for appointing an umpire in case of difference 
between the arbitrators, the Court cannot appoint an 
umpire under this Section. (1886) 8 All 64 (66); (1882) 
1882 Pun Ee No. 191, t>age 558 (558). 
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[See also (Vol 18) 1931 Bom 529 (681, 632). (Court 
appointing umpire as sole arbitrator -1 Held not 
justified,)] 

9. Death or refusal of arbitrator to act. — The 
following points touching this subject were decided 
under the provisions of Civil P.C., Sch. II, Paras, 17 (4), 
19 and 5. 

[1] As to the power of the Court to make an appoint- 
ment under sub-para, (4) of Para. 17 the High Court of 
Allahabad has expressed the view that the expression “if 
there is no such provision and the parties cannot agree” 
covers also a case where there has been a provision for 
a particular arbitrator who is either dead or has retired. 
If he has died or refuses to act, it is as though there 
were no provisions. (Vol 9) 1922 All 133 (133) : 44 All 
523; (Vol 26)1938 All 414 (416). 

[But see (Vol 6) 1919 All 48 (49) : 42 AU 191.] 

[2] But the High Court of Bombay has dissented from 
this view and has held that sub-para. (4) is not open to 
such a construction. (Vol 18) 1931 Bom 529 (531). 

[3] Where the death or refusal of the arbitrator takes 
place subsequent to the agreement but before it is filed 
into the Court under this section, the agreement becomes 
incapable of performance on the death or refusal of the 
arbitrator and the Court cannot order such agreement 
to be filed under Para. 17. Where an agreement is to refer 
to the arbitration of three specified persons, and one of 
them dies pending arbitration proceedings, the Court 
cannot order the agreement to be filed under Para. 17 
and direct the remaining arbitrators to act or appoint a 
new arbitrator in his place as it will not be consistent 
with the provisions of the agreement to do so. (1874) 
12 Beng L R App 13 (14); (Vol 20) 1933 Rang 331 
(833); (Vol 18) 1931 Mad 28 (31, 32) : 54 Mad 469; 
(1912) 1912 Mad W N 957 (958); (Vol 6) 1919 Lab 
231 (231, 232) ; 1919 Pun Re No. 165, page 414. 
(But where there is a distinct provision authorizing 
a party to appoint another arbitrator it does not become 
incapable of performance.); (Vol 25) 1938 Lah 859 
(861) ; I L R (1939) Lah 23; (Vol 21) 1934 Oudh 67 
(69) : 9 Luck 321; (Vol 22) 1935 Oudh 179 (180); 
(Vol 6) 1918 Low Bur 114 (116). 

[See also (Vol 13) 1926 Cal 730 (731, 732); (Vol 25) 
1938 Lah 869 (861) : I L RK1939) Lah 23. (Agreement 
to refer dispute to arbitrators nominated by each party 
— One of nominated arbitrators refusing to act — Court 
has no power to replace him by appointing another.)] 

[4] The High Court of Allahabad has held that where 
an arbitrator refuses to act pending arbitration proceed- 
ings, the Court can, on a subsequent application under 
Para. 17, appoint a new arbitrator. (Vol 8) 1921 All 188 
(190); (Vol 9) 1922 AU 133 (133) : 44 All 523. 

[5] According to the High Court of Lahore, where an 
arbitrator named refuses to act, the question whether a 
new arbitrator can be appointed is one depending on the 
intention of the parties. If the dominant intention is 
that the matter should be referred to arbitration then 
the fact that the parties agreed on the personnel makes 
no diSerence, and the Court can appoint a new arbitra- 
tor. If, on the other hand, the essence of the agreement 
is to refer the matter to a particular individual only, the 
Court has no power to appoint a new arbitrator. 
(Vol 20) 1933 Lah 18 (19, 20). 

[See also (Vol 24) 1937 Cal 388 (389) ; I L R (1937) 

2 Cal 434. (An agreement to have a dispute settled by 
one or more individuals is one thing ; an agreement to 
go to arbitration rather than to litigate in the Courts is 
quite another.)] 

[6] Where the death or refusal of the arbitrator takes 
place subsequent to the filing of the award under this 
section, the power- of the Court to appoint a new 
arbitrator has been assumed in the following cases. 


Even in such cases the power of the Court to make 
a new appointment should be consistent with the 
terms of the agreement. (Vol 13) 1926 All 55 (56) : 
48 All 27; (Vol 22) 1935 Oudh 179 (180); (Vol 21) 1934 
Oudh 67 (69) : 9 Luck 321; (Vol 18) 1931 Bom 529 
(531); (Vol 24) 1937 Cal 388 (389) : I L R (1937) 2 
Cal 434. 

10. “Entered into an arbitration agreement.” — 

[1] It is essential that the agreement to refer should 
be in writing before it can be filed under this section, 
(See S. 2 (a).) (1902) 30 Cal 218 (228) ; (Vol 22) 1935 
All 886 (887). 

[2] The agreement to refer need not be signed by the 
parties; any writing so long as it embodies the whole 
of the agreement would be sufficient. (Vol 22) 1935 All 
886 (887). 

11, “Filed in Court.” — [1] The word “filed” 
was not used in the sense that the written agreement 
must be physically produced in the Court before it can 
be accepted or ordered to be acted upon. If it is proved 
that the parties agreed to refer the dispute between them 
by means of a written document, the fact that the parti- 
cular piece of paper on which it is written is not avail- 
able does not affect procedure under this section. Such 
agreement may be proved by secondary evidence when 
evidence of that nature is admissible under the Evi- 
dence Act. (Vol 32) 1945 Lah 264 (265). (Dissenting 
from (Vol 22) 1935 All 886 and (Vol 7) 1920 Lah 896.) 

12. Revision. — [1] The omission of the Court to 
register and number the application as a suit is an irre- 
gularity. But if the irregularity is acquiesced in by the 
parties, it does not affect the merits of the case and 
affords no ground for interference in revision. (Vol 1) 
1914 Lah 145 (146) ; 1914 Pun Re No. 28. 

[2] An application to challenge the validity of an 
arbitration agreement or to have the effect of that agree- 
ment determined does not fall either under this section 
or S. 39 (1) (iv). Hence, revision against the order re- 
fusing such an application lies. (Vol 30) 1943 Lah 295 
(296). 

13, Revocation of reference to arbitrator. — 
See Notes on Section 5. 


14. “Shall be numbered and registered as a 
suit.” — [1] An application under this section must 
be regarded as a suit for the purposes of the Civil Pro- 
cedure Code, inasmuch as it has to be “numbered and 
registered as a suit.” (Vol 14) 1927 Bom 259 (259); 
(Vol 15) 1928 Mad 969 (971). 

[But see (Vol 8) 1921 Bom 389 (390) : 45 Bom 329; 
(Vol 8) 1921 Pat 161 (161) : 6 Pat L Jour 287. (Appli- 
cation under Para. 17.) ; (Vol 16) 1929 Lah 533 (533) ; 
(Vol 19) 1932 Lah 374 (375, 376) : 13 Lah 672; (Vol 1) 
1914 Sind 122 (123) : 8 Sind L R 260; (Vol 14) 1927 
Smd 103 (104) : 19 Sind L R 202.] 

[2] The provisions of Civil Procedure Code 0. 9, B. 13, 
O. 23 Rr. 1 and 3 and 0. 38 R. 6 can be applied to such 
applications. (Vol 9) 1922 Pat 376 (378) : 1 Pat 48 ; 
(Vol 15) 1928 Mad 969 (971); (1904) 31 Cal 616 (618). 
(Withdrawal as per 0. 23, R. 1.); (Vol 8) 1921 Lah 34 
(38): 2 Lah 114. (Compromise as per O. 23, E. 3.); (1910) 
1910 Pun W R No. 38, p. 94 (99); {Vol 9) 1922 Oudh 
189 (196) : 25 Oudh Cas 213. (Do.); (Vol 14) 1927 Bom 
259 (260). 

[3] An application under this section to file an award 
is a “suit” within the meaning of 8. 16 of the Pro- 
vincial Small Cause Courts Act. (Vol 22) 1935 Sind 208 


[209, 210) : 30 Sind L R 12. 

[4] An application under this section is not a suit 
vithin the meaning of — 

(a) Limitation Act, 1908 ; (Vol 10) 1923 Ran' 
(226, 227) ; 1 Rang 256. (Benefit under S. 
tation Act, will not be available.) 
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CHAPTER IV. 

Arbitration in suits, 

21. Where in any suit all the parties interested agree^ that any matter in difference^® between 
Parties to $mt may ay ply them in the suit shall be referred to arbitration, they may at any time 
for order of reference, before judgment is pronounced^® apply in writing to the Court® for an 
order of reference. 
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Section 20 (cmitd.) 

ISee also (Voi 2) 1915 AH 369 (371) ; 38 All 85 (91.)] 

(b) the Dekkban Agriculturists’ Relief Act ; (Yol 11) 
1924 Sind 23 (24) : 17 Smd L R 178; (1897) 21 
Bom 63 (67, 68). 

(o) the Court-fees Act, 1870 ; (1884) 10 Gal 11 (14). 
(The proper court-fee on application to file an 
award is that prescribed for applications and not 
the court -fee upon a xHaint.) 

(d) Section 69, sub-section (1) of the Partnership Act, 
1932; (Vol 23) 19 36 Lah 136 (137). 

(e) or for the purposes of the taxation of the pleader’s 
fee on such applications ; (Vol 17) 1930 Oudh 89 
(90) : 5 Luck 678. (Por pleader’s fee it is governed 
by Oudh Civil Rules of 1929.) 

15, “Where no sufficient cause is shown.” — 

[1] Agreements to refer to arbitration stand on the 
same footing as all other lawful agreements by which 
the parties are bound by the terms of what they have 
agreed to, and from which, i.e., the agreement to refer, 
they cannot retire, unless the scope and object of the 
agreement cannot be executed, or unless it be shown 
that manifest injustice will be the consequence of bind- 
ing the parties to the contract. (1867) 12 Moo Ind App 
112 (130, 131) (PC). 

[2] All grounds on which a contract will be voidable 
such as fraud, misrepresentation, etc., which will enable 
a party to avoid a contract or which render a contract 
unenforceable against a party will constitute “sufficient 
cause” against filing the agreement under this section. 
(3 921) 3 Lah L Jour 276 (278, 279). (Agreement of 
reference providing for appointment of new arbitrator 
in case the arbitrator originally appointed refuses to act 
— Resignation of such arbitrator is not “sufficient cause” 
for not filing the agreement.) ; (Yol 20) 1933 Sind 68 
(70). (Sufficient cause is not confined to fraud, mis- 
representation and undue influence.) 

[3] Where the agreement to refer is shown to be 
vitiated by fraud or mistake or by misrepresentation 
or is not consented to by all the parties, the Court will 
decline to file the agreement. (1890) 3 C P L B 89 (92); 
(Vol 6) 1919 Lah 140 (142) ; (Yol 20) 1933 Smd 68 
(69, 70). (Where the agreement was the result of misuse 
of confidence ) ; (1893) 1893 Pun Re No, 49, page 216 ; 
(Vol 4) 1917 Upp Bur 6 (6). 

[4] Where an agreement to refer is entered into by 
the de facto guardian of a Muhammadan minor, it 
cannot be filed under this section as such guardian has 
no authority in law to act for the minor. (Vol 8) 1921 
Cal 818 (819) ; 47 Oal 713. 

[6] The guardian mother of a Hindu minor has 
authority to agree to refer the disputes that have arisen 
inside the family to the decision of arbitrators and such 
an agreement can be filed under this section. (Vol 26) 
1939 Oal 557 (557), 

[6] Where the conduct of the parties shows that they 
have abandoned and cancelled the agreement to refer, 
the Court will refuse to order the same to be filed. 
(Yol 7) 1920 Nag 29 (30). (Parties inactive for six years 
after reference to arbitration — Reference cancelled.) 

[7] , Delay in making the application may be a suffi- 


cient cause for refusing to order the agreement to be 
filed, but it must be such as to lead to the inference 
that the parties had abandoned the reference to arbitra- 
tion; anything short of it is not sufficient. (Vol 20) 1933 
Lah 18 (21). 

[8] An agreement, the submission under which has 
been revoked for good cause, cannot be filed under this 
section. (1890) 17 Cal 200 (207, 208). 

[9] The words “sufficient cause” cover all the grounds 
of justice, equity and good conscience on which a Court 
thinks an agreement should not be filed. (Vol 24) 1937 
Oudh 436 (437) : 13 Luck 428. 

[10] Where the arbitrators, though not partial to one 
party, cannot command the confidence of the other 
party, it is wholly inequitable to compel such party to 
submit to their arbitration. (Vol 24) 1937 Oudh 436 
(437) : 13 Luck 428. 

[11] Where the original document embodying the 
agreement between the parties is not forthcoming and 
no copy proved to be the duplicate of the agreement 
has been produced, and the terms of the agreement 
cannot be ascertained exactly and therefore it would be 
impossible for the arbitrator to decide how to act, “suffi- 
cient cause” is shown for not ordering the agreement to 
be filed. (Vol 22) 1935 All 886 (888). 

[12] Held that reference in arbitration clause to the 
Arbitration Act meant “statutory provisions relating to 
arbitration” and not the Arbitration Act, 1899, so that 
the clause could not be said to be meaningless where 
the said Act did not apply but Civil P. C., Soh. II, did. 
(Vol 27) 1940 Oal 105 (107) : IL.B. (1939) 2 Cal 181. 

SECTION 21 — SYNOPSIS 

1. Agreement to abide by the decision of the 

Court. 

2. Agreement to abide by a particular statement 

of a witness. 

3. “All the parties interested agree.” 

4. Application must be by all the parties, 

5. “Apply in writing to the Court.” 

6. Arbitration in execution proceedings. 

7. Arbitration in insolvency proceedings. 

8. Arbitration in probate proceedings. 

9. Arbitration in suits for restitution of conjugal 

rights. 

10. “ At any time before judgment is pronounced,” 

11. Authority of agent to refer. 

12. Authority of guardian or manager of joint 

Hindu family. 

13. Authority of pleader to refer. 

14. Form of agreement to refer, 

15. “Matter in difference. ’ ’ 

16. Matter outside suit, 

17. Powers of appellate CoUrt. 

18. Revocation of reference to arbitration. 

19. Withdrawal of suit after reference. 

1. Agreement to abide by the decision of the 
Court. — [1] A consent by the parties to abide by the 
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decision of the Court is not a reference to arbitration. 
(Vol 6) 1919 Mad 150 (151). (Doubting 26 Mad 76 and 
approving 23 Bom 752); (Vol 7) 1920 Mad 800 (801): 
42 Mad 625. (Agreement to abide by the decision of 
Judge with two other persons.) ; (Vol 24) 1937 Oudh 
224 (225): 13 Luck 152. (Consent to abide by decision 
of Court to be given after local inspection.) 

[But see (’12) 36 Bom 105 (109), (Where a contrary 
view was assumed.) 

[2] However, on general principles of jurisprudence, 
the award given by the Court in such a case is binding 
on the parties for they cannot retract their consent to 
abide by the decision of the Court after such decision is 
given. (Vol 6) 1919 Mad 150 (152); (Vol 16) 1929 Mad 
800 (801) : 42 Mad 625 ; (Vol 8) 1921 All 310 (310): 43 
All 266; (1899) 23 Bom 752 (755) ; (Vol 24) 1937 Oudh 
224: (225): 13 Luck 152. 

2. Agreement to abide by a particular statement 
^•o£ a witness. — [1] An agreement that certain person 
should be appointed referee and that the suit should be 
'decided in accordance with the statement of such per- 
son is not an agreement of reference to arbitration, 
(Voi 26) 1939 Ail 176 (176). (Following (Vol 20) 1933 
All 861 (879) : 56 All 39 (S B) — Statement made by 
such person will be binding on parties as admission 
under Evidence Act, S. 20.) 

3. “ All the parties interested agree. ” — [1] 
Foundation of the jurisdiction of the Court to make an 
order of reference is an acjre&mmt between all the parties 
interested. (1902) 29 Cal 167 (183): 29 Ind App 51: 1902 
Pun Re No. 25 (PC); (Vol 13) 1926 All 238 (239): 48 All 
23,9. (Subsequent agreement does not validate a refer- 
’ ence which was invalid for want of consent of all) ; 
-(Vol 7) 1920 Cal 113 (114) : 47 Cal 555 (F B); (1864) 1 
Suth W R 80 (81). (A party cannot, unless specially 
authorised, assent to an arbitration on behalf of an- 
other.) ; (Vol 7) 1920 Mad 852 (854) : 42 Mad 632. (Ex 
parte person is a “party interested.”) ; (Vol 22) 1935 Pat 
16 (17). (Pleader appointed on behalf of all defendants 
— Agreement to refer to arbitration signed by pleader 
as pleader — No objection taken to arbitration proceed- 
ings — All defendants held parties to reference.) ; (Vol 7) 
1920 Sind 107 (110) : 14 Sind L R 156. 

[2] Court cannot force a submission on a reluctant 
party. (’66) 10 Moo Ind App 413 (425, 426) (P C); (’68) 
1868 Pun Re No. 28, page 72 (73). (Consent should be 
voluntary.); (’69) 1869 Pun Re No. 52. (A submission to 
arbitration may be recommended but not ordered by 
the Court.) 

[3] Where some of the parties do not agree, the order 
of reference is invalid against all the parties. (Vol 7) 1920 
Cal 113 (114) : 47 Cal 555 (F B); (Vol 26) 1939 All 49 
(51). (Decree passed by the Court in terms of the 
award, based on a void reference, is not valid and is 
liable to be set aside.) ; (Vol 22) 1935 All 1014 (1015); 
(Vol 22) 1935 All 34 (35) : 57 All 484. (Judgment-deb- 
tors jointly and severally liable for decree — Application 
for reference to arbitration by decree-holder and only 
some of them — Order of reference by Court is illegal.); 
(Vol 17) 1930 All 840 (841) : 53 All 97. (Party to refer- 
ence can object to illegality.) ; (Vol 11) 1924 Cal 353 
(353). (The applicant for reference in this case wanted 
to set the award aside and it was set aside.) ; (Vol 4) . 
1917 Cal 481 (483). (Party to submission also can object 
to the validity of reference on the ground of non- joinder 
of parties interested — It is a matter of jurisdiction and 
consent cannot give jurisdiction.); (Vol 12) 1925 Cal 812 
(814): 52 Cal 559. (Do.) ; (Vol 17) 1930 Mad 646 (647) ; 
(Vol 14) 1927 Mad 1164 (1165); (1926) 1926 M W N 391 

*■(391). (Objection can be taken by any party.) ; (Vol 20} 
1933 Oudh 384 (385); 9 Luck 73; (Vol 7) 1920 Sind 107 


(109, 110) : 14 Sind L E 156. (There is no estoppel 
where there is a clear violation of statutory laws.) 

[But see (Vol 17) 1930 Sind 256 (259) : 24 Sind L R 
470. (Person who is party to reference cannot object to 
award on the ground that another person was a neces- 
sary party when the latter himself does not object.)* 
(’83) 1883 Pun Re No. 130, page 399 ; (1929) 10 P L T 
53 (57); (Vol 25) 1938 Pesh 47 (47, 48). (One of interested 
parties not joining in reference — Reference is not in- 
valid — Award is binding on party to referenc.)) ] 

[4] Objection to validity of reference on the ground 
of non-agreement between all parties can be raised at 
any stage. (Vol 5) 1918 Cal 336 (336); (Vol 17) 1930 
Mad 646 (647) (An objection can be raised in revision): 
IVol 14) 1927 All 563 (563) : 49 All 812. 

[o] A subsequent consent by one of the parties, who 
did not join in the reference at the time the reference 
was made, does not make the arbitration proceedings 
valid. (Vol 12) 1925 Mad 621 (623, 624). 

[6] All the parties to the suit need not agree to the 
reference. All interested parties must join in the refer- 
ence. (Vol 15) 1928 Cal 108 (111) ; (Vol 11) 1924 Pat 33 
(35, 36) : 2 Pat 777. 

[7] “All parties interested” means parties interested 
in the specific dispute referred to arbitration. (Vol 14) 
1927 Smd 239 (239) : 22 Smd L R 135 ; (Vol 15) 1928 
Bom 248 (249) : 62 Rom 408 ; (Vol 11) 1924 Pat 33 
(34, 36): 2 Pat 777 ; (Vol 18) 1931 All 453 (454) : 53 All 
669 ; (Vol 21) 1934 All 658 (660). (Suit on pro-note exe- 
cuted by A in favour of B and assigned by B to C — No 
relief asked for against B — Reference to arbitration 
without B is not valid.) 

[8] The question whether a party is “interested” or 
not depends on the facts of every case. (Vol 15) 1928 
Bom 248 (249) ; 52 Bom 408 ; (Vol 20) 1933 All 739 
(740, 741). (Suit on pro-note executed by A in favour of 
B and assigned to C — Relief claimed against A and in 
the alternative against B — B is interested person.) ; 
(Vol 21) 1934 Pat 19 (21). (The test is to see the nature 
of the suit and not the possibility of the omitted parties 
having any interest in a future litigation which may 
arise as a result of decree in the suit ) ; (Vol 4) 1917 Pat 
136 (138). 

[9] A necessary or proper party is an “ interested ” 
party. (Vol 16) 1929 All 763 (765). 

[10] An unnecessary or pro forma party is not an 
interested party. (1913) 35 All 107 (108, 109). (Unneces- 
sary party.) ; (Vol 21) 1934 All 658 (660). (Pro forma 
defendant.) ; (Vol 21) 1934 Pat 19 (21). (Do.) ; (Vol 13) 
1926 All 238 (239) : 48 All 239. (Do.); (1897) 2 Hay 583; 
(1912) 14 Ind Cas 562 (562) (Mad); (Vol 4) 1917 Pat 136 
(138). 

LSee also (1866) 10 Moo Ind App 413 (425, 426) (PC).;] 

[11] A person who has been exonerated at the time 
of reference is not an interested party. (Vol 10) 1923 
Mad 502 (503). 

[12] A person who is ex parte in a suit or a person 
against whom no relief is claimed is not necessarily a 
person not interested. (Vol 10) 1923 Mad 502 (603) ; 
(Vol 16) 1929 All 763 (765) : 52 All 84 ; (Vol 16) 1929 
Lah 174 (175) ; (Vol 22) 1935 Sind 212 (213) : 29 Sind 
L R 399 ; (Vol 25) 1938 Oudh 154 (155) ; (Vol 12) 1925 
Mad 621 (622, 623) ; (Vol 17) 1930 Smd 256 (258) : 24 
Sind L R 470 ; (Vol 14) 1927 Smd 239 (240) ; 22 Sind 
L R 135 ; (Vol 7) 1920 Mad 852 (854) : 42 Mad 632; 
(Vol 16) 1929 Lah 477 (478) ; (Vol 4) 1917 Cal 481 
(483) ; (Vol 25) 1938 Oudh 154 (155). (If a person is ex 
parte in a suit, he does not thereby cease to be a party 
interested in the reference.) 

[13] A defendant who makes a complete admission 
of the plainM’s claim entitling the latter to a judgment 
under 0. 12, R. 16 of the Civil P. 0., is no longat 
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‘‘interested*’ and need not join the reference by the 
plaintifE and other defendants. (Vol 12} 1925 Oudh 201 
( 202 ). 

4. Application must he by all the parties. — 

[1] All the parties interested must agree to the refer- 
ence and also apply to the Court. If, before the applica- 
tion is made to the Court, one of the parties resiles from 
the agreement, no order of reference can be passed on 
the ground that he previously agreed to a reference 
being made. (1911) 1911 Pun Be No. 17 ; (1933) 34 
Pun L B 247 (248). 

5. “Apply in writing to the Court.’* — [1] A com- 
missioner -was appointed for the examination of witnes- 
ses and on the day fixed for appearance before the 
commissioner, the parties presented to him an applica- 
tion addressed- to the Court and stating that they had 
agreed to refer their dispute to arbitration. The com- 
missioner forwarded the application together with the 
proceedings recorded by him to the Court which referred 
the matter to arbitration. It was held that in the cir- 
cumstances of the case, the presentation of the applica- 
tion to the commissioner was sufficient. (Vol 20) 1933 
Oudh 621 (522) : 9 Luck 203. 

6. Arbitration in execution proceedings. — 
[1] Court executing a decree cannot refer the matter in 
execution proceedings to arbitration. (Vol 12) 1925 Cal 
812 (814) : 62 Cal 559. (Party to reference can after- 
wards plead that Court had no jurisdiction to refer.) ; 
(Vol 22) 1936 All 126 (125). (A reference made in exe- 
cution is invalid.) ; (Vol 23) 1936 All 378 (380) : 58 All 
797. {Held Sch. II, Civil P. C., did not apply of its own 
force to proceedings under 0. 21, E. 58 nor was it ren- 
dered applicable under the provisions of S. 141.) ; 
(Vol 26) 1938 Pesh 80 (80) ; (Vol 24) 1937 Bom 111 
(112) : I L E (1937) Bom 144. 

[But see (Vol 30) 1943 Oudh 304 (306). (“Suit” in- 
cludes execution.)] 

7. Arbitration in insolvency proceedings. — 
[1] An insolvency Court has no power to refer the 
whole insolvency proceedings to arbitrators to decide 
whether a person should or should not be declared an 
insolvent. (Vol 3) 1916 Lah 170 (171) ; 1916 Pun Be 
No. 60. 

8. Arbitration in probate proceedings. — [1] A 
dispute relating to genuineness of a will cannot be re- 
ferred to arbitration, (Vol 17) 1930 All 840 (841) ; 53 All 
97. 

[2] An application for revocation of the grant of pro- 
bate cannot be referred to arbitration. (1894) 1894 Pun 
Be No. 72, page 240 (241). 

9. Arbitration in suits for restitution of conju- 
gal rights. — [1] A suit for restitution of conjugal 
rights can be referred to arbitration. (Vol 21) 1934 
Oudh 494 (494); (Vol 32) 1946 Mad 269 (270) ; I L E 
(1946) Mad 134. 

[But see (Vol 6) 1918 Lah 357 (358); (Vol 20) 1933 
Lah 532 (532).] 

[2] The factum or validity of a marriage, in a suit 
for restitution of conjugal rights, can be referred to 
arbitration. (Vol 16) 1929 Lah 394 (396); (Vol 5) 1918 
Lah 357 (368); (Vol 16) 1929 Lah 177 (178). 

10. “ At any time before judgment is pro- 
nounced.” — [1] The parties are entitled to have the 
matter in difference between them referred to arbitra- 
tion at any time before the judgment is pronounced. 
The Court has no discretion to reject an application for 
a reference to arbitration. (Vol 2) 1915 Cal 70 (70). 
(Notwithstanding that much time of the Court may 
have been occupied in hearing a case.) 

ISee also (1911) 33 All 646 (645, 647). (Appellate 
dourt also cannot decline to make reference.) 


[2] "Where in a partition suit the parties agree as tos’ 
their respective shares in the properties and a prelimi- 
nary decree is passed incorporating such agreement, the^ 
question as to how the properties are to be divided may 
be referred to arbitration and the division of the pro- 
perties as made in the final decree may be based on the 
award of the arbitrators. (Vol 26) 1939 Pat 526 (628) t 
18 Pat 193. 

11. Authority of agent to refer. — [1] An autho- 
rized agent can make a reference on behalf of'hi^ 
principal. (1886) 12 Cal 173 (178); (1883) 1883 Pun^Ee 
No. 170, page 530 (531); (1882) 1882 Pun Be No.«48; 
page 140 (140). 

[2] An authorized agent does not require special 
power in order to enable him to refer on behalf of hi» 
principal. (1893) 1893 Pun Be No. 61, page 234 {234v 
237) (FB). 

[3] The principal can subsequently ratify the agent’^ 
act of reference. (1886) 9 Mad 451 (452); (1897) 24 Cal 
469 (472). 

[4] A partner cannot make a reference on behalf of 
his firm. (1910) 11 Cal L Jour 658 (664); (Vol 13) 1926 
AU 238 (240) : 48 All 239; (Vol 19) 1932 Lah 291 (292)j 
(Vol 19) 1932 Cal 343 (343); (1900) 22 All 135 (138). 
(Beference cannot be made without special authority.); 
(Vol 6) 1919 Mad 1161 (1162). (Do.); (Vol 13) 1926 Lah. 
91 (93). (Reference made by one partner on behalf of 
firm is invalid — All partners must join,); (Vol 19) 1932 
Bom 616 (519). 

[6] Reference by the managing partner is binding on 
the firm. (Vol 17) 1930 Sind 40 (41); (Vol 10) 1923 Lah 
212 (213). 

\8ee also (Vol 20) 1933 All 924 (925). (Defendant’s- 
son managing the business agreeing to reference — 
Parties appearing before arbitrator — Substantial justice- 
done — High Court will not interfere in revision in such 
a case.)] 

[But see (Vol 19) 1932 Lah 291 (292).] 

12. Authority of guardian or manager of joint 
Hindu family. — [1] The next friend or a natural 
guardian can refer disputes to arbitration, where there 
is no suit pending in respect of them, if the reference is 
for the benefit of the minor. (Vol 7) 1920 Bom 32 (34) r 
44 Bom 202, (1903) 27 Bom 287 (291); (Vol 2) 1915 
Low Bur 110 (111); (1892) 19 Cal 334 (335); (1864) 2 
Mad H 0 E 47 (49); (1864) 1 Suth W B 280 (281). (If 
injurious to the minor the award will be set aside.); 
(Vol 23) 1936 Nag 197 (200) : I L B (1936) Nag 4A 

iSee (Vol 19) 1932 P C 76 (80) : 7 Luck 1 : 69^ 
Ind App 92 (PC), (But the mother of a minor Muham- 
madan cannot as de facto guardian agree to refer to. 
arbitration on behalf of the minor.)] 

[2] The manager of a joint Hindu family can refer 
the family disputes to arbitration. (1911) 14 Cal L Jour 
188 (201). (Arbitration without recourse to litigation.); 
(1894) 16 All 231 (233). (Award out of Court.); (Vol 6) 
1919 Mad 878 (879). (Do.); (Vol 14) 1927 Lah 362 
(364) : 8 Lah 693. (Arbitration pending suit.); (Vol 22) 
1935 All 452 (453). (The award made on such a refe- 
rence, if in other respects valid, will be binding on the 
sons unless it be shown that the father’s act in refer-^ 
ring the suit to arbitration was tainted with fraud or 
collusion or was otherwise done in bad faith.); (Vol 261 
1939 Cal 500 (503). 

[See also (Vol 22) 1935 Lah 667 (669). {Karta of* 
joint Hindu family authorizing coparcener who is also, 
managing member of joint famOy firm to make refe- 
rence to arbitration — Such member can make valid- 
reference so as to bind other member.); (Vol 22) 19B5» 
Sind 235 (239). (Joint family — Powers of guardian — 
Guardian of minor referring certain matter to arbitra- 
tion with intention of preserving property in family by. 
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way of family settlement — Direction empowering 
arbitrator to give portion of entire property for charity 
is within guardian’s powers — It does not vitiate refer- 
ence.)] 

[3] As to the powers of a guardian ad litem to agree 
to refer the subject-matter of the suit to arbitration, Bee 
the A. I. B. Commentaries on the Civil Procedure Code, 
4th (1944) Edn., 0. 32, R, 7, Note 15. 

13. Authority of pleader to refer. — [1] A 
pleader has no authority to refer the matter in differ- 
ence to arbitration. (Vol 4) 1917 Pat 136 (137, 138); 
(Vol 6) 1919 Cal 232 (233); (Vol 11) 1924 Nag 338 (342, 
343); (Vol 16) 1929 Lah 171 (172); (Vol 19) 1932 Cal 
343 (344). (Attorney.); (Vol 22) 1935 Pat 16 (17). 
(Vakalatnama conferring power to compromise suit— It 
was assumed in this case that this gave power to sign 
agreement to refer to arbitration.) 

ISee (Vol 16) 1929 Cal 322 (324) : 56 Cal 21. (Vaka- 
latnama using words ‘shalisham’ or ‘solenama karibain* 
— Held, pleader was vested with sufficient authority to 
refer the matter to arbitration.)] 

[But see (Vol 3) 1916 Sind 79 (81): 9 Sind L R 183; 
(Vol 17) 1930 Sind 190 (191): 25 Sind L R 20. (Pleader 
can refer on strength of vakalatnama without special 
authority.)] 

[2] A counsel has implied authority to refer to arbi- 
tration matters in dispute. (Vol 19) 1932 Lah 373 (374): 
13 Lah 775. 

[3] Neither a counsel, nor a pleader who has an 
express authority to refer, can delegate his power to 
another pleader. (Vol 19) 1932 Lah 373 (374) : 13 Lah 
775. (Counsel.); (Vol 13) 1926 Lah 563 (564). (Pleader.) 

[4] A reference to arbitration by counsel, who had 
express instructions against the reference, is not bind- 
ing on the party. (Vol 15) 1928 Cal 378 (380). 

[5] A pleader has no authority to revoke the appoint- 
ment of an arbitrator by the party, without the latter’s 
knowledge or instructions. (Vol 9) 1922 Nag 39 (40) ; 
18 Nag L R 140. 

[6] Where unequivocal power is given by the client 
(purdanashin lady) to the pleader in the power-of- 
attorney to refer the suit to arbitration, a separate 
express authority is not necessary for reference to arbi- 
tration. (Vol 31) 1944 Lah 280 (281, 282). 

[7] Where an advocate is authorized by his client 
to appear for him in appeal hut not to act for him, the 
signature of the advocate on the application to refer the 
dispute to arbitration would be unauthorized, but his 
oral consent would bind his client. (Vol 33) 1946 All 
1 (3). 

14. Form of agreement to refer. — [1] Agree- 
ment to refer must clearly state the matters in dispute 
which are referred to arbitration. (Vol 17) 1930 All 319 
(320); (Vol 6) 1919 Pat 74 (76); (Vol 22) 1935 Oudh 
499 (500) : 11 Luck 475. (Where the parties agree that 
the arbitrators should decide matter in dispute between 
the parties as set out in the pleadings the reference 
cannot be said to be vague — It is sufficiently definite as 
regards the points of difference between the parties.); 
(1879) 1879 Pun Re No. 67, page 182 (183). 

[2] It has been held in cases arising under the cor- 
responding provision of Para. 1 of Sch. II, Civil P. 0., 
that the provision of the requirement of an a'pphcation 
in writing to the Court is only directory and not 
mandatory. Hence, an award is not invalid on the 
ground of absence of a written application if it is 
clear that the parties did agree to refer. (1900) 27 Cal 
61 (63); (Vol 15) 1928 Mad 48 (49); (1908) 30 All 32 
(35); (Vol 22) 1935 Oudh 499 (500) : 11 Luck 475. 
(Record of agreement in Court’s proceedings bearing 
signature of parties constitutes sufficient compliance 
with Para. 1 of Sch. II.); (1911) 9 Ind Cas 412 (413) 


(Oudh). (Subsequently the parties appeared in person, 
before the arbitrator and even evidence was taken in 
their presence); (1935) 155 Ind Cas 290 (291) (Oudh). 
(Parties to appeal expressing their desire to refer dis- 
pute to arbitration — Order of reference by Court is 
valid.); (Vol 20) 1933 Bang 407 (408) : 12 Rang 1; 
(Vol 11) 1924 All 640 (540) : 46 All 208. (Oral consent- 
of both parties recorded by Court.)] 

[See however (Vol 11) 1924 Oudh 400 (401); (1912) 
36 Bom 105 (109).] 

£But see (1879) 1879 Pun Re No. 67.] 

[3] Where the parties have agreed and applied to 
the Court for a reference, the mere fact that one of 
them has not affixed his signature to the application 
does not vitiate the reference. (Vol 2) 1915 P G 79 (80)i. 
43 Cal 290 : 43 Ind App 1 (PC); (Vol 33) 1946 All 
1 (3) : I L R (1945) All 882; (Vol 32) 1946 Lah 34 (35). 
(Pleader authorised to refer — No signature by client — 
Reference is valid.) 

[See also (Vol 6) 1919 Lah 381 (382) : 1919 Pun Re 
No. 77. (One party not signing application but making 
oral application and taking part in arbitration — He is 
estopped from disputing award on ground that refer- 
ence was not signed by him.); (Vol 17) 1930 Lah 523’ 
(524). (Some of the parties nob joining — All parties 
appearing before arbitrator through pleader — Defect in 
reference cured.)] 

[4] Where a pleader duly authorised signs the appli- 
cation for his client, the reference is valid. (Vol 14) 
1927 Lah 362 (364) : 8 Lah 693. 

ISee also (Vol 22) 1935 Pat 16 (17). (Pleader appoint- 
ed in suit on behalf of all defendants — Agreement to 
refer signed by pleader as pleader — No objection taken, 
to arbitration proceedings — Held ail defendants were 
parties to reference,)] 

[5] The guardian ad litem of the minor was present 
in the Court and assented to the application for refer- 
ence. He did not sign the reference. It was held that 
the reference was valid. (Vol 2) 1915 P 0 79 (80) : 43- 
Cal 290 : 43 Ind App 1 (PC). 

15. “Matter in difference.” — [1] A matter in 
difference is a matter in dispute which implies an 
assertion of right by one party and the repudiation 
thereof by another, (Vol 18) 1931 Bom 164 (166). 
(Mere non-payment by one partner does not amount to 
dispute.) 

[2] A dispute as to uncertified payment or adjust- 
ment can be a matter in difference. (Vol 12) 1925 CaL 
812 (813) : 52 Cal 559. 

[3] The matter in difference must have arisen at the 
time of reference; it need not have arisen at the time 
of the agreement to refer. (Vol 18} 1931 Bom 164 (166); 
(1903) 30 Cal 831 (839, 840); (Vol 1) 1914 Bom 123 
(124) : 38 Bom 638; (V.ol 7) 1920 Cal 143 (143) : 46 Cal 
534; (Vol 17) 1930 All 319 (320). 

[4] In a partition suit the parties agreed as to theiir 
respective shares but did not agree as to how the pro- 
perties should be divided. It was held that the question 
was a matter in difference. (Vol 26) 1939 Pat 526 (527):* 
18 Pat 193. 

[5] Whether there is any matter in difference has to 
be decided on facts of each case. (Vol 7) 1920 Cal 143' 
(143, 144) : 46 Cal 534. 

[6] Matter in difference must be one arising in the 
suit and between the ^parties to the suit. The Court has 
no power to refer to arbitration any questions othezr 
than those in question in. the suit, or any questions in 
which any person, not a party to the suit, is concerned* 
(Vol 12) 1925 P G 293 (297) : 53 Ind App 1 ; 53 Cal 
258 (PC). (Confirming (Vol 11) 1924 Cal 567.) 

[7] A reference is competent on a question of law or 
a question of fact. (1902) 29 Cal 167 (186) : 29 Ind App- 
51:1902 Pun Re No. 25(PC); (Vol 2) 1915 Cal 746 (748)* 
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A:p<po^ntmcnt of arUtra- 22. The arbitrator shall he appointed in such manner as may be 

tor. agreed upon between the parties. 

[ Civil P. 0., Sell. II Para. 2. ] 

23. (l) The Court shall, by order, refer^ to the arbitrator the matter in difference® which he 
Order of reference. is required to determine, and shall in the order specify such time as it 

thinks reasonable* for the making of the award.® 

(2) Where a matter is referred to arbitration, the Court shall not, save in the manner and to 
the extent provided in this Act, deal with such matter in the suit. 

[ Civil P. C., Sch. II Para. 3. ] 


Section 21 (contd.) 

[.8] An error made by the arbitrators on point of law 
referred to them does not vitiate the award. (Vol 3) 
3916 Oudh 285 (285) : 19 Oudh Cas 48. 

[9] The matter in dilSerence must relate only to the 
private of the parties. A suit under S. 92, Civil 
P. C., is not one for the determination of the private 
rights of the parties to the litigation, hence such matter 
cannot be referred to arbitration. (Vol 10) 1923 Nag 
112 (114). 

ISee (Vol 21) 1934 All 368 (370) : 56 All 721. (Par- 
-ties litigating for title and possession of inutt in tbeir 
own right — Mutt not of nature of public obarity — 
Disputes inter se can be referred to arbitrator.)] 

[See however (1901)11 Mad L Jour 337(338); (1896) 
19 Mad 498, followed.) ; (1903) 26 Mad 361 (861). 
{Under S. 16 of the Religious Endowments Act, a 
^Court may refer any matter in difference in the suit 
for decision by an arbitrator but not the whole suit.)] 

[10] The selection of the guardian for a minor 
cannot be referred to arbitration. (Vol 11) 1924 Mad 
484 (484) : 47 Mad 459. 

[11 J A criminal complaint cannot be referred to 
arbitration. (Vol 16) 1929 Lah 394 (395). 

[12] Where a question arises as to what the matter 
was that was referred to -arbitration, it is for the Court 
to decide what was referred to arbitration. (Vol 13) 
1926 Mad 752 (753). 

[13] When the whole case is referred to arbitration, 
the question of costs is also referred to arbitration. 
■(Vol 5) 1918 Nag 108 (109). 

16. Matters outside suit. — [1] Matters outside 
the suit cannot be referred to arbitration under this 
section. (Vol 8) 1921 Mad 709 (709) ; (Vol 12) 1925 P C 
293 (297) : 53 Ind App 1 : 53 Gal 258 (P C) ; (Vol 24) 
1937 Sind 174 (175) : 30 Sind L E 478. (Property not 
referred to in plaint but mentioned in written state- 
ment is not a subject-matter of suit — Judge raising 
issues as to — Effect — Arbitrators have no jurisdiction 
to decide questions as to such property.) 

[2] Agreement to recognize an award made on 
matters beyond the scope of the’ matters in difference 
mentioned m the reference is void. (Vol 15) 1928 Sind 
81 (81) ; 21 Sind L R 253. 

[3] An application for reference included matters 
outside the suit. The Court ordered a reference only as 
to the matters in difference in the suit. It was held 
that the reference was not illegal. (Vol 14) 1927 Cal 
52 (54). 

[See however (Vol 22) 1935 Mad 1053 (1054). (Refer- 
ence to arbitration through Court — Question not in suit 
also referred to arbitration — Reference illegal and 
award cannot be enforced.)] 

[4] Parties applied for reference to arbitration of 
matters in difference between them in the suit and on 
the same day made a separate reference as to matters 
outside the suit. It was held that the or^er of reference 
made by the Court with regard to the subject-matter 
^of the suit was valid. (Vol 14) 1927 Cal 62 (54). 

[See also (1865) 3 Suth W R Misc. 27 (28). (They 


should be distinctly separated and not mixed up 
together.) 

17. Powers of appellate Court. — [1] Where 
the appellate Court remits a case under 0. 41, E. 25, 
Civil P. C., the lower Court has no power to refer the 
ease to arbitration. (3885) 7 All 523 (526, 527). 

[2] The appellate Court by its order of remand 
cannot direct the lower Court to refer the matter to 
arbitration.. (1874) 22 Suth W R 396 (396). 

[3] The appellate Court can with the consent of the 
parties refer the matter to arbitration. (1911) 33 All 
645 (647) ; (1875) 7 N W P H C B 243 (248, 249) (FB); 
(1891) 18 Cal 507 (509); (1886) 12 Cal 173 (177) ; (1880) 

3 Mad 78 (79). 

[But see (1874) 21 Suth W R 210 (211) (FB).] 

[4] Where the lower Court passes a decree not in 
accordance with the award but the appellate Court, 
holding that the award is not open to any objection, 
passes a decree in (accordance with the award, it is 
final. (1888) 10 All 8 (11, 12). 

18. Revocation of reference to arbitration — 

See Notes on S. 5. 

19. Withdrawal of suit after reference. — [1] 
The Court has no jurisdiction to allow a withdrawal 
of the suit after reference. (1887) 9 All 168 (172) ; (Vol 
25) 1938 All 66 (57) ; I L R (1938) All 146. 

[2] A suit cannot be allowed by the Court to be with- 
drawn after an award on reference has been made. 
(1902) 7 Cal W N 186 (187) ; (1884) 6 All 211 (213); 
(Vol 3) 1916 Oudh 141 (141) ; (Vol 6) 1919 Cal 1030 
(1031). (Portion of the claim under reference cannot be 
withdrawn without the consent of other party.) 

1, Section 22 [1] It is essential that the parties 

should either name the arbitrators or consent to the 
nomination of the arbitrators by the Court. An award 
made by the arbitrators selected by the Court cannot be 
forced upon the parties in the absence of consent of 
the parties. (1865) 5 Suth W R 21 (24) (PC). 

[2] A party may waive an irregularity in the appoint- 
ment of arbitrators. If a party appears before the ' 
arbitrators under protest, he cannot be held to have 
forfeited his right to question the validity of the pro- 
ceedings. (1865) 5 Suth W B 21 (25) (PC). 

[3] Whether the arbitrators nominated are willing to 
act as arbitrators should be first ascertained by the 
Court. Till then no reference should be made. (1864) 
1864 Suth W R Gap 338 (339). 

[4] As to agreement to abide by the decision of the 
Court, see S. 21, Note 1. 

SECTION 23 — SYNOPSIS 

1. Effect of order of reference, 

2. ‘^Making of the award.** 

3. “Matter in difference.’* 

4. “Shall specify such time as it thinks 

reasonable.** 

5. “The Court shall, by order, refer.** 

1. Effect of order of reference. — [1] Where 
a Court makes an order of reference to arbitration, its 
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Section 23 (co^itd,) 

jurisdiction to deal •with the case, so long as the pro- 
ceedings are pending before the arbitrator, is suspended. 
It cannot, therefore, deal with the ease except as 
provided in this Act. (Vol 13) 1926 Nag 37 (39); 
■(Vol 17) 1930 Lah 26 (30) : 11 Lah 342; (1868) 10 Suth 

E 398 (400); (Yol 24) 1937 Pesh 49 (50); (Yol 24) 
1937 Oudh 507 (508) : 13 Luck 609. 

[See (Yol 21) 1934 Lah 162 (162). (In a suit attack- 
ing the original agreement to refer to arbitration the 
subject-matter is not the same as in the reference to 
arbitration and the suit attacking the agreement should 
not be stayed.)] 

[2] After an order of reference is made the Court 
cannot dismiss the suit under Civil P. C., O. 9, E. 3; or 
under 0. 9, E. 8, or remove the arbitrator or substitute 
a iie-w one; or record a compromise between the parties; 
or deal with the case on the merits. (Yol 10) 1923 Pat 
115 (116); (Vol 4) 1917 Lah 379 (381) : 1916 Pun Be 
Ko. 115. (Suit dismissed for default pending arbitration 
proceedings — Subsequent restoration and arbitrators 
directed to proceed — Award filed without objection — 
Held award legal.) ; (1910) 1910 Pun L E No. 29 ; 
(Yol 24) 1937 Pesh 49 (50); (1S86) 10 Bom 381 (389); 
(Vol 11) 1924 Cal 722 (724) : 51 Cal 482, (1902) 24 
All 312 (314); (Yol 19) 1932 All 183 (1S4) : 54 All 122. 
(Question of costs referred to arbitration — Court 
cannot deal with it.) 

^3j Even after an order of reference is made the 
Court can deal with an application to appoint an 
interim receiver or to grant an injunction. (Yol 12) 
1925 Sind 102 (102) : 18 Sind L E 303; (Yol 15) 1928 
Cal 256 (258) : 55 Oal 249. 

[4] The Court has no power to direct that money- 
should either be deposited or paid to the arbitrators for 
their remuneration unless the parties had specifically 
agreed to such a course. (1894) 1894 Pun Ee No. 94, 
page 340; (1881) 6 Cal 809 (810). 

[See also (Yol 20) 1933 Smd 300 (301).] 

[5] For withdrawal of suit after reference, see S. 21, 
Note 19 and for an application to bring legal representa- 
tives of a deceased party, see S. 5, Note 2, 

2. ‘‘Making of the award.” — [1] An award is 
Wiude when the arbitrators have drawn up, executed 
and signed it. It is the mahing of the award that 
should be within the time fixed. The filing thereof into 
Court after the time fixed will not vitiate the award. 
(1904) 26 All 105 (107) ; (Yol 22) 1935 Cal 359 (363) ; 
(1905) 27 All 459 (461) ; (1889) 13 Bom 119 (124) ; 
(Yol 2) 1915 Cal 101 (103); (1907) 1907 Pun Ee No. 89, 
page 433 (434); (1899) 22 Mad 22 (24); (Yol 3) 1916 Pat 
21 (23) ; (Yol 5) 1918 Oudh 14 (15). 

[But see (1886) 8 All 543 (644).] 

3. “Matter in difference.” — [1] Where it is 
found that one matter in difference agreed to be refer- 
red has been omitted from the reference and that con- 
sequently the arbitrators have not given any decision 
thereon, the party interested should bring the omission 
to the notice of the Court so that the Court may send 
the case back to the arbitrators with a fresh reference 
on the point omitted. If he does not do so, the Court is 
not wrong in deciding the point itself. (1870) 14 Suth 
W E 247 (248). 

[2] The decision of the arbitrators on matters not in 
dispute, nor referred to them, is null and void for want 
of jurisdiction. (1871) 15 Suth W B 172 (173); (Yol 20) 
1933 Mad 862 (864). (Scope of enquiry is that of suit 

Arbitrators have no jurisdiction to extend it as 
regards the subject-matter or parties affected by it.) 

Also see Section 21, Note 15. 


4. “Shall specify such time as it thinks reason- 
able.” — [1] These words are mandatory and impera- 
tive and the Court is bound to specify in its order of 
of reference, a time for the making of the award. 
(1891) 13 All 300 (303) : 18 Ind App 55 (PC). 

[See also (1854) 6 Moo Ind App 134 (156. 157) (PC). 
(Case under the Bombay Eegulation, 7 [YII] of 1827, 
but on analogous provisions.)] 

[2] The power to specify the limit of time cannot 
be delegated to the arbitrators themselves. (Vol 10) 
1923 Cal 410 (412, 414). (Dissenting from (Yol 2) 1915 
Cal 832) ; (1911) 9 Ind Gas 241 (243) (Oudh). 

[3] Where the order of reference did specify a time 
but described it as one specified for the heari7ig of the 
suit instead of for making the award, it was held that 
it was only an irregularity which may not vitiate the 
reference. (1891) 13 All 300 (303) : 18 Ind A^ip 
55 (PC). 

[See also (1913) 16 Oudh Cas 233 (237). (Time fixed 
for filing award and not for making it — Award filed 
that date not bad.)] 

[4] Where the order of reference does not specify a 
date but the Court subsequently intimates to the 
arbitrator the time within -wbieh the award should be 
fiied, the irregularity, if any, will not afiect the validity 
of the award. (Yol 24) 1937 All 141 (143) (SB). 

[See also (Vol 23) 1936 Bang 240 (241). (Where 
Court leaves it to discretion of the arbitrator to com- 
plete the aw'ard within a reasonable time and he does 
so, it cannot be said that there has been substantial 
miscarriage of justice merely because the Court did not 
fix any time within which the award was to be 
submitted.)] 

[5] An award made beyond the time specified is 
liable to be set aside under S. 30. (See Note 7 on that 
section.) 

As to the power of the Court to extend time specified, 
see S. 28. 

5. “The Court shall, by order, refer.” — [1] 
Where the parties apply to the Court for an order of 
reference, the Court is loimd to make an order of 
reference and has no discretion in the matter. (Vol 31) 
1944 Lah 280 (281). (If so required by the parties, a 
suit for declaring an alienation by a widow invalid can 
be referred to arbitration.) 

[2] In the absence of an order of reference by the 
Court, the arbitration proceedings and the award made 
therein are illegal. (1884) 1884 Pun Ee No. 35, 
page 86 (88). 

[See also (Vol 24) 1937 All 141 (143) (S B). (Where 
the arbitrator is fully aware of the terms of the order 
of reference and accepts the office of arbitrator, the 
mere fact that the order of reference was not formally 
communicated to him will not vitiate the arbitration.)] 

[3] Where the parties applied for adjournment of 
the suit from time to time on the ground that the 
matters in dispute had been referred to arbitration and 
the Court granted time, it was held that the order 
granting adjournment on the application of the parties 
should, under the circumstances of the ease, be construed 
as an order of reference. (Yol 4) 1917 All 71 (73) : 39 
AU401. 

[4] In order to vest jurisdiction in the arbitrators to 
deal with a pending suit, it is necessary that the Court 
should make an order under sub-s. (1) of this section 
referring the suit to them and should specify in the 
order such time as it thinks reasonable for the making 
of the award. It is only then the Court ceases to have 
jurisdiction to deal with the suit or such matters there- 
in as are referred to arbitration. Hence, where the Court, 
in a suit for partition, upon a memo filed by the parties 
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24 . Where some only of the parties to a suit apply to have the matters in difference between 
Beference to arbitration them referred to arbitration in accordance with, and in the manner 
hy some of the parties. provided by, section 21, the Court may, if it thinks fit, so refer such 
matters to arbitration (provided that the same can be separated from the rest of the subject-matter 
of the suit) in the manner provided in that section, but the suit shall continue so far as it relates 
to the parties who have not joined in the said application and to matters not contained in the said 
reference as if no such application had been made, and an award made in pursuance of such a 
reference shall be binding only on the parties who have joined in the application. 


Provisions applicable to 
arb%trations under tins 
Chapter. 


25 . The provisions of the other Chapters shall, so far as they can 
be made applicable, apply to arbitrations under this Chapter : 


Provided that the Court may, in any of the circumstances mentioned in sections 8, 10, 11 and 
12, instead of filling up the vacancies or making the appointments, make an order superseding the 
arbitration and proceed with the suit, and where the Court makes an order superseding the 
arbitration under section 19, it shall proceed with the suit. 


CHAPTEE V, 

General. 

Application of 26 . Save as otherwise provided in this Act, the provisions of this Chapter 

Chapter. apply to all arbitrations. 

Power of arbitrators to 27 . ("ij Unless a different intention appears in the arbitration 
make an interim award. agreement, the arbitrators or umpire may, if they think fit, make 
an interim award. 

( 2 ) All references in this Act to an award shall include references to an interim award made 
under sub-section ( 1 ). 

Power to Court only to 28 . ( 1) Court may, if it thinks fit, whether the time for making 
enlarge time for making the award has expired or not and whether the award has been made or 

not, enlarge from time to time the time for making the award. 


Section 23 (contd.) 

stating that they had all executed a mucliilika to 
panchayatdars for settling the suit and praying that 
the documents filed m the Court might be returned to 
them for being placed before the panchayatdars^ passed 
an order directing delivery of the books to the plaintiffs’ 
pleader for production before the panchayatdars^ it was 
held that the order could not be construed as order of 
reference to arbitration within the meaning of S. 23 (1) 
and that in the circumstances, it was open to one of the 
defendants to move the Court for the recall of the 
account books from the panchayatdars and to post the 
suit for trial. (Vol 33) 1946 Had 86 (86, 87). 

1. Section 28 (1) — [1] The Court can extend the 
time for making an award before the award is made 
whether the time originally specified has expired or not. 
(Vol 21) 1934 Bom 398 (399); (Vol 17) 1930 Bom 462 
(463) : 54 Bom 408; (Vol 8) 1921 Bom 419 (421) : 45 
Bom 1071; (Vol 7) 1920 Cal 115 (117) : 46 Cal 1059; 
(Vol 3) 1916 Lab 80 (82); (Vol 13) 1926 Sind 8 (8); 
(1912) 6 Sind L E 146 (146). 

[2] Once the award is made the Court cannot extend 
the time originally fixed. (*91) 13 All 300 (304) : 18 Ind 
App 55 (P C); (Vol 21) 1934 Bom 398 (399); (1886) 9 
Mad 475 (476); (1857) 6 Moo Ind App 134 (161) (P C); 
(1911) 38 Cal 522 (524, 525). 

[But see (Vol 26) 1939 Cal 260 (264) : I L R (1938) 
2 Cal 482. (Dissenting from 38 Cal 522.); (Vol 18) 1931 
Bom 125 (126) : 55 Bom 452,] 

[3] Where an award is signed but not announced to 
the parties or sent to the Court, time for making the 
award can be extended. (Vol 15) 1928 Lah 768 (755). 

, [4] Court must consider all circumstances before 


extending time. (Vol 12) 1925 Sind 150 (163) ; 19 Sind 
L R 251; (Vol 1) 1914 Sind 20 (20) : 8 Sind L R 269. 

[5] Court must extend time only for cogent reasons; 
a party who has been negligent or guilty of dilatory 
tactics cannot get extension. (Vol 22) 1935 Lah 191 
(192). 

[6] If the Court thinks fit to refuse leave to the 
petitioner to revoke the submission, it can extend the 
time for the making of the award. (Vol 24) 1937 Mad 
405 (405). 

[7] Order passed by Court for extending time must 
refer back to the date of application. (Vol 27) 1940 
Mad 926 (926). 

[8] An application will have to be made for exten- 
sion of time and a notice of the application to the other 
party should be served. (Vol 18) 1931 Bom 125 (126) ; 
55 Bom 452. 

[9] An oral application for extension of time is not 
incompetent. (Vol 11) 1924 Bom 380 (380). (Distin- 
guishing 3 Mad 59.) 

[10] Extension of time for making award can be 
granted even by appellate Court. (Vol 7) 1920 Cal 115 
(117) : 46 Cal 1059. 

[11] An order of extension of time can be implied 
from the proceedings of the Court. (Vol 12) 1925 Cal 
475 (476 j. (On the date fixed for filing the award the 
Court ordered : “The arbitrators have not submitted 
their award; issue takid at once fixing the 10th November 
for hearing” — Held, that the order may be taken as an 
order extending the time for filing the award.) 

2. Section 28 (2). — [1] Arbitrators themselves 
cannot extend time for passing of the award and an 
award passed after the time fixed therefor has expired 
is bad. (Vol 10) 1923 Mad 222 (223). 
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(2) Any provision in an arbitration agreement whereby the arbitrators or umpire may, 
except with the consent of all the parties to the agreement, enlarge the time for making the 
award, shall be void and of no effect. 

[1899— S. 12 ; Civil P. C., Soli. II Para 8.] 

29. Where and in so far as an award is for the payment of money the Court may in the 
Interest on decree order interest, from the date of the decree at such rate as the Court 

awards. deems reasonable, to be paid on the principal sum as adjudged by the award and 

confirmed by the decree. 

Grounds for setting aside 30. An award shall not be set aside except on one or more of the 
award. following grounds, namely — 

(a) that an arbitrator or umpire has misconducted® himself or the proceedings ,* 

(b ) that an award has been made after the issue of an order by the Court superseding 
the arbitration^^ or after arbitration proceedings have become invalid under section 35; 

(o) that an award has been improperly procured® or is otherwise invalid.®* 

[1899— S. 14 ; CivU P. C., Sch. II Para 15.] 


Section 28 (contd.) 

[2] As to whether time can be extended by agree- 
ment acquiesced, in between the parties, see (Vol 6) 1919 
Pat 93 (98). (Case decided under Civil P. C., Sch. 2, 
Para. 8.) 

[3] Parties may be estopped by their conduct from 
questioning an award passed out of time. (Vol 6) 1919 
Pat 93 (98); (Vol 6) 1919 Lah 27 (29) : 1 Lah 158. 
{Parties acquiescing in Court’s order of extension can- 
not question the same.); (Vol 23) 1936 Lah 466 (467). 

SECTION 30 — SYNOPSIS. 

1. Appeal — See Notes on Section 39. 

2. Application. 

3. Evidence of arbitrator. 

4. Expiry of period allowed by Court — Award 

made after. 

5. “Improperly procured.” 

6. “Is otherwise invalid.” 

7. Jurisdiction, 

8. Limitation. 

'9. Misconduct, what is. 

10. Misconduct,, acts amounting to. 

11. Misconduct, acquiescence in acts amount- 

ing to. 

12. Misconduct, acts not amounting to. 

13, Order superseding arbitration — Award made 

after. 

14. Suit to set aside award — See Section 32. 

1. Appeal, — See Notes on Section 39. 

2. Application. — [1] It is not competent to apply 

iio set aside an award till the award has been filed in 
Court. (Vol 31) 1944 Gal 304 (305) : ILE (1943) 2 Cal 
392; (Vol 29) 1942 Bom 101 (102) : I L B (1942) Bom 
452. ^ 

[2] Order 1, Eule 8, Civil P. C., applies to petitions to 
set aside awards under Section 30. (Vol 23) 1936 Bom 
250 (256) : 60 Bom 645. 

3. Evidence of arbitrator. — [1] An arbitrator 
may be examined upon the course of procedure which 
he has adopted, the material which he has utilised in 
arriving at his decision and as to every matter of fact 
with reference to the making of the award. But a party 
cannot examine him as to why and how he arrived at a 
particular ^ decision and scrutinize his decision on 
matters within his jurisdiction and on which his deci- 
sion is final. (Vol 1) 1914 P C 105 (108) : 36 All 336 : 
17 Oudh Cas 120 (PC). (Approving the case in (1871) 5 
H L 418, BucclencJi v. Metro'gohtan Board ofWorhs.) 


ISee (Vol 15) 1928 Sind 171 (172) : 22 Sind L E 295. 
(Before determining whether arbitrator has misconducted 
in overvaluing property, he must be allowed to offer 
explanation.)] 

4. Expiry of the period allowed by Court — 
Award made after. — [1] An award made out 
of time is not per se a nullity, but only affords a ground 
or reason for setting aside the award if the parties so 
desire to assert tbeir rights. (1912) 39 Cal 822 (827) ; 
(Vol 20) 1933 Oudh 563 (564). (The power of setting 
aside an award on this ground will be exercised on 
broad grounds of justice, equity and good conscience.) ; 
(Vol 3) 1916 Lah 80 (82) ; (Vol 6) 1919 Pat 93 (95) : 4 
Pat L Jour 265. 

[2] If no application is made to set aside the award 
on that ground, or if an application is made and 
refused, the award becomes final. (Vol 3) 1916 Lah 80 
(82) ; (Vol 20) 1933 Oudh 563 (564) ; (Vol 6) 1919 Pat 
93 (95) : 4 Pat L Jour 265. 

\8ee also (Vol 23) 1936 Lah 466 (467). (Arbitrator 
submitting award beyond date fixed — Parties submit- 
ting to arbitration and conducting case before arbitrator 
after due date — Consent of parties can be inferred — 
Award is valid though filed out of time.)] 

5. “Improperly procured.” — [1] An objection 
that consent to submission was obtained by misrepre- 
sentation falls under S. 30, (Vol 17) 1930 Sind 195 
(197). 

[2] Under clause (b) of Para. 15 (1) of Sch, II of 
Civil P. 0., which corresponds to the present section, 
an award could be set aside if either party bad been 
guilty of fraudulent concealment of any matter which he 
ought to have disclosed or of wilfully misleading or deceiv- 
ing the arbitrator or umpire. This section does not con- 
tain such words. But it is conceived that the expression 
“improperly procured” in clause (o) of the present 
section would cover cases falling under Sob. II, Para. 15, 
Civil P. C. The cases decided under Para. 15 (1), Civil 
P. C., bearing on fraudulent concealment of any 
matter by the arbitrator are noted below ; — There 
should be uberrima fides on the part of all the parties 
concerned in relation to the selection of the arbitrator 
and his appointment and every disclosure as regards his 
selection and fitness for the post ought to be made. 
(1898) 25 Cal 141 (144) ; (Vol 20) 1933 Sind 68 (69, 70). 

[3] In the following oases the award made by the 
arbitrator was held liable to be set aside under clause 
(b) of Para. 15, Civil P. C. 

- (a) Where the arbitrator was the retained pleader 
of one of the parties; (1898) 25 Cal 141 (144). 

(6) Where the arbitrator was related to him ; (Vol 
12) 1926 Sind 150 (152) ; 19 Sind L B 251 ; (Vol 22> 
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1935 Oudh 349 (352, 353) : 11 Luck 306. (Arbitrator 
related to one defendant and having monetary dealings 
with another.) 

(c) Where the arbitrator was interested in the subject 
matter of the suit. (Vol 13) 1926 Oudh 307 (309) : 
1 Luck 139. 

6. “Is otherwise invalid.” — [1] An objection to 
an award on the ground that it is invalid /o?* anij cause 
whatever must be taken in the Court in which the award 
is filed and if no objection is there taken or if it is made 
and disallowed, the award becomes final and cannot be 
challenged subsequently. (Vol 11) 1924 Bom 324 (325); 
(Vol 22) 1935 Bang 94 (97) : 12 Bang 675; (Vol 1) 1914 
All 446 (448, 449) : 36 All 69 (BB) ; (Vol 3) 1916 Sind 
79 (80) : 9 Sind L B 183; (Vol 9) 1922 Sind 1 (3) : 15 
Sind L B 165; (Vol 17) 1930 Bom 431 (438] : 54 Bom 
696. (Objections to the validity of the award — A sepa- 
rate suit for that purpose will not lie — The remedy lies 
under S. 30 (e).); (Vol 26) 1939 Pat 526 (529) : 18 Pat 
193 (202); (Vol 23) 1936 Oudh 1 (3) : 11 Luck 441. (Ob- 
jection on ground of award going outside terms of refer- 
ence.); (Vol 24) 1937 All 65 (69) : ILR (1937) All 317 
(EB); (Vol 26) 1939 Lah 69 (70). (Where the objection 
that the arbitrator exceeded his powers in drawing an 
award is not taken before the Court passing the decree 
upon the award under S. 30, a separate suit will not lie 
to set aside the decree on that ground.); (1936) 1936 
Oudh W N 16 (20); (Vol 23) 1936 Lah 466 (468). 

\See (1933) 1933 Mad WN 1475 (1476). (Agent refer- 
ring to arbitration without authority — Principal becom- 
ing aware long after proceedings are over — He has right 
to institute a suit to set aside award.)] 

[2] An award made otherwise than in accordance 
with the authority conferred by the order upon the 
arbitrators is an award which is “otherwise invalid” 
and which may be set aside by the Court under this 
section. (Vol 12) 1925 P C 293 (296) ; 53 Ind App 1 : 
53 Cal 258 (P 0). 

[3] Where the arbitrators treat a person, who is not 
a party to the suit which has been referred to them, as 
a party to it and decide disputes between parties to the 
suit or any oi them and such person, it was held that 
the arbitrators exceeded their jurisdiction and the award 
was invalid. (Vol 14) 1927 Sind 193 (193, 194). 

[4] Where the arbitrators go beyond the scope of the 
submission and decide matters outside the scope of the 
suit, the Court will be justified in setting aside ‘the 
award as invalid. (Vol 12) 1925 Sind 51 (52). (Award 
must not exceed submission in substance or form.); (1901) 

23 All 394 (404, 405) : 28 Ind App 190 (PC); (Vol 25) 
1938 Cal 341 (343). (Terms of reference directing phy- 
sical partition ^ — Award ordering sale of premises and 
dividing sale proceeds — Award should be set aside.); 
(Vol 31) 1944 PC 83 (84) ; I L B (1945) Ear PC 1 (PC). 
(Beference to arbitration pending appeal — Agreenient 'to 
refer using the words “for settlement of all our disputes 
in this case” — Award settling whole dispute and not 
merely the matter of the appeal, held did not go beyond 
the scope of submission.); (Vol 17) 1930 Sind 170 (172): 

24 Sind L B 145. (Arbitrators acting within authority 
given by reference — No misconduct,) 

[See (Vol 26) 1939 Lah 69 (70). (Where objection 
that arbitrator exceeded his powers in drawing award is 
not taken before the Court passing the decree upon the 
award under S. 30, a separate suit will not lie to set 
aside decree on that ground.)] 

[5] It has been held that an award of the kind men- 
tioned above cannot be treated partly as one made on a 
reference through Court and partly as an award by pri- 
vate agreement. (Vol 11) 1924 Cal 567 (573), 

[6] Where simultaneously with the order of reference 
the parties agree to refer to the same arbitrators matters 


outside the suit and separate awards are made and it 
appears that the view of the slrbitrators in the latter 
award could not have influenced their minds in deciding 
the former, the award is not vitiated. (Vol 14) 1927 Cal 
52 (54). 

[See also (Vol 13) 1926 Mad 366 (366). (Arbitrators 
acting beyond scope of reference and giving award on a 
matter to which all parties agreed — Award on this part 
is enforceable by suit.)] 

[7] An award may be set aside if in the award is 
found some legal proposition which is the basis of the 
award and which is patently erroneous. (Vol 22) 1935 
Lah 52 (53). 

[8] It was held that an objection to an award on the 
ground of its having been passed in favour of one part- 
ner against another for a specific sum (a claim for a 
specific sum by one partner against another is generally 
not maintainable in law) is not such an objection as is 
covered by cl. (c) of this section. (Vol 25) 1938 Lah 604 
(605), 

[9] The fact that the award deals with some proper- 
ties not within the jurisdiction of the Court would not 
necessarily invalidate the award as a whole. It will de- 
pend upon whether the part of the award dealing with 
such property was separable or not. (Vol 26) 1939 Bom 
296 (298). 

[10] An objection to the validity of the reference to 
arbitration comes within the purview of this section. 
(Vol 24) 1937 All 65 (69) : I L B (1937) All 317 (F B); 
(Vol 19) 1932 Lah 239 (241) ; 13 Lah 528. 

[But see (Vol 18) 1931 Cal 109 (110, 111); (Vol 18) 
1931 Cal 211 (216, 218) : 58 Cal 628.] 

[11] The words “is otherwise invalid” are not 
cjusdem gene) %s with the other cases mentioned in this 
section, but are meant to include all cases of invalidity 
on grounds other than those mentioned. Therefore, an 
award is invalid if a minor who is a party to the arbi- 
tration is not properly represented in the proceedings, 
(Vol 6) 1919 Mad 1029 (1031, 1032); (Vol 26) 1939 Sind 
241 (243, 244) : I L R (1940) Ear 22 (FB). (Overruling 
(Vol 9) 1922 Sind 1 : 15 Sind L R 165.) 

[See also (Vol 7) 1920 Mad 195 (196) ] 

[12] A party may be estopped by his conduct from 
questioning the validity of an award. (Vol 22) 1935 
Oudh 499 (500) : 11 Luck 475. (Objection as to the 
application for order of reference to arbitration not 
being in writing not taken in time.) 

[13] Where the original appointment of arbitrators 
was bad, the tribunal constituted is without jurisdiction 
and the award is invalid. (Vol 28) 1941 Sind 111 (112), 
(Subsequent attempt to rectify matters are of no avail.) 

[14] See also the following cases: (Vol 25) 1938 Oudh 
125 (127) : 14 Luck 65. (Award made on proper refer- 
ence — Substantial justice done — Defect in procedure is 
no ground for setting it aside — Failure of one of arbi- 
trators to sign does not render award invalid.); (Vol 24) 
1937 Sind 156 (157) : 31 Sind L B 8. (Beference to 
arbitration pending criminal proceedings — Prosecution 
withdrawn by District Magistrate on application of par- 
ties before award — Reference and award held not 
illegal.); (Vol 20) 1933 All 372 (372). (Award not saying, 
“I dismiss the suit” is not defective in form — It is the 
function of the Court to pronounce judgment — It is not 
for the arbitrator to dismiss or decree the suit.) 

7. Jurisdiction — [1] Application to set aside 
award lies only in that Court in which award is sought 
to be filed. (Vol 15) 1928 Bind 169 (170) : 23 Sind 
L B 427. 

[2] Award can be set aside by the Court* The juris- 
diction of the Court to set award aside under S. 30, 
cannot be ousted by agreement of parties. (1909) 13 
Cal W N 63 (71), 
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[3] Agreement that neither party shall take objection 
to award or file appeal is not binding. (Voi 4) 1917 Sind 
38 (39) : 11 Sind L R 43. 

8. Limitation. — The period of limitation for 
filing an application to set aside an award is thirty days 
under Art. 158, Limitation Act, from the date of service 
of notice on the party to the effect that award has been 
filed in the Court. (Vol 29) 1942 Cal 566 (567) : I L B 
(1942) 2 Cal 160. 

9. Misconduct, what is. — [1] The word “mis- 
conduct” when applied to the proceedings of arbitrators 
does not necessarily imply moral turpitude; it is used in 
the sense of breach or neglect of such duties and res- 
ponsibilities as devolve on the arbitrators acting judicial- 
ly and as the Courts of justice expect from them before 
allowing finality to their awards, (1887) 9 All 253 (266) ; 
(1889) 12 Mad 113 (113). (One of the arbitrators not at- 
tending the meeting when witnesses were examined by 
the other arbitrators — Award held invalid by reason of 
misconduct.) ; (Yol 13) 1926 Oudh 307 (309) : 1 Luck 
139. (Arbitrator taking down pencil notes of depositions 
of witnesses and subsequently fairing them and omit- 
ting to file pencil notes and to obtain signatures on the 
transcriptions, is judicial misconduct.) ; (Vol 22) 1935 
Bom 127 (130) ; 59 Bom 268. (If opportunity is afforded 
to one side to get advantage with arbitrator over another, 
and if there is possibility of such advantage influencing 
mind of arbitrator, proceedings are vitiated — Arbitrator 
sending for one of parties merely to sort papers, held 
did not amount to misconduct.) ; (Vol 24) 1937 Pat 343 
(344) ; (Vol 24) 1937 Bom 410 (411). (Misconduct really 
lies in the conduct of the arbitration proceedings, and 
the onus of proof lies on the party who alleges it.) ; 
(Vol 11) 1924 Sind 132 (133) ; (Vol 11) 1924 Sind 75 
(83, 84) : 17 Sind L R 133 (E B). (Breach of duty 
though honestly caused is legal misconduct as dis- 
tinguished from moral misconduct.) 

[2] Misconduct comprehends action on the part of 
the arbitrator which, upon the face ol it, is opposed to all 
rational and reasonable principles that should govern 
the procedure of any person who is called upon to 
decide questions in difference referred to him by the 
parties ; (1889) 1889 All W N 124 (125). (Omission to 
take evidence and to give party an opportunity of pro- 
ving his case amounts to misconduct.) 

[3] Where it is proved that an arbitrator has been 
^ilty of misconduct, it is not necessary to prove pre- 
judice in order that the award may be set aside. 
(Vol 18) 1931 Mad 619 (621). (Such irregularity may be 
cured by waiver.) 

[4] A party will not be precluded from impeaching 
an award on the ground of misconduct of the arbi- 
trator even if the appointment of the particular person 
as arbitrator has been suggested by such party. (Vol 
24) 1937 Bom 410 (411). 

[5] Misconduct contemplated is one arising before 
the making of the award and not subsequent. (Vol 13) 
1926 Sind 242 (243), 

[6] An award under the English Arbitration Act of 
1889 duly made in accordance with the English law, 
cannot be set aside by an Indian Court on any ground 
of misconduct or irregularity on the part of the arbit- 
rator. (Vol 13) 1926 Cal 938 (941) : 53 Cal 65. 

Also see Section 11, sub-section (2), 

10. Misconduct, acts amounting to — Award 
outside reference. — [1] Arbitrators asked to lay down 
scheme of management— Some of arbitrators appointed 
themselves as managers — Held that award was not 
within terms of reference and was bad, (Vol 9) 1922 
Oudh 276 (277) ; 26 Oudh Cas 1. 


Delay making awai d. — [2] Where an award is 
made after a delay of five years, it will amount to mis- 
conduct unless the delay is properly explained, (Vol 15) 
1928 Bom 49 (50) : 52 Bom 116 ; (1875) 1875 Pun Re 
No. 41, Page 119. (Belay owing merely to inattention 
and failure to attend on 2 or 5 successive occasions — 
No misconduct.) 

[See (1912) 13 Ind Cas 48 (49) (All). (Belay waived by 
parties objecting.) 

[3] It is the duty of the arbitrator to see that the 
proceedings are conducted with reasonable diligence and. 
not doing so is a failure in his ordinary duties as an 
arbitrator. 

[4] Where delay in making an award is caused by 
the voluntary absence of one of the parties, that party 
cannot impugn the validity of the award on the ground 
of delay. (Vol 5) 1918 Pat 83 (86) : 4 Pat L Jour 394. 

Delegation of function. — [5] An arbitrator has no 
authority to delegate his functions to a stranger, 
(Vol 3) 1916 Cal 806 (806); (Vol 22) 1935 Lah 113 (114), 
(Arbitrator undertaking to be bound by decision of 
certain persons acts illegally.) 

[6] But he can take help in the performance of acts 
of a merely ministerial character. (1902) 29 Cal 854 (867, 
868) : 29 Ind App 168 : 1902 Pun Re No. 87 (P C) ; 
(Vol 22) 1935 Oudh 349 (353) : 11 Luck 306. (Writing 
of a part of award to the dictation of the arbitrator is a 
ministerial act.) 

[7] Where an arbitrator merely takes advice upon 
the general rules of law bearing upon the case and does 
not leave to an outsider the burden of deciding any 
issue in the case instead of exercising his own judgment 
thereon, the award is not vitiated by misconduct. 
(Vol 18) 1931 P 0 289 (293) : 58 Ind App 381 (P C); 
(1902) 29 Cal 854 (867); 29 Ind App 168: 1902 Pun Ee 
No. 87 (P 0). 

'[See (Vol 15) 1928 Mad 107 (115), (Arbitrator taking 
independent legal opinion on questions to be decided is 
guilty of misconduct.)] 

[8] It would be prudent and discreet for arbitrators 
when they desire to put themselves on the best footing 
of information as to matters of law, to ask all the 
parties to be present when they communicate with any 
gentleman whom they may see upon that subject. (1902) 
29 Cal 854 (867); 29 Ind App 168; 1902 Pun Re No. 87 
(PC). 

Exorbita^it costs, — [9] Arbitrator authorized to deal 
with costs as they would be dealt with by Court — Bis- 
missal of suit by arbitrators but plaintiff awarded 
Rs. 2000 as costs — Ordinary costs being about Rs. lOO 
even though not claimed in suit or even before arbitra- 
tor — Award must be set aside. (Vol *20) 1933 Sind 295 
(296) : 27 Sind L R 327, 

Illegcd gratification, — [10] Where one of the arbi- 
trators is guilty of misconduct in having accepted an 
illegal gratification from one of the parties, the award 
ought to be set aside in its entirety, inasmuch as it is 
difficult to say how far the other arbitrators were in- 
fluenced by the biased and interested opinion of one of 
them. (1913) 18 Ind Cas 92 (94, 95) (Oudh) ; (Vol 22) 
1935 Cal 359 (365). (Arbitrator taking money for 
charges or as fee from one of the parties may be suffi- 
cient to set aside award; but, where one party has paid, 
it by mutual arrangement between parties, award is not 
vitiated.) 

[See (1912) 5 Sind L R 240 (243), (Fraud and dis- 
honesty on part of an arbitrator amount to misconduct 
and afford good cause for a competent Court to set aside 
the award.)] 

Mistaken decision. — [11] Arbitrators themselves 
doubting the correctness of their decision — Award is not 
valid. (1878) 3 Cal 375 (379). 
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[12] Award not deciding the real question at issue 
held -vitiated by misconduct, (Vol 17) 1930 Sind 103 
(104). 

[13] Mere mistakes in award is no ground for avoid- 
ing award but it is possible that the mistakes are so 
gross and palpable as to afford strong evidence of mis- 
conduct. (Yol 23) 1936 Nag 197 (199) ; I L R (1936) 
Nag 44. 

No yro'per kecring , — [14] If irregularities in procedure 
can be proved which would amount to no proper hear- 
ing of the matters in dispute there would be misconduct 
sufficient to vitiate the award. (Vol 1) 1914 P 0 105 
(107) : 36 All 336 : 17 Oudh Cas 120 (P G). 

Non-disclosure of vital facts. — [15] Where an arbi- 
trator is indebted to one of the parties at the time of the 
reference or becomes indebted after the reference or has 
a personal interest in the subject-matter of the dispute 
or where he has come to know of the facts of the case 
in the capacity of an adviser of one of the parties and 
where such fact is not disclosed to the other party, the 
award is vitiated by misconduct. (1902) 29 Gal 278 (282); 
(Vol 22) 1935 Oudh 349 (353) ; 11 Luck 306 ; (Vol 26) 
1939 Pat 170 (171); (Vol 2) 1915 Cal 832 (833); (Vol 22) 
1935 Mad 349 (349) ; (1921) 63 Ind Cas 1007 (1008) 
(Lab) ; (1897-1901) 2 tJpp Bur Rul 13. 

[16] If the parties with full knowledge of the facts 
'Select an arbitrator who has to perform other duties 
which will not permit of his being an impartial person 
in the ordinary sense of the word, the Court will not re- 
lease them from the bargain upon which they have agreed 
(Vol 22) 1935 Mad 349 (350). (But in this case, where 
one of the parties was an illiterate woman, it was held 
that the mere fact that she was aware that the arbitra- 
'tor had an interest in the dispute was not sufiSoient but 
'that it must be shown that she thoroughly comprehen- 
.ded the transaction and was made aware of the impli- 
cations and consequences of her act and as this onus 
was not discharged, her application for revocation of 
the reference was accepted.) 

[17] A pleader is not incompetent to he an arbitrator 
simply because he was engaged by one of the parties as 
his pleader on some former occasions. (Vol 5) 1918 Cal 
.399 (399). 

Notice to party, — [18] Where the parties are not 
given notice of any meeting at which they should appear 
•.and represent their case or are not given a fair and 
treasonable opportunity to prove their case, that would 
amount to misconduct on the part of the arbitrators. 
.(Vol 11) 1924 Bom 149 (149) ; (Vol 19) 1932 Bom 68 
(69) ; (1889) 1889 All W N 124 (125). (Award without 
•taking evidence and without giving opportunity to a 
party to prove his case — Held this amounted to 
.misconduct.) • 

[19] The omission to give notice of a meeting to a 
party who had, prior to such meeting, notified to the 
arbitrator his withdrawal from the submission, does not 
invalidate the award. (1905) 29 Mad 44 (45) ; (Vol 1) 
1914 TJpp Bur 53 (64): 2 TJpp Bur Rul 26; (Vol 3) 1916 
All 278 (283). 

[See also (Vol 4) 1917 Lah 65 (68) : 1917 Pun Re 
No. 12. (Defective notice — Party not objecting to it — 
-He cannot object to award.)] 

- [20] The arbitrators can make an ex parte award if 
the parties do not attend the hearing after receipt of 
-sufficient notice. (Vol 1) 1914 Sind 62 (62) : 8 Sind L B 
136. 

[See (Vol 22) 1935 Sind 228 (232). (Where from the 
conduct of the objectors to an award it is abundantly 
-^lear that they had no intention of appearing before 
^arbitrato^s, the arbitrators are justified in proceeding 
. ex parte,)] 


[21] If a reasonable excuse for not attending the 
appointment can be shown, an ex parte award can be 
set aside. (Vol 1) 1914 Sind 148 (148) : 8 Sind L R 110. 

[22] Personal knowledge, — An arbitrator has no 
right to decide a matter referred to him on his personal 
knowledge and an award based on such knowledge can- 
not be maintained, (Vol 6) 1919 Ail 98 (99): 42 All 185“ 
{Vol 22) 1935 Mad 152 (166, 156). (But Court wiU not 
interfere unless award has been substantially affected 
by such knowledge) (Vol 13) 1926 Mad 752 (754) - 
(Vol 7) 1920 Nag 129 (130) ; (Vol 22) 1935 Pesh 69 (7ll 
72). 

[23] Where the submission to arbitration gives him 
power to decide a ease upon his own personal knowledge 
or where a particular arbitrator has been selected only 
because of his personal knowledge of the matters in dis- 
pute, it is not misconduct on the part of the arbitrator 
to import into the consideration of the case his own 
personal knowledge. (Vol 12) 1925 Mad 1086 (1086) ; 
(Vol 6) 1919 All 98 (99) :* 42 All 185 ; (Vol 12) 1925 
Oudh 741 (742) ; (Vol 15) 1928 Mad 48 (50, 52), 
(Guardian of a minor can consent to arbitrator’s deci- 
sion on personal knowledge) ; (Vol 13) 1926 Bom 
627 (529) ; (Vol 22) 1935 Mad 152 (155). (It is desirable 
in such oases that arbitrator should tell the parties 
what his personal knowledge is and give them oppor- 
tunity to rebut it.); (Vol 16) 1929 Mad 144 (145). (Arbi- 
trator selected on account of personal knowledge — Used 
it only in understanding and appreciating evidence — 
Held award not bad.); (Vol 3) 1916 Bom 4 (7) : 41 Bom 
518. 

[See (Vol 18) 1931 Cal 53 (57) : 58 Cal 269.] 

Perverse decision, — [24] Where the decision of an 
arbitrator is perverse, it amounts to misconduct. (1912) 
5 Bur L Tim 55. (It was provided in reference to 
arbitration that the dispute should be decided according 
to Mahomedan law — Arbitrators deciding contrary to 
the well-known rules of law — Decision held perverse) ; 
(1869) 12 Suth W R 93 (93). (Decision contrary to all 
the evidence which they believed.) 

Presence of arbitrators . — [26] Where more than one 
arbitrator is appointed, the presence of all of them at 
all meetings and, above all, at the last meeting when 
the final act of arbitration is done, is essential to the 
validity of the award. Absence of some of the arbitra- 
tors at some of the meetings is misconduct within the 
meaning of this section. (1885) 7 All 523 (528); (Vol 19) 
1932 Mad 157 (157) ; (Vol 21) 1934 Rang 24 (26) : 12 
Bang 128. (Award signed by four — Meeting of only 
three — Fifth not given notice of proposed meeting — 
Award is not valid — Refusal to sign by fifth at place 
where arbitrators had assembled for some other purpose 
does not affect question) ; (Vol 6) 1919 Mad 877 (877) ; 
(Vol 6) 1918 Cal 865 (866) ; (1911) 14 Cal L Jour 143 
(146); (1882) 1882 Pun Be No. 55, page 158 (159);(Vol 9> 
1922 Oudh 276 (277) : 26 Oudh Cas 1 ; (Vol 2) 1915 
Oudh 110 (111) ; (Vol 6) 1919 Pat 74 (77). 

[See (Vol 22) 1935 All 90 (91). (Arbitrators arriving 
at decision but waiting for signing award — One of them 
changing his mind and not signing it — No misconduct 
is constituted.) 

(Vol 23) 1936 Nag 291 (292) : I L R (1937) Nag 35. 
(Agreement that award should be by three arbitrators — 
Only two arbitrators making enquiries and giving award 
— ^Award is bad for misconduct.)] 

[But see (Vol 24) 1937 Pat 343 (344). (Absence of 
arbitrator from proceedings due to some justifiable cause 
such as illness, is not misconduct — 12 Mad 113, dis- 
sented from.)] 

[26] The facts that the agreement of reference pro- 
vided for a valid award by the majority of the arbitra- 
tors and that a majority of them were present at all the 
meetings will not make the award valid. (Vol 5) 1918 
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€al 865 (866) ; (Vol 19) 1932 Mad 157 (157) ; (Yol 11) 

1924 Bang 153 (154). (Though the remaining arbitra- 
tors may he of the same opinion, the award is invalid); 
<Vol 5) 1918 AU 274 (275). 

[27] Where a reference was made to three persons 
and the award purported to be made by four persons, it 
was set aside on the ground that the association of the 
fourth person might have influenced the decision of the 
others. (1875) 7 N W P H C E 367 (371). 

[28] The absence of an arbitrator at some of the 
meetings does not amount to misconduct if the act done 
at such meetings is merely ministerial in its character and 
is not of a judicial nature. (Vol 11) 1924 Mad 274 (277). 
(Eeceived written statement and documents — Held 
award not bad.); (Vol 18) 1931 Oal 53 (54) : 58 Cal 269; 
(1912) 15 Cal L Jour 360 (366) ; (Vol 7) 1920 Mad 288 
(289). 

[29] Submission clause empowering arbitrators (two 
in number) to call in third as umpire in case of difler- 
ence — Umpire’s award to be considered final — Held that 
arbitrators’ absence at sitting held by umpire or want 
•of their signatures on award did not vitiate award by 
umpire. (Vol 13) 1926 Sind 242 (244). 

Private enquiries. — [30] An arbitrator who makes 
private enquiries and bases his award on information 
so obtained, which the parties had no opportunity to 
check, is guilty of legal misconduct. (1907) 4 All L Jour 
159 (159) ; (Vol 21) 1934 Pat 550 (550, 551) ; (Vol 9) 
1922 All 64 (65) ; (1911) 13 Cal L Jour 399 (402) ; 
(Vol 18) 1931 Lab 111 (112); (Vol 18) 1931 Lah 65 (65); 
(Vol 2) 1915 Cal 713 (714). (An arbitrator acts illegally 
in not disclosing to the parties the documents on which 
he acts.) ; (Vol 8) 1921 Mad 271 (272). (Such knowledge 
communicated to co-arbitrators in the presence of 
parties— Award is valid.) ; (Vol 9) 1922 Lah 480 (480). 
(Inquiry made in the presence of parties is not objec- 
tionable.) ; (Vol 12) 1925 Rang 383 (384) ; 3 Bang 387. 
(Arbitrators not acting upon such knowledge — Award is 
not vitiated.) ; (Vol 22) 1935 Pesh 69 (71, 72). (Though 
private enquiries made by arbitrator, award based 
merely on documentary evidence is not vitiated.); 
(Vol 22) 1935 Pat 16 (17). (Arbitrator should take evi- 
dence in presence of parties) ; (Vol 23) 1936 Bag 291 
(292) : I L B (1937) Nag 35. 

[31] Where the parties agree to be bound by the 
-decision of an arbitrator in whatsoever manner he 
might see fit to arrive thereat, the award will not be bad 
if based on private enquiries made by the arbitrator, 
(Vol 9) 1922 All 69 (69); (Vol 13) 1926 Oudh 383 (384): 
29 Oudh Cas 258 ; (Vol 10) 1923 Mad 301 (302, 304) : 
47 Mad 80. (But guardian of minor cannot so agree, 
though an adult can do so.); (Vol 30) 1943 AU 284 (285): 
I L R (1943) All 666. (Do.) ; (Vol 22) 1935 Pesh 69 (71, 
72) ; (Vol 21) 1934 Pat 550 (551). 

Beception of evidence. — [32] An arbitrator ought 
not to hear or receive evidence, oral or documentary, 
from one side in the absence of the other. (1894) 18 
Bom 299 (312) ; (Vol 22) 1935 Mad 184 (186) ; (Vol 13) 
1926 Mad 1158 (1158). (Questioning parties on difierent 
dates is not misconduct so long as opportunity of 
meeting representation of other side is given.) ; (Vol 8) 
1921 Cal 657 (659) ; (1921) 64 Ind Cas 706 (708) (All) ; 
(Vol 3) 1916 All 278 (282) ; (1911) 13 Cal L Jour 399 
(402); (Vol 14) 1927 Lah 425 (426): 8 Lah 329; (Vol 12) 

1925 Lah 570 (571) ; (Vol 12} 1925 Sind 287 (288) ; 
(Vol 11) 1924 Sind 91 (95) : 17 Sind L B 93. (Docu- 
ments and correspondence read in the absence of one 
party — No misconduct.) ; (Vol 18) 1931 Mad 619 (621). 

18 ee (Vol 27) 1940 Mad 905 (906). (Where the incar- 
^ration of a party is an obstacle known to aU the 
parties concerned to the examination of one party in 
the presence of the other parties.)] 


[33] It has been held that there is no misconduct 
where an opportunity was given to the other side of 
meeting and answering such evidence. (Vol 13) 1926 
Mad 1158 (1158). 

[34] Where the arbitrator takes evidence in the 
absence of the parties with their consent, the award 
made thereafter is not bad for misconduct. (Vol 13) 
1926 Cal 116 (118) ; (1910) 1910 Pun W R No. 73 
P. 175 (176) ; (Vol 25) 1938 Cal 166 (167): I L B (1987) 
2 Cal 465. 

[35] Where any party deliberately absents himself 
from the hearing, the award made is not bad for mis- 
conduct. An award will be set aside when important 
evidence is improperly admitted by the arbitrator. 
(Vol 5) 1918 Cal 644 (645) ; (Vol 3) 1916 All 278 (283) ; 
(Vol 22) 1935 Mad 184 (188). 

[36] It is misconduct on the part of an arbitrator 
when he examines no witnesses where the nature of the 
dispute is such that it cannot be determiued without 
evidence. (Vol 18) 1931 Lah 65 (65) ; (1897-1901) 2 
Upp Bur Rul 4. 

Refusal to examine witness. — [37] The refusal of an 
arbitrator to examine witnesses produced by either party 
is misconduct. (1883) 12 Oal L Bep 564 (565, 566} ; 
(1889) 1889 Pun Be No. 58, page 187 (188) ; (1937) 39 
Pun L B 582 (583) ; (Vol 23) 1936 Rang 191 (192). 
(Arbitrator must hear parties, and, if requested, their 
witnesses, unless absolved therefrom by terms of sub- 
mission — Failure to do so amounts to misconduct within 
the meaning of this section.) 

ISee also (Vol 20) 1933 Sind 300 (301). (Parties given 
opportunity to produce evidence — Evidence not pro- 
duced — Arbitrators are not guilty of misconduct in 
deciding on the evidence already on record.) (Vol 24) 
1937 Bom 410 (414). (If a material piece of evidence is 
tendered and rejected, it may amount to misconduct. 
Williams v. Walks and Cox., (1914) 2KB 478, fol- 
lowed.) ; (Vol 22) 1935 Sind 235 (239). (Direction in 
agreement of reference giving discretion to arbitrator to 
take evidence or not is not bad.)] 

[38] In order to impeach an award on the ground of 
refusal of the arbitrator to examine witnesses, it must 
be shown that a witness was distinctly tendered to the 
arbitrator. (Vol 4) 1917 Low Bur 68 (71); (1912) 15 Oal 
L Jour 360 (366). 

[39] It is not misconduct to refuse to admit evidence 
wbdch was unnecessary and which would not have, in 
any way, helped or affected the decision. (1909) 3 Sind 
L R 164 (166, 167) ; (Vol 5) 1918 Cal 399 (400). (Arbi- 
trator can decline to summon witnesses in the exercise 
of his discretion.) 

11. Misconduct, acquiescence in acts amount-* 
ing to. — [1] The oases mentioned in this Note are 
to be understood subject to the principle that the parties 
may agree that a reference may be conducted in a parti- 
cular way. (’94) 18 Bom 299 (312). (Such^agreement may 
be express or implied from the conduct of the parties 
during the arbitration.) 

[2] An objection to the irregular or improper conduct 
of an arbitrator may be waived by the parties either 
expressly or by conduct, provided the party waiving it 
has full knowledge of the defect. (Vol 17) 1930 Sind 
79 (81, 82) : 24 Sind L B 351. (This principle of waiver 
applies to every kind of irregularity not affecting juris* 
diction of arbitrator.) ; (Vol 22) 1935 Oudh 349 (352) : 
11 Luck 306. (But waiver must be an intentional act 
with knowledge of one’s legal rights.) ; (Vol 6) 1919 
Mad 22 (23). (Do.) ; (Vol 17) 1930 Oal. 255 (257). 
(Award by 4 out of 5 arbitrators — Parties affirming 
award and asking 8 arbitrators to complete it — 
Estoppel.) ; (Vol 11) 1924 Cal 665 (666), (Three arbitra- 
tors appointed — One refused to act — Change in the 
personnel of the arbitrators made with consent of 

IM. 8, 
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defendants.) ; (Vol 7) 1920 All 249 (252) : 42 All 661. 
(Acquiescence in objection to jurisdiction.) ; (Vol 5) 1918 
Sind 13 (19, 20) : 13 Sind Li R 76. (Waiver — Arbitra- 
tor getting information in the absence of one party.) ; 
(1911) 1911 Pun W R No. 13 p. 36. (Party closing bis 
case and leaving it to arbitrator to call further evidence 
cannot complain of insufficient inquiry.) ; (Vol 16) 1928 
Pat 7 (10, 11) : 6 Pat 656, (Arbitrators selected to con- 
strue a will can deviate from its terms if agreed to by 
legatees and executors.) ; (Vol 16) 1929 Rang 166 (167): 
7 Rang 136. (Signature of party may not estop him 
from disputing correctness.) ; (Vol 18) 1931 Mad 619 
(621, 622). (Do.) 

[See (Vol 19) 1932 Bom 68 (69^. (But taking part in 
proceedings after making protest' does not amount to 
waiver of right to object.)] 

[3] The principle is that Courts will not permit a 
party to lie by or act in an indecisive manner so as to 
obtain the benefit of the award if it is in his favour 
and endeavour to set it aside if it is not. (Vol 19) 1932 
Mad 157 (157). (Party, though present, allowing pro- 
ceedings to go on in absence of one of the arbitrators, 
cannot subsequently object to award.); (1877) 26 Suth 
W B 10 (16) (P C). 

[4] Where one of several arbitrators is absent at 
some of their meetings and a party participates in sub- 
sequent proceedings without^objecting to the irregularity 
or where the arbitrators examine the plaintiff’s wit- 
nesses in the absence of the parties and the defendant 
who is aware of this makes no protest' at that time or 
later on, the party will be deemed to have waived his 
right to object to the award. (Vol 9) 1922 Cal 181 (181); 
(Vol 20) 1983 Mad 862 (865) ; (Vol 18) 1931 Mad 619 
(622) ; (Vol 16) 1929 Sind 200 (203). 

[5] A stipulation in an agreement of reference pre- 
cluding the parties -from impeaching the validity of 
the award is within the mischief of Section 28 of the 
Contract Act and will not therefore prevent the Court 
from setting aside the award on any of the grounds 
mentioned in this section. (1883) 6 Mad 368 (369, 370); 
(Vol 3) 1916 Lab 89 (91) : 1916 Pun Re No. 117. 

[See (Vol 9)1922 Mad 179 (180) : 45 Mad 466. (Can 
have award set aside on the ground of illegality on the 
face of it.)] 

[But see (Vol 3) 1916 Lab 80 (83). (Dissented from 
in (Vol 3) 1916 Lab 89 : 1916 Pun Re No. 117.)] 

[6] The reason is that the grounds mentioned in 
this section suggest the requisites of a valid agreement 
as well as of a valid award. (1883) 6 Mad 368 (370). 

12. Misconduct, acts not amounting to mis- 
conduct. — [1] Courts must not insist upon a too 
minute observance of the regularity of forms among 
persons who naturally by their education or by their 
opportunities cannot be supposed to be very familiar 
with legal procedure, and may accordingly make slips in 
what is mere matter of form without any interference 
with the substance of their decisions. (1905) 1906 App 
Cas 78 (80), Andrem v. Mitchell. (Cited in (Vol 12) 1926 
Rang 383 : 3 Rang 387.) 

[2] Courts will not set aside an award for misconduct 
of the arbitrators unless there has been something radi- 
cally wrong and vicious in the pmeeedings before the 
arbitrators. (Vol 12) 1925 Bang 383 (383, 384) ; 3 Bang 
387; (Vol 22) 1935 Rang 308 (310). 

Instances oj acts that do not amount to miscon- 
ditct.-^[31 It is not a valid objection to an award that 
the arbitrators have not acted in strict conformity with 
the rules of evidence. (1888) 11 Mad 85 (87). 

[4] The honest though mistaken admission by an 
-arbitrator of a document in violation of a rule of evi- 
dence introduced pro hag vice (foi; the occasion) will not 
he a ground for setting a^de an award. (Vol 1) 1914 


Bom 274 (277) : 38 Bom 60. (Reversing 14 Bom L E 
1007 (1019^ 

[5] Where a party does not object to the communica- 
tions between parties in the course of negotiations between, 
them, being received in evidence on the ground that they 
are inadmissible, it cannot later on be made a ground 
for setting aside the award. (1879) 4 Cal 231 (236), 

[See (Vol 15) 1928 Bom 56 (65). (Such a letter perused 
by arbitrator and rejected — Held no misconduct.)] 

[6] If a party offers to abide by the oath of the oppo- 
site party, the arbitrator can make his award accord- 
ingly. (1882) 4 All 283 (288) ; (1878) 1 All 535 (539). 
(Per Pearson, J., Spankie, J., contra.) 

[7] The absence of the notes by the arbitrator of the 
proceedings before him is not a ground for setting aside 
the award and especially so if the party objecting did 
not make any protest until after the award was made. 
(Vol 1) 1914 P C 105 (107) : 36 All 336 : 17 Oudh Cas 
120 (PC). (Affirming 14 Oudh Cas 308 (316). 

[See (Vol 23) 1936 Lab 492 (493). (Arbitrator should 
make enquiry hut he is not bound to keep a record of 
such enquiry.)] 

[See however (Vol 13) 1926 Oudh 307 (308); 1 Luck 
139, (Pencil notes transcribed and filed — Suspicious cir- 
cumstances — Held to be misconduct.)] 

[8] Until an award is finally published, the arbitrator 
has a right to reconsider the award he has already made. 
Once it is published his authority is exhausted; he is 
functus officio and has no power thereafter to correct 
or modify the award, (1879) 4 Cal 231 (285); (Vol 22) 
1935 Lab 491 (492) ; (1910) 1910 Pun W R No. 73, 
p. 175 (176, 177). (A fresh award is valid and legal even 
if it is different in its terms from the original one.) 
(Vol 6) 1919 Pat 74 (78); (1911) 14 Cal L Jour 188 (198); 
(Vol 5) 1918 Lab 239 (240); 1917 Pun Re No. 99; (1883) 
9 Cal 675 (579). 

[9] When a cause or matter in difference is referred 
to an arbitrator, whether a lawyer or a layman, he is 
constituted the sole and final judge of all questions both 
of law and of fact. (Vol 10) 1923 P C 66 (68) ; 47 Bom 
578 ; 60 Ind App 324 (P 0); (Vol 22) 1935 Lab 52 (53). 
(But an award may he set aside if in the award there is 
found some legal proposition, which is the basis of the 
award, and which is patently erroneous — See Notes 
on S. 16.) 

[10] Courts will not sit as Courts of appeal to con- 
sider the correctness of an award on the merits in res- 
pect of matters of fact or even of law. (1902) 29 Cal 167 
(183) ; 29 Ind App 51 : 1902 Pun Re No. 25 (PC) ; 
(Vol 31) 1944 P C 83 (85) : I L R (1945) Ear P C 1 
(PC). (Submission to non-lawyer — Award just as ex- 
pected from layman — Award cannot be impugned.); 
(Vol 11) 1924 All 800 (800). (An arbitration in substance 
ousts the jurisdiction of the Court except for the pur- 
poses of controlling the arbitrators and preventing mis- 
conduct and for regulating the procedure after the award.); 
(1910) 35 Bom 153 (156, 157). (An award cannot be dis^ 
turbed on the ground of inequality of benefit which 
either party may eventually have received from it.); 
(Vol 8) 1921 Cal 657 (661). (Award not to be set aside 
merely because the Court differs from the decision of Ihe- 
arbitrator.); (Vol 8) 1921 Lab 34 (38) : 2 Lab 114. (Con- 
ditions of appointment not compelling arbitrators to ex.- 
pressly apply personal law — Award cannot be set aside' 
on the ground that personal law was not applied.); 
(1923) 75 Ind Gas 198 (199) (Pesh). (The fact that the 
award seemed to be unreasonable one is no ground for 
setting it aside.); (Vol 18) 1931 Mad 619 (624). (Though 
Limitation Act is applicable to arbitration, error on a 
question of limitation will not make award invalid.); 
(Vol 12) 1925 Oudh 269 (270) ; 28 Oudh Cas 74. (An 
award cannot he set aside merely because the reference 
to arbitration is not made in writing.); (Vol 11) 1924 
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Section 30 (contdj 

Pat 488 (491) : 3 Pat 443. (Arbitrators are judges of law 
as well as of facts and error of law does not vitiate the 
award.); (Vol 11) 1924 Sind 151 (152) ; 18 Sind L B 78. 
(Courts are not to investigate beyond award and docu- 
ments incorporated therein.); (1901) 14 C P L B 94 
(96). (An award of proprietary rights cannot be ques- 
tioned on the ground that the devolution of property is 
opposed to Hindu law.); (Vol 15) 1928 Oudh 1 (7) : 3 
Luck 1 (FB). (Award setting aside deed of gift on con- 
dition of donor’s paying to donee compensation to the 
extent of benefits received by donor is valid ); (Vol 23) 
1936 Nag 197 (199) : ILB (1936) Nag 44; (Vol 26) 1939 
Cal 500 (503). (Where arbitrators have allotted, through 
error of judgment an asset of uncertain and fluctuating 
value upon the basis of a gross overvaluation, to one 
branch of the family instead of to all the branches 
according to their respective shares, this does not 
amount to misconduct '^thin the meaning of the law of 
arbitration.); (Vol 26) 1939 Cal 557 (557). (The mere 
fact that the tribunal has erred in law is no ground for 
interference.) 

[11] An error in calculation in the award, unless so 
palpable and gross as to be strong evidence of miscon- 
duct, is no ground for interference by the Court. (Vol 18) 
1931 Mad 619 (623). 

[See also (Vol 23) 1936 Nag 197 (199) ; ILB (1936) 
Nag 44. (Mistakes in award in themselves are no ground 
for avoiding award — But It is possible that the mistakes 
may be so gross and palpable as to afford strong evidence 
of misconduct.)] 

[12] The committing of a mistake in law and letting 
it be visible on the face of the award is a form of judi- 
cial misconduct. (Vol 14) 1927 P 0 164 (165) : 54 Ind 
App 427 : 21 Sind L R 101 : 55 Cal 126 (PC); (Vol 11) 
1924 Sind 75 (83, 84, 87) : 17 Sind L B 133 (PB). 

[13] An award need not be a reasoned judicial deci- 
sion and the arbitrators need not even give their reasons 
for their conclusion. (1912) 23 Mad L Jour 290 (297). 

[14] An award made by the arbitrators which merely 
embodies a comproihise arrived at before them by the 
parties is not invalid. (Vol 12) 1925 Mad 56 (57). (Bely- 
ing on 1885 AU W N 259 and 1892 AH W N 79.); (1900) 
22 All 224 (228) ; (Vol 7) 1920- Lah 220 (222); (Vol 7) 
1920 Mad 195 (196). (But the consent of the parties 
should have been regarded by the arbitrators as evidence 
that the settlement proposed is fair to all.); (Vol 15) 1928 
Lah 915 (916). (Dispute between partners referred — 

Two partners compromising and others consenting 

Arbitrators can go into the question of compromise and 
pass award in its terms.); (Vol 20) 1933 Mad 862 (865). 
(Partition suit referred to arbitration — Compromise 
without Court’s sanction consented to by guardians on 

behalf of minors and accepted by arbitrators Such 

guardians cannot subsequently plead that consent will 
not af ect minors’ rights.) 

[See also (1877) 1877 Pun Re No. 79, p. 209 (210). 
(Settlement of dispute by parties themselves — Petition by 
arbitrators embodying terms of settlement, no award.)] 

[15] Where the arbitrators accept a fee as remunera- 
tion for their services at the suggestion and with the 
consent of all the parties, such acceptance of a fee does 
not involve any misconduct on their part. (1905) 29 
Mad 44 (45); (Vol 22) 1935 Cal 359 (365). (Arbitrators 
taking money for charges or as fee from one of parties 
may be sufficient to set aside award — But where one 
of parties has paid it by mutual arrangement between 
parties, award is not vitiated.) (1934) 38 Cal W N 784 
(793). 

£16] See also the foEowing cases; (Vol 12) 1925 Oudh 


227 (228). (Arbitrators evenly divided in their opinion 
— ^Beference to umpire— Umpire deciding by casting lots 
— No misconduct.); (Vol 22) 1935 Bom 127 (130) : 59 
Bom 268. (Arbitrator sending for one of parties merely 
to sort papers does not amount to misconduct,); (Vol 22) 
1935 Oudh 349 (353) ; 11 Luck 306. (Contents of award 
leaking out before it is pronounced — In the absence of 
evidence showing that arbitrator took the party into his 
confidence; no misconduct.); (Vol 11) 1924 Cal 1051 
(1054). (Arbitration clause providing for survey as one 
mode of ascertaining quality — Award without survey is 
not bad.); (Vol 23) 1936 Lah 492 (493). (Arbitrator con- 
sidering vouchers said to have been signed by minors — 
Objection not raised before arbitrator — Arbitrator not 
bound to decide legality — Failure to make enquiry is not 
judicial misconduct.); (Vdl 8) 1921 Mad 58 (60): 44 Mad 
406. (Eefusal to adjourn a ease not falling within S. 9 
in order to enable the parties to move the Court to set 
aside the appointments of arbitrators is not miscon- 
duct.); (Vol 17) 1930 Mad 723 (725). (Umpire required 
to assess damages for breach of contract — Umpire pas- 
sing award considering all circumstances — Award cannot 
be set aside.); (1909)4 Ind Cas 359 (361) (Sind). (Arbitra- 
tor proceeding with a reference in spite of a private notice 
of revocation from a party which is not sanctioned by 
the Court cannot be said to be guilty of misconduct.); 
(Vol 11) 1924 Mad 274 (277). (Arbitrators are not guilty 
of misconduct if they take their fees in advance.) 

13. Order superseding arbitration — Award 
made after. — [1] Where the power of the arbitrator 
is revoked by the Court passing an order superseding 
the arbitration, the arbitrators have no longer setsin of 
the reference, and they are functi officio and cease to 
have any more power to make an award than the man 
in the street. (1896) 18 All 422 (427) (FB). 

[2] Where an award was not made in time and con- 
sequently the reference to arbitration was cancelled, it 
was held that the Court had no power to look at the 
award subsequently made and base its judgment on it, 
as if it were the report of a commissioner. (Vol 9) 1922 
Lah 194 (195). 

14. Suit to set aside an award. — See Section 32, 

SECTION 31 — SYNOPSIS, 

1. “Award may be filed.” 

2. Jurisdiction. 

3. Questions relating to agreement. 

4. Questions relating to award. 

5. Repudiation of contract containing arbitration 

clause. — See Notes on S. 34. 

6. .Suit to enforce an award. — See Note on S. 32. 

7. Suit to set aside an award — See S. 32. 

1. “Award may be filed.” — [1] Only award 
made pursuant to a submission under the Arbitration 
Act can be filed, for it is only over such an award that 
the Court has complete control, the provisions of the 
Act in many respects being inapplicable to awards made 
under any other Act. (Vol 13) 1926 Oal 938 (941) ; 53 
Cal 65. 

2. Jurisdiction.— [1] Where according to the con- 
tract, goods were to be sent from Oawnpore to Karachi but 
they were not so sent and thereupon reference to arbitra- 
tion foEowed, it was hdd that award of the arbitra- 
tors could be filed in Karachi, though the contract was 
broken at Oawnpore. (Vol 9) 1922 Sind 32 (33) ; 15 Sind 
LB 74. 

[2] Application By arbitrator to District Judge for 
filing award— District Judge transferring file to another 
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( 2 ) Notwithstanding anything contained in any other law for the time being in force and 
save as otherwise provided in this Act, all questions regarding the validity, effect or existence of 
an award or an arbitration agreement between the parties to the agreement or persons claiming 
under them shall be decided by the Court in which the award under the agreement has been, or 
may be, filed, and by no other Court. 

("5 j All applications regarding the conduct of arbitration proceedings or otherwise arising out 
of such proceedings shall be made to the Court where the award has been, or may be, filed, and to 
no other Court. 

( 4 ) Notwithstanding anything contained elsewhere in this Act or in any other law for the 
time being in force, w^here in any reference any application under this Act has been made in a 
Court competent to entertain it, that Court alone shall have jurisdiction over the arbitration pro- 
ceedings and all subsequent applications arising out of that reference and the arbitration proceed- 
ings shall be made in that Court and in no other Court. 

32. Notwithstanding any law for the time being in force, no suit shall lie on any ground 
Bar to suit contesting whatsoever for a decision upon the existence, effect or validity of an 
arbitration agreement or arbitration agreement or award, nor shall any arbitration agreement or 

award be set aside, amended, modified or in any way affected 
otherwise than as provided in this Act. 


Section 31 (conid.) 

Judge — Award filed by the Court and decree passed — 
In the meanwhile designations of Courts altered and 
Court of Divisional Judge becoming Court of District 
Judge— Fresh application by arbitrator and one of 
parties for filing of award — District Judge granting it 
— Order of District Judge held to be nullity — All the 
proceedings were complete when the award was filed 
by the arbitrator subject to any action which might be 
taken by the Court under Ss. 13 and 14 of the 1889 Act 
(now Ss. 16 and 30). (Vol 23) 1936 Pesh 2 (3). 

3. Questions relating to agreement. — [1] Court 
can restrain the defendants from proceedmg to arbitra- 
tion when action brought impeaches the instrument 
containing the agreement for reference. (Yol 8) 1921 Sind 
114 (117) ; 14 Sind L R 5. 

[2] Injunction to restrain arbitration may be issued 
when agreerdent to refer to arbitration is impeached 
and not otherwise. (1910) 4 Sind L E 187 (191, 192). 

[3] See also Section 33. 

4. Questions relating to award [1] Decision 

of the same question by a Court and by an arbitrator is 
not permitted; if the dispute before the two tribunals is 
identical the decision of the arbitrator is invalid. But 
if the dispute is not the same then the jurisdiction of 
the arbitrator is not ousted. (Vol 16) 1929 Lah 664 (566); 
(Vol 9) 1922 Lah 369 (372) ; 3 Lah 296. 

[2] It is for the Court to find whether there was a 
proper reference to arbitration and whether the matters 
were validly before the arbitrators and the umpire. 
(Vol 15) 1928 Mad 107 (110, 111). 

[3] Court hearing an objection to arbitration should 
insist on having either the evidence properly brought 
before it, or deliberately withdrawn or abandoned by 
parties raising the objection. (1922) 64 Ind Cas 706 
(707) (AH). 

[4] Party who makes an objection must prove that 
he objected at the time to the umpire, to his proceedmg 
.in making a final award without hearing his witnesses. 
, Burden of proof lies on objector to establish unjust 

conduct, of umpire, vhen his award is filed in Court. 
<1922) 64 Ind Cas 706 (707) (All). 

[6] The mere fact that no evidence was led on the 
date fixed for. hearing or that additional evidence of 
misrepresentation was discovered would not eQtitle the 
pUOntiff to have the matter retried. (Vol 17) 1930 Sind 
m (197), 


[6] Acceptance of benefit even under protest may 
preclude party from objecting to the award, but a party 
obeying an award is not so estopped, (vol 17) 1930 Sind 
195 (198). 

5. Repudiation of contract containing arbitra- 
tion clause — See Notes on S. 84* 

6. Suit to enforce an award. — See Note on 
S. 32, 

7. Suit to set aside an award. — See S. 32. 

1. SECTION 32. 

[1] The first part of S. 32 prevents a suit to chal- 
lenge the existence of an arbitration agreement. Its 
second part prevents the setting aside, etc., of an arbitra- 
tion agreement otherwise than as provided by the Act, 
(Vol 32) 1945 Bom. 494 (495). 

[2] Claim to set aside arbitration awards or challenge 
arbitration agreements should be made by applications 
to Court and decided on affidavits, or on other evidence 
if deemed expedient by the Court, and not by means of 
a suit. (Vol 28) 1941 Cal 527 (528) : I L E (1941) 2 
Cal 123. 

[3] No separate suit lies to question the existence, 
validity or effect of the award, which can be done only 
by resort to Ss. 32 and 33. (Vol 32) 1945 Mad 371 (372), 

[4] Enforcement of award must be only through pro- 
ceedings under S. 14. Separate suit to enforce award 
does not lie even in the case of successful party. (Vol 32) 
1946 Mad. 371 (373), 

[But see (Vol 31) 1944 Nag 24 (26) : I L E (1944) 
Nag 340.] 

[5] Where an application to set aside an award is 
refused and a decree is passed in accordance with it, no 
suit will lie thereafter to set aside the award. (Vol 32) 
1945 Oudh 92 (93). (Only remedies open to an aggrieved 
party are either to file objections before the award is 
made a decree or to appeal against the decree on 
grounds stated in S. 16.); (Vol 23) 1936 Lah 865 (870). 
(Case under Arbitration Act, 1899.) ; (Vol 6) 1919 Low 
Bur 12 (12) ; 10 Low Bur Bui 106. 

[6] A minor can sue to set aside a decree against 
him based on an award on the ground that the reference 
to arbitration was made without obtaining the leave of 
the Court as required by 0. 32, B. 7, Civil P. 0. (Vol 4) 
1917 Mad 672 (679^ : 39 Mad 853. 
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ArUtration agreement or S3. Any party to an arbitration ap’eement or any person claiming 
atoard to be contested by ap- under desiring to challenge the existence or validity of an arbitra- 
phcation. agreement or an award or to have the effect of either determined 

shall apply to the Court and the Court shall decide the question on affidavits : 

Provided that where the Court deems it just and expedient, it may set down the application 
for hearing on other evidence also, and it may pass such orders for discovery and particulars as it 
may do in a suit. 

35. Where any party to an arbitration agreement or any person claiming under him com- 
Power to stay legal pro- mences any legal proceedings against any other party to the agreement 
ceedings where there is an oj* any person claiming under him in respect of any matter agreed to 
arbib ation agreement, referred, any party to such legal proceedings may, at any time 

before filing a written statement or taking any other steps in the proceedings, apply to the judicial 
authority before which the proceedings are pending *to stay the proceedings; and if satisfied that 
there is no sufficient reason why the matter should not be referred in accordance with the arbitra- 
tion agreement and that the applicant was, at the time when the proceedings were commenced, 
and still remains, ready and willing to do all things necessary to the proper conduct of the arbi- 
tration, such authority may make an order staying the proceedings. 

[1899~S. 19; Civil P. C., Sch. II Para. 18.] 


1. SECTION 33. 

[1] Proceedings under S. 33 are entirely different 
from the proceedings under Ss. 14, 15, 16 and 17 of the 
Arbitration Act. A Court dismissing the application 
under S. 33 is not bound to pronounce a judgment in 
accordance with the award. (Vol 31) 1944 All 188 
(188) ; ILB (1944) All 375. 

[2] Application under S. 33 is not one for securing 
order that agreement to refer to arbitration be not filed. 
Such application cannot be made under the Act. A 
person who does not want an agreement to be filed can 
oppose the application made by his opposing party to 
have the agreement filed. (Yol 30) 1943 Lah 295 (296). 

[3] Section 33 does not take away the right to set up 
as a defence the non-existence of an agreement when 
the agreement is propounded under S. 34 by the other 
side. The section provides for a case where a party 
wants a declaration of non-existence of an agreement 
for his own use. (Vol 32) 1945 Bom 494 (495, 496). 

[4] Where a case under S. 33 involves many compli- 
cated and contested questions of fact and law the Court 
will normally decide the case on evidence and not 
merely on affidavits. (Yol 33) 1946 Nag 5 (8) : I L B 
(1945) Nag 634. 

[5] An amendment of an application under S. 33, 
for declaration that the award was invalid which does 
not alter the nature^ of the application and does not 
displace it or convert it into an application of an incon- 
sistent nature can be allowed, when it is made at an 
early stage. (Vol 33) 1946 Nag 5 (8) : I L B (1945) Nag 
634. 

[6] An^ application to set aside an award is not, as a 
rule, within the jurisdiction of the Court, until some ap- 
plication or attempt has been made to file the award or 
some other similar step is taken to enforce it. (Yol 10) 
1923 All 31 (32, S3). 

[7] Question whether contract is gaming and wager- 
ing, cannot be tried on affidavits. (Yol 28) 1941 Cal 527 
(528) : ILB (1941) 2 Cal 123. 

[8J For an application under S. 33 to set aside an 
award, court-fee of 12 annas under Art. 1 (b) of Sch. H, 
Court-fees Act, as amended in Madras, is correct. 
(Yol 33) 1946 Mad 104 (105). 

[9] An order passed by a Single Judge under S. 33, 
Arbitration Act, challenging the validity of an arbitra- 
tion agreement, is not appealable to the Privy Council. 
(Yol 30) 1943 Bom 196 (196, 197). 


SECTION 34 — SYNOPSIS. 

1. Appeal, See S. 39 (v). 

2. Applicability and scope. 

3. Application to stay proceedings. 

4. Burden of proof. 

5. Commences legal proceedings. 

6. Court should be satisfied of grounds. 

7. Court which can grant stay, 

8. ^‘Matter agreed to be referred.*^ 

9. “Ready and willing.” 

10. Repudiation of contract containing arbitration 
clause — Effect., 

11. Revision. 

12. Stay not obtained — Award given — Effect. 
12a. Stay order — Removal of. 

13. Stay order — Restrictions in. 

14. Stay order whether finally disposes the suit. 

15. Stay when may not be granted. 

16. “Steps in the proceedings.” 

17. Waiver. 

18. Who may apply. 

1. Appeal. — See S. 39 (v). 

2. Applicability and scope. — [1] A defendant, 
a party to arbitration agreement, cannot seek specific 
performance of the arbitration agreement, nor set it up 
as a bar to a suit brought against him in contravention 
of the agreement. (Vol 6) 1919 Cal 479 (480) ; 46 Cal 
1041. 

[See also (Yol 22) 1935 Lah 775 (779).] 

[2] Section 34 is in the nature of a summary proce- 
dure. (Yol 27) 1940 Bom 93 (95): ILB (1940) Bom 249. 

[3] Section 34 provides for stay only where there is a 
submission. (Yol 20) 1933 Lah 79 (79). 

[4] It was held in (1910) 34 Bom 372 (373), decided 
under the 1899 Act, that the Act only applied to 
cases where references were made before taking any 
legal proceedings. Hence, where a submission was made 
after the eommeneement of proceedings, it was not 
competent for any party to apply under S. 19 (corres- 
ponding to S. 34 of the present Act), to stay the pro- 
ceedings, This decision is now of doubtful authority in 
the light of the provisions contained in S. 25. 
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[5] English decisions subsequent to English Arbitra- 
tion Act should not be applied as main reasons for 
refusing stay order, (Vol 16) 1929 Bom 119 (123) : 53 
Bom 271* 

3, Application to stay proceedings. — [1] 
The power vested in a Court to stay a suit is purely 
discretionary and can be exercised only on an applica- 
tion by one of the parties to the suit at or before the 
settlement of issues. (Vol 1) 1914 Lah 436 (437, 438) ; 
1913 Pun Ee No. 92. 

[2] A party to submission must apply to the Court 
for stay at the earliest opportunity, i. e., immediately 
after appearance or before taking any step in the 
proceeding. (Vol 16) 1928 Sind 94 (95) : 22 Sind L R 
269; (Vol 10) 1923 All 139 (139, 140). 

[3] Petition for stay filed three years after suit and 
after framing of issues — Set. II, Para. 18, Civil P. C. 
(corresponding to this section) held not complied with 
and stay refused. (Vol 25) 1938 Mad 205 (206). 

[4] If suit is filed despite reference to arbitration 
specific performance cannot be enforced but only stay 
of suit can be asked for. (Vol 8) 1921 Cal 244 (245) ; 
47 Cal 849. 

^ [5] A clause in a bill of lading excluding tbe juris- 
diction of the Courts in India to decide questions 
arising under the bill of lading and giving the same to 
the foreign tribunal of the country of export has the 
effect only as a submission to arbitration of disputes 
arising out of hill of lading to the foreign tribunals. 
The clause cannot afford a valid plea to the shipping 
company to urge that no suit can be instituted against 
them for the recovery of the amount due on account of 
loss or damage sustained by the holder in India. The 
only remedy for the shipping company is to apply for 
stay of suit. (Vol 23) 1936 Sind 85 (86) : 30 Sind 
L. E. 25. 

[6] J urisdietion of Court is not ousted by arbitration 
clause. If a suit is instituted ignoring the arbitration 
clause the defendant can sue for damages for breach 
of the contract to refer or indirectly enforce it by 
applying for stay of proceedings. He cannot after suit 
and without stay of proceedings nominate arbitrators. 
If he does so and gets an award he will be offending 
S. 14. (1913) 7 Sind L E 1 (3, 4). 

[7] Suit by Official Receiver of the property of an 
insolvent guarantee broker against employer to recover 
the balance of guarantee deposit cannot be referred to 
arbitration under S. 34 without the leave of the Court 
under S. 16 (2) of the Provincial Insolvency Act, 
(Vol 1) 1914 Sind 59 (59, 60) : 8 Sind L E 60. 

[8] Suit stayed and matter referred to arbitration — 
During arbitration proceedings mistake in plaintiff’s 
name corrected by Court — Suit does not become new 
suit — Arbitrators do not lose their jurisdiction on the 
original reference. (Vol 13) 1926 Oal 722 (725). 

4. Burden of proof. — [1] Fact that a submission 
in writing exists must be established by the person who 
applies for the stay order, (Vol 27) 1940 Bom 93 (94) ; 
IDE (1940) Bom 249. 

[2] The onus of showing that the stay should not be 
granted lies on the party who opposes the stay. (Vol 16) 
1929 Bom 119 (125) : 63 Bom 271; (Vol 8) 1921 Cal 
244 (247) : 47 Cal 849; (Vol 6) 1919 Oal 479 (480) : 46 
Cal 1041 ; (Vol 9) 1922 Lah 97 (97) : 2 Lah 19 ; (1921) 
3 XJ. P. L B (Lah) 48 (48); (Vol 22) 1935 Sind 62 (66) ; 
28 Sind L E 366 ; (Vol 5) 1918 Sind 35 (36) : 12 Sind 
L E 34. 

5. Commences legal proceedings. — [1] 
Within the meaning of S. 34, the legal proceedings 
shall be deemed to oon^ence only when the defen- 
^nts have been supplied with a copy of the plaint. 

(Vol 28) 1941 Lah 64 f6A). ' , 


6. Court should be satisfied of grounds. — [1] 
Before an order staying proceedings can be made it 
must be proved that there is a valid submission, that 
there is no sufficient reason why the matter should not 
be referred according to the submission, that the appli- 
cant was and is ready to do ail things necessary to the 
proper conduct of the arbitration, (Vol 7) 1920 Oal 795 
(796) : 47 Oal 1020. 

[2] Arbitration agreement does not deprive any 
party of its right to sue. The party sued can apply to 
the Court to stay the proceedings pending before it, and 
the Court, if satisfied that there is no sufficient reason 
why the matter should not be referred in accordance 
with the submission, may make an order, staying the 
proceedings. (Vol 20) 1933 Lah 79 (79). 

[3] Although a Court has a discretion to stay or to 
refuse to stay a suit, it is its duty to act upon the agree- 
ment to refer to arbitration unless it sees sufficient 
reason why the dispute should not be referred. It can- 
not be said that the Court exercises its discretion in 
an unjudicious or capricious manner, where it refuses 
to stay the suit, holding that there was no valid ad- 
mission and that there was no contract regarding arbi- 
tration between the parties. (Vol 24) 1937 Lah 206 
(207, 208). 

[4] A bill of lading contained a clause to the effect 
that “Failing an amicable understanding between the 
parties, the aggrieved one can proceed only before the 
Judicial authority in G-enoa.** The aggrieved party in 
contravention of the restricting clause brought the suit 
in the Bombay High Court, while the proceedings were 
already started at Genoa. Held, that the clause was a 
valid submission and the suit should be stayed pending 
the decision of the Court at Genoa. (Vol 17) 1930 Bom 
185 (186) : 64 Bom 278. 

[5] The plaintiff was appointed as medical referee by 
the defendant, an insurance company, under a written 
agreement, which provided for a reference to arbitra- 
tion, in disputes respecting the rights, liabilities and 
duties of parties. The plaintiff brought a suit for 
remuneration and damages for wrongful dismissal. The 
company had a right to have the suit stayed. (Vol 28) 
1941 Cal 503 (504). 

[6] Where the questions involved are not of such 
intricacy as cannot be determined appropriately by the 
arbitrators, stay should not be refused. (Vol 28) 1941 
Lah 427 (429) : I L R (1942) Lah 788. 

[7] When granting stay under Sch. 11, Para. 18, 
Civil P. 0. (corresponding to this section), the Court 
ought not to adjourn the case “sine die-'* It is the duty 
of the Court to see that the parties do not delay the 
arbitration proceedings unduly. (Vol 25) 1938 Mad 
206 (206). 

7. Court which can grant stay, — [1] It is the 
Court in which the suit is filed which has power to stay 
the suit under S. 4 read with S. 19, Arbitration Act 
(1899). (Vol 6) 1919 Sind 57 (61): 13 Sind L E 8; (Vol 18) 
1931 Lah 644 (646) ; 13 Lah 59. 

[2] Where a suit is pending in the Court of the 
Judicial Commissioner, separate proceedings for stay 
must be started by an application under S. 34. (Vol 20) 
1933 Sind 75 (75, 76) : 27 Sind L E 169. 

8. “Matter agreed to be referred.’* — [1] An 
order of stay will be passed only when the subject- 
matter of the suit is tbe same as that agreed to be 
submitted to arbitration. (Vol 8) 1921 Cal 265 (250). 

[See also (Vol 9) 1922 Lah 353 (353, 364).2 Lah 335- 
(Arbitration clause in indent — Agreement to accept bills 
notwithstanding dispute — Suit on bills — No stay.)] ' 

9. “Ready and willing.** — [1] Time in respect 
of readiness and willingness to refer to arbitration is to 
be determined when a party brings suit and other party 
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oalled upon to appear. (Vol 15) 1928 Sind 97 (99) : 
22 Sind L R 286. 

10. Repudiation of contract containing arbi- 
tration clause — Effect. — [1] If any party who has 
contracted to settle a dispute by arbitration backs out 
of it and institutes a suit in disregard of the contract, 
and if the other party wishes to bind the party suing 
to their contract for settling the matter by arbitration, 
he must apply to the Court to stay the suit. But if 
neither party wishes to have recourse to arbitration, 
the ordinary tribunals established by law will have 
jurisdiction to pronounce judgment upon the matters in 
dispute. (Vol 26) 1939 Pat 118 (120) : 17 Pat 293. 

[2] Where a party to a contract containing a clause 
enabling the parties to refer to arbitration, repudiates 
the contract he cannot be permitted to rely upon a 
subsidiary term in the contract and demand a reference 
to arbitration. (Vol 7)1920 Sind 27(29); 14 Sind L E 91. 

[3] Where a contract is sought to be avoided for 
reasons *de hors,’ the arbitration clause in such contract 
cannot be resorted to, because it is liable to be set aside 
along with other terms of the agreement. (Vol 16) 1929 
Bom 242 (243) ; 53 Bom 673. 

[4] Where the defendant claims to have rescinded 
the contract on the ground of breach by the plaintiff, the 
dispute is one arising out of agreement and the defen- 
dant is entitled to stay order under S. 34. (Vol 29) 1942 
Cal 83 (85) : ILR (1941) 2 Cal 534. 

[5] Stay order cannot be refused because the defen- 
dant repudiates liability under the contract. (Vol 30) 
1943 Pat 53 (59) : 21 Pat 544. 

[6] Where plaintiffs brought a suit for declaration and 
injunction restraining the defendants from proceeding 
to arbitration, after repudiating a contract containing 
an arbitration clause, it was held that suit was not 
maintainable till after the award had been given. 
(Vol 18) 1931 Lah 66 (67). 

[7] An arbitration clause in a contract can be regarded 
as a thing apart from the main conditions of a contract 
and it is not a necessary clause in the contract. The 
main contract deals with the performance of mutual 
obligations and how they are to be performed, whereas 
the arbitration clause deals only with the procedure for 
determining liabilities created by the contract, and the* 
'arbitration clause itself creates no liability. Hence, where 
a contract of sale of goods contains an arbitration 
clause, and the seller expressly reserves a right of re- 
sale in case a buyer should make default, the arbitration 
clause is not wiped out on the rescission of the contract 
by the seller by the exercise Of his right of re-sale under 
the contract and therefore reference to arbitration can 
be made in pursuance of the arbitration clause. (Vol 33) 
1946 Lah 116 (126, 130) (FB); [(Vol 28) 1941 Lah 427 : 
ILR (1942) Lah 788 and (Vol 30) 1943 Lah 295 over- 
ruled.] 

[8] Where a contract contained an arbitration clause 
but no party tried to avail of it before the institution of 
the suit it cannot be pleaded that the institution of the 
suit amounts to negation of the arbitration clause. Such 
passive attitude is no reason for refusing the stay of suit 
under S* 34. (Vol 31) 1944 AU 253 (254) ; I L R (1944) 
All 341; (Vol 30) 1943 Bom 199 (201); (Vol 16) 1929 
Cal 97 (98) ; 56 Cal 118. 

[9] Stay pending arbitration can be claimed as of 
right. Omission to object to litigation for considerable 
time is no ground for refusing stay. (Vol 11) 1924 Mad 
336 (337) ; 47 Mad 164. 

11. Revision [1] There is nothing in S. 39 or 

8. 41 to deprive the High Court of the powers conferred 
on it by S. 115, Civil P. 0. Where in not accepting the 
defendant’s position under S. 34 that the case fell 


within the arbitration clause the Court did not apply the 
principles laid down in S. 34 correctly, it was held that 
the Court acted with material irregularity in the 
exercise of its jurisdiction or powers under S, 34 and 
therefore the High Court was entitled to interfere in 
revision. (Vol 32) 1946 AU 146 (147) : I L R (1945) AU 
162. 

[2] Where the Court, wrongly holding that the 
parties were bound to refer the dispute between them to 
arbitration, stayed the suit, it was held that High Court 
could interfere in revision. (Vol 15) 1928 Bom 275 (278): 
52 Bom 420. 

12. Stay not obtained — Award given — Effect. — 
[1] Contract containing arbitration clause — Reference 
after institution of suit— Suit not stayed — Award is_ of 
no effect unless the suit has been stayed pending 
arbitration. (Vol 8) 1921 Cal 770 (770) : 47 Cal 752; 
(Vol 13) 1926 Sind 86 (88). 

[2] If a party to a contract has gone to Court instead 
of referring a dispute to arbitrators in accordance with 
its terms, he may be liable to pay damages for breach 
of the contract. But the arbitrators will not be able to 
function and give a valid award during the pendency of 
the suit, unless the suit is stayed by the Court itself. 
(Vol 22) 1935 Lah 916 (917) : 17 Lah 291. 

[3] When one of the parties to reference to an 
arbitration subsequently resiles from it and files a suit 
in respect of the subject-matter, the arbitrator becomes 
functus officio on the filing of the suit and the award 
subsequent to it is ultra vires and a decree embodying 
the award cannot legally be passed. (Vol 5) 1918 Mad 
719 (719, 720) ; 41 Mad 115. 

[But see (Vol 7) 1920 Upp Bur 6 (7) : 3 Upp Bur 
Rud 210. (Arbitration pending suit — Award is bar 
to decision of suit by Court until it is set aside.)] 

[4] Suit filed before arbitration began. Award come to 
during suit— Stay of suit not obtained — Award is not 
invalid but it cannot be filed till stay application is 
disposed of^ — ^In such cases the correct order is to reject 
award and order it to be represented after Court 
disposes of application under S. 19, (Vol 11) 1924 Sind 
146 (147, 149) ; 17 Sind L E 228. 

[5] If before the application for stay is made or disposed 
of the arbitrators have made their award, the proper 
course for opposite party is to plead the award in bar of 
suit, and not to obtain a stay order. (Vol 24) 1937 Lah 
851 (857). 

[6] In order to apply the doctrine that an award 
made during the pendency of a suit is invalid, the person 
instituting the suit must be party to the agreement to 
refer; the party wishing to stay the suit must have the 
right to apply to the Court to stay it, and the subject- 
matter of the dispute must be the same before the 
arbitrator and before the Court. Where some of the 
partners of a partnership refer their dispute con- 
cerning partnership as regards their rights inter 
se, and the remaining partners institute a suit for 
partnership accounts, an award made pending such a 
suit is not ultra vires. (Vol 14) 1927 Lah 465 (468). 

[7] The validity of the agreement entered into prior 
to the suit is not affected by the institution of the suit 
and it is only the subsequent award that is invalid. 
Hence, though an award is made subsequent to suit, the 
Court can nevertheless stay the suit in order to enable 
the defendant to have invalid award set aside and 
thereafter recommence the arbitration proceedings. 
Otherwise a party to the agreement can nullify the 
entire arbitration proceedings by filing a suit at the last 
moment when the award is about to be delivered 
without giving the opponent any time to obtain a stay 
of the suit. (Vol 10) 1923 Cal 135 (138). 

12a. Stay order — Removal of. — [1] Where the 
Court has stayed a suit, before it is revived, the stay should 
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be removed and then the Court should decide the suit on 
its merits. (Vol 24) 1937 Sind 247 (248). (Court hearing 
suit on merits without vacating stay order by separate 
order — Stay must be deemed to have been vacated by 
implication.) 

[2] Civil P. 0., Seb. II, Para. 18 does not apply if an 
order for stay of a suit is vacated owing to the refusal 
of one of the arbitrators to act and the suit is proceeded 
with. (Vol 6) 1919 Cal 295 (295). 

13. Stay order, restrictions in. — [1] An order for 
stay under S. 34 ought not to be restricted by a time 
limit. (Vol 6) 1918 Sind 41 (43) : 12 Sind L B 41. 

14. Stay order whether finally disposes the 
suit. — [1] Suit stayed and an award and decree 
thereon passed; stay order is sufficient to dispose of suit 
and no final decree dismissing the suit is necessary. 
(Vol 8) 1921 All 275 (276) ; 43 All 279; (Vol 8) 1921 All 
219 (220) : 43 All 553; (Vol 30) 1943 Oudh 378 (381). 

15. Stay when may not be granted. — [1] Where 
a dispute to be referred to arbitration involves a charge 
of fraud, there cannot be a stay of the suit instituted by 
the party charged with fraud to have the matter 
investigated publicly in a Court of law. If, on the other 
hand, it is within the terms of the reference and the 
facts alleged to constitute the fraud would have mere 
evidentiary value, those facts are no ground for refus- 
ing the stay. If on the other hand, they are matters 
which would be directly in issue, and the party against 
whom these charges are made wants the matter to be 
investigated in public by a suit he ought to be allowed 
to do so. (Vol 30) 1943 Cal 238 (240) : I L B (1942) 2 
Cal 539. 

[2] What is sufficient cause for refusing stay 
under S. 34 depends on the particular facts of each case. 
The fact that the submission clause does not include 
-all matters in a suit, fraud or forgery of a party, may 
be sufficient cause, (Vol 22) 1935 Sind 62 (67) ; 28 
Sind L B 366. 

[3] Prima facie leaning of the Court is towards 
stay of suit except in oases of grave fraud. Where 
vrima facie case of fraud is made out, Court will not 
.stay the suit. (Vol 11) 1924 Cal 796 (800); (Vol 11) 1924 
'Mad 336 (337): 47 Mad 164; (Vol 30) 1943 Pat 53 (59) : 
21 Pat 544; (Vol 24) 1937 Lah 851 (858) ; I L B (1939) 
.Lah 351. 

[4] The Court may refuse to grant stay where mis- 
.representation is alleged. (Vol 30) 1943 Pat 53 (59) : 
21 Pat 644; (Vol 24) 1937 Lah 851 (858) : I L B (1939) 
Lah 351. 

[5] Where the misrepresentation or fraud alleged was 
something quite distinct from and previous to the eon- 
. tract, application for stay of suit does not lie. (Vol 24) 

1937 Lah 851 (868) ; I L B (1939) Lah 361. 

[6] , An order staying suit, if made on fraudulent 
misrepresentation, can be reversed by the Court making 
the order. High Court is empowered under S, 151, 
.Civil P. C., to intervene for the ends of justice. (Vol 27) 
1940 Lah 265 (266). 

[7] Where the point is one of law and more fitted to 
^ be decided by a Judge, the Court will refusq the appli- 
cation for stay. (Vol 13) 1926 Sind 286 (288) : 19 
S L E 168; (Vol 32) 1946 All 146 (146, 147) : I L E 
(1945) All 162; (Vol 11) 1924 Mad 336 (337); 47 Mad 164. 

- [8] It is for the Court to exercise a judicial discretion 

‘ whether the nature of the dispute between the parties 
is of such a character as could be more satisfactorily 
disposed of by a Court than an arbitrator. Thus, where 
' the point is one of law and more fitted to be decided by 
•a* Judg^, the -Court should refuse the application for 
stay. (Vol 13) 1926 Bind 286 (288) : 19 Sind L B 168. 

[9] Where the contract between the parties provides 
■^for refer^ee-to arbitration, the -arbitrates are not 


deprived of their jurisdiction merely because a qiiestion 
of law has arisen between the parties. (Vol 13) 1926 
Sind 286 (288) : 19 Sind L B 168; (Vol 5) 1918 Sind 
35 (36) : 12 Sind L B 34; (Vol 29) 1942 Smd 57 (59) : 

I L B (1941) Ear 687. 

[10] Suit cannot be refused to be stayed on ground 
that difficult questions of law are involved. Arbitrators 
are competent to decide all questions, (Vol 7) 1920 Sind 
61 (62) : 13 Sind L B 201 

[11] Under this section a suit can only be stayed 
when it is in respect of any matter agreed to be 
referred but not otherwise. If it is not m respect of the 
same matter which is agreed to be referred, there can- 
be no stay of suit and there can be no question that the 
arbitrators are functus officio until such suit is stayed. 
(Vol 22) 1936 Sind 228 (229, 230) ; 37 Or L Jour 175. 

[12] Where the plaintifi is not aware, before the 
institution 'lof the suit, that there is a difierence between 
him and the defendant or of nature of the difierenee, 
he cannot be said to have gone back upon his agree- 
ment to refer to arbitration or was attempting to go 
back upon it, by rushing to Court. The Court under 
these circumstances would be justified in the exercise 
of its discretion in refusing to stay the suit. (Vol 27) 
1940 Oal 105 (107, 109) : I L B (1939) 2 Cal 181. 

[IS] When a Court finds that the agreement for refer- 
ence to arbitration provides for the appointment of an 
umpire who will be partial the Court should retain its 
jurisdiction to try the suit. (Vol 5) 1918 Sind 41 (45) ; 
12 Sind L B 41. 

[14] Suit on a cross contract by a party, merely for 
the determination of amount payable by one to the 
other cannot be stayed pending reference when arbitra- 
tion clauses of a contract are only applicable where 
delivery of goods purports to be the true object of con- 
tract. (Vol 7) 1920 Sind 36 (37). 

[15] Where there is agreement to refer and one 
party institutes a suit, the defendant may take recourse 
to arbitration or may waive such course. If he has in 
any way misled the plaintiff in bringing action, he will 
be punished with costs. If he has misrepresented that 
he would submit to the jurisdiction of the Court in- 
stead of choosing a path of arbitration, he would be 
estopped from applying for stay of the suit and this 
would be sufficient ground for the Court for refusing 

" stay. (Vol 11) 1924 Mad 336 (337) ; 47 Mad 164. 

[16] If the existence of the arbitration agreement 
itself is disputed, the arbitrators have no jurisdiction 
and the Court would refuse a stay order. (Vol 27) 1946 
Bom 93 (94) ; ILB (1940) Bom 249. 

[17] Where the agreement to refer has become in- 
operative ^ owing to death of one of the arbitrators 
specified in the agreement, the Court has no power to 
stay the suit under Sch. II, Para. 18, Civil P. C. 
(Vol 18) 1931 Mad 28 (32) : 64 Mad 469. 

[18] Where a suit iwas filed impeaching the very 
agreement containing the agreement clause, held that 
the Court could order stay of the arbitration proceed- 
ings. (Vol 6) 1919 Cal 1042 (1042), 

[19] Agreement to refer dispute to three named 
arbitrators — Application under Sch. II, Para. 18, Civil 
P.C.,to stay suit — Lower Court’s finding that matter not 
covered by arbitration — Appeal — One arbitrator dying 
during pendency of appeal — Held, agreement rendered 
impossible of performance and hence the suit could not 
be stayed. (1936) 1936 Mad W N 407 (407). 

[20] Stay must be refused if agreement does not 
amount to submission. (Vol 21) 1934 Sind 200 (202) : 
28 Sind L B 223. 

[21] A private agreement between parties to a suit, 
entered into after institution of the- suit, to refer their 
dispute to an arbitrator is not a valid ground for stay- 
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Section 34 (contd.) 

ing the suit. (Vol 1) 1914 Bom 184 (185, 186) : 38 
Bom 687. 

[22] Where the agreement to refer to arbitration has 
become a dead letter in view of the fact that neither 
party has any desire to enforce it, the Court will pro- 
ceed with the trial of the suit. (Yol 1) 1914 All 275 
(276). 

[23] An arbitration clause cannot be said to be an 
incident of the contract for sale or purchase. Unless 
parties definitely mean to bind themselves with such 
clause there is no valid submission, and a stay order 
cannot be got under S. 34. (Vol 21) 1934 Cal 796 (798): 
61 Cal 702. 

[24] Partnership agreement contained a provision 
for referring disputes to arbitration. One partner failed 
to pay up and render accounts even after being called 
upon to do so by the other. Suit was filed against the 
failing partner. It was held that the suit could not be 
stayed as there was no occasion for reference to arbitra- 
tion, (Vol 18) 1931 Bom 164 (165, 166). 

16. “Steps in the proceedings.” — [1] In order 
to constitute “a step in the proceedings’* the act in 
question must be ; (a) an application made to the Court 
or something in the nature of an application, e. 
attending on summons for directions, (6) such an act 
as would indicate that the party is acquiescing in the 
method adopted by the other side of having the dis- 
putes decided by the Court. (Yol 30) 1943 Cal 484 
(487, 488) : ILB (1943) 2 Cal 298. 

[2] An application for an adjournment of a case to 
enable the defendant to file a written statement is 
prima facie a step in the proceedings within the mean- 
ing of S. 34. (Vol 32) 1945 All 24 (25) : I L E (1944) 
All 681 ; (Yol 30) 1943 Bom 228 (229) : I L E (1943) 
Bom 298. 

[3] A^ verbal prayer by defendant’s counsel for 
further time to file a written statement in reply to the 
Court’s question is taking a step in the proceedings. 
(Yol 11) 1924 Cal 789 (790). 

[But see (Yol 28) 1941 Lah 64 (64).] 

[4] Defendant not served and not having entered 
appearance, applied for copy of plaint and for leave to 
enter appearance. These acts are not steps in proceed- 
ings. .^y act in the nature of an application to the 
Court indicating that a party was willing that the suit 
should proceed would be a step within S. 84. (Yol 12) 
1925 Cal 801 (804) : 52 Cal 453. 

[5] Application made to the Court for postponement 
of the hearing of the suit is a step in the proceedings 
within the meaning of S. 34. (Vol 22) 1935 Sind 62 
(67) : 28 Sind L E 366. 

[6] Application for time is a “step in the proceed- 
ings” within S. 34. Even a mere acquiescence in a 
proceeding initiated by the other party is a ‘step in the 
proceedings’. (Vol 4) 1917 Sind 12(12):10 Sind LE 190. 

[7] In a suit for damages for breach of a con- 
tract containing an arbitration clause the defendant 
applied for stay. But before the application was heard, 
adjournment was obtained by consent without preju- 
dice. Held that the obtaining of such adjournment did 


not in the circumstances amount to taking a step in 
the proceedings within the meaning of S. 34. (1937) 
I L E (1937) 2 Cal 63 (64, 65). 

[8] A mere intimation to the Court of future appli- 
cation for stay is not a step in suit. (Yol 15) 1928 Sind 
97 (99) : 22 Sind L E 286, 

17, Waiver [1] Suit was filed in spite of agree- 

ment for reference — Defendant in not applying for stay 
of suit under S. 34 must be deemed to have waived 
his right. (Vol 9) 1922 All 48 (49) : 44 All 292. 

18. Who may apply. — [1] It is sufficient if one 
of the several defendants applies for stay order under 
S. 34. (Vo 19) 1932 Smd 111 (114) : 26 Sind L E 497. 

1. SECTION 35. 

[1] Section 35 relates to the effect of subsequent legal 
proceedings on a pending reference. Such proceedings 
will not afiect the reference unless (a) they relate to 
the whole of the referred matter, and (b) all the parties 
to the reference are impleaded in the proceedings. 
Where these conditions are fulfilled, the legal proceed- 
ings will nullify the arbitration proceedings on the 
expiry of the time within which an application to 
stay the legal proceedings may be made or on the 
refusal of such an application. ("See Statement of 
Objects and Beasons), “We have substituted the words 
‘unless a stay of proceedings is granted under S. 34* for 
the words ‘on the expiry of the time for making an 
application under S. 34 or on the rejection of such an 
application’, because the giving of notice to the arbitra- 
tors should be the time after which arbitration pro- 
ceedings become invalid and invalidity should only 
result if the 0(»rt does not grant a stay of proceedings. 
(Select Commuiee Beport.) 

[2] The rule which existed before S. 35, was that the 
moment a party to an arbitration started a suit touching 
the matter referred to the arbitrators, the arbitrators 
become 'functi officio* on the ground that there cannot 
be two tribunals concurrently exercising jurisdiction 
over the same dispute since the domestic forum must 
give way to the public forum. But the Legislature decid- 
ed to modify this rule and the result is S. 35. The modi- 
fications are these : (a) that the rule no longer applies 
unless the legal proceedings are upon the whole of the 
subject-matter of the reference, (b) that the rule does 
not come into operation until notice has been given to- 
the arbitrators or the umpire, and (c) that it is only 
the further proceedings which, unless a stay has been 
granted under S. 34, will be invalid, the old rule having 
been that if there was anything left to arbitrate about 
after the legal proceedings were finished, the arbitration 
had to start de novo. (Yol 32) 1945 Bom 497 (502, 503). 

[But see (Vol 27) 1940 Lah 265 (265). (This was a 
case decided under the 1899 Act holding that any 
proceedings taken after the institution of a suit on a 
reference made prior to the institution of the suit are 
null and void.)] 

[3] Section 35 is the corollary or counterpart of S. 34. 
This section is new and is intended to modify the 
English common law rule which had prevailed in India 
before 1940, The legal proceedings which are liable to 
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Power of Court where 3 ®- it is provided (whether in the arbitration agreement or 

arUiration agreement is otherwise) that an award under an arbitration agreement shall be a 
ordered not to_ a‘pply to a condition precedent to the bringing of an action with respect to any 
A° matter to which the agreement applies, the Court, if it orders (whether 
ing an award a condition this Act or any other law) that the agreement shall cease to 

decedent to an acUon shall have effect as regards any particular difference, may further order that 
not apply to such difference, the said provision shall also cease to have effect as regards that difference. 

Limiiahons ^ provisions of the Indian Limitation Act, 1908, shall apply 

to arbitrations as they apply to proceedings in Court, 

(2) Notwithstanding any term in an arbitration agreement to the effect that no cause of 
action shall accrue in respect of any matter required by the agreement to be referred until an 
award is made under the agreement, a cause of action shall, for the purpose of limitation, be 
deemed to have accrued in respect of any such matter at the time when it would have accrued 
but for that term in the agreement. 

(s) For the purposes of this section and of the Indian Limitation Act, 1908, an arbitration 
shall be deemed to be commenced when one party to the arbitration agreement serves on the 
other parties thereto a notice requiring the appointment of an arbitrator, or where the arbitration 
agreement provides that the reference shall be to a person named or designated in the agreement, 
requiring that the difference be submitted to the person so named or designated. 

(^) Where the terms of an agreement to refer future differences to arbitration provide that 
any claims to which the agreement applies shall be barred unless notice to appoint an arbitrator 
is given or an arbitrator is appointed or some other step to commence arbitration proceedings is 
taken within a time fixed by the agreement, and a difference arises to which the agreement 
applies, the Court, if it is of opinion that in the circumstances of the case undue hardship 
would otherwise be caused, and notwithstanding that the time so fixed has expired, may on such 
terms, if any, as the justice of the case may require, extend the time for such period as it 
thinks proper, 

( 5) Where the Court orders that an award be set aside or orders, after the commencement 
of an arbitration, that the arbitration agreement shall cease to have effect with respect to the 
difference referred, the period between the commencement of the arbitration and the date of the 
order of the Court shall be excluded in computing the time prescribed by the Indian Limitation 
Act, 1908, for the commencement of the proceedings (including arbitration) with respect to the 
difference referred. 


Section 35 (contd.) ^ 

be stayed under S. 34 are proceedings ‘iff respect of any 
matter agreed to be referred*. But the legal proceedings 
in S. 35 must be the legal proceedings ‘upon the whole 
of the subject-matter of the reference*. What the Legis- 
lature had in mind by ‘the subject-matter of the refer- 
ence* was the questions which arose on the pleadings, if 
any, in the reference or, at all events, the question 
which the arbitrators were investigating. (Vol 32) 1945 
Bom 497 (501, 502). 

[4] The Court cannot set aside an award which was 
made at a time when no actual legal proceedings were 
pending at all, merely on the ground that one of the 
pbitrators had notice that such proceedings were 
intended and that subsequently such proceedings were 
in fact commenced. (Vol 32) 1945 Bom 497 (503, 504), 

[5] A notice to one of two joint arbitrators is, for the 
purposes of S. 35, notice to both. (Vol 32) 1945 Bom 
497 (504). 

[6] Pendency of arbitration proceedings is no bar to 
a suit relating to matters referred to arbitration. An 
award by the arbitrators after filing up of suit is no bar 
for the Court to adjudicate on the matter. (Vol 7) 1920 
Sind 124 (126) 1 13 Sind L E 193. 

[7] Institution of a suit by one of the parties to the 
Crontcaet disputing the validity of the contract containing 
a submission clause is no bar to the arbitrators proceed- 
ing with reference upon the matters that are not con- 


tested in the suit. (Vol 15) 1928 Sind §1 (92) ; 22 Sind 
L B 429. 

[8] Award passed during pendency of a suit relating 
to the same dispute — Suit withdrawn or dismissed — 
Award is revived and hence valid. (Vol 15) 1928 Sind 
169 (170) : 23 Sind L B 427. 

[9] An award pending suit which is not stayed is of 
no effect. If the Court refuses to stay, it is the Court 
alone that can decide the matter to the exclusion of 
the arbitrators. (Vol 8) 1921 Cal 770 (770) : 47 Cal 752. 

[10] See also the following case decided under Civil 
P. C., Sch. IL Para. 18 dealing with the subject of a 
suit instituted by a party after a reference made to 
arbitration. (Vol 10) 1923 Cal 135 (138). 

1. Section 37. — [1] Where an award has been filed 
in a Court it shall he governed by Art. 182 or Art, 183 
accordingly as it is filed in a High Court or not. 
(Vol 14) 1927 Cal 853 (854, 855) : 55 Cal 499. ((Vol 11) 
1924 Lah 544 (544) relied on.) 

[2] Article 178, Limitation Act, does not apply where 
an ^ application for filing the award is made by the 
arbitrator and not by the party under S. 38 or S. 14 (2), 
notwithstanding the rules of the Sind Chief Court in 
this matter. (Vol 30) 1943 Sind 88 (34, 35) ; ILB (1942) 
Kar 466. 

[3] Under an agreement a reference was to be made 
within 3 years of 25th May 1938 which was a Sunday. 
Beferenee made on 26th May 1941 was within time. 
(Vol 30) 1943 Bom 197 (197) ; I L B (1943) Bom 280. 
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38. (l) If in any case an arbitrator or umpire refuses to deliver his award except on pay. 

Disputes as to arUtra- ment of the fees demanded by him, the Court may, on an application 
tor's remuneration or costs, in this behalf, order that the arbitrator or umpire shall deliver the 
award to the applicant on payment into Court by the applicant of the fees demanded, and shall, 
after such inquiry, if any, as it thinks fit, further order that out of the money so paid into Court 
there shall be paid to the arbitrator or umpire by way of fees such sum as the Court may 
consider reasonable and that the balance of the money, if any, shall be refunded to the applicant. 

(2 ) An application under sub-section (l) may be made by any party to the reference unless 
the fees demanded have been fixed by written agreement between him and the arbitrator or 
umpire, and the arbitrator or umpire shall be entitled to appear and be heard on any 
such application. 

(3) The Court may make such orders as it thinks fit respecting the costs of an arbitration 
where any question arises respecting such costs and the award contains no sufficient provision 
concerning them. 

[1899— S. 17 ; Civil P. 0., Seh. II Para. 18.] 


CHAPTER VI. 

Appeals. 

39. (1) An appeal shall lie from the following orders passed under this Act (and from no 
Appealable others) to the Court authorised by law to hear appeals from original decrees 
orders, of the Court passing the order : — 

An order — 

(i) superseding an arbitration ; 

(a) on an award stated in the form of a special ease; 

(Hi) modifying or correcting an award ; 

(I'd) filing or refusing to file an arbitration agreement ; 

(v) staying or refusing to stay legal proceedings where there is an arbitration agreement ; 


(vi) setting aside or refusing to set aside an 
1. SECTION 38. 

[1] In the absence of any provision in the award in 
the matter of costs it is open to the Court seised of the 
proceedings to make an order as to costs under S. 38. 
(Vol 17) 1930 Oudh 89 (90) : 5 Luck 678; (1912) 6 Sind 
L E 226 (227), 

[2] Omission of the Court to fix the fees before pre- 
paration of the decree does not prevent the Court from 
fixing it later. (Vol 6) 1919 All 185 (185). 

[3] The provision relating to the arbitrator’s fees 
made in the award itself is part of the costs of arbitra- 
tion. Even if there is no award, the Court has power to 
award the arbitrator’s fees as part of the costs of the 
arbitration and as costs of the proceedings incidental to 
the suit under S. 35, Civil P. C. (Vol 27) 1940 Sind 190 
(190) : I L R (1940) Ear 34. 

[4] Costs incurred in filing award in Court must be 
determined by Court. (Vol 11) 1924 Sind 91 (96) : 17 
Sind LE 93. 

[5] The costs incurred in the processes of obtaining 
an order from the Court are within the discretion of 
the Court and not of arbitrators but an award is not 
bad merely because of their inclusion. (Vol 1) 1914 Sind 
62 (62) : 8 Sind L E 136. 

[6] The term “costs of the arbitration” is a wide and 
general term and there is no justification for limiting it 
to such costs as might be represented by travelling ex- 
penses and the summoning of witnesses although it 
does include such matters. The Court can grant costs 
to the arbitrators for their services. (Vol 21) 1934 Nag 
199 (200) : 31 Nag L R 85. 

[7] An arbiirator has no interest in the award apart 
from hia fees and costs. (Vol 30) 1943 Sind 33 (35) ; 

I L R (1942) Ear 466. 


award. 


[8] Where the Court holds that there is no valid 
reference to arbitration, it has no jurisdiction to pass 
an order as to costs of the award. (Vol 15) 1928 Mad 
370 (371). 

[9] Where the submission to arbitration does not 
express a contrary intention, the arbitrator or umpire 
may himself fix his remuneration. But unless the arbi- 
trator has fixed his fees in advance by a written agree- 
ment, a party is entitled to compel him to file the 
award in Court and to accept the remuneration fixed 
by the Court, A party after paying the fee cannot ob- 
ject to and recover back what he has already paid. The 
award is binding unless the procedure in 8. 38 has 
been adopted or it is set aside. (Vol 32) 1945 Sind 71 
(73, 74) : I L E (1944) Ear 354. 

[10] All the matters in dispute were referred to arbi- 
tration but the award did not deal with costs. It was 
held that the Court could not deal with the question of 
costs incurred up to the date of reference but could only 
award the costs incurred subsequently thereto. (Vol 19) 
1932 All 183 (184) : 54 All 122. 

[11] An order awarding fees to the arbitrator is a 
*oase decided* within the meaning of S, 115, Civil P. C., 
and is revisable. (Vol 27) 1940 Sind 190 (190) ; I L B 
(1940) Ear 34. 

1. SECTION 39. 

[1] No appeal lies against an order granting leave to 
revoke authority of the appointed arbitrator, (Vol 31) 
1944 Nag 152 (153) : I L E (1944) Nag 447. 

[2] An order of the trial Judge superseding the arbi- 
tration on the ground that there was no valid reference 
to arbitration is not an order superseding the arbitra- 
tion made under the Arbitration Act as it does not 


124 


THE ARBITRATION ACT, 1940 


[SS. 39-423 


Provided that the provisions of this section shall not apply to any order passed by a Small 
Cause Court. 

(2) 'So second appeal shall lie from an order passed in appeal under this section, but noth- 
ing in this section shall affect or take away any right to appeal to His Majesty in Council. 


CHAPTEE 7II. 

Small Ca'iise Court not to 
have jurisdiction over 
arbitrations save arbitra- 
tions in suits before it* 

Procedure and powers of 
Court* 

(a) the provisions of the Code of Civil Procedure, 1908, shall apply to all proceedings before 
the Court, and to all appeals, under this Act, and 

(b) the Court shall have, for the purpose of, and in relation to, arbitration proceedings, the 
same power of making orders in respect of any of the matters set out in the Second 
Schedule as it has for the purpose of, and in relation to, any proceedings before 
the Court ; 

Provided that nothing in clause (b) shall be taken to prejudice any power which may be 
vested in an arbitrator or umpire for making orders with respect to any of such matters. 

42, Any notice required by this Act to be served otherwise than through the Court by a party 

Service of notice by to an arbitration agreement or by an arbitrator or umpire shall be 
party or arbitrator* served in the manner provided in the arbitration agreement or 

if there is no such provision, either — 

(a) by delivering it to the person on whom it is to be served, or 


40. A Small Cause Court shall have no jurisdiction over any arbi- 
tration proceedings or over any application arising thereout save on 
application made under section 21. 

44. Subject to the provisions of this Act and~ of rules made 
thereunder — 


Section 39 (contd,) 

come under Ss, 19, 25 or 30 of the Act and, therefore, 
no appeal lies from that order. (Vol 30) 1943 Pesh 8 (9). 

[3] An order granting stay of suit under S. 19 of Act 
1899 was appealable, (Vol 12) 1925 All 154 (155) : 47 
AU 179. 

[But see (Vol 7) 1920 Cal 795 (796) : 47 Cal 1020.] 

[4] Where a Judge finds that there was no subsisting 
agreement to refer to arbitration and, therefore, a suit 
was not liable to be stayed under Para. 18, Civil P. C, 
(corresponding to S. 34) this order is appealable under 
S. 104 (e), Civil P. C. (Vol 4) 1917 Lah 261 (265, 266) ; 
1917 Pun Re No. 62. 

[5] No second appeal lies under Cl. 15 of the Letters 
Patent^ (Mad.) from the order passed in appeal under 
S, 39 in view of S, 39 (2) and Cl. 44 of the Letters 
Patent (Mad.). (Vol 32) 1945 Mad 184 (185) ; I L R 
(1945) Mad 564. 

[6] Section 39 (2) saves existing right of appeal to 
His Majesty in Council but does not create a new right. 
(Vol 30) 1943 Bom 196 (196, 197). 

[7] Order remitting an award owing to arbitrator’s 
misconduct is not appealable, (Vol 11) 1924 Rang 47 
(47) : 1 Rang 661. 

[8] Whether an award should be set aside or re- 
mitted can be determined by the Court of first instance 
and appellate Court will not set aside its decision unless 
discretion is misused. (Vol 11) 1924 Sind 132 (133), 

[9] There is nothing in S. 39 or S, 41 to deprive the 
High Court of its revisional jurisdiction under S. 115, 
Civil P. C. (Vol 32) 1945 All 146 (147) : I L R (1945) 
All 162. 

[10] Application challenging validity of arbitration 
agreemeht falls neither under S. 20, nor S. 39 (1) (iv) — 
Revision lies against an order refusing an application. 
(Vol 30) 1943 Lah 295 (296). 

[11] Objections to the validity of an award which 
were not taken in the lower appellate Court cannot be 
raised in revision under S. 115, Civil P. C. (Vol 31) 
1944 Lah 280 (282). 


[12] Where an objection to the validity of an award, 
under Para. 15, Sch. II, Civil P. 0. (corresponding to 
S. 30) is rejected, and the Court proceeds to pronounce 
judgment and to frame a decree, no appeal will lie ex- 
cept as under Para. 16 (i. e. S. 17). The High Court 
can on appeal convert the proceedings in proper circum- 
stances into an application in revision, if it is satisfied 
that interference is called for. (Vol 29) 1942 All 85 (86, 
87) : I L E (1941) All 807. 

[13] Where Court directed of&ce to make certain ad- 
justments in award as agreed by the parties and objec- 
tion is taken to amendments made by office, order 
deciding objection is not open to appeal or revision. 
Proper remedy is appeal from decree. (Vol 28) 1941 
Oudh 598 (599) ; 17 Luck 17. 

[14] Where there is no separate order passed filing 
the award, the appeal from the decision of the Court 
passing a decree upon the award should be treated as 
an appeal which is in substance an appeal from an im- 
plied order filing the award. (Vol 28) 1941 Cal 202 
(204) : I L R (1940) 2 Cal 551. ( (Vol 12) 1925 All 404 
(404) ; 47 All 743, followed.) 

[15] A person who was a party to arbitration even if 
successful in appeal challenging the reference as being 
without jurisdiction is generally deprived of costa. But 
in revision such a person should not be given any 
rehef. (Vol 29) 1942 Cal 230 (232) ; I L R (1941) 2 Cal 
366 

1. SECTION 40. 

[1] A Small Cause Court has jurisdiction to entertain 
a suit to enforce an award. The jurisdiction to entertain 
such a suit by that Court is not barred by S. 40. (Vol 31) 
1944 Nag 24 (25) : ILR (1944) Nag 340. 

1. SECTION 41. 

[1] Clause (a) of S. 41, Arbitration Act, makes 0. 23, 
Br. 1 and 3 of Civil P, 0., applicable , to proceedings 
under the Arbitration Act. Parties have a right to ask 
Court to set aside award and substitute another arrange- 
ment. (Vol 32) 1945 Pesh 41 (43).- 
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(b) hY sending it by post in a letter addressed to that person at his usual or last known 
place of abode or business in British India and registered under Chapter YI of the Indian 
Post OfBLce Act, 1898. 


of Court to is'sue 43, (l) The Court shall issue the same processes to the parties and 
processes for appearance witnesses whom the arbitrator or umpire desires to examine as the Court 
before arbitrator. in suits tried before it. 

(2) Persons failing to attend in accordance with such process, or making any other default, 
or refusing to give their evidence, or guilty of any contempt to the arbitrator or umpire during 
the investigation of the reference, shall be subject to the like disadvantages, penalties and punish- 
ments by order of the Court on the representation of the arbitrator or umpire as they would incur 
for the like offences in suits tried before the Court. 


( 3) In this section the expression ‘processes’’ includes summonses and commissions for the 
examination of witnesses and summonses to produce documents. 

[Civil P. G., Sch. II, Para. 7.] 

Power to High Court to 


make rules. 


44. The High Court may make rules consistent with this Act as to — 


(a) the filing of awards and all proceedings consequent thereon or incidental thereto ; 

(b) the filing and hearing of special cases and all proceedings consequent thereon or inci- 
dental thereto ; 

( c) the staying of any suit or proceeding in contravention of an arbitration agreement ; 

( dj the forms to be used for the purposes of this Act ; 

(e) generally, all proceedings in Court under this Act. 

[1899 — S. 20] 


Crown to be hound, 45. The provisions of this Act shall be binding on the Crown. 
[1899 — S, 22] 


46. The provisions of this Act, except sub-section (1) oi section 6 and sections 7, 12, 36^ and 
Application of Act to 37, shall apply to every arbitration under any other enactment for the 
statutory arbitrations, time being in force, as if the arbitration were pursuant to an arbitra- 
tion agreement and as if that other enactment were an arbitration agreement, except in so far as 
this Act is inconsistent with that other enactment or with any rules made thereunder. 

[a] The figure ** 36 ” was inserted by the Eepealiug and Amending Act, 1942 (26 [XXY] of 1942), S. 3 and 
Sch. n. [1-10-1942]. 


47. Subject to the provisions of section 46, and save in so far as is otherwise provided by 
Act to apply to aU arbi- any law for the time being in force, the provisions of this Act shall 
trations, apply to all arbitrations and to all proceedings thereunder : 

^ Provided that an arbitration award otherwise obtained may with the consent of all the 
parties interested be taken into consideration as a compromise or adjustment of a suit by any 
Court before which the suit is pending. 


1. Section 43, 

[1] An arbitrator should notify the date of the hear- 
ing to the parties. He cannot take evidence in the 
absence of the parties aijd without their knowled'^e. (Vol 
12) 1926 Mad 1086 (1087). 

[2] Where^ after notice the party fails to appear or 
notifies his withdrawal from the submission, the arbitra- 
tor can proceed eon parte. (1906) 29 Mad 44 (45): (Vol 1) 
1914 Sind 62 (62) ; 8 Sind L E 136. 

^ [3] An ex parte award cannot be set aside unless suffi- 
cient cause is shown for the non-appearance of the 
party. (Vol 12) 1925 Sind 150 (152) : 19 Sind L E 251. 

[4] An arbitrator should take only such evidence as 
is required by the terms of the agreement referring the 
question in dispute to arbitration, (1869) 2 Bens L B 
(App) 25 (26). 

[5] There is nothing illegal in the parties to an arbi- 
tration agreeing before the Panehayatdars to have evi- 
dence taken after the administration of any reasonable 
.form of oath to the witnesses. (Vol 3) 1916 Mad 583 


[6] The expression “refusing to give evidence” refers 
to persons who refuse when placed on oath and not 
to persons who elect to produce no evidence. (1911) 8 
AU L Jour 929 (930). 

1, SECTION 44. 

[1] A rule framed by the High Court but not in ac- 
cordance with the Arbitration Act will not be given 
effect to. (1913) 40 Cal 219 (230, 231). 

[2] Where the written submission to arbitration was 
not filed with the award as required by the High Court 
Eules it was held that the award could not be accepted 
by the Court. (Vol 16) 1929 Mod 31 (32). 

1. SECTION 47. 

[1] The Act does not apply to an award made before 
it came into force. (Vol 30; 1943 Bom 463 (464) : ILB 
(1943) Bom 750. - 

[2] The proviso to S. 47 leaves the provisions of 
0. 23, E. 3, Civil P. C., untouched, (Vol 32) 1945 Mad 
294. (295) : ILE (1946) Mad 39. 
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48. The provisions of this Act shall not apply to *any reference pending at the oommence- 
Saviitg for 'pen- ment of this Act, to which the law in force immediately before the com- 

ding references. mencement of this Act shall, notwithstanding any 'repeal effected by this Act, 
continue to apply. 

49. [Eepeals and amendments]. Bepealed by the Bepealmg and Amending Aot^ 1945 
(VI of 1945) S. 2 and 8ch. I. [16-4-45], 


THE FIRST SCHEDULE. 


(See section 3.) 

Implied conditions op arbitration agreements. 

1. Unless otherwise expressly provided, the reference shall be to a sole arbitrator. 

2. If the reference is to an even number of arbitrators, the arbitrators shall appoint an 
umpire not later than one month from the latest date of their respective appointments, 

3. The arbitrators shall make their award within four months after entering on the reference 
or after having been called upon to act by notice in writing from any party to the arbitration 
agreement or within such extended time as the Court may allow. 

4. If the arbitrators have allowed their time to expire without making an award or have 
delivered to any party to the arbitration agreement or to the umpire a notice in writing stating 

that they cannot agree, the umpire shall forthwith enter on the reference in lieu of the arbitrators. 

[CMl P. C., Sch. 11, Para. 9] 

5. The umpire shall make his award within two months of entering on the reference or 
within such extended time as the Court may allow. 

6. ^ The parties to the reference and aU persons claiming under them shall, subject to the 
provisions of any law for the time being in force, submit to be examined by the arbitrators or 
umpire on oath or affirmation in relation to the matters in difference and shall, subject as 
aforesaid, produce before the arbitrators or umpire all books, deeds, papers, accounts, writings 
and documents within their possession or power respectively, which may be required or called for, 
and do all other things which, during the proceedings on the reference, the arbitrators or umpire 
may require. 

7. The award shall be final and binding on the parties and persons claiming under them 
respectively. 


8, The costs of the reference and award shall be in the discretion of the arbitrators or umpire 
who may direct to, and by, whom and in what manner, such costs or any part thereof shall be 


1. SECTION 48. 

[1] Any award made upon a reference that was pend- 
ing at the date of the eommenoement of the Arbitration 
Act of 1940 is saved from the application of the Act. 
(Vol 31) 1944 Bom 12 (IS) : ILR (1944) Bom 477. 

[2] All applications made under the Arbitration Act, 
1899, must be governed by that Act even though the 
new Act of 1940 has come into force at the time of the 
hearing of such applications. (Vol 28) 1941 Cal 415 
(416). 

[3] There is a distinction between a reference to 
arbitration and a suit. Proceedings on reference culmi- 
nate in the award but the suit remains pending until it 
is decreed. Hence, where an award is made before the 
enforcement of the Arbitration Act, and an order setting 
it aside is made after its enforcement, an appeal under 
Section 39 (1) (vi) from such order is not barred by the 
provisions of S. 48. (Vol 32) 1946 Oudh 1 (1, 2). 

SCHEDULE I, Rule 1. 

[1} Reference is ordinarily to single arbitrator. An 
intenlaon to refer to more than one arbitrator must be 
plain and clear. (1911) 6 Sind L R 97 (101). 

SCHEDULE I, Rule 2. 

[1] Where there is a clear provision in the agreement 
of ref^enoe to arbitration that the arbitrators would be 
entitled to appoini an umpire only if they happened to 


disagree, the arbitrators could not have appointed an 
umpire unless they had made up their minds and had 
decided to differ from each other. This provision in the 
agreement must be held to contain an intention different 
from what has been expressed in Para. 2 of Sch. L 
(Vol 32) 1945, Lab 34 (85). 

SCHEDULE I, Rule 4. 

[1] Where there is disagreement between the arbitra- 
tors and an umpire is appointed he must re-hear evi- 
dence it so requested. (Vol 8) 1921 Sind 27 (29) : 15 
Sind L R 68. 

[2] Award of umpire without hearing parties is 
against principles of equity and justice — Award of costs 
without mentioning the amount is^bad. Umpire can 

award costs only for the reference and award The 

costs of obtaining an order from the Court is at the dis- 
cretion of the Court. (1911) 5 Sind L R 89 (90, 91), 

[3] In a reference to arbitration one of the arbitra- 
tors absented himself. After the expiry of the for 
award the umpire approached the Court for direction'. 
The Court directed him to proceed under Para. 9 (a), 
Sch. II, Civil P. C, Seld^ that it was a fair inference 
that the arbitrators had allowed the time to expire 
without making an award and that under the circum- 
stances the umpire by himself was entitled to make an . 
award. (Vol 15) 1928 All 674 (674). 



[SCH. 1-4] 


THE ARBITEATION ACT, 1940 


127 


paid, and may tax or settle the amount of costs to be so paid or any part thereof and may 
award costs to be paid as between legal practitioner and client. 


THE SECOND SCHEDULE. 

{See section 41.) 

Powers of Court. 

1. The preservation, interim custody or sale of any goods which are the subject-matter of 
the reference. 

2. Securing the amount in difference in the reference. 

3. The detention, preservation or inspection of any property or thing which is the subject of 
the reference or as to which any question may arise therein and authorising for any of the 
aforesaid purposes any person to enter upon or into any land or building in the possession of any 
party to the reference, or authorising any samples to be taken, or any observation to be made, or 
experiment to be tried, which may be necessary or expedient for the purpose of obtaining full 
information or evidence. 

4. Interim injunctions or the appointment of a receiver. 

5. The appointment of a guardian for a minor or person of unsound mind for the purposes 
of arbitration proceedings. 


THE THIBE SCHEDULE — [Enactments repealed.] Bepealed by the Bepealing and 
Amending Act, 1945 (71 of 1945), S. 2 and ScK I. [16-4-45]. 


THE FOUBTH SCHEDULE — [Enactments amended.] Bepealed by the Bepealing 
and Amending Act, 1945 (VI of 1945), 8.2 and Soh, I, [16-4-1945]. 


ARBITRATION (PROTOCOL AND CONVENTION) ACT, 1937. 
STATEMENT OF OBJECTS AND REASONS. 


** The Government of India have had for some time past 
under consideration the question of India’s adherence to 
the Geneva Protocol on Arbitration Clauses (1923) and 
the International Convention on the Execution of 
Foreign Arbitral Awards (1927). The object of these 
Instruments is to meet the widely expressed desire of 
the commercial world that arbitration agreements should 
be ensured effective recognition and protection. A large 
number of countries including many of first class com- 
mercial and industrial importance, e. g., the United 
Kingdom, Prance, Germany, the Netherlands, have 
adhered to these Instruments. 

After consulting Local Governments, High Courts 
and commercial bodies, a majority of whom were found 
to be in favour of India’s accession to these Instru- 


ments, the case was placed before the Commerce De- 
partment Standing Advisory Committee of the Legis- 
lature who recommended that India should adhere to 
the Instruments. These have accordingly been signed 
at Geneva on behalf of India, subject to reservations 
limiting India’s obligations under the Instruments to 
commercial contracts and excluding the Indian States 
from the scope of the Instruments. 

The Instruments provide for their ratification by a 
contracting party before they are enforced in respect 
of that party. Prior to ratification it is necessary to 
enact legislation to implement certain - obligations con- 
tracted under these Instruments, and the present Act 
incorporates the legislation needed in this respect.” 

— Gazette of India, 1936, Part V, Page 10. 


ACT NO. VI of 1937.^ 

[as amended by Act XXXII of 1940.] 

[4th March 1987.] - 

A% Act to mahe certain further provisions respecting the 
law of arbitration in British India. 

India was a State signatory to the Protocol on Arbitration Clauses set forth in 
- iu a Convention on the Execution of Foragn Arbitral Awards set forth 

in the Second Schedule, subject in each ease to a resonration of the right to limit its obligations 
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in respect thereof to nontraets •which are considered as commercial under the law in force in 
British India; 

And WHEEEAS it is expedient, for the purpose of giving effect to the said Protocol and of 
•enabling the said Convention to become operative in British India, to make certain further 
provisions respecting the law of arbitration; 

It is hereby enacted as follows; — 

[a] For Report of the Select Committee, see Gazette of India, 1937, Part V, page 73. 

Short title, extent and 1. (l) This Act may be called the Arbitration (Protocol and Con- 
operation. vention) Act, 1937. 

(^) It extends to the whole of British India, including British Baluchistan and the Sonthal 
Parganas. 

(8) The provisions of this Act, except this section, shall have effect only from such date as 
the ^[Central Government] may, by notification in the ^[Official Gazette], appoint in this behalf, 
and the ^[Central Government] may appoint different dates'" for the coming into effect of different 
provisions of the Act. 

[a] Substituted by A. 0. for “G.-G. in 0.*’ [b] Substituted by A. 0. for “Gazette of India.’* [c] Section 3 

came into efiect on the 30th November, 1937 : see Gazette of India, 1937 Pt. I, page 1945; and Ss. 2 and 4 
to 10 on the 23rd January, 1938 : see ibid,, 1938, Part I, page 25. 

2. In this act “foreign award” means an award on differences relating to matters con- 

Jnterpretation, sidered as commercial under the law in force in British India, made 

after the 28th day of July, 1924, — 

(a) in pursuance of an agreement for arbitration to which the Protocol set forth in the First 

Schedule applies, and 

(b) between persons of whom one is subject to the jurisdiction of some one of such Powers 

as the [Central Government], being satisfied that reciprocal provisions have been made, 
by^ notification^ in the '"[Official Gazette], declare to be parties to the Convention 
set forth in the Second Schedule, and of whom the other is subject to the jurisdiction of 
some other of the Powers aforesaid, and 

(c) in one of such territories as the ^'[Central Government], being satisfied that reciprocal 

provisions have been made, may, by like notification, declare to be territories to which 
the said Convention applies, 

and for the purposes of this Act an award shall not be deemed to be final if any proceedings for 
the purpose of contesting the validity of the award are pending in the country in which it 
was made. 

[a] Substituted by A. O. for ‘‘Governor-General in Council.” [b] For such notification, see Gazette of India 

1938, Part I, page 24. [e] Substituted by A. 0. for “Gazette of India,** 

3. Notwithstanding anything contained in the [Arbitration Act, 1940], or in the Code of 

Stay of proceedings in Civil Procedure, 1908, if any party to a submission made in pursuance 

respect of matters to be of an agreement to which the Protocol set forth in the First Schedule 
referred to arbitration, as modified by the reservation subject to which it was signed by India 
applies, or any person claiming through or under him, commences any legal proceedings in any 
Court against any other party to the submission or any person claiming through or under him in 
respect of any matter agreed to be referred, any party to such legal proceedings may, at any time 
after appearance and before filing a written statement or taking any other steps in the proceedings, 
apply to the Court to stay the proceedings ; and the Court, unless satisfied that the agreement or 
arbitration has become inoperative or cannot proceed, or that there is not in fact any dispute 
between the parties with regard to the matter agreed to be referred, shall make an order staying 
the proceedings. 

[a] SuhMuted for “Indian Arbitration Act, 1899** by the Eepealing and Amending Act, 1940 (32 [XXXII] 

of 1940), S. 3 and pon. II, 

1. Section 3 — -^tay of proceedings, — [1] Under tbe agreement to submit to arbitration differences relating 

provisions of S, 34 of the Arbitration Act, 1940, the to commeioial matters made by parties subject res- 

Courthasdiscretion to grant or refuse a stay of proceed- pectively to the jurisdiction of different contracting 

unden the Protocol require states. Clause 3 (i, e. S. 3) makes special provision ac- 

shpulfl. ^ QhligOTory on a British Indian Court cordingly for thip nf Rnh -miRa m nR **. 

to my prooe^ings whm these„ arise in regard to an men( of Objects md Beasons, note on clause 3, 
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4. (1) A foreign award shall, subject to the provisions of this Act, be enforceable in British 

Bffect of foreign India as if it were an award made on a matter referred to arbitra- 
^awards, tion in British India. 

(2) Any foreign award which would be enforceable under this Act shall be treated as 
binding for all purposes on the persons as between whom it was made, and may accordingly be 
relied on by any of those persons by way of defence, set off or otherwise in any legal proceedings 
in British India, and any references in this Act to enforcing a foreign award shall be construed 
as including references to relying on an award. 

B%l%ng of foreign award 5. (l) Any person interested in a foreign award may apply to any 
in Court, Court having jurisdiction over the subject-matter of the award that 

the award be filed in Court. 

(2) The application shall be in writing and shall be numbered and registered as a suit 
between the applicant as plaintiff and the other parties as defendants. 

(8) The Court shall direct notice to be given to the parties to the arbitration, other than 
the applicant, requiring them to show cause, within a time specified, why the award 
should not be filed, 

6, (l) Where the Court is satisfied that the foreign award is enforceable under this 

Enforcement of foreign Act, the Court shall order the award to be filed and shall proceed to 
award, pronounce judgment according to the award. 

(2) Upon the judgment so pronounced a decree shall follow, and no appeal shall lie from 
such decree except in so far as the decree is in excess of or not in accordance with the award. 

Gonditione for enforce- 7. (l) In order that a foreign award may be enforceable under this 

mi.ent of foreign awards, [jj must have — 

(aj been made in pursuance of an agreement for arbitration which was valid under the law 
by which it was governed, 

(bj been made by the tribunal provided for in the agreement or constituted in manner agreed 
upon by the parties, 

(oj been made in conformity with the law governing the arbitration procedure, 

(d) become final in the country in which it was made, 

(ej been in respect of a matter which may lawfully be referred to arbitration under the law 
of British India, 

and the enforcement thereof must not be contrary to the public policy or the law of British 
India. 

(2) A. foreign award shall not be enforceable under this Act if the Court dealing with the 
< 3 ase is satisfied that — 

(a) the award has been annulled in the country in which it was made, or 

(b) the party against whom it is sought to enforce the award was not given notice of the 
arbitration proceedings in sufiScient time to enable him to present his case, or was under 
some legal incapacity and was not properly represented, or 

(c) the award does not deal with all the questions referred or contains decisions on matters 
beyond the scope of the agreement for arbitration ; 

Provided that if the award does not deal with all questions referred the Court may, if it 
thinks fit, either postpone the enforcement of the award or order its enforcement subject to the 
giving of such security by the person seeking to enforce it as the Court may think fit. 

(8) If a party seeking to resist the enforcement of a foreign award proves that there is any 
ground other than the non-existence of the conditions specified in clauses ((i)^ (b) and (o) oi subs- 
-section (1)^ or the existence of the conditions specified in clauses (h) and (c) ot sub-section (2)^ 
entitling him to contest the validity of the award, the Court may, if it thinks fit, either refuse to 
enforce the award or adjourn the hearing until after the expiration of such period as appears to 
Jhe Court to be reasonably sufficient to enable that party to take the necessary steps to have the 
^award annulled by the competent tribunal. 

Evidence, 8* (1) The party seeking to enforce a foreign award must produce — 

id) the original award or a copy thereof duly authenticated in maimer required by the law 
of the country in which it was made ; 


IM. 9. 
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(b ) evidence proving that the aT\^ard has become final ; and 

( c) such evidence as may be necessary to prove that the award is a foreign award and that 
the conditions mentioned in clauses (a), (b) and (c) of sub-section (1) of section 7 are 
satisfied. 

(2) Where any document requiring to be produced under sub-section (I) is in Sb foreign* 
language, the party seeking to enforce the award shall produce a translation into English certified 
as correct by a diplomatic or consular agent of the country to which that party belongs or certified 
as correct in such other manner as may be suJB&eient according to the law in force in British 
India. 

Saving. 9 . Nothing in this Act shall — 

(a) prejudice any rights which any person would have had of enforcing in British India any 
award or of availing himself in British India of any award if this Act had not been- 
passed, or 

(b) apply to any award made on an arbitration agreement governed by the law of British 
India. 

Rule^making powers of 10 . The High Court may make rules consistent with this Act 
the Bi>gh Court, as to — 

(a) the filing of foreign awards and all proceedings consequent thereon or incidental thereto ; 

(h) the evidence which must be furnished by a party seeking to enforce a foreign award 
tinder this Act ; and 

(c) generally, all proceedings in Court under this Act. 

THE FIEST SCHEDULE. 

Protocol on Arbitration Clauses. 

The undersigned, being duly authorised, declare that they accept, on behalf of the countries 
which they represent, the following provisions ; 

1. Bach of the Contracting States recognises the validity of an agreement whether relating 
to existing or future differences between parties subject respectively to the jurisdiction of different 
Contracting States by which the parties to a contract agree to submit to arbitration all or any 
differences that may arise in connection with such contract relating to commercial matters or 
to any other matter capable of settlement by arbitration, whether or not the arbitration is to talte 
place in a country to whose jurisdiction none of the parties is subject. 

Each Contracting State reserves the right to limit the obligation mentioned above to 
contracts which are considered as commercial under its national law. Any Contracting State which 
avails itself of this right will notify the Secretary-General of the League of Nations in order that 
the other Contracting States may be so informed. 

2. The arbitral procedure, including the constitution of the Arbitral Tribunal, shall be 
governed by the will of the parties and by the law of the country in whose territory the 
arbitration takes place, 

The 'Contracting States agree to facilitate all steps in the procedure which require to be taken* 
in their own territories, in accordance with the provisions of their law governing arbitral 
procedure applicable to existing differences. 

3. Each Contracting State undertakes to ensure the execution by its authorities and in 
accordance with the provisions of its national laws of arbitral awards made in its own territory 
under the preceding articles. 

4. The Tribunals of the Contracting Parties, on being seized of a dispute regarding a contract 
made between persons to whom Article 1 applies and including an Arbitration Agreement whether 
referring to present or future differences which is valid in virtue of the said article and capable of 
feeing carried into effect, shall refer the parties on the application of either of them to the decision 
of the Arbitrators. 

Such reference shall not prejudice the competence of the judicial tribunals in case the 
agreement or the arbitration cannot proceed or becomes inoperative. 

5. The present Protocol, which shall remain open for signature by all States, shsbll be ratified. 
The ratification shall be deposited as soon as possible with the Secretary-General of the League o£ 
Nations, ‘who shall notify such deposit to all the Signatory States. 
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6. The present Protocol -will come into force as soon as two ratifications have been deposited. 
Thereafter it will take effect, in the case of each Contracting State, one month after the notifica- 
tion by the Secretary- General of the deposit of its ratification. 

7. The present Protocol may be denounced by any Contracting State on giving one year’s 
notice. Denunciation shall be effected by a notification addressed to the Secretary- General of the 
League, ,who will immediately transmit copies of such notification to all the other Signatory 
States and inform them of the date on which it was received. The denunciation shall take effect 
one year after the date on which it was notified to the Secretary-General, and shall operate only 
in respect of the notifying State. 

8. The Contracting States may declare that their acceptance of the present Protocol does not 
include any or all of the undermentioned territories : that is to say, their colonies, overseas 
possessions or territories, protectorates or the territories over which they exercise a mandate. 

The said States may subsequently adhere separately on behalf of any territory thus excluded. 
The Secretary-General of the League of Nations shall be informed as soon as possible of such 
adhesions. He shall notify such adhesions to all Signatory States. They will take effect one month 
after the notification by the Secretary-General to all Signatory States. 

The Contracting States may also denounce the Protocol separately on behalf of any of the 
territories referred to above. Article 7 applies to such denunciation. 


THE SECOND SCHEDULE. 

Convention on the Execution of Foreign Arbitral Awabds. 

Article 1. — In the territories of any High Contracting Party to which the present Convention 
applies, an arbitral award made in pursuance of an agreement, whether relating to existing or 
future differences (hereinafter called ‘'a submission to arbitration”) covered by the Protocol on 
Arbitration Clauses opened at Geneva on September 24th, 1923, shall be recognised as binding and 
shall be enforced in accordance with the rules of the procedure of the territory where the award 
is relied upon, provided that the said award has been made in a territory of one of the High 
Contracting Parties to which the present Convention applies and between persons who are subject 
to the jurisdiction of one of the High Contracting Parties. 

To obtain such recognition or enforcement, it shall, further, be necessary : 

(a) That the award has been made in pursuance of a submission to arbitration which is 

valid under the law applicable thereto ; 

(b) That the subject-matter of the award is capable of settlement by. arbitration under the 

law of the country in which the award is sought to be relied upon ; 

(c) Thai the award has been made by the Arbitral Tribunal provided for in the submission 

to arbitration or constituted in the manner agreed upon by the parties and in conformity 
wuth the law governing the arbitration procedure ; 

(d) That the award has become final in the country in which it has been made, in the sense 

that it will not be considered as such if it is open to opposition, appeal or pourvoi en 
cassation (in the countries where such forms of procedure exist) or if it is proved tjiat 
any proceedings for the purpose of contesting the validity of the award are pending ; 

(e) That the recognition or enforcement of the award is not contrary to the public policy or 

to the principles of the law of the country in which it is sought to be relied upon. 

Article 2, — Even if the conditions laid down in Article 1 hereof are fulfilled, recognition and 
enforcement of the award shall be refused if the Court is satisfied : 

(a) That the award has been annulled in the country in which it was made ; 

(d) That the party against whom it is sought to use the award was not given. notice of the 
arbitration proceedings in sufllcient time to enable him to present his case ; or that, 
being under a legal incapacity, be was not properly represented ; 

(c) That the award does not deal with the differences contemplated by or falling within the 
terms of the submission to arbitration or that it contains decisions on matters beyond 
the scope of the submission to arbitration. 

If the award has not covered all the questions submitted to the arbitral tribunal, the 
competent authority of the country where recognition or enforcement of the award is sought can^ 
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if it thinks fit, postpone such recognition or enforcement or grant it subject to such guarantee as 
that authority may decide. 

Article 5.— If the party against whom the award has been made proves that, under the law 
governing the arbitration procedure, there is a ground, other than the grounds referred to in 
Article 1 (a) and (c), and Article 2 (b) and (c), entitling him to contest the validity of the award 
in a Court of Law, the Court may, if it thinks fit, either refuse recognition or enforcement of the 
award or adjourn the consideration thereof, giving such party a reasonable time within which to 
have the award annulled by the competent tribunal. 

Article 4. — The party relying upon an award or claiming its enforcement must supply, in 
particular : 

(1) The original award or a copy thereof duly authenticated, according to the requirements of 

the law of the country in which it was made ; 

(2) Documentary or other evidence to prove that the award has become final, in the sense 

defined in Article 1 ( d), in the country in which it was made ; 

(3) When necessary, documentary or other evidence to prove that the conditions laid down in 

Article 1, paragraph 1 and paragraph (a) and (c), have been fulfilled. 

A translation of the award and of the other documents mentioned in this Article into the 
official language of the country where the award is sought to be relied upon may be demanded. 
Such translations must be certified correct by a diplomatic or consular agent of the country to 
which the party who seeks to rely upon 'the award belongs or by a sworn translator of the country 
where the award is sought to be relied upon. 

Article 5. — The provisions of the above Articles shall not deprive any interested party of the 
right of availing himself of an arbitral award in the manner and to the extent allowed by *the law 
or the treaties of the country where such award is sought to be relied upon. 

Article d. The present Convention applies only to arbitral awards made after the coming 

into force of the Protocol on Arbitration Clauses, opened at Geneva on September 24th, 1923. 

Article 7. — The present Convention, Vhich will remain open to* the signature of all the 
signatories of the Protocol of 1923 on Arbitration Clauses, shall be ratified. 

It may be ratified only on behalf of those Members of the League of Nations and non- 
Member States on whose behalf the Protocol of 1923 shall have been ratified. 

Eatifications shall be deposited as soon as possible with the Secretary-General of the League 
of Nations, who will notify such deposit to all the signatories. 

Article 8. — The present Convention shall come into force three months after it shall have 
been ratified on behalf of two High Contracting Parties. Thereafter, it shall take effect, in the 
case of each High Contracting Party, three months after the deposit of the ratification on its behalf 
with the Secretary-General of the League of Nations. 

Article P. — The present Convention may be denounced on behalf of any Member of the 
League or n'on-Member State. Denunciation shall be notified in writing to the Secretary-General 
of the League of Nations, who will immediately send a copy thereof, certified to be in conformity 
with the notifications, to all the other Contracting Parties, at the same time informing them of 
the 'date on which he received it. 

The denunciation shall come into force only in respect of the High Contracting Party which 
shall have notified it and one year after such notification shall have reached the Secretary-General 
of the League of Nations, 

The denunciation of the Protocol on Arbitration Clauses shall entail, ipso facto, the 
denunciation of the present Convention. 

Article IP.— The present Convention does not apply to the Colonies, Protectorates or territories 
imder suzerainty of any High Contracting Party unless they are specially mentioned. 

The application of this Convention to one or more of such Colonies, Protectorates or territories 
to which the Protocol on Arbitration Clauses opened at Geneva on September 24th, 1923, applies, 
can be effected at any time by means of a declaration addressed to the Secretary-Generk of the 
League of Nations by one of the High Contracting Parties. 

Such declaration shall take effect three months after the deposit thereof. 

The High Contracting Parties can at any time denounce the Convention for all or any of the 
Colonies, Protectorates or territories referred to above. Article 9 hereof applies to. such denunciation*- 
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Article IL — A certified copy of the present Convention shall be transmitted by the Secretary- 
General of the League of Nations to every Member of the League of Nations and to every non- 
Member State which signs the same. 


THE INDIAN ARMS ACT, 187& 

CONTENTS. 
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The FIEST 8 GEEI > VhE .— [ Bepealed.l 

The second SCHEDULE.— 


STATEMENT OF OBJECTS AND REASONS. 


" The law relating to arms, ammunitions has long 
been felt to be in an unsatirfaotory state. In some 
particulars it has been found defective, and on many 
pcunts it presents difficulties of construction which 
might at any time prove embarrassing to the Govern- 
ment or entail hardship on innocent persons. 

2. So far back as the year 1870 a Bill was introduced 
to remedy this state of things; but, owing in part to pre- 
sure of work and in part to other causes, it was allowed 
to stand over. 

3. The present Bill is in the main a consolidation of 
the existing law, and a re-enactment of it in a simpler 
form with such improvements in points of detail as the 
cx^rience of the working of the Axms Act of 1860 has 
shown to be desirable. On two points only does it pro- 
pose to introduce changes of any importance. 


4. The first of these points is dealt with in S. 7, 
which, taken with the second schedule, imposes duties 
on the importation by sea of arms and parts of arms, 
etc. Those duties, it will be observed, are fixed without 
reference to the value of the articles on which they are 
imposed, and they are so fixed and are pitched, at 
what may seem at first sight to be high rates, expressly 
with a view to cheek the importation of a cheap class 
of arms, the importation of which has of late years 
largely increased, 

5. Such arms cannot, from their inferior make, be 
intended for sporting purposes, and there is reason to 
suspect that a considerable proportion of them finds its 
way into the hands of the criminal classes in the in- 
terior of the country or of the hostile tribes on our 
frontiers. It has been found very difficult to preveniL 



134 


THE INDIAN ABMS ACT, 1878 


the transit of such arms from the sea-ports into the in- 
terior of the country and towards the frontiers when 
once they are imported, and it is believed that the 
simplest method of cheeking their importation, and the 
method least oalcnlated to interfere with the legitimate 
trade in arms of a superior class, is to impose an uni- 
form duty of the nature proposed. 

6, The other point on which the Bill goes to intro- 
duce a material change in the existing law is that of 
the possession of arms. At present the mere pos- 
session of arms is prohibited only in certain provinces, 
which, to use the language of Act XXXI of 1860, 
have been “disarmed’*, throughout the rest of the 
country, though no person can go armed or carry arms 
except under a special exemption or hy virtue of a 
licence, the mere possession of arms other than cannon 
is not restricted. 

7. Now there is good reason to believe that this 
complete absence of restriction in the districts which 
have not been disarmed has led to the law prohibiting 
the transport of arms and the export of arms across the 
frontiers being extensively evaded. As long as all 
persons indiscriminately may have arms in their pos- 
session to any amount they please in the districts which 
have not been disarmed, it is practically impossible to 
prevent such arms being passed on to the disarmed 
districts, to the predatory classes in Native States, and 
to the hostile tribes on our frontiers. 

The only remedy seems to he to place the possession of 
arms throughout the whole of British India under 


control, and this it is proposed to do by S. 11 [now 

S. 14] of the Bill, which requires all such possession to 
be under a licence. 

8. It will, however, be observed that ample safeguards 
are provided to prevent this prohibition pressing un- 
fairly against respectable persons desiring to possess 
arms for legitimate purposes. Section 11 allows a period 
of three months after the 'Bill becomes law within 
which the possession of arms in the districts not hitherto 
disarmed will not be illegal, and during which any 
person in such districts can apply for a licence; S. 25 
enacts that in these districts no person shall be prose- 
cuted for possessing arms without the previous sanction 
of the Magistrate of the District; S. 26 imposes special 
and very stringent conditions on searches for arms; and 
lastly, under S. 23 [now S. 27], the Government may 
exempt any class of persons from the operation of the 
prohibition altogether. 

9. On the whole it may be safely affirmed that, with 
a system of licences granted either without charge or 
on the payment of small fees, and in cases where it is 
sale so to grant them for reasonably long periods, the 
Bill will not, as regards the possession of arms, materially 
affect the position of any persons to whom the right to 
possess arms can, with a due regard to the public peace 
and safety, be conceded. 

10. It need only be added that S. 3 [now S. 1] of 
the Bill maintains in force all exemptions granted 
under the present law.” — Gazette of India, 1877, 
Part V, Page 650. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION. 

—Amended by Acts XX of 1919 and XLIX of 1920. —Amended in N.-W.F.P. by N.-W.F.P. Act I of 193i. 

— Adapted by A. 0. 

—Amended in Bepgal by Bengal Acts XXI of 1932, ^Bepealed in part by Acts XII of 1891; VIII of 1930; 
and VII of 1934, and I of 1938. 


COGNATE ACTS AND PROVISIONS. 


1. CRIMINAL PROCEDURE CODE, 1898, S. 184. 

2. Explosives act, IV of 1884, S. 15. 

3. Indian Port act, XV of 1908, s. 27. 

4. Indian tariff act, XXXII of 1934, S. 2, 

SCH. I, Section XIX. 


5. MALABAR WAR-KNIVES ACT, XXIV OF 1854. 

6. Penal Code, i860, Ss. 122 , 144, 148, and 149. 

7. Sea Customs act, VIII of 1878, S. 88. 


ACT NO. XI of 1878.^ 

[Idi/i, March 1878.] 

An Aci to consolidate and amend the laxo relating to Ai'ms, 

Ammunition and Military Stores. 

Whereas it is expedient to consolidate and amend the law relating to arms, ammunition and 
Preamble, military stores: It is hereby enacted as follows : — 

[a] For discussions, in Council, see Gazette, of India, 1877, Supplement, pp. 3016 and 3030; ibid, 1878, 
Supplement, pp. 435 and 453. 

This Act has been declared to be in force in Panth Piploda by the Panth Piploda Laws Regulation, 1929 (1 
[I] of 1929); S. 2; and except S. 15, in the Santhal Parganas by the Santhal Parganas Settlement Regulation (3 
[III] of 1872), in the Khondmals District by the Khondmals Laws Regulation, 1936 (4 [IV] of 1936), S. 3 and 
Sch., and in the Angul District by the Angul Laws Regulation, 1936 (5 [V] of 1936), S. 3 and Sch. 

It is in force throughout the Province of Assam except the Lushai HUls, see Notiffeation No. 2443-T,, dated 
the 1st June 1914, Assam Gazette, 1914, Pt, II, p. 843. 

It has been declared by notification under S. 3 (a) of the Scheduled Districts Act, 1874 {14 [XIV] of 1874), 
to be in force in the Districts of Ha-zaribagh, Lohardaga and Manbhum, and in Pargana Dhalbhum and the 
Kolhan in the District of Singbhum, see Gazette of India, 1881, Pt. I, P. 504. The District of Lohardaga included 
at this time the present District of Palamau, which was separated in 1894; Lohardaga is how called the Ranchi 
District, see Calcutta Gazette, 1899, Pt. I, p. 44. 

It has been extended to British Baluchistan by Notification under sections 5 and 5A of the Scheduled 
Districts Act, 1874, with certain modifications and exceptions, see p. 97 of the Baluchistan Local Buies and 
Orders, Edition 1926. 


PREAMBLE 

\ 1. Interpretation of the Act. — [1] A penal 
anaetment like Arms Act must be construed in favour 


of individual person where any doubt exists. (V ol 15) 
1928 Nag. 219 (220) : 29 Cri L Jour 575. 

[2] The Act being a highly penal Act should be 
strictly construed. (1893) 16 All 129 (131). 
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Its application to tlie Pargana of Spiti is barred by S. 14 of the Spiti Regulation 1873 (1 [I] of 1873)* As to 
Upper Tanawal in the Hazara District, see Ss. 3 and 6 (4) of the Hazara (Upper Tanawal) Regulation, 1900 (2 
[H] of 1900). 

As to the possession, manufacture and export of arms, ammunition and gun-powder in the Chittagong Hill 
Tracts, see the Chittagong Hill Tracts Regulation, 1900, (1 [I] of 1900), Ss. 11 and 12. 

L — Preliminary. 

1. This Act roay be called the INDIAN ARMS ACT, 1878 : and it extends to the ^hole of 

‘Short title. Local extejit, British India. 

Savings. But nothing herein contained shall apply to — 

(a) arms, ammunition or military stores on board any sea-going vessel and forming part 
of her ordinary armament or equipment, or 

(b) the manufacture, conversion, sale, import, export, transport, bearing or possession of 

arms, ammunition or military stores by order of ^[any (Government in British India] , 
or by a public servant or *^[a member of either of the forces constituted by the Indian 
Territorial Force Act, 1920, or the Auxiliary Force Act, 1920] in the course of his duty 
as such public servant or ^ [member] . 

[a] Suhstiiuted by A. 0. for “fche Government.” [b] Suhshtuted by S. 35 of the Auxiliary Force Act, 1920 (49 
[XLIX] of 1920) for “a Volunteer enrolled under the Indian Volunteers Act, 1869.” [o] Substituted by S. 3-5, 
ih%d for “Volunteer.” 

2. This Act shall come into force on such day"'’’ as the ^[Central Government] by notification 

Gomjnencement, in the® [Official Gazette] appoints. 

[a] 1st October 1878 — see Gazette of India, 1878, Pt. I, p. 389. [b] Substituted by A. 0. for “Governor* 

General in Council.” [c] Substituted by A. 0. for “Gazette of India.” 

3. [Repeal of enactments] . Bepealed by the Bepealing Act, 1938 (I of 1988), S. 2 
and Schedule, 

Interpretation clause. ^ ^® something repugnant in the subject 

or context, — 

“ cannon” includes also all howitzers, mortars, wall-pieces, mitrailleuses and other ordnance 
and machine-guns, all parts of the same, and all carriages, platforms and appliances for mount- 
ing, transporting and serving the same : 

“ arms ” includes fire-arms, bayonets, swords, daggers, spears, spearheads and bows and 
arrows, also cannon and parts of arms, and machinery for manufacturing arms : 

^'ammunition” includes also all articles specially designed for torpedo service and 
submarine mining, rockets, gun-cotton, dynamite, lithofracteur and other explosive or fulminating 
material, gun-flint, gun- wads, percussion-caps, fuses and friction-tubes, all parts of ammunition 
.and all machinery for manufacturing ammunition, but does not include lead, sulphur or saltpetre: 

“ military stores ”, in any section of this Act as applied to any part of British India, means 
any military stores to which the [Central Government] may from time to time, by notifi- 
cation in the ^[Official Gazette], specially extend such section in such part, and includes 
also all lead, sulphur, saltpetre and other material to which the ® [Central Government] may 
from time to time so extend such section : 

[a] Substituted by A. O, for “ Governor-General in Council”, [b] Substituted by A, 0. for “Gazette of 
India.” 

" license ” means a license granted under this Act, and “ licensed ” means holding such license* 


1. SECTION 1 

[1] The sale of arms by Nazir of the Court, in execu- 
tion of a decree, is a sale by a public servant in dis- 
charge of his duty, and, therefore, excluded by S, 1, 
cl. (h), from the operation of this Act. (1886) 9 Rom 518 
(520). 

[2] HeldthSii a Sub-Inspector of Police not of the first 
grade, who had been presented by Government with a 
revolver, committed no offence by possessing and going 
armed with a dagger. (1907) 1907 Upp Bur Eul 1 (1, 2). 
*(Decided with reference to Government of India Noti- 
fication No. 518 of 1879 and S. 15.) 


SECTION 4 — SYNOPSIS. 

1. Air-gun. 

2. Ammunition. 

3. Arms, scope of definition. 

4. Arms, meaning of. 

5. Arms, what are. 

5a, Fire-arms. 

6. “Parts of arms”. 

7. Spear. 

'8. Sword. 

9. Unserviceable arms. 

1. Air-guil. — [1] Where air-gun found was similar 
to gem air-guns which are noi adapted for use with ex- 
plosive substftnces and whidi have been classed as taya 
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Section 4 (cmtd,) 

Toy the G-overnment for the purposes of the Tariff Act, 
it was held that the air-gun was a toy and did not 
come under the definition of arms within the meaning 
of the Arms Act. (1906) 4 Cri L Jour 239 (239). 

2. Ammunition. — [I] Gun-powder even if intended 
•for the manufacture of fireworks, is “ammunition** and 
hence its possession without licence is an offence 
under S, 19. (1885) 8 Mad 202 (204). 

[2] The expression “all parts of ammunition” as 
used in S. 4 includes empty cartridge cases. (1905) 2 
Cri L Jour '449 (451). (Yol 11) 1924 All 215 (215) : 46 
AU 107 : 25 CriL Jour 727 ; (1909) 10 Cri L Jour 573 
(574) : 32 All 152 ; (Vol 23) 1936 All 392 (393) : 37 
Cri L Jour 727.- (Section 95, Penal Code, applied to case 
of possession of empty cartridges not meant to be 
reloaded.) 

[But see (1890) 1890 Pun Re No. 20 (Cr) page 44 
(45) ; (Vol 13) 1926 AU 255 (256) : 27 Cri L Jour 136, 
(Empty cartridges are not ammunition unless they can 
be reloaded in India and used as ammunition by the 
person with whom they are found.) ; (Vol 12) 1925 All 
498 (498) : 26 Cri L Jour 1039 : 47 All 629. (Empty 
cartridges which cannot he reloaded in India are not 
ammunition.)] 

[3] Though lead as such is not ammunition, piece 
of lead in the shape of a bullet or shot is ammunition. 
<Vol 23) 1936 All 392 (393) : 37 Cri L Jour 727. 

[4] The words ‘other explosive or fulminating material* 
in S. 4, must he interpreted in the light of the foregoing 
examples of explosives, and include only such material 
as could be used for any military purpose. As patakhas 
are quite useless for such purposes they are not “am- 
munition** within the meaning of the Act. (Vol 18) 
1931 AU 17 (17) : 32 Cri L Jour 564 : 53 AU 226. 

[5] “Rockets’* referred to in S. 4 under the defini- 
tion of “ammunition** are war-rockets. (1882) 5 Mad 
159 (160). 

[6] An instrument for re-capping cartridge eases of 
the Martini- Hurry rifles is not machinery for manu- 
facturing ammunition within the meaning of the Act. 
(1890) 1890 Pun Re No 20 Cr. 44 (46). 

[7] Where there is no notification extending S. 19 
of the Act to saltpetre in a district, a person cannot 
be convicted under S. 19 of the Arms Act, for keeping 
saltpetre without a license, (1886) 1886 Rat TJn Or C 
227 (227). 

3. Arms, scope of definition. — [1] There is no 
-exhaustive definition in the Arms Act, of the expression 
“arms,” which, though necessarUy include the articles 
specified in the section may also be held to apply to 
other instruments or weapons. (1900) 1900 Pun Re 
No. 20 Cr p. 45; (Vol 6) 1919 Lah 472 (473) : 20 Cri L 
Jour 11; (Vol 21) 1934 Cal 368 (369) : 36 Cr L Jour 
766 : 60 Cal 1477. (Every type of air-gun whether is 
excluded from definition.); (1906) 1 Weir 654 (654), 
(A battle axe is an arm.); (Vol 1) 1914 Oudh 285 (286): 
15 Cr L Jour 685. (DeMtion is not happy.) 

[2] If any thing is not, in the opinion of the Court, 
^ arm within the meaning of the Arms Act, it is 
immaterial whether Government have or have not 
epluded it from the operation of the Act. Das of the 
kind described in the Government of India, Home 
Department Notification No. 827, dated 15th June 
1893, as excluded from the operation of the Act, are 
not arms within the meaning of the Act, and it is, 
therefore, unnecessary to exclude them from the 
operation of Act. (1893-1900 Low Bur' Rul 416, 
£1893-1900 Low Bur Rul 320, overruled.] 

4. Arms, meaning of. — [1] Whatever can be 
used as an instrument o^f attack or defence, and is not 
an. ordinary implement, for domestic purposes falls 


within the term "arms.** (Vol 6) 1919 Lah 472 (473) r 
20 Cr L Jour 11 : 1918 Pun Re No. 32 (Cr); (1907) 6 
Cr L Jour 227 (227, 228) : 34 Cal 749. (A sword-stick.) 
(1900) 1900 Pun Re No. 20 Cr p. 45; (Vol 9) 1922 Lah 
138 (139) : 23 Cr L Jour 63 : 2 Lah 291; (Vol 6) 1913 
Lah 211 (211) : 20 Or L Jour 577. 

[2] The purpose for which an implement is primarily 
intended regulates whether it is an arm or not. (1906) 

2 Cri L Jour 372 (374); (Vol 14) 1927 Lah 162 (163); 28 
Cri L Jour 199; (1910) 11 Cri L Jour 153 (L B); (Vol 15> 
1928 Bang 49 (50) : 29 Cri L Jour 115 : 5 Rang 710, 
(A clasp-knife 5J inches long is an arm.); (1900-02) 1 
Low Bur Rul 271 (272). (A clasp-knife is not ordinarily 
an arm.); (Vol 27) 1940 Lah 468 (469, 470) : 42 Cri L 
Jour 144. (Takwas are not arms.) 

[See however (1893-1900) 1893-1900 Low Bur Rul 
487. (A clasp-knife is not a dagger and is not designed 
or suitable for warfare. Therefore, it does not come 
within the definition of “arms.”)] 

[3] The Act contains no exhaustive definition of 
“arms,” and the true meaning of the term must be 
arrived at in some cases by a consideration of the cir- 
cumstances attending them. Where the circumstances- 
of a case show that a weapon or instrument is carried 
or possessed for the purpose of offence or defence, and 
not for agricultural purposes or as an article of domestic 
utility, there is no reason why such a weapon or instra- 
ment should not be held to fall within the category oi 
“arms.** (1900) 1900 Pun Re No. 16 (Cr), p. 37 (38). 

[4] The mere fact that the use of a weapon may 
probably Cause death, does not make it “arms.** 
(Vol 1) 1914 Oudh 285 (286) : 15 Cri L Jour 686. (A 
plain lathi with a detachable blade attached to it is 
not “arms.”) 

[5] The true criterion is not whether any given dah 
is an “u-pyat** but what was the intention of the maker 
as regards its purpose. (Vol 10) 1923 Rang 23 (23) : 23^ 
Cr L Jour 694. 

[6] See also Note 5. 

5. Arms, what are. — [1] Whether any instru- 
ment is a fire-arm or not is a question of fact to be* 
determined according to circumstances. (1898) 21 Mad 
360 (362). 

[2] A hunting knife sharpened on one side only is 
“arm” within S. 4. (Vol 11) 1924 Cal 714 (715) ; 25 
Cri L Jour 1119 : 51 Cal 673. 

[3] A sword-stick is a sword sheathed in a cane-stiek 
and comes within the definition of arms in S. 4. (1907) 
6 Cri L Jour 227 (227, 228). 

[4] A battle-axe is an arm for the purposes of Arms 
Act. (1905) 1 Weir 654 (654). 

[5] Every air-gun or air pistol is not excluded from 
the definition of arms. (Vol 21) 1934 Cal 368 (369) : 35' 
Cr L Jour 765 ; 60 Cal 147.. 

[5a] Clasp-knives are not arms. (Vol 1) 1914 Low- 
Bur 259 (260) : 15 Cr L Jour 585. 

[6] A clasp-knife which has a blade 5J inches long 
with a pointed end and is fitted to a long handle and 
turns over into the handle falls within the meaning of 
the word “arms.** (Vol 15) 1928 Rang 49 (50) : 29 
CriL Jour 116 : 5 Bang 710. 

[7] Clasp-knives with dagger shape are arms. (1906)^ 
2 Cri L Jour 372 (374). 

[8] A* hunting knife sharpened on one side only is* 
“arm” within S. 4. (Vol 11) 1924 Cal 714 (716) : 25^ 
Cri L Jour 1119 : 51 Cal 573. 

[9] Instrument consisting of a lathi and an axe-like 
blade and not one used for domestic purposes is “arm.**' 
(Vol 15) 1928 Lah 295 (296) ; 29 Cri L Jour 961 : 9 
Lah 137. 

[10] Chavi is a weapon having large axe-like Wade, 
curved or otherwise, with an arrangement of rings ^ 0 Jr 
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n.— M anufacture, Conversion and Sale. 


Unlicensed manufacture, 8. No person shall manufacture, convert or sell, or keep, offer or 
^nversiott and sale yrohi- expose for sale, any arms, ammunition or military stores, except under 
* a license and in the manner and to the extent permitted thereby. 

Nothing herein contained shall prevent any person from selling any arms or ammunition 
which he lawfully possesses for his own private use to any person who is not by any enactment for 
the time being in force prohibited from possessing the same; but every person so selling arms or 
ammunition to any person other than a person entitled to possess the same by reason of an exemp. 
tion under section 27 of this Act shall, without unnecessary delay, give to the Magistrate of the- 
district, or to the officer in charge of the nearest police-station, notice of the sale and of the pur- 
chaser’s name and address. 


Section 4 (confd.) 

binding it to the handle which is of considerable length. 
It is an arm. (Vol 1) 1914 Lah 280 (280) : 15 Cri L 
Jour 506; (Vol 6) 1919 Lah 211 (211) : 20 Gri L Jour 
577» 

[10a] A handle three and a half feet long and a 

blade seven and a half inches in length This is a 

weapon which would be used as weapon of offence. 
(1900) 1900 Pun Re No. 16 (Cr), page 37 (39). 

[11] An old-fashioned muzzle-loading gun-barrel* in 
good condition and with the touchhole in a good order 
is a fire-arm within the meaning of S. 14. There is 
nothing in S. 14 inconsistent with S. 4. (1907) 5 Cri L 
Jour 435 (436) : 3 Nag L R 53. 

[12] A carving knife manufactured for culinary 
purposes even though carried about in a sheath like 
dagger is not an ‘*arm.*’ A knife, not otherwise an 
**arm,*' is not converted into an “arm” by the mere 
addition of a sheath to carry it, unless the character 
of the knife is altered, say, by grinding and making it 
double-adged. (1910) 11 Cri L Jour 153 (153) (L B). 

See also Note 4 and Notes on Sections 5, 14 and 19. 

5a. Fire-arms. — [1] The word ‘fire-arms* 
means arms that are fired by means of gun-powder or 
other explosives. (Vol 2) 1915 Cal 719 (723) ; 16 Cii L 
Jour 9 ; 42 Cal 1163. 


“Parts of arms.” — [1] In including parts of 
arms within the definition of ‘‘armsS*, the Legislature 
intended to provide against the importation of and 
retention of arms in parts which might be put together 
any moment and used as fire-arms. (1883) 6 Mad 60 
(60, 61) (FB). 

[2] Possession of loose parts of a revolver with nothm<y 

to show that they cannot be assembled together as to be 
capable of heiog used as a fire-arm is an arm. (Vol 20) 
1933 Cal 495 (495) ; 34 Cri L Jour 916. ^ 

[3] Parts of arms are arms. (Vol 10) 1923 Lah 617 
(618) . 25 Cri L Jour 539. (Bolts and bars of rifles are 
arms.); (1900) 1900 Pun Re No.20Cr, p. 45 (46). (Chavies 
are arms.); (1889) 1889 Pun Re No. 38 Cr, p. 142 (142), 
(Sword hilts are arms.) ; (1899) 12 0 P L R 10 (11) Or. 
(A gun-barrel is an arm.) 

[4] A broken and unserviceable gun will not fall 
under the designation of “parts of arms” within the 
meaning of S. 4. (1884) 7 Mad 70 (71). 

[5] By using both the words ‘spears' and ‘spear- 
h^a in S. 4 the Legislature clearly intended to 
Merentiate and distinguish between spears and spear- 
heads. In accordance with that section Arms’ includes 
parts of arnis’ and if the Legislature intended spear- 
hi^ds to be taken as parts of spears there was no neces- 
sity for intr(^ueing the word ‘spear-heads’ after the use 
of the word spears* in the section. Further, parts of the 
arms specifically mentioned in S. 4 have not been men- 
honed in that section. It is, therefore, clear that the 
i^lature m S. 4 enumerated only arms and not 
parts thereof. It follows that spear-heads cannot within 


the meaning of this section be taken to be parts of 
spears. (Vol 24) 1937 All 228 (229) : 38 Cri L Jour 511. 

7. Spear [1] “Spear” is spear even if it is called 

by another name such as Nishan Saheb and is used 
for religious purpose. (Vol 28) 1941 Lah 840 (341) ; 43 
Cri L Jour 76 : ILR (1941) Lah 789. 

[2] Whether the word ‘spear* used in a Gazette 
notification will necessarily include ‘spear-head* as being: 
‘part of ‘the arm*, see. (Vol 24) 1937 All 228 (229) : 38 
Cri L Jour 511. 

[3] See also (1905) 1 Weir 660 (660) which is based on 
the Government of India notification excluding spears of 
all kinds from the operation of any prohibition and 
direction contained in the Act so far as , regards the 
Presidency of Madras. 

8. Sword. — [1] A sword-stick is a ‘sword* within 
the meaning of the term ‘sword’ in the Arms Act.. 
(Vol 20) 1933 Bom 438 (439) i 35 Cri L Jour 104 (1). 

9. Unserviceable arms.'* — [1] A revolver, the 
trigger of which is out of order, is a fire-arm within the 
meaning of the ArmsuAct. In such cases, the question 
is not so much whether the particular weapon is service- 
able as a fire-arm, but whether it has lost its specifio 
character and has so ceased to be a fire-arm. (1898) 21 
Mad 360 (362) (FB). [Overruling (1883) 6 Mad 60 (60^ 
61) (FB)].; (1908) 7 Cri L Jour 350 (352) (Lah); (1909) 9^ 
Cri L Jour 259 (260, 261) (FB) ; (Vol 10) 1923 Lah 
617 (618) : 25 Cri L Jour 539 ; (Vol 20) 1933 Cal 495 
(495) : 34 Cri L Jour 916 ; (Vol 30) 1943 Mad 661 (661) : 
45 Cri L Jour 124 ; (Vol 24) 1937 Nag 213 (215) : 3& 
Cri L Jour 639 ; I L B (1937) Nag 488. (Gun without 
percussion cap is arm.) 

[But see (1884) 7 Mad 70 (71).] 

[2] See also S. 19 Cl. (/) Note 12. 

SECTION 5 — NOTE 

[1] A sikh is not exempted from the operation of 
prohibition as to manufacture of Kirpans, though he 
can possess them. (Vol 10) 1923 Lah 267 (267) : 25 
Cri L Jour 342 : 3 Lah 437. 

[2] In the Arms Act, the word “repair” appears 
neither in the provision prescribing a licence, nor in the 
provision prescribing a penalty, the word “convert”' 
being used in substitution therefor. The term “manu- 
facture” cannot be construed to include “repair”. (1905) 

1 Weir 653 (653) ; (1905) 1 Weir 656 (656). 

[3] The word “manner” as used in S. 5 appears to 
have reference to the conditions under which a lioenc&i 
for the weapon is given, e.g., as to how it is to be kept, 
and used and as to its being produced at the time re- 
quired. Hence altering a match-lock into percussion- 
gun, is not punishable, as this does not amount to, 
conversion. (1887) 10 Mad 131 (132). 

^ [4] The section does nut at all speak about permis- 
sion to sell. An application by the accused for permission 
to sell his gun amounts to giving notice under S. 5. 
(1883) 6 Mad 60 (61) (FB). 

[5] The manufacture or possession of fire-works, 
including rockets which are mere fire-works, does noljr 
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. Ill — I mport, Export and Transport* 

6 . No person shall bring or take by sea or by land into or out of British India any arms, 
UMcensed importation ammunition Or military stores except under a license and in the manner 
and exportation prohibited, and to the extent permitted by such license. 

Nothing in the first clause of this section extends to arms (other than cannon) or ammunition 
Importation and expor- imported or exported in reasonable quantities for his own private use 
tation of arms and ammn- by any person lawfully entitled to possess such arms or ammunition ; 
mtion for private use. Collector of Customs or any other " officer empowered by the 

^[Central Government] in this behalf by name or in virtue of his office may at any time detain 
such arms or ammunition until he receives the orders of the ^ [Central Government] thereon. 

Explanation. — Arms, ammunition and military stores taken from one part of British India 
to another by sea or across intervening territory not being part of British India, are taken out of 
and brought into British India within the meaning of this section. 

[a] Substituted by A. 0. for * ‘Local Government.” 

Sanction of Central Gov- Notwithstanding anything contained in the Sea Customs Act, 

ernment required to ware- 1878, no arms, ammunition or military stores shall be deposited in any 
housing of anjis, etc. warehouse licensed under section 16 of that Act without the sanction of 

the ‘'^[Central Government]. 


[a] Substituted by A. 0. for “Local Government.” 

8 . [Levy of duties on arms, etc., imported by Sea.] Bepealed by the Amending Act, 1891 
(XII of 1891). 

9 . [Power to impose duty on import by land,] Bepealed by the Amending Act, 1891 (XIX 
■of 1891). " 

Power to prohibit trans- 10 * The ^[Central Government] may from time to time by notifi- 
cation in the ^[Official Gazette], — 

(a) regulate or prohibit the transport of any description of arms, ammunition or military 

stores over the whole of British India or any part thereof, either altogether or except 
under a license and to the extent in the manner permitted by such license and, 

(b) cancel any such notification. 

Explanation. — Arms, ammunition or military stores transhipped at a port in British India 
'Transhipment of arms. are transported within the meaning of this section. 

[a] Substituted by A. 0. for “Governor-General in Council.” [bj Substituted by A. O. for “Gazette of India,” 

11 . The ®'[Oentral Government] ''1 may, at any places along the boundary- 

Power to establish search- line between British India and foreign 'territory, and at such distance 

ing statioyis. within such line as it deems expedient, establish searching, posts 

•at which all vessels, carts and baggage-animals, and all boxes, bales and packages in transit, may 
be stopped and searched for arms, ammunition and military stores by any officer empowered by 
'^[the Central Government] in this behalf by name or in virtue of his office. 

Xa] Substituted by A. 0. for “Local Government.” [b] Words “with the previous sanction of the Governor- 

General in Council,” were repealed by A. O, [e] Substituted by A. O. for “such Government”. 

12 . When any person is found carrying or conveying any arms, ammunition or military 
Arrest of persons convey- stores, whether covered by a license or not, in such manner or under 

-inp arms, etc., under sus- circumstances as to afford just grounds of suspicion that the same 

ptciou circums ances. being carried by him with intent to use them, or that the same 

may be used, for any unlawful purpose, any person may without warrant apprehend him and take 
Auch arms, ammunition or military stores from him. 

Procedure whm arrest Any person so apprehended, and any arms, ammunition or niili- 

made by person not Magis- tary stores so taken by a person not being a Magistrate or Police-officer, 
trate or Police officer. delivered over as soon as possible to a Police-officer. 

All persons apprehended by, or delivered to, a Police-officer, and all arms and ammunition 
seized by or delivered to any such officer under this section shall be taken without unnecessary 
delay before a Magistrate. 


Section 5 (conid.) 

come within the prohibition of S. 5. (188^3) 5 Mad 159 

' TO The sale of ammunition by an agent of a licence 
diolder eSected oil the premises covered by the license is 


not illegal. (1889) 12 Mad 473 (475). 

[7] Under S. 5 it is a proper thing for the Court to 
give notice when ordering the sale of arms. (1885) 9 
Born 518 (520). 

[8] See also Note on Section 19 01. {a)'. 
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IV.— Going armed and possessing Arms, etc. 

ProMUtiofi of going 18 . No person shall go armed with any arms except under a 
armed ivithout license, license and to the extent and in the manner permitted thereby. 

Any person so going armed without a license or in contravention of its provisions may be 
disarmed by any Magistrate, Police-officer or other person empowered by the ^[Central Govern- 
ment] in this behalf by name or by virtue of his office. 

[a] Substituted by A. O. for “Local Government.** 

14 . No person shall have in his possession or under his control any cannon or fire-arms, or 
Vnlicensed possession of any ammunition or military stores, except under a license and in the 
fire-arms, etc, manner and to the extent permitted thereby ]. 

[a] Last three paras, were repealed by the Amending Act, 1891 (12 [XII] of 1891). 


SECTION 13 — SYNOPSIS, 

1. “Going armed.’* 

2. Servant of a licensee going armed. 

3. “To the extent and in the manner permitted 

thereby.** 

4. “ Under a license. ’* 

' 1. “Going armed.** — [1] The term “going arm^ 
«d”in S. 13 means “ carrying arms. ” (1905) 1 Weir 663 
(663). 

[But see (1897-1901) 1 Upp Bur Bui I. (Carrying 
arms does not necessarily equal going armed.)] 

[2] Taking blunt spear, capable of being sharpened, 
to parade ground for gymnastic purposes is “going 
armed.*’ (Vol 17) 1930 Bom 174 (175) : 31 Cri L Jour 
1109. 

[3] A man who is found going about with a pistol, 
gun or sword, must, in the absence of proof to the con- 
trary, ^ be presumed to be carrying it with intention of 
using it, should an opportunity arise. Hence, he goes 
armed within the meaning of this section. (Vol 24) 1937 
Nag 213 (214) : 38 Cri L Jour 639 : I L R (1937) Nag 
488. 

[4] A person, who appears in a public place or issues 
from his own property or abode, having about his per- 
son a weapon of the sort described in S. 4, and not 
covered by a licence goes armed within the meaning of 
*8. 13 of the said Act. (1893-1900) Low Bur Eul 284. 

[5] Where the accused was found in another man’s 
house wearing dagger and did not allege that the dagger 
was not his or that he had not brought it to the house 
hut specified the purpose for which the dagger was used, 
held, that the offence of “going armed with a dagger in 
contravention of S. 13” had been committed by the ac- 
cused. (1897-1901) Upp Bur Rul Vol 1, 4 (4, 5). 

[6] To be in possession or control of arms other than 
those mentioned in S. 14 is not an offence, though it is 
an offence to go armed with them, as provided in S. 13. 
(Vol 20) 1933 Cal 692 (694) : 60 Cal 1432 : 35 Cr L 
Jour 125 ; (1892-1896) 1 Upp Bur-Rul 1 (1). 

[7] The accused, who was found wearing a dagger, 
was wanted by the police for the commission of theft 
for which he was sentenced. It was held that in the 
circumstances of the ease the accused was going armed. 
(1897-1900) 1 Upp Bur Rul 4 (5). 

[8] See also Section 19, Note 5. 

2. Servant of licensee going armed. — [1] A 
servant carrying some arms of his master having no 
control over the use of them, cannot be said to be going 
armed. (1897-1901) 1 Upp Bur Rul 1. 

[2] Servant of an exempted person carrying or using 
gun of his master with his permission commits no 
offence. (Vol 6) 1919 All 160 (160) : 20 Or L Jour 432 ; 
(1899) 3 OWN 394 (395); (1912) 13 Cr L Jour 860 (860): 
37 Bom 181. (A servant sent by his master to bring 
a gun left at a village cannot be convicted for 
possession of the gun while he is bringing it back.); 
‘(1881) 1881 All W N 7 (8), (Gun lent to servant to shoot 


game.) ; (Vol 4) 1917 All 327 (328) : 18 Cri L Jour 297. 
(Do.) 

[But see (1911) 12 Cri L Jour 122 (122). (A servant 
going out with his master’s gun, at the request of 
his master, to shoot duck for him is guilty of “going 
armed.”)] 

[3] Where a person was allowed under a notification 
to carry a gun for his “personal use,” held, that the 
servant of such person cannot be convicted for carrying 
the gun and using it for the purpose of shooting game 
for his master, because such use comes within the ex- 
pression “personal use.” (1900) 22 All 118 (120). 

[4] A licence to carry arms including a retainer, 
authorizes any retainer to carry the arms specified in 
the licence with the permission of his master. The 
licence should not be so construed as to restrict the 
retainer to carry the arms only in the presence of the 
master. (1893) 20 Cal 444 (446). 

[5] See also Section 19, oh (f)^ Note 9. 

3. “To the extent and in the manner permit- 
ted thereby.” — [1] A licence prescribed that arms, 
should not be carried in a religious procession or a public 
assemblage. When arms were carried in a marriage 
procession, it was held that the accused did ’not break 
the condition of the licence as marriage procession is 
neither the religious nor the public assemblage. (Vol 15) 
1928 Nag 219 (220) : 29 Cri L Jour 575. 

[But see (Vol 10) 1923 Bom 35 (36) : 23 Cri L Jour 
450. (Marriage procession becomes a public assemblage 
as soon as it emerges into a public road.)] 

[2] Where a licence to go armed is granted for pro- 
tection only, the licensee cannot use it for sport or dis- 
play. (1905) 1 Weir 663 (663). 

4. “Under the license.” — [1] Section 13 pro- 
hibits any person from going armed except under the 
licence. These words cannot be held to mean that the 
licensee is bound to take his license with him whenever 
he goes armed. (1905) 1 Weir 661 (661): (Vol 8) 1921 
Oudh 149 (149) : 22 Cri L Jour 755 : 24 Oudh Cas 265. 

[2] If the hearer of arms on being required to show 
his licence is prepared to produce it on being given a 
reasonable opportunity to get it, and such licence exists, 
he should not be prosecuted. The production of the 
licence at the trial is a sufficient answer to the charge of 
infringing the Arms Act. (1893) 20 Cal 444 (446), 

SECTION 14 SYNOPSIS. 

1. Manner and extent. 

2. Military stores. 

3. Persons exempted from licence. 

4. Possession and licence. 

1. Manner and extent. — [1] The word “extent” 
in S, 14 is not limited in its meaning to territorial 
extent. (Vol 20) 1933 Cal 218 (219): 34 Or L Jour 363; 

60 Cal 445. 

[2] Where a licence for breach loading gun autho- 
rizes licensee to keep cartridges, the licensee is not 
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45. In any place, to ■which section 32, danse 2, of Act no. xxxi of i860®’ applies at the time- 
Possession of arms of any this Act comes into force or to which ^[the Central Government] may 
descmytion without license fey notification in the ® [Official Gazette] specially extend this section,^ 
prohibited in certain places. person shall have in his possession any arms of any description, ex^ 
cept under a license and in the manner and to the extent permitted thereby. 

[a] Act 31 [XXXI] of 1860 was repealed by S. 3 of this Act. [b] Substituted by A. 0. for “the Local Govern- 
ment with the previous sanction of the Governor-General in Council.*’ [c] Substituted by A. 0, for “Local 
Official Gazette.” [d] Section 15 has been especially extended to— (1) Places in Bombay, see Bom. E. and 0. 

(2) Places in Madras, see Mad, E. and O. (3) Places in Punjab, see Punjab Gazette, 1899, Pt. I, p. 285; lUd 
1900 Pt. I,p. 810. (4) Places in U. P., see U.P.E. and 0. (5) Places in Assam, see Assam Gazette, Extra, dated 
23-3-1923. 

®'[16. ( 1 ) Any person possessing arms, ammunition or military stores the possession whereof 
In certain cases arms to ^^*9? consequence of the cancellation or expiry of a license or of an 
be deposited at police-stations exemption or by the issue of a notification under section 15 or otherwise, 
or with licensed dealers. become unlawful, shall without unnecessary delay deposit the same 


Section 14 (contd,) 

debarred from possessing powder for purpose of re-load- 
ing cartridges. The word “manner” in S. 14 must not 
be given a restricted meaning. (Yol 33) 1946 Oudh 124 
(125). 

[3] Where the licence is for a full-sized gun, posses- 
sing under it half barrel gun is an offence, (Vol 15) 
1928 Lah 759 (759) : 29 Cri L Jour 472. 

[4] In a District where bisons were notoriously in the^ 
habit of injuring crops, a licence for a gun was given 
under Eorm 11 Eulel6 to Mil wild beasts doing damage 
to crops. It was held that the licence-holder could use the 
gun for shooting bison for sport. (1883) 5 Mad 26 
(27, 28). 

2. Military stores — [1] Dalwes, spears and forks 
do not come within the term “military stores” in S, 14, 
and they can be possessed. (1892-96) 1 XJpp Bur Eul 
1 ( 1 ). 

3. Persons exempted' from licence. — [1] The 
petitioner, who was promoted from the rank of Haveldar 
to the rank of Jamadar on 30th August, with retrospec- 
tive effect from the 1st June, was held to be a com- 
missioned officer from the 1st June, and therefore was 
held to fall within one of the classes exempted by the 
Government of India from the operation of the prohibi- 
tion contained in S. 14 of the Arms Act. (1885) 1885 
Pun Ee No, 27 Or p. (64). 

[2] If it is established that an accused had no licence 
and if he could not prove himself to be exempted under 
the Act or Buies he would be a person within the pro- 
visions of S. 14. (Vol 19) 1932 Bang 180 (182) ; 34 
Cri L Jour 112. 

[3] Held that under Sch. 7, Item (e) of the Rules of 
1924, a person would not be entitled to be exempt from 
a licence though he may be exempted from payment 
therefor. (Vol 19) 1932 Bang 180 (182) : 34 Cri. L Jour 
112 . 

[4] See also Section 19, Cl. (f) Note “exemptions.” 

4. Possession and licence [1] Throughout the 

Act the word “possession” must be taken to mean some 
thing different from mere “control.” A servant using a 
gun belonging to hia master would no doubt have the 
weapon under his control but its possession is with his 
master only. (1908) 8 Cri L Jour 18 (19). 

[2] The possession of a gun without a licence by the 
servant of & person exempted from keeping licence is 
not an oSenee under S. 14. (1885) 1885 Pun Be No. 27 
Cr p. (64). 

[3] The imserviceable remains of a gun could not be 
fairly described as ‘fire-arm’ within the meaning of 

S. 14 of this Act and do not require to be protected 
by a licence under that section. (1899) 12 0 P L R 
8 (9) Or. ((1883) 6 Mad 60 and 7 Mad 70, referred to.) 

[4] A gun-barrel is not a “fire-arm” within the 


meaning of S, 14, nor does it fall under any of the 
other articles mentioned in that section. It can be 
possessed without licence. (1899) 12 OPLB 10 (11) (Or). 

[5] A person who possesses an arm after the expiry of 
the licence commits an ofienoe under S. 1^ (f). (Vol 24) 
1937 Pesh 30 (31) : 38 On L Jour 396; (Vol 20) 1933 
Cal 218 (219) : 60 Cal 445 : 34 Cri L Jour 363. (Evert 
for a month.) 

[6] Upon, the death of a licence-holder, the person 
succeeding him to the management of his property did 
not renew the licence for a gun. The gun was, tw(?' 
years after the death, found m possession of one of the 
servants. It was held that the servant was guilty. (1912) 
13 Ori L Jour 625 (525). 

[7] An order extending time for renewal of licence 
keeps a licence already granted in force till the expiry of 
the time extended. The licensee cannot be convicted of 
an offence of possession of arms before the extended 
time. (1899) 3 Cal W N 394 (394). 

[8] A licence for a gun was granted under Porm 16 
but was not renewed before the period prescribed for 
renewal. It was held that possession of the gun after 
the expiry of such period was an offence. The fact that 
there is a provision for renewing the licence during a- 
further period on payment of certain fees does not affect 
the position. (Vol 29) 1942 Lah 300 (301) : 44 Cri L. 
Jour 101 : ILR (1943) Lah 756. 

[9] From the fact that accused are members of an> 
organisation, the object of which is to commit terroristic 
offences, it would not follow, in the absence of other 
evidence, that the accused were also parties to a crimi- 
nal conspiracy for the definite and specific purpose of 
possessing fire-arms in contravention of the Act. This^ 
prosecution must specially prove. (1936) 37 Ori L Jour 
840 (842), 

1. SECTION 15. 

[1] The possession of bayonets without a licence is 
not an offence punishable under the Arms Act except in 
districts proclaimed under S. 15 of that Act. (1872-92)'’ 
1872-92 Low Bur Rul 426. 

[2] Under the U, P. Arms Rules and Orders (1924), 
R. 35, a repairer of arms in possession of guns for repairs 
cannot be convicted of offence of being in possession of 
arms without licence — Length of justifiable time of 
possession depends upon circumstances. (Vol 16) 1929“ 
All 720 (720) : 30 Ori L Jour 984 : 52 All 92. 

[3] The possession of a sword or dagger without a* 
licence in a place to which S. 16 has not been rendered- 
applicable, is not punishable under S. 19 (f). (1905) 1 
Weir 666 (666). 

[4] Held that in the absence of any notification* 
under S. 15, the possession of any arms in the Badami 
Taluka was not punishable, (1885) 9 Bom 478 (482). 
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either with the officer in charge of the nearest police-station or, at his option and subject to such 
conditions as the ^[Central Government] may by rule prescribe, with a licensed dealer. 

(2) When arms, ammunition or military stores have been deposited under sub-section (l) or 
before the first day of January 1920, under the provisions of any law for the time being in force, 
the depositor shall, at any time before the expiry of such period as the ^[Central Government] 
may by rule prescribe, be entitled — 

(a) to receive back any thing so deposited the possession of which by him has become 
lawful, and 

(b) to dispose, or authorize the disposal, of any thing so deposited by salS or otherwise to any 

person whose possession of the same would be lawful; and to receive the proceeds of any 
such sale: 

Provided that nothing in this sub-section shall be deemed to authorize the return or disposal 
of anything the confiscation of which has been directed under section 24. 

f All things deposited as aforesaid and not returned or disposed of under sub-section (2) 
within the prescribed period therein referred to shall be forfeited to His Majesty. 

(4) (a) The ^[Central Government] may make rules consistent with this Act for carrying 
into effect the provisions of this section. 

(h) In particular and without prejudice to the generality of the foregoing provisions, the 
**[Central Government] may by rule prescribe — 

(i) the conditions subject to which arms, ammunition and military stores may be deposited 
with a licensed dealer, and 

( ii ) the period after the expiry of which things deposited as aforesaid shall be forfeited 
under sub-section ( 3)3 

[a] Substituted by the Indian Arms (Amendment) Act, 1919 (20 [XX] of 1919), S. 2 for the original 
section, [b] Substituted by A, 0. for “Local Government**. 

V. Licences. 


17. The ^[Central Government] may from time to time by notification in the ^[Official 
Power to 7ndke rules as to Gazette], make rules to determine the offiioers by whom the form in 
licenses, which, and the terms and conditions on and subject to which, any license 

shall be granted®; and may by such rules among other matters — 

(a) fix the period for which such license shall continue in force; 


(b) a fee payable by stamp or otherwise in respect of any such license granted in a place 
to which section 32, clause 2, of Act No. XXXI of 1860*^ applies at the time this Act comes 
into force or in respect of any such license other than a license for possession granted in 
any other place; 

(c) direct that the holder of any such license other than a license for possession shall keep a 

record or account, in such form as the ® [Central Government] may prescribe, of anything 
done under such license, and exhibit such record or account when called upon by an 
officer of Government so to do ; 

(d) empower any officer of Government to enter and inspect any premises in which arms, 
ammunition or military stores are manufactured or kept by any person holding a license 
of the description referred to in section 5 or section 6 ; 

(e) direct that any such person shall exhibit the entire stock of arms, ammunition and 

military stores in his possession or under his control to any officer of Government so 
empowered ; and 

{fj require the person holding any license or acting under any license to produce the same, 
and to produce or account for the arms, ammunition or military stores covered by the 
same when called upon by an officer of Government so to do. 

[a] Substituted by A. O. for “Governor-General in Council’*, [b] Substituted by A. 0. for ‘Gazette of India”, 
[e] For rules as to licenses, see the Indian Arms Buies, General Buies and Orders, Vol. II; [d] Act 31 
lXXXI] of 1860 was repealed by S. B of this A ct; [e] Substituted by A. O. for “Local Government.” 

- !• SECTION 17. ing crops will be justified in -going armed for the pur- 

* Licence-holder must apply for renewal before ex- poses of sport and no separate licence under S. 17 is 

piiy of lieense--Possession of gun after expiry is offence necessary. (1882) 6 Mad 26 (27). 
unto S. 19 {/). (Vol 29) 1942 Lab 300 (300) : 44 [3] When receiving applications for licences a Dis- 

(1943) Lab 756. trict Magistrate acts as an executive officer and not as 

1 - 11 '^ho are granted licenses ^o carry arms to a Court. Hence the rules framed by the High Court da 

imi bisons which are notoriously iur the habit of mjur-'- not apply. (1908) 4 Nag L E 134 (136). — — - 
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license may be cancelled or suspended — 

(a) by the oiB&cer by •whom the same was granted or by any authority to which he may be 
subordinate, or by any Magistrate of a district, or Commissioner of Police in a presi- 
dency-town, within the local limits of whose jurisdiction the holder of such license may 
be, when for reasons to be recorded in writing, such officer, authority, Magistrate or 
Commissioner deems it necessary for the security of the public peace to cancel or 
suspend such license ; or 

(b ) by any Judge or Magistrate before whom the holder of such license is convicted of an 
offence against this Act, or against the rules made under this Act ; and 

^[the Central Government may by a notification in the Official Gazette cancel or Suspend all or 
any licenses throughout the whole or any portion of British India] . 

[a] Substituted by A. 0. for ** the Local Government may at its discretion |by a notification in the local 
official Gazette cancel or suspend all or any licenses throughout the whole or any portion of the territories 
under its administration.** 

VI. Penalties. 


For breach of sections 5, 
6,10, IB to 17. 


^19. Whoever commits any of the following offences (namely) : — 


(a) manufactures, converts or sells, or keeps, offers or exposes for sale, any arms, ammuni. 

tion or military stores in contravention of the provisions of section 5 ; 

(h) fails to give notice as required by the same section ; 

(c) imports or exports any arms, ammunition or military stores in contravention of the 
provisions of section 6 ; 

(A) transports any arms, ammunition or military stores in contravention of a regulation or ‘ 
prohibition issued under section 10 ; 

(e) goes armed in contravention of ‘the provisions of section 13 ; 

(f) has in his possession or under his control any arms, ammunition or military stores in 
contravention of the provisions of section 14 or section 16 ; 

(g) intentionally makes any false entry in a record or account which, by a rule made under- 
section 17, clause (o),h^ is required to keep ; 

(h) intentionally fails to exhibit anything which, by a rule made under section 17, clause (e)^ 
he is required to exhibit ; or 

(i) ^ails to deposit arms, ammunition or military stores, as required by section 14 or 

section 16 ; 

shall be punished with imprisonment for a term which may extend to three years, or with 
fine, or with both. 

[a] Ofiences under this section are bailable, see Schedule II, Code of Criminal Procedure, 1898 (Act V of 1898)^ 


PROVINCIAL AMENDMENT 

S. 19A 

Bengal. — After section 19 the following section shall be inserted, namely ; — 

For breaches of sec- “19 A. Notwithstanding anything contained in section 19, whoever commits an< 

tions 6, 13, 14 and 1$ in ofience under clause (a), (c), (e) or (f) of section 19 shall if the offence is committed 
respect of certain arms, in respect of a pistol, revolver, rifle or shot gun, be punished with transportation for 
life or any shorter term, or with imprisonment for a term which may extend to fourteen years, or with fine.** 

— Bengal act XXI of 1932, S. 3, [12-1-1932] as amended by BENGAL ACT VII OP 1934 [29-3-1934]. 


SECTION 19— SYNOPSIS 

1. Section 19 — General- 

2. Section 19, clause (a). 

3. Section 19, clause (c). 

3a. Section 19, clause (d). 

4. Section 19, clause (e) — General. 

5. Section 19, clause (e) — “Goes armed.’* 

6. Section 19, clause (f) — Exemptions. 

7. Section 19, clause (f) — General. 

8. Section 19, clause (f) — Illustrative cases; 

9. Section 19, clause (f) — Possession by servant of 

a license-holder. 


10. Section 19, clause (f) — Possession of accused 
must be proved to be exclusive. 

11. Section 19, clause (f) — Possession of arms 
found in a house belonging to a joint family. 

12. Section 19, clause (f) — Possession of arms la 
unserviceable condition. 

13. Section 19, clause (i). 

14. Sanction — See S. 29, Note 3. ' 

1. Section 19 — General. — [1] An offence under 
S. 19 is not triable summarily. (1905) 1 Weir 654 (654). 

[2] Under the provisions of S. 19 a Magistrate, on 
finding the accused ^ilty, is bound to pass some sen* 
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Section 19 (contd.) 

tence, though, of course, it is open to him to pass a 
nominal sentence. (1905) 1 Weir 654 (654). 

[3] Solitary confinement cannot be awarded for 
offences under the Arms Act. (Vol 11) 1924 Lah 667 
(667) : 25» Gri L Jour 120. 

[4] A joint trial of the accused for offences under 
S. 29, Frontier Crimes Eegulation and S, 19, Arms Act, 
is not open to any objection. (Vol 20) 1933 Pesh 90 
(94) : 35 Cri L Jour 399, 

[5] An order confiscating a gun because of delay in 
renewing a licence is illegal. The proper order is im- 
position of a fine and detention of the gun in police- 
station till the production of the licence. (Vol 2) 1915 
Mad 130 (130) : 15 Cri L Jour 21. 

[6] Accused charged under S. 120B, Penal Code, 
read with Ss. 19 and 20, Arms Act — Accused when 
arrested found in possession of arms — E'eld, two cases 
were wholly independent and separate proceedings could 
he taken under Arms Act. (Vol 20) 1933 Lah 231 (231); 
34 Cri L Jour 637. 

[7] Where a person is found in possession of a stolen 
revolver there is no legal bar to two trials and two 
punishments, one under Arms Act, S. 19 and the other 
under S. 411, Penal Code. (Vol 20) 1933 All 461 (462) : 
34 Cri L Jour 1018. 

2. Section 19, clause (a). — [1] Keeping of arms 
under S. 19 faj must he a keeping for sale and not a 
mere keeping. (Vol 2) 1915 Cal 719 (723): 42 Cal 1153 : 
16 Cri L Jour 9 . 

[2] Where the accused^ who had a licence under the 
Explosives Act to manufacture and sell gunpowder and 
fire-works on certain premises, manufactured fire-works 
at a different place, it was held that the accused could 
not be convicted under the Arms Act. (1906) 1 Weir 
656 (656). 

[3] The mere possession or sale of fire-works, with- 
out a licence, is no offence under the Arms Act, But 
the possession of gunpowder without a licence, even 
though for the innocent purpose of making fire-works, 
is an offence. (1889) 12 Mad 473 (475). 

[4] A person, in po^ssion of a quantity of gun- 
powder without licence is liable to be convicted under 
S. 19, although he may intend to employ the powder 
in the manufacture of fire-works or other harmless 
purposes, inasmuch as gunpowder is a material capable 
of being used for purposes of warfare. (1885) 8 Mad 202 
(204). 

[5] There is nothing in the Arms Act or the rules, 
which renders a sale of sulphur and ammunition by 
the agent of a license-holder illegal. (1889) 12 Mad 473 
(475). 

[6] An order extending the time for renewal of a 
licence has the effect of keeping a licence previously 
granted practically in force. (1899) 3 Cal W N 394 
(395), 

(]7] One of the rules in the Arms Manual provided 
that lead required in good faith for industrial and 
manufacturing purposes (other than the manufacture 
of bullets or birdshot) is excepted from all the prohibi- 
tions and directions in the Arms Manual. It was held 
that the Magistrate should have, in his examination of 
the accused, put some questions with a view to elucidat- 
ing from them whether they were prima facie vendors 
of lead for industrial purposes. (Vol 17} 1930 Bane 349 
(350) : 32 Cri L Jour 206. 

[8] See also Note on Section 5. 

3. Section 19, clause (c). — [1] Even a servant 
carrymg a gun for the purpose of having it repaired, 
which has no license acknowledged by the British Govern- 
inent, will not be protected from the provisions of 


S. 19, cl. (c). (Vol 16) 1929 Oudh 157 (158) : 30 Cri L 
Jour 543. 

[2] Under S. 19 fcj, the offence of possessing arms 
unlawfully by a person entering British India is com- 
plete the moment he enters with the arms in his posses- 
sion. No particular intention in the mind of the 
offender is necessary. (1912) 13 Cri L Jour 776 (777) : 
35 Mad 596. 

3a. Section 19, clause (d). — [1] Ordering gun 
from dealer in Bombay ostensibly for another but 
really for himself does not amount to offence under 
S. 19 (d), (Vol 16) 1929 Mad 864 (864, 865): 31 Cri L 
Jour 273 : 52 Mad 999, 


4. Section 19, clause (e) — General. — [1] No 
Magistrate of the second class has the power to try an 
offence under S. 19 (e) of the Arms Act. (1905) 1 Weir 
660 (660). 

[2] Accused is a lamhardar of 30 years’ age. There 
is no reason to show leniency by not sentencing hinr 
but only taking security under S. 562, Criminal P, C. 
His age and the fact that the offence is a first offence 
are no considerations. (Vol 24) 1937 Pesh 51 (51, 52) : 
38 Cri L Jour 610. 

[3] As to the cases decided with respect to notifica- 
tions issued by the Government and rules framed, see 
(1862-68) Bat Un Cr C 507 “(508) ; (1901) 14 C P L R 
112 (113) Cr. 

[4] The accused was arrested in a street having 
in his possession a loaded revolver, a jemmy and an 
auger. He was prosecuted in separate cases and was 
convicted and sentenced to separate punishments under 

S. 19 (e) and S. 30 of Rangoon Police Act, 1899 — Held, 
that the prosecution under S. 30 of the Rangoon Police 
Act was improper. (1906)3 Low Bur Rul 218 (219) (PB)^ 

5. Section 19, clause (e) — ‘‘Goes armed*'. 

[1] The essence of the offence is the going armed, i. e. 
carrying a weapon with the intention of using it as a 
weapon, when the necessity or opportunity arises 
(1902) 24 All 454 (455) ; (Vol 12) 1925 Mad 585 (585) 

26 Cri L Jour 1028 ; (1891) 1891 All W N 208 (208). 
(“Going armed” does not include taking arms for the 
purpose of repair.) ; (1893) 15 All 27 (28). (Unless he is 
licensed to carry the weapon and is not exceeding the* 
terms of his license, he may be properly convicted 
under S. 19 (e)) ; (Vol 16) 1929 Bom 283 (285, 286) ; 
30 Cri L Jour 1059 : 58 Bom 604, (Going need not be 
habitual. An isolated act of carrying a weapon with- 
out license is enough to constitute offence.) 

[2] “Armed” includes carrying an arm not capable 
of immediate use. (Vol 12) 1925 Sind 177 (178) : 25 
Gri L Jour 448 : 18 Sind L E 272 ; (Vol 24) 1937 Nag 
213 (214, 215) ; 38 Ori L Jour 639 : ILE (1937) Nag 
488. 


[3] Where the accused, the servant of a license- 
holder was in possession of his master's gun on behalf 
of master who was away and who had left the place- 
where the accused was guarding his master’s money 
for a short time only it was held that the accused was 
not liable to be convicted, (Vol 20) 1933 Pat 600 (600) : 
35CriL Jourl27. ^ 


[4] Use of a gun by the servant of a licensee for his. 
own purposes is an offence though the servant can 
carry legally the gun for the purposes of his master or 
in the presence of his master. (Vol 11) 1924 Mad 668, 
(669) ! 25 Cri L Jour 975 : 47 Mad 438. 

- [5] The word “arms” as defined in S. 4, includea- 
part of arms. It would, therefore, include a gun minus, 
a percussion cap, and a person carrying that gun 
would be going armed with arms and the person carry- 
ing such a gun without licence would be guilty under 
B. 19 fej» (Vol 24) 1937 Nag 213 (214) : 38 Ori L Jour 
639 ; ILR (1937) Nag 488. 


144 


THE INDIAN AEMS ACT, 1878 


[S 19] 


Section 19 ( contd.) 

[6] The possession of a gun without ammunition, in 
^he absence of a licence, is not punishable under 
a 19 (e). (1882) 5 Mad 26 (28). 

[7] To carry a weapon not in the hands but tied to 
4]he cycle in the manner of a piece Of luggage amounts 
40 going armed within the meaning of cl. (e), (Vol 28) 
1941 Pat 284 (285) : 42 On L Jour 341. 

[8] Where an accused who was charged under 
^Ss. 395 and 457, Penal Code, and S. 19 (e) of the Arms 
Act, for being armed with a pistol at the time of the 
vdacoity, but for that charge there was no evidence 
except his own confession which had been found to be 
auspicious and not voluntary and an exculpatory state- 
ment of the co-accused which could not be taken into 
consideration as such under S. 30 of Evidence Act, it 
was held that the conviction of the accused under 

S. 19 (e), Arms Act, was not proper, (Vol 32} 1945 
Bom 484 (488, 489) : 47 Cri L Jour 252. 

[9] See also Section 13, Note 1. 

6. Section 19, clause (f) — Exemptions. — Cl] 
Person claiming exemption must prove that he comes 
within it. (Vol 9) 1922 Lab 141 (142): 23 Cri L Jour 78. 

[2] Sihhs are exempt from prosecution under S. 19 
Y/) for possessing a sword or Kirpan. (Vol 11) 1924 Lah 
600 (601) : 26 Cri L Jour 661 : 5 Lah 308 ; (Vol 17) 
1930 Bom 153 (154) : 31 Cri L Jour 847. (Kirpans nine 
4o ten inches long are not swords). ; (Vol 9) 1922 Lah 
141 (142) : 23 Cri L Jour 78. (Though Kirpan means 
sword, every sword cannot be a Kirpan within the 
‘meaning of the word.) 

[3] HeZd, that the possession of a double barrelled 
■gun by the accused, who was a reservist, did not con- 
stitute any o^dence. (1902) 1902 Pun L B No. 1 p. (16), 

[4] The exemption of volunteers from the operation 
of the Arms Act, by G-overnment of India notification is 
jiot confined merely to purposes of volunteering. A vol- 
unteer is, by virtue of such exemption, entitled to keep 
fowling pieces and to use them for the purpose of protect- 
ing his cultivation. (1900) 22 All 323 (326). 

[5] Possession of jamhia is not offence in Bombay 
Presidency under S. 19. (Vol 17) 1930 Bom 159 (159) : 
SI Cri L Jour 932. 

[6] See also Section 14, Note 3. 

7. Section 19, clause (f) — General. — [1] Section 19 
t(f) of the Arms Act does not makebthe mere possession 
'Of a gun punishable; it makes possession contrary to the 
provisions of S. 14 of that Act punishable. The suatoh,- 
4ng up of a gun, which was in the hands of another, and 
ifiring it at a mad dog, do not constitute the possession 
.contemplated by S. 14 of the Arms Act. (1908) 7 Cri L 
Jour 112 (113) : 35 Cal 219. 

[2] Ofience under S. 19 is complete as soon as ae- 
tcused is found in possession of arms and ammunition 
in contravention of S. 14 or S. 15. (Vol 22) 1935 Pat 465 
^467) : 37 Cri L Jour 100. 

[3] Becovery of arms not in presence of witnesses 
■cannot be relied on, (V ol 10) 1923 Lah 466 (466), 

[4] Conviction under Arms Act, S. 19 (/) should not 
•be altered in revision to one nnder Explosives Act, 
unless the conviction under the latter Act was obviously 
■correct and unless the accused was prejudiced by being 
charged under the Arms Act. (Vol 18) 1931 All 17 (18) 
i 32 Cri L Jour 564 : 53 AU 226. 

ts] Minor in possession of arms without licence can 
be convicted raider S. 19 (f). (Vol 5) 1918 AD 107 (108); 
19 Cri L Jour 447 : 40 All 420. 

[6] It is for the prosecution to prove definitely that 
the number of cartridges in the actual possession of the 
•accused on any particular date exceeded the number 
■covered by his licence. The Court oannot be called upon 
to draw an inference that he had in fact a larger 


number of cartridges in his possession. (Vol 20) 1933 
Lah 166 (166) : 34 Cri L Jour 190. 

[7] Offence under S. 19 ("/j is cognizable by Police. 
(1936) 1936 Mad W N 624 (625). 

[8] In the case of illegal possession of revolver while 
preparing for dacoity, S. 239 (d). Criminal P. C., ap- 
plies and the accused can be jointly tried under S. 399, 
Penal Code, and S. 19 (/), Arms Act. (Vol 24) 1937 Lah 
793 (794) : 39 Cri L Jour 141. 

[9] Conviction under Ss. 411 and 414, Penal Code, 
in respect of possession of stolen revolver is no bar to 
a conviction in respect of it under S. 19 (f)^ Arms Act. 
(Vol 20) 1933 Oudh 470 (472) : 36 Cri L Jour 36. 

[10] Use of pistol by accused, with reckless disregard 
to consequences, against a police constable who was 
chasing him, the bullet remaining lodged inside the 
body of the police-man — Accused is guilty both under 
S. 307, Penal Code, and S. 19 (f). Arms Act. (Vol 20) 
1933 Lah 852 (854) ; 35 Cri L Jour 171 : 14 Lah 820. 

[11] A person cannot be convicted both under 
Ss. 20 and 19 in respect of the same revolver. (Vol 
20) 1933 Cal 594 (597) : 35 Cri L Jour 226. 

[12] Where an article, the possession of which is 
forbidden by the Indian Arms Act, has been discovered 
by reason of information given by an accused person, 
his conviction based upon that evidence is valid. (Vol 
14) 1927 Lah 900 (900) ; 28 Cri L Jour 250. 

[13] License-holder cannot transfer privilege to pos- 
sess rifle to non-license-holder for his own private use. 
But that if possession of the non-license-holder is not for 
any unlawful purpose, though his actual possession is 
unlawful, a nominal sentence will be sufficient to meet the 
ends of justice, (Vol 22) 1935 Pesh 103 (104) : 36 Cri 
L Jour 1204. 

[14] The sentence of one year’s rigorous imprison- 
ment under S. 19 (f), Arms Act, for the offence of 
being in possession of unlicensed revolver is not ap- 
propriate sentence. (Vol 23) 1936 All 850 (851) : 
38 Cri L Jour 137 ; I L B (1937) All 308. (Sentence 
was enhanced to two years* rigorous imprisonment.) 

8. Section 19, clause (f) — Illustrative cases — [1] 
Accused’s brother held license — Accused flred blank shots 
to warn would be mischief makers — Accused was not 
guilty, (Vol 12) 1925 All 396 (397) : 26 Cri L Jour 987 : 
47 AU 606. 

[2] Son of a licensee (the latter not being entitled to 
hand over gun to retainer by the letter of the licensee) was 
convicted for possessing father’s gun for shooting birds, 
though the spirit of law was not contravened. (Vol 12) 
1925 All 175 (176) ; 26 Cri L Jour 479 : 47 All 267. 

[3] The carrying of a gun without ammunition^ by 
an unlicensed person, is an offence under S. 19 ( f) but 
not under S. 19 (e). (1905) 1 Weir 661 (662). 

[4] Section 19 (f) — Agreement of parties is an overt 
act expressing intention to possess flre-arms making 
offence complete — To prove conspiracy to possess fire- 
arms conspiracy in respect of particular fire-arms need 
not be proved. (Vol 14) 1927 Cal 265 (266) : 28 
Cri L Jour 241. 

[5] Forbidden weapon discovered by reason of infor- 
mation from accused — His conviction based upon that 
evidence is valid. (Vol 14) 1927 Lah 900 (900) ; 28 
Cri L Jour 250. 

[6] In a District' which has not been disarmed, the 
possession of a sword without a license is not an offence 
under the Act, unless the person in possession goes 
armed with it. (1905) 1 Weir 666 (666). 

[7] Collection of fire.-arms by the custodian of a 
temple for use as objects of worship without either 
obtaining a licence or an exemption under S. 27 is an 
offence under S, 19 (f), (1882) 8 Cal 473 (476), 
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[8] Before entering house to be searched police saw 
some men throwing something from their persons — 
Police discovered cartridges under Chowki on which 
accused sat conversing with others — Charge against 
them rested on suspicion — Their possession or knowledge 
not proved — They cannot be convicted under 19 (/)- 
{Vol 16) 1929 Cal 302 (303) : 30 Ori L Jour 1038. 

[9] Where a licensee of gun had gone out for shoot- 
ing along with his friend and after returning left gun 
with his friend with intention of returning shortly 
afterwards for him and the friend did not use it in 
any way, held that the friend could not be convicted 
under S. 19 (/) nor licensee under S. 21. (Vol 28) 1941 
Pat 209 (211) : 42 Cri L Jour 97. 

[10] The term “arms” includes part of arms. There- 
fore, the possession of a gun-barrel and nipple, without 
a license, in serviceable condition is an offence under 
S. 19 {/). (1884) 7 Mad 70 (71). 

[11] The case is not within the ambit of S. 19 (/), 
Arms Act, where two persons make temporary use of 
revolver with a view to foist a false case upon another 
person. (1937) 1937 M W N 572 (2) (574). 

[12] A having license going out with B for shootfag — 
On way back, on hearing of promulgation of order 
under S. 144, Or. P. C., in the town A depositing gun 
at B*s house and going away with intention to return 
and take back gun — House searched and gun recovered 
— HflZd, convictions of B under S. 19 (/) and A under 
S. 21 were not proper. (Vol 28) 1941 Pat 209 (211) : 42 
Cri L Jour 97. 

[13] Where it was found that the accused was a rebel 
against the Crown and in possession of unlawful deadly 
weapons, it was held that it was immaterial whether the 
accused used those weapons in acts of aggression or of 
resistance. (Vol 21) 1934 Cal 221 (228) : 35 Ori L Jour 
334. 

[14] Accused made over gun to another a year and a 
half ago to keep for him, he cannot be convicted of an 
offence under S. 19 (/) of the Act, (1911) 12 Ori L Jour 
197 (198) (Cal). 

[15] Where in a search of two persons, revolver 
oartridges are found on the person of one of them but 
nothing incriminating is found on the other, S. 34, 
Penal Code, does not a'pply and a conviction of the 
latter under S. 19 (f). Arms Act, is not proper nor can 
he be convicted for abetment. (Vol 20) 1933 Cal 132 
<(136) : 60 Cal 618 : 34 Cri L Jour 299. 

[16] Mere negotiation for sale to an unlicensed person 
is no offence. (Vol 20) 1933 Cal 218 (219) ; 60 Cal 445 : 
34 Cri L Jour 363. 

9. Section 19, clause (f) — Possession by servant 
of licence-holder. — [1] Exemption from the operation of 
the Act applies to the possession of a gun, so long as it 
is the property of the licensee and the mere fact that it 
happened at the time to be carried by a servant, does 
not make the servant liable for not having himself a 
license under the Act. (1899) 3 Cal W N 394 (395); 
(Vol 27) 1940 Mad 257 (258) : 41 Cri L Jour 400. 

[2] Where the accused, a servant, was found using a 
gun which was lent to him by his master who held a 
license for the gun for his own purpose, it was held 
that the act of the accused was an infringement of the 
provisions of S. 19 (/) of the Arms Act. (1909) 13 Cal 
W N 124 (126). 

[3] A temporary custody of the gun by the servant does 
not amount to the “possession” or “control” contempla- 
ted by S. 19 {/). (1908) 4 Nagli E 146 (148) (Cr); (1913) 
14 Cri L Jour 377 (377, 37d):41 Cal 11. (Possession by 
servant for carrying it to the Magistrate for the purpose 
of renewal.); (1894) 16 AH 276 (277); (1885) 8 Mad 202 
^4). 


[4] In the case of an unlicensed weapon neither the 
actual owner of the gun nor anybody to whom he 
entrusts it, can be said to be engaged in a legal act, for 
the possession in that ease is illegal whether it be in the 
possession of the master or of a servant. But where it is 
not proved that the accused had knowledge that the gun 
which he was carrying for his master was unlicensed, 
the offence does not call for a serious punishment. 
(Vol 24) 1937 Pat 347 (348) : 38 Cri L Jour 409. 

[5] Possession by a servant of a gun is legal if his 
master has a license for the gun. But the master cannot 
authorise the possession of that gun by his servant for 
an unlawful purpose. Thus, where the servant uses the 
gun in a riot, he is guilty under S. 19 (/), Arms Act. 
(Vol 22) 1935 All 916 (919) : 37 Ori L Jour 35. 

[6] Possession of a pistol by servant of the accused 
was held not to be possession on account of the accused 
when a pistol was a thing that was not reasonably 
expected to be sold at the shop of the accused where the 
pistol was found. (Vol 10) 1923 All 33 (34) : 23 
Ori L Jour 729. 

[7] See also Section 13, Note 2. 

10. Section 19, clause (f) — Possession of ac- 
cused must be proved to be exclusive. — [1] There is 
nothing in S. 19 (/), Arms Act, about “exclusive” or “sole” 
possession or “exclusive” or “sole” control. The test pro- 
vided by the section is not as to whom the arms belong 
but whether they are in the “possession” or under the 
“control” of the person charged. What is contemplated 
by S. 19 (/) is actual and physical possession and control 
and not merely a “possession” or “control” by construc- 
tion of law. It is not a liability to be found in a merely 
constructive or presumed possession or control which 
the law might for other purposes import into the facts of 
the case. (Vol 27) 1940 AU 449 (451) ; 42 Cri L Jour 
59 : 1 L B (1940) All 657; (Vol 21) 1934 pudh 200 
(207) : 35 Ori L Jour 973. (Arms found concealed 
underneath a gunny cloth spread inside a bullok cart. 
Persons found sitting inside the bullock cart jumping 
out of it and trying to escape.) 

[2] Unlicensed gun recovered from Eailway premises 
within Bailway fencing, a place where public could not 

ordinarily go, though it was accessible to them 

Beoovery made on information given by accused in his 
statement made in police custody — Gun found concealed 
from view — It was held that the accused must be 
deemed to be in possession and control of the gun. 
(Vol 24) 1937 All 497 (500) : I L B (1937) All 710 ; 38 
.Ori L Jour 910. 

[3] When the house of the accused was searched by 
the police, an unlicensed muzzle loading pistol w^s 
found concealed under a heap of grain inside a vessel 
and inside the barrel of the pistol some percussion caps 
were also found on removing a wad of cloth from the 
muzzle of the pistol and it appeared that only the 
accused* and his sons and their wives were living in the 
house in which the pistol was found, it was held that 
the accused must have been aware of the presence of 
the pistol in his house and he was “in possession and 
control” of it within the meaning of S. 19 (/), (Vol 21) 
1934 AU 548 (549) : 33 Cri L Jour 428. 

[4] When it is not shown that the accused had 
exclusive possession of the room in which arms axir 
found, or that arms were placed there by him, or 
belonged to him, or that he knew they were there, the 
accused cannot be convicted of the offence under S. 19. 
(1901) 1901 Pun Ii E No, 75, p. 240. 

[5] Where the house belonging to the accused' 
consisted of several Tcothas which were occupied by the 
accused, his sons and tenants, and unlicensed arms were 
found in a vacant kotha of the house, the accused 
cannot be liable under S. 19 unless it was shown that 
the kotha in which the arms were found was occupied 

iM.ia. 
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by the accused, (Vol 30) 1943 Pesh 20 (21) : 44 
Cri L Jour 335, 

[6] Joint possession of chhavi by two accused — Ex- 
clusive possession by one of them could not be proved — 
Benefit of doubt must go to the accused. (Vol 10) 1923 
Dah 513 (513) : 25 Cri L Jour 399. 

[7] Pistol found in room frequented by many persons 
other than accused — Accused is not in possession, 
(1926) 27 Cri L Jour 301 (301) (All). 

[8] Cartridges were found during an investigation in 
a theft case in the house of accused. Accused did not 
know who kept them. Offence under S. 19 (/) is not made 
out. (Vol 14) 1927 Lah 726 (726) : 28 Cri L Jour 339. 

[9] Where the two accused were found lying on a 
bed in the house of another and in the bedding a 
chhavi was found wrapped in a cloth, it was held that 
it was impossible to say which of the two was actually 
in possession and the conviction was illegal. (1922) 23 
Cri L Jour 95 (95) (Lah), ’ 

[10] Before the Police entered the house which was 
to be searched, certain persons inside were seen throw- 
ing down something from their person, and on a search 
being made certain cartridges were discovered under the 
Chowki on which the accused were sitting conversing 
with others. The cartridges were not proved to be in 
their possession, nor was it proved that they knew that 
they were there. Held, that the charge against them 
rested on suspicion and their guilt not being proved they 
could not be convicted under S, 19 (f), (Vol 16) 1929 
Cal 302 (303) : 30 Cri L Jour 1038. 

[11] Accused was charged under S. 19 (f) of the Arms- 
“Aet. The only evidence against him was that at his 
instance a place was dug up in another person’s house, 
from where a pistol along with some cartridges was 
recovered. He was not alleged to have been armed with 
pistol during the commission of the robbery. Moreover, 
the person from whose house the pistol and cartridges 
were recovered, was suspiciously withheld by the police. 
Held, that such exclusive possession was not established 
against the accused as would justify his conviction for 
the ofience of possessing a pistol without a license, 
(Vol 24) 1937 Lah 561 (562) : 39 Cri L Jour 119. 

[12] The house occupied by the accused and others 
was searched by the police in connection with a burglary 
case. The police found a room locked in the zenana 
portion of the house. The accused, a boy of 18 years, 
was' ordered to bring the hey. He got the key from a 
woman in the zenana and when the room was searched 
a gun and some cartridges were found. It was held that 
accused could not be convicted under S. (f), (Vol 18) 
1931 Oudh 115 (116) : 32 Cri L Jour 699. 

[13] Accused led the police to a shed near the house 
in which he was living with his father and brother and 
pointed out the place where a revolver was lying. Held^ 
that mere knowledge of the fact that the revolver was 
lying in the shed or the pointing out of the place from 
Wlitoh it was found without proof that the place was in 
the exclusive possession of the accused was not 
sufficient to hold the accused guilty under S. 19 (/J, 
Arms Act. (Vol 20) 1933 Lah 314 (315) ; 34 Ori L Jour 
1256. 

[14] ‘"Where the two accused were found in the joint 
exclusive possession of a room from which the arms 

recovered and no one was willing to take the 
responsibility,* the only possible presumption the Court 
can make is that they* are in joint control, (Vol 29) 
1942 Oudh 448 (449) : 43 Cri L Jour 666. 

[15] Arms found concealed in a hut — ^Presumption of 
knowledge of occupier would arise unless others too can 
Have access to the place. (Vol 1) 1914 Cal 466 (472) 
15 Ori li Jour 385“ : 41 Cal 360V 


11. Section 19, clause (f) — Possession of arms, 
found in a house belonging to a joint family. — [1] Ex- 
clusive possession or control of any particular person over 
an incriminating article is not required under S, 19 (f)^ 
Arms Act, and S. 5, Explosive Substances Act. Court 
must consider each case and come to a conclusion whe- 
ther it is proved that the incriminating article is in the 
possession or under the control of any particular person 
or in the possession or under the control of more than 
one person. If on the evidence the Court cannot hold 
possession or control by any person or persons, then the 
case is not established. (Vol 31) 1944 Lah 339 (344) : 
46 Cri L Jour 1 : I L B (1945) Lah 137 (E B). 

[2] Mere proof that an incriminating article is found 
in premises occupied by a number of persons does not 
in itself establish prima facie the guilt of any particu- 
lar person or all of them jointly. The onus is on the 
prosecution to prove guilt of accused. (Vol 31) 1944 Lah 
339 (340) : 46 Cri L Jour 1 : I L E (1945) Lah 137 
(F B). [(Vol 19) 1932 All 441 ; 33 Cri L Jour 719, Dis- 
sented.] 

[3] Where inoriminatiug articles under S. 19 
Arms Act, and S. 6, Explosive Substances Act, are re- 
covered h:om a place in the occupation or possession of 
more persons than one and it is not possible to fix the 
liability on any particular individual, a Court is not 
bound to hold that the said articles were in possession 
or under the control of the head of the family. (Vol 31f 
1944 Lah 339 (343, 344) : 1 L B (1945) Lah 1^,46 
Ori L Jour 1 (F B). [(Vol 15) 1928 Lah 272 ;* ^ CTri fc 
Jour 481 and (Vol 17) 1930 Lah 884; 31 OriL Jour 352, 
Overruled.] 

[4] House occupied by person, his wife and father 
aged 80 — Chhavi blade was found in wife’s possession 
— Mere fact of father being 80 years old is not sufficient 
to establish his possession of chhavi as the head of the 
joint family. (Vol 16) 1929 Lah 872 (872) ; 30 Cri L 
Jour 668. 

[5] A dagger was found in a room in a house. The 
room and the house were jointly occupied by a father 
and his adult son. There was no evidence to show that 
either of them was aware of its existence. It was held- 
that neither of them could be convicted of an ofience 
under S. 19. (1906) 3 Ori L Jour 71 (73) ; 1905 Pun Be 
No. 62 Or. 

[6] Unlicensed arms found at place belonging to 
joint Hindu family but not in use or occupation of parti- 
cular individual — Possession must be deemed to be 
with manager and not with other members of family. 
(Vol 33) 1946 All 4 (6, 7) : 47 Ori L Jour 437 ; (Vol 24) 
1937 Pesh 73 (74) : 38 Or L J 838, (It is of course open 

.to him to rebut that presumption by any evidence 
which he can adduce ) ; (Vol 31) 1944 Lah 64 (64, 65) : 
45 Ori L Jour 404. (Do.) ; (Vol 28) 1941 Nag 296 (297): 
43 Cri L Jour 62: 1 L B (1942) Nag 523. (The strength 
of the presumption would vary according to the impro- 
bability that the article owing to its size, etc., could have 
escaped the notice of the head of the family.) 

[7] Where two loaded cartridges were found in a 
corn bin in the house of the accused, and he was prose- 
cuted on the ground that he being the head of the 
family should be held responsible for the arms recover- 
ed, it was held that in all such cases it was necessary 
to prove not only the presence of the article in the house 
but the possession of some particular person over the 
article in order to justify a conviction. (Vol 20) 1933- 
AU 112 (112) ; 34 Cri L Jour 517 ; 56 All 112. [(Vol 19) 
1932 All 441 ; 33 Cri L Jour 719, Dissented.] 

[8] Where weapons are found in a house ocoupiect 
by a Hindu family living jointly, possession is not' 
necessarily that of the managing member only, yet in 
all such cases, where it is sought to establish that pos-, 
session and control* are with some member of the fani%. 
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20 / Whoever does any act mentioned in clause (a),(c), (d) om ( f) of section 19, in such manner 
For secret breaches of ^ indicate an intention that such act may not be known® to any 
sections 5, 6, 10, U and public servant as defined in the Indian Penal Code, i860, or to any 

person employed upon a railway or to the servant of any public carrier, 
and whoever, on any search being made under section 25, conceals^ or attempts to conceal 
For concealing arms, etc, any arms, ammunition or military stores, 

shall be punished with imprisonment for a term which may extend to seven years or with 
fine or with both. 

PROVINCIAL AMENDMENTS 

Bengal. — At the end of section 20 the following proviso shall be added, namely : — 

“Provided that if an ofience committed under this section is in respect of a pistol, revolver, rifle or shot gun 
the offender shall be punished with trans^rtation for life or any shorter term, or with imprisonment for a term 
which may extend to fourteen years, or with fine.” — BENGAL ACT XXI OP 1932, S. 4 [12-1-1932], 

S. 20A 

After section 20ithe following section shall be inserted, namely ; — 

“20A. Notwithstanding anything contained in this Act, whoever goes armed with a pistol, revolver rifle or 
Enhamed punishment other fire-arm in contravention of the provisions of section 13, or has any such fire- 
%n certain cases. arm in his possession or under his control in contravention of the provisions 

section 14 or section 15, under circumstances indicating that he intended that such fire-arm should be used for 
commission of any offence of murder shall, if he is tried by Commissioners appointed under the Bengal Criminal 
Law Amendment Act, 1925, be punished with death, or with transportation for life or any shorter ter rn or 
imprisonment for a term which may extend to fourteen years, to which fine may be added.” 

— Bengal Act VII op 1934, s. 4 [29-3-1934]. 


Section 19 (contd*) 

other than the managing member, there must be good 
and clear evidence of the fact before the Court can 
arrive at such a conclusion. (1893) 15 All 129 (131). 

[9] Arms found in joint family house being accessi- 

ble to many. The arms cannot be said to be in posses- 
sion of any one of them. (Vol 4) 1917 Cal 406 (407) : 
18 -Cri L Jour 781. ' 

[10] Where unlicensed arms are found concealed 
upon the premises which, though legally the joint pro- 

^ family, are in fact, at the time 

of the findmg, in the exclusive possession and control 
of one member of the family, that member of the family 
can properly be held to be in possession of such arms. 
(1906) 3 OriL Jour 88 (90). 

[11] Wh«e weapon is found in a house belonging to 
a joint &mily, m the absence of proof that the room in 
which the weapon was kept was in the exclusive or par- • 
ticular possession of any member of the family, it can- 
not be infeed that the weapon was in the possession 
of any other person than the head of the familv 
(Vol 23) 1936 Pat 512(512):15Pat 696:38 Cri L Jom:Too] 

12. Section 19, clause (f)— Possession of arms in 
unserviceable condition — [ 1 ] A fire-arm even though 
It IS unserviceable but can be repaired is a fire-arm the 
possesion of ^ich without license would amount to 
jL^lIf 30) 1943 Mad 661 (661) : 45 Cri L 

®“ipty cartridges which cannot be 

? “3 ammunitionB fomd in aconsed’s house 
w^h was Iwted were tmsemceable. Aooused was in 
the habit of IiTing at three different houses. No evi- 
to prove when accused last resided in that house 
Eeld, that accused could not be convicted /Vni oa{ 
1937 Mad 975 (976) : 39 Cri L Jo^ 
l 4] See also Section 4, Note 9, 

(i)— [1] Section 14 as it now 
^ands mkes no provision for the deposit of anv arms- 
to deposit^anns as““4a 

£2] There is no provision in S. 14 requiring a person 


to deport a spear; and if there is no other ba-rf. for his 
M*^/^4”(624)^ stand. (Vol 8) 1916. 

o®®?®o of failing to deposit arms under 
19 (t) was not ^ble i by a second class Magis- 

66ol660)^“ ^^^2. (1905) 1 

14. Sanction— See S.29, Note 3, 

SECTION 20 — SYNOPSIS. 

1. Applicability and scope. 

2. “Conceals.” 

3. “Intention that such act may not be known ” 

4. Power of superior Court. 

5. Procedure. 

6. Sanction. 

7. Sentence. 

1. ApplicabiUty and scope, — [i] Section 2n 

apph^ only where the possession is such as to to^at2 

an intention tot such act may not be known to anv 

pubho servant. » does not apply fo everv mm of 
session or concealment of arms. Something more 

ooncealment should be wtablisheft 
order to bring the possession- within fbfl ^ 

f. 20. (Vol ll) 1925^Lah 395 

•f723):T2cS3:*°16®Cri^^^^^^ ’^9 

[2] Sertion 20 is not restricted to. oases of imnortaHon 
■and ^rtation of arms in bulk. There must ?e 

ton to conceal arms. (Vol 20) 1983 Cal 692 (6941 “ « 
CriL Jour 125 : 60 Cal 1432. 

[3] Section 20 is not confined to 'cases where ah iTn:p 
port or export of arms is attempted but applies to 
cases where a person is eoneealing a weapon horn mil- 
way officials while he is at a railway nlatform (Vni 
1931 Lah 663 (664): 32 Cri I. JonT/sS 

733?fL?b 26 Cri L Jour 

I ^ (The section applies only to eases where 

of search is speoifioallv 
dealt with in the second part of the section, yet to first 
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Section 20 ( contd.) 

part of the section does apply to cases where arms are 
found on a search being made under S. 25. The two 
parts of S. 20 are independent of one another. (Yol 20) 
1933 Cal 516 (517) : 34 Ori L Jour 879 : 60 Cal 545. 

[5] The first part of S. 20 creates offences distinct 
from and graver than those under S. 19, (Vol 4) 1917 
Low Bur 96 (98) : 18 Cri L Jour 357 (F B). 

[6] Mere possession of an unlicensed weapon is 
punishable under S. 19. But if the circumstances are 
such as to indicate an intention that the possession may 
not be known to authorities, e. the Police, the offence 
is punishable under S. 20. (Yol 20) 1933 Cal 516 (518): 
34 Cri L Jour 879; 60 Cal 545. 

[7] An unlicensed person going armed with a revolver 
may be convicted under either S. 13 or S. 14 and 
therefore may be convicted under S. 20. (Yol 20) 1933 
Cal 692 (694): 35 Cri L Jour 125; 60 Cal 1432. 

[8] Keeping ammunition and parts of arms hidden 
under clothes falls under S. 20 and not under S. 19. 
(Yol 13) 1926 Lab 61 (61) ; 26 Cri L Jour 1459. 

[9] Possession of spear-head and sandhewa, a burg- 
lar’s implement, hidden in loin cloth. * Held, that the 
offence committed was one under S. 20, Arms Act, and 
hot under S. 19. (Yol 26) 1939 Lah 17 (18) ; 40 Cri L 
Jour 279. 

2. “Conceals.” — [1] The first paragraph of 
B. 20 does not deal with cases of concealment or of at- 
tempt at concealment made by a man y^ho has arms 
in his immediate personal possession. It is meant to 
deal with eases of concealment before arrest. This 
seems to be indicated by the second paragraph of S. 20, 
which expressly provides for cases of concealment and 
attempts at concealment when a house is being search- 
ed under S. 25 of the Act. The words “conceals or 
attempts to conceal” appear to have been used in order 
to distinguish the acta contemplated by this paragraph 
from the acts mentioned in the first paragraph of the 
section, (’ll) 12 Cri L Jour 234 (235). 

[2] Each case of concealment of arms must be decided 
on its own facts. (Yol 10) 1923 Lah 79 (80) : 23 Cri L 
Jour 609. (On the facts proved in the case it was held 
that the gun appeared to have been placed in the corn 
bin in order to conceal it from the Police and therefore 
S, 20 was applicable.) 

t3] The mere denial, on the part of a person, whose 
house is being searched by the Police for unlicensed 
arms, that he has any such arms in his possession 
does not constitute a concealment or attempt to conceal 
arms on search being made by the Police within the 
meaning of the second paragraph of S. 20. (1906) 3 
Cri L Jour 88 (90) : 28 All 302. 

[4] In the absence of any other evidence of posses- 
sion by the accused, It cannot be presumed that because 
he knew where the rifle was he had concealed it himself. 
{Ypl 10) 1923 Lah 238 (239). 

[5] A person carrying a revolver in his pocket with- 
out a licence to keep arms is guilty only under S. 19 ( 
Bte cannot be said to be concealing the revolver. (Yol 
2) 1915 Lah 193 (195) : 16 Ori L Jour 637. 

3. “ Intention that such act may not be 
known.” — [1] An essential ingredient of S. 20 of the 
Arms Act is that the man doing any act mentioned in 
cfe. (a), (c)j (d), or (f) of S. 19, should do it in such a 
manner as to indicate an intention that such act may 
not be known to any public servant. (Vol 18) 1931 Lah 
661 (561) : 33 Ori L Jont 346. (Kee^ng chavi in one’s 
house and'a stick fitting into it is punishable under 
-0. 19 (f) and not xurderB. 20.) 

[2] In order that S. 20 may apply, indication of 
Intentioi;! to conceal arms from public servant must be 
shown. (Yol 15) 1928 Lah 193 (196);29 Ori L Jour 577 ; 


9 Lah 550 ; (Yol 13) 1926 Lah 262 (263) ; 27 Ori L 
Jour 625 : 7 Lah 65. 

[3] A strong presumption arises against a person 
who is found in unlicensed possession of a revolver and 
who cannot or will not account for such possession that 
he has procured it for unlawful purposes and has a 
fixed intention that such possession shall not become 
known to the authorities. This presumption is, however, 
one that can be rebutted. (Vol 20) 1933 Gal 516 (517) : 
84 Cri L Jour 879’ : 60 Cal 545. 

[4] In a prosecution under S. 20, the question whe- 
ther the circumstances justify the intention as indicated 
in S. 20, depends on the particular circumstances of 
each ease. (Vol 20) 1933 Pat 493 (493) : 34 Cri L Jour 
890 ; (Vol 20) 1933 Cal 516 (518) : 34 Cri L Jour 879 ; 
60 Cal 545; (Vol 1) 1914 Lah 591 (592, 593) ; 16 Cri 
L Jour 412 : 1915 Pun Re No. 8 Or. (Accused concealing 
arms in his waist-band in a largely attended fair where 
extra police are sent.) 

[5] Where the circumstances under which a pistol 
was recovered from the accused led to a clear inference 
that his intention was that the possession of the pistol 
by him may not be known to any public servant, con- 
viction should be one under S. 20. (1926) 27 Cri L Jour 
934 (934) (Lah); (Yol 20) 1933 All 627 (630) ; 35 Cri L 
Jour 573 ; 55 All 681. (Accused in possession of a stolen 
revolver and attempting to run away with it is guilty 
under S. 19^ (/) read with S. 20. 

[6] Carrying unlicensed fire-arms in sack while travel- 
ling is an offence under S. 20. (Vol 29) .1942 All 349 
(351) : 43 Cri L Jour 854 : I L R (1942) AU 899. 

[7] The concealment of arms recovered from the pos- 
session of the accused on information given by him 
was held clearly with the intention referred to in S. 20. 
(Yol 10) 1923 Lah 434 (435). 

[8] For S. 20 to apply there must be some special 
indication of an intention to conceal the possession of 
the wms from a public servant. Railway Official or 
public carrier. Where two revolvers, some cartridges 
and a pistol were recovered from a trunk which was 
being carried in a Railway compartment : Held, that 
the accused must be presumed to -have intended to 
conceal them from Railway Officials and the offence 
fell under S. 20, Arms Act. (Vol 18) 1931 Lah 571 (571) 
: 33 Cri L Jour 110. 

[9] Where the arms and ammunitions are tied up 
and concealed in such a manner that it must be pre- 
sumed that the intention of the accused was not only 
to conceal them from the boys of the school hostel but 
also from any public servant who may happen to come 
to the hostel, there is no doubt that the intention of the 
accused is that his act may not be known to any public 
servant.' (Vol 27) 1940 Oudh 337 (340) ; 41 Cri L 
Jour 545. 

[10] Arms discovered in consequence ofjnformationby 
accused that he had buried revolver in field — Require- 
ments of Ss. 19 (f) and 20 are fulfilled. (Yol 3) 1916 
Lah 228 (229) : 17 Ori L Jour 183. 

[11] Held, that the joint possession of the room by 
the accused, taken along with the possession of the suit- 
case and its contents, which must be attributed to the 
accused alone, clearly proved his intention to conceal 
the suit-case and its contents from the Police Officers. 
The accused was guilty under S. 20, Arms Act. (Vol 21) 
1934 Cal 705 (706) : 36 Cri L Jour 370. 

[12] Approver gave statement disclosing illegal pos- 
session of fire-arms. His trial under S. 20 was not legal. 
(Yol 8) 1921 All 234 (234) : 22 Cri L Jour 699. - - 

[13] Where, on a seareh made by a Magistrate with 
a number of Police Officers into the house of the accused 
person, who, after his license for possession of arms and 
ammunitions had been cancelled, was suspected of 
.being in possession of them, and who was, pr^minarily 
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21. Whoever, in violation of a condition subject to which a license has been granted, does or 
For breach of license. omits to do any act shall, when the doing or omitting to do such act is 
not punishable under section 19 or section 20, be punished with imprisonment for a term which 
may extend to six months, or with fine which may extend to five hundred rupees, or with both. 


Section 20 ( contd.) 

to the search, arrested some arms and ammunitions 
were found on the premises, and the accused was com- 
mitted to the Sessions and convicted of offences under 
Ss. 19 and 20 of the Arms Act, held that the con- 
viction under S. 20 of the Act vjas not legal, (1900) 27 
Cal 692 (697). 

[14] The fact that the accused secreted the spear- 
head next to his skin does not indicate any intention 
that the possession by the accused of, the spear-head 
might not be known to any public servant. (Vol 16) 
1929 Lah 576 (576) ; 31 Cri L Jour 79. 

[10] Intention specified in 8. 20 cannot be inferred 
from the mere fact of carrying a small arm in pocket, 
(Vol 14) 1927 Lah 561 (561) : 28 Cri L Jour 671. 

[16] Where the weapon which the accused was 
carrying was originally concealed but the appellant 
voluntarily took it from its place of concealment in 
order to threaten a railway servant. Held, the in- 
tention requisite for an offence under S. 20 had not 
been established and conviction must be altered to 
one under S. 19 of the Act. (Vol 10) 1923 Lah 10 (10) : 
26 Cri L Jour 166. 


[17] Where certain fire-arms had been found from 
the possession of the accused, who had concealed them 
under a heap of straw, in order that visitors in his 
house should not see them ; Held that the concealment 
was not with the intention specified in S. 20, and the 
accused could, therefore, be convicted only under S. 19 
(f) of the Arms Act. (1909) 9 Cri L Jour 259 (260, 
261) : 1 Sind L E 18 Cr. (E B). 

[18] Where arms were kept by the accused without 
a licence in a taikhana (store-room) and there was no 
attempt to uonceal the taikhana itself, it was held that 
the taiikhana being a place where arms would naturally 
be kept, the accused could not be convicted of an 
offence under S. 20, Arms Act, though he was guilty of 
an offence under S. 19 (f). (Vol 18) 1931 Sind 9 (11) : 
32 Cri L Jour517 : 25 Sind LEI. 


4. Power of superior Court. — [1] It is open to 
the Appellate Court to alter the finding from one under 

S. 20 to one under S. 19 (f), (Vol 18) 1931 Sind 9 (12): 
32 Cri L Jour 517 : 25 Sind L E 1. 

[2] Accused convicted under S. 20— First three 
clauses of S. 19 not applying — It must be presumed 
that Magistrate held that accused committed an act 
mentioned in S. 19 (f) — AppeUate Court can alter 
finding* from one under S. 20 to one under S. 19 {f}. 
(Vol 18) 1931 Sind 9 (12) ; 32 Cri L Jour 517 : 25 
Sind LEI. 

[3] In a trial by jury accused charged under S. 12(f) 
— Verdict of not guilty — On reference by Sessions 
Judge, High Court finding him guilty under S. 19 (f) 
read with S. 20 : Held, that the High Court could con- 
vict him under S. 19 (f) read with S. 20, though he 
was charged under S. 19 (f) only, (Vol 20) 1933 All 
627 (629, 630). : 35 Cri L Jour 573 : 55 All 681. 

5. Procedure.— [1] An offence under S. 20 is not 
triable by a first class Magistrate. (1904) 2 Low Bur 
Eul 244 (245), 

[2] If the ease is made out under S. 20, the Magis- 
trate ought to commit the case to the Sessions Court 
(Vol 3) 1916 Cal 477 (477) ^ 17 Cri L Jour 202. 

[3] Where a person is discharged under S. 20 for 
want of evidence of intention to conceal his possession 
of awns in contravention of S. 14 or S. 15, proceedings 


may be instituted against him under S. 19 (f) after 
sanction thereto is given under S. 29 of the same Act. 
(Vol 3) 1916 Low Bur 105 (107) ; 17 Cri L Jour 209 ; 
8 Low Bur Eul 462. 

6, Sanction. — [1] No sanction is necessary for 
prosecution under S. 20, (Vol 11) 1924 Bang 85 (86) : 
25 Cri L Jour 203. (Where the applicant was in secret 
possession of local made guns and cartridges and on 
sanction having been obtained for prosecution under 
S. 20, he was convicted both under S. 20 and S. 19 (/), 
it was held that conviction under S. 20 was legal hut 
the conviction under S. 19 (/) was bad for want of 
sanction.); (Vol 21) 1934 Cal 705 (705) : 36 Cri L Jour 
370; (Vol 29) 1942 All 349 (351) : 43 Cri L Jour 854 ; 
I L E (1942) All 899. (Even in parts of India where 
such sanction might be necessary for a prosecution 
under S. 19.); (Vol 3) 1916 Low Bur 105 (107) : 17 
Cri L Jour 209 : 8 Low Bur Eul 452 (EB). (Proceedings 
may be taken under S. 20 for the secret possession of 
arms in contravention of S. 14 or S. 15 without previous 
sanction under S. 29.) 

[But see (1900) 27 Cal 692 (697).] 

[2] As no sanction is required by S. 29 for an offence^ 
under S. 20, a sanction given under S. 29 for an offence 
under S. 20 read with S. 12, (f) should be treated as one 
given for an offence under S. 19 (/) and hence conviction 
under S. 19 {/) is not illegal. (Vol 18) 1931 Sind 9 (12) : 
32 Cri L Jour 517 ; 25 Sind LEI. 

7. Sentence, — [1] Suspicion that accused was- 
about to take part in some criminal offence is no con- 
sideration in arriving at appropriate sentence for an 
offence under S. 20. (Vol 15) 1928 Lah 110 (111) ; 
29 Cri L Jour 256 : 9 Lah 302. 

[2] Sentence of three years* rigorous imprisonment 
without special grounds is very heavy and ought to be 
reduced. (Vol 4) 1917 Mad 899 (899): 17 Cri L Jour 80. 

[3] The maximum sentence must not be inflicted in 
every case merely because the weapon found concealed 
by the accused is a chhavi. (1922) 23 Cri L Jour 339 
(339, 340) (Lah). 

[4] A man who is found travelling on the railway in 
possession of six-chambered revolver even if it not be 
of the most modern type, cannot complain that his 
sentence is severe when he is given a sentence of four 
years* rigorous imprisonment, the maximum sentence 
being one of seven years. (Vol 29) 1942 All 349 (351) ; 
43 Cri L Jour 854 : I L E (1942) All 899. 

[5] Where a person charged under Ss. 19 (/) and 20, 
Arms Act, pleaded guilty and finding that the posses- 
sion of arms with him was connected with his political 
views he was awarded the maximum sentence under 
the section : Held that it was very necessary that the 
powers Of the Court should be employed in putting 
down these very dangerous crimes of possession and 
concealment of arms, and that there was nothing cair- 
ing for interference by the High Court. (Vol 20) 1933 
Cal 124 (128) : 34 Cri L Jour 633 : 60 Cal 571. 

- [6] Where the accused, only 22 years of age though 

a responsible man, is not shown that he obtained pos- 
session of a pistol for an* evil purpose, the sentence of 
seven years’ rigorous imprisonment is very severe. He 
having been sentenced to 18 months* rigorous imprjson^ 
ment for accidental homicide, the sentence aw^tided 
to him under S. 20, Arms Act, was reduced to one 
■month's rigorous imprisonment. (Vol 19} 1932 Lah 
365 (366) : 33 Cri L Jour 413. • — ' ' : - 
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For knowingly yurohas-^ 22. Whoever knowingly purchases any arms, ammunition or 
ing arms, etc., from wn- military stores from any person not licensed or authorized under the 
licensed yerson. proviso to section 5 to sell the same ; or 

For deli'oering arms, delivers any arms, ammunition or military stores into the posses- 

eto.i to yerson not autho* gion of anyjperson without previously ascertaining that such person is 
r%zed to possess them, legally authorized to possess the same, 

shall be punished with imprisonment for a term which may extend to six months, or with fine 
which may extend to five hundred rupees, or with both. 

28. Any person violating any rule made under this Act, and for the violation of which no 
Penalty for breach of penalty is provided by this Act, shall be punished with imprisonment 

for a term which may extend to one month, or with fine which may ex- 
tend to two hundred rupees, or with both. 

29. When any person is convicted of an offence punishable under this Act, committed by 
Power to confiscate, him in respect of any arms, ammunition or military stores, it shall be 

in the discretion of the convicting Court or Magistrate further to direct that the whole or any por- 
tion of such arms, ammunition or military stores, and any vessel, cart or baggage-animal used to 
convey the same, and any box, package or bale in which the same may have been concealed, to- 
gether with the other contents of such box, package or bale, shall be confiscated. 

: VII Miscellaneous, 

25. Whenever any Magistrate has reason to believe that any person residing within the local 
Search and seizure by limits of his jurisdiction has in his possession any arms, ammunition or 
Magistrate, military stores for any unlawful purpose, 

or that such person cannot be left in the possession of any such arms, ammunition or military 
stores without danger to the public peace, 

such Magistrate, having first recorded the grounds of his belief, may cause a search to be made 
of the house or premises occupied by such person or in which such Magistrate has reason to believe 
such arms, ammunition or military stores are or is to be found, and may seize and detain the 
same, although covered by a license, in safe custody for such time as he thinks necessary. 

The search in such case shall be conducted by, or in the presence of, a Magistrate, or by, or in 
the presence of, some oflScer specially empowered in this behalf by name or in virtue of his ofi&ce 
by the ^[Central Government]. 

[a] Substituted by A. O. for “Local Government,” 


1. SECTION 22. — Note 

[1] Section 22 deals with persons without licences 
dealing with licensed vendors or purchasers, or with 
persons with licences dealing with unlicensed vendors or 
purchasers. (Vol X4) 1927 Cal 265 (266) : 28 Ori L Jour 
241 . 

[2] The word “sword” includes sword sticks. Hence 
selling of a sword stick or the using of it without 
licence is an offence under S. 22. (Vol 20) 1933 Bom 
438 (439) : 35 Cri L Jour 104. 

[3] The delivery into possession contemplated by 
S. 22 is such a delivery as gives the person into whose 
possession the arm is delivered control over *the arm 
and authority to use it as an arm. Fixing the rifle into 
a trap and leaving the trap in charge of servant who 
is not authorised to possess do not amount to delivery 
of possession. (1909) 10 Ori L Jour 361 (362) ; 5 
Low Bur Eul 83. 

[4] Servant to whom the master having no license 
delivers his gun and who uses it for shooting commits 
no offence under S. 22. (1908) 8 Ori L Jour 18 (19) : 
4NagLE78. 

[5] Where there is a sale "of military stores to un- 

authorised person by manager of licensed vendor of 
arms, the rule “whatever a servant does in the course 
of his employment with whiidi he is entrusted and as 
a part of it, is his master’s act,” is applicable and" the 
neensee is liable to punishment under S. 22. (1900) 24 
Bom 423 (425, 426). * 


[6] Making over an arm to a person not licensed 
merely to carry to its owner is no offenoe. (Vol 15) 
1928 All 55 (55) ; 29 Ori L Jour 97. 

1. SECTION 23. — Note 

[1] Holding of arms after expiry of license is not 
punishable under S. 23 but under S. (f), (Vol 24) 
1937 Pesh 30 (31) : 38 Cri L Jour 396. 

1. SECTION 24. — Note 

[1] Section 24 shows that the order for confiscation 
is in addition to any sentence which may he passed. 
Therefore, without the sentence, an order for confis- 
cation cannot be passed. (1905) 1 Weir 654 (654, 655). 

[2] AU license-holders should be meticulous in taking 
all precautions for the safe custody of weapons. Absence 
of such precautions constitutes a danger to the public. 
In such cases under S. 24, they will be confiscated to 
Government. (Vol 22 )1935 Pesh 103 (104): 36 Cri L Jour 
1204. 

1. SECTION 25. — Note 

[1] A Magistrate issuing a warrant to search premises 
of owner in possession of fire-arms without a license acts 
as a Court and not merely as a public servant whether 
he purports to act under the Criminal P. C., or under 
S. 25 of the Arms Act. (Vol 6) 1919 Mad 620 (622) : 20 
Cri L Jour 90 : 42 Mad 96. 

[2] Sections 25 and 30 are enacted for the protection 
of the subject as well as to inspire confidence in the 
proceedings conducted by the Police Officers. If the 
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26. The ® [Central Government] may at any time order or cause to be seized any arms 
Seizure and detention by ammunition or military stores in the possession of any person, not- 

Central Government* withstanding that such person is licensed to possess the same, and may 

detain the same for such time as it thinks necessary for the public safety. 

[a] Substituted by A. 0. for “Local Government”, 

27. The ® [Central Government] may from time to time, by notification^ published in the 

^ower to exemyt, ® [Official Gazette],— 

(a) exempt any person by name or in virtue of his office, or any class of persons, or 
exclude any description of arms or ammunition, or withdraw any part of British 
India, from the operation of any prohibition or direction contained in this Act; and 

(b) cancel any such notification, and again subject the persons or things or the part of 
British India, comprised therein to the operation of such prohibition or direction,^ 

[a] Substituted by A. 0. for '‘Governor-General in Council,” [b] For exemptions and withdrawals under 
S, 27 {'nj, see rule 3 and Schs. I to IV of the Indian Arms Rules, 1924, General Rules and Orders, Vol. II. For 
order exempting residents of Pondicherry, being Europeans, from payment of import duty on guns when holding 
pass-ports from their own authorities, see Notification No. 2257, Gazette of India, 1879, Pt. I p. 782. [c] Substi- 

tuted by A, 0, for “Gazette of India.” [d] For notification declaring arms, etc,, brought into an Indian port and 
declared under manifest to be consignments without transhipment to any port on the seaboard of the Persian 
Gulf, to be liable to the prohibitions and directions contained in S. 6, see No. 902 P,, dated 27th April 1904, 
Gazette of India, 1904, Pt. I, p. 296, As to exemption of small parcels under certain conditions or of arms, etc., 
exported under licence and in transit at an intermediate port, see ibid, 

28. Every person aware of the commission of any offence punishable under this Act shall, in 
Information to be given the absence of reasonable excuse, the burden of proving which shall lie 

regarding offences, upon such person, give information of the same to the nearest Police- 

officer or Magistrate, and 

every person employed upon any railway or by any public carrier shall, in the absence of 
reasonable excuse, the burden of proving which shall lie upon such person, give information to the 
nearest Police officer regarding any box, package or bale in transit which he may have reason to 
suspect contains arms, ammunition or military stores in respect of which an offence against this Act 
has been or is being committed. 


29. Where an offence punishable* under section 19, clause {/), has been committed within 


Sanction reguired to 
certain proceedings under 
section 19, clause (f). 


three months from the date®* on which this Act comes into force in any 
province, district or place to which section 32, clause ( 2 ), of Act xxxi 
of 1860^ ' applies at such date, or where such an offence has been 


committed in any part of British India not being such a district, province or place, no proceedings 


Section 25 (contd,) 

provisions are, therefore, disregarded and no reasonable 
excuse or justification is ofiered for not following them, 
the Court may well look with suspicion upon the entire 
proceeding and hesitate to convict upon the result of 
the search. (Vol 22) 1935 Pat 465 (467) ; 37 Cri L Jour 
100 , 

[3] The Act refers to eases in which the Magistrate 
considers that arms, whether under a license or not, 
are possessed “for an illegal purpose,” or under circum- 
stances such as to endanger the public peace, (1882) 
6 Cal 473 (476). 

^ [4] The words “having first recorded the ground of 
his belief” in S. 25 prescribe a preliminary condition, 
and a Magistrate has no power to make a search under 
this section without having complied with that preli- 
minary condition. (1912) 13 Cri L Jour 693 (701) (PC). 
(The majority view in 36 Cal 433 confirmed.) 

[5] When a Magistrate issues a search warrant under 
S. 25, it is necessary that he should record the grounds 
of his belief that the person against whom the warrant 
is issued has in his possession arms, ammunition, or 
military stores for an unlawful purpose, (1893) 15 All 
129 (130); (1908) 8 Cal L Jour 75 (78). 

[6] Search for arms would be illegal if it was not 
ordered by a Magistrate in pursuance of S. 25, Arms 
Act. (1892-96) 1 Upp Bur Rul 1 (1). 

[7] Where the ofEence has been undoubtedly commit- 
ted by the accused, who was in possession of arms, the 


fact that procedure of S. 25 was not followed is no suffi- 
cient ground for acquittal. (1892-1896) 1 Upp Bur Eul 
2 (2, 3) ; (1870) 2NWPHOR 67 (57) ; (Vol 14) 
1927 AU 516 (517) : 28 Cri L Jour 652; (Vol 16) 1929 
All 68 (69) : 30 Cri L Jour 566; (Vol 22) 1935 Pat 465 
(467) ; 37 Cri L Jour 100. 

[8] A general search for arms would be governed by 
the Arms Act, B. 25, rather than Criminal P. C.; (1909) 
36 Cal 433 (447). 

1, SECTION 27— Note 

[1] A publication printed by the Government of India 
Press in 1923 entitled the “Arms Act” and described 
inter aim as “a brief explanation of the Arms Act” was 
held not to be a notification within the meaning of 
S. 27. (Vol 19) 1932 Bang 180 (181) : 34 Cr L J 112. 

[2] As to the oases decided with respect to' the noti- 
fications issued by the Government under this section 
see (Vol 17) 1930 Bom 153 (154) : 31 Cri L Jour 847; 
(Vol 15) 1928 Lah 239 (240) : 29 Cri L Jour 425; 
{1907} 1907 Upp Bur Rul Fourth Quarter, Arms, 13, 
15 (at p. 2); (1902) 1902 Pun Re No. 1 Or, p. 8. 

SECTION 29 — SYNOPSIS 

1. Non-compliance with section — ^Effect of. 

2. Proceedings. 

3. Sanction. . 

1. Non-compliance with section — Effect of.— 
[1] Proceedings commenced for ofienoe under B. 19 (f} 
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shall be instituted against any person in respect of such offence without the previous sanction of 
the Magistrate of the district or, in a presidency-town, of the Oorumissioner of Police. 

[a] 1st October 1878. [b] Arms Act, 1860, (31 [XXXI] of 1860) was rcpeaZsd by S. 3 of this Act. 

PROVINCIAL AMENDMENT. 

N.-W.F.P. “Section 29 of the Indian Arms Act, 1878, is hereby repealed.” — 

N.-W.F.P. ACT I OF 1934, S. 2. 

30a Where a search is to be made under the Code of Criminal Procedure®" or the Presidency 
Searches in the case of Magistrates Act, 1877 j®" in the course of any proceedings instituted in 
offences against section 29, respect of an offence punishable under section 19, clause (f), such search 
cluaseW, Uw conducted. notwithstanding anything contained in the said Code or Act, be 

made in the presence of some officer specially appointed by name or in virtue of his office by the 
® [Central Government] in this behalf, and not otherwise. 

[a] See now the Code of Criminal Procedure, 1898 (5 [Y] of 1898). [b] SuhsUkiied by A. 0. for “Local 

Crovernment.” 


Section 29 (contd.) 

without previous sanction of the District Magistrate 
under S. 29 ^ are null and void. A sanction obtained 
after the institution of the proceedings would not make 
the proceedings legal. (Vol 33) 1946 Pat 160 (162) : 24 
Pat 641; (1911) 12 Cri L Jour 234 (235); (Vol 28) 1941 
Pat 284 (285) : 42 Grl L Jour 341; (1910) 11 Cri L Jour 
190 (190). (Neither S. 532 nor S. 537, Criminal P. C., 
can cure the defect.); (1909) 5 Mad L Tim 162 (162) ; 
(Vol 3) 1916 Low Bur 105 (107) ; 17 Cri L Jour 209 ; 
8 Low Bur Bui 452 (FB). 

[2] The trial of an ofience under S.19 (f) without the 
District Magistrate's sanction under S, 29, is not merely 
an error of procedure. The Court has no power to allow 
proceedings to^ he instituted without such sanction. No 
failure^ of justice is necessary to set aside a conviction 
made^ in the^ proceedings without such sanction. The 
District -Magistrate, in such a case, may, however, order 
a fresh sanction if he desires to do so. (1892-1896) 1 
Upp Bur BuJ 2 (2, 3). 

[But see (1908) 8 Cri L Jour 65 (68).] 


2. Proceedings. — [IJ The word “proceedings’* 
in Ss. 29, 30 and 33 means legal proceedings in a Ori- 
minal Court. Such proceedings are “instituted** within 
the meaning of the section only when under S. 190, 
Criminal P. 0., a Magistrate takes cognizance of the 
ofience. The mere presentation of a challan by the 
Police under S. 173, Criminal P, 0., in a Magistrate's 
Court or the mere presentation of a complaint by a 
private individual caimot be said to constitute the insti- 
tution of ,criminal proceedings, (Vol 31) 1944 Sind 103 
(105, 106) : 45 Cri L Jour 510 ; I L B (1943) Ear 524. 

[2] Entering a case in the case-book and making out 
a charge is not institution of proceedings under S. 29. 
The proceedings really start when the accused is placed 
before the Court. (Vol 14) 1927 Cal 721 (722) : 28 
Cri L Jour 817. 

[3] The word proceeding in S. 29 does not mean that 
no action can be taken by any officer, police or other- 
wise, in the matter without a previous sanction of the 
Commissioner of Police. (Vol 14) 1927 Cal 721 (722): 28 
Old L Jour 817. 


[4] The ^pre^on “proceedings’* in S. 29 means 
legal proceedings in Court of competent jurisdiction anc 
not searches or arrests or investigations made by the 
poli^ in exercise of the powers conferred upon them bj 
the Criminal Procedure Code, or any other law. (Vol 15 
1928 Pat 146 (153) ; 29 Cri L Jour 301 : 6 Pat 768. 

3. SauQtmn, — [1] Sanction was required only in 
tne cases of ofEences committed within three months ol 
Q of the Arms Act, where cl. (2) oi 

; 30 Cri L Jonr 856; (1913) 14 Cr 
L Jwt 688 [688). ; 1918 JPonJBe No. 34 Or, . .... 


[2] Previous sanction of District Magistrate is neces- 
sary in Peshawar and also in other four districts of the 
Frontier Province. (Vol 20) 1933 Pesh 69 (70) : 34 
Cri L Jour 670. (But now see the Provincial amend- 
ment in N.-W.F.P. made by Act 1 [I] of 1934.) 

[3] The provisions of S. 32, cl. (2) of Act 31 [XXXI], 
of 1860 not being in force in Dera Ghazi Khan, the 
previous sanction of the District Magistrate is neces- 
sary for a prosecution under S. 19 (/), in that District 
under Part 2 of S. 29, Prosecution without such sanc- 
tion is illegal. (Vol 20) 1933 Lab 869 (869): 35 Cri L Jour 
109 : 15 Lah 6. 

[4] In the following cases sanction of the District 
Magistrate was held to be necessary for proceedings 
under S. 19 (f), (1905) 1 Weir 660 (660) ; (1905) 1 
Weir 663 (664); (1882) 5 Mad 26 (28); (Vol 27) 1940 
Sind 107 (108) ; 41 Cri L-Jour 707 ; I L B (1940) Kar 
296.^ (Where there is a trial under S. 19 (f) by City 
Magistrate who is also Additional District Magistrate 
exercising ^powers of District Magistrate, sanction under 
S. 29 is still necessary. Once he, grants sanction, trial by 
him is illegal under S. 556, Criminal P. C.); (1896) 9- 
C. P. L. B. 26 (26) (Or); (1892-96) 1 Upp Bur Bui 1 (1). 

[5] Where proceedings under S. 19 (/) are started 
without sanction under S. 29 but sanction is obtained 
subsequently, the proceedings are void. (Vol 33) 194^ 
Pat 160 (162) : 24 Pat 641. 

1, SECTION 30 — Note 

[1] The words “in the course of any proceedings 
instituted’* in S. 30 mean “in the course of any legal 
proceedings commenced in a Court.” (Vol 12) 1925 All 
434 (434) : 26 Cri L Jour 1112 ; 47 All 575. (Powers 
given under Criminal P. C., S. 165 are curtailed by this 
section.) 

[2] The Act contemplates the presence of some 
specially empowered officer besides the officer conducting 
the search. (1882) 8 Cal 473 (476). 

[3] Two persons must he present at search, one 
making the search and the other officer specially ap- 
pointed. (Vol 12) 1925 AU 434 (434, 435): 26 Cri L Jour 
1112 : 47 AU 575. 

[4] In the United Provinces an officer in charge of a 
Police Station is empowered to conduct a search. 
(Vol 16) 1929 All 68 (69) : 30 Cri L Jour 566. 

[5] A police-officer, who was specially empowered by 
the local Government in virtue of his office to make a 
search, made a search without a warrant from the 
Magistrate. It was held that the search was not illegal. 
(Vol 5) 1918 AU 113 (115) : 19 Cri L Jour 949. 

[6] An officer, who takes action under a particular 
section must be deemed to have full powers until the 
contrary is proved. (Vol 16) 1929 All 68 (69) : 30 Cri L 
Jour 566. (Search made under S. 30.) 

' ^ [7] Although a search is Ulegal, a person can be con- 
victed if the evidence against him is conclusive. (Vol 
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31. Nothing in the Act shall be deemed to prevent any person from being prosecuted under 
Operation of other laws any other law for any act or omission which constitutes an offence 

not barred, against this Act or the rules made under it, or from being liable under 

such other law to any higher punishment or penalty than that provided by this Act : Provided 
that no person shall be punished twice for the same offence. 

32. The ^[Central Government] may from time to time, by notification in the '^[Official 
Foxcer to take census of Gazette], direct a census to be taken of all fire-arms in any local area, 

f%re‘arms. and empower any person by name or in virtue of his office to take such 

census. 

On the issue of any such notification, all persons possessing any such arms in such area shall 
furnish to the person so empowered such information as he may require in reference thereto, and 
shall produce such arms to him if he so requires. 

Any person refusing or neglecting to produce any such arms when so required shall be 
punished with imprisonment for a term which may extend to one month, or with fine which may 
extend to two hundred rupees, or with both. 

[a] Substituted by A. 0. for “Local Government.** [b] Substituted by A. 0. for “local official Gazette.*’ 

33* No proceeding other than a suit shall be commenced against any person for anything 
Notice and limitation done in pursuance of this Act, without having given him at least one 
of proceedings, month’s previous notice in writing of the intended proceeding and of 

the cause thereof, nor after the expiration of three months from the accrual of such cause. 


THE FIBST SCHEDULE, — [Enactments repealed.] Eepealed by the Bepealing Act 
1938 (I of 1938), S, 2 and Schedule, 


THE SECOND SCHEDULE, — [Arms, etc., liable to duty.] Bepealed by the Amending 
Act, 1891 (XII of 1891), 


THE INDIAN ARMY ACT, 1911. 

CONTENTS. 
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Section 30 (contd.) 

1925 AU 434 (434) : 26 Cri L Jour 1112 : 47 All 575. 
(35 All 575 followed — Where proceedings have not 
started, search under this section is not legal.) ; (Vol 22) 
1935 Pat 465 (466) : 37 Cri L Joar 100. (If evidence of 
possession is unimpeachable prosecution cannot fail 
but normahy the provisions of Ss. 25 and 30 cannot be 
disregarded.) 


1. SECTION 31. — Note 
[1] Where a person is found in possession of a stolen 
revolver without a license there is no legal bar to two 
trials, one under the Arms Act, and the other under 
S. 411, 1.P.C,, and the accused can be punished on both 
the trials, as an act or omission under S. 411, 1, P. C.^ 
and that under the Arms Act, S. 19, are not the same. 
(Vol 20) 1933 All 461 (462) ^ 34 Cri L Jour 1018. 
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^ THE SCHEDULE [Repealed:] 


STATEMENT OF OBJECTS AND REASONS. 


' ‘*The law relating to the Indian Army contained in 
the Indian Articles of War and various other enact- 
ments has recently been found to require amendments 
in the following respects : — 

(a) Corporal punishment should only he awardable 
in time of peace for oSence to which the ordinary 
criminal law assigns the same penalty instead of, as at 
present, for almost every ofienee known to the military 
law. The recent enactment of the Whipping Act, 1909, 
makes it specially desirable to amend the law in this 
respect. 

(h) The law relating to enrolment and attestation 
contained in the Indian Articles of War is unsatis- 
factory and is often misunderstood. It requires amend- 
ment and simplification. 

(e) The tendency of units ‘and the Indian Army 
servants outside of India in time of peace and under 
officers subordinate to the Governor-General in Coun- 
cil was not contemplated when the present Articles 
of War were framed and the administration and 
discipline for such units is not very adequately pro- 
vided for in these Articles. 

(d) The recent abolition of the “commands’* and the 
re-organization of the Army and independent Acts 
have rendered various provisions of the existing law 
obsolete and have necessitated changes in others. 

2. It has long been felt that the Indian Articles of 
War, in spite of the amendments which have been 
made in them since ‘they were originally enacted as 
Act V of 1869, are necessitated to current requirements 
and need to be entirely recast. These Articles are 
obscure and often defective, while their arrangement 
is confusing and practical difficulties in their working 
are of frequent occurrence. The opportunity has there- 

ACT HOW AFFECTED BY 

—Amended by Acts XV of 1914; X of 1917; XVIH 
of 1919; n of 1920; XXXVII of 1920; XXXHI of 
1923; Vni of 1930; XXXHI of 1934; VII of 1935; 
XV of 1937; XIV of 1943; XXI of 1943; VI of 1945; 
Vn of 1945. 

COGNATE ACTS 


fore been taken to prepare an entirely new Code instead 
of merely amending the existing Articles on the special 
points indicated. 

3. An additional reason for adopting this course is 
that it will result m the substitution of one simple and 
comprehensive for seven in which the law relating to 
the Indian Army is at present contained, instead of 
adding the eighth to their number. - 

4. Various matters which properly belong to rules 
of procedure and which only find a place in the exist- 
ing Articles owing to no rules of procedure under Indian 
Military Law being in existence prior to 1899, have 
been omitted and will be drafted for new rules to be 
issued under this Bill when it becomes law. The 
general principle adopted has been to provide in the 
Bill for essential matters of procedure only leaving non- 
essential to be dealt with in rules. 

5. Forfeiture and attachment of property at present 
awardable under Indian Articles of War 24 and 76 have 
been omitted as being unsuitable penalties for purely 
Military offences. When Soldiers are tried by Court- 
martial for civil offences to which these penalties are 
attached they will continue to be awardable under 
Clauses 42 and 43^ of the BUI. This is all that is neces- 
sary in this connection. 

6. Certain other changes generally of verbal chara- 
cter and intended to make the law, as at present 
interpreted, have been made. The arrangement of the 
Army Act (44 and 45 Viet., c. 58) has, whenever pos- 
sible, been adhered to as it is believed that this wUl 
facilitate reference and be of convenience to officers who 
have to administer both systems of law. 

w ^ 

— Gazette of India, 1910, Part V, page 140. 

SUBSEQUENT LEGISLATION. 

— Amended by Ordinances, 18, 31 and 58 of 1942; 5, 
80, 31 and 44 of X944; 37, 42 and 48 of 1945. 

— Adapted by A. 0. 

—Repealed in part by Act XII of 1927. 

—Repealed in part and amended by Act XI of 1918. 

AND PROVISIONS 


1. Abmy (Suspension of Sentences) Act, XX op 

1920. 

2. AUXUiIABY Foece act, XLIX of 1920. 

3. CANTONMENTS ACT, II OP 1924. 

4. Cantonments (House-accommodation) act, 

VI OF 1923. 

5. crrai Procedube Code, 1908, s. 60. 

6. Cbiminaj:i Law Amendment Act, XX of 1938. 

7. Criminal Procedure Code, 1898, ss. 54 (6) 

AND 649. ' 

* 8. (English) Army act, 1881, (44 & 45 Vict., c, 58). 
9. European Deserters Act, XI op 1866. 

10^ Government of India Act, 1935, Ss, 232, 
^4 AND 239. » j » 


11. INDIAN Soldiers (Litigation) Act, IV of 

1925. 

12. Manoeuvres, Field Firing and Artillery 

Practice act, v op 1938. 

13. Municipal Taxation act, XI of I88I. 

14. Penal Code, i860, ss. 5, 13i to 140 and S. 193 

expl. 1, 

15. PRESS (Emergency Powers) act, XXIII of 

1931. S. 4 (1) (c) AND (i). 

16. Reserve Forces Act, IV of 1888. 

17. Succession act. 1925, ss. 65 and 66. 

18. Territorial Force act, XLVHI of 1920. 

19. Tolls (Army and Air Forge) act, II of 1901. 

20. Works of defence act, VH of 1903.. 
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ACT NO. VIII of 1911.®' 

[mh March IP22.] 

An Act to consolidate and amend the_ law relating to the Government , 
of Sis Majesty's [*]^ Indian Forces. 

Wheebas it is expedient to consolidate and amend the la-w relating to the government of 
the “[Indian commissioned officers, Viceroy’s commissioned officers], soldiers and other persons in 
His Majesty’s Indian Forces ; It is hereby enacted as follows : — 

[a] For Report of Select Committee, Gazette of India, 1911, Pt. V, p. 39; and for Proceedings iu Council, 
see ibid, 1910, Pt VI, p. 16, dated 13th August, 1910, and ibid, 1911, Pt. VI, pp. 34, 46 and 362. 

This Act has been declared to be in force in the Sonthal Parganas by notification under the Sonthal Parganas 
Settlement Regulation (3 [III] of 1872), S. 3; in British Baluchistan by the British Baluchistan Laws 
Regulations, 1913 (3 [III] of 1913), S. 8; in the Khondmals District by the Khondmals Laws Regulation, 1936 
(4 [IV] of 1936), S. 3 and Schedule; and in the Angul District by the Angul Laws Regulation, 1936 (5 [V] of 
1936), S, 3 and Schedule, [b] The word Native was repealed by the Indian Army (Amendment) Act, 1918 
(11 [XI] of 1918), S. 26 and Schedule, [c] Substituted by the Indian Army (Amendment) Act, 1934 (33 
[XXXIII] of 1934), S. 2, for “Indian Officera”. 

CHAPTEE L 
Preliminart. 

Short title and commefncement i, (1) This Act may be called the Indian Army Act, 1911. 

(2) It shall come into force on such date^ as the ^[Central Government] may, by notification 
in the ® [Official Gazette], direct in this behalf, 

[a] 1st January 1912, see General Rules and Orders, Vol. IV, p. 120. [b] Substituted by A. 0. for “Governor- 
General in Council’*, [o] Substituted by A. 0. for “Gazette of India”. 

Ap'plication of Act, 

Fersons subject to Act, 2. (1 ) .The following persons shall be subject to this Act, namely : — 

(a) ^[Indian commissioned officers, Viceroy’s commissioned officers] and warrant officers: 
^[Provided that a person holding a commission in the Army in India Eeserve of Officers 

shall be so subject only when ordered on any duty or service for which he is liable as 
a member of such reserve force ,*] 

(b) persons enrolled under this Act ; 

(c) persons not otherwise subject to military law, who, on active service, in. camp, on the 

march, or at any frontier post specified by the ""[Central Government] by "^notification 
in this behalf, are employed by, or are in the service of, or are followers of, or accompany 
any portion of. His Majesty’s Forces : 

;ic ;ic 

(2) Every person subject to this Act under sub-section (1), clause (a) or (b), shall remain so 
subject until duly ^[retired, discharged, cashiered, removed, or dismissed from the service] : 

® [Provided that an officer of the Indian Land Forces retired therefrom and appointed to the 
Indian Eegular Eeserve of Officers shall again become so subject when ordered on any duty or 
service for which he is liable as a member of such reserve force,] 

[a] Substituted by the Indian Army (Amendment) Act, 1934 (33 [XXXIII] of 1984), S, 2, for “Indian 
Officers**, [b] Inserted by the Indian Army (Amendment) Act, 1937 (15 [XV] of 1937), S. 2. [c] Substituted 

by A. 0. for “Governor-General in Council”, [d] For places declared to be frontier posts under Ss. 2 (1) 
and 22, see General Rules and Orders, Vol. IV, p. 120, [e] Proviso repealed by the Indian Army* (Amend- 
ment) Act, 1918 (11 [XI] of 1918), S. 26 and Schedule, [f] Substituted by the Indian Army (Amendment) 
Act, 1934 (33 [XXXIII] of 1934), 3 for “discharged or dismissed”, [g] Inserted by the Indian Army 

(Amendment) Act, 1937 (15 [XY] of 1937), S. 2. 

3f (I J The ^[Central Government] may, by ^notification, direct that any persons or class of 
Special provision as to persons subject to this Act under section 2, sub-section (l), clause (c)^ 
rank in certain cases, shall be so subject as ""[Indian commissioned officers, Viceroy’s com- 

missioned officers], warrant officers or non-commissioned officers, and may authorize any officer to 
give a like direction with respect to any such person and to cancel such direction, 

( 2 ) All persons subject to this Act other than officers, warrant officers and non-commissioned 
officers shrill, if they are not persons in respect of whom a notification or direction under sub- 
section ( 1 ) is in force, be deemed to be of a rank inferior to that of 'a non-commissioned officer, 

[a] Substituted by A. 0. for “Governor-General in Council**, [b] For notification declaring the rank of certain 
civil officers when subject to the Act, see General Rnles and Orders, Yol. lY, p. 121, [c] Substituted by the 

Indian Army (Amendment) Act, 1934 (33 of 1934), S. 2, for “Indian Officers”. 
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i. Every person subject to this Act under section 2, sub-section (1), clause (c), shall, for the 
Commanding officer of purposes of this Act, be deemed to be under the commanding officer of 
persons subject to military the corps, department or detachment (if any) to which he is attached, 
law under section 2 , ch (c). -g attached to any corps, department or detachment, 

under the command of any officer who may for the time being be named as his commanding 
officer by the officer commanding the force with which such person may for the time being be 
serving, or of any other prescribed officer, or, if no such officer is named or prescribed, under the 
command of the said officer commanding the force : 

Provided that an officer commanding a force shall not place a person under the command 
of an officer of official rank inferior to that of such person if there is present at the place where 
such person is any officer of higher rank under whose command he can be placed. 

Powers to ap^ly Act to 5, (l) The [Central Government] may, by notification, apply all 
certain forces under the or any of the provisions of this Act to any force raised and maintained 
Central Government India under the authority of the ^ [Central Government] . 

\(1A) On such notification being made, any provisions of this Act so applied shall have 
effect in respect of persons belonging to any such force as they have effect in respect of persons 
subject to this Act holding in His Majesty’s Indian Forces the same rank as the aforesaid persons 
hold for the time being in the force to which this Act is so applied, and shall have effect in respect 
of persons who are employed by, or are in the service of, or are followers of, or accompany any 
portion of any such force as they have effect in respect of persons subject to this Act under 
section 2, sub-section (1), clause (c)^ 

(2) While any of the provisions of this Act apply to any such force, the [Central 
Government] may, by notification, direct by what authority any jurisdiction, powers or duties 
incident to the operation of these provisions shall be exercised or performed in respect of that 
force ®[and may suspend the operation of any other enactment for the time being . applicable to 
that force] . 

[a] Substituted by A, 0, for ‘^Governor-General in Oouneil’*. [b] Inserted by the Indian Army Act 

(Application) Ordinance, 1942 (No. 31 [XXXI] of 1942). [20-6-1942]. [o] These words were added, ibid. 

6 . * [ Whenever persons subject to this Act are serving — 

faj out of India under an officer not subject to the authority of the ^[Central Government], 
or 

(b) in India under an officer commanding any military organization not in this section 
specifically named, and being, in the opinion of the ^[Central Government], not less 
than a brigade, 

the ^[Central Government] may prescribe the officer by whom the powers which, under this Act, 
may be exercised by officers comnaanding armies, army corps, divisions and brigades, shall, as 
regards such persons, be exercised.] 

(2j The ’^[Central Government] may confer such powers either absolutely, or subject to such 
restrictions, reservations, exceptions and conditions as ®[it] may think fit. 

[a] Substituted by the Indian Army (Amendment) Act, 1918 (11 [XI] of 1918), S. 3 for original sub-s. (1). 

[b] Substituted by A. 0. for “Governor-General in Council.*’ [o] Substituted by A. O. for “he.” 

®'[6A. (l) When an officer, warrant officer or non-commissioned officer of His Majesty’s 
Belations between Indian Burma Forces is a member of a body of those forces acting with, or is 
Porces and Burman Porces attached to, any body of His Majesty’s Indian Forces under such 
when actmg together, etc. conditions as may be prescribed, then for the purposes of command and 
discipline and for the purposes of the provisions of this Act relating to superior officers he shall in 
relation to that body of His Majesty’s Indian Forces be treated and have all such powers as if he 
were an officer, warrant officer or non-commissioned officer, as the case may he, of His Majesty’s 
Indian Forces. 

(2) When an officer, warrant officer, non-commissioned officer or soldier of His Majesty’s 
Indian Forces is a member of a body of those forces acting with, or is attached to, any body of 
,His Majesty’s Burma Forces under such conditions as may be prescribed, then for the purposes of 
pra^^nd ahd. discipline and for the purposes of the provisions of this Act relating to superior 
bfficjeTS file ofeoem, warrant officers and non-commissioned officers of that body of His Majesty’s 
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Burma Forces shall in relation to him be treated and have all such powers as if they were officers, 
warrant officers or non-commissioned officers of His Majesty’s Indian Forces. 

(3) In this section ‘‘prescribed” means “prescribed by the Central Government and the 
Governor of Burma,” and, for the purposes of this section, the relative rank of officers, warrant 
officers and non-commissioned officers of His Majesty’s Indian Forces and His Majesty’s Burma 
Forces may be determined by regulations made by the Central Government and the Governor 
of Burma.] 

[a] Inserted by A. 0. 

^[6B. So long as there are in India any of His Majesty’s Burma Forces the following provi- 
Effect of Act in relation sions of this Act, namely, sections 69, 70, 71, 84, 85, 91A, 103A, 107, 108, 
to Burma Forcee in India. losA, 109, lllA, 114, 118, 119, 120, 122, 123, 126 and 126B, shall have effect 
in all respects in relation to such Forces and to persons subject to the Burma Army Act and to 
things done in relation to such Forces and persons under the Burma Army Act as they have effect 
in relation to His Majesty’s Indian Forces and to persons subject to this Act and to tbinga done in 
relation to such Forces and persons under this Act ; 

Provided that, in having such effect as aforesaid, — 

(a) in the said provisions the word “prescribed” shall be deemed to mean prescribed by rules 

made under the Burma Army Act, and 

(b) in sub-section (1) of section 91A, for the words “Central Government or the Commander- 

in-Chief in India” the words “Governor of Burma” shall be deemed to be substituted.] 

[a] Inserted by the Indian Army (Third Amendment) Ordinance, 1944 (No, 44 [XLIY] of 1944), S. 2. 
[30-9-1944]. " 

Bef^tion^^ 7, In tJng unless there is something repugnant in the subject or context,— 
[(1) “Briti^ officer” means a person holding EBs Majesty’s commission in His Majesty’s 
Land Forc^ or in the Eoyal Marines or in the Territorial Army, and includes, in relation to a 
person subject to this Act when serving under such conditions as may be prescribed, a person 
holding a commission in His Majesty’s Naval Forces or Eoyal Air Force :] 

[a] SuhstiUded by the Indian Army (Amendment) Act, 1934 (33 [XXXni] of 1934), S, 6 for original danse (1), 

TEMPORARY AMENDMENT OF SECTION 7 (1). 

■Until the expiry of a period of six months after the termination of the hostilities in being at the commencement 

-det, 1911, shall have effect as if in cl. (l) of S. 7 thereof after the words 
xemtonal Army the words or in the Auxiliary Force, India or in the Burma Auxiliary Force” were inserted. 
—See the Indian Army (Second Amendmait) Ordinance, 1944 (No. 31 CKXXI] of 1944), S. 2. [1-7-1944]. 

“Indian commissioned officer” means a person commissioned, gazetted or in pay as an 
officer hold^ His Majesty’s ’commission in the Indian Land Forces, and includes, in relation to 
a ^son subject to this Act when serving under such conditions as may be prescribed, a person 
holding a commission in the Indian Air Force ; 

Viceroy’s commissioned officer” means a person commissioned, gazetted or in pav as a 
Viceroy s commissioned officer in the Indian Army :] 

^*for SMbstitMfcd by S. 5, Indian Army (Amendment) Act, 1934 (33 [XXXIII] of 1934), 

„ officer” means a person appointed, gazetted or iii pay as “[an Indian] warrant 

officer m His Majesty’s Indian Forces : • 

[a] Sub^tuied by the Indian Army (Amendment) Act, 1918 (11 [XI] of 1918), S. 2, for “a native.” 

(4) non-commissioned officer” means a person attested under this Act holding “[an Indian] 

Majesty’s Indian Forces, and includes an acting non-commissioned 

[a] Substituted by the Indian Army (Amendment) Act, 1918 (11 [XI] of 1918), S. 2, fori‘‘a native.” 

, , . officer means an officer of any of His Majesty’s Military Forces, and includes, in re- 

lation to a person object to this Act when serving under such conditions as may be prescribed, 
an officer of any of His Majesty’s Naval or Air Forces, but' does not include a warrant officer, 
petty officer or non-commissioned officer ;] 

[a] SuMtuted by the Indian Army (Amendment) Act, 1984 (33 [XXXIII] of 1934), S. 6, for original clause {5>, 
(6) commandii^ officer.” when used in any provision of this Act with reference to any 
sepMate portion of His Majesty’s forces or to any department, means the British officer “[or 
ncuan commissioned officer] whose duty it is-under-the regulations of the army, or, in the absence 
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of any such regulation, by the custom of the service, to discharge with respect to that portion 
of the forces or that department the functions of commanding officer in regard to matters of the 
description referred to in that provision : 

[a] Inserted by the Indian Army (Amendment) Aet, 1954 (33 [XXXIII] of 1934), S. 5. 

(7) “superior officer,” when used in relation to a person subject to this Act, includes a 
warrant officer and a non-commissioned officer; and, as regards persons placed under his orders, 
^[an officer, warrant officer, petty officer or non-commissioned officer of any of His Majesty’s 
Naval, Military or Air Forces] : 

[a] Substituted by the Indian Army (Amendment) Act (33 [XXXIII] of 1934), S. 5 for “a warrant officer or 
non-commissioned officer subject to the Army Act or the Air Force Act.” 

^[(8) “army,” “army corps,” “division,” and “brigade” mean respectively an army, army corps, 
division or brigade which is under the command of an officer subject to the authority of the 
^[Central Government] or, when on active service, an army, army corps, division or brigade under 
the command of an officer holding a commission in His Majesty’s Land Forces ®[or His Majesty’s 
Indian Forces] : ] 

[a] Substituted by the Indian Army (Amendment) Aet 1918 (11 [XI] of 1918), S. 4, for the original clause, 
[b] Substituted by A. 0. for “Governor General in Council’.’ [c] Inserted by the Indian Army (Amendment). 
Act 1934, (33 [XXXIH] of 1934), Section 5. 

(9) “corps” means any separate body of persons subject to this Act or the Army Act which 
is prescribed as a corps for the purposes of all or any of the provisions of this Act : 

{10) “independent brigade” means a brigade which does not form part of a division : ' 

(11) “department” includes any division or branch of a department : 

(12) “enemy” includes all armed mutineers, armed rebels, armed rioters, pirates and any 
person in arms against whom it is the duty of a person subject to military law to act : 

(18) “active service,” as applied to a person subject to this Aet, means the time during 
which such person is attached to, or forms part of, a force which is engaged in operations against 
an enemy, or is engaged in military operations in, or is on the line of march to, a country or 
place wholly or partly occupied by an enemy, or is in military occupation of any foreign 
country : 

(14) “military custody” means the arrest or confinement of a person according to the usages 
of the service ®'[and includes air force custody] : 

[a] Inserted by the Indian Army (Amendment) Act, 1934 (33 [XXXIH] of 1934), S. 5. 

(16) “military reward” includes any gratuity or annuity for long service or good conduct, 
any good conduct pay, good service pay or pension, and any other military pecuniary reward : 

(16) “court-martial” means a court-martial held under this Act : 

(17) “criminal court” means a court of ordinary criminal justice in British India, or establish- 
ed elsewhere by the authority of the ® [Central Government or the Crown Eepresentative] : 

[a] Substituted by A. 0. for “Governor-General in Coundl.” 

(18) “civil offence” means an offence which, if committed in British India, would be triable 
by a criminal court : 

(19) “offence” means any aet or omission punishable under this Act, and includes a civil 
offence as hereinbefore defined : 

(20) “notification” means a notification published in the [Official Gazette] ; 

[a] Substituted by A. 0. for “Gazette of India.” 

(21) “prescribed” means prescribed by rules made under this Act : and 

(2f^) all words and expressions used herein and defined in the Indian Penal Code and not 
hereinbefore defined shall be deemed to have the meanings respectively attributed to them by that 
Code. 


1. SECTION 7 (13) 

Cl] the provisions relating to certain persons 
to be deemed to be on active service ior the pur- 
poses of the Army Act, 1911, see the Active Service 
Ordinance* 1941 (No. 10 [X] of 1941), sections 2 and 
8 [6-12-1941], This Ordinance is applicable to British 
•sul^ects and servants of the Crown in any part of 
Brit^h India and to all members of and persons 


attached to, employed with, or following any military 
or air force raised in British India wherever they may 
be. By S. 2 of the Ordinance, such persons including 
military store-keepers were deemed, so long as the 
present hostilities continued, to be on active service for 
the purposes of British and Indian Army Acts and can 
be tried by the court-martial. (Vol 33) 1946 Lah 103 
(109) ; ILR (1945) bah 419 (EB). 
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CHAPTEE II 

Enbolment and Attestation, 

Enrolment, 

8 . Upon the appearance before the prescribed enrolling officer of any person desirous of being 
Procedure before enrol- enrolled, the enrolling officer shall read and explain to him, or cause to 

Ung officer, be read and explained to him in his presence, the conditions of the 

service for which he is to be enrolled ; and shall put to him the questions set forth in the prescrib- 
ed form of enrolment, and shall, after having cautioned him that if he makes a false answer to any 
such question he will be liable to punishment under this Act, record or cause to be recorded his 
answer to each such question. 

9. If, after complying with the provisions of section 8, the enrolling officer is satisfied that the 

Enrolment. person desirous of being enrolled fully understands the questions put to 

him and consents to the conditions of service, and if he perceives no impediment, he shall sign 
^[and shall also cause the person to sign] the enrolment paper, and the person shall then be 
deemed to be enrolled. 

[a] Inserted by the Indian Army (Amendment) Act, 1918 (11 [XI] of 1918), S. 5. 

^[10. Every person who has for the space of three months been in the receipt of military pay 
Validity of erLrolment, as an enrolled person and been borne on the rolls of any corps or 
department shall be deemed to have been duly enrolled, and shall not be entitled to claim his 
discharge on the ground of any irregularity or illegality in his enrolment or on any other ground 
whatsoever; ^[and if any person, in receipt of military pay and borne on the rolls as aforesaid, 
•claims his discharge before the expiry of three months from his enrolment no such irregularity or 
■illegality or other ground shall, until he is discharged] in pursuance of his claim, affect his position 
as an enrolled person under this Act or invalidate any proceedings, act or thing taken or done 
.prior to his discharge.] 

[a] Substituted for the original by the Army and Air Force (Enrolment) Ordinance, 1942 (No. 58 [LYIII] of 
1942), S. 2, [26-10-1942]. [b] These words were subshtuted by the Eepealmg and Amending Act, 1945 

(6 [VI] of 1945), S. 3 and Sob. H. [16-4-1945.] 

Attestation, 

Persons to be attested. 11. The following persons shall be attested, namely : — 

("a j aU persons enrolled as combatants ; 

(h) all other enrolled persons prescribed by the ^[Central Government], 

[a] 8vl)stituted by A O, for “Governor-General in Council.** 

12. (1) When a person who is to be attested is reported fit for duty, or has completed 
Mode of attestaUon, the prescribed period of probation, an oath or affirmation shall be admin- 
istered to him in the prescribed form by his commanding officer in front of his corps or such 
portion thereof or such members of his department as may be present or by any other prescribed 
person. 

(2) The form of oath or affirmation prescribed under this section shall contain a promise that 
ihe person to be attested will be faithful to His Majesty, His heirs and successors, and that he will 
serve in His Majesty’s Indian Forces and go wherever he is ordered by land or sea, and that he 
'.will obey all commands of any officer set over him, even to the peril of his life. 

fSj The fact of an enrolled person having taken the oath or affirmation directed by this 
section to be taken shall be entered on his enrolment paper, and authenticated by the signature 
<of the officer administering the oath or affirmation. 


CHAPTEE III 


Dismissal by Central 
^Government and Comman- 
der-in-Chief in India, 


DisMissAri AND Discharge. 

18. ^[(1)] The ^[Central Government] ®[* 
dismiss from the service any person subject to this Act. 


*] may 


SECTION 10— Note 1. 

[1] See the following ease decided under the English 
Army Act, 1881, S. 100. where it was held that the 
subsistence allowance provided to enable a soldier under 


arrest to live was not his pay and that the allotment 
and other payments not paid at his request were the 
unilateral acts of the military authorities and could not 
affect his legal position. (Vol 21) 1934 Lah 845 (847) : 
36 Cri L Jour 737. 


IM. 11. 
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^[(s) The Commander-iH-Ohief in India may dismiss from the service any person subject to 
this Act other than an Indian commissioned officer.] 

[a] The original S. 13 ivas re~numbered as sub-section (1) of that section by the Indian Army (Amendment) 
Act, 1934 (33 [XXXIII] of 1934), S. 7. [b] Suhsktuted by A. 0. for “Governor-General in Council.’’ 

[c] Words “or the Commander-in-Chief in India” were repealed by the Indian Army (Amendment) Act, 1934 
(33 [XXXIII] of 1934), S. 7. [d] Inserted by S. 7, Md. 

Dismissal ly officer 1^* An officer commanding an army, ^[ army corps], division or 

commandmg army^ divi- brigade, or any prescribed officer, may dismiss from the service any 
sion, brigade, etc, person serving under his command other than an ^[ ] officer. 

[a] Inserted by the Indian Army (Amendment) Act, 1918 (11 [XI] of 1918), S. 6. [b] Word “Indian” was 

repealed by the Indian Army (Amendment) Act, 1934 (33 [XXXIII] of 1934), S. 8. The words “an Indian’^ 
had been substituted for the words “a Native” by the Indian Army (Amendment) Act, 1918 (11 [XI] of 1918)» 
section 2. 

15. [Dismissal of convicts.] Be^jpealed by the Indian Army (Amendment) Act^ 1918 (XI 
o/ 1918) i S, 26 and Schedule, 

16. The prescribed authority may, in conformity with any rules prescribed in this behalf. 

Discharge, discharge from the service any person subject to this Act. 

17. Every enrolled person who is dismissed or discharged from the service shall be furnished 
Certificate to person dis^ by his commanding officer with a certificate, in the English language 

missed or discharged, and in the mother tongue of such person (when his mother tongue i^ 

not English), setting forth — 

(a) ihe authority dismissing or discharging him; 

the cause of his dismissal or discharge; 

(e) the full period of his service in the army, 

18. (1) Any person enrolled under this Act who is entitled under the conditions of his^ 
Discharge^ etc,, out of enrolment to be discharged, or whose discharge is ordered by competent 

India, authority, and who, when he is so entitled or ordered to be discharged, 

is serving out of India, and requests to be sent to India, shall, before being discharged, be sent to- 
India with all convenient speed. 

(2) Any person enrolled under this Act who is dismissed from the service and who, when hO' 
is so dismissed, is serving out of India, shall be sent to India with all convenient speed: 

[Provided that, where any such person is sentenced to dismissal combined with any other’ 
punishment, such other punishment, or in the case of a sentence of transportation or imprison- 
ment, a portion of such other punishment, may be inflicted before he is sent to India.] 

- "] 

[a] Inserted by the Indian Army (Amendment) Act, 1918 (11 [XI] of 1918), S. 7. [b] Sub-section (3) wa^ 

repealed by S. 26 and Schedule, ibid. 


OHAPTEE IV. 

SGMMABY EEDUCTION AND PUNISHMENTS OTHEBWISE THAN BY ORDER OF 

Court-martial, 

19. (l) The Commander-in-Chief in India, an officer commanding an army, ®’[army corps],. 
Reduction of warrant division or brigade, or any prescribed officer, may reduce to a lower 
officers and non-commis- grade or to the ranks ^ [any warrant officer or] any non-commissioned? 
sioned officers, officer under his command : 

^[Provided that a warrant officer reduced to the ranks shall not be required to serve in the 
ranks as a sepoyJ 

(2) The commanding officer of an acting non-commissioned officer may order him to revert 
to his permanent grade as a non-commissioned officer or, if he has no peimanent grade above the 
ranke, to the ranks, 

[a] Inserted by S.6 of the Indian Army (Amendment) Act, 1918 (11 [XI] of 1918). [b] Inserted by the Indian 

Army (Amendment) Act, 1934 (33 [XXXIII] of 1934), S. 9. 

SECTION 19 — Note 1, officer. This is a power which he exercises at present 

tl] “We havfe amended clause 20 (now S. 19) by the but of which he would be deprived under the definition 
.addition of a new sub-clause giving power to a Com- of non-commissioned officer which has been adopted* 
jnanding Officer to reduce an acting non-commissioned in the Bill.” Belect Committee Report, 
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20. (l) The Gommandei’-in-Ohief in India may, subjecfc to the control of the ^[Oentral 

Minor Government], specify the minor punishments to which persons subject 

to this Act shall be liable without the intervention of a court-martial, and the officer or officers 
by whom, and the extent to which, such minor punishments may be awarded. 

(2) ^[Imprisonment in military custody and, in the case of persons subject to this Act on 
active service, any prescribed field punishment may be specified as minor punishments], 
provided that — 

(a ) the term of such imprisonment °[or field punishment] shall not exceed twenty-eight 
days; and 

(b ) it shall not be awarded to any person of or above the rank of non-commissioned officer, 

or who, when he committed the offence in respect of which it is awarded, was of or 
above such rank. 

[a] Szcbstituted by A. 0. for “Governor-G-eneral in Council.” [b] Substituted by the Indian Army (Amend- 
ment) Act, 1920 (37 [XXXVII] of 1920), S. 2, for “imprisonment in military custody may be specified as 
such a minor punishment.” [e] Inserted by S. 2, ibid. 

21. "Whenever any weapon or part of a weapon forming part of the equipment of a half 
Collective fines, squadron, battery, company or other similar unit is lost or stolen, the officer 

commanding the army, ®[army corps], division or independent brigade to which such unit belongs 
may, after obtaining the report of a court of inquiry, impose a coUeetive fine upon the ^[Viceroy's 
commissioned officers, warrant officers,] non-commissioned officers and men of such unit, or upon 
so many of them as, in his judgment, should be held responsible for such loss or theft. 

[a] Inserted by the Indian Army (Amendment) Act, 1918 (11 [XI] of 1918), S. 6. [b] Substituted by the 

Indian Army (Amendment) Act, 1934, (33 [XXXIII] of 1934), S. 10, for “Indian Officers.” The word 
“Indian” was substituted for “Native” by the Indian Army (Amendment) Act, 1934 (11 [XI] of 1934), B. 2. 

22. (l) For any offence, in breach of good order, the commanding officer of any corps or 
Punishment of certain detachment on active service, in camp, on the march, or at any frontier 

Indian foUomers. post specified by the ^'[Oentral Government] by notification in this behalf 

at which troops are stationed, may punish any ^[Indian] follower of such corps or detachment 
who is subject to this Act under section 2, sub-section (1)^ clause (c) — 

(a) it such follower is not a menial servant, with imprisonment for a term which may extend 
to thirty days, or with fine which may extend to fifty rupees : 

(b) if such follower is a menial servant, with imprisonment for a term which may extend to 

seven days, or, if on active service, with corporal punishment not exceeding twelve 
strokes of a rattan. 

(2) Imprisonment awarded under this section may be carried out in a military ^lard, or in a 
jail, as ordered by the said commanding officer ; and the officer in charge of any jail shall, on the 
delivery to him of the person of the offender, with a warrant, under the hand of the said command- 
ing officer, detain the offender according to the exigency of the warrant or until he is discharged 
by due course of law. 

[a] Substitzitedhy A.O. for “Govemor-G-eneral-in-Couneil.” [b] Substituted by the Indian Army (Amendment) 
Act, 1918 (11 [XI] of 1918), S. 2, for “Native.” ^ 

Provost Marshals. 

23. For the prompt and instant repression of irregularities and offences committed in the 

Ap^iointment field or on the march, provost-marshals may be appointed by the 

Commander-in-Chief in India or an officer commanding an army, ®’[army corps], division or 
independent brigade or an officer commanding the forces in the field ; and the powers and duties 
of such provost-marshals shall be regulated according to the established custom of war and the 
rules of the service. 

[a] Inserted by the Indian Army (Amendment), Act (11 [XI] of 1918), S. 6. 

25. ( l) The duties of a provost-marshal so appointed are to take charge of prisoners confined 
Duties and powers. for offences of a general description, to preserve "good order and disci- 


SECTION 20 — Note 1, 

[1] “We think the opinion expressed in the papers 
submitted to us that imprisonment in military custody 
up to 28 days should be a minor punishment is well 
founded, and we have suggested an amentoent of 
clause 21 (2) (a) (now S. 20) to give effect to this, follow- 


ing a recent amendment of the Army Act.” — Select 
Committee Be^jgort. 

SECTION 21 — Note 1. 

[1] “In addition to changes of form in clause 22 
(now S. 21) we have made it clear that the report of a 
Court of inquiry must be obtained before a fine can he 
imposed under thisclause.y— Committee Beport, ^ 
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pline, and to prevent breaches of the same by persons belonging or attached to the army. ^-CHe may 
at any time arrest and detain for trial any person subject to this Act who commits an offence and 
may also carry into effect any punishments to be inflicted in pursuance of the sentence of a court- 
martial.] 

\(2) A provost-marshal may punish with any punishment mentioned in section 22, sub- 
section (1), clause (h), any follower who is subject to this Act under section 2, sub-section (1), 
clause (c)t and is a menial servant and who, on active service and in his view or in the view 
of any of his assistants, commits any breach of good order and military discipline.] 

[a] Inserted by the Indian Army (Amendment) Act, 1920 (37 [XXXVII] of 1920), S. 3. [b] Substituted by 
S. 3, ibid, for the original sub-sections (2) and (B). 

CHAPTER V. 

Offences. 

Offences in respect of Military Service. 

Offences punishable with 26. Any person subject to this Act who commits any of the follow- , 

death, ing offences, that is to say, — 

(a) shamefully abandons or delivers up any garrison, fortress, post or guard committed to his 

charge, or which it is his duty to defend ; or 

(b) in presence of an enemy, shamefully casts away his arms or ammunition, or intentionally 

uses words or any other means to induce any person subject to military law to abstain 
from acting against the enemy, or to discourage such person from acting against the 
enemy, or misbehaves in such manner as to show cowardice ; or 

(c) directly or indirectly holds correspondence with, or communicates intelligence to, the 

enemy, or any person in arms against the State or who, coming to the knowledge of any 
such correspondence or communication, omits to discover it immediately to his command- 
ing or other superior officer ; on 

(d ) treacherously makes known the watchword to any person not entitled to receive it ; or 

(e) directly or indirectly assists or relieves with money, victuals or ammunition, or knowingly 

harbours or protects, any enemy or person in arms against the State ; or 

(f) in time of war, or during any military operation, intentionally occasions a false alarm in 

action, camp, garrison or quarters, or spreads reports calculated to create alarm or 
despondency ; or 

(g) being a sentry in time of war or alarm, or over any State prisoner, treasure, magazine or 

dockyard, deeps upon his post, or quits it without being regularly relieved or without 
leave; or 

(h) m time of action, leaves his commanding officer or his post or party to go in search of 
plunder ; or 

(i) in time of war, quits his guard, picquet, party or patrol without being regularly relieved 

or without leave ; or 

(f) in time of war or during any military operation, uses criminal force to, or commits an 
assault on, any person bringing provisions or other necessaries to the camp or quarters 
of any of His Majesty’s forces or forces a safeguard, or breaks into any house or any 
other place for plunder, or plunders, injures or destroys any field, garden or other 
property of any kind ; ®'[or 

(fcj on active service commits any offence against the property or person of any inhabitant 
of, or resident in, the country in which he is serving ;] 

shall, on conviction by court-martial, be punished with death, or with such less punishment as is 
in this Act mentioned, 

* [a] Inserted by the Indian Army (Amendment) Act, (11 [XI] of 1918), S. 8. 

, Offences not punishable 26. Any person subject to this Act who commits any of the 
with death. following offences, that is to say, — 

(a) strikes, or forces or attempts to force, any sentry ; or 

r -I »tt*T 1 . SECTION 25 — Note 1. to make it clear that the ofienee aimed at in the vague 

tlj We have amended sub-el. (b) of clause 26 (now expression ‘otherwise misbehaves’ is conffned to oases of 
S, 251 following the provisions of the Army Act so as cowardice.” — Select Committee Beport, 
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(b) in time of peace, intentionally occasions a false alarm in camp, garrison or canton- 
ment ; or 

(c) being a sentry, or on guard, plunders or wilfully destroys or injures any property placed 
under his charge or under charge of his guard ; or 

(d) being a sentry, in time of peace, sleeps upon his post, or quits it without being regularly 
relieved or without leave ; 

shall, on conviction by court-martial, be punished with imprisonment, or with such less punish- 
ment as is in this Act mentioned. 

Mutiny and Insubordination. 

Offences punishable ivith 27. Any person subject to this Act who commits any of the 

death, following offences, that is to say, — 

(a) begins, excites, causes ®'[or conspires *with any other persons to cause,] or joins in any 
mutiny ; or 

(h) being present at any mutiny, does not use his utmost endeavours to suppress the 
same ; or 

(c) knowing or having reason to believe in the existence of any mutiny, or of any intention 
to mutiny, or of any conspiracy against the State, does not, without delay, give 
information thereof to his commanding or other superior officer ; or 

(d) uses or attempts to use criminal force to, or commits an assault on, his superior officer, 
whether on or off duty, knowing or having reason to believe him to be such ; or 

(e) disobeys the lawful command of his superior officer ; 

shall, on conviction by court-martial, be punished with death, or with such less punishment as is 
in this Act mentioned. 

[a] Inserted by the Indian Army (Amendment) Act, 1918 (11 [XI] of 1918), S. 9. 

Offences not punishable 28. Any person subject to this Act who commits any of the 

loith death, following offences, that is to say, — 

(a) is grossly insubordinate or insolent to his superior officer in the execution of his 
office ; or 

(h) refuses to superintend or assist in the making of any field-work or other military work of 
any description ordered to be made either in quarters or in the field ; or 

(c) impedes a provost-marshal or an assistant provost-marshal, or any officer or non- 
commissioned officer or other person legally exercising authority under or on behalf of a 
provost-marshal, or, when called on, refuses to assist, in the execution of his duty, the 
provost-marshal, assistant provost-marshal, or any such officer, non-commissioned officer 
or other person ; 

shall, on conviction by court-martial, be punished with imprisonment, or with such less punishment 
as is in this Act mentioned. 

Desertion^ Fraudulent Enrolment and Absence without Leave. 

29. Any person subject to this Act who deserts or attempts to desert the service shall, on 

Besertimi. conviction by court-martial, be punished with death, or with such less punish- 

ment as is in this Act mentioned. 

■ Harbouring deserter, ab- 30. Any person subject to this Act who commits any of the following 
sence without Uave, etc. offences, that is to say, 

(a) knowingly harbours any deserter, or who, knowing, or having reason to believe, that 
any other person has deserted, or that any deserter has been harboured by any other 
person, does not without delay give information thereof to his own or some other 
superior officer, or use his utmost endeavours to cause such deserter to be appre- 
hended; or 

(b) knowing, or having reason to believe, that a person is a deserter, procures or attempts to 
procure the enrolment of such person ; or 

(c) without having first obtained a regular discharge from the corps or department to which 
he belongs, enrols himself in the same or any other corps or department ; or 

SECTION 27 Note 1. a*!! offence under S. 27. It may, however, be taken 

n , into consideration while imposing a sentence. (Vol 33) 

[1] Plea of good faitk will not afford a valid defence . 1945 i,ali 103 (107) : I L B (1945) Lab 419 (FB). 
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(d) absents himself without leave or without sufficient cause overstays leave granted to 
him; or 

(e) being on leave of absence and having received information from proper authority that 

any corps or portion of a corps, or any department, to which he belongs, has been 
ordered on active service, fails, without sufficient cause, to rejoin without delay ; or 

(f) without sufficient cause fails to appear at the time fixed at the parade or place appointed 
for exercise or duty ; or 

( g) when on parade, or on the line of march, without sufficient cause or without leave from 
his superior officer quits the parade or line of march ; or 

(h) in time of peace, quits his guard, picquet or patrol without being regularly relieved or 
without leave ; or 

(i) without proper authority is found two miles or upwards from camp; or 

(3) without proper authority is absent from his cantonment or lines after tattoo, or from 
camp after retreat-beating ; 

shall, on conviction by court-martial, be punished with imprisonment, or with such less punishment 
as is in this Act mentioned. 

Disgraceful Conduct, 

Disgraceful 81 . Any person subject to this Act who commits any of the following offences, 
condiict that is to say, — 

(a) dishonestly misappropriates or converts to his own use any money, provisions, forage, 
arms, clothing, ammunition, tools, instruments, equipments or military stores of any 
kind, the property of ®'[the Crown], entrusted to him; or 

(b) dishonestly receives or retains any property in respect of which an offence under clause (a ) 
has been committed, knowing or having reason to believe the same to have been dis- 
honestly misappropriated or converted; or 

(c) wilfully destroys or injures any property of ^[the Crown] entrusted to him; or 

(d) commits theffc in respect of any property of ^[the Crown], or of any military mess, band 
or institution, or of any person subject to military law, or serving with, or attached to, 
the army; or 

(e) dishonestly receives or retains any such property as is specified in clause (d) knowing or 
having reason to believe it to be stolen; or 

(f) does any other thing with intent to defraud, or to cause wrongful gain to one person or 
wrongful loss to another person; or 

(g) inaJiDgers or feigns or produces disease or infirmity in Hmself, or intentionally delays his 
cure or aggravates his disease or infinnity; or 

(k) mth intent to render himself or any other person unfit for service, voluntarily causes 
hurt to himself or any other person; or 

(i) commits any offence of a cruel, indecent or unnatural Mnd, or attempts to commit any 
such offence and does any act towards its commission; 

shall, on conviction by court-martial, he punidied with imprisonment, or with such less punish- 
ment as is in this Act mentioned. 

[a] Sulstituted by A. 0. foi “Government.” 

Intoxication. 

P^i^son snhiect to this Act who is in a state of intoxication, whether on duty or not 

amoa iott, on duty, ^all, on conviction by court-martial, be punished with imprisonment, or 
witn such less punishment as is in this Act mentioned. 


Offences in relation to Persons in Custody. 

P®'^sou subject to this Act who, without proper authority, releases any State prisoner, 

State, placed under his charge, 

aTiftlt on convi^.H™ 1. ^ negligently suffers any such prisoner, enemy or person to escape, 
this Act iUMitioned be punished with death, or with such less punishment as is in 



Iss. 34-37] 


THE INDIAN ABMY ACT, 1911 


16T 


Of fences not punidhdbl& 35# Any person subject to this Act who commits any of the follow* 

with death, ing offences, that is to say, — 

(a) being in command of a guard, picquet or patrol, refuses to receive any prisoner or person 
duly committed to his charge; or 

(b) without proper authority releases any prisoner or person placed under his charge, or 
negligently suffers any such prisoner or person to escape; or 

(c) being in military custody, leaves such custody before he is set at liberty by proper 
authority; 

shall, on conviction by court-martial, be punished with imprisonment, or with such less punish- 
ment as is in this Act mentioned. 

Offences in 7*elation to Property , 

Offences in relation 35. Any person subject to this Act who commits any of the following 
to property, offences, that is to say,— 

(a) commits extortion, or without proper authority exacts from any person carriage, porter* 
age or provisions; or 

(b) in time of peace, commits house-breaking for the purpose of plundering, or plunders* 
destroys or damages any field, garden or other property; or 

(c) designedly or through neglect kills, injures, makes aw^ay with, ill-treats or loses his horse 
or any animal used ifi the public service; or 

(d) makes away with, or is concerned in making away with, his arms, ammunition, equip- 
ments, instruments, tools, clothing or regimental necessaries; or 

(e) loses by neglect anything mentioned in clause (dj; or 

(f) wilfully injures anything mentioned in clause (d) or any property belonging to ^[the 
Crown], or to any military mess, band or institution, or to any person subject to military 
law, or serving with, or attached to, the army; or 

(g) sells, pawns, destroys or defaces any medal or decoration granted to him; 

shall, on conviction by court-martial, be punished with imprisonment, or with such less punish- 
ment as is in this Act mentioned. 

[a] Substituted by A. 0. for “Government.” 


Offences in relation to False Documents and Statements^ 

person subject to this Act who commits any of the following 
^UxsuTnefUs, offences, that is to say,— 

(a) makes a false accusation against any person subject to military law, knowing such 
accusation to be false ; or 


(b) in making any complaint under section 117 ^[or section 117A], knowingly makes any falsa 
statement affecting the character of any person subject to military law, or knowingly 
and wilfully suppresses any material fact ; or 

fc) obtains or attempts to obtain for himself, or for any other person, any pension, allowance 
or other advantage or privilege by a statement which is false, and which he either knows 
or believes to be false or does not believe to be true, or by making or using a false entry 
in any book or record, or by making any document containing a false statement, or by 
omitting to make a true entry or document containing a true statement ; or 

(d) knowingly furnishes a false return or report of the number or state of any men under his 
command or charge, or of any money, arms, ammunition, clothing, equipments, stores or 
other property in his charge, whether belonging to such men or to ^[the Crown] or to 
any person in or attached to the army, or who, through design or culpable neglect, omits 
or refuses to make or send any return or report of the matters aforesaid ; 

'Shall, on conviction by court-martial, be punished with imprisonment, or with such less punishment 
as is in this Act mentioned. 


[a] Inserted by the Indian Army (Amendment) Act, 1984 (33 [XXXIII] of 1934), S. 11. [b] Substituted by 
A. O. for “Government.” 


37. Any person having become subject to this Act who is discovered to have made a wilfully 
False ansujers on false answer to any question set forth in the prescribed form of enrolment 
which has been put to him by the enrolling officer before whom he appe^s 


enrolment 
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the purpose of being enrolled, shall, on conviction by court-martial, be punished with imprisonment, 
or with such less punishment as is in this Act mentioned. 

Offences in relation to Courts-martiah 

Offences in relation 88* Any person subjecfc to this Act who commits any of the following 

to courtsrmartial, offences, that is to say, — 

(a) when duly summoned to attend as a witness before a court-martial, intentionally omits 
to attend, or refuses to be sworn or affirmed or to answer any question, or to produce 
or deliver up any book, document or other thing which he may have been duly warned 
and called upon to produce or deliver up; or 

* (1) intentionally offers any insult or causes any interruption or disturbance to, or uses any 
menacing or disrespectful word, sign or gesture, or is insubordinate or violent in the 
presence of, a court-martial while sitting ; or 

(c) having been duly sworn or affirmed before any court-martial or other military court 
competent to administer an oath or affirmation, makes any statement which is false, 
and which he either knows or believes to be false or does not believe to be true ; 
shall, on conviction by court-martial, be punished wuth imprisonment, or with such less punishment 
as is in this Act mentioned. 

Miscellaneous Military Offences* 

Miscellaneous mill- 39. Any person subject to this Act who commits any of the following 

iary of femes. offences, that is to say, — ^ 

(a) being an .officer or warrant officer, behaves in a manner unbecoming his position and 
character; or 

(h) strikes or otherwise ill-treats any person subject to this Act being his subordinate in rank 
or position ; or 

(c) being in command at any post or on the march, and receiving a complaint that any one 

under his command has beaten or otherwise maltreated or oppressed any person, or has 
disturbed any fair or market, or committed any riot or trespass, fails to have due 
reparation made to the injured person or to report the case to the proper authority ; or 

(d) by defiling any place of worship, or otherwise, intentionally insults the religion or wounds 
the religious feelings of any person ; or 

(e) attempts to commit suicide and does any act towards the commission of such offence ; or 

(f) being below the rank of warrant officer, when off duty, appears, without proper authority, 
in or about camp or cantonments, or in or about, or when going to or returning from, 
any town or bazar, carrying a sword, bludgeon or other offensive weapon ; or 

(g) directly or indirectly accepts or obtains, or agrees to accept or attempts to obtain, for 
himself or for any other person, any gratification as a motive or reward for procuring 
the enrolment of any person, or leave of absence, promotion or any other advantage or 
indulgence for any person in the service ; or 

(h) neglects to obey any general or garrison or other orders ; or 

(i) is guilty of any act or omission which, though not specified in this Act, is prejudicial to 

good order and military discipline ; 

^aJl, on conviction by court-martial, be punished with imprisonment, or with such less punishment 
as is in this Act mentioned, 

^[39 A. Whoever attempts to commit an offence punishable by this Act or to cause such an 
Attemyis, offence to be committed, and in such attempt does any act towards the commission of 
the ofence may, where no express provision is made by this Act for the punishment of such 
attempt, be punished with the punishment provided in this Act for such offence.] 

[a] Inserted by the Indian Army (Amendment) Act, 1918 (11 [XI] of 1918), S, 10. 

Abetmmt* 

40. Every person subject to this Act who abets any offence punishable under this Act may he 
Abetmmt. punished with the punishment provided in this Act for such offence. 
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Civil Offences. 

41. \(1)\ Every person subject to this Act -who ^[either within British India or] at any 
Civil offences committed place beyond British India, *] commits any civil offence shall be 

within or outside British deemed to be guilty of an offence against military law, and, if charged 

therewith under this section, shall, subject to the provisions of this 
Act, be liable to be tried for the same by court-martial, and on conviction to be punished as 
follows, that is to say — 

(a ) if the offence is one which would be punishable under the law of British India with 
death or with transportation, he shall be liable to suffer any punishment [other than 
whipping] assigned for the offence by the law of British India; and 

(bj m other cases he shall be liable .to suffer any punishment [other than whipping] 
assigned for the offence by the law of British India, or such punishment as might be 
awarded to him in pursuance of this Act in respect of an act prejudicial to good order 
and military discipline ; 

^[Provided that a person subject to this Act who at any place within British India or ai 
any place, other than such frontier posts as may be specified by the ® [Central Government] by 
notification in this behalf, ^*[in which the Central Government or the Crown Eepresentative 
exercises jurisdiction by virtue of the Government of India Act, 1935,® or of any Order in Council 
made under the Foreign Jurisdiction Act, 1890,^] and while not on active service, commits the 
offence of murder or culpable homicide not amounting to murder in relation to a person not 
subject to military law or the offence of rape, shall not be deemed to be guilty of an offence 
against military law and shall not be tried by a court-martial. 

(2) The powers of a court-martial to try and to punish any person under this section shall 
not be affected by reason of the fact that the civil offence with which such person is charged is 
also a military offence.] 

[a] The original S. 41 was re-numhered as sub-s. (1) of that section by the Indian Army (Amendment) Aet, 
1934, (33 [XXXIII] of 1934), S. 12. [b] Inserted by S. 12, ibid, [e] Words “or when on active service in 
British India” were repealed by S. 12, ibid, [d] Inserted by the Indian Army (Amendment) Aet, 1920 (37 
[XXXYII] of 1920), S. 4. [e] Substituted by A, O. for “Governor-General in Council.” [f] Substituted by 
At 0. for “in which the Governor-General in Council exercises jurisdiction by virtue of the Indian (Foreign 
Jurisdiction) Order in OouncU, 1902.” [g] 26 Geo. V, o. 2, [h] 53 & 54 Viet,, o. 27. 

42. [Certain civil offences triable by military law.] Bepealed by the Indian Army (Amende 
ment) Act, 1934 ( XXXIII of 1934), S. 13. 


CHAPTER VI, 

PUBLISHMENTS. 

43. Punishments may be inflicted in respect of offences committed by persons subject 
Punishments, to this Act, and convicted by court-martial, according- to the scale following,, 
that is to say — 

(a) death; 

(b) transportation for life or for any period not less than seven years; 

( c) imprisonment ^’[either rigorous or simple] for any term not exceeding fourteen years; 
^[(cg) in the case of Indian commissioned officers, cashiering;] 

( d) dismissal from the service; 

C[* '•'] 

^L(f) reduction, in the case of a warrant officer, to a lower grade or class or place in the 
list of his rank, or to the ranks; or in the case of a non-commissioned officer, to a lower 
grade or a lower rank or to the ranks : 


SECTION 41— Note 1. 

[1] Where a subject of an Indian State commits a 
civil oSence outside British India in the capacity of a 
native ofSeer in the army, the offence is not covered 
by S. 4, Penal Code, and as such, the person is not 
triable by the ordinary criminal Courts, For the same 
reason, Ss. 69 to 71, Indian Army Aet, which relate to 
the adjustment of the jurisdiction of the courts-martial 
.and criminal Courts, would not apply to the case. But 


it cannot be contended that S. 41, Indian Army Act, 
would also be inapplicable for the same reason. The 
provisions of the Government of India Act, 1833, have 
been expressly saved by S. 5, Penal Code, and more- 
over, the Indian Army Act is a special law within the 
meaning of that section, governing person enlisted in 
Indian Forces. The provisions of S. 41 would, there- 
fore, fully apply to the person. (Vol 33) 1946 Lab 
158 (169) (FB). 
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Provided that a warrant officer reduced to the ranks shall not be required to serve in the 
ranks as a sepoy;] 

(g) m the case of officers, warrant officers and non-commissioned officers, forfeiture ®[ in the 

prescribed manner of seniority of rank and service for the purpose of promotion;] 

the ease of officers, ^[wari’ant officers and non-commissioned officers,] reprimand 
or severe reprimand;] 

(h) forfeitures and stoppages as follows, namely : — 

(i) forfeiture of service for the purpose of ^C"] increased pay, pension or any other 
prescribed purpose; 

i[ ^‘] 

(iii) forfeiture, in the case of a person sentenced to ® [cashiering or] dismissal from the 

service '"], of all arrears of pay and allow’ances and other public money due 

to him at the time of such ® [cashiering or] dismissal; 

(iv) stoppages of pay and allowances until any proved loss or damage occasioned by the 

offence of w^hich he is convicted is made good; 

^'[(v) on active service forfeiture of pay and allowances for a period not exceeding three 
months.] 

Xa] Substituted by the Indian Army (Amendment) Act, 1918 (11 [XI] of 1918), S. 11 (1), for “(with or 
^ without solitary confinement).” [b] Clause (cc) was inserted by the Indian Army (Amendment) Act, 1934 
(33 [XXXIII] of 1934), S, 14. [c] Clause (e) was repealed by S. 14, %hid. [d] Substituted by S. 14, %b%d, for 
the original clause, [e] Substituted by S. 14, ibid, for “of seniority of rank.” [f] Clause (gg) was inserted by the 
Indian Army (Amendment) Act, 1918 (11 [XI] of 1918), S. 11 (3). [g] Inserted by the Indian Army (Amend- 
ment) Act, 1934 (33 [XXXIII] of 1934), S. 14. [h] Word “promotion” was repealed by S. 14, ih%d, [i] Sub- 
clause (ii) was repealed by S. 14, ibid, [j] Words “or whole sentence involves such dismissal” were repealed 
by the Indian Army (Amendment) Act, 1918 (11 [XI] of 1918), S. 26 and Schedule, [k] Inserted by S, 11 (4), 
ibid. 

43, Where in respect of any offence under this Act there is specified a particular punishment 
Lower punishments. or such less punishment as is in this Act mentioned, there may be 
.awarded in respect of that offence instead of such particular, punishment (but subject to the 
mother provisions of this Act as to punishments and regard being had to the nature and degree of 
the offence) any one punishment lower in the above scale than the particular punishment. 

^ [45, Where any person, subject to this Act and under the rank of warrant officer, on active 
Meld punishment. service is guilty of any offence, it shall be lawful for a court-martial to 
award for that offence any such punishment, other than flogging, as may be prescribed as a field 
punishment. Meld punishment shall be of the character of personal restraint or of hard labour but 
•shall not be of a nature to cause injury to life or limb.] 

[a] Substituted by the Indian Army (Amendment) Act, 1920 (37 [XXXYII] of 1920), S. 5, for the 
original S. 45. 

FosiUon of field punish- 46. * [Field punishment] shall, for the purpose of commutation, 
'ment in scale. be deemed to stand in the scale of punishments next below dismissal. 

[a] Substituted by the Indian Army (Amendment) Act, 1920 (37 [XXXVII] of 1920), S. 6 for “corporal 
punishment.” 

47. A sentence of a court-martial may award, in addition to or without any one other punish- 
Comhination of punish- uient. [the punishment specified in clause (cc) or clause (d) and any 

rnents. one or more of the punishments specified in clauses (f), (g)^ (gg) 

and (h) oi section 43], 

[a] Suhsitiiuted by the Indian Army (Amendment) Act, 1934 (33 [XXXIII] of 1934), S. 15, for “any one or 
more of the punishments specified in clauses (d), (f), (gg) and (h) of section 43.” 

Cashiering of Indian ^[47 A. Whenever an Indian commissioned officer is sentenced to 

>commimo7ted officer on transportation or imprisonment, the court shall by its sentence sentence 
conmotion. gixeh officer to be cashiered.] 

[a] Instered by the Indian Army (Amendment) Act, 1934 (33 [XXXIII] of 1934), S. 16, 

48. Whenever any person is sentenced to rigorous imprisonment, the court may, by its 
Solitary confinement. sentence, order that the offender shall he kept in solitary confinement 

'for any portion or portions of the imprisonment to which he is sentenced, not exceeding three 
"^nonihs in the whole, ^cording to the following scale, that is to say, 

(a) a time not exceeding one month if the term of imprisonment does not exceed six months ; 
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(b) a time not exceeding two months if the term of imprisonment exceeds six months and 
does not exceed one year ; 

^(c) a time not exceeding three months if the term of imprisonment exceeds one year. 

^9. ^[A warrant officer or a non-commissioned officer] sentenced by court-martial to trans- 
lEeduction of non-covi- portation, imprisonment, ^ [field punishment] or dismissal from the 
missimied officers to ranks, service, shall be deemed to be reduced to the ranks. 

[a] Substituted by the Indian Army (Amendment) Act, 1934 (33 [XXXIII] of 1934), S. 17, for “A non-com- 
missioned officer.” [b] Substituted by the Indian Army (Amendment) Act, 1920 (37 [XXXYII] of 1920), 
S. 6, for “corporal punishment.” 

®C49A. When ^[any enrolled person] on active service has been "sentenced by court-martial to 
Betention in the^ranks of dismissal or to transportation or imprisonment, whether combined with 
a 'person comicted on active dismissal or not, the prescribed officer may direct that such person may 
service. ke retained to serve in the ranks, and where such person has been 

sentenced to transportation or imprisonment, such service shall be reckoned as part of his term of 
transportation or imprisonment.] 

[a] Inserted by the Indian Army (Amendment) Act, 1918 (11 [XI] of 1918), S. 13, [b] Substituted by the 

Indian Army (Amendment) Act, 1934 (33 XXXIII] of 1934), S. 18, for “any i^erson.” 


CHAPTER VIL 


Penal Deductions. 


Deductions from pay SO. ^[( 1 ) The following penal deductions may be made from the 

<€.nd allowances. pay allowances of an Indian commissioned officer, that is to say,~ 

faj all pay and allowances for every day of absence without leave, unless a satisfactory ex- 
planation has been given through his Commanding Officer and has been approved by the 
^[Central Government] : 


(b) any sum required to make good such compensation for any expenses, loss, damage or 
destruction occasioned by the commission of any offence as may be determined by the 
court-martial by whom he is convicted of such offence ®[or by an officer exercising autho- 
rity under section 20] ; 

(c) any sum required to make good the pay of any person subject to this Act which he has 
unlawfully retained or unlawfully refried to pay ; 

(d) any sum required to make good any loss, damage or destruction of public or regimental 
property which after due investigation appears to the ^[Central Government] to have 
been occasioned by any wrongful act or negligence on the part of the Indian commis- 
sioned officer ; 

(e) any sum ordered by a court-martial to be stopped under section 43 J 

, ^[(^)] The following penal deductions may be made from the pay and allowances of a person 
subject to this Act ® [other than an Indian commissioned officer], that is to say, — 

(a) all pay and allowances for every day of absence either on desertion or without leave, or 
as a prisoner of war, and for every day of imprisonment awarded by a criminal court, a 
court-martial, or an officer exercising authority under section 20 ^[or of field punishment 
awarded by a court-martial or such officer] ; 

(b) all pay and allowances for every day whilst he is in custody on a charge for an offence 

of which he is afterwards convicted by a criminal court or court-martial, or on a charge 


SECTION 50— Note 1. 

[1] Section 2 of the Penal Deductions Ordinance, 
[XLIII] of 1943), runs as follows : 

(1) In addition to and without derogation from the 
provisions of sub-s. (2) of S. 50 of the Indian Army 
-Act, 1911, penal deductions may be made from the 
pay and allowances of a person subject to the Indian 
Army Act, 1911, other than an Indian commissioned 
'Officer for recovery of any sum required to pay a 
-fine imposed on him by the Head of a training establish- 
ment as defined in clause (j) of S. 2 of the National 
Service (Technical Personnel) Ordinance, 1940 (No. 2 
[II] of 1940), in which he is for the time being under- 
going training, in respect of an act or omission for 


which the Head of the establishment could, if he were 
the employer in an industrial establishment to which 
the Payment of Wages Act, 1936 (4 [IV] of 1936), ap- 
plies, in accordance with the provisions of that Act, 
impose a fine of similar amount on a person employed 
in such industrial establishment. 

[2] The provisions of Ss. 51 and 62 of the Indian 
Army Act, 1911, shall apply to any deduction made 
under this Ordinance as they apply to deductions autho- 
rised under the said Act, and the proviso to sub-s. (2) of 
S. 50 of the said Act shall have efiect as if a deduction 
made under this Ordinance were a deduction made 
under any of the clauses (e) to (g), both inclusive, of the 
said sub-section,” 
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of absence without leave for which he is afterwards awarded imprisonment ^[or field 
punishment] by an officer exercising authority under section 20 ; 
f cj ail pay and allowances for every day on w’hich he is in hospital on account of sickness 
certified by the medical officer attending on him '''] to have been caused by 

an offence under this Act committed by him ; 

'^[(cc) for every day on which he is in hospital on account of sickness certified by the medical 
officer attending on him to have been caused by his own misconduct or imprudence, such 
sum as may be specified by order of the Commander-in- Chief in IndiaJ ; 

^[(d) all pay and allowances ordered by a court-martial under section 43, or by an officer 
exercising authority under section 20, to be forfeited ] ; 

^^(dd) all pay and allowances for every day between his being recovered from the enemy 
and his dismissal from the service in consequence of his conduct w^hen being taken by, 
or whilst in the hands of, the enemy] ; 

(e) any sum ordered by a court-martial to be stopped under section 43 ; 

(f) any sum required to make good such compensation for any expenses caused by him, or 
for any loss of or damage or destruction done by him to any arms, ammunition, equip- 
ment, clothing, instruments, regimental necessaries or military decoration, or to any 
buildings or property, as may be awarded by his commanding officer ; 

(g) any sum required to pay a fine awarded by a criminal court, a court-martial exercising 

jurisdiction under section 41 or an officer exercising authority under section 20 

or section 21 : 

Provided that the total deductions from the pay and allowances of a person subject to this Act 
^[other than an Indian commissioned officer] made under clauses (e)io (g), both inclusive, shall not 
{except in the case of a person sentenced to dismissal '"]) exceed in any one month 

one-half of his pay and allowances for that month. 

Explanation — For the purposes of clauses (a) and (b ) — 

(ij absence or custody for six consecutive hours or upwards, whether wholly in one day or 
partly in one day and partly in another, may be reckoned as absence or custody for 
a day ; 

( a) absence or custody for twelve consecutive hours or ui^wards may be reckoned as 
absence or custody for the whole of each day during any portion of which the person 
was absent or in custody ; and 

(Hi) any absence or custody for less than a day may be reckoned as absence or custody 
for a day if such absence or custody prevented the absentee from fulfilling any military 
duty which was thereby thrown upon some other person. 

Ca] Inserted by the Indian Army (Amendment) Act, 1934, (33 [XXXIII] of 1934), S. 19. [b] Substituted 

by A. 0, for “Governor-General in Council.” [c] Added by the Indian Army and Indian Air Force 
(Amendment) Act, 1943 (21 [XXI] of 1943), S. 2. (13-8-1943). [d] The original S. 50 was re-num- 

lered as sub-section (2) of that section by the Indian Army (Amendment) Act, 1934 (33 [XXXIII] of 1934), 

S. 19. [e] Inserted by S, 19, ibid* [f] Inserted by the Indian Army (Amendment) Act, 1920 (37 
[XXXVII] of 1920), S. 7. [g] The word “proper” was repealed by the Indian Army (Amendment) Act, 

1918, (11 [XI) of 1918), S. 26 and Sch. [h] Words *^at the hospital” were repealed by S. 26 and Sch., ibid,^ 
W Inserted by S. 14, xUd. [i'] Substituted by the Indian Army (Amendment) Act, 1935 (7 [VII] of 1935, 
S. 2 for the original clause, [jj] Clause (dd) was xnserted by the Indian Army (Amendment) Ordinance, 
1945 (No. 37 [XXXVII] of 1945), S. 2. [29-9-1945], [k] Words and figures “or S. 42” were repealed by S. 2, 

xb%d, [1] Inserted by the Indian Army (Amendment) Act, 1934, (33 [XXXIII] of 1934), S. 19. [m] Words 

or whose sentence involves dismissal” were repealed by *the Indian Army (Amendment) Act, 1918 (11 [XI] 

of 1918), S. 26 and Sch. ^ \ l 4 

81* Any sum authorized by this Act to be deducted from the pay and allowances of any 

Deduction from public pei^son may, without prejudice to any other mode of recovering the same, 
money other than pay, be deducted from any public money due to him other than a’ pension* 

[SI A* Where the conduct of any person subject to this Act when being taken by, or whilst 

Pmertomthholdpayand hands of, the enemy, is to be inquired into under this Act or 

(dhwances pending inquiry other law, the Commander-in -Chief in India or any officer 

Mo^ conduct as prisoner of authorised by him in this behalf may order that the whole or any part 

, * of the pay and allowances of such person shall he withheld pending the 

result of such inquiry.] 

[a] Inserted by the Indian Army (Amendment) Ordinance, 1945 (No. 37 [XXXVII] of 1945), 8.-3, [29-9-1945] . .. 
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S2. Any deduction from pay and allowances authorized by this Act may be remitted in such 

Remission of deductions, manner ®'[and to such extent] and by such authority as may from 
time to time be prescribed. 

[a] Inserted by the Indian Army (Amendment) Act, 1917, (10 [X] of 1917), S. 2. 

*[52 A. T-Zj In the case of all persons subject to this Act, being prisoners of war, whose pay 

Provision for depejidants and allowances have been forfeited under section 60, but in respect of 
of prisoners of war, whom a remission has been made under section 62, it shall be lawful, 

notwithstanding any provision in any enactment or any rule of law to the contrary, for proper 
provision to be made by the prescribed authorities out of such pay and allowances for any 
dependants of such persons, and any such remission shall in that case be deemed to apply only 
to the balance thereafter remaining of such pay and allowances. 

(2) Any payments hitherto made to dependants by way of deductions from pay and 
allowances which, if this section had been in force, could have been validly made are hereby 
validated,] 

^1(3) For the purposes of this section, a person shall be deemed to continue to be a prisoner 
of war until the conclusion of any inquiry into his conduct such as is referred to in section 6IA, 
and if he is dismissed from the service in consequence of such conduct, until the date of such 
dismissal.] 

[a] Inserted by the Indian Army (Amendment) Act, 1917 (10 [X] of 1917), S. 3. [b] Added by the Indian 

Army (Amendment) Ordinance, 1945 (No. 37 ([XXXVII] of 1945), S. 4. .[29-9-1945]. 

*[52B. (1)1vl the case of all persons subject to this Act, it shall be lawful, notwithstanding 

General poioer to make any provision in this Act or in any other enactment or any rule of 
provision for dependents. law to the contrary, for proper provision to be made by the prescribed 
authorities for any dependent of any such person who is a prisoner of war or missing, out of his 
pay and allowances. 

(2) Any payments made before the commencement of the Army (Provision for Dependents) 
Ordinance, 1944 (XXX of 1944) to dependents which, if this section had been in force, could have 
been validly made are hereby validated.] 

H(S) For the purposes of this section, a person shall be deemed to continue to be a prisoner 
of war until the conclusion of any inquiry into his conduct such as is referred to in section 61A, 
and if he is dismissed from the service in consequence of such conduct, until the date of such 
dismissal.] 

[a] Inserted by the Army (ProTision for Dependents) Ordinance, 1944 (No. 30 [XXX] of 1944), S. 3. [1-7-1944]. 

[b] Added by the Indian Army (Amendment) Ordinance, 1945 (No. 37 [XXXVII] of 1945), S. 5. [29-9-1945], 

CHAPTER Viri. 

COUETS-MABTIAD. 

Gonstitution and Dissolution of Courts-martiaL 

Courts-martial and S3. For the purposes of this Act there shall be four kinds of courts- 

ike kinds thereof. martial, that is to say 

(1) general courts-martial ,* 

(2) district courts-martial ; 

(3) summary general courts-martial ; and 

(4) summary courts-martial. 

Power to convene general 54. A general court-martial may be convened by the Commander. 

courts-martial. in-Chief in India, or by any ofi&cer empowered in this behalf by warrant 

of the Commander-in-Chief in India. 

Power to convene dis- 55. A district court-martial may be convened by any officer having 
trict courts-martial. power to convene a general court-martial, or by any officer empowered in 
this behalf by warrant of any such officer. 

Contents of warrant 86* ^ warrant issued under section 54 or section 55 may contain 

issued vmder section 64i such restrictions, reservations or conditions as the officer issuing it 
or section 55. may think fit. . , - ' " 
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®'[57. A general court-martial shall consist of not less than five British officers or Indian* 

Com<gos%iion of general commissioned officers, each of whom has held a commission for not less 
courts-martial. than three whole years and of whom not less than four are of a rank not 

below that of Captain.] 

[a] Substituted by the Indian Army (Amendment) Act, 1934, (33 [XXXIII] of 1934), S. 20 for the original 
section. 

Composition of district 58. A district court-martial shall consist of not less than three 
courts-martial. [British officers or Indian commissioned officers]. 

[a] Substituted by the Indian Army (Amendment) Act, 1934, (33 [XXXIII] of 1934, S. 21, for “officers.” 

59. [Convening order to state if larger number of officers is not available.] Bepealed by the 
Indian Army (Amendment) Act, 1934 (XXXIII of 1934), S. 22. 

Composition of general, ®'[60. A general, summary general or district court-martial may be 

summary general or dis- composed of either British officers or Indian commissioned officers or ol 
Met court-martial British officers and Indian commissioned officers.] 

[a] Substituted by the Indian Army (Amendment) Act, 1934 (33 [XXXIII] of 1934), S. 23, for the original 
section. 

61. [Claim to trial by British officers.] Bepealed by the Indian Army (Amendment) Act, 
1934 (XXXIII of 1934), S. 24. 

Convening of summary 62. The following authorities shall have power to convene a sum^ 
general courts-martial, mary general court-martial, namely — 

(a) officer empowered in this behalf by an order of the ® [Central Government] or of the 
Oommander-in-Chief in India ; 

(b) on active service, the officer commanding the forces in the field, or any officer empowered 

by him in this behalf ; 

(c) an officer commanding any detached portion of His Majesty’s troops upon active service, 

when, in his opinion, it "is not practicable, with due regard to discipline and the exigen- 
cies of the service, that an offence should he tried by an ordinary general court-martial. 

[a] Substituted by A, 0. for “Governor-General in Council.” 

Composition of summary 63. A summary general court-martial shall consist of not less than 

general courts-mariial. three ^'[British officers or Indian commissioned officers]. 

[a] Substituted by the Indian Army (Amendment) Act, 1934 (33 [XXXIII] of 1934) S. 25, for “officers.” 

Summary courts-martial ' 64. (l) k. summary court-martial may be held — 

(a) hy the commanding officer of any corps or department of His Majesty's Indian Forces, 
or of any detachment of those forces ; 

(b) by the commanding officer of any British corps or detachment to which details subject to 
this Act are attached. 

(2) At every summary court-martial the officer holding the trial shall alone constitute the 
court, but the proceedings shall be attended throughout by two other officers who shall not, ‘as 
such, be sworn or affirmed. 

65. (l) If a court-martial after the commencement of a trial is reduced below the smallest 

Dissolution of courts, number of officers of which it is by this Act required to consist, it 
shall be dissolved. 

^ * :5c =1: Mcj 

(2) If, on account of the illness of the accused before the finding, ifc is iinpossible to continue 
the trial, a court-martial shall be dissolved. 

- (3) Where a court-martial is dissolved under this section, the accused may be tried again^ 

. M Proviso was repealed by the Indian Army (Amendment) Aet, 1934 (33 [XXXIII] of 1934), S. 26. 


SECTION 62 — Note 1. 

TO S. 62, the Central Government or the 

Commandei>in“Chief can empower an officer to convene 
a Oourt-mariaal to try a person whether the latter be 
on active service or not. On active service, others may 
convene a Court-martial who cannot do it in peace 
taa The section does not mean that the Central 
Government or Commander-in-Chief lose their right to 


empower an officer to convene a Court-martial when 
the troops are on active service. The Central Govern- 
ment or the Commander-in-Chief can empower an 
officer to convene a Court-martial at all times whereas 
the officer commanding forces in the field can only 
empower an officer to convene such a Court on active 
service, (yol 33) 1946 Lah 103 (110): I L R (1945) Lab 
419 (F B), 
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Jurisdiction of Ooicrts-martiah 

66, When any person subject to this Act has been acq^uitted or convicted of an offence by as 
Pro7iibiHo?z of second court-martial or by a criminal court, or has been summarily dealt with 
irial for an offence under section 20 or section 22, he shall not be liable to be 

tried again for the same offence by a court-martial or dealt with summarily in respect of it under 
either of the said sections, 

^ [67. No trial by court-martial of any person subject to this Act for any offence (other than 
Limitation of trial. ^[an offence committed after the 7th day of December 1941 while the 

person in question was a prisoner of war or was present in enemy territory or,] an offence of 
mutiny, desertion or fraudulent enrolment) shall be commenced after the ^[expiration of a period 
of three years (in the 'computation of which period any time spent by the person in question after 
the aforesaid date as a prisoner of war or in enemy territory or in evading arrest shall be excluded)] 
from the date of such offence, and no such trial for an offence of desertion (other than desertion 
on active service) or of fraudulent enrolment shall be commenced if the person in question ‘^[(not 
being an Indian commissioned officer)] has, subsequently to the commission of the offence, served 
continuously in an exemplary manner for not less than three years with any portion of His 
Majesty’s regular forces. 

Explanatioo%, — For the purposes of this section, ‘mutiny’ means any of the offences specified 
in clauses (a), (b) and (c) of section 27 ®[and ‘enemy territory* means any area at the time of the 
presence therein of the person in question under the sovereignty of or administered by or in the 
occupation of a State at that time at war with His Majesty].] 

[a] Substituted by the Indian Army (Amendment) Act, 1920, (37 [XXXVII] of 1920), S. 8, for the section 
which had been substituted by the Eepealing and Amending Act, 1919, (18 [XVIII] of 1919), S. 2 and Sch. I, 
for the original section, [b] These words were added by the Indian Army and Indian Air Force (Amend- 
ment) Ordinance, 1945 (No. 42 [XLII] of 1945), S, 2. [This amendment shall be deemed to have been made 
with efiect from 7-12-1941.] [c] Substituted for “expiration of three years,” ibid [do], [d] Inserted 

by the Indian Army (Amendment) Act, 1934 (33 [XXXIII] of 1934), S. 27. [e] Added by Ordinance (No. 42 
[XLII] of 1946), a 2. [7-12-1941.] 

Llace of trial. 68 . Any person subject to this Act who commits any offence against it may be 
tried and punished for such offence ’in any place whatever. 

Adfustmmt of the jtmsdiction of Cotirts^martial and Criminal Oowts. 

69. When a criminal court and a court-martial have each jurisdiction in respect of aa 
Order in case of concur- offence, it shall be in the discretion of the prescribed military authority 

rent jurisdiction. to decide before which court the proceedings shall be instituted, and, if 

that authority decides that they shall be instituted before a court-martial, to direct that the 
accused person shall be detained in military custody. 

70. (1) When a criminal court having jurisdiction is of opinion that proceedings ought to 
Power of criminal court be instituted before itself in respect of any alleged offence, it may, by 

io re^uiie delivery of written notice, require the prescribed military authority at its option 
of fen er. either to deliver over the offender to the nearest Magistrate to be 

proceeded against according to law, or to postpone proceedings pending a reference to the 
^[Central Government]. 

( 2) In every such ease the said authority shall either deliver over the offender in compli- 
ance with the requisition or shall forthwith refer the question as to the court before which the 


SECTION 69— Note 1. 

[1] In cases where an ordinary criminal Court and 
a Court-martial have each jurisdiction in respect of an 
offence, it cannot be^ said that the Court-martial has no 
jurisdiction on the ground that first information report 
in respect thereof was lodged by persons other than the 
prescribed military authority and cognizance was taken 
by a Magistrate before the decision of the prescribed 
military authority as to the Court before which tbe 
proceedings should be instituted. (Vol 33) 1946 Lah 
103 (111, 112) : I L B.(1945) Lah 419 (FB). 

[2] Where a Magistrate has taken cognizance of 
■ offences which were equally triable by the Court-martial 
under S. 69, the case can be withdrawn from the former 
and tried by the latter Court. (Vol 33) 1946 Lah 103 
(111) : I L R (1945) Lah 419 (F B). 

£3] Subject of an Indian State committing civil 


offence outside India as a native ^officer. Case is not 
triable by ordinary criminarCourt; 'hence such a ease is 
outside the scope of Ss, 69 to 71 of the Army Act. 
Offence can be tried under. S. 41 of the Army Act that 
being the special law within the meaning of S. 5 of the 
Penal Code. (Vol 33) 1946 Lah 158 (169) (F B). 

SECTION 70— Note 1. . 

[1] Offence of desertion is not triable by the criminal 
Courts. Hence, where a military servant commits 
erimitial breach of trust and absconds military Court 
has concurrent jurisdiction as regards criminal breach 
of trust but exclusive jurisdiction as to desertion. Mere 
fact that accused was arrested by Police, put up before 
a Magistrate and that case proceeded to some length 
does not make S. 70 applicable to an offence of deser* 
tion. (Vol 15) 1928 All 672 (672, 673) : 29 Cr L 
Jcar 803* 
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proceedings are to be instituted for the determination of the [Central Government], whose order 
upon such reference shall be final. 

[a] Substituted by A. 0. for “Governor-General in Council.” 

71. (1) Notwithstanding anything contained in section 26 of the General Clauses Act, 1897, 
Trial by court-martial or in section 403 of the Code of Criminal Procedure, 1898, a person 

%o bar to subsequent trial convicted or acquitted by a court-martial may be afterwards tried 
by oriminal co%irt. ^ Criminal court for the same offence or on the same facts. 

(2) If a person sentenced by a court-martial in pursuance of this Act to punishment for an 
ofl'enee is afterwards tried by a criminal court for the same offence or on the same facts, that 
court shall, in awarding punishment, have regard to the military punishment he may already 
have undergone. 

Poioers of Gourts^martial, 

72. A general or summary general court-martial shall have power to try any person subject 

Powers of gemral and offence made punishable therein and to pass any 

summary general cow ts- sentence authorized by this Act. 
martial* 

73. A district court-martial shall have power to try any person subject to this Act other than 
Powersof district an officer for any offence made punishable therein, and to pass any sentence 

^court-martial. authorized by this Act other than a sentence of death, or transportation, or 
imprisonment for a term exceeding two years : 

[Provided that a district court-martial shall not award to a warrant officer any punishment 
other than ^[the punishments specified in clauses (g), (gg) and (h) of section 43 or], either in 
addition to or in substitution for any such punishment, the punishment specified in clause (d) ot 
the punishment specified in clause ( f)oi that section.] 

[a] Inserted by the Indian Army (Amendment) Act, 1934 (33 [XXXIII] of 1934), S. 28. [b] Substituted by 

the Indian Army (Amendment) Act, 1935 (7 [VII] of 1935). S. 3, for “the punishment specified in el. (h) of 
section 43 or.” 

Offences triable by sum- 74. A summary court-martial may try any offence punishable under 
mary court-ynartial* any of the provisions of this Act : 

Provided that when there is no grave reason for immediate action, and reference can without 
detriment to discipline be made to the officer empowered to convene a district court-martial ®'[or 
on active service a summary general court-martial] for the trial of the alleged offender, an officer 
holding a summary court-martial shall not try without such reference any of the following 
•offences, namely — 

(a) any offence punishable under sections 25, 27, clauses ( a), (b) or ( c), 33 ^[or 41], or 

(b) any offence against the officer holding the court. 

[a] Inserted hy the Indian Army (Amendment) Act, 1918, (11 [XI] of 1918), S. 15. [b] Substituted by the 

Indian Army (Amendment) Act, 1934, (33 [XXXIH] of 1954), S. 29, for “41 or 42.” 

Persons triable 75. A summary court-martial may try any person subject to this Act 
lyy summary court- and under the command of the officer holding the court, except an officer or 
martMl. warrant officer. 

76. (1) A Bum^iary court-martial ®[* * * *] may pass any sentence which can 

Sentences awardable by he passed under this Act, except a sentence of death or transportation, 
summary court-martial. qj. of imprisonment for a term exceeding one year. 

" 5 "] 

[a] Words “held by the commanding oflScer of a corps or department” were repealed by the Indian Army 
(Amendment) Act, 1917 (10 [X] of 1917), S. 4. [h] Sub-section (2) of S. 76 was repealed by S. 4, ibid. 


Procedure at Trials by Court-martial. 


77. At every general, district or summary 
President, as president. 

SECTION 72— Note 1. 

11] Under S. 491, Criminal P. 0,, High Court cannot 
interfere with findings of Court-martial even if it had 
made a mfetako of law. Courts- martial are the sole 
Judges m both law and fact, unless the Court-martial 
cionvxeted an accused person without hearing.>"^ 2 jy 


general court-martial the senior member shall sit 


evidence at all. (Yol 33) 1946 Lah 103 (110, 111) : 
I L B^(1945) Lah 419 (F B). 

[2] The High Court has no jurisdiction to sit in 
judgment on the findings of any Court-martial where a 
person has been tried under the Army Act. (Vol 32) 
1945 Oudh 217 (218) ; 46 Ori L Jour 746; 20 Luck 335. 
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78 . Every general court-martial shall, and every district ®'[or summary general] court-martial 
Judge Advocate* may, be attended by a judge advocate, who shall be either an ojEBcer belonging 

to the department of the Judge Advocate General in India, or, if no such oflScer is available, a 
person appointed by the convening officer. 

[a] Inserted by the Indian Army (Amendment) Ordinance, 1942 (18 [XVIII] of 1942), S. 2 [5-5-1942]. 

79. [Superintending officer.] Bepealed by the Indian Army (Amendment) Act, 1934^ 
(XXXIII of 1934), S. 80, 

80. (1) At all trials by general, district or summary general courts-martial, as soon as the 
Challenges. court is assembled, the names of the president and members shall be read over to 

the accused, who shall thereupon be asked whether he objects to being tried by any officer sitting 
on the court. 

(2) li the accused objects to any such officer, his objection, and also the reply thereto of the 
officer objected to, shall be heard and recorded, and the remaining officers of the court shall, in 
the absence of the challenged officer, decide on the objection. 

(3) It the objection is allowed by one-half or more of the votes of the officers entitled to vote, 
the objection shall be allowed, and the member objected to shall retire, and his vacancy may be 
filled in the prescribed manner by another officer, subject to the same right of the accused to 
object. 

(4) When no challenge is made, or when challenge has been made and disallowed, or the 
place of every officer successfully challenged has been filled by another officer to whom no 
objection is made or allowed, the court shall proceed with the trial. 

81 . (1) Every decision of a court-martial shall be passed by an absolute majority of 

Voting of members. votes ; and where there is an equality of votes, as to either finding or 

sentence, the decision shall be in favour of the accused. 

(2) In matters other than a challenge or the finding or sentence, the president shall have a 
casting vote. 

82 . An oath or affirmation in the prescribed form shall be administered to every member 

Oaths of 'president of every court-martial and to the judge advocate^ * *] 

and members. before the commencement of the trial. 

[a] Words “or superintending officer’* were repealed by the Indian Army (Amendment) Act, 1934, (33 [XXXIII] 
of 1934), S. 31. 

83 . Every person giving evidence at a court-martial shall be examined on oath or affirma- 
Oaihs of witnesses, tion, and shall he duly sworn or affirmed in the prescribed form. 

84. (1) The convening officer, the president of the court, the judge advocate, or the eom- 
Summoning witnesses nianding officer of the accused person may, by summons under his 

and production of docu- hand, require the attendance ^[ '^'1 at a time and place 

to be mentioned in the summons, of any person either to give evidence 
or to produce any document or other thing. 

(2) In the case of a witness amenable to military authority, the summons shall be sent to 

the officer commanding the corps, department or detachment to which he belongs, and such 
officer shall serve it upon him accordingly, ^ 

(3) In the case of any other witness, the summons shall be sent to the Magistrate within 
whose jurisdiction he may be or reside, and such Magistrate shall give effect to the summons as 
if the witness were required in the court of such Magistrate. 

(4) When a witness is required to produce any particular document or other thing in his 
possession or power, the summons shall describe it with convenient certainty. 

(5) Nothing in this section shall be deemed to affect the Indian Evidence Act, 1872, sections 123 
and 124, or to apply to any letter, postcard, telegram or other document imthe custody of the postal 
or telegraph authorities. 

(6) If any document in such custody is, in the opinion of any District Magistrate, Chief Pre- 
sidency Magistrate, High Court or Court of Session, wanted for the purpose of any court-martial, 
such Magistrate or Cou’rt may require the postal or telegraph authorities, as the case may be, to 
deliver such document to such person as such Magistrate or Court may direct. 

(^) It any such document is, in the opinion of any other Magistrate or of any Commissioner of 
Police or District Superintendent of Police, wanted for any such purpose, he may require the postal 

•^IM. 12. 
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or telegraph authorities, as the case may be, to cause search to be made for and to detain 
such document pending the orders of any such District Magistrate, Chief Presidency Magistrate 
or Court. 

[a] Words “before the court” were re^gealed by the Indian Army (Amendment) Act, 1934 (33 [XXXIII] of 
1934), S. 32. 

83. (1) Whenever, in the course of a trial by court-martial, it appears to the court that the 
Co 7 nm^ssions. examination of a witness is necessary for the ends of justice, and that the 
attendance of such witness cannot be procured without an amount of delay, expense or inconveni- 
ence which, in the circumstances of the case, would be unreasonable, such court may address the 
Judge Advocate General in order that a commission to take the evidence of such witness may 
be issued. 

The Judge Advocate General may then, if he thinks necessary, issue a commission to any 
District Magistrate or Magistrate of the first class, within the local limits of whose jurisdiction such 
witness resides, to take the evidence of such witness. 

^[(3) When the witness resides in any Indian State or tribal area in which there is an 
officer representing the Central Government or the Crown Eepresentative, the commission may be 
issued to that officer. ] 

(4) The Magistrate or officer to whom the commission is issued, or, if he is the District 
Magistrate, he or such Magistrate of the first class as he appoints in this behalf, shall proceed to 
the place where the witness is or shall summon the witness before him and shall take down his. 
evidence in the same manner, and may for this purpose exercise the same powers, as in trials of 
warrant cases under the Code of Criminal Procedure, 1898. 

(d) Where the commission is issued to such officer as is mentioned in sub-section (Sj, he- 
may delegate his powers and duties under the commission to any officer subordinate to him whose 
powers are not less than those of a Magistrate of the first class in British India. 

(6) When the witness resides out of India, the commission may be issued to any British consular 
officer, British Magistrate or other British official competent to administer an oath or affirmation 
in the place where such witness resides. 

(7j The prosecutor and the accused person in any case in which a commission is issued may 
respectively forward any interrogatories in writing which the court may think relevant to the 
issue, and the Magistrate or officer to whom the commission is issued shall examine the witness 
upon such interrogatories. 

f8) The prosecutor and the accused person may appear before such Magistrate or officer by 
pleader or, except in the case of an accused person in custody, in person, and may examine, cross- 
examine and re-examine (as the case may be) the said witness, 

(9) After any commission issued under this section has been duly executed, it shall be 
returned, together with the deposition of the witness examined thereunder, to the Judge Advocate 
General. 

(lOj On receipt of a commission and deposition returned under sub-section the Judge 
Advocate General shall forward the same to the court at whose instance the commission was 
issued or, if such court has been dissolved, to any other court convened for the trial of the accused 
person; and the commission, the return thereto and the deposition shall be open to the inspection 
of the prosecutor and the accused person, and may, subject to all just exceptions, be read in 
evidence in the case by either the prosecutor or the accused, and shall form part of the proceedings 
of the court. 

(II ) In every case in which a commission is issued under this section the trial may 
be adjourned for a specified time reasonably sufficient for the execution and return of the 
commission. 

Explanation. — In this section, the expression “ Judge Advocate General means the Judge 
Advocate General in India, and includes a Deputy Judge Advocate General. 

[a] Substituted by A. 0. for the original sub-section. 

ComioMi of <m offence per- ^ ^ ® court-martial mth desertion 

missihle on charge of another, may be tound guilty of attempting to desert or of being absent 

without leave. 

(2) A person charged before a court-martial with attempting to desert may be found euilty 
* *] of l)eing absent withoTit leave. 
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(8) A person charged before a court-martial with any of the following offences specified in 
section 31, that is to say, theft, dishonest misappropriation or conversion to his own use of property 
entrusted to him, or dishonestly receiving or retaining property in respect of which any of the 
aforesaid offences has been committed knowing or having reason to believe it to have been stolen 
or dishonestly misappropriated or converted, may be found guilty of any other of these offences 
with which he might have been charged. 

(4) k person charged before a court-martial with an offence punishable under section 41 
b[::: 33 Qay be found guilty of any other offence of which he might have been found guilty if 

the provisions of the Code of Criminal Procedure, 1898, were applicable. 

(6) A. person charged before a court-martial with any other offence under this Act may, on 
failure of proof of an offence having been committed in circumstances involving a more severe 
punishment, be found guilty of the same offence as having been committed in circumstances 
involving a less severe punishment. 

^[(6) A person charged before' a court-martial with any offence under this Act may be found 
guilty of having attempted to commit or of abetment of that offence although the attempt or 
abetment is not separately charged.] 

[a] The words “of desertion or” were omitted by the Indian Army and Indian Air Force (Amendment) Act, 
1943 (21 [XXI] of 1943), S. 3. [b] The words and figures “or section 42” were repealed by the Indian Army 

(Amendment) Act, 1934 (33 [XXXIII] of 1934), S. 33. [c] Inserted by the Indian Army (Amendment) Act, 

1918 (11 [XI] of 1918), S. 16. 

87. No sentence of death shall be passed by any court-martial without the concurrence of 
Majority requisite to two-thirds at the least of the members of the court. 
senteme of death. 

Evidence before Courts-martiaL 


General rule as to evi- 88 . The Indian Evidence Act, 1872, "shall, subject to the provisions 
dmce. of this Act, apply to all proceedings before a court-martial. 

89. A court-martial may take judicial notice of any matter within the general military 

Judicial notice. knowledge of the members. 

90. In any proceeding under this Act, any application, certificate, warrant, reply or other 
Presumption as to signa- document purporting to be signed by an officer in the ^[service of the 

t'^res. Crown] shall, on production, be presumed to have been duly signed by 

the person and in the character by whom and in which it purports to have been signed, until the 
contrary is shown. 

[a] Substituted by A. 0, for “civil or military service of the Government.” 

91. Any enrolment paper purporting to be signed by an enrolling officer shall, in proceedings 

Bnrolmmt paper. under this Act, be evidence of the person enrolled having given the an- 

swers to questions which he is therein represented as having given. ®'[The enrolment of such person 
may be proved by the production of a copy of his enrolment paper purporting to be certified to 
be a true copy by the officer having the custody of the enrolment paper.] 

[a] Substituted by the Indian Army (Amendment) Act, 1918, (11 [XI] of 1918), S. 17, for “and of the enrol- 
ment of such person.” 


®'[91A. (l) A letter, return or other document respecting the service of any person in, or the 
Presumption as to certain dismissal or. discharge of any person from, any portion of His Majesty's 
documents. Forces, or respecting the circumstance of any person not having served 

in, or belonged to, any portion of His Majesty’s Forces, if purporting to be signed by or on behalf 
of the ^[Central Government] or the Commander-in-Chief in India or by any prescribed officer, 
shall be evidence of the facts stated in such letter, return or other document. 

(2) An Army List or Gazette purporting to be published by authority shall be evidence of the 

status and rank of the officers or warrant officers therein mentioned, and of any appointment held 
by such officers or warrant officers and of the oorps, battalion or arm or branch of the service to 
which such officers or warrant officers belong. ^ 

(3) Where a record is made in any regimental book, in pursuance of this Act or of any rules 
made thereunder or otherwise in pursuance of military duty, and purports to be signed by the 
commanding officer or by the officer whose duty it is to make such record, such record shall ba 
evidence of the facts thereby stated. 


by 


(4) k copy of any record in any regimental book purporting to be certified to be a true copy 
the officer having the custody of such book shall be evidence of such record. 
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( 5) Where any person subject to this Act is being tried on a charge of desertion or of absence 
without leave, and such person has surrendered himself into the custody of, or has been apprehended 
by, a provost-marshal, assistant provost-marshal or other officer, or any portion of His Majesty’s 
Forces, a certificate purporting to be signed by such provost-marshal, assistant provost-marshal or 
other officer, or by the commanding officer of that portion of His Majesty’s Forces and stating the 
fact, date and place of such surrender or apprehension, shall be evidence of the matters so stated, 

( 6) When any person subject to this Act is being tried on a charge of desertion or of absence 
without leave, and such person has surrendered himself into the custody of, or has been 
apprehended by, a police-officer not below the rank of an officer in charge of a police-station, a 
certificate purporting to be signed by such police-officer and stating the fact, date and place of such 
surrender or apprehension, shall be evidence of the matters so stated.] 

^L(7) Any document purporting to be a report under the hand of any Chemical Examiner or 
Assistant Chemical Examiner to Government upon any matter or thing duly submitted to him for 
examination or analysis and report may be used as evidence im any proceeding under this Act.] 

[a] Section 91A was inserted by the Indian Army fAmendment) Act, 1918, (11 [XI] of 1918), S. 18. 
fb] Substituted by A. 0. for “Governor-General in Council.” [o] Sub-section (7) was inserted by the Indian 
Army (Amendment) Act, 1923 (33 [XXXIII] of 1923), S. 3. 

92. (1 ) If at any trial for desertion, absence without leave, overstaying leave or not rejoin- 
Beference by accused to ing when warned for service, the person tried states in his defence any 

Government officer, sufficient or reasonable excuse for his unauthorized absence, and refers 

in support thereof to any officer in the ^[service of the Crown] or if it appears that any such officer 
is likely to prove or disprove the said statement in the defence, the court shall address such officer 
and adjourn until his reply is received, ' 

(2) The written reply of any officer so referred to shall, if signed by him, be received in 
evidence and have the same effect as if made on oath before the court. 

( 3) If the court is dissolved before the receipt of such reply, or if the court omits to comply 
with the provisions of this section, the convening officer may, at his discretion, annul the proceed- 
ings and order a fresh trial by the same or another court-martial. 

[a] Substituted by A. 0. for “civil or military service of Government,” 

93. (l) When any person subject to this Act has been convicted by a court-martial of any 
Evidence of •previous convic- offence, such court-martial may inquire into, and receive and record 

tions and general character, evidence of, any previous convictions of such person, either by a 
court-martial or by a criminal court, and may further inquire into and record the general character 
of such person, and such other matters as may be prescribed. 

(2) Evidence received under this section may be either oral, or in the shape of entries in, or 
certified extracts from, court-martial books or other official records ; and it shall not be necessary 
^] to give notice before trial to the person tried that evidence as to his previous 
convictions or character will be received. 


("5^ At a summary court-martial the officer holding the trial may, if he thinks fit, record 
any previous convictions against the offender, his general character, and such other matters as 
may be prescribed, as of his own knowledge, instead of requiring them to be proved under the 
foregoing provisions of this section, 

fa] The words “to prove the signature to such certified extracts,, nor shall it be necessary” were repealed hj 
the Indian Army (Amendment) Act, 1918 (11 [XI] of 1918), S. 26 and Schedule. 

Confirmation and Hevision of Findings and Sentences ^ 


94. No finding or sentence of a general or district court-martial 
shall be valid except so far as it may be confirmed as provided by 
this Act. 

95. The fiLudings and sentences of general courts-martial may be 
confirmed by the Oommander-in-Chief in India, or by any officer em- 
powered in this behalf by warrant of the Commander -in-Chief in India. 

Power io confirm find- 96 . The findings and sentences of district courts-martial may be con- 
ing and s^hience of district firmed by any officer having power to convene a general court-martial, 
co^wri •martuiU or by any officer empowered in this behalf by warrant of any such officer. 

Contents of warrant 97. A warrant issued under section 95 or section 96 may contain 


Finding and sentence invalid 
without confirmation. 

Power to confirm finding 
and sentence of general court- 
martial. 


issued under seiction 95 
or section 96, 


such restrictions, reservations or conditions as the officer issuing it may 
think fit. 
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98. (1) The finding and sentence of a summary general court-martial shall require to be 
Confirmation of finding confirmed by the convening officer ^[or if the convening officer so 
and sentence. directs, by an authority superior to the convening officer] 

(a) in the case of the trial of an officer, 

(b) in the case of an acquittal or a sentence of death or transportation or imprisonment for 
a term exceeding two years, and 

(g) in any other case if so ordered by the ^[convening] officer. 

(2) Save as provided in sub-section (1)^ a sentence passed by a summary general court- 
martial shall not require to be confirmed, but may be carried out forthwith. 

[a] Inserted by the Indian Army (Amendment) Act, 1918 (11 [XQ of 1918), S. 19 (1). [b] Substituted by 

S. 19 (2), ibid, for “said.” 


99. Subject to such restrictions as may be contained in any warrant issued under section 95 
Power 0 f confirming or section 96, a confirming officer may, when confirming the sentence of 
officer to mitigate, remit a court-martial, mitigate or remit the punishment thereby awarded, 
orc^mute sentmeea. or commute that punishment for any less punishment or punishments to 

which the offender might have been sentenced by the court-martial ®[or if that punishment is 
death or transportation for life, then for any less punishment or punishments mentioned in this 
Act] : 

Provided that a sentence of transportation shall not be commuted for a sentence of imprison- 
ment for a term exceeding the term of transportation awarded by the court. 

[a] Inserted by the Indian Army (Second Amendment) Ordinance, 1945 (48 [XLVIII] of 1945), S. 2 
[24-12-1945]. 


[99A. When any person subject to this Act is tried and sentenced by court-martial while on 
Confirmation of finding and board ship, the finding and sentence so far as not confirmed and 
sentence on board sMp. executed on board ship may be confirmed and executed in like 

manner as if such person had been tried at the port of disembarkation.] 

[a] Inserted by tbe Indian Army (Amendment) Aet, 1918 (11 [XI] of 1918), S. 20. 

100. (l) Any finding or sentence of a court-martial which requires confirmation may be 
Pemsion of finding or once revised by order of the confirming officer ; and on such revision, 
sentence. court, if so directed by him, may take additional evidence. 

(^) The court, on revision, shall consist of the same officers as were present when the 
original decision was passed, unless any of those officers are unavoidably absent. 

(B) ljn case of such unavoidable absence the cause thereof shall be duly certified in the 
proceedings, and the court shall proceed with the revision, provided that, if a general court- 
martial, it still consists of five officers, or if a district court-martial, of three officers. 

Pending and senten^ of 101. The finding and sentence of a summary court-martial shall 
a summary court-martial. not require to he confirmed, but may be carried out forthwith ; 

Provided that, if the officer holding the trial is of less than five years’ service, he shall not, 
e^ept on active service, carry into effect any sentence until it has received the approval of an 
omcer commanding not less than a corps. 

102.^ The proceedings of every summary court-martial shall without delay be forwarded to 
Transmission of proceed- the officer commanding the division or brigade within which the trial 
^martM courts- held, Or to the prescribed officer; and such officer, or the Commander- 

mar ia . ^ in-Ohief in India, or the officer commanding the army, ®[or army corps,] 

in which the trial was held, may, for reasons based on the merits of the case, but not on any 
merely technical grounds, set aside the proceedings or reduce the sentence to any other sentence 
which the court might have passed. 

[a] Inserted by the Indian Army (Amendment) Aet, 1918 (11 [XI] of 1918), S. 6.‘. 


SECTION 99— Note 1. 

[1] As to the suspension of sentences awarded to a 
person subject to the Army Aet, see Ss. 3 and 8 of the 
Army (Suspension of Sentences) Act, 1920. 

SECTION 101— Note 1. 

[1] As to suspension of sentences, see Ss. 3 and 8 of 
the Army (Suspension of Sentences) Act, 1920. 


SECTION 102--Note 1. 

[1] “We accept the opinion expressed in the papers 
submitted to os that an officer to whom the proceedings 
of a summary Court-martial are transmitted should 
have the power to reduce the sentence of such a Court, 
and we have suggested an amendment to clause 103 
(now S. 102) to give effect to this.” — Select Committee 
Beport. 
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^[103. (l) Where a finding of guilty by a court-martial, which has been confirmed, or 
Suhstiiution of a valid ^^i^h does not require confirmation, is found for any reason to be 
finding or sentence for an invalid or cannot be supported by the evidence, the authority which 
invalid finding or sentence, would have had power under section 112 to commute the punishment 
awarded by the sentence, if the finding had been valid, may substitute a new finding, if the new 
finding could have been validly made by the court-martial on the charge and if it appears that the 
court-martial must have been satisfied of the facts establishing the offence specified or involved in 
the new finding, and may pass a sentence for the said offence. 

(^) Where a sentence passed by a court-martial which has been confirmed, or which does 
not require confirmation, not being a sentence passed in pursuance of a new finding substituted 
under sub-section flj, is found for any reason to be invalid, the authority which would have had 
power under section 112 to commute the punishment awarded by the sentence if it had been valid 
may pass a valid sentence, 

(8) The punishment awarded by a sentence passed under sub-section (1) ov sub-section (2) 
shall not be higher in the scale of punishments than, or in excess of the punishment awarded by, 
the sentence for which a new sentence is substituted under this section.] 

H(4i) Any finding substituted, or any sentence passed, under this section shall for the 
purposes of this Act and the rules made thereunder have effect as if it were a finding or sentence, 
as the case may be. of a court-martial.] 

[a] Suhstituted by the Indian Aimy and Indian Air Force (Amendment) Act, 1943 (21 [XXI] of 1943), S. 4,^ 

for S. 103. [13-8-43]. [b] Sub-section (4) was added by the Indian Army (Second Amendment) Ordinance, 

1944 (31 [XXXI] of 1944), S. 3. [1-7-1944]. 

^[103i. ( 1 ) Whenever, in the course of a trial by court-martial, it appears to the court that 
Provision in the case of the person charged is of unsound mind and consequently incapable of 
accused being lunatic, making his defence, or that such person committed the act alleged but 

was by reason of unsoundness of mind incapable of knowing the nature of the act or that it was 
wrong or contrary to law, the court shall record a finding accordingly, and the President of the 
Court or the ofidcer holding the trial, as the case may be, shall forthwith report the case to the 
confirming officer, or, in the case of a court-martial whose finding does not require confirmation, 
to the prescribed officer. 

(2) k confirming officer to whom a case is reported under sub-section {!) may, if he does 
not confirm the finding, take steps to have the accused person tried by the same or another court- 
martial for the offence with which he was originally charged. 

(8) A prescribed officer to whom a case is reported under sub-section (!) and a con^rming 
officer confirming a finding in any case so reported to him shall order the accused person to be 
kept in custody in the prescribed manner, and shall report the case for the orders of the ^[Central 
Government], 

(4i) On receipt of a report under sub-section the ^[Central Government] may order the 
accused person to be detained in a lunatic asylum or other suitable place of safe custody. 

(8) Where an accused person, having been found by reason of unsoundness of mind to be 
incapable of making his defence, is in custody or under detention, the prescribed officer may — 

(a) if such person is in custody under sub-section ( 3), on the report of a medical officer that 
he is capable of making his defence, or 

(b) if such person is detained under sub-section on a certificate such as is referred to in 
section 473 of the Code of Criminal Procedure, 1898, 

take steps to have such person tried by the same or another court-martial for the offence with 
which he was originally charged or, provided that the offence is a civil offence, by a Criminal 
Court, 

^L(SA) Where any person is in custody under sub-section (8) ov under detention under sub- 
section (4),^ 

(a) if such person is in custody under sub-section (8)^ on the report of a medical officer, or 

(h) if such person is detained under sub-section (4), on a certificate from any of the 
authorities empowered to grant a certificate under section 473 of the Code of Criminal 
Procedure, 1898, that, in the judgment of such officer or authority, such person may be 
rekased without danger of his doing injury to himself or to any other person, the 
[Central Government] may thereupon order such person to be released, or to be 
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detained in custody, or to be transferred to a public lunatic asylum if he has not been 
already sent to such an asylum. 

(5B) Where any relative or friend of any person who is in custody under sub-section (3) or 
under detention under sub-section (4) desires that he shall be delivered to his care and custody, 
the ^[Central Government] may, upon the application of such relative or friend and on his giving 
security to the satisfaction of the ^[Central Government] that the person delivered shall 

(а) be properly taken care of and prevented from doing injury to himself or to any other 
person, and 

(h) be produced for the inspection of such officer, and at such times and places, as the 
^[Central Government] may direct, 

order such person to be delivered to such relative or friend J 

(б) k copy of every order made by the prescribed officer under sub-section (5) shall forth- 
with be sent to the ^[Central Government].] 

[a] Section 103A was inserted by the Indian Army (Amendment) Act, 1923 (33 [XXXIII] of 1923), S. 4. 

[b] Substituted by A. 0. for “Governor-General in Council.” [c] Inserted by the Indian Army (Amend- 
ment) Act, 1935 (7 [VII] of 1935), S. 4, 


CHAPTEE IX. 

Execution op Sentences. 

104. In awarding a sentence of death a court-martial shall, in its discretion, direct that the 
Form of sentence offender shall suffer death by being hanged by the neck until he be dead, or 
of death, sliall suffer death by being shot to death. 

106. [Imprisonment to be in military custody.] Bepealed by the Indian Army (Amend- 
ment) Act, 1984 (XXXIII of 1934), S, 84, 

106. Whenever any person is sentenced under this Act to transportation or imprisonment. 
Commencement of sen- the term of his sentence shall, whether it has been revised or not, be 
reckoned to commence on the day on which the original proceedings 
were signed by the president or, in the case of a summary court- 

martial, by the court. 

^[107. (l) Whenever any sentence of transportation is passed under tiiis Act or whenever 
JExecution of sentence of any sentence so passed is commuted to transportation, the commanding 
^ person under sentence or such other officer as may be 

' ' . I . pre^ribed shall forward a warrant in the prescribed form to the officer 

in charge of the civil prison in which suQh person is to be confined and shall forward him to such 
prison with ffie warrant. 

(2) Whenever any sentence of imprisonment is passed under this Act or whenever any 
sent^ce so passed is commuted to imprisonment, the confirming officer, or in the case of a sentence 
which does not require confirmation, the Court or in either case such officer as may be prescribed 
may direct either that the sentence shall be carried out by confinement in a civil prison or by 
confinernent in a military prison, and the commanding officer of the person under sentence or such ^ 
other officer, as may be prescribed, shall forward a warrant in the prescribed form to the officer 
in charge of the prison in which the person under sentence is to be confined and shall forward 
him to such prison with the warrant: 

Provided th^it in the case of a sentence of imprisonment for a period not exceeding three 
months, in lieu of a direction that the sentence shall be carried out by confinement in a civil or a 
military prison, a direction may be made that the sentence shall he carried out by confinement in 
military custody: 

Provided further that on active service a sentence of imprisonment may be carried out by 
confinement in such place as the officer commanding the forces in the field may from time to time 
appoint.] 

la] Substituted by the Indian Army and Air Force (Military Prisons and Detention Barracks) Act. 1943 
(14 [XIV] of 1943), S. 2, for S. 107. [7-4-1943.] 

108. Whenever, in the opinion of an officer commanding an army, ®'[army corps], division 
Execution of sentence of or independent brigade, any sentence or portion of a sentence of 
imprisonment cannot, for special reasons, conveniently be carried out 
in accordance with the provisions of '‘'] section 107, such 
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officer may direct that such sentence or portion of sentence shall be carried out by confinement in 
any cwil prison or other fit place. 

[a] Inserted by the Indian Army (Amendment) Act, 1918 (11 [XI] of 1918), S. 6. [b] Words and figures 

“Section 105 or“ were repealed by the Indian Army (Amendment) Act, 1934 (33 [XXXIII] of 1934), S. 36. 

^[108&. In every case in which a sentence of transportation is passed under this Act, the 

Offenders sentenced to offender, until he is transported, shall be dealt with in the same manner 
transportation how dealt as if sentenced to rigorous imprisonment, and shall be deemed to have 
with until transported. undergoing his sentence of transportation during the term of his 

imprisonment.] 

[a] Inserted by the Indian Army (Amendment) Act, 1918 (11 [XI] of 1918), S. 22. 

^[109. Whenever an order is duly made under this Act setting aside or varying any sentence,. 

Communication of certain order or warrant under which any person is confined in a civil or 
orders to prison officers. military prison, a warrant in accordance with such order shall be 

forwarded by the prescribed officer to the officer in charge of the prison in which such person is 
confined.] 

[a] Section 109 was substitute for original section 109 by the Indian Army and Air Force (Military Prisons and 

Detention Barraohs) Act), 1943 (14 [XIY] of 1943), S. 3. [7-4-1943.] 

110. In executing a sentence of solitary confinement such confinement shall in no case exceed 

Limit of solitary fourteen days at a time, with intervals between the periods of solitary confine- 

confinement. menfc of not less duration than such periods, and, when the imprisonment 

awarded exceeds three months, the solitary confmement shall not exceed seven days in any one 
month of the whole imprisonment awarded, wilh intervals between the periods of solitary confine- 
ment of not less duration than such periods. 

111. [Instrument of corporal punishment.] Bepealed by the Indian Army (Amendment) 
Act, 1920 (XZXYII of 1920), 8. 10. 

^[111 A. When a sentence of fine is imposed by a court-martial under section 41 * '^‘], 

Execution of sentence whether the trial was held within British India or not, a copy of such 
of fine. sentence, signed and certified by the president of the court or the officer 

holding the trial, as the case may be, may be sent to any Magistrate in British India, and such 
Magistrate shall thereupon cause the fine to be recovered in accordance with the provisions of the 
Code of Criminal Procedure, 1898, for the levy of fines as if it was a sentence of fine imposed 
by such Magistrate,] 

[a] Inserted by tlie Indian Army (Amendment) Act, 1918 (11 [XI] of 1918), S. 23. [b] Words and figures “or 

Section 42” were repealed by the Indian Army (Amendment) Act, 1934 (33 [XXXIII] of 1934), S. 37. 

Establishment and ®[111B. (l) The Central Government may set apart any building or 
regulation of military part of a building or any place under its control as a military prison for the 
prisons. confinement of persons sentenced to imprisonment under this Act ^[or under 

the Burma Army Act.] 

(2) The Central Government may make rules providing — 

(a) for the Government, management and regulation of such military prisons ; 

(b) for the appointment and removal and powers of inspectors, visitors, governors and officers 

thereof; 

(c) for the labour of prisoners undergoing confinement therein, and for enabling persons to 

earn, by special industry and good conduct, a remission of a portion of their sentence; 
and 

(d) for the safe custody of prisoners and the maintenance of discipline amtong them and the 

punishment, by personal correction, restraint or otherwise, of offences committed by 
prisoners : 

Provided that such rules shall not authorise corporal punishment to be inflicted for any 
offence nor render the imprisonment more severe than it is under the law for the time being in 
force relating to civil prisons in British India. 

(S) Rules made under this section may provide for the application to military prisons of any 
of ihe provisions of the Prisons Act, 1894, relating to the duties of officers of prisons and the 
punishment of persons not prisoners.] 

the Indian Army and Air Force (Mifitary Prisons and Detention Barracks) Act, 1943 (14 [XIV} 

?K Lj-4r43.] [b] These words were added by the Indian Army (Amendment) Ordinance, 1944 

(5 [V] of 1944), a 2. [31-1-1944.] 
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CHAPTER X, 

“ Pardons and Remissions. 

^[112. (1) When any person subject to this Act has been convicted by a court-martial of any 
- . . offence, the ^[Central Government] or the Commander-in- Chief in 

Pardons an rewtsst is, qj,^ of g, sentence which he could have confirmed on 

which did not require confirmation, the ojficer commanding the army, army corps, division or 
independent brigade in which such person at the time of his conviction was serving, or the pres* 
cribed officer, may, 

(a) either without conditions or upon any conditions which the person sentenced accepts, 
pardon the person or remit the whole or any part of the punishment awarded ; 

(b) mitigate the punishment awarded, or commute such punishment for any less punishment 
or punishments mentioned in this Act : 

Provided that a sentence of transportation shall not be commuted for a sentence of imprison* 
ment for a term exceeding the term of transportation awarded by the court. 

(^) H any condition on which a person has been pardoned or a punishment has been remitted 
is, in the opinion of the authority which granted the pardon or remitted the punishment, not fulfilled, 
such authority may cancel the pardon or remission, and thereupon the sentence of the court shall 
be carried into effect as if such pardon had not been granted or such punishment had not been 
remitted : 

Provided that, in the ease of a person sentenced to transportation or imprisonment, such 
person shall undergo only the unexpired portion of his sentence. 

(3) When under the provisions of section 49 ®[a warrant officer or] a non-commissioned officer 
is deemed to be reduced to the ranks, such reduction shall, for the purposes of this section, be 
treated as a punishment awarded by sentence of a court-martial.] 

[a] Substituted by the Indian Army (Amendment) Act 1918 (11 [XI] of 1918), S. 24, for the original section. 

[b] Substituted by A. 0. for “Governor-General in Council.” [e] Inserted by the Indian Army (Amend- 
ment) Act, 1934 (33 tXXXIII] of 1934), S. 30. 


CHAPTER XI. 

RUIiES. 

^ 113. (1) The ® [Central Government] may make ^rules for the pur* 

Power to mam rules. . - ../v.ii •• 

pose of carrying into effect the provisions of this Act. 

(2) 1r particular, and without prejudice to the generality of the foregoing power, such rules 
may provide for — 

(a) HolQ ^[removal, retirement or discharge] from the service of persons subject to this Act ; 

(b) the amount and incidence of fines to be imposed under section 21 ; 

^L(hb) the specification of the punishments which may be awarded as field punishments under 
sections 20 and 45 ;] 

fcj the assembly and procedure of courts of inquiry, and the administration of oaths or 
affirmations by such courts ; 

(d) the convening and constituting of courts-martial; 

(e) the adjournment, dissolution and sittings of courts-martial ; 

(f) the procedure to be observed in trials by courts-martial ; 

(g) ^e confirmation and revision of the findings and sentences of courts-martial ; 

(h) ^e carrying into effect sentences of courts-martial ; 

(i) the forms of orders to be made under the provisions of this Act relating to courts-martial, 

transportation or imprisonment ; ®[*] 

^L(ii) the constitution of authorities to decide for what persons, to what amounts and in what 
, manner, provision should be made for dependants under section 52A, and the due carry- 
ing out of such decisions ;] ®[and] 

(j) any matter in this Act directed to be prescribed. 
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( 5 ) All rules made under this Act shall be published in the ^[Official Gazette], and, on such 
publication, shall have effect as if enacted in this Act. 

[a] Substituted* by A. 0. for “Governor-General in Council.” [b] For rules under the Act, see General Eules 
and Orders YoL IV, p. 127. [c] 8ubsti>tuted by the Indian Army (Amendment) Act, 1934 (33 [XXXIII] of 

1934), S. 39, for “discharge.” [d] Inserted by the Indian Army (Amendment) Act 1920 (37 [XXXYII] of 
1920), S. 9. [e] Word “and” was repealed by the Eepealing and Amending Act, 1930 (8 [YIII] of 1930), S. 2 
and Schedule I. [f] Inserted by the Indian Army (Amendment) Act, 1917 (10 [X] of 1917), S. 6. [g] 
Inserted by the Eepealing and Amending Act, 1930 (8 [VIII] of 1930), S. 2 and Schedule I. [h] Substituted 
by A. 0, for “Gazette of India.” 


CHAPTER XII. 

Peopeety of Deceased Peesons, Deseetees and Lunatics. 

Property of deceased ^[114. The following rules are enacted respecting the disposal of the 
persons and deserters, property of every person subject to this Act who dies or deserts : — 

(1) The commanding officer of the corps, detachment or department to which the ‘deceased 
person or deserter belonged shall secure all the moveable property belonging to the deceased or 
deserter that is in camp or quarters, and cause an inventory thereof to be made, and draw any 
pay and allowances due to such person. 

(2) Im the case of a deceased person who has left in a Government savings bank (including 
any post office savings bank, however named) a deposit not exceeding one thousand rupees, the 
commanding officer may, if he thinks fit, require the secretary or other proper officer of the bank 
to pay the deposit to him forthwith, notwithstanding anything in any departmental rules, and 
after the payment thereof in accordance with such requisition, no person shall have any right in 
respect of the deposit except as hereinafter provided. 

(8) In the case of a deceased person whose representative is -on the spot and has given 
security for the payment of the regimental or other debts in camp or quarters (if any) of the 
deceased, the commanding officer shall deliver over any property received under clauses (l) and 

to that representative. 

(4) In the case of a deceased person whose estate is not dealt with under clause ( 3)^ and in 
the case of any deserter, the commanding ^officer shall cause the moveable property to be sold by 
public auction, and shall pay the regimental and other debts in camp or quarters (if any), and, in 
the case of a deceased person, the expenses of his funeral ceremonies, from the proceeds of the 
sale and from any pay and allowances drawn under clause (1) and from the amount of the 
deposit (if any) received under clause (2), 

(5) The surplus, if any, shall, in the case of a deceased person, be paid to his representative 
(if any), or in the event of no claim to such surplus being established within twelve months after 
the death, then the same shall be remitted to the prescribed person. 

(6) In the case of a deserter, the surplus (if any) shaE be forthwith remitted to the prescribed 
person and shall, on the expiry of three years from the date of his desertion, be forfeited to His 
Majesty, unless the deserter shall in the meantime have surrendered or been apprehended. 

Where the deceased person or deserter is an Indian commissioned officer on active service, 
the references in the foregoing rules to the commanding officer shall be construed as references to 
the Standing Committee of Adjustment, if any, appointed in this behalf in the manner prescribed ; 
and the power conferred by rule (2) io require payment of a deposit left in a Government savings 
bank shall be read as a power to require the payment from any deposit left in any bank, 
notwithstanding anything in the rules of the bank, of a sum, not exceeding two thousand rupees, 
equal to the nearest multiple of one hundred rupees above the amount estimated by the Standing 
Committee of Adjustment as necessary to meet the regimental and other debts in camp or quarters 
of the deceased. 

(8) The decision of the commanding officer or the Standing Committee of Adjustment, as the 
oa^ may be, as to what are the regimental and other debts in camp or quarters of a deceased 
person and as to the amount payable therefor shall, subject to the result of any appeal as against 
u,n order to the principal Court of original civil jurisdiction in the locality, be final.] 

Explanation ‘^[I]. — A person shall be deemed to be a deserter within- the meaning of this 
Ueaning of section who has, without authority, been absent from duty for a period of sixty days 
deserUon, suhgeq^ently surrendered or been apprehended.] 
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^Explanation 2, — The expression ‘regimental and other debts in camp or quarters’ includes 
for the purposes of this section money due as — 

military debts, namely, sums due in respect of, or of any advance in respect of — 

(a) quarters, 

(b) mess, band, and other regimental accounts, 

(c) military clothing, appointments and equipments, not exceeding a sum equal to six months’ 

pay of the deceased, and having become due within eighteen months before his death.] 

[a] Substituted by the Indian Army (Amendment), Act, 1914 (15 [XV] of 1914), S. 2, for the original seofcion. 

[b] These rules were added after rule (6) by the Indian Army (Amendment) Act, 1945 (7 [VII] of 1946), S. 2. 

[16-4-1945.] [c] The original Explanation was numbered as Explanation 1 and this Explanation was 

added by S. 2, ibid. 

115. Property deliverable and money payable to the representative of a deceased person under 
Disposal of certain section 114 may, if the total value or amount thereof does not exceed one 

property without pro- thousand rupees, and if the prescribed person thinks fit, be delivered or paid 
duction of probate, etc. person appearing to him to be entitled to receive it or to administer 

the estate of the deceased, without requiring the production of any probate, letters of administration, 
certificate or other such conclusive evidence of title ; and such delivery or payment shall be a full 
discharge to those ordering or making the same and to ^[the Crown] from all further liability in 
respect of the property or money ; but nothing in this section shall affect the rights of any executor 
or administrator or other representative, or of any creditor, of a deceased person against any person 
to whom such delivery or payment has been made. 

[a] Substituted by A. 0, for “the Secretary of State for India in Council.** 

116. The provisions of ® [sections 114 and 115] shall, so far as they can be made applicable. 
Application of sec- apply in the case of a person subject to this Act becoming insane, ^[or, who, 

iion 114 to lunatics. being on active service, is officially reported missing : 

Provided that, in the case of a person so reported missing, no action shall be taken under 
sub-sections (2) to (6), inclusive, ®[of section 114], until one year has elapsed from the date of 
•such report.] 

[a] Substituted for “Section 114** by the Indian Army and Indian Air Force (Amendment) Act, 1943 (21 [XXI] 
1943), S. 0. [13-8-43.] [b] Inserted by the Indian Army (Amendment) Act, 1920 (2 [11] of 1920), S. 2. 

£c] Substituted for “of the said section** by the Indian Army and Indian Air Force (Amendment) Act, 1943, 
(21 [XXI] of 1943), S. 6. 


CHAPTER Xni. 

MISCELLANE0TJS. 

Military ErivilegeB. 

117. (1) Any person subject to this Act ^ [other than an Indian commissioned officer] who 
Complaints against deems himself wronged by any superior or other officer, may, if not attached 
officers. to a troop or company, complain to the officer under whose command or 

orders he is serving ; and may, if attached to a troop or company, complain to the officer 
commanding the same. 

(2) When the officer complained against is the officer to whom any complaint should, under 
sub-section (1), be preferred, the aggrieved person may complain to such officer’s next superior 
officer. 

(3) Every officer receiving any such complaint shall examine into it, and, when necessary, 
refer it to superior authority : 

®' [Provided that a decision by an authority competent to dispose of the matter complained of 
shall be final.] 

(4) Every such complaint shall be preferred through such channels as may be from time to 
time specified by proper authority. 

[a] Inserted by the Indian Army (Amendment) Act, 1934 (33 [XXXIII] of 1934), S. 40. 

^[11 7 A, Any Indian commissioned officer who deems himself wronged by his Commanding 
Complaints by Indian Officer or any superior officer and who on due application made to his 
commissioned officers. Commanding Officer does not receive the redress to which he considers 
himself entitled, may complain to the ^[Central Government].] 

[a] Inserted by the Indian Army (Amendment) Act, 1934 (33 [XXXIII] of 1934), S. 41. [b] Substituted by 
A. 0. for “Governor-General in Council,** 
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118. (1) No president or member of a court-martial, no judge advocate *], no party to 
Privileges of persons at- any proceeding before a court-martial, or bis legal practitioner or agent, 

tending courts-marhah and no witness acting in obedience to a summons to attend a court- 

martial, shall, while proceeding to, attending on, or returning from a court-martial, be liable to 
arrest under civil or revenue process. 

(2 ) If any such person is arrested under any such process, he may be discharged by order of 
the court-martial. 

[a] Words “or superintending ofdcer” were repealed by the Indian Army (Amendment) Act, 1934 (33 [XXXIII] 
of 1934), S. 42. 

119. (1) No person subject to this Act shall, so long as he belongs to His Majesty’s Indian 
Exemption from arrest Forces, be liable to be arrested for debt under any process issued by, or 

for debt by the authority of, any civil or revenue court or revenue oflBcer, 

(2) The judge of any such court may examine into any complaint made by such person or 
his superior officer of the arrest of such person contrary to the provisions of this section, and may, 
by warrant under his hand, discharge the person, and award reasonable costs to the complainant, 
who may recover those costs in like manner as he might have recovered costa awarded to him by a 
decree against the person obtaining the process. 

(8) For the recovery of such costs no fee shall be payable to the court by the complainant. 

120. Neither the arms, clothes, equipment, accoutrements or necessaries of any person subject 
Property exempted to this Act, nor any animal used by him for the discharge of his duty, shall 

from attachment, be seized, nor shall the pay and allowances of any such person or any part 
thereof be attached, by direction of any civil or revenue court or any revenue-officer, in satisfac- 
tion of any decree or order enforceable against him. 

Application of the last 121. Every person belonging to the Indian Eeserve Forces shall, 
two foregoing sections to when Called out for or engaged upon or returning from training or service, 
resermsts, entitled to all the privileges accorded by sections 119 and 120 to a 

person subject to this Act. 


122. (l) On the presentation to any court by or on behalf of any person subject to this Act 
Priority of hearing by of a Certificate, from the proper military authority, of leave of absence 
courts of cases in which having been granted to or applied for by him for the purpose of prosecuting 
JMian officers and soU or defending any suit or other proceeding in such court, the court shall, 
%ers are concerne . application of such person, arrange, so far as may be possible, for 

the hearing and final disposal of such suit or other proceeding within the period of the leave so- 
granted or applied for. 

(2) The certificate from the proper military authority shaE state the first and last day of the 
leave or intended leave, and set forth a description of the case with respect to which the leave was 
granted or applied for. 

No fee shall be payable to the court in respect of the presentation of any such certificate, 
or in respect of any application by or on behalf of any such person for priority for the hearing 
of his case. 

(4) Where the Court is unable to arrange for the hearing and final disposal of the suit or 
other proceeding within the period of such leave or intended leave as aforesaid, it shall record its 
reasons for having been unable to do so, and shall cause a copy thereof to be furnished to such 
person on his application without any payment whatever by him in respect either of the application 
for such copy or of the copy itself. 


SECTION 120 — Note 1. 

[1] Peison enrolled under the Act is protected in 
respect of pays^ and allowances. Segimental order to 
treat them as civilians does not take away the protec- 
tion. (Vol 17) 1930 Lah 105 4105). 

•ivJ of pay set aside towards security is pay 

withheld and p.ot liable to attachment although ordered 
to be refunded. (Vol 17) 1930 Lah 105 (105). 

[3] Accoui^ant of Army employed at any Frontier 
Pass, w(^ld be exempted from attachment of salary so 
long as be is so employed. (Vol 20) 1933 All 153 (153), 
£4] An Army Assistant Surgeon is warrant officer, 


and his pay is not attachable even if he is recruited in 
India. (Vol 13) 1926 All 122 (124) : 48 All 73. 

[5] The pay of a first class warrant officer cannot 
be attached in a civil Court decree even to the 'extent 
contained in S. 60 (1) (i), Civil P. C. (Vol 20) 1933 
Bom 185 (186). 

[6] As to whether the salary of army officers and 
pay of persons to whom the Indian Army Act, 1911, 
applies can be attached under the decree of a civil 
Court, see the A. I. R. Commentaries on the Civil 
Procedure Code, 4th (1944) Edn. , Section 60, Notes 17 
and 18. 
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(6) If in any case a question arises as to the proper military authority qualified to grant such 
certificate as aforesaid, such question shall be at once referred by the court to an officer commanding 
a corps, whose decision shall be final. 

DeserierB and Military Offenders, 

123. (1) Whenever any person subject to this Act deserts, the commanding officer of the 
Capture of deserters, corps, department or detachment to which he belongs shall '.give written 
information of the desertion to such civil authorities as, in his opinion, may be able to afford 
assistance towards the capture of the deserter ; and such authorities shall thereupon take steps for 
the apprehension of the said deserter in like manner as if he were a person for whose apprehension 
a warrant had been issued by a Magistrate, and shall deliver the deserter, when apprehended, to 
military custody. 

(2) Any police-officer may arrest without warrant any person reasonably believed to be subject 
to this Act and to be travelling without authority, and shall bring him without delay before the 
nearest Magistrate, to be dealt with according to law. 

Arrest by military 125. (1) Any person subject to this Act who is charged with an offence 

authorities. 332ay be taken into military custody. 

(2) Any such person may be ordered into military custody by any superior officer. 

(3) The charge against every person taken into military custody shall, without unnecessary 
delay, be investigated by the proper military authority, and as soon as may be, either proceedings 
shall be taken for punishing the offence, or such person shall be discharged from custody. 

125. W^henever any person subject to this Act, who is accused of any offence under this Act, 
Arrest by civil is within the jurisdiction of any Magistrate or police-officer, such Magistrate or 

authorities. officer shall aid in the apprehension and delivery to military custody of such 
person upon receipt of a written application to that effect signed by his commanding officer. 

126. (1) When any person subject to this Act has been absent without due authority from 
Inquiry on absence of his duty for a period of sixty days, a court of inquiry shall, as soon as 

person subject to Act, practicable, be assembled and, upon oath or affirmation administered in 

the prescribed manner, shall inquire respecting the absence of the person, and the deficiency, if 
any, of property of ^[the Grown] entrusted to his care, or of his arms, ammunition, equipments, 
instruments, clothing or necessaries; and, if satisfied of the fact of such absence without due 
authority or other sufficient cause, the court shall declare such absence and the period thereof, and 
the said deficiency, if any ; and the commanding officer of the corps or department to which the 
person belongs shall enter in the court-martial book of the corps or department a record of the 
declaration, 

(2) If the person declared absent does not afterwards surrender, or is not apprehended, he 
shall, for the purposes of this Act, be deemed to be a deserter. 

^ 

[a] Substituted by A. 0, for “the Government.” [b] Sub-seotion (3) was repealed by the Indian Army (Amend- 
ment) Act, 1918 (11 [XI] of 1918), S. 26 and Schedule. 

Disposal of Froperty, 

*[12 6 A. When any property regarding which any offence appears to have been committed. 
Order for custody and or which appears to have been used for the commission of any offence, is 
disposal of property pend- produced before a court-martial during a trial, the court may make such 
%ng ria in certain cases, order as it thinks fit for the proper custody of such property pending 
the conclusion of the trial, and if the property is subject to speedy or natural decay may, after 
recording such evidence as it thinks necessary, order it to be sold or otherwise disposed of.] 

[a] Section 126 A was inserted by the Indian Army (Amendment) Act, 1918 (11 [XI] of 1918), S. 25. 

*[126B. (l) After the conclusion of a trial before any court-martial, the court or the officer 
Order for disposal of confirming the finding or sentence of such court-martial or any authority 
property regarding which superior to such officer, or, in the ease of a court-martial whose finding or 
offence committed. sentence does not require confirmation, the officer commanding the army. 


SECTION 123— Note 1. 

[1] As a deserter can be arrested under S, 123 (1), 
without any warrant, the production of a warrant 
cannot be insisted upon. Moreover, S. 5d (1), Criminal 
P. C., empowers any Police Officer to arrest without 


any warrant and without any order from a Magistrate 
any person reasonably suspected of being a deserter 
from His Majesty’s^ forces and hence no question of 
the production of a* warrant or an order can arise. 
(Vol 30) 1943 Mad 280 (281) : 44 Cri L Jour 465 : 
I L E (1943) Mad 827. 
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army corps, division or brigade within which the trial was held, may make such order as it or he 
thinks fit for the disposal by destruction, confiscation, delivery to any person claiming to be entitled 
to possession thereof, or otherwise, of any property or document produced before the court or in 
its custody, or regarding which any offence appears to have been committed or which has been 
used for the commission of any offence. 

(2) Where any order has been made under sub-section (1) in respect of property regarding 
which an offence appears to have been committed, a copy of such order signed and certified by 
the authority making the same may, whether the trial was held within British India or not, be 
sent to a Magistrate in any presidency-town or district in which such property for the time being 
is, and such Magistrate shall thereupon cause the order to be carried into effect as if it was an 
order passed by such Magistrate under the provisions of the Code of Criminal Procedure, 1898. 

Explanation. — In this section the term “property” includes, in the case of property regarding 
which an offence appears to have been committed, not only such property as has been originally 
in the possession or under the control of any party, but also any pifoperty into or for which the 
same may have been converted or exchanged, and anything acquired by such conversion or 
exchange whether immediately or otherwise.] 

[a] Section 126B was inserted, by the Indian Army (Amendment) Act, 1918 (11 [XI] of 1918), S. 25. 

Bepeah 

127. [Repeal.] Repealed by the Repealing Act, 1927 (XII of 1927), S. 2 and Schedule. 

THE SCHEDULE. — [Repeal pf Enactments.] Repealed by the Repealing Act, 

1927 (XII of 1927), 8. 2 and Schedule. 

THE INDIAN ARMY (SUSPENSION OF SENTENCES) ACT, 1920. 

(Eepcaled in part by Act XII of 1927.) 

ACT No. XX OF 1920.^ 

[23rd March 1920J 

An Act to consolidate and amend the lato relating to the suspension of sentences 
passed by cowts-martial under the Indian Army Act, 1911. 

Whbkbas it is expedient to consolidate and amend the law relating to the suspension of 
sentences of imprisonment or transportation passed by courts-martial on persons subject to the 
Indian Army Act, 1911; It is hereby enacted as follows : — 

[a] For Statement of Objects and Reasons, see Gazette of India, 1920 Pt, V, p. 124 ; and for proceedings in 

Council, see ibtd, 1920 Pt. YI, pp. 843 and 955, 

Short title and construe- 1. This Act may he called the Indian Army (Suspension of 

tion. Sentences) Act, 1920, and shall be construed as one with the principal Act, 

Definitions. 2. In this Act, unless there is anything repugnant in the subject or context, — ^ 

(a) “committed” means committed to prison or to confinement in military custody ; 

(h) “competent military authority” means a superior military authority, or any general or 
other officer not below the rank of field officer duly authorised by a superior military 
authority ,* 

(c) “imprisonment” includes confinement in military custody ; 

(d) “principal Act” means the Indian Army Act, 1911 ; 

(e) “sentence” means a sentence of transportation or imprisonment, whether originally 
passed on a person subject to the principal Act, or passed by way of reduction or com- 
mutation ; and “sentenced” has the corresponding meaning ; and 

^‘superior military authority” means the Commander-in-Chief in India or any officer 
empowered under the principal Act to convene general courts-martial or summary 
general courts-martial. 

3. (1) Where a person subject to the principal Act is sentenced, the confirming officer when 
Su^fnmn.of sentences, confirming the sentence, or; in the case of a sentence which does not 
confirmation, the officer holding the trial or the President of the court-martial when 
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passing sentence may, notwithstanding anything in the principal Act, direct that such person be 
not committed until the orders of a superior military authority have been obtained. 

(2) A superior military authority may, in the ease of any such offender so sentenced, — 

(a) direct that, until his orders have been obtained, such offender shall not be committed; 
and 

(b) suspend the sentence whether or not the offender has already been committed. 

(3J Where, in accordance with any order passed under sub-section (2), a sentence is 
suspended, the offender shall, whether he has been committed or not, forthwith be released. 

Calculation of :per'bods of 4. Any period during which a sentence is under suspension shall be 

sentence under suspension. reckoned as part of the term of such sentence. 

Power to set aside sus- 6. A superior military authority may, at any time whilst a 

pension or order remission, sentence is suspended under this Act, order — 

(a) that the offender be committed to undergo the unexpired portion of the sentence, or 

(b) that the sentence be remitted. 

6 . Where a sentence has been suspended under this Act, the case may at any time, and 

Periodical review of shall at intervals of not more than four months, be reconsidered by a 
suspended sentences. competent military authority, and if, on any such reconsideration, it 

appears to such authority that the conduct of the offender since bis conviction has been such as 
to justify a remission of the sentence, he shall, if he is not also a superior military authority, refer 
the case to a superior military authority. 


Procedure on further sentence 
of offender whose sentence is 
suspended. 


7. Where an offender, while a sentence on him is suspended 
under this Act, is sentenced for any other offence, then — 


(a) ii the further sentence is also suspended under this Act, the two sentences shall run 
concurrently; 

(h) if the further sentence is for a period of three months or more and is not suspended! 
under this Act, the offender shall also be committed on the unexpired portion of the- 
previous sentence, but both sentences shall run concurrently; and 
(o) if the further sentence is for a period of three months or less and is not suspended' 
under this Act, the offender shall be committed on that sentence only, and the previous 
sentence shall (subject to any order which may be passed under section 5 or section 6> 
continue to be suspended. 


8 . The powers conferred by this Act shall be in addition to, and not in derogation of, any 
Saving of section 112, powers as to the mitigation, remission or commutation of sentences eon- 
Act VIII of 1911. ferred by the principal Act, and a superior military authority shall, as 

regards persons subject to that Act, be an authority having power to mitigate, remit or commute 
sentences under section 112 of that Act. 


9. Where in addition to any other sentence the punishment of dismissal has been awarded 
Provision as by a court-martial, and such other sentence is suspended under this Act, then,. 
to dismissal. notwithstanding anything contained in the principal Act or in any rules made 
thereunder, such dismissal shall not take effect until so ordered by a superior military authority : 

Provided that, if a sentence is remitted under this Act, the punishment of dismissal shall 
also be remitted. 


10. /^Eepeal of Act IV of 1917*7 Bepealed by the Bepealing Act, 1927 (XII of 1927),. 
8. 2 and Schedule. 


ARYA MARRIAGE VALIDATING ACT, 1937. 
STATEMENT OF OBJECTS AND REASONS. 


“As the Arya Samajists who form quite an appreci- 
able number of the Indian population conscientiously 
believe that the present caste system is not in accord- 
ance with their scriptures, the Vedas and the sacred 
Sbastras and as according to the law as administered at 
present marriages between parties belonging by birth to 
difierent castes or sub-castes are considered invalid and 


there is a fear of the issue of such marriages being 
declared iUegitimate and as quite a large number of 
such marriages have taken place and more would have 
taken place had there been no such obstacle, it is 
necessary to have a law which would give relief to the 
Arya Samajists. Hence the above law is proposed.” 

— Gazette of India, 1935, Part V, page 132,. 
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ABYA MAEEIAGE VALIDATING ACT, 1937 


[S.ll 


REPORT OF THE SELECT COMMITTEE. 


The following Eeport of the Select Committee on the 
Bill to recognise and remove doubts as to the validity 
of inter-marriages current among Arya Samajists was 
presented to the Legislative Assembly on the 1st Sep- 
tember 1936 : 

^ * 

We have revised the extent clause of the Bill so as to 
’ accord retrospective effect which it was sought to secure 
by clause 1 (2) of the Bill as introduced has been 
secured in the re-draft of clause 3 of the Bill as intro- 
duced, now appearing as clause 2. 

We have omitted the definition of Arya Samajist. 
We were impressed by the difficulty of finding a satis- 
factory definition, and we consider that the proposal in 
sub-clause (b) of clause 2 that' a declaration subsequent 
to marriage should suffice to establish that the maker 
of the declaration was an Arya Samajist, was fraught 
with danger. We are of opinion that the purposes of 
the Bill will be adequately served if the question of the 
religious status of the parties to a marriage remains a 
question of fact to be determined by the circumstances 
of each case. 

MINUTES OF 

The Bill is intended to meet the needs of the Arya 
Samajists. Clause 4, relating to succession, should 
therefore be so framed as to meet the sentiments of 
that community. It is known as a fact that the whole 
body of Arya Samajists are opposed to the Indian 
Succession Act being applied to them instead of the 
sacred Shastras which they believe in. The application 
of the Indian Succession Act to the property of the 
parties for whose benefit the Bill is intended denies to 
them, as Arya Samajists, what the Arya Samaj as a 
body has needed and been asking for all this time. If 
the Indian Succession Act were to apply in such cases, 
the present Bill would indeed not be needed at all; for 
the already existing Special Marriage Act, commonly 
known as the Civil Marriage Act, would cover all such 
cases. 

It should not be forgotten that the Arya Samaj 
believes in the Vedas and the sacred Shastras and also 
in Varna-A^rama Dharma. Their difference with the 
orthodox Hindus is that they do not believe in Varna 
by Janma or birth alone, i. e., in the current caste 
system exclusively by birth. Instead, they believe in 
Varna by Karma, i. e., vocation or occupation, as 
clearly expounded by Swami Dayanand, the founder of 
the Arya Samaj. To ask them to take to the Succession 
Act, in cases where the Shastras can apply, is to ask 
them to forsake their faith. 

We, therefore, would press that a provision to the 
following effect, which preserves the applicability of the 
Shastras in ordinary cases, and also provides for the 


We have rebast clause 3 (now numbered clause 2) in 
a clearer and more comprehensive form. 

We recognize that some provision must be made to 
govern succession in respect of the marriages dealt with 
by the Bill, but we found that considerable diversity of 
opinion existed as to what that provision should be. We 
decided by a majority that the most suitable solution of 
the problem is to provide as we have done in clause 3 
that questions of succession shall be determined accord- 
ing to the Indian Succession Act, 1925. 

♦ ♦ * ♦ * 

The 5th August, N. N. SIECAE. 

1936. *M. C. RAJAH. 

*G. S. GUPTA. 

*N. B. KHAEB. 

’^BHAGVAN DAS. 

G. H. SPENCE. 

G. V. DESHMUKH. 

SANT SINGH. 

M. S. ANEY. 

DISSENT. 

application of the Indian Succession Act in certain ex- 
ceptional cases, be substituted in place of clause 4 as 
amended by the majority. “For purposes of Succession, 
the Hindu Personal Law of the husband, where he was 
a Hindu before the marriage, and the Indian Succession 
Act in other cases, shall govern the case.’^ 

An amendment to the above effect was moved by 
Dr. Bhagvan Das at the meeting of the Select Com- 
mittee. 

Dated the 4th BHAGVAN BAS. 

August, 1936. N. B. KHARE. 

G. S. GUPTA. 

M. C. RAJAH. 

I am not clear if it is good to omit the definition of 
Arya Samajist. The definition given in the Bill is good 
for all practical purposes and may be allowed to remain. 

As regards the changes in clause 4, I agree to the 
amendment of Dr. Bhagvan Das only as a matter of 
compromise. I would however insist that clause 4 should 
remain as introduced, viz., as follows : 

“4. For purposes of Succession all inter-marriages 
referred to in section 3 of this Act shall be deemed to 
be marriages between persons of the same caste of 
(Dwijas) the twice-born Hindus.** 

This is in conformity with the feelings of the Arya 
Samajists for whom this Bill is meant. The Arya 
Samajists as a body support this provision. 

The 4th August, 

1936. G. S. GUPTA. 

—Gazette of India, 1936, Part V, page 306. 


ACT NO. XIX OF 1937. 

[As amended by Act XXXII of 1940.] 

[14th April 1987.] 

An Act to recognise and remove doubts as to the validity of inter- 
marriages current among Arya Samajists. 

Wheebas it is expedient to recognise and place beyond doubt the validity of inter-naarriages 
of a class of Hindus known as Arya Samajists; It is hereby enacted as follows : 

Short tvde and extent. 1. f2) This Act may be called the Arya Marriage Validation Act, 1937. 
(S) It extends to the whole of Br itish India ^[* * * *] and applies also to aU subjects 

, „ Subject to a minute or minutes of dissent. 


r ss. 1-2 ] 


ARYA MARRIAGE VALIDATING ACT, 1837 


19a 


't)f His Majesty, within other parts of India, and to all Indian snbjeets of His Majesty without 
.and beyond British India. 

[a] The words “including British Baluchistan and the Sonthal Parganas” were omitted by the Repealing and 
Amending Act, 1940 (32 [XXXII] of 1940), S. 3 and Schedule II. 

2. Notwithstanding any provision of Hindu Law, usage or custom to the contrary no 
Marriage between Arya marriage contracted whether before or after the commencement of this 
Samajists not to be invalid. Act between two persons being at the time of the marriage Arya 
Samajists shall be invalid or shall be deemed ever to have been invalid by reason only of the 
fact that the parties at any time belonged to different casfies or different sub-oasfces of Hindus or 
that either or both of the parties at any time before the marriage belonged to a religion other 
than Hinduism. 


THE AUXILIARY FORCE ACT, 1920. 

CONTENTS. 


.Sections. 

1. Short title, extent and commencement. 

2. Definitions. 

3. Constitution of an auxiliary force, 

4. Classes who may be enrolled. 

Enrolment. 

'6. Liability to undergo military training. 

7. Liability to perform military service. 

8. Appointment to corps or unit. 

9. Preliminary training. 

10. [Bepealed,] 

11. Classification and periodical training. 
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IB. Variations of training, 

.14. Medical examination. 

15. Transfers. 

16. Change of residence, 

17. Discharge. 
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22. Refusal to appear for military service. 
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25. Punishment for offences under section 24. 

26. Dismissal. 

27. Summary and minor punishments. 

27 A. Presumption as to certain documents. 
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certain purposes, 
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84. Exemption from local taxation. 

35 & 36, [Bepealed.] 

SCHEDULE I— Training. 

SCHEDULE II . — [Enactment Bepealed.] 


STATEMENT OF OBJECTS AND REASONS. 


“The replacement of the Indian Volunteer Force, 
’Which had been in existence for nearly 60 years, by 
the Indian Defence Force, was a war measure neces- 
sitated by the exigencies of the situation. Compulsory 
service was adopted to meet the needs of an Imperial 
•emergency. Reversion to voluntary enrolment is now 
•considered desirable, but it is essential to maintain and 
develop in the reconstituted Volunteer Force, the 
improvements in organization and in the standard of 
training effected under war conditions. 

The necessity for a substantial amendment o'f the 
Indian Volunteers Act, 1869, had long been apparent. 
Under that enactment no definite obligations were 
imposed on enrolled men in the matter of training, and 
the standard of efficiency varied widely in different 
units. It is now proposed to secure the requisite amend- 
ment in the force by the substitution of a new measure, 
in which the liabilities of those enrolled in the matter 
of training and service are clearly defined. 

• The main principle underlying these provisions is 
that the European and domiciled community, being 
employed for the most part in the publ’e services or in 


commercial and industrial occupations of importance, 
cannot be regarded as available for any but purely local 
service, and further that military training must be re- 
stricted as far as possible to the earlier years of service 
in the force. Moreover conditions differ greatly in differ- 
ent localities and for this reason it has been found desir- 
able to adjust requirements in the matter of training to 
the local conditions obtaining. The adjustment will be 
effected through the agency of Advisory Committee for 
every military area, power of varying the training in 
individual oases being entrusted to these bodies. 

The liability to local service only is subject to the 
provision that, in circumstances of emergency to be 
notified formally by Government, any part of the force 
may be required to serve beyond the limits of the 
military area to which it belongs, but in no case 
out of India. 

No term of service is specified, as was the case under 
the Indian Volunteers Act, 1869. Any enrolled person 
desirous of discharge during the first six years of-his 
service will be required to satisfy the Local Advisory 
Committee as to the validity of his reasons for desiring 
to leave the Force; but after completing six years of 

IM. 13. 
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service he may he discharged at any time on applica- 
tion being made to the Commanding Officer and no 
reference to higher authority will be required. 

The scale of training laid down in the Bill is based 
on the principle already indicated. On attaining the 
age of 31, a member of the force is entitled to he passed 
into the First Class of the Reserve and thereupon to 
undergo training on a reduced scale. On attaining the 
age of 40, he will be included in the Second Class of 
the Reserve, and will then be required to complete the 
annual musketry course only. It is permissible, however, 
for any person in the Reserve to undertake, from year 
to year, the liabilities imposed on persons belonging to 
a higher class. 

Members of the Force will be subject to the provi- 

ACT HOW AFFECTED BY 

^Amended by Acts XXXI of 1923; X of 1928,' VI of 
1931; X of 1933. 

^ — Amended by Ordinance No, XXVII of 1942. 


sions of the Army Act when called out and when- 
embodied, or when attached to or training with any 
part of the Regular Forces, this rule being the same as 
that applied to the Territorial Force in England. 
Military discipline on other occasions will be enforced 
with under the summary powers of the Commanding 
Officer, or, in the case of more serious offences and in 
any case, should the person charged so elect, by means 
of the ordinary Criminal Courts. In no case can a 
Commanding Officer order any form of imprisonment 
as a summary or- minor punishment and no military 
offence (as specified in clause 24 of the Bill) is punishable 
with imprisonment by a Magistrate unless it constitutes 
an offence so punishable under' the ordinary law.” 

— Gazette of India, 1920, part V page 154. 

CJBSEQUENT LEGISLATION 
— Adapted by A. 0. 

— Repealed in part by Acts XII of 1927; VIII of 1930t 
I of 1938. 


COGNATE ACTS AND PROVISIONS. 
See UNDER THE INDIAN ARMY ACT, 1911. 


ACT XLIX of 1920*^ 

[^3nd Sevtember 1920,] 

An Act to constitute an auxiliary force for service in India, 

Whereas it is expedient to constitute an auxiliary force for service in India; It is hereby 
enactedL as follows : — 

[a] For Report of Select Committee, see Gazette of India, 1920, Part V, page 255; and for proceedings in Council^ 
see ibid, 1920, Part VI, pages 1042 and 1282,. 

Short title, extent and com- 
mencement. 


1 . (l) This Aeii may be called the Auxiliary Force Act, 1920. 


(2) li extends®' to the whole of British India, including British Baluchistan and the Sonthali 
Parganas, and applies also to European British subjects ^[in any Indian State or tribal area.] 

(3) It shall come into force on the first day of October, 1920. 

[a] This Act has been declared to be in force in the Khondmals District by the Khondmals Laws Regulation 
1936 (4 [lY] of 1936), S. 3 and Schedule; and in the Angul District by the Angul Laws Regulation, 1936 (5 [V] of 
1936)^ S. 3 and Schedule, [b] Substituted by A. 0. for “within the territories of any Prince or Chief in India.’^ 


Definitions. 2. In this Act, unless there is anything repugnant in the subject or context, — 
“Advisory Committee” means an Advisory Committee constituted under section 28 for the 
prescribed military area, or part of a prescribed military area, within which a person subject to 
this Act for the time being resides or is serving, as the case may be; 

^'[“competent military authority” means the authority prescribed as competent to perform or 
exercise all or any of the duties imposed or powers conferred on the competent military authority 
by this Act;] 

“enrolled person” means a person enrolled in the prescribed manner under this Act; 

“enrolling officer” means an officer authorised to enroll persons under this Act; 

‘“prescribed” means prescribed by rules made under this Act, and “prescribe” has a- 
corresponding meaning; 

‘^regulation” means a regulation made under section 31; and 

“training year” means a period of twelve months beginning on the first day of April and 
ending on the thirty -first day of March. 

[a] Substituted by the Auxiliary Force (Amendment) Act, 1933 (10 [X] of 1933), S. 2, for the original' 
xLefinition. 

ConstilmtiKm of an 3 * There shall be raised and maintained in the manner hereinafter 
^ fixree, provided an auxiliary force for service in India to be designated the Auxiliary 
Force, India, 

Classes who may he enrolled. * 4 . Every person who 

(a) is a European British subject as defined in the Code of Criminal Procedure, 1898, or 

'' * ^ ^ 31C*] - ' 
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^[(b)'\ is a British subject of European duseent in the male line, 

a[- * 'I* - 'I'] 

shall, subject to the provisions of this Act, be eligible for enrolment thereunder, 

[ti] The original clauses (b) and (d) and the word “or” at the end of clause (c) were repealed and clause fc) was 
releitei ed as clause (b), by the Auxiliary Force (Amendment) Act, 1928 (10 [X] of 1928), S. 2. 

S. (DAnj male eligible for enrolment under this Act who has attained the age of sixteen 
Enrolment years and is not a member of His Majesty’s regular naval, military or air forces 
a[;:c apply to be enrolled in the Auxiliary Eorce, India, and if he satisfies the 

prescribed conditions, may be enrolled therein in the prescribed manner, and shall thereupon 
become subject to the provisions of this Act. 

^[Subject to the prescribed conditions,] an applicant for enrolment may apply to be 
enrolled for service in any particular branch, or in any particular corps or unit ] 

[a] The words “or of bis Majesty’s Eoyal Indian Marine” were repealed by A. O. [b] Inserted by the Auxiliary 
Force (Amendment) Act, 1933 (10 [X] of 1933), S. 3. [e] The words “located in the prescribed military area 

within which he for the time being resides,” were repealed by S. 3, ibid* 

Liability to undergo 6# Every enrolled person shall be liable to undergo military training as 

military training, provided by or under this Act until discharged from the Auxiliary Force, 
India, as hereinafter provided. 

Liability to perform 7. Every enrolled person liable to undergo military training under 

military service, section 6 shall, on and from ''•'] the date on which he attains the 

age of ^[seventeen] years or, if he has already attained the age of ^[seventeen] years on and from 
any later date on which he is enrolled, be liable to perform military service under this Act. 

®[A person enrolled before the commencement of the Auxiliary Force (Amendment) Ordinance, 
1942, shall be liable to perform military ’service as provided in this section notwithstanding "that at 
the time of his enrolment his liability thereto was to begin only upon the first day of April next 
following the date on which he attained the age of eighteen years. ] 

[a] The words “the first day of April next following” were deleted by the Auxiliary Force (Amendment) 
Ojcdinance, 1942 (No. 27 [XXVII] of 1942), S. 2. [80-5-1942]. [b] Substituted for the word “eighteen,” ibid, 

[c] This sentence was added, ibid, 

8. (l) Every enrolled person shall, without unnecessary delay, be appointed by, or under the 
Appointment to corps Orders of, the competent military authority to a corps or unit of the Auxiliary 

or unit. Force, India, and on receipt of an order so appointing him shall report himself 

for the purpose of joining such corps* or unit at such time and place as may be specified in the 
order. 

(2) Any person who has been enrolled for service in any particular branch, corps or unit 
shall be appointed to a corps or unit of that branch or to that corps or unit, as the case may be. 

9. Every enrolled person liable to perforin military service under this Act who on becoming 
Preliminary training. qq liable ®[is included in the Active Class] shall, Within the training 

year in which he becomes so liable, undergo ^[preliminary training of such amount as may be 
ordered by the competent military authority subject to the limits specified in Schedule I ] : 

Provided that, if such preliminary training cannot be completed within that training year, 
it may be completed at the discretion of the ® [Officer Commanding the corps or unit to which 
such enrolled person belongs] in the training year next following : 

‘^[Provided further that any person may be exempted either wholly or in part by the Officer 
Commanding his corps or unit from the necessity of undergoing preliminary training required by 
this section, and shall, on the publication in the orders of the corps or unit of such exemption, be 
deemed to the extent of such exemption to have completed such preliminary training.] 

[a] Substituted by the Auxiliary Force (Amendment) Act, 1933 (Id [X] of 1933), S. 4 for “has not attained 
the age of thirty-one years”, [b] Suhstituted by ibid, for “the preliminary training specified in Schedule”, 
[c] Substituted, ibid for “competent military authority”, [d] Substituted, ibid for original second 
proviso. 

10. [Periodical training of persons entitled to rank as officers,] Bepealed by the Auxiliary 
Force (Amendment) Act, 1933 (X of 1933), S. d. 
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11, Every enrolled person liable to perform military service under this Act shall 

Classification and <perio- be included ^[by the OJB&cer Commanding the corps or unit to which 

dical training, he is appointed] in one or other of the following classes, namely ; — 

(a) the Active Class ; °[or] 

^iCb) the Reserve Class ;] 

and shall undergo ® [periodical training of such amount as may be ordered by the competent 
military authority subject to the limits specified in Schedule I ] for the Class in which he is for 
the time being included. 

[a] The words and brackets “(other than a person to whom the provisions of S. 10 apply)” were repealed by the 
Auxiliary Force (Amendment) Act, 1933--(10 [X] of 1933) S. 6. [b] Substituted by S. 6, %hid for “as 

hereinafter provided”, [o] Inserted by S. 6, ibid, [d] Substituted by S. 6, ibid, for the original clauses (6^ 
and (c), [e] Substituted by S, 6, ibid for “the periodical training specified in Schedule I,” 

12. (l) Every commissioned officer of the Auxiliary Force, India, shall be included in the 
Classification, Active Class until he relinquishes his commission. 

(2) Enrolled persons liable to perform military service under this Act not being commissioned 
officers of the Auxiliary Force, India, "'"] shall be classified as follows, namely : — 

(dr) every such person who is required by section 9 to undergo preliminary training ^Cor who 
being so required] has completed or is deemed to have completed the same shall be 
included in the Active Class ® [until he is transferred to the Reserve Class by order of 
the Officer Commanding the corps or unit] ; 

^[(bj every such person who is transferred from the Active Class under the provisions of 
clause ("a) or who on enrolment is assigned to the Reserve Class by order of the Officer 
Commanding the corps or unit shall be included in the Reserve Class.] 

(S) Any enrolled person who ceases ^ *] to be a commissioned officer of the Auxiliary 

Foree^ India, shall thereupon be included in the Class in which he would have been’ included 
under this section, if the provisions of ^["^^ *] sub-section j ®['" *^‘] had not applied to 

him, and shall undergo periodical training accordingly. 

(4i) Any person who is under this section included in ^[the Reserve Class] may apply to the 
competent military authority to be included ^[in the Active Class], and shall, ^*[if the competent 
military authority grants the application,] thereupon be deemed to be included in that Class. 

fcplc ,1c :5c ^ ^ 

[a] The words “or entitled to rank as officers of His Majesty’s Forces” were repealed by the Auxiliary Force 

(Amendment) Act, 1933 (10 [X] of 1933), S. 7. [b] Substituted by S. 7, ibidj for^“and”. [c] Substituted by 
S. 7, ibid, for “until the end of the training year in which he attains the age of thirty-one years”, 
[d] Substituted by S. 7, ibid, for the original clauses (b) and (c), [e] The words “to be entitled to rank as 

an officer of His Majesty’s Forces or” were repealed by S. 7, ibid, [f] The words and figures “Section 10 or” 
were repealed by S. 7, ibid, [g] The words “as the case may be” were repealed by S. 7, ibid, [h] Substituted 
by S. 7, ibid, for “either Class of the Reserve”, [i] Substituted by B. 7, ibtd for “for any training year in any 
other Class for which more periodical training is specified in Schedule I”, [j] Jnserted by S. 7, ibid, 

[k] Sub-section (5) was repealed by S, 7, ibid. 

Variations of 13. (l) The competent -military authority may, by order in writ- 

training. ing^ — 

^[(a) on the recommendation of the Advisory Committee, direct that any enrolled person 
included in the Active Class shall, for the purposes of periodical training, he included 
for any stated period in the Reserve Class, or] 

(b) on his own motion or on the recommendation of the Advisory Committee, reduce the 

specified amount of training either in individual cases or in the case of any unit or part 
thereof for any stated period. 

(2) The competent military authority shall grant ^ [in respect of each individual or unit or 
part thereof] whose training is reduced under clause (b) of sub-section (1) a certificate setting 
forth the amount of training to be undergone during the said period. 

M ^hstituted by the Auxiliary Force (Amendment) Act, 1933 (10 [X] of 1933), S. 8 for the original clause, 

[b] SuhsUtuted by S. 8, ibid, for “to -each person”. 

14 r Every enrolled person shall, if and when required by the [Officer Commanding the 
Mescal exa- corps or unit to which he belongs] , present himself for such medical examination 
miMiion, ^ ^ 0,3 necessary to determine the extent, if any, to which he is fit to undergo 

TOlitary training, or to perform military service, before a medical officer appointed or approved 
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in that behalf by the competent military authority, and for the purposes of such medical exami- 
nation shall comply with the directions of such medical officer. 

[a] Substituted by the Auxiliary Force (Amendment) Act, 1933 (10 [X] of 1933), S. 9, for “competent military 
authority.” 

15. (1) Every person appointed to a corps or unit under section 8 shall remain in that corps or 

Transfers, unit until transferred to another corps or unit by, or under the orders of, the com- 
petent military authority, but no person shall be transferred from the Infantry branch to another 
branch or from one unit to another unit located in the same prescribed military area except at his 
own request. 

(2) Any person so transferred from the Infantry branch to another branch may be required 
to undergo such further preliminary training, not exceeding eight days, as may be ordered by the 
competent military authority, and thereafter shall undergo the periodical training [to which he is 
liable in] the branch to which he is transferred : 

Provided that any periodical training already undergone by such person in the training year 
in which he is transferred shall be deemed to have been undergone in suet other branch. 

Explanation. — For the purposes of this section and of Schedule I, a day shall be deemed to 
consist of four hours of actual military drill or instruction, and may be made up of fractions of a 
day not more than four in number. 

[a] Substituted by the Auxiliary Force (Amendment) Act, 1933 (10 [X] of 1933), S. 10 for “specified in 
Schedule I for.” 

16. fij Any enrolled person who leaves his place of residence in India for the time being 

Change of and thereby leaves the area commanded by one competent military authority for 

residence. that commanded by another shall, if he does not intend to return to the area which he 
leaves, notify the competent military authority commanding that area of his change of residence. 

(2) If such person having intended to return does not return within three months, he shall 
notify the competent military authority as aforesaid immediately on the expiry of that period. 

(3) The competent military authority on being notified of a change of residence under 
sub-section (l) or sub-section (2) may, subject to the provisions of section 15, transfer such person 
from the corps or unit in which he is serving to another corps or unit. 

17. (1) Any enrolled person who has attained the age of forty-five years or has completed 

Discharge, four years* service from the date of his enrolment shall, on application made by him 

in the prescribed manner, be entitled to receive his discharge from the Auxiliary Force, India. 

(2) An enrolled person who is not entitled to his discharge under sub -section (l) ^ [shall] be 
discharged by the competent military authority on a recommendation of the Advisory Committee 
in this behalf. 

^[(S) Any enrolled person may be discharged by such authority, and subject to such condi- 
tions, as may be prescribed. * 

(4) Notwithstanding anything contained in sub-section (2) ov sub-section (3), no enrolled 
person, who is for the time being engaged in military service under the provisions of this Act, shall 
be entitled to receive his discharge before the termination of such service.] 

[a] Substituted by the Auxiliary Force (Amendment) Act, 1928 (10 [X] of 1928), S. 3 for “may”, 

[b] Inserted by S. 3, ibid. 

Galling out and 18. No person liable to perform military service under this Act shall be 

embodiment. required to perform such service except — 

(a) when called out with any portion of the Auxiliary Force, India, by an order of the 

senior military ofificer present either to act in support of the civil power or to provide 
guards which, in the opinion of such officer, are essential; or 

(b) when any portion of the Auxiliary Force, India, to which he belongs has been embodied 

to support or supplement His Majesty’s regular forces in the event of an emergency by 
a notification directing such embodiment issued by the [(Central Government and 
published in the Official Gazette] ; or 

(c) when attached at his own request to any regular forces; ^[or 

(d) when required by an order of the senior military officer present to perform for short 

periods not exceeding three days in duration at any one time military service which in 
the opinion of such officer is essential.] 

[a] Substituted by A. O. for “Governor-General in Council” or any Local Government empowered by the 
Governor-General in Council in that behalf and published in the Gazette of India or the local official Gazette, 
as the case may be. [b] The word “or” at the end of clause (c) and clause ( d) were added by the Auxiliary 
Force (Amendment) Ordinance, 1942 (27 [XXVII] of 1942), S. 3. [30-5-1942.] 
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19. No person called out under clause (a), or embodied under clause (b), ®[or required to 
Territorial lim\ts of Perform military service under clause (d),'\ of section 18 shall be required 

haUlity to military ser- to perform military service beyond the limits of the prescribed military 
vice on calling out and area in vdiich the corps or unit to which he has been appointed or is for 
embodiment, being attached is located, save when it is, in the opinion of the 

senior military oMcer j^resent, necessary to proceed beyond those limits in the course of the 
military operations upon which the corps or unit or any portion thereof is for the time being 
engaged. 

[a] Inserted by the Auxiliary Force (Amendment) Ordinance, 1942 (27 [XXVII] of 1942), S. 4. [30-5-1942.] 

20. Any portion of the Auxiliary Force, India, which, having been called out or embodied 
Duration of mihtary under section 18, is performing military service, shall be replaced by 

service^ on calling out or regular troops or otherwise as soon as circumstances permit, and shall not 
embodiment required to perform such service after such replacement has been effected 

to the satisfaction of the senior military officer present or after the cancellation of the order or 
notification under clause (a) ov (h), da the case may be, of section 18. 

^[20 A. (^2 j If, as a consequence of his being required to perform military service under this 
Beinstatement m Act, either when called out under clause (aj or embodied under clause (b) oi 
employment section 18, or when attached to any regular forces under clause (c) of that 

section otherwise than for a course of instruction, the employment of any person is terminated, it 
shall be the duty of the employer by whom such person was employed at the time he was so 
required to perform military service to reinstate him in his employment on the termination of 
such military service under conditions not less favourable to him than those which would have 
applied to him had his employment not been interrupted by his performance of military service. 

(2) If an employer refuses to reinstate any such person as required by sub-section (l) or 
denies his liability to reinstate such person, or if for any reason the reinstatement of such person 
is represented by the employer to be impracticable, either party may refer the matter to the 
tribunal constituted under section 9 of the National Service (European British Subjects) Act, 1940, 
for the hearing of matters referred to it under the proviso to section 8 of that- Act, and that 
tribunal shall after consideration pass an order either, exempting the employer from the provisions 
of this section or z’equiring him to re-employ such person on such terms as it thinks suitable, or 
requiring him to pay to such person a sum in compensation for failure to re-employ him not exceeding 
an amount equal to six months’ remuneration at the rate at which his last remuneration was 
payable to him by the employer; and if any employer fails to obey the order of the tribunal, he 
shall be punishable with a fine which may extend to one thousand rupees, and the Court by which 
an employer is convicted under this section may order him (if he has not already been so required 
by the tribunal) to pay the person whom he has failed to re-employ a sum not exceeding an 
amount equal to six months’ remuneration at the rate at which his last remuneration was payable 
to him by the employer, and any amount sp required by the tribunal to be paid or so ordered by 
the Court to be paid shall be recoverable as if it were a fine imposed by such Court : 

Provided that in any proceedings under this section it shall be a defence for an employer to 
prove that the person formerly employed by him did not apply to the employer for reinstatement 
within a period of two months from the termination of the military service he was -required to 
perform under this Act. 

(8) The duty imposed by sub-section (1) upon an employer to reinstate in his employment 
a person such as is described in that sub-section shall attach to an employer who before such 
person is actually required to perform military service under this Act terminates his employment 
in circumstances such as to indicate an intention to evade the duty imposed by that sub-section; 
and when a person’s employment is terminated at any time after he has been required in any of 
the manners specified in sub-section (1) to perform military service under this Act, it shall be 
presumed until the contrary is proved that the termination of his employment took place as a 
consequence of his having been so required to perform military service.] 

[30?5-m2 r ^^^rted by the Atixiliary Force (Amendment) Ordinance, 1942 (27 [XXVII] of 1942), S. 5 

21. ^1(1)] Every commissioned officer of the Auxiliary Force, India, when doing duty as a 
Application of the Army commissioned officer, and every non-commissioned officer and man 

' of the said Force — 

(ci) when attached to or otherwise acting as part of or with any regular forces, and 
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(b) when called out ^[or required to perform military service] by an order, or embodied by 
a notification, under section 18, 

^hall 1)6 subject to the provisions of the Army Act and any orders or regulations made thereunder, 
and the said Act, orders and regulations shall apply to every such person in the circumstances 
aforesaid as if the same were enacted in this Act, and as if such person held the same rank in His 
Majesty’s Army as he holds for the time being in the said Force, ® [subject, in the ease of an 
officer, to the terms of his commission and the orders of His Majesty, and, in the case of a non- 
commissioned officer or man, to the orders of the Governor- General], 

Where an offence punishable under the Army Act has been committed by any person 
whilst subject to that Act under the provisions of sub-section ('ij, such person may be taken into 
and kept in military custody and tried and punished for such offence, although he has ceased to 
be so subject as aforesaid, in like manner as he might have been taken into and kept in military 
custody, tried or punished if he had continued to be so subject ; 

Provided that no such person shall be kept in military custody after he has ceased to belong 
■to the Auxiliary Force, India, unless he has been taken into or kept in military custody, on 
account of the offence before the date on which he ceased so to belong, nor shall he be kept in 
military custody or be tried or punished for the offence after the expiry of two months from that 
date, unless his trial had already commenced before such expiry.] 

[a] The original S. 21 was re-mimhered as sub-s. (1) of that section by the Indian Territorial and Auxiliary 
Forces (Amendment) Act, 1923 (31 [XXXI] of 1923), S. 3. [b] Inserted by the Auxiliary Force (Amendment) 

Ordinance, 1942 (27 [XXVII] of 1942), S. 6 [30-5-1942.] [c] Inserted by the Auxiliary Force (Amend- 
ment) Act, 1928 (10 [X] of 1928), S. 4. [d] InsB) ted by the Indian Territorial and Auxiliary Forces 

(Amendment) Act, 1923 (31 [XXXI] of 1923), S. 3. 

22. If any person liable to perform military service under this Act fails to comply with an 
'Refusal to appear for mill- order or notification under section IS calling him out ®[or requiring 
^ary service, him to perform military service] or embodying him for military 

service, any District Magistrate or Chief Presidency Magistrate may, on the application of the 
competent military authority or of an officer empowered by such authority in writing in that 
•behalf, cause such person to be arrested and brought before him, and, if the Magistrate is satisfied 
that such person has been duly required to perform military service, the Magistrate may, without 
prejudice to any penalty which such person may have incurred, make over such person in custody 
iio the military authorities. 

[a] Inserted by the Auxiliary Force (Amendment) Ordinance, 1942 (27 [XXVII] of 1942), S. 7 [30-5-1942.] 

Penalties for breach of sec- 23* An enrolled person who refuses or without lawful excuse 

4ion& 8, 14 and 16. (the burden of proving which shall lie upon such person) neglects — 

faj to comply with any order under section 8 ; or 

(b) to attend for medical examination, or to comply with the directions of the medical officer^ 
as required by section 14 ; or 

(c) to notify any change of residence as required by section 16 ; 

^hall be punishable with fine which may extend to fifty rupees. 

24. An enrolled person commits an offence if he, in circumstances when he is not subject to 
Other offe’iices. military law, does any of the following acts, namely ; — 

(1) when on parade or undergoing military training or wearing His Majesty's uniform — 

(a) strikes, or uses or offers violence to or uses threatening or insubordinate language to, or 
behaves with contempt to, his superior officer j or 

(b) disobeys any standing* order of, or lawful command given by, his superior officer ; or 

(c) neglects to obey a general or garrison order made specially applicable to the Auxiliary 
Force, India, by the competent military authority ; or 

(d) is in a state of intoxication ; or 

(e) being a non-commissioned officer strikes or ill-treats any person subject to military law 
or to this Act, or to the Indian Territorial Force Act, 1920, who is his subordinate in rank 
or position ; 

(2) without sufficient cause fails to appear at the place of parade at the time fixed or to 
attend at any place in his -capacity as a member of the Auxiliary Force, India, when duly required 
■so to attend, or when on parade without sufficient cause quits the ranks ; 
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(8) without sufficient cause fails to perfcrm any part of the training which by or under this- 
Act he is required to perform ; 

(4i) strikes, or uses or offers violence to, any person whether subject to military law or not in 
whose military custody he is placed, and whether such person is or is not his superior officer ; 

(6) resists an escort whose duty it is to arrest him or detain him in military custody ; 

(6) being under arrest or detention or otherwise in lawful military custody escapes or 
attempts to escape ; 

(7) when in charge of any property belonging to ®'[the Crown] or to a corps or unit of the 
Auxiliary Force, India, makes away with, or is concerned in making away with, any such 
property ; 

(8) wilfully injures, or by culpable neglect loses or causes injury to, any such property as i& 
mentioned in clause (7)\ 

(9) wilfully ill-treats a horse or other animal used in the public service ; 

(10) knowingly furnishes a false return or report of the number or state of men under his 
command or charge, or of any money, arms or ammunition, clothing, equipment, stores or other 
property in his charge ; 

(11) through design or culpable neglect omits to make or send any return of any matter 
mentioned in clause (10) which it is his duty to make or send ; 

(12) when it is his official duty to make a declaration respecting any matter, makes a decla- 
ration respecting such matter which he either knows or believes to be false or does not believe to- 
be true ; 

^ (is) knowingly makes against any person subject to military law or to this Act or to the^ 
Indian Territorial Force Act, 1920, an accusation which he either knows or believes to be false or 
does not believe to be true ; 

(14) falsely personates any other person at any parade or on any occasion when such other- 
person is required by or under this Act to do any act or attend at any place, or abets any such act. 
of personation. 

[a] Substituted by A. 0. for “Government”, 

25. (l) Any person committing any of the offences specified in sub-clauses (b), (c) and (d)* 
Punishment for offences of clause (l) or in clauses (2), (3) (8), (ll) and (14) of section 24 
under section gj^all he punishable with fine which may extend to two hundred rupees. 

(2) Any person committing any other offence specified in section 24 shall be punishable with 
imprisonment which may extend to two months, or with fine which may extend to two hundred 
rupees, or with both. 


26. The competent military authority may in his discretion dismiss any enrolled person* 
Dismissal, from the Auxiliary Force, India. 

27. The ^[Central Government] may prescribe summary and minor punishments for offencea 
Summary and minor under section 24 or for contravention of any rule or regulation made* 

punishments, ^ under this Act to which enrolled persons shall he liable without the- 

intervention of a Criminal Court, and the officer or officers by whom and the circumstances in 
which and the extent to which such summary and minor punishments may he inflicted, and the: 
manner in which any such punishment may be enforced : 

Provided that no punishment involving any kind of imprisonment shall be imposed as a- 
summary or minor punishment : 

Provided further that no summary punishment shall he inflicted in any case in which the 
accused claims to be tried by a Criminal Court. 

[a] Substituted by A. 0, for “Governor-General in Council.” 


[27 A. Where any^ non-commissioned officer or man of the Auxiliary Force is required, by 
“ “^.P^uance of any rule, regulation or order made under tliie Act! to 
offlfPi. k + certificate purporting to be signed by tbe prescribed 

oacer stating that tte person so required to attend failed to do so in accordance Tvith such 

Stte siftS’tSrS appointment of such officer, be evidence 'of 


[a] Inserted by tbe Auxiliary Force (Amendment) Act, 1928 (10 [X] of 1928), S. 5. 
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28. (1) Tie ® [Central Government] shall constitute for each prescribed military area one or 

Advisory Committees, more Advisory Committees each consisting of three or more members, of whom 
one shall be the competent military authority "*'] and the others shall be persons eligible 

for enrolment in the Auxiliary Force, India, within the meaning of section 4, who shall be 
appointed annually by, or under the orders of, the ^[Central Government], 

(2) Any Advisory Committee constituted for a prescribed military area or a part thereof, as 
the case may be, which includes a Presidency town or any other place to which the ® [Central 
Government] may, by order in writing, declare this sub-section to apply, shall consist of not lesa 
than fiv6 members, of whom not more than two shall be persons in the ® [service of the Grown], 

(5) The ° [Central Government] shall prescribe the duties, powers and procedure of Advisory 
Committees ^nd, in particular, the matters in respect of which the competent military authority 
shall be bound to give effect to a recommendation of an Advisory Committee unless the ^[Central 
Government] otherwise directs, 

[a] Substituted by A, O. for “Local Government,” [b] The words “or a militeiry officer appointed by him in 
this behalf* were repealed by the Auxiliary Force (Amendment) Act, 1933 (10 [X] of 1933), S. 11* 

[c] Substituted by A. 0. for “Governor-General in Council,’* [d] For notification applying the provisions 
of this sub-section to the town of Karachi, see General Rules and Orders Vol. IV, p. 599. [e] SubsUtuted 

by A. 0, for “service of Government”, 

Constitution and disband- 29. The ® [Central Government] may constitute^ any corps or unit 

ment of units. and may disband any corps or unit constituted under this Act. 

[a] Substituted by A. 0. for “Governor-General in Council.** [b] For notifications under this section, se& 
General Rules and Orders, Yol. lY, pp. 599 to 607. 

Power to make rules. 30 , (l) The ® [Central Government] may make rules^ to carry 

out the purposes of this Act. 

(2) In particular and without prejudice to the generality of the foregoing powers such rule& 
may — 

(a) provide for the appointment of enrolling officers; 

^L(aa) prescribe the authority which shall be the competent military authority for any 
purpose under this Act ;] 

(b) prescribe military areas for the purposes of this Act; 

(cj prescribe the manner in which and the conditions subject to which European British 
subjects may offer themselves for enrolment under this Act ®[and the com 

ditions governing applications to be enrolled in a particular branch, corps or unit] ; 

(d) define the manner in which and the conditions under which persons or any class of 
persons liable to military service under this Act may be excused from ®®[such service] ; 

(e) prescribe the military training to be undergone by persons liable to military training 

under section 6 but not to military service under section 7 ; 

(f) prescribe the ® [conditions governing the grant of, and the] rates of pay for /and provide 
for the grant of allowances to, "^[enrolled persons] ; 

(g) prescribe for any military area which is a railway area or for any area beyond the limits 

of British India the ^[authority] which shall be deemed to be * *] the 

District Magistrate for all or any of the purposes of this Act ; and 

(h) provide for any other matter which under this Act is to be or may be prescribed. - 

(3) Any rule made under this section may provide that a contravention thereof shall be 
punishable with fine which may extend to fifty rupees. 

(4) The power to make rules conferred by this section shall, except on the first occasion of 
the exercise thereof, be subject to the condition of previous publication. 

(6) All rules made under this section shall be published in the ^[Official Gazatte], and on 
such publication shall have effect as if enacted in tEiis Act. 

[a] Substituted hy A. 0. for “Governor-General in Council.’* [b] For the Auxiliary Force Rules, 1920, see 
General Rules and Orders, Yol. lY, p. 607. [c] Inserted by the Auxiliary Force (Amendment) Act, 1933, 

(10 [X] of 1933), S. 12T [d] Words “and other persons who are not British subjects” were repealed by the 
Repealing and Amending Act, 1930 (8 [YIII] of 1930), S. 3 and Soh. II. [e] Inserted by the Auxiliary Force 
(Amendment) Act, 1933 (10 [X] of 1933), S. 12. [ee] Substituted for the words “being called out or 
embodied” by the Auxiliary Force (Amendment) Ordinance, 1942 (27 [XXVII] of 1942), S. 8. [30-5-1942.] 
[f] Substituted by the Auxiliary Force (Amendment) Act, 1931 (6 [YI] of 1931), S. 2 for “persons liable to 
perform military service under this Act.” [g] Substituted by A, 0. for “authorities.” [h] Word 
“respectively” was repealed by A. 0. [i] Words “the Local Government and” were repealed by A. O* 

0] Substituted by A. O. for “Gazette of India.” 
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31, The Commander-in-Chief of His Majesty's Forces in India may make regulations 
:Power to make regula- consistent -with this Act and the rules made thereunder providing 
i^ons, generally for details connected with the organisation and personnel of 

the Auxiliary Force, India, and for the duties, equipment, military training, allowances and leave 
'Of enrolled persons. 

Certain pereons eubject to 32. For the purposes of sections 128, 130 and 181 of the Code of 

ih%s Act to be deemed ^art Criminal Procedure, 1898, all officers, non-commissioned officers and men 
of His Majesti/s Army for liable to perform military service under this Act who have been appointed 
certain pur'poses, ^ corps Or unit shall be deemed to be officers, non-commissioned officers 

and soldiers, respectively, of His Majesty’s Army. 

33. Save as otherwise provided by section 27, no offence under this Act shall be tried save by 
Trial of offences, a Court not inferior to that of a Presidency Magistrate or a Magistrate of the 

first class. 

34. No enrolled person shall be liable to pay any municipal or other tax in respect of a horse, 
Exemption from local bicycle, motor-bicycle, motor car or other means of conveyance which he is 

4axation, authorised by a general or special order of the competent military 

authority to maintain m his capacity as a member of the Auxiliary Force, India. 

35. [Amendment of section 1, Act XI of 1878.] Repealed by the Repealing Act, 1988 (I of 
1938), Si 2, and Schedule, 

36» [Eepeals.] Repealed by the Repealing Act, 1927 (XII of 1927), S,2 and Schedule. 

SCHEDULE I. 

(See sections 9, 11, 12 and 15.) 

Training. 


NOTE.— {0/. section 15.) A day consists of four hours of actual military drill or instruction and may be 
Finade up of fractions of a day not more than four in number. 

[a] Sub-item (2) was repealed by the Auxiliary Force (Amendment) Act, 1933, (10 [X] of 1933), S. 13. [b] The 
original sub-item (3) was renumbered as sub-item (2) by S. 13, ibid, [c] Substituted by S. 13, ibid,, for 
“Second. (B) Class Reserve.” [d] Words “for this clause” were repealed by S. 13, %bid, 

SCHEDULE TI — [Enactments repealed.] Repealed by the RepeaUncj Act, 1927 (XII of 
1927), S, 2 and Schedule. 

THE BANGALORE MARRIAGES VALIDATING ACT, 1936.^ 

ACT NO. XVI of 1936. 

[27th October 1986.] 

An Act to validate certain marriages solemnized in the Civil and Military 

Station of Bangalore. 

^HERBAS Mr. Walter James McDonald Redwood, a Missionary of the Plymouth Brethren, 
■was, in fiie year 1929, granted by the Resident in Mysore a licence, under the Indian Christian 


1. Preliminary — 

{a) for infantry • 

ip) for other 
branches. 

-2, Periodical — 

(1) Active class — 

(a) for infantry , 

(b) for other 

branches. 

^ [(2)] ^ [Reserve Class] — 

(а) for infantry- , 

(б) for other 

branches. 


32 daySj and the annual musketry course as laid down in 
regulations. 

40 days, and the annual musketry or gun course as laid down in 
regulations. 


16 days, in each training year, and the annual musketry course as 
laid down in regulations. 

20 days, in each training year, and the annual musketry or gun 
course as laid down in regulations. 


1 The annual musketry course as laid down d[* *] in 

r regulations. 
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llarriage Act, 1872, as applied to the Civil and Military Station of Bangalore, to solemnize 
marriages within the territories included in the Civil and Military Station of Bangalore between 
persons one of whom was a Native Christian subject of Mysore, and neither of whom was a 
^Christian subject of His Majesty ; 

And whereas the said Walter James McDonald Eedwood has, in the belief that he was 
authorised so to do, solemnized certain marriages in the Civil and Military Station of Bangalore 
between certain Christian subjects of His Majesty; 

And whereas the parties to the said marriages all believed that the said Walter James 
McDonald Eedwood was duly authorised to solemnize the same, and that such marriages were 
valid in law; 

And whereas the said parties being Christian subjects of His Majesty, the said Walter James 
McDonald Eedwood had not the requisite authority under the licence held by him to solemnize 
the said marriages; 

And whereas it is expedient that the said marriages, having been solemnized in good 
faith, should be validated; 

It is hereby enacted as follows : — 

[a] For Statements of Objects and Reasons, see Gazette of India, 1936, Part V, page 314. 

Short title, i. This Act may be called the BANGALORE MARRIAGES VALIDATING ACT, 1936. 

2. All marriages between Christian subjects of His Majesty which have already been 
Validation of certain solemnized in the Civil and Military Station’ of Bangalore by Mr. Walter 

irregular marriages, James McDonald Eedw'ood, a Missionary of the Plymouth Brethren, shall 
be, and shall be deemed to have been with effect from the date of solemnization of each respectively, 
as good and valid in law as if such marriages had been solemnized under a licence authorizing 
solemnization of marriages between Christian subjects of His Majesty in the Civil and Military 
‘Station of Bangalore. 

3 . Certificates of marriages which are declared by section 2 to be good and valid in law, and 
Validation of records register-books and certified copies of true and duly authenticated extracts 

of irregular marna'ges. therefrom, deposited in compliance with the provisions of the Indian 
Christian Marriage Act, 1872, in so far as the register-books and extracts relate to such marriages 
as aforesaid, shall be received as evidence of such marriages as if such marriages had been duly 
solemnized under Part I of the said Act, 


BANKERS' BOOKS EVIDENCE ACT, 1891. 

STATEMENT OF OBJECTS AND REASONS. 

‘'The object of this Bill is to apply to British India books are made receivable in evidence under certain 
the provisions of the English Bankers’ Books Evidence conditions.” 

Act, 1879, under which copies of entries in bankers — Gazette of India, 1891, Part V, page 24. 

ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION. 

- ^ — Kepealed in part by Act X of 1914. 

COGNATE ACTS AND PROVISIONS. 

See under EviDEKCE Act, 1872. 

ACT NO. XVIII of 1891^ 

[1st October 1891 J 

An Act to amend the Law of Evidence with respect to Bankers' Books, 

Whereas it is expedient to amend the Law of evidence with respect to Bankers’ Books ; It 
as hereby enacted as follows : — 

[a] For Statement of Objects and Reasons, see Gazette of India, 1891, Pt. V, p. 24; for Report of the 
Select Committee, see ibid, p. 189, and for Proceedings in Council, see ibid,, Pt, VI, pp. 15, 25, 117, 
135 and 140. The Act has been declared to be in force in British Baluchistan by the British Baluchistan 
Laws Regulation, 1913 (2 [II] of 1913), and in the Sonthal Parganas by the Sonthal Parganas Settlement 
Regulation (3 [III] of 1872). 

Title and extent 1. (l) This Act may be called the Bankers’ Books Evidence Act, 1891. 

(2) It extends to the whole of British India; 

^ S|4 ^ ^ j a 

[a] The word “and” at the end of sub'section and sub-section (3) were repealed by the Repealing and 
Amending Act, 1914 (10 [X] of 1914). 
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Definitions. 2. In this Act, unless there is something repugnant in the subject or context, — 

^[(l) ‘company’ means a company registered under any of the enactments relating to 
companies for the time being in force in any part of His Majesty’s dominions or incorporated 
by an Act of Parliament or by an Indian law or by Eoyal Charter or by Letters Patent : ] 

{'jSJ “bank” and “banker” mean — 

faj any company carrying on the business of bankers, 

fbj any partnership or individual to whose books the provisions of this Act shall have been 

extended as hereinafter provided, 
any post office saving bank or money order office : ] 

“bankers’ books” include ledgers, day-books, cash-books, account-books and all other books 
used in the ordinary business of a bank : , 

f4j “legal proceeding” means any proceeding or inquiry in which evidence is or may be 
given, and includes an arbitration : 

“the Court” means the person or persons before whom a legal proceeding is held 

or taken : 

“Judge” means a Judge of a High Court : 

“trial” means any hearing before the Court at which evidence is taken : and 

fS) “certified copy” means a copy of any entry in the books of a bank together with a 
certificate written at, the foot of such copy that it is a true copy of such entry, that such entry is 
contained in one of the ordinary books of the bank and was made in the usual and ordinary 
course of business, and that such hook is still in the custody of the bank, such certificate being 
dated and subscribed by the principal accountant or manager of the bank with his name and 
official title. 

[a] Substituted by A. O. fox previous definition which had been substituted for original definition by the 
Bankers* Books Evidence Act, 1900 (12 [XII] of 1900). 

[b] Clause was added by S, 2 of the Bankers* Books Evidence Act, 1893 (1 [I] of 1893). 

3. The ® [Provincial Government] may, from time to time, by notific^ition in the Official 
Doii;er to extend Gazette, extend the provisions of the Act to the hooks of any partnership or 
T^rovisions of Act. individual carrying on the business of bankers within the territories under its. 
administration, and keeping a set of not less than three ordinary account books, namely, a cash- 
book, a day-book or journal, and a ledger, and may in like manner rescind any such notification, 
[a] Subshtufed by A, O. for “Local Government,” 


SECTION 2 — Note 1. 

[1] “We have omitted from clause (a) of sub-s. (2) 
the reference to a Government Savings Bank. We 
consider the accounts of such banks, as well as those 
of the Money Order Department of the Post Office and 
of Government treasuries, to be “public documents” 
within the meaning of S. 74 of the Evidence Act and 
covered therefore by S. 65 of that Act.** [But now see 
clause (c) of sub-s, (2) which is added by the Bankers* 
Books Evidence Act, 1893.] 

“We have added a clause (b) to sub-s. (2) so as to 
include under the term “bank** or “banker** any part- 
nership (not coming under the definition of “company*’) 
or individual to whom the Local Government may 
under S. 3 extend the provisions of the Act. 

We have also added definitions of the terms “trial** 
“certified copy** so as to make the provisions of the 
loll compact and readily intelligible.** — Select Com- 
mite B&port. 

[2] Section 2 (4). — Proceedings before a Police 
officer are not legal proceedings. (Vol 24) 1937 Lab 160 
(162) : 38 Or L Jour 435 : 17 Lah 593. 

^ ® Under the definition of S. 2 

a Magistrate trying the case. (1938) 
I L B (1938) Bom 31 (39). 

[4] Section 2 (8). — ^It is only the principal accoun- 


tant or the manager of the bank that alone can certify 
the document. Hence a copy signed by a sub-accoun- 
tant who had authority to sign for the manager is not 
a certified copy within the meaning of S. 2 (8). (Vol 28) 
1941 Rang 344 (346). 

[5] Where a certificate read: “We certify that this 
is a true extract from the books of the bank.** It was 
held that this was not a certificate which is prescribed 
as requisite in S. 2 (8). (Vol 28) 1941 Rang 344 (346). 

[6J Compare the definition of “certified copy’* given 
in S. 2 (8) with the meaning of that term in S. 76 of 
the Evidence Act, 1872, and see also the case in (1993) 
31 Cal 284 (293, 294). 

SECTION 3 — Note 1. 

[1] “This section is new. It has been brought to» 
our notice that there are in India several large priv- 
ate banks to whom the privileges contemplated by this 
Bill may safely and fairly be extended. As, however, it 
is not desirable to extend the privileges to all private 
banks, we have given power to the Local Government 
to decide each case on its merits. We consider, however, 
that these privileges should not he extended to any 
partnership or individual carrying on the business of 
bankers which does not keep at least the three account 
books specified in the section which are absolutely 
essential to a proper system of accounts .** — Select Com-^ 
mittee Report. 
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Subject to the provisions of this Act, a certified copy of any entry in a banker’s book 
Mode of ^roof of entries shall in all legal proceedings be received as prima facie evidence of 
\in hankers' books. the existence of such entry, and shall be admitted as evidence of the 

matters, transactions and accounts therein recorded in every case where, and to the same extent 
as, the original entry itself is now by law admissible, but not further or otherwise. 


5. No officer of a bank shall in any legal proceeding to which the bank is not a party be 
Case in which officer of hank compellable to produce any banker’s book the contents of which 
not compellable to produce hooks, can be proved under this Act, or to appear as a witness to prove 
ihe matters, transactions and accounts therein recorded, unless by order of the Court or a Judge 
made for special cause. 


6 . (l) On the application of any party to a legal proceeding the Court or a Judge may 
Inspection of hooks hy Order that such party be at liberty to inspect and take copies of any 
order of Court or Judge, entries in a banker’s book for any of the purposes of such proceeding, or 
may order the bank to prepare and produce, within a time to be specified in the order, certified 
copies of all such entries, accompanied by a further certificate that no other entries are to be found 
in the books of the bank relevant to the matters in issue in such proceeding, and such further 
‘Certificate shall be dated and subscribed in manner hereinbefore directed in reference to 
•certified copies. 

(2) An order under this or the preceding section may be made either with or without 
summoning the bank, and shall be served on the bank three clear days (exclusive of bank holidays) 
before the same is to be obeyed, unless the Court or Judge shall otherwise direct. 

(8) The bank may at any time before the time limited for obedience to any such order as 
.aforesaid either offer to produce their books at the trial or give notice of their intention to show 
•cause against such order, and thereupon the same shall not be enforced without further order. 


SECTION 4 — Note !• 

[1] ‘*We consider that no copy of any entry should 
he receivable in evidence in any legal proceeding 
unless it is a ^'certified copy” as defined in the 
revised Bill. That definition, read with section 4 of 
the Bill, seems to us to meet all the requirements of the 
case. Certified copies of entries in the accounts of pri- 
vileged banks will now be on the same footing as certified 
icopies of public doeuments.”"-S 0 Z 0 e^ Committee Beport, 

[2] Unless a bank comes within the definition of the 
<word 'company* as defined in S. 2 (1), copies of entries 
dn the books of such a bank cannot be admitted under 

4. (1900) 4 Cal W N 433 (438) {F B). 

ISee also {189^ 18 AU 92 {94, 95).] 

SECTION 5 — Note 1, 

[1] “We consider that it is inadvisable in the public 
interests to restrict the power conferred by this section 
to a Judge of a High Court. Such a restriction might, 
•and probably would, involve in many cases unnecessary 
expense and delay. We have, therefore, extended the 
power to the Court before which the legal proceeding in 
question is held or taken (section 2 (5 )).** — Select Com” 
mittee Beport. 

'[2] There is no conflict between the provisions of 
S. 94, Criminal P. C., and the Bankers’ Books Evidence 
Act. There is nothing in the latter Act which prevents 
an order being made under S. 94, Criminal P. 0., in a 
proper case. (1938) IDE (1938) Bom 31 (39). 

[3] In the case of bankers’ books an order under 
S. 94, Criminal P. C,, should be very cautiously made 
and carefully drafted. A routine order to comply ex 
parte is generally undesirable and in any case the pro- 
secutor should be required to state before the issue of 
the order not only what books he requires to be pro- 
duced but why their production is necessary with specific 
reference to the allegations in the complaint. (1938) 
ILE (1938) Bom 31 (40). 

[4] A Magistrate making an order under S. 94, Cri- 
minal P. C., for production of documents does not 
thereby commit himself to the proposition that inspec- 


tion of all the documents production of which is ordered 
must necessarily follow. Usually inspection should only 
be given of particular documents shown to be relevant. 
The party producing the documents is not precluded 
from objecting to their inspection, (Vol 25) 1938 Bom 
33 (35) : 39 Cri L Jour 207 ; ILE (1938) Bom 119 (SB). 

[5] The bank cannot be compelled to produce its 
books without an order of the Court *for special cause.* 
But there is no reason why an order made under S. 94, 
Criminal P. 0., should not be regarded as a sufficient 
order for the purpose of S. 5 of this Act. (1938) ILE 
(1938) Bom 31 (39). 

[6] Section 5 does not prevent the Police from inspec- 
tion of the books of the Bank even without the order of 
a Court. (Vol 24) 1937 Lab 160 (161) : 38 Ori L Jour 
435 : 17 Lab 593. 

SECTION 6 — Note 1. 

[1] “We have enlarged sub-s, (1) so as to allow the 
Court or a Judge to permit the bank to prepare and 
produce certifi^ copies of all relevant entries as an 
alternative to allowing parties to inspect and take 
copies for themselves. It is probable that in many 
cases it may, in the interest of the bank or its clients, 
be highly undesirable to allow an inspection of the 
bank’s books. We have amended sub-s. (2) so as to re- 
quire that in ordinary cases due notice of any order 
nnder S. 5 or under S. 6, sub-s. (1), shall he given to 
the bank; and we have added a sub-s. (3) allowing the 
bank to show cause against any such order.” — Select 
Comm%ttee Beport, 

[2] Ordinarily no party to a suit is entitled to obtain 
an order under S. 6, as against the other party without 
notice. (Vol 19) 1932 Bom 428 (429). 

[3] Where a party desires an order, under S. 6, on 
his own behalf the Court ought to grant it ex parte : 
but where he applies against the other party the Court 
ought not to make the order without notice to the other 
party. Where, however, the Court is not satisfied that 
the application is not for the purpose of obtaining 
inspection beyond what is allowed under the ordinary 
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1, (l) The costs of any application to the Court or a Judge under or for the purposes of this 
Costs. Act and the costs of anything done or to be done under an order of the Court or a 
Judge made under or for the purposes of this Act shall be in the discretion of the Court or Judge, 
'who may further order such costs or any part thereof to be paid to any party by the bank if they 
have been incurred in consequence of any fault or improper delay on the part of the bank. 

(2) Any order made under this section for the payment of costs to or by a bank may be* 
enforced as if the bank were a party to the proceeding. 

Any order under this section awarding costs may, on application to any Court of Civil 
Judicature designated in the order, be executed by such Court as if the order were a decree for 
money passed by itself : 

Provided that nothing in this sub-section shall be construed to derogate from any power which 
the Court or Judge making the order may possess for the enforcement of its or his directions 
with respect to the payment of costs. 
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STATEMENT OF OBJECTS AND REASONS. 


“The recommendations of the Indian Bar Committee Statutory Bar Councils should, however, be established 

in regard to the constitutions of Bar Councils and their at Calcutta, Madras, Bombay, Allahabad, Patna 

functions were as follows : — and Rangoon, but provision should be made per- 

(i) An all-India Bar or Council is impracticable. mitting the constitutions of Councils at • Lahore, 


Section 6 (contd.) 

procedure, the Court ought to refuse the application. 
11903) 5 Bom L R 865 (867). 

[4] Provisions of the Criminal Procedure Code do not 
affect the law contained in the Bankers’ Books Evi- 
dence Act, the latter being a special law within the 
meaning of S. 1 (2), Criminal P. C. Therefore, though 
an order directing inspection of books of a bank is made 
Tinder S. 94, Criminal P. 0., it should he deemed to be 
one made under S. 6, Bankers’ Books Evidence Act. 
And, therefore, as S. 6, Bankers? Books Evidence Act, 
gives a statutory right to object to any such order, an 
order of the Court made without hearing the bank is 

- not binding upon it. (Vol 25) 1938 Bom 33 (35, 36) ; 39 
Ori L Jour 207 : ILR (1938) Bom 119 (SB). 

[5] The Court should not allow inspection of banker’s 
. boofe undex the Bankers’ Books Act unless a prima 

facie case is made out for thinking that there is some 
matter on which the books of the bank are bound to be 
lelevaut. (Vol 25) 1938 Bom 33 (37) : 39 Cri L Jour 
207 :ALB (1938) Bom 119 (SB). (Court should not give 
fi^ng or roving commission for inspection.) 


[6] Where the lower Court passed an order under 
S. 6 against a bank to furnish copies of the entire 
account of A from its books and it appeared that the 
accounts which were kept in several different books 
were very voluminous and extended over a period 
exceeding thirty years, the High Court observed that 
the order did not appear to be a wise or necessary one 
and that the proper course would probably have been 
to have allowed the inspection of the bank-books of the 
whole account, and then to have permitted copies of all 
entries which it was considered necessary to have after 
inspection. (1900) 1900 Pun L R 237 (238). 

[7] Where the order passed by the lower Court under 
this section is not an illegal one or one which that 
Court had power to pass, the High Court will not inter- 
fere in revision even if it appears that the lower Court 
has not exercised a wise discretion, (1900) 1900 Pun LR 
237 (238). 

SECTION 7 — Note I. 

[1] “We have altered this section so as to make 
it clear that costs awarded to a bank, as well as costs 
awarded against it, may be enforced as if the banks 
were a party, Commitkc Bepori* 
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Nagpur, Karachi and Lucknow later on. {Paragraphs 48 
and 55.) 

(ii) The Council should consist of 15 members four 
of whom should be nominated by the High Court, 
including, where possible, the Advocate-General or the 
Government Advocate and the Government Pleader. 
The remaining eleven, of whom six should be advocates 
of at least 10 years’ standing, should be elected by 
advocates of the High Court, provided that in Calcutta 
and Bombay the High Courts should determine how 
many of the eleven should be advocates entitled to 
practise on the original side. The nominated mem- 
bers should ordinarily he advocates, but it should be 
left to the High Courts to nominate judges past and 
present. (Paragraphs 57 and 58.) 

(iii) The first Council should hold office for 3 years 
the term of office of subsequent Councils being deter- 
mined by rules to be framed by the Councils them- 
selves (Paragraph 57.) 

(iv) A Bar Council should have power to make rules 
subject to the approval of the High Court in respect of 
the following matters : (a) the qualifications, admission, 
and certificates of proper persons to be advocates of the 
High Court ; (b) the powers and duties of advocates ; 
(e) the conduct of any examination which may be 
prescribed by it and the fees to be paid for appearing 
at the same ; (d) legal education, including the delivery 
of lectures to students and the fees chargeable therefor; 
(e) matters relating to the discipline and professional 
conduct of advocates ; (f) procedure and practice in 
case falling within the disciplinary jurisdiction of the 
Council ; (g) the method of holding elections of mem- 
bers of the Council and all matters incidental thereto ; 
(h) meetings of the Council, the quorum necessary for 
the transaction of business, the elections of a President 
or other officer and the appointment of committees for 
special purposes (i) the period for which a Council 
after the first Council, should hold office and the filling 
of vacancies occurring between elections ; (j) the terms 
on which advocates of another High Court may he 
permitted to appear occasionally in the High Court to 
which the Council is attached ; and (k) any other 
matter prescribed by the High Court. (Paragraph 59.) 

(v) The roles regulating the election of the first 
Council and the filling of vacancies before rules are 
made by the Council should be made by the High Court, 
and it should be provided that no rules shall be made 
affecting the special provisions suggested for the ori- 
ginal side of the Calcutta and Bombay High Courts so 
long as those provisions remain in force. (Paragraph 
59.) 

(vi) A Bar Council should have power either of its own 
motion or on complaint or on a reference by the High 
Court to enquire into all matters of tbe kind referred 
to in sections 12 and 13 of the Legal Practitioners Act, 
1879, breaches of rules and other improper conduct in ^ 
which an advocate of the Court is concerned, and* 
make a request to the High Court with a recommenda- 
tion as to the action, if any, to be taken by the Court, 

A Bar Council should also be entitled to be heard in 
any matter relating to the admission of an advocate or 
in support of any report made by it to the Court. 
(Paragraph 60.) 

(vii) The existing disciplinary jurisdiction of the High 
Court should be maintained,' but the Court should be 
bound before taking disciplinary action against an 
advocate, except in regard to contempt of Court and 
the like, to refer the case to the Bar Council for inquiry, 
and report. On receipt of a report from the Bar Council 
the Court should be empowered itself to make or 
require the Council to make further inquiry. At the 
xequest of a Bar Councillor on its own motion a High 
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Court should be authorised to order au inquiry to be 
held by a local Court. (Paragraph 61.) 

(viii) Provision should be made for iiroeuring with 
the sanction of the Court the attendance of witnesses,, 
and production of documents required by the Council 
for an inquiry, and witnesses should receive the same 
protection as when they give evidence before a Court. 
(Paragraph 61.) 

The paragraphs referred to are paragraphs in the 
report. 

The Government of India consulted Local Govern- 
ments and High Courts upon these recommendations. 
In certain respects it appeared necessary to amplify 
them and in some respects to modify them in the light 
of the views urged by the authorities consulted. It is 
intended that these recommendations with the ampli- 
fications and modifications should be given effect to by 
or under the Bill. 

[2] The Bill is intended also to cany out as far as 

possible the following miscellaneous recommendations 
of the committee : (a) The ideal to be kept in view 
should be the disappearance of different grades of legal 
practitioners so that ultimately there may be a single 
grade entitled to appear in all Courts. At present the 
largest degree of umfication possible should be effected. 
(Paragraphs 11 and 17); (b) In all High Courts a single 
grade ot practitioners entitled to plead should be 
enrolled, to be called advocates (not barristers), the 
grade of High Court vakils or Pleaders being abolished, 
and when special conditions are maintained for admis- 
sion to plead on the original side the only distinction 
should be within that grade which shall consist of 
advocates entitled to appear on the original side and 
advocates not so entitled. (Paragraph 19); (c) Advocates< 
of one High Court should be entitled to practise in 
another High Court subject to conditions to be imposed 
by the Bar Council of the latter Court or .by the Courts, 
where there is no Bar Council. (Paragraph 20); (d) 

Where there is compulsory dual agency system at pre- 
sent it should be allowed to continue. (Paragraph 26); 
(e) The High Courts should retain their power to fix 
the amount payable by a party in respect of the fees of 
an adversary’s legal practitioner. (Paragraph 61); (f) 
Partnerships between legal practitioners should be 
permitted wherever all classes of legal practitioners are 
entitled to act as well as to appear and plead. (Para- 
graph 69); (g) The High Courts, where this is not now 
^rmitted, should consider the advisability of allowing 
Indian barristers applying for enrolment as advocates 
to read with an approved Indian practitioner instead of 
reading in chambers in England, at least when it is 
shown that the individual cannot obtain entry in suit- 
able chambers in England. (Paragraph 68). 

[3] Incidentally it is intended that the provisions of 
the Bill and the rules which may be made under it 
shall, in regard to advocates entitled as of right to 
practise in the High Courts, replace the relevant 
provisions of the Legal Practitioners Act, the Bombay 
Pleaders Act and the Letters Patent of the various High 
Courts of Judicature as well as the rules made under 
these provisions. In regard to certain matters for which 
provision has not been made in the BUI it has, how- 
ever, been necessary to retain the residuary powers of 
the High Courts of Judicature under these Letters 
Patent. 

In accordance with the recommendation of the Com- 
mittee in para. 56 of their report the enrolment and 
control of legal practitioners other than Advocates is 
left to the High Courts under the Legal Practitioners Act 
and the Bombay Pleaders Act as amended by the Bill. 

[4] The principal modifications of the Committee’s 

recommendations’ which are contained in the Bill 
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as follows ; (a) The constitution of the Bar Councils 
differs slightly from the recommendations in that the 
Advocate-General must be a member and the number 
-of members to be elected is ten instead of eleven; (b) 
iihe rules regarding all elections of the Councils instead 
of only the election of the first Councils are to be made 
hy the High Courts, the powers of the Councils in this 
respect being restricted to the making of bye-laws in 
regard to matters not provided for by the rules made 
by the High Courts. For the making of these bye-laws, 
however, the approval of the High Court will not be 
required; (c) power is given to the Councils, with the 
sanction of the High Court, to prescribe fees to be pay- 
able to the Courts in respect of admission and enrol- 
ment and of the issue of certificates; and (d) the powers 
of the Councils to hold inquiries into complaints of 
unprofessional conduct are restricted to cases referred 
to the Council by the High Court and the inquiries are 


to be held by a Tribunal consisting of members of the 
Council appointed for the purposes of the inquiries by 
the Chief Justice or Chief Judge of the High Court. 
The High Court is, however, required to refer all com- 
plaints of unprofessional conduct which it does not 
dismiss either to the Bar Council or to a subordinate 
Court for inquiry. Instead of requiring the sanction of 
the Court for compelling the attendance of witnesses in 
each case a Tribunal is given power to enforce such 
attendance- A Tribunal is also given power to ad- 
minister oaths to witnesses, and the prosecution of the 
witnesses who give evidence, which was recommended 
by the Committee, is secured by applymg the provisions 
of section 3 32 of the Indian Evidence Act to proceedings 
before a Tribunal. On the other hand, rules governing 
the procedure of a Tribunal are to be prescribed by the 
Councils with the approval of the High Courts.** 

— Gazette of India, 1926, Part V, page 5. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION. 

— Amended by Act XHI of 1937. 

— Amended in Central Provinces and Berar by C. P. & Berar Act, XXIV of 1939. 
— Adapted by A. 0. 


COGNATE ACTS AND PROVISIONS. 


1. CivHi Procedure Code, 1908, S. 135, 0. 3 

Br. 1, 4 and 5. 

2. Contract act, 1872, S. 171. 

3- Criminal Procedure Code, 1898, Ss. 4 (r), 
320, 340, 419 and 421. 

4. Evidence Act, 1872, Ss. 126, 127, 128 and 

146 to 150. 

5. Legal practitioners act, l of 1846. 

6. Legal Practitioners act, XX of 1853. 


7. Legal Practitioners Act, XVIII of 1879, 

8. Legal Practitioners (Fees) Act, XXI of 

1926. 

9. Legal practitioners (Women) Act, XXlir 

of 1923. 

10. Limitation Act, 1908, Art. 84. 

11. transfer of Property act, 1882, S. 136. 

12. TRUSTS ACT, 1882, S. 88. 


ACT NO. XXXVIII of 1926. 

[9th September 1926J 

'An Act to provide for the constitution of Bar Councils in British India 

and for other purposes. 

Whereas it is expedient to provide for the constitution and incorporation of Bar Councils for 
certain Courts in British India, to confer -powers and impose duties on such Bar Councils, and to 
consolidate and amend the law relating to legal practitioners entitled to practise in such Courts ; It 
is hereby enacted as follows;— 

Preliminary, 

Short title, extent, application i* (l) This Act may be called the INDIAN Bae COUNCILS 

and commencement, ACT, 1926. 

(2) It extends to the whole of British India, and shall apply to the High Courts of Judicature 
at Fort WiUiam in Bengal, and at Madras, Bombay, Allahabad, ®'[and Patna] and to such other 
High Courts within the meaning of clause (24) of section 3 of the General Clauses Act, 1897, 
as the ^[Provincial Government] may, by notification® in the ‘^[Official Gazette], declare to be High 
Courts to which this Act applies. 

(8) This section and sections 2, 17, 18 and 19 shall come into force at once; and the 
'^[Provincial Government] may, by notification® in the ^[Official Gazette], direct that the other 
provisions of this Act, or any provision thereof specified in the notification, shall come into force in 
respect of any High Court to which this Act applies on such date as ^[it] may by the notification 
appoint. 

Substituted by A. 0, for^ “Patna and Rangoon**, [b] Substituted by A. 0. for “Governor-General in 
Coimoil [e] For notification declaring the Chief Court of Oudh to be a High Court to which this Act 
^Ppli®s, see Gazette of India, 1928, Pt. I, page 325. [d] Subshtuted by A. 0. for “Gazette of India**. 

- 1 ^ 0 / ^ respect of— [i] The Calcutta High Court, Ss. 3 to 7 from 1st March 

320) and Ss. 8 to 16 from 1st July 1928 (see Md, page 382) ; 
n i liladraa Iffigh Court from 16th July 1928 (see ibid, page 382) ; [iii] the Bombay Bfigh Court from 
1st 1929 (m ibid, page 714) ; [iy] the Allahabad High Court from Ist June 1928 (see tbid, p. 400); 

M January 1929 (see ibid., page 703) ; [yi] the Oudh Chief Court from 

^ T (s^ page 325) ; [vii] the Nagpur High Court from 1st January 1937 (see C, P. Gazette, 
1936, Pt. I, pages 831, 832). [f] Substituted by A. 0. for “he,** 
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Interpretation, ^[2. flj] In this Act, unless there is anything repugnant in the subject or 
/son test, — 

(cb) “advocate*' means an advocate entered in the roll of advocates of a High Court under the 
provisions of this Act ; 

(b) “Advocate-General” includes, where there is no Advocate-General, the Government 

Advocate and, where there is no Advocate-General or Government Advocate, such officer 
as the ^[Provincial Government] may declare to be the Advocate-General for the 
purposes of this Act ; 

(c) “High Court” means a High Court to which this Act applies ; and 

(d) “prescribed’* means prescribed by rules made under this Act. 

In this Act “the Provincial Government” means, in relation to any High Court, the 
Provincial Government of the Province in which the High Court has its principal seat.] 

[a] Section 2 may be deemed to have been re-numhered as sub-section of S. 2 by A. 0. which has added a 
new sub-section (2) to that section, [b] Substituted by A, O. for '‘Local Government.” [c] Inserted by A. O. 


Constitution for Bar Councils, 

Constitution and incorpo- 3 . For every High Court a Bar Council shall he constituted in 

fration of Bar Councils, the manner hereinafter provided. 

(2) Every Bar Council so constituted shall he sb body corporate having perpetual succession 
-Bnd a common seal with power. to acquire and hold property, both moveable and immoveable, and 
to contract, and shall by the name of the Bar Council of the High Court for which it has been 
•constituted sue and be sued. 

Every Bar Council shall consist of fifteen members, of whom — 

(a) one shall be the Advocate-General; 

(b) four shall be persons nominated by the High Court, of whom not more than two may be 

Judges of that Court; and 

(c) ten shall be elected by the advocates of the High Court from amongst their number. 

(2) Of the elected members of every Bar Council not less than five shall be persons who have 
for not less than ten years been entitled as of right to practise in the High Court for which the 
Par Council has been constituted. 

(3) Of the elected members of the Bar Councils to be constituted for the High Courts of 
-Judicature at Fort William in Bengal and at Bombay such proportion as the High Court may 
direct in each ease shall be persons who have, for such minimum period as the High Court may 
determine, been entitled to practise in the High Court in the exercise of its original jurisdiction, 
and such number as may be fixed by the High Court out of the said proportion shall be barristers 
xof England or Ireland or members of the Faculty of Advocates in Scotland. 

(4i) There shall be a Chairman and Vice-Chairman of each Bar Council elected by the Council 
-an such manner as may be prescribed : 

Provided that the Advocates-General of Bengal, Madras and Bombay shall he Chairmen 
^ officio^ respectively, of the Bar Councils constituted for the High Courts of Judicature at Fort 
William in Bengal, at Madras and at Bombay. 


‘ S. (1) Notwithstanding anything contained in clause (c) of sub-section (l) of section 4, the 
Special provisions regard- elected members of the first Bar Council constituted under this Act for 
ing constitution of fir St Bar any High Court shall be elected by and from amongst the advocates, 
'Councils, vakils and pleaders who are on the date of the election entitled as of 

right to practise in the High Court. 

(2) The terms of office of the nominated and elected members of any such first Bar Council 
-shall he three years from the date of the first meeting of the Council. 


Section 4 — Note 1. 

[1] Sections 4, 5, 6, 7 and 8 should be read together, 
t(Vol 23) 1936 Sind 75 (77) (SB). 

Section 5 — Note 1. 

[1] Section 5 (2) does not prevent rules being framed 


whereby certain members elected to the first Bar 
Council may continue in office thereafter so that a 
certain continuity may be maintained between the 
first Council and its successor. (Yol 23) 1936 Sind 75 
(76) (SB). 


1M.14. 
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Power to make rules regard- 6. (1) Eules, consistent with this Act, maybe made to provide 

tl» lolLios »mely 

(a) the manner in which elections of members of the Bar Council shall be held; the method 
of determining, in accordance with the provisions of sub-sections (2) and (3) oi section 4, 
the candidates who shall be declared to have been elected; the manner in which the result 
of elections shall be published; and the manner in which and the authority by whicht 
doubts and disputes as to the validity of an election shall be finally decided ; 

(b) the terms of office of nominated and elected members of the Council ; 

Tc j the filling of casual vacancies in the Council ; 

(d) the convening of meetings of the Council, and the quorum necessary for the transaction of 
business thereat; 


(e) the manner of election and the respective terms of office of the Chairman, in cases where^ 

the Chairman is to be elected, and of the Yice-Chairman ; and 

(f) any matter incidental or ancillary to any of the foregoing matters. 

(2) The first rules under this section shall be made by the High Court, but the Bar Council 
may thereafter, with the previous sanction of the High Court, add to, amend or rescind any rules 
so made. 

^5 j No election of a member or members to the Council shall be called in question on the 
ground that due notice thereof has not been given to any person entitled to. vote thereat, if notice 
of the date fixed for the election has, not less than thirty days before that date, been published in' 
the * [Official Gazette] of the Province, or of each Province, as the case may be, in which the Higlr 
Court exercises jurisdiction. 

(4 ) Eules made under clause (b) of sub-section (l) may provide for the retirement of members^^ 
from office by rotation and for the manner in which the order of such retirement shall be determined^ 
[a] Sithstittited by A. 0. for “local official Gazette.” 

Power of Bar Councils 7 . The Bar Council may make bye-laws consistent with this Act and any* 
to maU hye-laws, rules made thereunder to provide for any of the following matters, namely : 

(a) the appointment of such ministerial officers and servants as the Bar Council may deem 
necessary, and the pay and allowances and other conditions of service of such officers 
and servants ; and 

(b) the appointment and constitution of Committees of the Council, the procedure of sucbi 

Committees, and the determination of the powers or duties “of the Council which may be*, 
delegated to such Committees. 

Admissio7i and enrolnunt of advocates, 

Bnrohne)it of 8 . ( l) No person shall be entitled as of right to practise in any High Courts- 

advocates, unless his name is entered in the roll of the advocates of the High Court, 

maintained under this Act : 


Provided that nothing in this sub-section shall apply to any attorney of the High Court. 

(2) The High Court shall prepare and maintain a roll of advocates of the High Court in'- 
which shall be entered the names of — 

(a) &ll persons who were, as advocates, vakils or pleaders, entitled as of right to practise in. 
the High Court immediately before the date on which this section comes into force in/ 
respect thereof ; and 

(b) other persons who have been admitted to be advocates of the High Court under 
this Act ; 


Section 6 — Note 1. 

[1] The powers conferred by this section and rules 
made thereunder relate to the first Bar Council as well 
m to its , successors. (Vol 23) 1936 Sind 76 (76) (S B). 

[2] Statutory body must follow law strictly to which 
it owes its existence and rules framed thereunder. 
(Vol 22) 1935 All 295 (299) (S T). 

[3] When the Bar Council approved of certain rules 
and subsequently the High Court sanctioned them but 
the Bat Council did not again pass those rules it was 
held that though the omission to strictly follow the 


provisions of S. 6 (2) was regrettable, it did not amount' 
to an illegality. (Vol 22) 1935 All 295 (297). 

[4] A Court will set aside an election only if it is*- 
not an election in substance conducted under existing 
election law. (Vol 22) 1935 All 295 (298). 

Section 8 — Note 1. 

[1] See also Legal Practitioners Act, 1879, Ss. 4 and 
41. 

[2] See S. 38 of the Legal Practitioners Act, 1879,, 
by which it is now, inter (dia, provided that except as 
provided by S. 36 (power to frame and publish lists oi 
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Provided that such persons shall have paid in respect of enrolment the stamp-duty, if any, 
chargeable under the Indian Stamp Act, 1899, and a fee, payable to the Bar Council, which shall 
be ten rupees in the case of the persons referred to in clause faj, and in other cases such amount 
as may be prescribed. 

^[( 3) Entries in the roll shall be made in the order of seniority, and such seniority shall be 
determined as follows namely ; — 

(a) oAl such persons as are referred to in clause (a) of sub-section (2) shall be entered first 
in the order in which they were respectively entitled to seniority inte?^ se immediately 
before the date on which this section comes into force in respect of the High Court; and 

{bj the seniority of any other person admitted to be an advocate of the High Court under 
this Act after that date shall be determined by the date of his admission or, if he is a 
barrister, by the date of his admission or* the date on which he was called to the Bar, 
whichever date is earlier : 

Provided that, for the purposes of clause (b), the seniority of a person who before his 
admission to he an advocate was entitled as of right to practise in another High Court shall ha 
determined by the date on which he became so entitled. 

(4j The respective rights of pre-audience of advocates of the High Court shall be determined 
by seniority : 

Provided that the Advocate-General shall have pre-audience over all other advocates, and 
King’s Counsel shall have pre-audience over all advocates except the Advocate -General.] 

The High Court shall issue a certificate of enrolment to every person enrolled under 

this section. 

The High Court shall send to the Bar Council a copy of the roll as prepared under this 
section, and shall thereafter communicate to the Bar Council all alterations in, and additions to, 
the roll as soon as the same have been made. 


^1(7)1 The Bar Council shall enter in the copy of the roll all alterations and additions so 
communicated to it. 

[a] Sub-sections (3) and (4) were inserted by the Indian Bar Councils (Amendment) Act, 1927 (13 [XIII] of 
1927), S. 2. [b] Sub-sections (3)^ (5) were re-numhered as sub-septions (5)^ (6) and (T') respectively 

by S. 2, ibid. 


Qualification and ad- 
Tnission of advocates. 


9. (1) The Bar Council may, with the previous sanction of the High 
Court, make rules to regulate the admission of persons to be advocates 
of the High Court : 

Provided that such rules shall not limit or in any way affect the power of the High Court to 
refuse admission to any person at its discretion. 


Section 8 ( eonid.) 

touts), nothing in that Act applies to persons enrolled 
as advocates of any High Court under the Indian Bar 
Councils Act, 1926. 

[3] Weight should be attached to recommendations 
of Bar Council regarding- enrolment of legal practi- 
tioners. (Vol 17) 1930 All 22 (22). 

[4] In the absence of any reciprocal arrangement be- 
tween the two High Courts, an advocate of the Rangoon 
High Court cannot claim admission to the Madras 
High Court under R. 1 (ii) of the Madras High Court 
Rules. Having, however, obtained the law degree of the 
Rangoon University at a time when that University 
was a University established by law in British India, 
the petitioner could claim admission tinder R. 1 (i). 
(Vol 29) 1942 Mad 455 (456):ILR (1942) Mad 663 (SB). 

[5] An agent with a power* of-attorney to appear 
and conduct judicial proceedings but not so authorized 
by the High Court has no right of audience on behalf 
of the principal either on the appellate or the original side 
nor is he entitled to notice. Such an agent is not under 
the disciplinary control of any Court. If he carries on 
business as a solicitor or attorney he becomes liable. 
Even a single instance may amount to carrying on 
business or practice. (Vol 24) 1937 Mad 937 (937-940) : 
I L R (1938) Mad 12. 


[6] The expression ‘‘Advocate-General** in sub- 
section (4) includes the Acthvg Advocate-General, (Vol 
(19) 1932 Bom 71 (73) (P B). 

Section 9 — Note 1. 

[1] A I^al practitioner’s conduct may prevent his 
enrolment as advocate though it may not be such as to 
deserve suspension or removal or exclusion from subor- 
dinate Courts. (Vol 17) 1930 Oudh 121 (123) ; 5 Luck 
615. 

[2] Admission as an advocate may be refused on the 
objection of the Bar Council if It acts honestly and 
without prejudice. However, the Bar Council must be 
convinced that the member of profession does not 
deserve to be enrolled as advocate before refusing 
admission. (Vol 17) 1930 Oudh 121 (128) : 5 Luck 615. 

[3] Under the Bar Council Rules (Allahabad), R. 1, 
Benares State Chief Court is neither a High Court nor 
a Court subordinate to the High Court. Hence, a pleader 
practising in that Court is not entitled to be enrolled as 
an advocate of the High Court, (Vol 17) 1930 All 91 
(91). 

[4] High Court referred to in jibe Bar Council Buies 
(Allahabad), R. 1, is a chartered High Court. (Vol 17) 
1930 All 91 (91). 

[5] The clause “practised in one or more of the 
Court subordinate to the Allahabad High Oour^’* 
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(2) In particular and without prejudice to the generality of the foregoing power, such rules 
shall provide for the following matters, namely: — 

(a ) the qualifications to be possessed by persons applying for admission as advocates ; 

(b) the form and manner in which applications shall be made to the High Court for 
admission; 

(c) the giving of notice by the High Court to the Bar Council of all such applications ; 

(d) the hearing by the High Court of any objection preferred on behalf of the Bar Council 
to the admission of any applicant ; and 

(e) the charging of fees payable to the Bar Council in respect of enrolment. 

(S) Eules made under this section shall provide that no woman shall he disqualified for 
admission to he an advocate by reason only of her sex. 

(4) Nothing in this section or in any other provision of this Act shall be deemed to limit or 
in any way affect the powers of the High Courts of Judicature at Fort William in Bengal and at 
Bombay to prescribe the qualifications to be possessed by persons applying to practise in those 
High Courts respectively in the exercise of their original jurisdiction or the powers of those High 
Courts to grant or refuse, as they think fit, any such application ^[or to prescribe the conditions 
under which such persons shall be entitled to practise or plead], 

[a] Ins&i'ied by tbe Indian Bar Councils (Amendment) Act, 1927 (13 [XIII] of 1927), S. 3. 

Misconduct, 

10 . (1) The High Court may, in the manner hereinafter provided, reprimand, suspend or 
Punishment of advo- remove from practice any advocate of the High Court whom it finds guilty 
cate for misconduct. of professional or other misconduct. 

(2) Upon receipt of a complaint made to it by any Court or by the Bar Council or by any 
other person that any such advocate has been guilty of misconduct, the High Court shall, if it does 
not summarily reject the complaint, refer the case for inquiry either to the Bar Council or, after 
consultation with the Bar Council, to the Court of a District Judge (hereinafter referred to as a 
District Court) and may of its own motion so refer any case in which it has otherwise reason to 
believe that any such advocate has been so guilty. 


PROVINCIAL AMENDMENT. 


C. P. andBerar. — (i) In sub-section (1) for the words ‘‘whom it finds guilty of professional or other misoonduct” 
substitute tbe words “ who is found guilty of professional misconduct or is convicted of any criminal ofence 
implying a defect of character which unfits him to be such advocate.” 

(ii) In sub-section (2) — (a) for the word “misconduct” substitute the words “professional misconduct or has 
been convicted of any criminal ofience implying a defect of character which unfits him to be an advocate.” (b) 
at the end of this sub-section after the words “ so guilty ” add the words “ or convicted. ” 

— 0. P. AND BeRAR act, XXIV of 1939. [8-9-1939]. 


Section 9 ( contd,) 

used in the rules framed under S. 9 means “practised 
in one of the Courts in this province.” (Vol 17) 1930 AH 
887 (888). 

[6] Therefore, the Courts in Ajmer are not Courts 
subordinate to the Allahabad High Court and a prac- 
titioner in Ajmer cannot be enrolled. (Vol 17) 1930 All 
887 (888). 

[7] Expression “Advocate of not less than ten years* 
standing in Oudh'' in B. 285, Oudh Chief Court OivU 
Buies, Chap. VII, should be interpreted to mean an 
advocate of the Chief Court who is of not less than ten 
years* standing as an advocate in Oudh. (Vol 23) 1936 
Oudh 115 (116) : 11 Luck 583. 

[8] An application for admission as advocate is 
required to be accompanied by a diploma or a certifi- 
cate or other proof that the applicant has taken the 
degree and not merely certificate from the District 
Court. (Vol 22) 1935 Sind 196 (196). 

[9] "Under the Buies by Karaobi Bar Council an 
application for enrolment as an advocate will be dismis- 
sed in absence of receipt for payment of fees, (Vol 22) 
1935 Sind 180 (182). 

[10] Advocates on the appellate side of the Bombay 
High Court were held not to fall under the definition of 
the term Vpleader” in S. 4 (1) (r), Criminal P. 0., quoad 


the High Court Sessions inasmuch as they are not 
pleaders authorized by law to practise in that Court. 
Hence, they cannot practise in the High Court Sessions, 
(Vol 21) 1934 Bom 70 (71)': 58 Bom 456 (FB). 

[11] See also Legal Practitioners Act, 1879, S. 6, 

SECTION 10 — SYNOPSIS. 

1. Conviction. 

2. Discretion of Court, 

3. Disciplinary action. 

4. Duty towards clients. 

5. Misconduct — Evidence and proofs 

6. Misconduct — General. 

7. Misconduct — Instances. 

8. Nature of proceedings. 

9. Reference to Bar Council. 

1. Conviction. — [1] Conviction for criminal 
offence is evidence of misconduct. (Vol 22) 1935 P 0 
168 (168) : 62 I A 235 : 59 Bom 676 (PC); (Vol 23) 
1936 Cal 158 (160) : 37 Cri L Jour 634 : 63 Cal 867 
(SB); (Vol 33) 1946 Mad 247 (248) (FB). 

[2] The mere fact that the person has been convic- 
ted of criminal offenoe*does not make it imperative on 
Court to strike him off the roll. The Court may take 
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Section 10 (contd.) 

into consideration tlie fact that the conviction rested 
not on direct but on merely circumstantial evidence. 
(Vol 18) 1931 Oudh 161 (165) : 32 Cri L Jour 625. 

2. Discretion of Court. — [1] There is no justi- 
fication for restricting the natural meaning of the words 
‘professional or other misconduct* in S. 10 (1). The 
Court has jurisdiction to take action in all cases of 
misconduct. The law leaves it to the discretion of the 
Court to take action only in suitable cases. (Vol 22) 

1935 Bom 1 (3) : 59 Bom 57(F B). 

[2] The words ‘professional or other misconduct* in 
S. 10 (1) should be read in their plain and natural 
meaning. The Legislature intended to confer on the 
Court jurisdiction to take action in all cases of miscon- 
duct, whether in a professional or other capacity. The 
word “may** in sub-s. (1) leaves a discretion to Court 
to take action in suitable cases only. With regard to 
the exercise of the Court’s discretion there is no hard 
and fast rule, but the discretion must be exercised 
judicially. (Vol 23) 1936 Cal 158 (159, 160) : 37 Cri L 
Jour 534 : 63 Cal 867 (S B). 

[3] Exercise of discretion in matter of disciplinary 
action is not such matter as can be considered by 
Privy Council. (Vol 22) 1935 P C 168 (169) : 62 I A 
235 ; 59 Bom 676 (P 0). 

3. Disciplinary action. — [1] As a general rule 
the only step which can be taken against an Advocate 
who abuses his privilege is disciplinary action by Court. 
(Vol 19) 1932 Bom 199 (201). 

[2] Disciplinary jurisdiction of Court should not be 
employed either to aid or to supplement ordinary 
criminal law of the land. (Vol 28) 1936 Cal 158 (160) : 
37 Cri L Jour 534 : 63 Cal 867. 

[3] Though it is proper that all Judicial Officers 
should keep a vigilant eye on the conduct of the legal 
practitioners, it should, at the same time, be borne in 
mind that permanent and undeserved harm may be 
caused to the reputation of the legal practitioner if ill- 
considered prooe^ings are taken against him. (Vol 18) 
1931 All 580 (581) : 33 Cri L Johr 260. 

[4] All oriminal offences do not call for disciplinary 
measures. Conviction for sedition does not necessarily 
involve removal or suspension of advocate. Court should 
consider facts on which conviction is based. (Vol 23) 

1936 Cal 158 (160, 161) ; 37 Cri L Jour 534 ; 63 Cal 
867. 

[5] No power to exercise inherent disciplinary juris- 
diction over legal practitioners independently of the 
Legal Practitioners Act and the Indian Bar Councils 
Act now exists in the Allahabad High Court. (Vol 17) 
1930 AU 225 (234) : 52 AU 619. ‘ 

[6] Advocate convicted for criminal breach of trust 
in respect of large amount land for attempt to cheat 
and dishonestly inducing another to part with security 
should be removed from roll. (Vol 22) 1935 Bang 458 
(459, 460) : 37 Cri L Jour 200. 

[7] Pleader defaming police officer by alleging that 
he had taken money from accused and referred case as 
undetectable. Pleader’s action does not involve such a 
degree of moral turpitude as to warrant the Court in 
imposing the severe penalty of suspension from practice 
— Beprimand is sufficient. (Vol 33) 1946 Mad 247 
(248) (E B). 

4. Duty towards clients. — [1] An Advocate 
consulted by one party is perfectly free to appear for 
other party, unless first party has conveyed to him py 
confidential information which could be used against 
that party. (See B. 3 framed by the Bar Council of the 
Allahabad High Court.) The onus of proving that confi- 
dential information was conveyed lies heavily upon the 
party. (Vol 27) 1940 All 233 (235) : ILR (1940) All 262. 


[2] In order to prevent counsel appearing for the 
other party, he must have a definite retainer, with a 
fee paid, or he must have confidential instructions from 
one of the parties. (Vol 21) 1934 Oudh 58 (59) (E B). 

[3] Where an advocate was guilty of two plain cases 
of fraud against his client but the amounts involved 
W’ere not large the High Court suspended the advocate 
from practice for a period of two years. (Vol 18) 1931 
Bom 557 (560). 

[4] An advocate engaged to file a suit entrusted the 
plaint to his unregistered clerk who failed to file it and 
retained the unused court-fee stamp. The dispute be- 
tween the parties was compromised and the suit was 
agreed to be withdrawn. The failure of the advocate to 
return to the client the refund for the unused stamp and 
other money and to account was held to be a gross miscon- 
duct. (Vol 25) 1938 Bang 423 (4.25) : 40 Cri L Jour 53 
(S B). 

[5] The name of an advocate guilty of even tempo- 
rary misappropriation of bis client’s money will be 
removed from roll of advocates. (1937) 1937 M W N 
1322 (1324) (EB). 

5. Misconduct — Evidence and proof. — [1] 
Where proceedings are taken before the High Court for 
taking disciplinary action against the advocate who is 
convicted for a criminal offence it is not incumbent on 
the Advocate-General to adduce evidence of the grounds 
on which the conviction is based. It is for the Court to 
see whether the conviction for offence committed ren- 
ders advocate unfit for exercise of his profession. And it 
is for the impugned advocate to adduce considerations 
which might induce High Court to refrain from taking 
disciplinary action. (Vol 22) 1§35 P 0 168 (169) : 62 
I. A. 235 : 59 Bom 676 (P C). 

[2] Charges of professional misconduct must be clearly 
proved; error of judgment or indiscretion is no miscon- 
duct. (Vol 21) 1934 Oudh 58 (59) (FB). 

[3] In a proceeding under S, 12 started against advo- 
vocate convicted of perjury, the High Court has no 
jurisdiction to reconsider entire bulk of evidence on 
which conviction is based. It can however look into 
nature of offence to consider propriety of order or 
measure of disciplinary sentence. (Vol 18) 1931 Oudh 
161 (162, 163) : 32 Cri L Jour 625 (EB). 

6. Misconduct — General. — [1] The jurisdic- 
tion under the Bar Councils Act is one which ought to 
be circumspectly exercised. A distinction should be 
drawn between misconduct of a purely professional 
character and misconduct which “also lies within the 
ambit of the criminal law. In the former case, a special 
tribunal under the Bar Councils Act is a proper one to 
deal with purely professional misconduct. But it cannot 
usurp the functions of a Criminal or Civil Court merely 
because the person complained against is an advocate 
and the complaint being a matter connected with his 
professional practice. A charge of misappropriation is a 
matter which should be dealt with under S. 10, only 
after the complainant has taken steps in the ordinary 
Courts. Should a charge be materialised then it will be 
possible for him to approach the High Court again under 
the Bar CouncUs Act. (Vol 28) 1941 All 280 (280, 281); 
42 On L Jour 623 : I L E (1941) All 592- (SB). 

[2] There are two tests for considering whether an 
advocate should be struck off the roll of advocates on 
the ground of misconduct. The misconduct must be 
such as to show that he is unworthy of remaining in 
the profession or he must appear to be unfit to perform 
the duties of an advocate. The two tests are to be read 
disjunctively and are applicable to both suspension and 
reprimand of advocates. {Vol 23) 1936 Cal 158 (160): 37 
Cri L Jour 534 : 63 Cal 867; (Vol 21) 1934 Bang 33 
(34) : 12 Bang 110. 
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H. (l) Where any case is referred for inquiry to the Bar Council under section lo, the case 
Tribunal of Bar Council shall be inquired into by a Committee of the Bar Council (hereinafter 
referred to as the Tribunal). 

( 2) The Tribunal shall consist of not less than three and not more than five members of the 
Bar Council appointed for the purpose of the inquiry by the Chief Justice or Chief Judge of the 
High Court, and one of the members so appointed shall be appointed to be the President of 
the Tribunal. 


Section 10 (co)itd,) 

[3] ‘Misconduct’ is a sufficiently wide expression; it is 
not necessary that it should involve moral turpitude. 
Any conduct which in any way renders a man unfit for 
the exercise of his profession or is “likely to tamper or 
embarrass the administration of justice by High Court 
or any of the Courts subordinate thereto” may be con- 
sidered to be misconduct calling for disciplinary action. 
(Tol 28) 1941 Bom 228 (230): 42 Cri L Jour 723: I L B 
(1941) Bom 548. 

' [4] An advocate or pleader is punishable in his pro- 
fessional capacity for misconduct other than professional 
misconduct. The intention of the Legislature in this 
respect is clear from S. 10, sub-s. (1) of the Bar Councils 
Act. (Yol 20) 1933 All 224 (226) : 56 All 148. 

[5] Court can take disciplinary action though such 
misconduct may not be committed in professional capa- 
city. (Yol 22) 1935 P C 168 (168) : 62 I A 235 : 59 
Bom 676 (PC). 

[6] See also Legal Practitioners Act, 1879, Sections 12 
and 13. 


7. Misconduct — Instances. — [1] Communal 
remark by counsel can bS complained against for taking 
action against him. (Yol 23) 1936 Sind 49 (50) ; 37 
Cri L Jour 783. 


[2] Perjury is an offence the gravity of which cannot 
be minimised. But it has many degrees of gravity and 
there may be several factors, extenuating the gravity of 
the offence. (Yol 18) 1981 Oudh 161 (166): 32 CriL Jour 
62o. 

[3] ^ Where an advocate makes false allegations against 
Judicial Officers in a personal capacity, he should not be 
dealt with under the Bar Councils Act. An advocate was 
charged with having verified an application falsely and, 
end^voured to deceive the Court. He was not acting for 
a client in this matter but in his personal capacity in his 
own litigation. It was held that suspension of the advo- 


ment. (Yol 19) 1932 All 492 (494) : 54 All 912 (SB). 

[4] The purchase of a speculative interest in a con- 

templated litigation by the advocate, benami in the 
name of bis mother, and producmg false evidence in 
support of it, amounts to misconduct which renders hitn 
unfit to be a member of the legal profession. (Yol 30) 
1943 Oudh 159 (163) ; 44 Cri L Jour 197. * 

[5] Conduct of an advocate agreeing to take his re- 
muneration out of the proceeds of suit only if suit is 
su^ssful amounts to professional misconduct. (Yol 26) 
1939 Mad 772 (774) : 41 Cri L Jour 83 ; I L B (1940) 
Mad 17. 


[6] The eprying on of a trade or business is ord 
narily inconsistent with the practice of the profession < 
an advocate. Hence the conduct of an advocate carryic 
on a trade or business as a partner of a firm amounts i 
p^fessional misconduct. (Yol 23) 1936 Oudh 18 (19,20 
(Advocate undertaking to suspend practw 
-—B^uiremeots of case can be met by mere expressic 
of disapproval.) 

^ [7] Adwcate convicted for submitting false return ( 
moome and setting false defence must be struck ofi tl 
Court. (Yol 21) 1934 Bang 33 (34): 1 


[8] Advocate stooping to bribe Judge to get judgment 
in client’s favour is guilty of gross professional miscon- 
duct. (Yol 22) 1935 Bang 178 (180): 36 Ori L Jour 961: 
13 Bang 518. 

[9] Letter by advocate addressed to clerk in Magis- 
trate’s office asking that application filed by him should 
be dealt with urgently is improper. (Yol 28) 1941 Mad 
230 (231):42 Cri L Jour 602: ILE (1941) Mad 354 (SB). 
(Advocate apologising — Only censure for his conduct 
was thought enough.) 

[10] As to whether the conduct of an advocate 
amounts to misconduct when he commits an irregularity 
in accepting a vakalatnama in that he fails to comply 
with the rules framed by the High Court, see the case 
in. (Yol 24) 1937 Pat 433 (434) : 16 Pat 488 : 38 
Cri L Jour 926 (SB). 

8. Nature of proceedings. — [1] Proceedings under 
S. 10 of the Act, respecting misconduct of advocate are 
judicial, and orders for costs can be passed. (Yol 21) 
1934 All 898 (901) : 56 All 702. 

[2] Case of misconduct against advocate under Bar 
Councils Act must proceed on an inquiry. (Yol 18) 1931 
Oudh 161 (165) : 32 Cri L Jour 625. 

[3] When an advocate is accused of a grave criminal 
offence, to deal with him under the Bar- Councils Act 
for misconduct before his prosecution is altogether im- 
proper. (Yol 19) 1932 Mad 131 (133) ; 32 Cri L Jour 
1085 : 54 Mad 857. 

[4] Under the Bar Councils Act, the Court, when a 
complaint is made, can only dismiss it summarily or 
refer it to a Tribunal of the Bar Council to inquire 
into; and the Court should not dismiss a petition sum- 
marily unless the allegations do not make out any case. 
(Yol 19) 1932 Bom 199 (201). 

[6] Where an advocate is convicted for an offence the 
proceedings for striking off his name from roll are not 
in the nature of second trial but Court has to see whe- 
ther he should continue to be member of profession. 
(Yol 22) 1936 Bang 458 (459) : 37 Cri L Jour 200. 

9. Reference to Bar Council. — [1] Where a 
complaint has been referred to the Bar Council to be 
enquired into by a tribunal, it is incumbent upon the 
tribunal to come to some finding or other and it cannot 
abandon the proceeding merely for want of prosecution. 
(Yol 17) 1930 Cal 674 (575) : 57 Cal 724. 

[2] Per BucMand J. ^ Bar Council is in the posi- 
of a trustee and guardian of the dignity and 
privileges of the Bar and the rights and duties of its 
members. When a charge is made against an advocate it 
should either be cleared or brought home to him. (Yol 
17) 1930 Cal 574 (575) : 57 Cal 724. 

Section 11 — Note 

[1] When a case is referred to the Bar Council 
under this section for enquiry into the conduct of an 
advocate it is the duty of the Council to enquire into 
the matter and to record a finding on the materials 
produced before it irrespective of any finding on the 
point recorded by a Civil Court. The finding of the 
Civil Court is not conclusive in the enquiry before the 
Bar Council. (Yol 22) 1935 All 1023 (1031, 1032) : 37 
Cri L Jour 217 (SB). 
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12, (1) The High Court shall make rules to prescribe the procedure to be followed by 
Procedure in inquiries. Tribunals and by District Courts, respectively, in the conduct of 
inquiries referred under section 10. 

(2) The finding of a Tribunal on an inquiry referred to the Bar Council under section 10 
shall be forwarded to the High Court through the Bar Council, and the finding of a District Court 
on such an inquiry shall be forwarded direct to the High Court which shall cause a copy thereof 
-to be sent to the Bar Council. 


( 3) On receipt of the finding, the High Court shall fix a date for the hearing of the ease and 
shall cause notice of the day so fixed to be given to the advocate concerned and to the Bar 
Oouncil and to the Advocate-General, and shall aftord the advocate concerned and the Bar Council 
^nd the Advocate- General an opportunity of being heard before orders are passed in the case. 


(4) The High Court may thereafter either pass such final orders in the case as it thinks fit 
vor refer it back for further inquiry to the Tribunal through the Bar Council or to the District 
Court, as the case may be, and, upon receipt of the finding after such further inquiry, deal with 
jthe case in the manner provided in sub-section (8) and pass final orders thereon. 

(5) In passing final orders the High Court may pass such order as regards the payment of 
jfche costs of the inquiry and of the hearing in the High Court as it thinks fit. 

(6) The High Court may, of its own motion or on application made to it in this belialf, 
•review any order passed under sub-section (4) or sub-section (5) and maintain, vary or rescind 
ihe same, as it thinks fit. 

(7) When any advocate is reprimanded or suspended under this Act, a record of the punish, 
ment shall be entered against his name in the roll of advocates of the High Court, and when an 
advocate is removed from practice his name shall forthwith be struck off the roll ; and the certi- 
£cate of any advocate so suspended or removed shall be recalled. 


SECTION 12 — SYNOPSIS 

1. Section 12 (1). 

2. Section 12 (3). 

3. Section 12 (4). 

4. Section 12 (5). 

5. Section 12 (6). 

1. Section 12 (1). — [1] Where a special jurisdic- 
tion is conferred upon District Judge, he cannot delegate 
it to his assistants not so empowered. (Vol 24} 1937 
$ind 98 (98) : 38 Cri L Jour 664. 

£2] Under R. 1 of the Madras Rules it is obligatory 
'Upon the tribunal or Court to which a case is referred 
for inquiry under S. 10 (2) of the Act to frame a 
formal charge. Failure to frame a charge vitiates the 
whole of the proceedings. (Vol 31) 1944 Mad 247 (248): 
I L R (1944) Mad 397 : 46 Ori L Jour 311 (E B). 

[8] The direction in R. 7 of the Madras High Court 
Rules, that all the members of the tribunal shall sign 
-their findings is mandatory. If a member of the tribunal 
dies before the report has been drawn up and signed, 
its report cannot be considered. Another tribunal must 
he constituted to proceed. (Yol 29) 1942 Mad 267 (268): 
TLB (1942) Mad 428 (S B). 

2. Section 12 (3), — [1] A Bench of three Judges 
is competent to hear an enquiry into the conduct of an 
-advocate under S. 10, Letters Patent. (Yol 19) 1932 
Mad 131 (137) : 32 Cri L Jour 1085 : 54 Mad 857. 

[2] Under S. 12 the correct procedure is for the 
Advocate-General to open by submitting the report of 
the Tribunal to the Court, then the advocate concerned 
is entitled to be heard and then the Advocate-General 
will have a right to reply. The original petitioner is not 
entitled to be noticed and heard. (Vol 18) 1931 Bom 557 
(558). 

3. Section 12 (4). — [1] The question whether an 
advocate has violated the recognised canons of profes- 
sional etiquette primarily concerns the Bar Council; 
hence the High Court usually accepts the findings of 
■the Bar Tribunal on questions of fact unless the find- 


ings are perverse. (Vol 27) 1940 All 1 (3) : I L R (1940) 
All 60 ; 41 On L Jour 211 (PB); (Vol 22) 1935 All 503 
(503) (SB). 

[2] Where the Tribunal constituted under Act has 
made a careful investigation, the High Court will not 
interfere. (Vol 18) 1931 Cal 680 (681) (SB). 

[3] High Court is not bound by finding of the Bar 
Council. (Vol 22) 1935 All 425 (429) (SB). 

[4] Where the members of a Tribunal of the Bar 
Council differ in their opinions, the High Court is 
entitled to consider the reports and findings both of the 
majority and the minority of the Tribunal. (Vol 19) 
1932 Mad 131 (136) ; 54 Mad Mad 857 ; 32 Cri L Jour 
1085. 

[5] High Court is not in any way fettered by report 
of the Tribunal of Bar Council and may go into the 
facts for itself and disagree with those findings. Though 
the greatest weight has to be attached to the findings 
in such report its value is lessened if it is not unanimous 
or is ambiguous. It is not necessary to send it back to 
the Tribunal if the Court has no doubt as to the order 
that it should pass in the case. (Vol 20) 1933 Rang 10 
(12, 13). 

[6] In proceeding against legal practitioner High 
Court can consider case on evidence and arrive at 
different conclusion to that of Bar Tribunal. (1930) 
1930 M W N 216 (220). 

[7] Finding of Tribunal not clear as to question of 
moral delmquency — Case should be sent back to 
Tribunal. (Yol 22) 1935 Cal 484 (487, 488) ; 62 Cal 
158 : 36 Cri L Jour 1130 (S B). 

[8] Where the Tribunal had not in terms dealt with 
the charges of professional misconduct and gross mis- 
conduct but disposed of those charges by saying that 
there had been no misappropriation and also that there 
was gross negligence on the part of the advocate. Held 
that it was difficult under the circumstances to take 
any action under S. 10 (1), (Vol 22) 1935 Cal 484 (488 
487) : 62 Gal 158 : 36 Cri L Jour 1130 (S B), 

[9] The contention that the finding of the Bar 
Council Tribunal can be reversed by a Bench of the 
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13, (1) For the purposes of any such inquiry as aforesaid, a Tribunal or a District Court 

Poivers of the Tribunal shall have the same powers as are vested in a Court under the Code, 
and Courts %n ing^uiries. of Civil Procedure, 1908, in respect of the following matters, namely ; — 

(a) enforcing the attendance of any person and examining him upon oath, 

(h) compelling the production of documents, and 

(c) issuing commissions for the examination of witnesses : 

Provided that the Tribunal shall not have power to require the attendance of the presiding 
ofiBcer of any Court save with the previous sanction of the High Court or, in the case of an officer 
of a Criminal or Eevenue Court, of the ^[Provincial Government], 

(P,) Every such inquiry shall be deemed to be a judicial proceeding within the meaning of 
sections 193 and 228 of the Indian Penal Code ; and a Tribunal shall be deemed to be a Civil Courfe 
for the purposes of sections 480, 482 and 485 of the Code of Criminal Procedure, 1898, 

(3) For the purpose of enforcing the attendance of any person and examining him upon oatb 
or of compelling the production of documents or of issuing commissions — 

(a) the local limits of the jurisdiction of a Tribunal shall be those of the jurisdiction of the. 
High Court by which the Tribunal has been constituted ; and 
^(b) Tribunal may send to any Civil Court having jurisdiction in the place where the 
Tribunal is sitting any summons or other process for the attendance of a witness or the 
production of a document required by the Tribunal, or any commission which it desires 
to issue, and the Civil Court shall serve such process or issue such commission, as the 
case may be, and may enforce any such process as if it were a process for attendance- 
or production before itself. 

(4) Proceedings before a Tribunal or a District Court in any such inquiry shall be deemed 
to he civil proceedings for the purposes of section 132 of the Indian Evidence Act, 1872, and tha- 
provisions of that section shall apply accordingly. 

[a] Suhstiiuted by A. 0, for “Local Government**. 

Miscellaneous. 

Right of advocates to practise. 14, (x) An advocate shall he entitled as of right to practise — 

(a) subject to the provisions of sub-section (4) of section 9, in the High Court of which he 
an advocate, and 

(b) save as otherwise provided by sub-section (P) or by or under any other law for the time 

being in force in any other Court in British India and before any other Tribunal or* 
person legally authorised to take evidence, and 

(c) before any other authority or person before whom such advocate is by or under the law* 

for the time being in force entitled to practise. 


Sectao^ lZ(contd.) 

High Court only when all the Judges constituting the 
Bench are unanimous and that H a single Judge 
dissents the finding cannot be set aside was repelled 
and it was held that the opinion of the majority of 
the Judges hearing the case prevailed under Clause 27 
of the Letters Patent. (Vol 22) 1935 All 1037 (1039) : 
37 Cri L Jour 139 : 68 All 406. 

[10] High Court in a proceeding under S. 12, Bar 
Councils Act, may hear the complainant. (Vol 18) 1931 
Cal 680 (681) (S B). 

[11] The original petitioner -is not entitled to be 
served with notice or to be heard. (Vol 18) 1931 Bom 
557 (658). 

[12] See also Legal Practitioners Act, 1879, S. 14, 

4. Section 12 (5), — [1] High Court is empowered 
to assess costs of an enquiry. (Vol 18) 1931 Cal 680 (681) 

Held that the advocate was entitled to costs, both 
m the ^quiry and in the application before the High 
Court and fees of the short-hand writer and the inter- 
preter in the enquiry before the Bar Council, (Vol 25) 
1938 Cal 766 (767) (BB). ‘ 

5. Section 12 (6),— [1] The power of review eon- 
feied upon High Courtis under sub-s. (6) of S. 12 cannot 


be extended to an order passed under S. 41 of tbe Legal 
Practitioners Act. (Vol 21) 1934 Oudh 140 (141) : 35 Cri 
L Jour 678 (PB). 

Section 14 — Note 1. 

[1] Ex- Judge of High Court entered in the roll o£ 
advocates has aright to appear in Courts of the Province. 
(Vol 18) 1931 P C 22 (23) : 10 Pat 375 : 58 1 A 38 (P C). 

[2] Advocates of Madras under the Act can act and' 
plead in High Court insolvency jurisdiction. (Vol 16) 
1928 Mad 1182 (11861 : 52 Mad 92. 

[3] For allowing the appearance of advocates of other 
High Courts, Chief Justice is to use judicial discretion.. 
The right of an advocate of any particular Bar to- 
appear in other High Courts does not exist as a matter 
of right. The Chief Justice will see whether good 
reasons have been shown in any particular case. The 
following may be considered : (1) that the advocate has 
from the very beginning made a complete study ot 
the case; or (2) that the litigant has his normal resi- 
dence and carries on his normal business in another 
province and lawyer of that other province is familiar 
with hiB business ; (8) a third circumstance may be the 
great magnitude of a case, the fact that it raises some, 
extremely new and important questions of principle and 
of the jurisdiction. But the high position of the accused. 
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( 2) Where rules have been made by any High Couri; within the meaning of clause (24i) of 
section 3 of the General Clauses Act, 1897, or in the case of a High Court for which a Bar Council 
has been constituted under this Act, by such Bar Council under section 15, regulating the conditions 
subject to w^hich advocates of other High Courts may be permitted to practise in the High Courts 
such advocates shall not be entitled to practise therein otherwise than subject to such conditions. 

(8) Nothing in this section shall be deemed to limit or in any way affect the power of the 
High Court of Judicature at Port William in Bengal or of the High Court of Judicature at Bombay 
to make rules determining the persons who shall be entitled respectively to plead and to act in the 
High Court in the exercise of its original jurisdiction* 

15 • A Bar Council may, with the previous sanction of the High Court for which it is constituted. 
General power of Bar make rules consistent with this Act to provide for and regulate any of 
Councils to make rules, following matters, namely : — 

(a) the rights and duties of the advocates of the High Court and their discipline and profes- 
sional conduct * 

(b) the conditions subject to which advocates of other High Com*ts may be permitted to 

practise in the High Court ; 

(c) the giving of facilities for legal education and training and the holding and conduct of 

examinations by the Bar Council ; 

(d) the charging of fees payable to the Bar Council in respect of the enjoyment of educational 
facilities provided, or of the right to appear at examinations held, by the Bar Council ; 

(e) the investment and management of the funds of the Bar Council ; and 

(f) any other matter in respect of which the High Court may require rules to be made under- 

this section. 


16 . The High Court shall make rules for fixing and regulating by taxation or otherwise the 

Tower to fix f payable as costs by any party in respect of the fees of his adversary’s 

payable^ as costs, advocate upon all proceedings in the High Court or in any Court subordinate 

thereto. 

17 . No suit or other legal proceeding shall lie against a Bar Council or any Committee, 
Indemnity against Tribunal or member of a Bar Council for any act in good faith done or 

legal proceedings, intended to be done in pursuance of the provisions of this Act or of any" 
rule made thereunder. 


18 . All rules made under this Act shall be published in the ^[Official Gazette] of the Province,, 
Tublication of rules, t>r of each Province, as the case may be, in which the High Court, by which 
or with whose sanction the rules are made, exercises jurisdiction, 

‘ M Buhstituted bj A. O. for “local official G-azette.” 


Section 14 (contd,) 

or that it is contempt of Court case is no good reason 
for granting permission. (Vol 24) 1937 Pat 122 (122, 
123, 124) : 38 Cri L Jour 392. 

^ [4] An advocate enrolled by any High Court has a 
right to practise in the Subordinate Courts of the 
Madras Presidency provided there is no law which pro- 
hibits him from doing so. Section 4 of the Legal Practi- 
tioners Act does not apply in such cases. There is no 
bar to an advocate of the Bombay High Court practis- 
ing in the Subordinate Courts of Madras. (Yol 32) 1945 
Mad 144 (144) : I L R (1945) Mad 464. 

^ [5] An advocate’s right of audience depends on the 
right given by S. 14, This right ‘save as otherwise pro- 
vided by any^ other law for the time being in force’ 
includes the right of audience before any tribunal or 
person legally authorised to take evidence. But the 
advocate’s right of audience is necessarily inseparable 
from his client’s right to appear by advocate before a 
particular tribunal. If the client is expressly denied the 
privilege of being heard by counsel, the Bar Councils Act 
will not save him from the disability. (Vol 24) 1937 
Mad 735 (741) : ILR (1938) Mad 127. 

[6] See also Legal Practitioners Act, 1879, Sections 4 
and 8. 

Section 15 — Note 

[1] Whether the particular dealings made by an advo- 


cate constitute money-lending business depends on facts 
of each case. Investment of savings by an advocate do 
not necessarily constitute engagement in money-lending 
business but investments by way of loan and made as a 
matter of course for gain amount to engagement in 
money-lending business. (Vol 27) 1940 All 1 (2) : 41 
Cri L Jour 211 : ILR (1940) All 60 (PB). 

Section 16 — Note 1. 

[1] See also Legal Practitioners Act, 1879, Section 27. 

Section 18 — Note 1. 

[1] One of the grounds on which a. statutory rule or 
a bye-law may be treated as ultima vires is that it has 
not been made, sanctioned and published in the manner 
prescribed by the statute. Section 18, Bar Councils Act, 
provides that all rules made under this Act shall be' 
published in the official Gazette of the province in 
which the High Court exercises jurisdiction. But it 
does not make the publication a condition precedent to 
their coming into force. Where the Bar Council had 
approved of the rules before they received the sanction 
of the High Court but the Bar Council did not pass 
those rules after the sanction ; Held, that the omission- 
strictly to follow the provisions of the law as laid down 
in S. 6 (2) did not amount to an illegality, but only'atfc 
irregularity, (Vol 22) 1935 All 295 (297) (ST). 
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19 . (l) When sections 8 to 16 come into force in respect of any High Court, any enactment 
Amendmmt oflmact- mentioned in the first column of the Schedule which is in force in any 
ments, etc. Province in which the High Court exercises jurisdiction shall, for the 

purpose of its application to that Province, be amended to the extent and in the manner specified 
in the second column of the Schedule. 

When sections 8 to 16 come into force in respect of any High Court of Judicature 
established by Letters Patent, this Act shall have ejBfect m respect of such Court notwithstanding 
anything contained in such Letters Patent, and such Letters Patent shall, in so far as they are 
inconsistent with this Act or any rules made thereunder, be deemed to have been repealed, 

(8) When sections 8 to 16 come into force in respect of the High Court of Judicature at 
Bombay, the Bombay Pleaders’ Act, 1920, except section 7 thereof, shall cease to apply to or in 
respect of any person enrolled as an advocate of the High Court under this Act, and nothing in 
that Act shall be deemed to authorise the admission or enrolment of any person as a vakil or 
pleader of the High Court. 

(4) When this Act has come into force in respect of any High Court, any provision of any 
other enactment or any order, scheme, rule, form or bye-law made thereunder, which w^as^ before 
that date applicable to advocates, vakils or. pleaders entitled to practise in such High Codrt, shall, 
‘Unless such a construction is repugnant to the context or to any provision made by or under this 
Act, be construed as applying to advocates of the High Court enrolled under this Act, 


THE SCHEDULE. 

( See section 19 J 

_ Amendment of Enactments, 

Enactments amended. Extent and mannex of amendments. 

tThe Legal Practitioners Act, (1) In section 4, after the words “with the permission of the Court” the words 

1879. and figures “or, in the ease of a High Court in respect of which the Indian 

Bar Councils Act, 1926, is in force, subject to rules made under that Act” 
shall be inserted. 

(2) In section 6, clauses ( a) and (h)^ after the words “Boyal Charter” the words 
and figures “in respect of which the Indian Bar Councils Act, 1926, is not 
in force” shall be inserted. 

(B) To section 38 the following words and figures shall be added, namely ; — 
“and, except as provided by section 36, nothing in this Act applies to per- 
sons enrolled as advocates of any High Court under the Indian Bar 
Councils Act, 1926.” 

(4) In section 41, snb-seotion ( 1)^ after the words “Eoyal Charter” the words 

and figures “in respect of which the Indian Bar Councils Act, 1926, is not in 

force” shall be inserted. 

‘The Indian Stamp Act, 1899. lu Article 30 of the Ehrst Schedule after the words “High Court,” where they 

first occur, the words and figures “under the Indian Bar Councils Act, 1926, 
or” shall be inserted. 

The Madras Stamp (Amend* Article 25 of Schedule lA, after the words “High Court,” where they first 
ment) Act, 1922. occur, the words and figures “under the Indian Bar Councils Act, 1926, or” 

shall be inserted. 

The Bengal Stamp (Amend- -lu Article 30 of Schedule lA, after the words “High Court,” where they first 
ment) Act, 1922. occur, the words and figures “under the Indian Bar Councils Act, 1926, or” 

shall be inserted. 

The Indian Stamp (Punjab In Article 30 of Schedule lA, after the words “High Court,” where they first 
Amendment) Act, 1922. occur, the. words and figures “under the Indian Bar Councils Act, 1926, or” 

shall be inserted. 

The Assam Stamp (Amend- In Article 30 of Schedule lA, after the words “High Court,” where they first 
ment) Act, 1922. occur, the words and figures “under the Indian Bar Councils Act, 1926, or” 

shall be inserted. 


Section 19 — Note 1. 

[13 Noti^ issued by High Court after the Act comes 
into force is vires and a nullity — Procedure in* 
'f. lQ must be fonowed. (Vol 15) 1928 All 439 (439) : 
29 Cri L Jour 998 : 61 All 76 (EB). 

[2] Section 38 of the Legal Practitioners Act, 1879, 
as follows : “Except as provided by Ss. 4, 6, 7, 16, 


25, 27, 32 and 36, nothing in this Act applies to advo- 
cates, vakDs and attorneys admitted and enrolled by 
any High Court under the Letters Patent by which* 
such Court is constituted, or to mukhtars practising in 
such Court or to advocates enrolled under S. 41 of this 
Act and, except as provided by S. 36, nothing in this 
Act applies to persons enrolled as advocates of any 
High Court under the Indian Bar Councils Act, 1926.” 



BERAR LAWS ACT, 1941 

STATEMENT OF OBJECTS AND REASONS, 


^•Though the provisions of many Central Acts are 
applicable to Berar, this result does not flow from the 
British Indian Act itself being proprio vigore operative 
in Berar but is achieved by the application to Berar by 
order made under the Indian (Foreign Jurisdiction) 
Order in Council, 1902, of each such Act, often with 
certain modifications of the form in which the Act is in 
force in British India. Certain administrative inconve- 
niences result from this. The Act as in force in British 
India is distinct from the Act as in force in Berar, the 
former being an enactment applying propria vigore to 
British India but not to Berar, the latter consisting of 
the provisions of the British Indian Act made applic- 
able to Berar by order under the Foreign Jurisdiction 
Order but not applicable to British India. Notifications 
and statutory Buies issued under identical provisions, 
operative both in British India and in Berar, have 
accordingly to be issued separately for British India 
and for Jperar, and a similar dual process must attend 
any subsequent amendment of such notifications and 
rules. The repeal m British India of an Act made ap- 
plicable to Berar does nob automatically make the Act 
inoperative in Berar. 

2. Since the commencement of Part III of the 
Government of India Act, 1935, on the 1st April, 1937, 
Berar and the Central Provinces have been deemed to 
be one Governor’s Province, and an Act passed after 
that date and expressed to extend to the whole of 
British India does extend proprio vigore to Berar. 

3. The primary object of the present Bill is to assi- 
milate the position of Central Acts passed before the 
1st day of April, 1937, to that of those passed after that 
date and automatically in force in Berar, that is to say, 
by means of one comprehensive enactment to extend to 
and make operative proprio vigore in Berar Central 
Acts passed before the commencement of Part III of the 
Government of India Act, 1935, while simultaneously 
nullifying the orders under the Foreign Jurisdiction 
Order in Council by virtue of which those Acts are 
operative in Berar, It is possible, now- that the legisla- 
tive competence of the Central Legislature is confined 
to matters enumerated in List I and List III of the 


Seventh Schedule to the Government of India Act, 
1935, to achieve the result aimed at only in part by 
legislation in the Central legislature. So^far as the 
Central Legislature is incompetent to achieve the result 
completely, because the subject-matter of the Act to he 
extended is included in List II, it is anticipated that 
this Central legislation will be supplemented by Provin- 
cial legislation, and that the Central Act and the Pro- 
vincial Act will come into operation simultaneously, 
each thus completing what the other left incomplete. 
Accordingly the Acts to be extended to Berar are 
grouped in two separate Schedules, Schedules I and II, 
according as their subject-matter is relatable solely to 
List I and List III or only partly to those Lists and 
partly to List II. 

4. In addition to Central Acts the provisions of 
which are already applicable to Berar by virtue of 
orders under the Foreign Jurisdiction Order in Council, 
Schedules I and II also contain a few Acts which it 
seems advisable to take the opportunity afiorded by the 
Bill to extend to Berar. 

5. One Act, the Indian Cotton Cess Act, 1923, which 
was made operative proprio vigore m Berar by the 
Government of India {Adaptation of Indian Laws) 
Order, 1937, is also still operative by virtue of an order 
under the Foreign Jurisdiction Order in Council. This 
Act has received special treatment in clause 3 of the 
present Bill. 

6. Two Acts, the Code of Civil Procedure, 1908, and 
the Indian Limitation Act, 1908, require small modifi- 
cations when operative in Berar owing to the fact that 
a special law, the Berar Small Cause Courts Law, 1905, 
takes the place of the Provincial Small Cause Courts 
Act, 1887, in Berar, These modifications have been 
efiected in the Third Schedule to the Bill. The Fourth 
Schedule contains a list of Acts in regard to which 
doubts might arise whether they are or are not still 
operative in Berar, They were at one time applied to 
Berar, and on the repeal or expiry of the Acts in 
British India no overt action was taken to cancel the 
notifications by which their provisions were applied to 
Berar,” — Gazette of India, 1940, Part V page 247. 


ACT NO. IV of 1941.^ 

[inh March 1941.] , 

An Act to extend certain Acts to Bera7\ 

Whereas by orders made under the Indian (Foreign Jurisdiction) Order in Council, 1902, 
the provisions of certain Acts in force in British India have from time to time been applied to, and 
are now, by virtue of such application, in force, in Berar ; 

And whereas it is expedient that those and certain other Acts should be extended to, and 
be, by virtue of such extension, in force, in Berar ; 

It is hereby enacted as follows : — 

[a] For Report of Select Committee, see Gazette of India, 1941, Pt. Y, p. 50. 

Short title and. commencement 1. (l) This act may be called the BeRAR LAWS ACT, 1941, 

(2) It shall come into force on such ^date as the Central Government may, by notification in 
the OjB&eial Gazette, appoint. 

[a] The 1st August 1941, see Gazette of India, 1941, Pt. I, p. 966. 

2. (1 ) The Acts specified in the First Schedule and so much of any Act specified in the 
Extension of certain Second Schedule as relates to matters with respect to which the Central 
Acts to Berar. Legislature has power to make laws are hereby extended to, and shall be in 

force in, Berar ; and in any enactment so extended any reference by whatever form of words to 
subjects of His Majesty shall be deemed to include a reference to Berari subjects of His Exalted 
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Highness the Nizam of Hyderabad, and notwithstanding anything contained in clause (7) oi 
section 3 of the General Clauses Act, 1897, any reference to British India shall be construed as a 
reference to British India and Berar. 

(2) The Acts specified in the Third Schedule shall be amended in the manner set forth in the 
second column of that Schedule. 

3. The application, if any, to Berar, made by order under the Indian (Foreign Jurisdiction) 
Cesser of applicahon of Order in Council, 1902, of the Acts specified in the First Schedule, of so 

certain Acts to Bera? . much of any Act specified in the Second Schedule as relates to matters 
with respect to which the Central Legislature has power to make laws, and of the Indian Cotton 
Cess Act, 1923 (SIV of 1923), shall cease to have effect : 

Provided that all appointments, delegations, notifications, orders, bye-laws, rules and regula- 
tions, which have been made or issued under, or in pursuance of, any provision of any of the said 
Acts as applied to Berar by order under the said Order in Council, and which are in force at the 
commencement of this Act, shall be deemed to have been made or issued under or in pursuance of 
the corresponding provision of that Act as now extended to, and in force in, Berar. 

4. For the removal of doubt it is hereby declared that the Acts specified in the Fourth Sche- 
Removal of dovbu dule have ceased to have effect and are repealed in Berar. 


THE FIRST SCHEDULE. 
[See sections 2 (1) and 3.] 


(Acts Extended to Berar.) 




Short title. 

Year 

Number. 

Short Title. 

1850 

XIX 

The Apprentices Act, 1850. 

1890 

vm 

The Guardians and Wards Act, 1890. 

1850 

XXI 

The Caste Disabilities Removal Act, 

1890 

XI 

The Prevention of Cruelty to Animals 



1850. 



Act, 1890. 

1855 

XIII 

The Indian Fatal Accidents Act, 

1891 

XVIII . 

The Bankers’ Books Evidence Act, 



1865. 



1891. 

1856 

XI 

The European Deserters Act, 1856. 

1898 

V 

The Code of Criminal Procedure, 

1856 

XV 

The Hindu "Widows* Re-marriage 



1898. 



Act, 1856. 

1901 

II 

The Indian Tolls (Army) Act, 1901, 

1860 

XLV 

The Indian Penal Code 1860, 

1903 

VII 

The Indian Works of Defence Act, 

1864 

HI 

The Foreigners Act, 1864. 



1903. 

1865 

HI 

The Carriers Act, 1865. 

1903 

XV .i 

The Indian Extradition Act, 1903. 

1866 

XXI 

The Native Converts* Marriage Dis- 

1904 

VII 

The Ancient Monuments Preserva- 



solution Act, 1866. 



tion Act, 1904. 

1867 

XXV 

The Press and Registration of Books 

1905 

IV 

The Indian Railway Board Act, 1905. 



Act, 1867. 

1906 

ini . . 

The Indian Coinage Act, 1906. 

1869 

IIV 

The Indian Divorce Act, 1869. 

*^1908 

|v 

The Code of Civil Procedure, 1908. 

1872 

I 

The Indian Evidence Act, 1872. 

1908 

VI 

The Explosive Substances Act, 1908. 

1872 

in 

The Special Marriage Act, 1872. 

1908 

IX. 

The Indian Limitation Act, 1908. 

1872 

IX 

The Indian Contract Act, 1872. 

1908 

XIV 

The Indian Criminal Law Amend- 

1872 

XV 

The Indian Christian Marriage Act, 



ment Act, 1908. 



1872. 

1908 

XVI 

The Indian Registration Act, 1908. 

1873 

V 

The Government Savings Banks Act, 

1909 

IV 

The Whipping Act, 1909. 



1873. 

1910 

IX 

The Indian Electricity Act, 1910. 

1873 

X 

The Indian Oaths Act, 1873. 

1911 

II 

The Indian Patents and Designs 

18741 

IX 

The European Vagrancy Act, 1874. 



Act, 1911. 

1875 

IX 

The Indian Majority Act, 1875. 

1911 

vm 

The Indian Army Act, 1911. 

1875 

xvm . 

The Indian Law Reports Act, 1875. 

1912 

IV 

The Indian Lunacy Act, 1912. 

1876 

IX 

The Native Coinage Act, 1876. 

1913 

II 

: The Official Trustees Act, 1913. 

1877 

I 

The Specific Belief Act, 1877. 

1913 

m 

The Administrator-General’s Act, 

1878- 

VIII 

The Sea Customs Act, 1878. 



1913. 

1878 

XI 

The Indian Arms Act, 1878. 

1914 

III 

The Indian Copyright Act, 1914. 

1879 

xvni . 

The Legal Practitioners Act, 1879. 

1916 

vir 

The Indian Medical Degrees Act, 

1881 

XXVI . 

The Negotiable Instruments Act, 



1916. 



1881. 

1917 

II 

The Motor Spirit (Duties) Act, 1917 . 

1882 

n 

The Indian Trusts Act, 1882. 

1917 

XVIII . 

The Post Office Cash Certificates Act, 

1882 

XII 

The Indian Salt Act, 1882. 



1917. 

1884 

IV - . 

The Indian Explosives Act, 1884. 

1918 

XXII 

The Bronze Coin (Legal Tender) Act, 

1888 

Ill 

The Police Act, 1888. 



1918. 

1889 

IV 

Tlie Indian Merchandise Marks Act, 

1919 

XII 

The Poisons Act, 1919. 



1889. 
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Year 

Number, 

Short Title. 

Year 

Number. 

Short Title. 

1920 

V 

The Provincial Insolvency Act, 1920. 

1931 

XXIII . 

The Indian Press (Emergency Powers) 

1920 

XIV 

The Charitable and Eeligious Trusts 



Act, 1931. 



Act, 1920. 

1932 

IX 

The Indian Partnership Act, 1932. 

1920 

XV 

The Indian Bed Cross Society Act, 

1932 

XI 

The Public Suits Validation Act, 



1920. 



1932. 

1920 

XLVII . 

The Imperial Bank of India Act, 

1932 

XII 

The Foreign Eelations Act, 1932. 



1920. 

1932 

XIII 

The Sugar Industry (Protection) Act, 

1920 

XLVIII . 

The Indian Territorial Force Act, 



1932. 



1920. 

1932 

XXIII . 

The Criminal Law Amendment Act, 

1920 

XLIX . 

The Auxiliary Force Act, 1920. 



1932. 

1921 

XVIII . 

The Maintenance Orders Enforce- 

1933 

n 

The Children (Pledging of Labour) 



ment Act, 192L 



Act, 1933. 

19221 

XI 

The Indian Income-tax Act, 1922. 

1933 

VII 

The Indian Finance Act, 1933. 

1922 

XII 

The Indian Finance Act, 1922. 

1933 

XVII 

The Indian Wireless Telegraphy Act, 

1922 

[a.] 

The Indian States (Protection against 



1933. 



Disaffection) Act, 1922. 

1933 

XXVII . 

The Indian Medical Council Act, 1933. 

1923 

IV 

The Indian Mines Act, 1923. 

1934 

II 

The Eeserve Bank of India Act, 1934, 

1923 

V 

The Indian Boilers Act, 1923. 

1934 

VHI 

The Khaddar (Name Protection) Act, 

1923 

YIII 

The Workmen’s Compensation Act, 



1934. 



1923. 

1934 

IX 

The Indian Finance Act, 1934. 

1923 

XXIII . 

The Legal Practitioners (Women) 

1934 

XI 

The Indian States (Protection) Act, 



Act, 1923. 



1934. 

1924 

VI 

The Criminal Tribes Act, 1924. 

1934' 

XIV 

The Sugar (Excise Duty) Act, 1934. 

1925 

XXXIX . 

The Indian Succession Act, 1925. 

1934 

XVI 

The Matches (Excise Duty) Act, 1934. 

1926 

XI 

The Promissory Notes (Stamp) Act, 

1934 

XX 

The Indian Carriage by Air Act, 



1926. 



1934. 

1926 

XVI 

The Indian Trade Unions Act, 1926. 

1934 

XXII 

The Indian Aircraft Act, 1934. 

1926 

XXI 

The Legal Practitioners (Fees) Act, 

1934 

XXIII . 

The Mechanical Lighters (Excise 



1926. 



Duty) Act, 1934. 

1926 

1 XXXVIII 

The Indian Bar Councils Act, 1926. 

1934 1 

XXV 

The Factories Act, 1934. 

1929 

vir 

The Trade Disputes Act, 1929. 

19341 

XXXI . 

The Iron and Steel Duties Act, 1934. 

1929 

XIX 

The Child Marriage Eestraint Act, 

1934 

XXXII . 

The Indian Tariff Act, 1984. 

1 


1929. 

1935 

ta] 

The Indian Finance Act, 1935. 

1930 

II 

The Dangerous Drugs Act, 1930. 

1936 

[a] 

The Indian Finance Act, 1936. 

1930 

III 

The Indian Sale of Goods Act, 1930, 

1936 

III 

The Parsi Marriage and Divorce Act, 

1930 

XVIH . 

The Silver (Excise Duty) Act, 1930. 



1936. 

1930 

XIX 

The Indian Companies (Amendment) 

1936 

IV 

The Payment of Wages Act, 1936. 



Act, 1930. 

1936 

XIV 

The Geneva Convention Implement- 

1930 

XXIV • 

The Indian Lac Cess Act, 1930. 



ing Act, 1936. 

1931 

M 

The Indian Finance Act, 1931. 

1937 

I . 

The Agricultural Produce (Grading 

1931 

[a] 

The Indian Finance (Supplementary 



and Marking) Act, 1937. 



and Extending) Act, 1931. 

1937 

VI 

The Arbitration (Protocol and Con- 

1931 

XVI 

The Provisional Collection of Taxes 



vention) Act, 1937. 



Act, 1931. 

1937 

[a] 

The Indian Finance Act, 1937. 


[a] These Acts are made by the Governor-General under S. 67B of the Government of India Act. No number 
'was given to these Acts. ^ 


THE SECOND SCHEDULE. 


iSee sections 2 (1) and S.] 
Acts •partially extended to Berar, 


Tear 

Number. 

1 

Short Title. 



Short Title. 

1843 

V . .■ 

The Indian Slavery Act, 1843. 

1 

1886 

VI 

The Births, Deaths and Marriages 

1850 

XII .] 

The Public Accountants’ Default Act, 



Begistration Act, 1886. 



1850. 

1886 

XI 

The Indian Tramways Act, 1886. 

1850 

XXXVII . 1 

The Public Servants (Inquiries) Act, 

1890 

I 

The Eevenue Eecovery Act, 1890. 



1850. 

1890 i 

VI 

The Charitable Endowments Act, 

1855 

XXIV . 

The Penal Servitude Act, 1855. 

1 


1890, 

1870 

VII 

The Court-fees Act, 1870. 

1890 

IX 

The Indian Bailways Act, 1890, 

1871 

XXIII . 

The Pensions Act, 1871. 

1895 

XV 

The Crown Grants Act, 1895. 

1881 

XI 

The Municipal Taxation Act, 1881. 

1897 

III 

The Epidemic Diseases Act, 1897. 

1882 

IV 

The Transfer of Property Act, 1882. 

1897 

X 

The General Clauses Act, 1897. 

1885 

XIII 

The Indian Telegraph Act, 1885. 

1897 

XIV 

The Indian Short Titles Act, 1897. 
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Year 

1 Number. 

Short Title. 

1898 

YI 

The Indian Post Office Act, 1898. 

1899 

II 

The Indian Stamp Act, 1899. 

1899 

IV 

The Government Buildings Act, 1899. 

1913 

VII 

The Indian Companies Act, 1913. 

1914 

IX 

The Local Authorities Loans Act, 
1914. 

1916 

XV 

The Hindu Disposition of Property 
Act, 1916. 

1917 

V 

The Destruction of Records Act, 1917, 

1918 

II 

The Cinematograph Act, 1918. 

1920 

X 

The Indian Securities Act, 1920. 

1920 

XXXIX . 

The Indian Elections Ofiences and 
Inquiries Act, 1920. 

1923 

ra 

The Cotton Transport Act, 1923, 

1923 

XIX 

The -Indian Official Secrets Act, 

1 1923. 


Year 


Short Title^ 

1924 

XIII 

The Indian (Specified Instrument?} 
Stamp Act, 1924. 

1925 

IV 

The Indian Soldiers (Litigation) Act, 
1925. 

1925 

XII 

The Cotton Ginning and Pressing 
Factories Act, 1925. 

1925 

XIX 

The Provident Funds Act, 1925. 

1927 

XVI 

The Indian Forest Act, 1927. 

1928 

xn 

The Hindu Inheritance (Removal of 
Disabilities) Act, 1928. 

1929 

II 

The Hindu Law of Inheritance 
(Amendment) Act, 1929. 

1930 

XXX 

The Hindu Gains of Learning Act;, 
1930. 

1936 

V 

The Decrees and Orders Validating 
Act, 1936. 


THE THIRD SCHEDULE. 
[See section 2 (2)^ 

AeU Amended, 


Name of Act, 


Amendments. 


The Code of Civil Proeednre, 
1908 (Act V of 1908). 


In section 7 and in rule 1 of Order L in the First Schedule, — 

( a) after the figures “1887^* the words and figures ‘*or under the Bernr 
Small Cause Courts Law, 1905** shall he inserted, and 

(b) for the words “under that Act*’ the words “under the said Act or Law’* 

shall be substituted. 


The Indian Limitation 
1908 (IX of 1908). 


Act, 


In Article 161 of the First Schedule, the word “Provincial” in both places 
where it occurs, shall be omitted, and after the words “Small Causes**, 
whei’e they occur for the first time, the brackets and words “(other than a 
Presidency Small Cause Court)” shall be inserted. 


THE FOURTH SCHEDULE. 


(See section 4.) 

Acts which have ceased to have effect and are repealed in Berar, 


Year 

Number. 

Short Title. 

Year 

Number. 

1 

Short Title. 

1841 

XIX 

The Succession (Property Protection) 

1912 

VI 

The Indian Life Assurance Companies 



Act, 1841. 



Act, 1912. 

1847 

XX 

The Indian Copyright Act, 1847. 

1914 

VIII 

! The Indian Motor VehicWAct, 1914. 

1860 

IX 

The Employers and Workmen (Dis- 

1919 

X 

The Excess Profits Duty Act, 1919. 



putes) Act, 1860. 

1923 

X 

The Indian Paper Currency Act, 1923. 

1865 

X 

The Indian Succession Act, 1865. 

1926 

XIX 

The Indian Finance Act, 1926. 

1865 

XXI 

TheParsi Intestate Succession Act, 

1927 

Y . 

The Indian Finance Act, 1927. 



1865. 

1928 

XX 

The Indian Insurance Companies Act, 

1881 

V 

The Probate and Administration Act, 



. 1928. 



1881. 

1929 

X 

The Indian Census Act, 1929. 

1881 

VI 

The District Delegates Act, 1881. 

1933 

XIII 

The Safeguarding of Industries Act, 

1889 

VII 

The Succession Certificate Act, 



1933. 



1889. 

1935 

[a] 

The Criminal Law Amendment Act, 

1911 

XH 

The Indian Factories Act, 1911. 



1936. 

1912 

V 

The Provident Insurance Societies 

1936 

I . 

The Italian Loans and Credits Prohi- 



Act, 1912. ; 



bition Act, 1936. 


M This Act is made by the G-ovemor-General under S. 67B of the G-overnment of India Act, No number 
was given to this Act. 








^THE INDIAN BILLS OF LADING ACT, 1856. 

COGNATE ACTS AND PROVISIONS. 

1. Bills of Lading act, 1855 (18 & 19 Viet, c. ill). 

2. CAERIAGE OF GOODS BY SEA ACT, XXVI OF 1925, S. 4. 

3. Sale op Goods Act, III of 1930, Sections 2 (4), 18 to 25, and 50 to 52. 

ACT IX of 1856.^ 

[lltli April 1856.] 

An Act to amend the Lato 7*elating to Bills of Lading. 

Whereas by the custom of merchants a bill of lading of goods being transferable by- 
Preamble, endorsement, the property in the goods may thereby pass to the endorsee, tut 
nevertheless all rights in respect of the contract contained in the bill of lading continue in the* 
original shipper, or owner, and it is expedient that such rights should pass with the property ; And 
whereas it frequently happens that the goods in respect of which bills of lading purport to be 
signed have not been laden on board, and it is proper that such bills of lading in the hands of a 
bona fide holder for value should not be questioned by the master or other person signing the* 
same, on the ground of the goods not having been laden as aforesaid ; it is enacted as follows : — 
[a] This title has been given by the Indian Short Titles Act, 1897 (14 [XIV] of 1897). [b] This Act is based 
on the Bills of Lading Act, 1856 (18 and 19 Vict. c. 111). Act IX of 1856 has been declared to be in force in 
the whole of British India, except the Scheduled Districts, by the Laws Local Extent Act (15 [XV] of 1874) ^ 
Section 8. 

It has been declared by notification under S. 3 (a) of the Scheduled Districts Act (14 [XIV] of 1874), to be in 
force in the following Scheduled Districts: — 

Sindh ... ... ... ... See Gazette of Ind%a ... 1880, Pt. I., p. 672. 

West Jalpaiguri ... ... ... Ditto ... 1881, Pt. I., p, 74. 

The Districts of Hazaribagh, Lohardaga (now the 

Ranchi District, see Calcutta Gazette, 1899, Pt. I, 

p. 44) and Manbhum, and Pargana Dhalbhum, 

and the Kolhan in the District of Singbhum ... Ditto ... 1881, Pt. I., p. 504. 

The District of Sylhat ... ... ... Ditto ... 1879, Pt. I., p. 681. 

The rest of Assam (except the North Lushai Hills) Ditto ... 1897, Pt. I., p. 299, 

1. Every consignee of goods named in a bill of lading, and every endorsee of a bill of lading 
Bights binder hills of lad- to whom the property ’in the goods therein mentioned shall pass, upon 

ing to vest in consig^iee or or by reason of such consignment or endorsement, shall have transferred 
mdorsee. ^ 0 ^ 32 ^ vested in him all rights of suit, and be subject to the same 

liabilities in respect of such goods as if the contract contained in the bill of lading had been made 
with himself. 

2. Nothing herein contained shall prejudice or affect any right of stoppage in transituf" or 
Not to affect right of any right to claim freight against the original shipper or owner, or any 

stoppage m h'ansitu or liability of the consignee or endorsee by reason or in consequence of his. 
clabtis for freight. being Such consignee or endorsee, or of his receipt of the goods by 

reason or in consequence of such consignment or endorsement. 

[a] As to stoppage in transit, see the Indian Contract Act, 1872 (9 [IX] of 1872), Ss. 99-106 (now see Sale of 
Goods Act, 1930 (3 [IHJ of 1930), Ss. 50-52). 

3. Every bill of lading in the hands of a consignee or endorsee for valuable consideration. 
Bill of lading in hands of representing goods to have been shipped on board a vessel, shall be 

consignee, do., conclusive conclusive' evidence of such shipment as against the master or 'other 
evidence of the sliipjnent as person signing the same, notwithstanding that such goods or some part- 
against master, dc. thereof may not have been so shipped, unless such holder of the bill of 

lading shall have had actual notice at the time of receiving the same that the goods had not in fact 
been laden on board : 

Provided that the master or other person so signing may exonerate himself in respect of such- 
Proviso, misrepresentation, by showing that it was caused without any default on his part, and 
wholly by the fraud of the shipper or of the holder, or some person under whom the holder claims. 

Sections 1 to 3 — Notes [2] A bill of lading is intended to provide for the 

[1] The object of the Act is to provide for oases rights and liabilities of the parties in referen^^ to the 
where the goods have not been shipped at all. Its ap- contract to carry; it is not concerned with liabilities to 
plication is limited to endorsee to whom property in the contribution in general average. (Vol 12) 1925 Sind 7o 
goods shall pass by reason of such endorsement. (1909) (79) : 21 Sind L B 29. , , . ^ . 

3 Sind L R 203 (206). [3] A bill of lading is a document of title signed bj 



THE BIRTHS, DEATHS AND MARRIAGES REGISTRATION ACT, 1886 . 

CONTENTS. 


CHAPTER I. 
Preliminaey. 

Section's. 

1, Short title and commencement. 

2. Local extent. 

8. Definitions. 

4. Saving of local laws, 

5, Powers exercisable from time to time. 


CHAPTER IL 

'General Registry Offices of Births, 
Deaths and Marriages. 

6. Establishment of general registry offices and 

appointment of Registrars General. 

7. Indexes to be kept at general registry office. 
’8. Indexes to be open to inspection. 

9. Copies of entries to be admissible in evi-. 
dence. 

10. Snperintendence of Registrars by Registrar 

General. 

CHAPTER III. 

Registration of Births and Deaths. 

A, -- Application of this Chapter, 

11. Persons whose births and deaths are regis- 

trable. 

B. —^Begistration Establishment 

12. Power for Provincial Government to ap. 

point Registrars for its territories. 

18. Power for Central Government to appoint 
Registrars for Indian States. 

14. Registrar to be deemed a public servant. 

16. [Bepealed,] 

Sections 1 to 3 ^ contd.) 

“the shipowner or by the master or other agent of the 
shipowner which states that certain specified goods 
have been shipped upon a particular ship and which 
purports to set out the terms on which such goods have 
been delivered to and received by the ship. The bill of 
lading is symbol of the right -of property in the goods 
specified therein. Its possession is equivalent to the 
possession of the goods themselves, and its transfer, 
being symbolical, delivery of the goods themselves has, 
by mercantile usage, the same effect as an actual deli- 
very in the circumstances. (Yol26) 1939 Sind 225 (229): 
'I L E (1939) Kar 439. 

[4] If the consignee claims the goods under a bill of 
lading, he is bound by the terms. (Yol 15) 1928 Bom 5 

: 52 Bom 37. 

[5] "Where a bill of lading purporting to be for fifty 
tons of coal contained a printed clause ‘weight, contents 
and value unknown* and similar words were also 
written above the signature of the master, it was held 
that under S- 3 the bill of lading in the above form was 
not, in- the hands of a consignee for value, conclusive 
evidence against the master of the shipment of fifty 
tons. (1872) 9 Bom H 0 R 321 (331, 332), 


Sections. 

16. Office and attendance of Registrar. 

17. Absence of Registrar or vacancy in his 

office. 

18. Register books to be supplied and preserva- 

tion of records to be provided for. 

G — Mode of Begistration, 

19. Duty of Registrar to register births and 

deaths of which notice is given. 

20. Persons authorized to give notice of birth, 

21. Persons authorized to give notice of death. 

22. Entry of birth or death to be signed by 

person giving notice. 

23. Grant of certificate of registration of birth or 

death. 

24. Duty of Registrars as to sending certified 

copies of entries in register books to Re- 
gistrar General. 

25. Searches and copies of entries in register 

books. 

26. Exceptional provision for registration of cer- 

tain births and deaths. 

D . — Penalty for False Information. 

27. Penalty for wilfully giving false informa- 

tion. 

E, — Correction of Errors, 

28. Correction of entry in register of births or 

deaths. 

CHAPTER IV. 

Amendment op Marriage Acts. 

29.31. [Bepealed,] 

[6] Section 3 of Bills of Lading Act is limited to the 
master or the person signing bills. (Yol 12) 1925 Sind 
221 (222) : 18 Sind L R 106. 

[7] Bills of lading are pr%ma facie evidence of 
articles being given to shipping company unless stated 
otherwise. (Yol 12) 1925 Sind 221 (222) : 18 Sind L E 
106. 

[8] It is essential for the purpose of commerce that a 
necessary condition of the operation of a bill of ladipg 
as a document of title is the receipt on' board the ship 
of the goods which the bills of lading cover and which it 
is so declared in the bill itself. (Yol 26) 1939 Sind 225 
(229) : ILR (1939) Kar 439. 

[9] On a transfer of a bill of lading by way of sale, 
mortgage or pledge, the property in the goods passes 
either absolutely or otherwise according to the intention 
of the parties, to the transferee provided that the 
transferor was competent to dispose of the goods. 
(Vol 26) 1939 Sind 225 (229) : ILR (1939) Kar 439. 

[10] Carrier by sea can limit his liability by a bill of 
lading. (Yol 5) 1918 Sind 50 (61) : 11 Sind L R 106. 

[11] On the question as to the burden of proof where 
a bill of lading contains the usual exemption clause, see 
(Yol 11) 1924 Mad 773 (774); 47 Mad 610, 
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OHAPTBE V. 

Special Pbovisions as to cebtain 

EXISTING EBGISTERS. 

“Sbctions. 

^2. Permission to persons having custody of 
certain records to send them within one 
year to Eegistrar General. 

:83. Appointment of Commissioners to examine 
registers. 

BL Duties of Commissioners. 


Sections. 

35. Searches of lists prepared by Commissioners 

and grant of certified copies of entries. 
35A, Constitution of additional Commissions for 
purposes of this Chapter. 

CHAPTEE VL 

Ecles. 

36. Eules. 

37 • "] 


STATEMENT OF OBJECTS AND REASONS. 


*‘It is proposed by this Bill (i) to establish a system 
of voluntary registration of births and deaths for the 
benefit of such classes of the community as would be 
likely to avail themselves of such registration, (ii) to 
■establish general registry offices for keeping registers of 
•the births and deaths so registered, and of marriages 
xegistered under Act III of 1872 or the Indian 
■Christian Marriage Act, 1872 (XV of 1872) and 
'^iii) to provide machinery for giving evidential value to 
■certain existing registers of births, baptisms, deaths, 
l)urials and marriages, which have been kept under no 
flaw. 

2. The subject of the registration of births and deaths 
^mong Europeans in India has been long under the 
^consideration of the Government, whose attention has, 
moreover, been frequently directed to it by memorials 
•from various Christian religious bodies urging very 
strongly the need for legislation. 

3. The Indian Statute-Book contains at present no 
general law for the registration of births and deaths. 
There are indeed, enactments which provide for the re- 
•gistration of births and deaths within certain specified 
.areas, principally municipalities and cantonments, but, 
in the first place these enactments are strictly local in 
ftheir nature, leaving the greater portion of the country 
unprovided for, and, in the next place, their provisions, 
being directed primarily to statistical purposes, are not 
oof such a nature as to make the registers of births and 
deaths kept under them of value for purposes of evi- 
dence. 

4. As to the numerous registers of baptisms and 
burials which are kept by ministers of religion in all 
^arts of the country, it is doubtful how far they can be 
relied on for giving accurately the requisite particulars 
.as to births and deaths, and most of them would, more- 
over, be inadmissible in evidence. 

5. This being the state of the law, and considering 
the importance of the subject generally, and the memo- 
rials above referred to, and having regard to the fact 
Tthat references are frequently made to the Secretary of 
•State for India and to the Government of India for 
proof of age or of deaths in connection with questions 
involving large individual interests, such as rights to 
property, the Government of India is of opinion that it 
is expedient to enact a permissive law under which full 
facilities for registering births and deaths should be 
given to persons valuing unimpeachable evidence of 
‘these events. 


6. As to the second object of the Bill, it is obvious 
that no system of registration of births and deaths can 
be complete or of practical value unless it provides for 
the establishment, at certain centres, of general offices 
where the information registered at the various local 
offices shall be collected and so arranged as to be readily 
available for public reference, 

7. In this connection, the attention of the. Govern- 
ment of India has been directed to the unsatisfactory 
nature of the system of registration of marriages under 
the Indian Christian Marriage Act, 1872, and Act III 
of 1872. 

Documentary evidence of all marriages under the 
former Act is, by the provisions of the Act or the orders 
thereunder, sent to the Secretary of the Local Govern- 
ment who is also empowered to grant certified copies 
which are receivable in evidence. It would seem, there- 
fore, at first sight, that nothing further was required. 
But as a matter of fact, not only are no arrangements 
made for maintaining an index to the marriages the re- 
cords of which are retained in the local Secretariat, 
but the greater portion of the marriage records which 
are received in the local Secretariat have, under 
section 81 of the Act and the orders in force, to be sent 
on in original to the Government of India in the Home 
Department for transmission to the Secretary of State, 
so that the greater number of the marriage records 
which reach the local Secretariat do not remain there 
for purposes of reference and such as do remain are, 
owing to the absence of an index, practically valueless. 

As to Act III of 1872, this Act makes no provi- 
sion for the marriages solemnized under it being re- 
ported to any central authority. The marriage certificate 
books for which it provides are retained by the Registrar 
who is not even required to index them. Their value as 
records of marriage to which they refer is accordingly 
much diminished. 

8. The Government of India have, therefore, availed 
themselves of the opportunity of the proposed legisla- 
tion for the registration of births and deaths to remove 
these defects in the marriage registration law, by pro- 
viding for general registry offices for keeping registers, 
not only of the births and deaths which may be regis- 
tered under the present law, but also of marriages 
which may be registered under Act III of 1872 or 
the Indian Christian Marriage Act, 1872.” 

a(c DC 

— Gazette of India, 1885, Part V, page 12. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION. 

— Amended by Acts XYI of 1890: XXIV of 1934, — Bepealed in part and amended by Acts IX of 1911; 

A ^ ^ X. T. X. AX VTTTT XXXVIII Of 1920. 

—Amended iy Bombay Aet XVII of 1945. —Bepealed in part by Acts n of 1891; XUof 1891; I of 

— Adapted by A. 0. 1938. 
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COGNATE ACTS AND PROVISIONS. 

6. Merchant Shipping act, xxi op 1925^^ 
S. 121 (vi) TO (viii). 

7. Parsi Marriage and Divorce Act, III op^ 
1936, Ss. 6 TO 9. 

8. Penal Code, i860, S. 466. 

9. Registration DF Births, Deaths and Mar- 
riages (Army) Act, 1879 (42 & 43 Vict.» 
c. 8), 

10. Special Marriage Act, III of 1872, Ss. la. 
and 13A. 

ACT NO. VI of 1886.^ 

[Sih March 1886.] 

An Act to provide for the voluntary Begistration of certain Births and 
Deaths, for the establishment of General Registry Offices for 
keeping Registers of certain Births, Deaths and 
Marriages^ and for certain other purposes. 

Whereas it is expedient to provide for the voluntary registration of births and deaths among 
cjertain classes of persons, for the more effectual registration of those births and deaths and of the^ 
marriages registered under Act HI of 1872,^ or the Indian Christian Marriage Act, 1872, and of 
certain marriages registered under the Parsi Marriage and Divorce Act, 1865, and for the establishmenii 
of general registry offices for keeping registers of those births, deaths and marriages ; 

And Whereas it is also expedient to provide for the authentication and custody of certain, 
existing registers made otherwise than in the performance of a duty specially enjoined by the law 
of the country in which the registers were kept, and to declare that copies of the entries in those 
registers shall be admissible in evidence ; 

It is hereby enacted as follows : — 

[a] Por Report of the Select Committee, see Gazette of India, 1886, Pt. IV, p. 103; and for proceedings 
Council, see ibid, 1885, Supplement, pp. 14 and 87, and iikd, 1886, p, 290. [b] Special Marriage Act„ 

3 [III] of 1872. 


1. Cantonments act, ii of 1924, S. 282 (i). 

2. Female Infanticide Prevention Act, VIII 

OF 1870, Ss. 2 AND 3. 

3. Foreign marriage act, 1892 (55 & 56 Viet., 

c. 23), Ss. 9 TO 11, 17, 18, 24. 

4. Indian Christian marriage Act, XV op 

1872, Part IV. 

5. Merchant Shipping Act, 1894 (57 & 58 Viet , 

e. 60), ss. 254 AND 339. 


CHAPTER I. 

Preliminary. 

Short title and 1. (l) This Act may be called the Births, Deaths AND MARRIAGES 
coimitencemenL REGISTRATION ACT, 1886; and 

(2) It shall come into force on such day®* as the ^[Central Government] , by notification in the- 
** [Official Gazette], directs. 

[a] The 1st October 1888, see Gazette of India, 1888, Pt. I, p. 336. [b] Substituted by A. 0. for “Governoc 
General in Council”, [c] Substituted by A. 0. for “Gazette of India”, [d] Sub'section (8) was repealed hj 
the Amending Act, 1891 (12 [XH] of 1891). 

2. This Act extends to the whole of British India®* and applies also ^[to British subjects 

Zocal extent. Indian States ] 

[a] It has been declared in force in the Sonthal Parganas by S. 3 of the Sonthal Parganas Settlement Regulation 
(3 [HI] of 1872), in British Baluchistan by the British Baluchistan Laws Regulation (2 [II] of 1913), S. 3* 
and Schedule, and in the Chittagong Hill Tracts by Notification under S, A: (2) (a) of the Chittagong HilP 
Tracts Regulation (1 [I] of 1900),^ see Notification* No. 13083-E. A., dated 13th August 1927, Calcutta. 
Gazette, Pt, I, p. 1728. [h] Substituted by A. O. for “within the dominions of Princes and States in India 
in alliance with Her Majesty, to British subjects in those dominions”. 

Definitions. 3. In this Act, unless there is something repugnant in the subject or context, — 

“sign” includes mark, when the person making the mark is unable to write his name ; 

“prescribed” means prescribed by a rule made under this Act: and 

“Registrar of Births and Deaths” means a Registrar of Births and Deaths appointed under 
this Act. 

[a] The words “by the Governor-General in Council” were repealed by A. 0. 

4. NolMng in this Act, or in any rule made under this Act, shall affect any law heretofore 
0 / oca lam. hereafter passed providing for the registration of births and deaths withint 
particular local areas. 
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Powers exerdsahle 5. All powers conferred by this Act may be exercised from time to timo 

from time to time, as occasion requires. 

CHAPTEE n. 

Geneeal Eegistet Opetces op Births, Deaths and Maeriages. 

Bstablishmeat of general , ,m 

registry offices and appoint- 6 . (1) Each “[Provincial Government] — 

- mmit ofBegisirars General. 

(a) shall establish** a general registry office for keeping such certified copies of registers of 
births and deaths registered under this Act, or marriages registered under Act III of 1872 
(to pjwide a form of mari'iage in certain cases) or the Indian Christian Marriage Act, 
1872, or, beyond the local limits of the ordinary original civil jurisdiction of the High Court 
of Judicature at Bombay, under the Parsi Marriage and Divorce Act, 1865,® as may be sent 
to it under this Act, or under any of the three last-mentioned Acts, as amended by this 
Act ;,and 

fb ) may appoint‘d to the charge of that office an officer, to be called the Eegistrar General of 
Births, Deaths and Marriages, for the territories under its administration. 

* *] 

[a] Substituted by A. 0. for “Local Government.” [b] For General R^try OjBfices established for different 
provinces, see local Rules and Orders for; Delhi, see Gazette of India, 1912, »Pt. I, page 1105. [c] See now the 
Parsi Marriage and Divorce Act, 1936 (3 [III] of 1936). [d] For Registrars General appointed for different 

provinces, see local Rules and Orders, [e] Sub-section (2) was repealed by A. O. 

7. Each Eegistrar General of Births, Deaths and Marriages shall cause indexes of all the 
Indexes to he Tcept at certified copies of registers sent to his office under this Act, or under Act ITT 
general registry office, of 1872, the Indian Christian Marriage Act, 1872, or. the Parsi Marriage and 
Divorce Act, 1865® as amend^ by this Act, to he made and kept in his office in the prescribed 
form. 

[a] See now the Parsi Marriage and Divorce Act, 1936 (3 [III] of 1986.) 

8* Subject to tbe payment of the prescribed fees, the indexes so made shall be at all reasonable 
Indexes to he open to times open to inspection by any person applying to inspect them, and copies 
i/nspection. of entries in the certified copies of the registers to which the indexes relate 

shall be given to all persons applying for them. 

9. A copy of an entry given under the last foregoing section shall be certified by the Eegistrar 
Copies of entries to he ad~ (feneral of Births, Deaths and Marriages, or by an officer authorized^ 

missihle in evidence. in this behalf by the **[ Provincial Government], and shall be admissible 

in evidence for the purpose of proving the bii*th, death or marriage to which the entry relates. 

[a] For such authorizations, see local Rules and Orders, [b] Substituted by A. 0. for “Local Government*'. 

10, Each Eegistrar General of Births, Deaths and Marriages shall exerci^ a general superin^ 
Superintendence of Be- tendence over the Eegistrars of Births and Deaths in the territories 

gistrars by Begistrar General, for which he is appointed- 

CHAPTEE IIL 

Eegistration of Births and Deaths. 

A. — Application of this Chapter. 

BersMts whose Inrtlis and 11. (l) The persons whose births and deaths shall, in the first instaiJce, 
deaths are registrable. he registrable under this Chapter are the following, namely : 

( a) in British India, the members of every race, sect or trihe to which the Indian Succession 
Act, 1866,®’ applies, and in respect of which an order under section 332 of that Act is not 
for the time being in force, and all persons professing the Christian religion ; 

(h) in Indian States], British subjects being members of a like race, sect or tribe or profes- 
sing the Christian religion. 

(2) But the ®[ Provincial Government], by notification in the Official Gazette, may 

'^3 extend iiie operation of this Chapter to any other class of 
persons either generally or in any local area. 

[a] See now the Indian Succession Act, 1925 (39 [XXXIX] of 1925), S. 3. [b] Substituted by A. O. for “the 
dominions of Princes and States in India in alliance with Her Majesty**, [c] Substituted by A. 0. for 
“Local Government”, [d] The words “with the previous approval of the Governor-General of Tndfa m 
Council** were omitted by the Devolution Act, 1920 (38 [XXXYIII] of 1920), S. 2 and Sch. L 
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B, — Begistration Establishment. 

^12. The ^[Provincial Government] may appoint, either by name or by virtue of their office, 
Power for Provincial SO many persons a$ it thinks necessary to be Registrars of Births and 
Government p appoint Be^ Deaths for such local areas within the territories under its adminis- 
gistrars for its territories, tration as it may define and, if it sees fit, for any class of persons 
within any part of those territories. 

[a] As to Registrars appointed under this section, see different local Rules and Orders, and General Rules and 
Orders, Vol. II, P. 559. [b] Substituted by A. 0. for “Local Government”. 


13. The ^'[Central Government] may, by notification in the ^[Official Gazette], appoint, either 
Power for Central Govern- by name or by virtue of their office, so many persons as ®[it] thinks 
ment to appoint. necessary to be ^Registrars of Births and Deaths for such local areas 

* Registrars for Indian within ®[any Indian State] as ®[it] may define and, if ®[it] sees fit, for 

any class of persons within any part of ^ [those States.] 

❖ 5!? :!i :{ij 

[a] Substituted by A. 0. for “Governor-General in Council.” [b] Substituted by A. O. for “Gazette of India.” 
[c] Substituted by A. O. for “he”, [d] Por Registrars of Births and Deaths appointed under this section 

for — (1) Indian States in the Bombay Presidency, see British Enactments in force in Indian States; (2) States 
of Pudukottai, Banganapalle, and Sandur, see Gazette of India. 1889, Pt. I. p. 52; (3) State of Mysore, see 

Gazette of India, 1889, Pt. I, p. 54, and ibid, 1893, Pt. I, p 381; (4) Hyderabad State, see Gazette of India, 
1889 and 1890, Pt. I, pp. 621 and 468, respectively; (5) Rampur and Tehri States, see Gazette of India, 1891, 
p. 424; (6) Kashmir and Jammn, see British Enactments m force in Indian States; (7) Central Provinces 
Feudatory States, see British Enactments in force in Indian States, and Gazette of India, 1895, Pt. I, p. 404; 
(8) States in the Central India Agency, see British Enactments m force in Indian States; (9) The territory 
of the Raja of Nahan (Sirmur), see Gazette of India, 1899, Pt. I, p. 277; (10) Certain States in Rajputana, 
see Gazette of India, 1912, Pt. I, p. 1051; (11) Baluchistan Agency Territories, see Gazette of India, 1903, 
Pt. I, p. 916; (12) State of Cambay, see Gazette of India, 1917, Pt. I, p. 1073. [e] Substituted by A. O. . 

for “the dominions of any Prince or State in India in alliance \7ith Her Majesty”, [f] Substituted by A. 6, 
for “those dominions”, [g] The proviso added by S. 2 and Sch. I of the Devolution Act. 1920 (38 
[XKXVIII] of 1920), was repealed by A. O. . ^ ^ V 


Registrar to he deemed a H. Every Registrar of Births and Deaths shall be deemed to be a 

public servant. public servant within the meaning of the Indian Penal Code. 

15. [Power to remove Registrars.] Repealed by the A. 0. 

7 - Every Registrar of Births and Deaths shall have an office in the 

and of ^gistrar. within the part of the territories or dominions, for which he is 

appointed. 

(2) Every Registrar of Births and Deaths to whom the ®’[ Provincial Government] may 
direct this suh-section to apply shall attend at his office for the purpose of registering births and 
deaths on such days and at such hours as the Registrar General of Births, Deaths and Marriages 
may direct, and shall cause to be placed in some conspicuous place on or near the outer door of 
his office his name, with the addition of Registrar of Births and Deaths for the local area or class 
for which he i§ appointed, and the days and hours of his attendance. 

[a] Substituted by A. 0. for “Local Government”. 


17t ‘ 1) When any Registrar of Births and Deaths to whom the Provincial Government] 
Absence of Registrar or may direct this section to apply^, not being a Registrar of Births and 
vacancy in his office. ^ Deaths for a local area ®[in the town of Calcutta or Madras or in the 
city^ of Bombay ] , is absent, or when his office is temporarily vacant, any person whom the 
Registrar General of Births, Deaths and Marriages appoints in this behalf, or, in default of such 
appointment, the^ Judge of the District Court within the local limits of whose jurisdiction the 
R^istrar s office is situate, or such other officer as the *■[ Provincial Government] appoints in this 
behalf, shall be the Registrar of Births and Deaths during such absence or until the ^ [ Provincial 
Government ] fills the vacancy. 

When any such Registrar of Births and Deaths for a local area ®[in the town of Calcutta 
or Madras or in the city of Bombay ] is absent, or when his office is temporarily vacant, any 
person whom the Registrar General of Births, Deaths and Marriages appoints in this behalf shall 

be the Registrar of Births and Deaths during such absence or until the “■[ Provincial Government] 
iffia the vacancy. 


Sections 12 and 13 — Note 

_ “By Sections 12 and 13, we have proposed to enable 
1^1 Government in British India, and the Governor- 
Oen^l in Council in States in India in affiance with 
•Her Majesty, to appoint Registrars of Births and Deaths 


for classes of persons as well as for local areas. It will 
thus be practicable to appoint ministers of religion to be 
Registrars of Births and Deaths for their own congrega- 
tions only without imposing on them duties for which 
they might have neither leisure nor • inclination.” — 
Select Committee Report. 
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(8) The Eegistrar General of Births, Deaths and Marriages shall report to the [ Provincial 
Government] all appointments made by him under this section. 

[a] Substituted by A. 0. for ‘‘local Government”, [b] The section has been declared by the Government 
of Madras to apply to all Registrars appointed by that Government under S. 12, &ee Madras Rules and Orders, 
[c] These words were substituted for “m the town of Calcutta, Madras or Bombay” by the Greater Bombay 
Laws^and the Bombay High Court (Declaration of Limits) Act, 1945 (17 [XVII] of 1945), S. 9 and Seh. E. 
”City!of Bombay” means the area within the local limits of the ordinary original civil jurisdiction of the High 
Court of Bombay immediately before the commencement of Bombay Act 17 [XVII] of 1945. — See ibid, S. 2 (1). 

18 . The ® [Provincial Government] shall supply every Eegistrar of Births and Deaths with 
Register boohs to be supplied ^ Sufficient number of register books of births and of register books 
and preservation of records to of deaths, and. shall make suitable provision for the preservation of the 
be provided for. records connected with the registration of births and deaths. 

[a] Substituted by A. 0. for “Local Government”. 

C . — Mode of Begistration. 


19 . Every Eegistrar of Births and Deaths, on receipt of notice of a birth or death within the 

Duty of Registrar to register l<^cal area Or among the class for which he is appointed, shall, if the 
births and deaths of which notice is given within the prescribed time and in the prescribed 
notice is given. mode by a person authorized by this Act to give the notice, forthwith 

make an entry of the birth or death in the proper register book : 

Provided that — , 

(a) a he has reason to believe the notice to be in any respect false, he may refuse to register 
the birth or death until he receives an order from the Judge of the District Court 
directing him to make the entry and prescribing the manner in which the entry is to be 
made ; and 

(b) he shall not enter in the register the name of any person as father of an illegitimate child, 

unless at thp request of the mother and of the person acknowledging himself to be the 
father of the child. 

nUiTe^ofUrth^^^^^ 20 . Any of the following persons may give notice of a birth, namely : 

(a) the father or mother of the child ; 

(b) any person present at the birth ; 

(g) any person occupying, at the time of the birth, any part of the house wherein the child 
was born and having knowledge of the child having been born in the house ; 

(d) mY medical practitioner in attendance after the birth and having personal knowledge of 

the birth having occurred ; 

(e) any person having charge of the child. 

Persons authorized to give 21 . Any of the following persons may give notice of a death, 
notice of death. namely i —— 

(a) any relative of the deceased having knowledge of any of the particulars required to be 
registered concerning the death; 

(b) any person present at the death; 

(c) any person occupying, at the time of the death, any part of the house wherein the death 

occurred and having knowledge of the deceased having died in the house; 

(d) any person in attendance during the last illness of the deceased; 

(e) any person who has seen the body of the deceased after death. 

Entry of birth or death to 22 . (l) When an entry of a birth or death has been made by the 

be signed by person giving Eegistrar of Births and Deaths under section 19, the person giving 

notice of the birth or death must -sign the entry in .the register in 
the presence of the Eegistrar : 

®'[ Provided that it shall not be necessary for the parson giving notice to attend before the 
Registrar or to sign the entry in the register if he has given such notice in writing and has 
furnished to the satisfaction of the Eegistrar such evidence of his identity as may be required by 
any rules made by the ^[Provincial Government] in this behalf.] 

{jSJ Until the entry has been so signed ^[or the conditions specified in the proviso to sub^ 
section (Ij have been complied with,] the birth or death shall not be deemed to be registered 
under this Act. 
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(8) When the birth of an illegitimate child is registered, and the mother and the person 
acknowledging himself to be the father of the child jointly request that that person may be registered 
as the father, the mother and that person must both sign the entry in the register in the presence of 
the Eegistrar. 

[a] Inserted by the Births, Deaths and Marriages Registration (Amendment) Act^l911 (9 [IX] of 1911), S. 2. 
[bj Substituted by A. 0. for “Looal Government*’, 

Grant of certificate of 23. The Eegistrar of Births and Deaths shall, on application made 
registration of birth or at the time of registering any birth or death by the person giving notice 
of the birth or death, and on payment by him of the prescribed fee, give 
to the applicant a certificate in the prescribed form, signed by the Eegistrar, of having registered 
the birth or death. 

24. (1) Every Eegistrar of Births and Deaths in British India shall send to the Eegistrar 
Duty of Begistrars as to send- Creneral of Births, Deaths and Marriages for the territories within 

i7ig certified copies of e^vtries which the local area or class for which he is appointed is situate or 
m register boohs to Registrar resides, at the prescribed intervals, a true copy certified by him, in 
General prescribed form, of all the entries of births and deaths in the 

register book kept by him since the last of those intervals ; 

Provided that in the case of Eegistrars of Births and Deaths who are clergymen of the 
Churches of England, Eome and Scotland, the Eegistrar may, if so directed by his ecclesiastical 
superior, send the certified copies in the first instance to that superior, who shall send them to the 
proper Eegistrar General of Births, Deaths and Marriages. 

In this sub-section ‘‘Church of England” and “Church of Scotland” mean the Church of 
England and the Church of Scotland as by law established respectively ; and “Church of Eome” 
means the Church which regards the Pope of Eome as its spiritual head. ^ * 

The provisions of sub-section fij shall apply to every Eegistrar of Births and Deaths in 
^[any Indian State] with this modification that the certified copies referred to in that sub-section 
shall be sent to such one of the Eegistrars General of Births, Deaths and Marriages as the ^[Central 
Government], by notification® in the ^[Official Gazette],* appoints in this behalf. 

0[ * * :is * 5K 

[a] Substituted by A. 0. for “the dominions of any Prinoe or State in India in alliance with her Majesty**, 

[b] Substituted by A. O. for “Governor- General in Council’*, [o] For an instance of such notification, see 

Gazette of India, 1923, Pt. I, p. 204. [d] Substituted by A. O. for “Gazette of India”, [e] The proviso 

added by the Devolution Act, 1920 (38 [XXXVIII] of 1920), S. 2 and Sch. I, was repealed by A. O. 

25. (l) Every Eegistrar of Births and Deaths shall, on payment of the prescribed fees, at all 
Searches and copies of reasonable times, allow searches to be made in the register books kept 

mtries in register hooks. by him, and give a copy of any entry in the same, 

(2) Every copy of an entry in a register book given under this section shall be certified by 
the Eegistrar of Births and Deaths and shall be admissible in evidence for the purpose of proving 
the birth or death to which the entry relates. 

26. Notwithstanding anything in section 19, the * [Provincial Government] may make rules^ 
JExceptional provision authorizing Eegistrars of Births and Deaths, on conditions and in circum- 

for stances to be specified in the rules, to register births and deaths occurring 

ram oirths and deaths. appointed. 

words “Local Government”, which had been substituted for the words 
in Council” by the Births, Deaths and Marriages Registration (Amendment) Act, 1911 
^ E.1A] of 1911), S. 3. [b] For rules made under S. 26 conjointly with Ss. 28 and 36, see General Rules and 

Orders Vol. II, page 662, and difierent local Rules and Orders. All rules made by the “Governor-General in 
Council” under this Act before 1911 shall be deemed to have been made by the Provincial Government, see 
the Births, Deaths and Marriages Registration (Amendment) Act, 1911 (9 [IX] of 1911), S. 6. 


Section 23 — Note 1. 

It has been observed in the following case that in a 
mvoroe ease a certificate granted under S. 23 of this Act 
l^s been made evidence by the Act of the fact of mar- 

129 

LWote: — The reference to S. 23 does not seem to be cor- 
rect. Now see S. 80, Christian Marriage Act, 1872.] 


Section 26 — Note 1. 

Events occurring in the course of journeys, or in 
places for which Begistrars of Births and Deaths have 
not been appointed may, by the rules framed under 
this section be, made registrable. See Select Committee 
Report. 
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D . — Penalty for False Information, 

27. If any person wilfully makes, or causes to be made for the purpose of being inserted in 
Penalty for loilfully giving any register of births or deaths, any false statement in connection 

false informahon. any notice of a birth Or death under this Act, he shall be punished 

with imprisonment for a term which may extend to three years, or with fine, or with both. 

JB. — Correction of Errors, 

28. (1) If it is proved to the satisfaction of a Registrar of Births and Deaths that any entry 
Correction of entry in of a birth or death in any register kept by him under this Act is erroneous 

9'egister of Urths or deaths, form or substance, he may, subject to such rnles^ as may be made 
by the ^[Provincial Government] with respect to the conditions and circumstances on and' in which 
■errors may be corrected, correct the error by entry in the margin, without any alteration of the 
original entry, and shall sign the marginal entry and add thereto the date of the correction. 

(2) If a certified copy of the entry has already been sent to the Registrar General of Births, 
Deaths and Marriages, the Registrar of Births and Deaths shall make and send a separate certified 
^opy of the original erroneous entry and of the marginal correction therein made. 

£a] For rules made under S. 26 conjointly \9ith Ss. 28 and 86, see foot-note to S. 26 supra, [b] Substituted 
by A. O. for “Local Government” which had been substituted for “Governor-General m Council” by the 
Births, Deaths and Marriages Registration (Amendment) Act, 1911, (9 [IX] of 1911), S. 3. 


CHAPTER IV, [Amendment of Marriage Acts. Sections 29 to 31.] [Repealed by the 
Jiepealing Act, 1988 (I of 1938)^ S, 2 and Schedule*] 

CHAPTER V. 

Special Provisions as to certain existing Registers. 

32. If any person in British India, or in ®[any Indian State], has for the time being the 

Permission to persons custody of any register or record of birth, baptism, naming, dedication, 

ZmZ persons of the referred to in section 11, sub- 

*one year to Begistrar section (I), or of any register or record of marriage of any persons of the 
General. classes to which Act III of 1872 or the Indian Christian Marriage Act, 

1872, or the Parsi Marriage and Divorce Act, 1865, applies, and if such register or record has been 
made otherwise than in performance of a duty specially enjoined by the law of the country in 
which the register or record was kept, he may, ^Cat any time before the first day of April 1891] 
send the register or record to the office of the Registrar General of Births, Deaths and Marriages 
for the territories within which he resides, or, if he resides within ®[any Indian State], to such one 
of the Registrars General as aforesaid as the ^[Central Government], by notification® in the 
^[Official Gazette], directs in this behalf : 

® [Provided that such register or record shall, in the case of ^[any Indian State] which Hisl 
■within the political charge of a [Provincial Government], be sent to the Registrar General of Births, 
Deaths and Marriages for the territories under the administration of that ^ [Provincial Government].] 

[a] Substituted by A. 0. for “the dominions of any Prince or State in India in alliance with Her Majesty.** 

[b] Substituted for “within one year from the date on which this Act comes into force” by the Births, Deaths 
and Marriages Registration Act (1886) Amendment Act, 1890 (16 [XVIJ of 1890), S. 1. [o] Substituted by 
A. O. for “the dominions of any such Prince or State as aforesaid.” [d] Substituted by A. O. for “Governor- 
General in Council”, [e] For an instance of such notification, see Gazette of India, 1899, Pt. I, p. 424- 

£f] Substituted by A. 0. for “Gazette of India”, [g] Inserted by the Devolution Act, 1920 (38 [XXXYHI] of 
1920), S. 2 and Seh, I. [h] Substituted by A. O. for “any such dominions.” [i] Substituted by A. O. for 
“are”, [j] Substituted by A. 0. for “Local Government”. 

33. ^1.(1) Any '^[Provincial Government] in the case of registers or records sent under section 82 

Appointment of Commis - to the Registrar General for the territories under its administration, and 

rsioners to examine registers- the ® [Central Government], in the case of registers or records so sent to 
iiny other Registrar General appointed by ^[it] under the said section, may appoint so many 
persons as it ®[* '‘'1 thinks fit to be Commissioners for examining such registers or records.! 
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(2) The Commissioners so appointed shall hold oflSee for such period as the ^[authoritjr 
appointing them], by the order of appointment, or any subsequent order, directs. 

[a] Substituted by the Devolution Act, 1920, (38 [XXXYIII] of 1920), S. 2 and Sch. I, for the original sub- 
section (1). [b] Substituted by A O. for “Local Government”, [c] SuhsUtuted by A. O. for “Governor- 

General in Council”, [d] Substituted by A. 0. for “him”, [e] The words “or he, as the case may be” 
were repealed by A. O. [f] Substituted for “Governor-General in Council” by the Devolution Act, 1920 (38' 
[XXXYin] of 1920), S. 2 and Sch. I. 

Si. (l) The Commissioners appointed under the last foregoing section shall enquire into the* 
Duties of Couimissioners. state, Custody and authenticity of every such register or record as may- 
be sent to the Eegistrar General of Births, Deaths and Marriages under section 32 ; 

and shall deliver to the Eegistrar General a descriptive list or descriptive lists of all such* 
registers or records, or portions of registers or records, as they find to be accurate and faithful. 

* (2) The list or lists shall contain the prescribed particulars and refer to the registers or- 

records, or to the portions of the registers or records, in the prescribed manner. 

(8) The Commissioners shall also certify^ in writing, upon some part of every separate book 
or volume containing any such register or record, or portion of a register or record, as is referred to 
in any list or lists made by the Commissioners, that it is one of the registers or records, or portions- 
of registers or records, referred to in the said list or lists. 

£a] The certificates in writing required by S. 34 (3) shall be signed by not less than two Commissioners. — No, 306 
dated 4-3-1892, Gazette of India, 1892, Pt. I, page 123. 

* 88 . (1) Subject to the payment of the prescribed fees,®* the descriptive list or lists of registers 
Searches of list prepared or records, or portions of registers or records, delivered by the- 
hy Comimssioners and grant Commissioners to the Registrar General of Births, Deaths and 
of certified copies of entries. Marriages shall -be, at all reasonable times, open to inspection by any 
person applying to inspect it or them, and copies of entries in those registers or records shall he* 
given to all persons applying for them. 

(2) A copy of an entry given under this section shall be certified by the Registrar General 
of Births, Deaths and Marriages, or by an ofScer or person ^authorized in this behalf by the 
^[Provincial Government] and shall be admissible in evidence for the purpose of proving the 
birth, baptism, naming, dedication, death,, burial or marriage to which the entry relates. 

[a] Por fees payable under this section, see Notification No. 296 dated 26-10-1894 published in Gazette of India, 
1894, Pt. I, page 580. [b] Por such authorizations, see different local Eules and Orders, [c] Substituted 

by A. 0, for “Local Government.” 

^[35A. (l) The ^[Central Government] or the ^[Provincial Government] ^[may by notifica- 
^ Constitution of addi- tion in the Official Gazette] appoint more Commissions® than one for the 
tiotial Commission for purposes of section 33, each such Commission consisting of so many and 
purposes of is ap r, members, and having its functions restricted to the disposal, under 

this Act and the rules thereunder, of such registers and records sent under section 32 to the* 
Eegistrar General, as may he specified in the notification. 

(2) If more Commissions than one are appointed in exercise of the power conferred by 
sub-section (1), then references in this Act to the Commissioners shall be construed as references* 
to the members constituting a Commission so appointed.] 

[a] Section 35-A was added by the Births, Deaths and Marriages Eegistration Act (1886) Amendment Act, 
1890 (16 [XYI] of 1890), S. 2, which was repealed by the Devolution Act, 1920 (38 [XXXVIII] of 1920), S. B- 
and Sch. II. The present sub-section (1) was substituted for the original sub-section by the Devolution Act, 
1920 (38 [XXXVIII] of 1920), S. 2 and Sch. I, and sub-section (2), which is the same as the original sub- 
section (2), was inserted by the Eepealing and Amending Act, 1934 (24 [XXIV] of 1934), S. 2 and Sob. 1. 

[b] Subdituted by A. O. for “Governor-General in Council”, [c] Substituted by A. O. for “Local Govern- 
ment”. [d] Substituted by A. 0. for “if he or it thinks fit, may hy notificatir n in the Gazette of India or 
the local official Gazette, as the case may be”, [e] Por Commissioners appointed under this section, se& 
General Eules and Orders, Vol II, page 571. 


CHAPTER yi. 

Rules. 

^[36. ^l(l) The Provincial Government, for each Province, and the Central Government, for 
Bides. British subjects in Indian States, may make rules to carry out the purposes of this Act]. 

(2) In particular and without prejudice to the generality of the foregoing power, suchi 
rules may — 

(a) fix the fees payable under this Act; 
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(h) prescribe the forms required for the purposes of this Act; 

(c) prescribe the time within which, and the mode in which, persons authorized mdertbis 
Act to give notice of a birth or death to a Registrar of Births and Deaths must give the 
notice; 

(d) prescribe the evidence of identity to be furnished to a Registrar of Births and Deaths hy 
persons giving notice of a birth or death in cases where personal attendance before such 
Registrar is dispensed with; 

{ej prescribe the registers to be kept and the form and manner in which Registrars of Births 
and Deaths are to register births and deaths under this Act, and the intervals at which 
they are to send to the Registrar General of Births, Deaths and Marriages true copies of 
the entries of births and deaths in the registers kept by them; 

C/J prescribe the conditions and circumstances on and in which Registrars of Births and 
Deaths may correct entries of births and deaths in registers kept by them; 

fff) prescribe the particulars which the descriptive list or lists to be prepared by the 
Commissioners appointed under chapter V are to contain, and the manner in which, they 
are to refer to the registers or records, or portions of registers or records, to which they 
relate; and 

(h) prescribe the custody in which those registers or records are to be kept. 

fSj Every power to make rules conferred by this Act is subject to the condition of the rules 
being made after previous publication. 

(4) All rules made under this Act shall be published in the ®[Ofi5cial Gazette], and on such 
publication shall have effect as if enacted in this Act.] 

[a] Substituted by the Births, Deaths and Marriages Begistration (Amendment) Act, 1911 (9 [IX] of 1911), 
S. 4, for the original section, [b] Subshtuted by A. O. for the original sub-section, [o] Substituted hy A. O. 
for “Local Official Gazette. “ 

37i [Procedure for making and publication of rules.] Repealed hy the Births^ BecUhs and' 
Marriages Begistration Amendment Aoty 1911 (IX of 1911), 8. 5, 
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STATEMENT OF OBJECTS AND REASONS. 


“Under the Devolution Buies the regulation oi boilers 
is a provincial subject, subject to legislation by the 
Indian Legislature. There are at present seven Pro- 
vincial Boiler Acts ; some of them were framed many 
years ago and are out of date, and all of them are 
inconsistent with each other. The result is that diffe- 
rent rules are enforced in different provinces, and 
the anomalous position has been reached that a boiler 
-which is allowed to work up to a certain pressure in one 
province can only be worked to a much lower pressure 
when transferred to another province. Further in the 
Interest of safety a boiler requires regular inspection 
in whatever province it may be situated, and it is 
wrong that in certain provinces no boiler law should 
he in force at all. The object therefore of the present 
legislation is : — (a) to secure uniformity throughout 
India in all technical matters connected with boiler 
regulations, e. g., standards of construction, maximum 
pressure, and (b) to insist on the registration and 
x^nlar inspection of all boilers throughout India. 

This object can only be attained by an all-India Act, 
with uniform regulations throughout the country ; 
tinder the Devolution Buies, as explained above, it is 
jthe function of the Central Government to promulgate 
such an Act. 


2. The subject being a highly technical one a Com- 
mittee of three persons including two boiler experts was 
appointed to examine the existing provincial laws and 
to put forward proposals for an all-India Act, based on 
the provisions of these laws brought up to date and co- 
ordinated. The report of this Committee has been 
published and the views of Local Governments obtained 
upon it. 

The Bill which is now presented to the Assembly is 
the result of their recommendations as modified after 
consideration of the views of Local Governments. 

3. The only important respect in which the Bill 
diverges from certain of the existing Acts is with regard 
to certificated boiler attendants. It is only in a few pro- 
vinces that boiler attendants are required to possess 
certificates of competency. The Industrial Co mmis sion 
recommended that this requirement was unnecessary, a 
recommendation which the Boiler Laws Committee 
endorsed, and in which Local Governments, includmg 
those now insisting on certificates, have unanimously 
agreed.” 

* )tr * * 

— Gazette of India, 1922, Part V, page 249. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION. 

— Adapted by A. 0, 

— Bepealed in part by Acts XII of 1927 ^ XXXIV of 
1939. 


— Amended by Acts IX of 1929; XI of 1937; Y of 1942; 
XYII of 1943. 


COGNATE ACTS AND PROVISIONS. 

See Under The Factobies act, 1934. 

ACT NO. V of 1923.^ 

[23rd February 1928,] 

An Act to consolidate and amend the law relahng to steam-boilers. 

Whereas it is expedient to consolidate aiid amend the law relating to steam-boilers ; it is 
hereby enacted as follows : — 

[a] For Beport of Joint Committee, see Gazette of India, 1923, Pt. V, p. 15. 

^ INDIAN BoILEBS AgT, 1923. 

(2) It extends to the whole of British India, including British Baluchistan and the Sonthal 
Parganas. 

(3) It shall come into force on such date® as the ^[Central Government,] may, by notifiea- 
ition in the Official Gazette], appoint. 

[a] This Act came into force on 1st January 1924, see General Buies and Orders, Vol. V, p. 134, [b] 
tuted by A. 0. for “Governor-General in Council.” [c] Substituted by A. 0. for “Gazette of India”. 


Definitions, 2. In this Act, unless there is anything repugnant in the subject or context, — 

(a) ‘‘accident” means an explosion of a boiler or steam-pipe or any damage to a boiler or 
steam-pipe which is calculated to weaken the strength thereof so as to render it liable to 
explode; 


\(aa) “Board” means the Central Boilers Board constituted under section 27A;] 

[a] Inserted by the Indian Boilers (Amendment) Act, 1937 (11 [XI] of 1937), S. 3, 

(i) “boiler” means any closed vessel exceeding five gallons in capacity which is used expressly 
for generating steam under pressure * "] and includes any mounting* or other 

fitting attached to such vessel, which is wholly or partly under pressure when steam is 
shut off ; 


[a] Woras “for use outside such vessel” were 
of 1929), S. 2. 


repealed by the Indian Boilers (Amendment) Act, 1929 (9 [IX] 


Section 2 (b)— Note 1. 

[1] The word “expressly” does not denote that the 
.^team generated under pressure must be used as steam 
^under pressure. The ultimate use is immaterial. The 


fact that the steam was used for cleaning vessels will 
not take a vessel generating steam under pressure out of 
the category of boilers. (Vol 26) 1939 All 697 (697) ; 
ILR (1939) All 883 : 41 Ori L Jour 26. 
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fcj “Chief -»Inspector” and “Inspector” mean, respectively, a person appointed to be a Chief 
Inspector and an Inspector under this Act ; 

^[fccj “feed pipe” means any pipe or connected fitting wholly or partly under pressure 
through which feed-water passes directly to a boiler,'] 

[a] Clause fccj was inserted by the Indian Boilers (Amendment) Act, 1943 (17 [XVII] 1943), B. 2, [13-8-1943]. 

(d) “owner” includes any person using a boiler as agent of the owner thereof and any person 
using a boiler which he has hired or obtained on loan from the owner thereof ; 

(e) “prescribed” means prescribed by regulations or rules made under this Act; 

(f) “steam-pipe” means any main pipe exceeding three inches in internal diameter through 
which steam passes directly from a boiler to a prime- mover or other first user, and 
includes any connected fitting of a steam-pipe ; and 

(g) “structural alteration, addition or renewal” shall not be deemed to include any renewal 

or replacement of a petty nature when the part or fitting used for replacement is not 
inferior in strength, ejB&ciency or otherwise to the replaced part or fitting. 

Every reference in this Act (except where the word ‘steam-pipe’ is used in clause (/) of 
Application of Act section 2), to a steam-pipe or steam-pipes shall be deemed to include also a 
feed-pipes, reference to a feed-pipe or feed-pipes respectively.] 

[a] Inserted by the Indian Boilers (Amendment) Act, 1943 (17 [XVII] of 1943), S. 3, [13-8-43]. 

Limitation of appUca- Z. (l) Nothing in this Act shall apply in the ease of any boiler or 

steam-pipe — 

(a) in any steamship as defined in section 3 of the ^'Indian Steamships Act, 1884, or in any 
steam- vessel as defined in section 2 of the Indian steam-vessels Act, 1917 ; or 

(h) belonging to or under the control of His Majesty’s Navy or ^[the Eoyal Indian Navy] ; ®[or 
(c) appertaining to a sterilizer or disinfector of a type such as is commonly used in hospitals i 

if the boiler does not exceed twenty gallons in capacity;] 

(2) The ^[Safety Controlling Authority] may, by notification in the ® [Official Gazette], declare 
that the provisions of this Act shall not apply in the case of boilers or steam-pipes, or of any 
specified class of boilers or steam-pipes, belonging to or under the control of any railways 
administered ®[by the Federal Eailway Authority or by any Provincial Government] or by any 
railway company as defined in clause (5) ot section 3 of the Indian Railways Act, 1890. 

^[In this sub-section, “Safety Controlling Authority” has the same meaning as in the Indian 
Railways Act, 1890.] 

Ca] See now the Indian Merchant Shipping Act, 1923, (2l3[XXI] of 1923), S. 2. [b] Substituted by A. 0. for 
“the Royal Tnrlifl.-n Marine Service.’- [o] Word “or” at the end of clause (6) was added and clause (c) was 
inserted by the Indian Boilers (Amendment) Act, 1942 (5 [V] of 1942), S. 2. [2-3-42.] [d] Substituted by A.O. 
for “Governor^General in Oonncil.” [e] Substituted-by A. O. for ‘‘Gazette of India.” [f] I’or list of rauways, 
notified under this section, see General Rules and Orders, Vol V, p. 134. [g] Substituted by A. 0. for by the 
Government”, [h] Inserted by A. 0. 

4, The [Provincial Government] may, hy notification in the ^[Official (Sazette], exclude® any 
JPower to limit extent, specified area from the operation of all or any sp^ified provisions of this Act. 

[a] Substituted by A. 0. for “Governor-General in Council.” [b] Substituted by A. O. for “Gazette of India. ’ 
Ic] The and Nicobar islands have been excluded from the operation of the provisions of this Act, see 

General Rules and Orders, Vol V, p. 135. 

5 . (l) The ^[Provincial Government] may appoint such persons as it thinks fit to be 
Appointment of Chief Inspectors for the Province for the purposes of this Act, and may define 

Inspectors and Inspectors, -fche local limits within which each Inspector shall exercise the powers and 
perform the duties conferred and imposed on Inspectors hy or under this Act* 

Section 2 (d) — Note 1. unnecessary to bring these classes of bofiers wit^ the 

[1] The defi.nition of “owner” is inclusive. It extends scope of the Act. Similarly, as regards sub-clause ( ), me 

the dictionary meaning of word by including persons boilers, used on the large, well organized rauways are 

'•mentioned therein and does not restrict the meaning to in charge of competent engineers ana it wouia oe a 

.only such persons. (Vol 24) 1937 Pat 600 (500) : 16 work of supererogation for the provmcial boUer mspec- 

Pat 495 : 38 Cri L Jour 1054. tion stafi to inspect such boilers : hence power is taken 

Section 3 — Note 1. to exempt such railways. On the other hand, m the o^ 

[1] “The boilers used on ordinary steam-ships are of tramways and the smaller railway lines it may be 

already subject to a law which ensures proper inspec- desirable to provide for inspection by 
iiion, and boilers used on His Majesty’s ships are always Exemptions made under this clause will be specmo m 
in the charge of competent engineers. It is, therefore, each ease,” — Statement of Objects and Beasons, 
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(2) llie “'[Provincial Government] shall likewise appoint a person to be Chief Inspector for the 
Province, who may, in addition to the powers and duties conferred or imposed on the Chief 
Inspector by or under this Act, exercise any power or perform any duty so conferred or imposed 
on Inspectors. 

(3) Every Chief Inspector and every Inspector shall be deemed to be a public servant within 
the meaning of the Indian Penal Code. 

[a] Substituted by A. 0. for “Local Government.” 

FrohiUtion of^ use of unregis^ 6. Save as otherwise expressly provided in this Act, no owner 

tered or uncerUficated boiler, of a boiler flball use the boiler or permit it to be used 

(a) unless it has been registered in accordance with the provisions of this Act ; 

(h) in the case of any boiler which has been transferred from one Province to another, until 
the transfer has been reported in the prescribed manner ; 

(c) unless a certificate or provisional order authorising the use of the boiler is for the time 
being in force under this Act ; 

(d) at a pressure higher than the maximum pressure recorded in such certificate or provi. 
sional order ; 

(e) where the “[Provincial Government] has made rules requiring that boilers shall be in 
charge of persons holding certificates of competency, unless the boiler is in charge of a 
person holding the certificate required by such rules : 


Provided that any boiler registered, or any boiler certified or licensed, under any Act hereby 
repealed shall be deemed to have been registered or certified, as the ease may be, under this Act : 

bj-5iS i}: sjc :}e si: ijc jj; sjij 

[a] Substituted by A. 0. for “Local Government.” [b] Second proviso was repealed by the Repealing and 
Amending Act, 1939 (34 [XXXIV] of 1939), S. 3 and Sch. II. 

7 . (1 ) The owner of any boiler which is not registered under the provisions of this Act may 
Begistratton. apply to the Inspector to have the boiler registered. Every such application 
shall be accompanied by the prescribed fee. 

(2) On receipt of an application under sub-section (l), the Inspector shall fix a date, within 
thirty days or such shorter period as may be prescribed from the date of the receipt, for the 
examination of the boiler and shall give the owner thereof not less than ten days’ notice of the date 
so fixed. 

(S) On the said date the Inspector shall proceed to measure and examine the boiler and to 
determine in the prescribed manner the maximum pressure, if any, at which such boiler may be 
used, and shall report the result of the examination to the Chief Inspector in the prescribed fOrm. 

(4i) The Chief Inspector, on receipt of the report, may — 

(a) register the boiler and assign a register number thereto either forthwith or after satisfying 
himself that any structural alteration, addition or renewal which he may deem necessary 

* has been made in or to the boiler or any steam-pipe attached thereto, or 

(b) refuse to register the boiler : 

Provided that where the Chief Inspector refuses to register a boiler, he shall forthwith 
communicate his refusal to the owner of the boiler together with the reasons therefor. 

(5) The Chief Inspector shall, on registering the boiler, order the issue to the owner of a 
certificate in the prescribed form authorising the use of the boiler for a period not exceeding 
twelve months at a pressure not exceeding such maximum pressure as he thinks fit and as is in 
accordance with the regulations made under this Act. 

(6j The Inspector shall forthwith convey to the owner of the boiler the orders of the Chief 
Inspector and shall in accordance therewith issue to the owner any certificate of which the issue 
has been ordered,, and, where the boiler has been registered, the owner shall within the prescribed 
period cause the register number to be permanently marked thereon in the prescribed manner. 


Section 7 — Note 1. 

[1] “The intention is that all boilers which come 
within the definition shall be registered and that the 
scale of registration fees shall be uniform for the whole 
of India, though the fee payable will of course vary 
according to the size of the boiler. It is desirable that, 
on receipt of an application for regibtration, the Inspec- 
tor ^onld be bound, by law to. examine the boiler within 


a reasonable period: otherwise, the owner might be put 
to considerable loss and inconvenience in having to 
wait for a long time before bringing the boiler into use. 
It is essential too that the Inspector should give the 
owner ten days’ notice of the date of his inspection as in 
the case of multitubular boilers, it takes ten days to 
make the boiler ready for inspection.” — Statement of 
Objects and Reasons, 
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Renewal of certi- 8. (l) ^ certificate authorising the use of a boiler shall cease to be in 

Jicate, force — 

(a) on the expiry of the period for which it was granted; or 

(b) when any accident occurs to the boiler; or 

(c) when the boiler is moved, the boiler not being a vertical boiler the heating surface of 

which is less than two hundred square feet, or a portable or vehicular boiler; or 

(d) when any structural alteration, addition or renewal is made in or to the boiler; or 

(ej a the Chief Inspector in any particular ease so directs, when any structural alteration^ 
addition, or renewal is made in or to any steam- pipe, attached to the boiler; or 

(f) on the communication to the owner of the boiler of an order of the Chief Inspector or 
Inspector prohibiting its use on the ground that it or any steam-pipe attached thereto is 
in a dangerous condition. 

(2) Where an order is made under clause /j of sub-section (1), the grounds on which the 
order is made shall be communicated to the owner with the order 

( 8) When a certificate ceases to be in force, the owner of the boiler may apply to the Inspector 
for a renewal thereof for such period not exceeding twelve months as he may specify in the application 

(4) An application under sub-section (3e shall be accompanied by the prescribed fee and, on 
receipt thereof, the Inspector shall fix a date, within thirty days or such shorter period as may be 
prescribed from the date of the receipt, for the examination of the boiler and shall give the owner 
thereof not less than ten day’s notice of the date so fixed. 

Provided that, where the certificate has ceased to be in force owing to the making of any 
structural alteration, addition or renewal, the Chief Inspector may dispense with the payment of 
any fee. 

(5) On the said date the Inspector shall examine the boiler in the prescribed manner, and 
if he is satisfied that the boiler and the steam-pipe or steam-pipes attached thereto are in good 
•condition shall issue a renewed certificate authorising the use of the boiler for such period not 
exceeding twelve months and at a pressure not exceeding such maximum pressure as he thinks 
fit and as is in accordance with the regulations made under this Act ; 

- Provided that if the Inspector — 

(a) proposes to issue any certificate — 

(ij having validity for a less period than tiie period entered in the application, or 
(ii) increasing or reducing the maximum pressure at which the boiler may be used, or 

(b ) proposes to order any structural alteration, addition or renewal to be made in or to the 

boiler or any steam-pipe attached thereto, or 

(c) is of opinion that the boiler is not fit for use, the Inspector shall, within forty-eight hours 

of making the examination, inform the owner of the boiler in writing of his opinion and 
the reasons therefor, and shall forthwith report the ease for orders to the Chief Inspector. 

(6) The Chief Inspector, on receipt of a report under sub-section (5)^ may, subject to the 
provisions of this Act and of the regulations made hereunder, order the renewal of the certificate 
in such terms and on such conditions, if any, as he thinks fit, or may refuse to renew it : 

Provided that where the Chief Inspector refuses to renew a certificate, he shall forthwith com- 
municate his refusal to the owner of the boiler, together with the reasons therefor. 

(7) Nothing in this section shall be deemed to prevent an owner of a boiler from applying 
for a renewed certificate therefor at any time during the currency of a certificate. 


9, Where the Inspector reports the case of any boiler to the Chief Inspector under sub- 
Provisional orders, section (3) of section 7, Or sub-section (S) of section 8, he may, if the boiler 
is not a boiler the use of which has been prohibited under clause (f ) of sub-section (1) ot section 8, 
grant to the owner thereof a provisional order in "writing permitting the boiler to be used at a 
pressure not exceeding such maximum pressure as he thiuks fit and as is in accordance with the 


Section 9 — Note 1. 

[1] “The object of the provisional order is to allow 
the owner to work the boiler in certain cases before the 
final orders of the Chief Inspector have been received. 


This provision should obviate any inconvenience which 
might be experienced by the owner if the Chief Inspec- 
tor was on four and the reference to him or the receipt 
of his orders was delayed .’*— of Objects and 
Beasons. 
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regulations made under this Act pending the receipt of the orders of the Chief Inspector. Such 
provisional order shall cease to be in force — 

(a) O'ti the expiry of six months from the date on which it is granted, or, 

(h) on receipt of the orders of the Chief Inspector, or 

(c) in any of the cases referred to in clauses (h), {c), (d), (e) and (f) of sub-section (1) of 
section 8, 

and on so ceasing to be in force shall be surrendered to the Inspector. 

10 . (1) Notwithstanding anything hereinbefore contained, when the period of a certificate 
Use of boiler fending relating to a boiler has expired, the owner shall, provided that he has 
grant of certificate. applied before the expiry of that period for a renewal of the certificate,, 

be entitled to use the boiler at the maximum pressure entered in the former certificate pending the 
issue of orders on the application. 

(2) Nothing in sub-section (l) shall be deemed to authorise the use of a boiler in any of the 
cases referred to in clauses (b), (c), ( d), (e) and (f) of sub-section (l) of section 8 occurring after 
the expiry of the period of the certificate. 

Revocation of certificate 11. The Chief Inspector may at any time withdraw or revoke any 

or provisional order, certificate or provisional order on the report of an Inspector or otherwise — 

(a) a there is reason to believe that the certificate or provisional order has been fraudulently 
obtained or has been granted erroneously or without sufficient examination; or 

(h) if the boiler in respect of which it has been granted has sustained injury or has ceased ta 
be in good condition; or 

(c) where the ® [Provincial Government] has made rules requiring that boilers shall be in charge 

of persons holding certificates of competency, if the boiler is in charge of a person not 
holding the certificate required by such rules; or 

(d) where no such rules haye been made, if the boiler is in charge of a person who is not, 

having regard to the condition of ihe boiler, in the opinion of the Chief Inspector 
competent to have charge thereof : 

Provided that where the Chief Inspector withdraws or revokes a certificate or provisional order 
on the ground specified in clause (d)t he shall communicate to the owner of the boiler his reasons 
in writing for the withdrawal or revocation, and the order shall not take effect until the expiry of 
thirty days from the receipt of such communication. 

[a] Substituted by A, 0. for “Local Government.” 

12 . No structural alteration, addition or renewal shall be made in or to any boiler registered 
ALterations and renewals under this Act unless such alteration, addition or renewal has been 
tolhoilers, sanctioned in writing by the Chief Inspector. 

18 . Before the owner of any boiler registered under this Act makes any structural alteration, 
AUerations and renewals addition or renewal in or to any steam-pipe attached to the boiler, he 
to steam-pipes, shall transmit to the Chief Inspector a report in writing of his intention, 

and shall send therewith such particulars of the proposed alteration, addition or renewal as may 
be prescribed. 

Butyof o^r 14. (1) On any date fixed under this Act for the examination of a boiler, the 
at examination, • owner thereof shall be bound — 

(a) afford to tbe Inspector all reasonable facilities for the examination and all such infor- 
mation as may reasonably be required of him ; 

(b) to have the boiler properly prepared and ready for examination in the prescribed 
manner ; and 

(c) in the case of an application for the registration of a boiler, to provide such drawings, 
specification, certificates and other particulars as may be prescribed. 

(2) T£ the owner fails, without reasonable cause, to comply with the provisions of sub- 
section (l)y the Inspector shall refuse to make the examination and shall report the case to the 
Chief Inspector who shall, unless sufficient cause to the contrary is shown, require the owner to file 
a fredi application under section 7 or section 8, as the case may be, and may forbid him to use the 
boiler notwithstand ing anything contained in section 10. 

1 ^2 — Note ’ therefore, that, when an owner intends to make sueli an 

LlJ The inaking of a structural alteration may alteration, the Chief Inspector should have knowledge? 
serioumy unpair the strength of a boiler; it is necessary, of it.” — 8tatem&nt of Objects and Beasons, 
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15 . The owner of any boiler who holds a certificate or provisional order relating thereto shall, 
Production of at all reasonable times during the period for which the certificate or order is in 

certificates, etc, force, be bound to produce the same when called upon to do so by a District 
Magistrate, Commissioner of Police or Magistrate of the first class having jurisdiction in the area 
in which the boiler is for the time being, or by the Chief Inspector or by an Inspector or by any 
Inspector appointed under the Indian Factories Act, 1911®*, or by any person specially authorised 
in writing by a District Magistrate or Commissioner of Police. 

[a] See now the Indian Factories Act, 1934 (25 [XXV] of 1934). 

16 . If any person becomes the owner of a boiler during the period for which a certificate or- 
Transfer of cer- provisional order relating thereto is in force, the preceding owner shall be bound 

tificates, etc. to make over to him the certificate or provisional order. 

17 . An Inspector may, for the purpose of inspecting or examining a boiler or any steam-pipe 
Powers of entry. attached thereto or of seeing that any provision of this Act or of any regulation 

or rule made hereunder has been or is being observed, at all reasonable times enter any place or 
building within the limits of the area for which he has been appointed in which he has reason to 
believe that a boiler is in use. 

18 . (l) If any accident occurs to a boiler or steam-pipe, the owner or person in charge thereof 
Export of accidents, shall, within twenty-four hours of the accident, report the same in writing to 

the Inspector. Every such report shall contain a true description of the nature of the accident and 
of the injury, if any, caused thereby to the boiler or to the steam-pipe or to any person, and shall 
be in sufficient detail to enable the Inspector to judge of the gravity of the accident. 

(2) Every person shall ^be bound to answer truly to the best of his knowledge and ability 
every question put to him in writing by the Inspector as to the cause, nature or extent of 
the accident. 

Appeals to Chief Inspector. 19 , Any person considering himself aggrieved by — 

(a) Q^n order made or purporting to be made by an Inspector in the exercise of any power 
conferred by or under this Act, or 

(b) refusal of an Inspector to make any order or to issue any "certificate which he is re- 
quired or enabled by or under this Act to make or issue, 

may, within thirty days from the date on which such order or refusal is communicated to himj, 
appeal against the order or refusal to the Chief Inspector. 

Appeals to appdlaie 20. Any person considering himself aggrieved by an original or appel- 

authoriiy. late order of the Chief Inspector — 

(a) refusing to register a boiler or to grant or renew a certificate in respect of a boiler; or 

(b) refusing to grant a certificate having validity for the full period applied for; or 

( g) refusing to grant a certificate authorising the use of a boiler at the maximum pressure* 
desired; or 

(d) withdrawing or revoking a certificate or provisional order; or 

( e) reducing the amount or pressure specified in any certificate or the period for which such 

certificate has been granted; or 

(f) ordering any structural alteration, addition or renewal to be made in or to a boiler or 
steam-pipe or refusing sanction to the making of any structural alteration, addition or 
renewal in or to a boiler, 

may, within thirty days of the communication to him of such order, lodge with the Chief Inspector an* 
appeal to an appellate authority to be constituted by the ® [Provincial Government] under this AeL 
[a] Substituted by A. 0. for “Local (loveriiment.** 

21. An order of an appellate authority under section 20 and, save as otherwise provided in 
Finality of orders, sections 19 and 20, an order of the Chief Inspector or of an Inspector shall he 
final and shall not be called in question in any Court. 

Minor penalties. 22. Any owner of a boiler who refuses or without reasonable excuse neglects — 

(i) to surrender a provisional order as required by section 9, or * 

(ii) to produce a certificate or provisional order when duly called upon to do so under 

section 16, or 

(iii) to make over to the new owner of a boiler a certificate or provisional order as required 

by section 16, 

diall be punishable with fine which may extend to one hundred rupees. 
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23* Any owner of a boiler who, in any case in which a certificate or provisional order is re- 
Penalties for illegal quired for the use of the boiler under this Act, uses the boiler either without 
use of boiler. any such certificate or order being in force or at a higher pressure than that 

allowed thereby, shall be punishable with fine which may extend to five hundred rupees, and, in the 
-case of a continuing offence, with an additional fine which may extend to one hundred rupees for 
each day after the first day in regard to which he is convicted of having persisted in the offence. 

Other penalties. 2^. Any person who — 

(a) uses or permits to be used a boiler of which he is the owner and which has been transferred 
from one Province to another without such transfer having been reported as required by 
section 6, or 

(b) being the owner, of a boiler fails to cause the registered number allotted to the boiler 
under this Act to be marked on the boiler as required by sub-section (6) oi section 7, or 

(c) makes any structural alteration, addition or renewal in or to a boiler without first 

obtaining the sanction of the Chief Inspector when so required by section 12, or to a 
steam-pipe without first informing the Chief Inspector, when so required by section 13, or 

(d) fails to report an accident to a boiler or steam- pipe when so required by section 18, or 

(e) tampers with a safety valve of a boiler so as to render it inoperative at the maximum 

pressure at which the use of the boiler is authorised under this Act, 
shall be punishable with fine which may extend to five hundred rupees. 

23. (l) Whoever removes, alters, defaces, renders invisible or otherwise tampers with the 
Penalty for tampering register number marked on a boiler in accordance with the provisions of 

register 'tnark. this Act or any Act repealed hereby, shall be punishable with fine which 
may extend to five hundred rupees. 

(2) Whoever fraudulently marks upon a boiler a register number which has not been allotted 
to it under this Act or any Act repealed hereby, shall be punishable with imprisonment which may 
extend to two years, or with fine, or with both. 

26. No prosecution for an offence made punishable by or under this Act shall be instituted 
Limitation and previous except within six months from the date of the commission of the offence, 

sanction for prosecutions, and no such prosecution shall he instituted without the previous 
sanction of the Chief Inspector. 

27, No offence made punishable by or under this Act shall be tried by a Court inferior to 
Triahof ogences. that of a Presidency Magistrate or a Magistrate of the first class. 

^[27 A. (1) A Board to be called the Central Boilers Board shall be constituted to exercise 
Central Boilers Board, the powers conferred by section 28. 

(2/ The Board shall consist of fourteen members, namely : — 

(a) chairman to be nominated by the ^[Central Government]; 

(h) one member to be nominated by each of the ® [Provincial Governments] of Madras, Bom- 
bay, Bengal, the United Provinces, the Punjab, Bihar, the Central Provinces ^[and 
Berar], Assam, the North-West Frontier Province, Sind and Orissa; 

(c) one member, holding of&ce for a period of three years, to be nominated alternately by the 

® [Provincial Government] of Delhi and the ® [Provincial Government] of Ajmer-Mer- 
wara; and 

(d) one member to be nominated by the Chief Commissioner of Eailways. 

(S) Any vacancy occurring in the Board, otherwise than by the expiry of the term of ofi&ee of 
•the member referred to in clause (c) oi sub-section (2), shall be filled as soon as may be by a 
nomination made by the authority by whom the member vacating office was nominated. 

(4) The Board shall have full power to regulate hy bye-laws or otherwise its own procedure and 
ihe conduct of aU business to be transacted by the Board. 

( 5) The powers of the Board may be exercised notwithstanding any vacancy in the Board.] 

[a] Section 27A was irCserted by the Indian Boilers (Amendment) Act, 1937 (11 [XI] of 1937), S 4. [b] Suhsti- 

tuted by A. 0. for “Governor-General in Oouneil.” [c] Substituted by A. 0. for “Local Governments” 
[d] Inserted by A. 0. [e] Substituted by A. 0 ..for “Local Government.” 

rn rni. a ti 23 — Note use the boiler. An absentee owner of a boher which is 

UJ The word owner” in S. 23 has been used in the being used for bis purpose comes within the purview of 
s o meaning and also includes persons mentioned this section (Yol 24) 1937 Pat 500 (501) : 16 Pat 495 ; 
an ». 2 (d). It is not restricted to persons who actually 38 Cri L Jour 1054. 
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28. The ^ [Board] may, by notification in the Gazette of India, make regulations^ consistent 
-Bower to make regulations, -vvith this Act for all or any of the following purposes, namely ; — 

(a) ion laying down the standard conditions in respect of material, design and construction 
which shall be required for the purpose of enabling the registration and certification of a 
boiler under this Act; 

for prescribing the circumstances in which, the extent to which, and the conditions 
subject to which, variation from the standard conditions laid down under clause (a) 
may be permitted ;] 

^(b) for prescribing the method of determining the maximum pressure at which a boiler may 
be used; 

{e) for regulating the registration of boilers, prescribing the fees payable therefor, the 
drawings, specifications, certificates and particulars to be produced by the owner, the 
method of preparing a boiler for examination, the form of the Inspector’s report thereon, 
the method of marking the register number, and the period within which such number is 
to be marked on the boiler; ' 

(d) for regulating the inspection and examination of boilers and steam-pipes, and prescribing 
forms of certificates therefor ; 

(e) for ensuring the safety of persons working inside a boiler ; and 

(f) for providing for any other matter which is not, in the opinion of the [Board], a matter 
of merely local or provincial importance. 

la] Substituted by the Indian Boilers (Amendment) Act, 1937 (11 [XI] of 1937), S. 5, for “Governor-General in 
Oouneir’. [b] For the Indian Boiler Regulations, 1924, see General Rules and Orders, Vol. V, page 136. 
These Regulations, which were made by the Governor-General in Council shall be deemed to have been made 
by the Board : see the Rules and Regulations Continuance Act, 1937 (24 [XXIV] of 1937), S. 2, which runs 
as follows ; — “2. Rules made before the 31st day of March 1937, under S. 37 of the Indian Electricity Act, 
1910, and regulations made before the 28th day of March 1937, under S. 28 of the Indian Boilers Act, 1923, 
by the Governor-General in Oounoil shall, on and from the said dates respectively, be deemed to have been 
"made under the said section of the said Acts by the authority substituted for the Governor-General in Council 
by the Indian Electricity (Amendment) Act, 1937, and the Indian Boilers (Amendment) Act, 1937, respec- 
tively, and shall continue to be in force until suspended by rules, or regulations made under the said sections 
of the said Acts by the Central Electricity Board or the Central Boilers Board, as the case may be»”“ 
Ic] Inserted by the Indian Boilers (Amendment) Act, 1937 (11 [XI] of 1937), S. 3. 

29. The [Provincial Government] may, by notification in the ^[Official Gazette], make 

Bower to make rules, rules® consistent with this Act and the regulations made thereunder 

dor all or any of the following purposes, namely : — 

(a) for prescribing the qualifications and duties of the Chief Inspector and of Inspectors, 
d|-3jc ^ prescribing or constituting authorities to which they shall respectively be 

subordinate, and the limits of the administrative control to be exercised by such 
authorities ; 

(h) for regulating the transfer of boilers ; 

(c) for providing for the registration and certification of boilers in accordance with the 
regulations made under this Act ; 

(d) for requiring boilers to be in charge of persons holding certificates of competency, and 
for prescribing the conditions on which such certificates may be granted ; 

(e) for prescribing the times within which Inspectors shah be required to examine boilers 
under section 7 or section 8 ; 

(f) for prescribing the fees payable for the issue of renewed certificates and the method of 
determining the amount of such fees in each case ; 

(g) for regulating inquiries into accidents ; 

(h) for constituting the appellate authority referred to in section 20, and for determining its 
powers and procedure ; 

(i) for determining the mode of disposal of fees, costs and penalties levied tinder this Act 

and 

(j) generaUy to provide for any matter which is, in the opinion of the ® [Provincial Govern- 
ment] , a matter of merely local importance in the Province. 

'I' ^ ^ ^ "‘T 

[a] Subshtuted by A. 0. for “Local Government”. Tib] Substituted by A. 0. for “Local Official Gazetts”. 
‘Ic] For such rules for Coorg, see Notification No. 37, dated 31st March 1925, in the Coorg District Gazette, 
1925, Pt. I, p. 26. [d] Words “for regulating their salary, allowances and conditions of service” were 

repealed by A. 0. [e] Proviso was repealed by A. 0. - 


IM. 16 . 
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80. Any regulation or rule made under section 28 or section 29 may provide that a contra- 
Pemlty for breach of rules. vention thereof shall be punishable with fine which may extend to 
one hundred rupees. 

31. (1) The power to make regulations and rules conferred by sections 28 and 29 shall be 
Puhlicaiionof regulations subject to the condition of the regulations and rules being made after 
and rules, X^^'^vious publication. 

(2) Eegulations and rules so made shall be published in the Gazette of India and the loeah 
Official Gazette, respectively, and on such publication, shall have effect as if enacted in this Act. 

82. All fees, costs and penalties levied under this Act shall be recoverable as arrears ol 
Becovery of fees, etc. land-revenue. 

33. Save as otherwise expressly provided, this Act shall apply to boilers and steam-pipes 
Applicability to the Crown, belonging to the Crown. 

84. ^L(l) The ^[Provincial Government] may, by notification in the ® [Official Gazette]^ 
Exemptions. exempt from the operation of this Act, subject to such conditions and restrictions- 
as it thinks fit, any boilers or classes or types of boilers used exclusively for the heating of buildings 
or the supply of hot water, ] 

^[(2)2 In case of any emergency, the ^[Provincial Government] may, by general or special: 
Power to suspend in case order in writing, exempt any boiler or steam-pipe from the operation. 
0 / eonergency. of all or any of the provisions of this Act. 

[a] The origiioal section 34 -was re-numhered as sub-section ( 2) and sub-section (1) was inserted by the Indian. 

Boilers (Amendment) Act, 1929 (9 [IX] of 1929), S. B. [b] Substituted by A. 0. for “Local Government’** 
[e] Substituted by A. O. for “Local Official Gazette”, 

38. [Bepeal of enactments.] Bepealed by the Bepealing Act, 1927 (XII of 1927), S 2^ 
and Schedule, 


THE SCHEDULE, — [Enactments Bepealed,] Bepealed by the Bepealing Act, 192T 
(XII of 1927) 8. 2 and Schedule, 


THE BRITISH LAW ASCERTAINMENT ACT, 1859. 

(22 & 23 Viet., c. 63.) (18th August 1869,)^ 

An Act to afford Facilities for the more certain Ascertainment of the 
Law administered in one Part of Her Majesty's Dominions 
when pleaded in the Courts of another Part thereof. 

[As modified up to 31-12-1934,] 

[Preamble and enacting words: Bepealed by 66 & 56 Viet., c. 19.] 

1. If in any action depending in any Court within her Majesty’s dominions it shall be thee 
Courts in one pari^ of opinion of such Court that it is necessary or expedient for the proper 

action to ascertain the law applicable to the" facts of 
opinion in law of a Court as administered in any other part of Her Majesty’s dominions- 

in any other part thereof. On any point on which the law of such other part of Her Majesty’s 
dominions is different from that in which the Court is situate, it shall be competent to the Court 
in which such action may depend to direct a case to be prepared setting forth the facts, as thes^' 
may be ascertained by verdict of a jury or other mode competent or may be agreed upon by the 
parties, or settled by such person or persons as may have been appointed by the Court for that 
purpose in the event of the parties not agreeing; 

and upon such ease being approved of by such Court or a Judge thereof they shall settle the- 
questions of law arising out of the same on which they desire to have the opinion of another- 
Court, and shall pronounce an order remitting the same, together with the case, to the Court in- 
such other part of Her Majesty’s dominions, being one of the superior Courts thereof, whose- 


- ^ Section 1 — Note 

tl] Ex-Bajab of Coorg expiring in England — Suit 
instituted for administration of his estate — Question of 

Hindu law as administered in India arising in suit 

Under statute 22 & 28 Yict., o. 63 question was referred"* 
foJJ c^nion to the Supreme Court at Calcutta. LOGIN v. 
The Princes op Coorg, (1862) 30 Beav. 632 (633) ; 
54 E, B, 1036 (1036). ' 


[2] Question whether parties had homologated tinder 
the will of testator — Question of homologation being 
one purely of Scotch law — Under provision o! statute- 
22 & 23 Viet, 0 . 63 case was directed to be sent to a 
Scotch Court to determine the law applicable to the 
question as administered in Scotland. LORD v. COLVIN, . 
(1860) 29 L. J. Ch. 297 (298). # 
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opinion is desired upon the law administered by them as applicable to the facts set forth in such 
case and desiring them to pronounce their opinion on the questions submitted to them in the 
terms of the Act; 

and it shall be competent to any of the parties to the action to present a petition to the 
Court whose opinion is to be obtained; praying such last-mentioned Court to hear parties or their 
counsel and to pronounce their opinion thereon in terms of this Act, or to pronounce their opinion 
without hearing parties or counsel; 

and the Court to which such petition shall be presented, shall, if they think fit, appoint an early 
day for hearing parties or their counsel on such case, and shall thereafter pronounce their opinion 
upon the questions of law as administered by them which are submitted to them by the Court; 

and in order to their pronouncing such opinion they shall be entitled to take such further 
procedure thereupon as to them shall seem proper. 

2. Upon such opinion being pronounced, a copy thereof, certified by an officer of such Court, 
Certified copies of op%- shall be given to each of the parties to the action by whom the same 

nion to he given, shall be required, and shall be deemed and held to contain a correct 

record of such opinion. 

3. It shall be competent to any of the parties to the action, after having obtained such certi- 
Opinion to he applied hy fied copy of such opinion, to lodge the same with an officer of the Court 

tlie Court making the remit, in which the action may be depending, who may have the official charge 

thereof, together with a notice of motion setting forth that the party 
will, on a certain day named in such notice, move the Court to apply the opinion contained in 
such certified copy thereof to. the facts set forth in the case hereinbefore specified ; 

and the said Court shall thereupon apply such opinion to such facts, in the same manner as 
if the same had been pronounced by such Court itself upon a case reserved for opinion of the 
Court, or upon special verdict of a jury ; 

or the said last-mentioned 'Court shall, if it thinks fit, when the said opinion has been obtained 
before trial, order such opinion to be submitted to the jury with the other facts of the case as 
evidence, or conclusive evidence, as the Court may think fit, of the foreign law therein stated, and 
the said opinion shall be so submitted to the jury. 

4. In the event of an appeal to Her Majesty in Council or to the House of Lords in any such 
Eer Majesty in Council action, it shall be competent to bring under the review of Her Majesty 

or House of Lords on ap^h in Council or of the House of Lords the opinion pronounced as afore- 
may adopt or reject opimon, said by any Court whose judgments are reviewable by Her Majesty in 
Council or by the House of Lords; 

and Her Majesty in Council or that House may respectively adopt or reject such opinion of 
any Court whose judgments are respectively reviewable by them, as the same shall appear to them 
as to be well founded or not in law. 

5. In the construction of this Act, the word 'action” shall include every judicial proceeding 
Interpretation of terms, instituted in any Court, civil, criminal, or ecclesiastical; 

and the words "Superior Courts” shall include, 

in England, the Superior Courts of Law at Westminster, the Lord Chancellor, the Lords 
Justices, the Master of the EoUs or any Vice-Chancellor, the Judge of the Court of Admiralty, the 
Judge Ordinary of the Court for Divorce and Matrimonial Causes, and the Judge of the Court of 
Probate ; 

in Scotland, the High Court of Justiciary, and the Court of Session acting by either of its 
divisions ; 

in Ireland, the Superior Courts of Law at Dublin, the Master of the Bolls and the Judge of 
the Admiralty Court ; 

and in any other part of Her Majesty’s dominions, the Superior Courts of Law or Equity 
therein. 

THE BRONZE COIN (LEGAL TENDER) ACT, 1918. 

STATEMENT OF OBJECTS AND REASONS. 

“It is of importance to enable the Indian Mints to at present carried out by the Calcutta Mint. Anarrange- 
increase the rate of output of rupees from the large ment has accordingly been entered into with His Exalted 
shpply which the Government of India are at present Highness the Nizam of Hyderabad for the coinage, for 
obtaining. One method of effecting this is to arrange the present, at the Hyderabad Mint of bronze pme or 
for the coinage- elsewhere of the bronze coinage which is quarter-anna pieces. In order to make the piee so coined 
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legal tender within British India, legislation is required, 
since under S. 14 of the Indian Coinage Act, 1906 
(m of 1906), read with S. 8 thereof, only pioe coined 
at Mints estabiished under the Indian Coinage Act are 
legal tender within British India. It is accordingly pro- 
posed by the present Bill that where the bronze coinage 
Ineoified in the Indian Coinage Act are ooin^ outside 
fcitish India at the request of the Govemor-General m 
Council and the Goyemor-General in Council is satis- 


fied that such coins are in accordance -with the require- 
ments of the Act and of any notification for the time 
being in force thereunder, he may by notification in the 
Gazette of India, direct the issue of any such coins, and 
these shall thereafter be legal tender in the same manner 
as if they had been coined under the provisions of the 
Indian Coinage Act.” 

— Gazette of India, 1918, Part Y, page 82, 


act how affected by subsequent LEGISLATION. 
— Adapted by A. 0. 


COGNATE ACTS AND PROVISIONS. 

1, lOTiAN Coinage Act. Ill of 1906. 

2 . Penal Code, i860. Ss. 230 to 254. 


ACT NO. XXII of 1918.® 

[26th Septembe?' 1918.] 

An Act to provide that certain bronze coifis coined outside 
British India shall be legal tender in British India. 

Whereas It is expedient to provide that certain bronze coins coined outside British India 
^h^.n be legal tender in British India ; It is hereby enacted as follows : — 

[a] For Proceedings in Council, see Gazette of India, 1918, Pt. VI, pages 1001 and 1140. 

Short title. 1 . This Act may be called the Bronze Coin (Legal Tender) Act, 1918. 

2. fl) Where bronze coins of any of the denominations specified in section 8 of the Indian 
Bower to declare certain Coinage Act. 1906, are coined outside British India at the request of the 
bronze coins corned outside ® [Central Government], and the ^ [Central Government], is satisfied that 
British India to be legal gnch coins are in accordance with the requirements of section 9 and of 
Under. ^j^y notification for the time being in force under section 10 of the said 

Act, ^ [it] may, by notification in the ® [Official Gazette], direct the issue of any such coins, and 
thereafter any such coins shall he legal tender in payment or on account in the same way and to 
the same extent as if they were coins referred to in section 14 of the said Act, and the provisions 
of the said Act shall apply accordingly. 

(2) Every coin which is declared to be legal tender by sub-section (1) shall be deemed to be 
Queen’s coin within the jneaning of section 230 of the Indian Penal Code, 

[a] Substituted by A. 0. for “Governor-General in Council^*. [b] Substituted by A. 0. for “he’\ 
[c] Substituted by A. 0. for “Gazette of India”. 

THE CALCUTTA HIGH COURT (JURISDICTIONAL LIMITS) ACT, 1919. 

ACT NO. XV of 1919.® 

[17th September 1919.] 

An Act to declare and prescribe the limits of the ordinary original civil jurisdiction 
of the High Court of Judicature at Fort William in Bengal. 

Whereas clause ll of the Letters Patent for the Bfigh Court of Judicature at Port William 
in Bengal, dated the 28th December, 1865, provides that the said High Court shall have and exercise 
ordinary original civil jurisdiction within such local limits as may from time to time be declared 
and prescribed by any law made by competent legislative authority for India ; 

And WHEREAS it is expedient so to declare and prescribe the local limits of the ordinary 
original civil jurisdiction of the said High Court; 

It is hereby enacted as follows : — 

. Short title. 1 . This Act may be called the Calcutta High Court (Jurisdictional 
Limits)- Act, 1919. 

lAmits of ordinary ori- 2. The ordinary original civil jurisdiction of the High Court of Judi- 

ginal civil jurisdiction, cature at Fort William’ in Bengal shall be exercised within the limits set 
out in the Schedule : 

Provided ’that nothing in this Act shall effect any suit or other legal proceeding pending in 
any Court at the date of the commencement of this Act. 

[a] For Statement of Objects and Reasons, see Gazette of India, 1919, Pt. V, p. 74; and for Proceedings in 
'T OoBOmil, iUd, Pt. VI, pp. 876 and 1101. 
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THE SCHEDULE 
(See section 2.) 

1. The limits within which the ordinary original civil jurisdiction of the High Court shall be exercised 
are as follows ; — 

North. — A line commencing on the western side of the river Hooghly at a point where the straight line 
joining reference pillar No. I (in a compound on the river side of the Ghusri Cotton Mill, Howrah) and reference 
pillar No.II (near the south-western end of Chitpure Toll Bridge) meets the western water-line of the river Hooghly, 
and thence along the said line to the point where it meets the eastern water-line of the river Hooghly near the 
south bank of the opening of Circular Canal ; thence along the water-line of the south bank of Circular Canal 
passing under the Chitpur Toll Bridge, the Chitpur or Baghbazar Bridge to boundary pillar A on the eastern side 
of the southern pile of Barrackpore Bridge. 

East. — A line commencing from the said boundary pillar A following the eastern edge of the steps of the 
bridge to a point near the south-eastern corner of the immediate approach to the bridge marked by reference pillar 
IH, which is on the boundary ; thence by a straight line to boundary pillar B on the south-eastern corner of the 
junction of Cornwallis Street and Galif Street (now marked with a Public Works Department stone) ; thence 
along the eastern side and the eastern side of the eastern pavement of Cornwallis Street in a series of regular 
links joining points marked by posts 1-3 to boundary pillar C at the north corner of the junction of Shambazar 
street with Cornwallis Street, thence by a straight line to boundary pillar D on the solid south corner of the said 
junction; thence in an approximately straight line along the solid eastern side of Upper Circular Eoad marked by 
posts 4-9; thence eastward following the corner round to boundary pillar E on the north corner of the 
junction of the unnamed road (which runs into Jadu Nath Mitra Lane) with Upper Circular Eoad; 
and thence by a straight line to boundary pillar F at the solid south corner of the junction of Jadu Nath 
Mitra Lane with Upper Circular Eoad; thence by posts 10-13 to boundary pillar G on the solid south 
corner of the junction of Ultadingi Eoad with Upper Circular Eoad; thence along the solid south side of Ultadingi 
Eoad in a series of continuous and approximately straight lines joining points marked by posts 14-16 to boundary 
pillar H at the solid western corner of the junction of Ultadingi Eoad and Gauribere Lane; thence by the solid 
western side of Gauribere Lane marked by posts 17-21; thence by a straight line crossing the road diagonally to 
boundary pillar I on the solid south-eastern comer of the junction of Gauribere Lane and Ultadingi Junction 
Lane; thence along the solid eastern side of Ultadingi Junction Lane marked by posts 22-24 to boundary pillar J 
on the solid eastern corner of the junction of Ultadingi Junction Lane with Halsibagan Eoad; thence by a straight 
line to post 25 at the solid western corner of the said junction; thence along the solid north side of Halsibagan 
Eoad marked by post 26 to boundary pillar K on the north side of Halsibagan Bead directly opposite the solid 
eastern side of Upper Circular Eoad south of it; 'thence by a straight line to post 27 at the solid south corner of 
the junction of Halsibagan Eoad with Upper Circular Eoad; thence by the solid eastern side of Upper Circular 
Eoad marked by posts 28-34 to post 35; thence turning east to boundary pillar L on the north side of Maniktola 
Eoad; ihence by a straight line to post 36 at the south corner of the junction of Maniktola Eoad with Upper 
Circuler Bead at the north-western comer of the garden of Kali Pada Barik; thence along the eastern side of the 
lane on the eastern side of the raised platform road and marked by posts 37-49 to boundary pillar M at the solid 
north corner of the junction of Gas Street and Upper Circular Eoad; thence by a straight line to boundary pillar 
N at the solid south comer of the said junction; thence keeping again to the eastern side of the lane on the eastern 
side of the raised platform road along a line marked by posts 50-61 excluding the recently made Ladies’ Park to 
boundary pillar 0 near the north pillar of the north entrance to North Station Sealdah : thence by a 
straight line to boundary pillar P at the south corner of that entrance; thence by the comparatively straight lines 
from pillar to pillar connecting boundary pillars P, Q, B, S, and T adjacent to the pillars forming the comers of 
the various approaches to Sealdah Station; thence along the solid eastern side of Lower Circular Boad marked by 
posts 62-64 to pillar 65; thence turning west to boundary pillar U at the north-western corner of the out-patients’ 
department of the Campbell Hospital; thence by a straight line marked by posts 66-68 to boundary pillar V on the 
corner of the platform to the right of the north entrance to the Calcutta Corporation Central Stores; thence by 
post 69 turning east to post 70; thence by posts 71-76, boundary pillars W and X at the solid corners of the junction 
of Beniapukur Lane with Lower Circular Eoad, by posts 81-86 to boundary pillars A1 and Bl, at the solid corners 
of the junction of Nonapukur or Bijli Eoad and Lower Circular Eoad, posts 87, 88 to boundary pillar Cl, near the 
south-western corner of the Circular Boad burial ground; thence by a straight line to boundary pillar Dl, on the 
other side of the tramway lines; thence post 89 eastward to post 90; thence to boundary pillars El, and FI, at the 
solid corners of the junction of Karaya Bazar Eoad and Lower Circular Eoad, posts 91, 92 to boundary pillar Gl, 
opposite to Theatre Eoad, posts 93, 94 to boundary pillar HI, a few feet south of the point directly opposite the 
junction of Auckland Place and Lower Circular Eoad, and following the curve of the road by posts 95 and 96 to 
reference pillar IV (which is on the boundary) on the eastern side of the junction of Beck Bagan Lane with 
Lower Circular Eoad. 

South . — A line commencing from the said reference pillar IV in a straight line to boundary pillar II, on the 
western corner of the junction of Beck Bagan Lane with Lower Circular Eoad; thence along the solid south aide 
of Lower Circular Eoad to boundary pillar Jl, and Kl, at the solid comers of the junction of Ballyganj Circular^ 
Eoad and Lower Circular Eoad; thence by the solid south side of Lower Circular Eoad marked by posts 97, 98, 
boundary pillars LI, Ml, at the solid corners of the junction of Lansdowne Hoad with Lower Circular 
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Koad, post 99 southward to post 100 westward to post 101, northward to post 102 and w^estward to post 
103, boundary pillars Nl, and 01, at the solid comers of the junction of Woodburn Road with Lower 
Circular Road, posts 104, 105, boundary pillars PI, and Ql, at the solid comers of the junction of Lee 
Road with Lower Circular Road; thence by the straight line links but broken boundary line formed by 
posts 106-113, to boundary pillar Rl, on the south-eastern corner of the junction of Chowringhee with Lower 
Circular Road; thence by an oblique straight line to boundary pillar SI, on the south-western corner of the said 
junction (near a stone marked F. W. B.-26); thence by a line representing the present limits of the holdings on the 
south of Circular Road and marked by posts 114-116, boundary pillars Tl, and Ul, at the solid corners of the 
junction of Haris Chandra Mukharji Road and Lower Circular Road, posts 117-121; thence to boundary pillar VI, 
near the north corner of the junction of Bhowanipore Road and Lower Circular Road; thence following the curve 
of the corner and the eastern side of Bhowanipore Road and the surplus lands attached thereto by a series of 
straight line links joining points marked by posts 122-124, boundary pillars Wl, and XI, at the junction of 
Shambbunath Pandit Street and Bhowanipore Road, posts 125-128 turning eastward to boundary pillar Yl, on 
the north side of Sankaripara Road, posts 129-130 to boundary pillars Zl, and A2 across the entrance of 
Ketrapati Road into Bhowanipore Road; thence by posts 131, 132 to boundary pillar B2 on the north-eastern 
side of Alipore Bridge; thence along a straight line joining the said boundary pillar B2 with subsidiary reference 
pillar VII on the south-eastern side of the said bridge to a point where that straight line meets the water-line of 
Tolly’s Hala; thence along the water-line of Tolly’s Nala to the north-eastern corner of the District Magistrate’s 
compound, near which is boundary pillar 02; thence along the irregular northern boundary of the Magistrate’s 
compound marked by posts 133-141 to boundary pillar D2, at the south comer of the entrance to the Civil 
Surgeon’s house from Thackeray Road; thence southward along the western boundary of the Magistrates compound 
by posts 142-145 and along the southern boundary of that compound marked by posts 147, 148 to boundary pillar E2 
on the bank of Tolly’s Nala; thence continuing the straight line from post 148 to boundary pillar E2 till it meets the 
water-line of Tolly’s Nala; thence along the water-line of Tolly’s Nala to a point in a direct line with the north side 
of the masonry drain running outside the Jail Garden near which is boundary pillar F2; thence along the north side 
of the said drain in a straight line across Motee Zeel to post 149 against the boundary of the compound of the 
Magistrate’s Court; thence northward along that boundary to post 150 and westward to post 151 and northward 
again along the boundary of the Army Clothing Agency to post 152; thence westward on the south side of the lane 
to boundary pillar G2 at the north-western corner of the Police Hospital Compound; thmce along the wall of the 
Alipore Central Jail facing Belvedere Road and marked by pillars 153-157 to the north-western comer of the 
junction of Belvedere Road and Jail Lane following the comer eastward to post 158 and continuing along the south 
side of Jail Lane to post 159; thence by a straight line to boundary pillar H2 at the acute comer of the junction of 
Reformatory Street with Jail Lane; thence to boundary pillar 12 on the north-western side of Alipore Bridge; thence 
to boundary pillar J2 on the north-eastern side of the said bridge; thence by the solid south-western and western side 
of Bhowanipore Road marked by posts 160-167; thence following the western comer of the junction of Bhowani- 
pore Road, and Lower Circular Road to boundary pillar K2; thence along the solid south side of Lower Circular 
Road following the Sweep of the railings and marked by posts 168-172 to boundary pillar L2 on Lower Circular 
Road and east of its junction with Belvedere Road; thence following the natural bends of the corner marked by 
posts 173 and 174 to boundary pillar M2 on the eastern side of Belvedere Road; thence along the eastern side of 
Belvedere Road now indicated by wooden railings and marked by post 175 to boundary pillar N2 on the north- 
eastern side of Zeerut Bridge; thence along the railings of the footpath on the eastern side of the bridge to 
boundary pillar 02 near its south-eastern end; thence along a bent line following the shape of the bridge and 
marked by posts 176, 177 to post 178 on the eastern side of the south extremity of the immediate approach to the 
.bridge; thence by a straight line to boundary pillar P2 on the western side of the said extremity; thence turning 
north along the railings of the footpath on the western side of the bridge till it meets the water-line underneath 
the bridge, thence along the water-line of the south or Alipore bank of Tolly’s Nala trending northwards under 
Hastings Bridge, to a point where a straight line joining reference pillar V (near the south-western end of Hastings 
Bridge), to reference pillar VI (on the Howrah side of the river in a line with the northern wall of the Bengal- 
Nagpur Railway Goods Yard) meets the water-line of the south bank of the bend of the Hooghly River, near the 
western side of the opening of Tolly’s Nala; thence continuing the said straight line till that said straight line 
meets the water-line of the Howrah side of the river Hoc^hly. 

West. — A line commencing from the point last defined along the water-line of the Howrah side of the River 
Hooghly to the western extremity of the northern boundary. 

2, (a) When the expression “water-line” is used in this Schedule all pucca ghats and other objects per- 
manently attached to the bank and in contact with the water shall be deemed to appertain to the area to which the 
land on that bank appertains and the water in contact with such objects shall be deemed to appertain to the other 
side of the boundary. In the places in the Schedule where the boundary is thus described the boundary line shall 
be the moving edge of the water wherever it may be at anytime. In the ease of bridges, however, the supporting pile 
in contact with the bank only shall be deemed to be permanently attached to the bank and the boundary line 
across the bridge to be immediately above the water-line so described. 

(b) The expression “solid side”' or “solid corner” means the line or spot marked out by solid objects, such as 
a pwcctf wall or the face of a house, the wayside lands and pavements thus being all included in the adjacent road, 
street or lane. 
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228. Board not liable for failure of supply. 

224. Conditions of universal application. 

225. Supply to persons outside cantonment. 

226. Penalty. 

Water, Drainage and other GonnecUons. 

227. Power of Board to lay wires, connections, 

etc. 

228. Wires, etc., laid above surface of ground. 

229. Connection with main not to be made 

without permission. 

230. Power to prescribe ferrules and to establish 

meters, etc, 

231. Power of inspection. 

232. Power to fix rates and charges. 

Application of this Chapter to Government 
Water-supplies. 

288. Government water-supply. 

234. Recovery of charges. 

284A. Supply of water from Government Water- 
supply to the Board. 

284B. Functions of the Board in relation to 
distribution of bulk supply. 


CHAPTER XIV. 

Removal and Exclusion from Gan- - 

TONMENTS AND SUPPRESSION OP SeXUAD 

Immorality. 

235. Power to remove brothels and prostitutes. 

236. Penalty for loitering and importuning for 

purposes of prostitution. 

237. Removal of lewd persons from cantonment^ 
288. Removal and exclusion from cantonment 

of disorderly persons. 

239. Removal and exclusion from cantonment 

of seditious persons. 

240. Penalty. 

CHAPTER XV. 

Powers, Procedure, Penalties 
and Appeals. 

Entry and Inspection. 

241. Powers of entry. ' 

242. Powers of inspection by member of a 

Board. 

243. Power of inspection, etc. 

244. Power to enter land adjoining land where 

work is in progress. 

245. Breaking into premises. 

246. Entry to be made in the day time. 
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247. Owner’s consent ordinarily to be obtained. 

248. Eegard to be had to social and religious 

usages. 

249. Penalty for obstruction. 

Powers and Duties of Police Officers, 

250. Arrest without warrant. 

261. Duties of police oflScers, 

Notices, 

262. Notices to fix reasonable time. 

263. -Authentication and validity of notices issued 

by Board. 

264. Service of notice, etc. 

266. Method of giving notice, 

256. Powers of Board in case of non-compliance 

with notice, etc. 

Beoovery of Money, 

257. Liability of occupier to pay in default of 

owner. 

268. Belief to agents and trustees, 

269. Method of recovery. 

Committees of Arbitration, 

260. Application for a Committee of Arbitration. 

261. Procedure for convening Committee of 

Arbitration. 

262. Constitution of Committee of Arbitration. 
268. No person to be nominated who has direct 

interest or whose services are not imme- 
diately available. 

264. Meetings and powers of Committees of 
Arbitration. 

266. Decisions of Committees of Arbitration, 

Prosecittions, 

:266. Prosecutions. 

267. Composition of offence. 

General Penalty Provisions, 

268. General penalty. 

269. Cancellation anff suspension of licences. 

270. Becovery of amount payable in respect of 

damage to cantonment property. 
Limitation, 

271. Limitation for prosecution. 

Suits, 

272. Protection of Board, Executive Officer, etc. 
‘273. Notice to be given of suits. 


Sections 

Appeals and Revision, 

274. Appeals from executive orders. 

275. Petition of appeal. 

276. Suspension of action pending appeal. 

277. Eevision. 

278. Finality of appellate orders. 

279. Bight of appellant to be heard. 


CHAPTEB XVL 
Boles and Bye-Laws. 

280. Power to make rules. 

281. Supplemental provisions respecting rules. 

282. Power to make bye-laws. 

283. Penalty for breach of bye-laws. 

284. Supplemental provisions regarding bye- 

laws. 

285. Buies and bye-laws to be available for 

inspection and purchase. 


CHAPTEB XVII 
Supplemental Peovisions. 

286. Extension of certain provisions of the Act 

and rules to places beyond cantonments. 
286A. Power to delegate functions of Executive 
Officer. 

287. Begistration. 

288. Validity of notices and other documents, 

289. Admissibility of document or entry as 

evidence. 

290. Evidence by officer or servant of the Board. 

291. Application of Act IV of 1899. 

292. [Repealed.'] 


Schedule I. — Notice of Demand. 
Schedule II.— Form of Warrant. 


Schedule HI. — Form of Inventory of Property 
distrained and Notice of Sale. 


Schedule IV. — Cases in which Police may 
arrest without Warrant. 


Schedule V — Appeals from Orders. 
SCHEDULE VL^lRepealed.] 


STATEMENT OF OBJECTS AND REASONS. 


“A committee wkicli was appointed by the Govern- 
ment of India in January 1921 to consider what 
changes were necessary in order to introduce into the 
administration of cantonments the spirit of the re- 
formed scheme of government, recommended a com- 
plete revision and amalgamation of the Cantonments 
Act (Act XV of 1910) and the Cantonment Code, 1912, 
in- order to bring into conformity with ordinary muni- 
cipal law the system under which military cantonments 
are administered^ 


The recommendations of the committee have now 
been examined by the Government of India and the 
conclusions arrived at are embodied in the Bill. 

The main features of the Bill are as follows : — 

(a) It is proposed to take power to municipalize the 
Government of those cantonments which contain a 
substantial civil population having no essential connec- 
tion with or dependence upon the militaiy administra- 
tion. In other cantonments where these circumstances 
do not fully exist the administration of cantonment 
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affairs will be vested in the hands of the commanding 
officer of the cantonment, who, for the purpose of the 
Act, will be constituted a corporation sole.^ The general 
effect will be that the Government authority will cease 
to be the purely executive agency at present. In^ the 
larger cantonments the existing cantonment committee 
will be replaced by a cantonment Board which will be 
municipal in character and an essentially local self- 
government body. 

(b). The reformed cantonment authorities will have 
a separate legal person, will be capable of suing and 
being sued in their own name and of making contracts. 
They will also be empowered to make bye-laws to 
govern local matters of administration which require 
different treatment in different cantonments. 

(o) The cantonment fund under the reformed system 
will be a local fund vested in the cantonment autho- 
rity. 


(d) In the reformed cantonments where a Board 
constituted a proportion of the cantonment Board will 
be elected representatives of the civil inhabitants of 
the cantonment. An official majority will, however, be 
maintained. 

(e) The cantonment Magistrate, as such, will be 
eliminated. In his place an “executive officer** will be 
appointed. He will be paid by Government. He will 
perform, amongst other things, the duties of Secretary 
of the Board and he will have no judicial powers or 
functions. 

(f) The Local Governments will exercise certain 
larger powers of superintendence and control over can- 
tonment affairs than they do at present. 

(g) The military authorities will retain certain 
special powers in matters affecting the health, welfare 
and discipline of troops.” 

— Gazette of India, 1923, Part V, page 220. 


SELECT COMMITTEE REPORT. 


“3. The non-official members of the Select Committee 
desire to express the following opinion on two ques- 
tions of administration connected with the policy 
which the Bill seeks to introduce. They hold very 
strongly that the ultimate epntrol of cantonment ad- 
ministration under the reformed system should be 
exercised by the Government of India in the Army 
Department, and not by any executive military autho- 
rity, They also hold that the executive officer, though 
he may be a military officer subordinate to the Army 


Department, should, like the Cantonment Magistrate 
of the present, be an officer in civil employ. It is^ 
recognized that it would be inappropriate to embody 
in the Bill provisions on these two points ; but they 
desire it to be recorded that, in agreeing to the Bill as 
amended, they hope that the further administrative 
arrangements to be made will conform to the views 
here expressed.**' 

* # an 

— Gazette of India, 1923, Part V, page 270- 


ACT HOW affected BY SUBSEQUENT LEGISLATION. 
—Amended by Acts VII of 1925 ; XXXYof 1926 ; X of 

1927; XXVI of 1927 ; VIII of 1930 ; VII of 1931 ; — Adapted by A. 0. 

XVII of 1932 ; XXIV of 1934 ; XII of 1935 ; XXIV 

of 1936 ; XXXIV of 1939 ; XXXI of 1940 ; XXXII — Repealed in part by Act XII of 1927. 
of 1940 ; XV of 1942 ; VIII of 1944, 

COGNATE ACTS AND PROVISIONS. 

1. Cantonments (House-Accommodation) act, VI op 1923. 


ACT NO. II of 1924. 

[I6th February 1924J _ 

An Act to consolidate and amend the law' relating to the administration o f cantonments* 
Whereas it is expedient to consolidate and amend the law relating to the administration of 
cantonments; It is hereby enacted as follows : 

CHAPTEE I. 


Pbeliminaet. 

Short title, etetent and cormnencement, 1. (l) This Act may he called the CANTONMENTS AOT, 1924- 
(2) It extends to the whole of British India, including British Baluchistan. 

(S) The ® [Central Government] may, by notification in the ^[Official Gazette], direct that 
this Act, or any provisions thereof which ®[it] may specify, shall come into force on such date^ as- 
® [it] may appoint in this behalf. 

[a-] Substituted by A. O. for “Governor-General in Council”, [b] Substituted by A. O. for “Gazette of India**, 
[c] Substituted by A, O. for “he”, [d] 1st May, 1924; see General Rules and Orders Vol. V, p. 466. 

Definitions, % In this Act, unless there is anything repugnant in the subject or context, — 

(i) “Assistant Health Officer” means the medical officer appointed by the ^[Officer 
Commanding-in-Chief, the Command,] to he the Assistant Health Officer for a 
cantonment; 

[a] Substituted by the Cantonments (Amendment) Act, 1926 (36 [XXXV] of 1926). S. 2 for “Officer Command- 
ing the District”. ^ 


Section 1 — Note 1 

[1] The first general Cantonmkits Act, a consolidat- 
ing and amending measure, was passed in 1889 and re- 
. pealed a large number of eidsting Acts and Regulations, 
The Act of 1889 was followed by another consolidating 


and amending Act in 1910, namely, the Cantonments 
Act, 16 [XV] of 1910 and later by a very elaborate Code 
of 1924. This supersedes all previous legislation and is, 
though it has not itself escaped amendment, the prin- 
cipal Act relating to the subject. (Vol 26) 1939 PC 58 (60) 
I L R (1939) Kar F C 98 : 1939 F C R 124 (F C). 
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(ii) *‘Board” means a Cantonment Board constituted under this Act; 

(iii) “brigade area*' means one of the brigade areas, whether occupied by a brigade or 

not, into which India is for military purposes for the time being divided, and in- 
cludes for all or any of the purposes of this Act any area which the ®[Oentral 
Government] may, by notification in the ^[Official Gazette], declare to be a 
brigade area for such purpose or purposes ; 

[a] Substituted by A. 0. for “Governor-General in Council”, [b] Substituted by A. 0. for “Gazette of 
India”, 

®[(iv) “building” means a house, outhouse, stable, latrine, shed, hut or other roofed struc- 
ture whether of masonry, brick, wood, mud, metal or other material, and any part 
thereof, and includes a well and a wall (other than a boundary wall not exceeding 
eight feet in height and not abutting on a street) but does not include a tent or 
other portable and temporary shelter;] 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 2 for the oriffinal 
clause. ^ 

- '-^] 

la] Clause (v) was repealed by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 2. 

(vi) “casual election” means an election held to fill a casual vacancy; 

(vii) “casual vacancy” means a vacancy occurring otherwise than by efflux of time in the 
office of an elected member of a Board; 

(viii) “Command” means one of the Commands into which India is for military purposes 
for the time being divided, and includes any area which the ^[Central Government] 
iiiay, by notification in the ^[Official Gazette] , declare to be a Command for all or 
any of the purposes of this Act; 

la] Substituted by A. 0. for “Governor-General in Council”, [b] Substituted by A. 0. for “Gazette of India”* 
^[* ^ 

£a] Clause (ix) was repealed by the Eepealing and Amending Act, 1935 (12 [XII] of 1935), S. 2 and Sch. I, 

(x) “dairy” includes any farm, cattle-shed, milk-store, milk-shop or other place from 

which milk is supplied or in which milk is kept for purposes of sale or is manufac- 
tured for sale into butter, ghee, cheese or curds, and, in relation to a dairyman 
who does not occupy any premises for the sale of milk, includes any place in which 
he keeps the vessels used by him for the storage or sale of milk; 

(xi) “dairyman” includes the keeper of a cow, buffalo, goat, ass or other animal, the 

milk of which is offered or is intended to be offered for sale for human consump- 
tion, and any purveyor of milk and any occupier of a dairy; 

* [(xii^) “entitled consumer” means a person in a cantonment who is paid from the Defence 
Services Estimates and is authorised by general or special order of the ^[Central 
Government] to receive a supply of water for domestic purposes from the Military 
Engineer Services or the Public Works Department on such terms and conditions 
as may be specified in the order;] 

[a] Clause (xia) was inserted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 2. [b] Siib~ 

sUtuted by A. 0. for “Governor-General in Council”. 

(xii) “Executive Engineer” means the Public Works officer of that grade, or the ® [Officer 

of the Military Engineer Services] of the corresponding grade, having charge of 
the military works in a cantonment ^[or where more than one such officer has 
charge of the military works in a cantonment such one of those officers as the 
Officer Commanding the Station may designate in this behalf] , and includes the 
officer of whatever grade in immediate executive engineering charge of a can- 
tonment; 

[a] Suhsiiiuted by the Cantonments (Amendment) Act, 1925 (7 [VII] of 1926), S. 2 for “Military Works Offi- 
cer”. [b] These words were inserted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 2. 

(xiii) “Executive Officer” means the person appointed under this Act to be the Executive 
Officer of a cantonment; 

(xiv) “Health Officer” means the senior executive medical officer in military employ on 
duty in a cantonment ; 

[a] Clause (xv) was repealed by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 2. ' 
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(xYi) “but” means any building, no material portion of which above the plinth level is 
constructed of masonry or of squared timber framing or of iron framing ; 

(svii) “infectious or contagious disease” means cholera, leprosy, enteric fever, small-pox, 
tuberculosis, diphtheria, plague, influenza, venereal disease, and any other epidemic, 
endemic or infectious disease which the ^[Central Government] may, by notification 
in the ^[Official Gazette], declare to be an infectious or contagious disease for the 
purposes of this Act ; 

[a] Substituted by A. O. for “Local Government’*, [b] Substituted by A. 0. for “Local Official Gazette’*. 

(xviii) “inhabitant”, in relation to a cantonment, or local area, means any person ordinarily 
residing or carrying on business or owning or occupying immoveable property 
therein, and in case of a dispute means any person declared by the District Magis- 
trate to be an inhabitant ; 

(six) “intoxicating drug” means opium, ganja, bhang, charas and any preparation or * 
admixture thereof, and includes any other intoxicating substance, or liquid which 
the [Central Government] "] may by notification in the ® [Official 

Gazette] , declare to be an intoxicating drug for the purposes of this Act ; 

[a] Substituted by A. 0. for “Local Government”, [b] The words “with the previous sanction of the Governor- 
General in Council*’ were repealed by the Cantonments (Amendment) Act, 1925 (7 [VII] of 1925), S. 2. 
[e] Substituted by A. O. for “Local Official Gazette**. 

(xx) “market” includes any place where persons assemble for the purpose of selling 

meat, fish, fruit, vegetable, live-stock or any other article of food ; 

®’[(xxa) “Military Estates Officer” means the officer appointed by the ^[Central Government] 
to perform the duties of the Military Estates Officer under rules made under 
clauses (a) and (b) oi sub-section (2) oi section 280 ;] 

[a] Clause (xxa) was inserted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 2. 

[b] Substituted by A. 0. for “Governor-General in Council**. 

(xxi) “Military officer” means — 

(a) B> person who, being an officer within the meaning of the Army Act® or the 
Indian Army Act, 1911, or the Air Force Act, ^[or the Indian Air Force Act, 1932,] 
is commissioned and in pay as an officer doing military or air force duty with 
His Majesty’s military or air forces, 6v is an officer doing such duty in any 
arm, branch or part of those forces ; or 

[a] 44 & 45 Viet., e. 58. [b] Inserted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S, 2. 

(b) s, person doing military or air force duty as a warrant officer with either of 

those forces or with any arm, branch, or part thereof, whether he is or is not 
an officer within the meaning of the Army Act® or the Indian Army Act, 1911, 
or the Air Force Act ^[, or the Indian Air Force Act, 1932 ;] 

[a] 44 & 45 Viet., e. 58. [b] Inserted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 2. 

(xxii) “nuisance” includes any act, omission, place or thing which causes or is likely to 
cause injury, danger, annoyance or offence to the sense of sight, smell or hearing, 
or which is or may be dangerous to life or injurious to health or property ; 

(xxiii) “occupier” includes an owner in occupation of, or otherwise using his own land or 
building ; 

(xxiv) “Officer Commanding the District” means the Officer Commanding any one of the 
districts into which India is for military purposes for the time being divided, or 
any brigade area which does not form part of any such district, or any area which 
the ® [Central Government] may, by notification in the ^[Official Gazette], declare 
to be such a district for all or any of the purposes of this Act ; 

[a] Substituted by A. 0. for “Governor-General in Council”, [b] Substituted by A. O. for “Gazetteiof India”. 
®[(xxiv^3&) “Officer Commanding the station” means the military officer for the time being in 
command of the forces in a cantonment, or, if that officer is the Officer Commanding 
the District or Officer Commanding-in- Chief, the Command, the military officer 
who would be in command of those forces in the absence of the Officer Commanding 
the District and Officer Commanding-in-Chief, the Command ;] 

[a] Clause (xxiv<:t) was inserted by the Bepe aling and Amending Act, 1935 (12 [XII] of 1935), S. 2 and Sch. L 

*1 Notes catalogue of infectious or contagious diseases and have 

1 . decnon 2 (xvu). — [1] In sub-clause (xvii) of made the definition comprehensive instead of merely 
ims Clause we have mclvided venereal disease among the illustrative as it was before,”— CommitUe Beporh 
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(xxv) “ordinary election” means an election held to fill a vacancy in the office of an 
elected member of a Board arising by efflux of time ; 

(xxvi) “owner” includes any person who is receiving or is entitled to receive the rent of 
any building or land whether on his own account or on behalf of himself and others 
or an agent or trustee, or who would so receive the rent or be entitled to receive 
it if the building or land were let to a tenant ; 

(xxvii) “party wall” means a wall forming loart of a building and used or constructed to be 
used for the support or separation of adjoining buildings belonging to diJfferent 
owners, or constructed or adapted to be occupied by different persons ; 

(xxviii) “private market” means a market which is not maintained by a ^ [Board] and which 
is licensed by a ^ [Board] under the provisions of this Act ; 

[a] SuhsUtuted by the Cantonments (Amendment) Act, 1936 (24 [XXIY] of 1936), S. 69 for “Cantonment 
Authority**. 

(xxix) “private slaughter-house” means a slaughter-house which is not maintained by a 
® [Board] and which is licensed by a [Board] under the provisions of this Act ; 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69 for “Cantonment 
Authority’*. 

(xxx) “public market” means a market maintained by a [Board] ; 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIY] of 1936), S. 69 for ‘Cantonment 
Authority”. 

(xxxi) “public place” means any place which is open to the use and enjoyment of the public, 
whether it is actually used or enjoyed by the public or not; 

(xxxii) “public slaughter-house” means a slaughter-house maintained by a [Board]; 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIY] of 1936), S. 69 for “Cantonment. 
Authority”. 

®'[{xxxii<2) a person is deemed to reside in a cantonment if he maintains therein a house or a 
portion of a house which is at all times available for occupation by himself or his 
family even though he may himself reside elsewhere, provided that he has not 
abandoned all intention of again occupying such house either by himself or his 
family;] 

[a] Clause (xxxiia) -vvas inserted by the Cantonments (Amendment) Act, 1936 (24 [XXIY] of 1936), S, 2. 

(xxxiii) “shed” mea^ns a slight or temporary structure for shade or shelter; 

(xxxiv) “slaughter-house” means any place ordinarily used for the slaughter of animals 
for the purpose of selling the flesh thereof for human consumption; 

(xxxv) “soldier” means a person who is a soldier or airman within the meaning of the 
Army Act® or the Air Force Act, or is subject to the Indian Army Act, 1911, and 
who is not a military officer; 

[a] 44 & 45 Yiet., e. 58. 

(xxxvi) “spirituous liguor” means any fermented liquor, any wine, or any alcoholic Kquid 
obtained by distillation or the sap of any kind of palm tree, and includes any 
other liquid containing alcohol which the ^[Central Government], 
niay, by notification in the ® [Official Gazette], declare to be a spirituous liquor for 
the purposes of this Act; 

[a] Substituted by A. 0. for “Local Government”, [b] The words “with the previous sanction of the Governor- 
General in Council” were repealed by the Cantonments (Amendment) Act, 1925 (7 [VII] of 1925), S. 2. 
[c] SubsUtuted by A, 0. for "local official Gazette”. 

(xxxvii) “street” includes any way, road, lane, square, court, alley ^[or passage] in a 
cantonment, whether a thoroughfare or not and whether built upon or not, over 
which the public have a right-of-way and also the road-way or foot- way over any 
bridge or causeway; 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIY] of 1936), S. 2 for “passage or open 
space”. 

(xxxviii) “vehicle” means a wheeled conveyance of any description which is capable of being 
used on a street, and includes a motor-car, motor lorry, motor omnibus, cart, 
locomotive, tram-car, hand-cart, truck, motor-cycle, hic^yele, tricycle and rick- 
shaw^'C’^ *]• 

[a] The word “and” was repealed by the Cantonments (Amendment) Act, 1936 (24 [XXIY] of 1936), S. 2, 

2. Section 2 (xxxvii). — [1] Space having gates to be street. (Yol 22) 1936 Lab 588 (589): 36 Cri L Jour 
©n both side^ for number of years cannot be presumed 1475. 


-256 


THE CANTONMENTS ACT, 1924 


[SS. 2-4 J 


(xsxix) “water-works” includes all lakes, tanks, streams, cisterns, springs, pumps, wells, 
reservoirs, agueducts, water-trucks, sluices, mains, pipes, culverts, hydrants, stand- 
pipes, and conduits, and all machinery, lands, buildings, bridges and things, used 
for, or intended for the purpose of, supplying water to a cantonment; ^[and 
(xl) “year” means the year commencing on the first day of April.] 

[a] The word “and” and danse (xl) were inserted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 
1936), S. 2. 


CHAPTEE 11. 

Definition and Delimitation of Cantonments. 

Z- (l) The * [Central Government], ^[* '^] may, by notification in the ° [Official 

Defimiion of Gazette] , declare any place or places in which any part of His Majesty’s regular 
^cantonments. forces or regular air force is quartered or which, being in the vicinity of any such 
place or places, is or are required for the service of such forces to be a cantonment for the 
purposes of this Act and of all other enactments for the time being in force, and * '^] 

may, by a like notification, declare that any cantonment shall cease to be a cantonment. 

■(2) The ^[Central Government], '^'1 may, by a like notification, define the 

limits of any cantonment for the aforesaid purposes. 

^1(3) When any place is declared a cantonment for the first time, the ^[Central Government] 
may, until a Board is constituted in accordance with the provisions of this Act, by order make 
any provision which appears necessary to ®[it] either for the administration of the Cantonment or 
for the constitution of the Board.] 

^1(4) The Central Government may, by notification in the Official Gazette, direct that in any 
place declared a cantonment under sub-section (1) the provisions of any enactment relating to 
local self-government other than this Act shall have effect only to such extent or subject to such 
modifications, or that any authority constituted under any such enactment shall exercise authority 
-only to such extent, as may he specified in the notification.] 

[a] Subst%tufed by A. 0. for “Local Government”, [b] Words “with the previous sanction of the Governor- 
General in Council” were repealed by A. O. [c] Substituted by A, O. for “Local Official Gazette”, [d] Words 
“with the like sanction” were repealed by A, O. [e] Inserted by the Cantonments (Amendment) Act, 1936 
(24 [XXIV] of 1936), S. 3. (f) Suhshtuted by A. 0. for “Governor-General in Council”, [g] Substituted by 
A. O. for “him”, [h] Sub-section (4) was added by the Cantonments (Amendment) Act, 1944 (8 [VIII of 
1944), S. 2. [17-3-1944.] 

4. The ^[Central Government] '^] may, by notification in the ^[Official 

Alteration of limits of Gazette] , declare its intention to include within a cantonment any local 
^nionments. Situated in the ^[*] vicinity thereof or to exclude from a canton- 

jnent any local area comprised therein. 

(2) Any inhabitant of a cantonment or local area in respect of which a notification has been 
published under sub-section (1) may, within six weeks from the date of the notification, submit in 
^writing to the [Central Government] through the Officer Commanding-in-Chief, the Command, 
an objection to the notification, and the ‘'[Central Government] shall take such objection into 
consideration. 

(3) On the expiry of six weeks from the date of the notification, the [Central Government] 

inay '^'1 after considering the objections, if any, which have been submitted under sub- 

.section (2),})y notification in the ® [Official Gazette], include the local area in respect of which the 


Section 3 — Note 1. 

[1] Much of the land comprised in the cantonments 
in different parts of India was originally acquired by 
Government for military purposes. Private individuals 
were allowed to erect houses upon various plots. Thus, 
the Government recognised, subject to certain restric- 
“Hons, rights of private ownership in the bmldings^ while 
•at the same time retaining in themselves the property 
in soil. (Vol 18) 1931 P 0 1 (1, 2): 57 Ind App 339 : 68 
Cal 858 (PC). 

[2] The Secretary of State is absolute owner of all 
cantonment land, unless it can be proved that he parted 
-with it. A person occupying land in cantonments not 
specifically transferred to him by the Secretary of .State 


can only hold it as a licensee from him. (Vol 9) 1922 
All 57 (58, 59). 

[3] Ownership of cantonment land vests in Secretary 
of State subsequent Jbo establishment of cantonment, 
(Vol 17) 1930 All 587 (689). 

[4] A cantonment Board, as representing the Secre- 
tary of State, is to be regarded as the owner of all the 
sites in the cantonment. It is entitled to eject its licensee 
on payment of compensation. (Vol 20) 1933 Pesh 66 (67). 

[5] As to the result that follows from the transfer of 
property situate in cantonment area, see (Vol 11) 1924 
All 415 : 46 All 427. 

.[6] See also section 108. _ 
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notification was published under sub-section (l)iOt any part thereof, in the cantonment or, as the 
•case may be, exclude such area or any part thereof from the cantonment. 

[a] Substituted by A. 0. for “Loal Government’*, [b] The words “with the previous sanction of the Governor- 
General in Council” were repealed by A. 0. [c] Substituted by A. 0. for ‘Local Oificial Gazette”, [d] The 

word “immediate” was repealed by the Cantonments (Amendment) Act, 1927 (26 [XXVI] of 1927), S. 2. 

6. When, by a notification under section 4, any local area is included in a cantonment, such 
The effect of including area shall thereupon become subject to this Act and to all other enact- 
<irea in cantonment, ments for the time being in force throughout the cantonment and to all 

notifications, rules, regulations, bye-laws, orders and directions issued or made thereunder. 

6. (1) When, by a notification under section 3, any cantonment ceases to be a cantonment 
Disposal of cantonment and the local area comprised therein is immediately placed under the 

fund when area ceases to be control of a local authority, the balance of the cantonment fund and 
a cantonment, property vesting in the ® [Board] shall vest in such local authority, 

.and the liabilities of the [Board] shall be transferred to such local authority. 

(2) When, in like manner, any cantonment ceases to be a cantonment and the local area 
comprised therein is not immediately placed under the control of a local authority, the balance of 
the cantonment fund and other property vesting in the ^ [Board] shall vest in His Majesty, and the 
liabilities of the [Board] shall be transferred to the '^[Central Government]. 

[a] Substituted by S. 69 of the Cantonments (Amendment) Act, 1936 (24 [XXIY] of 1936), for “Cantonment 
Authority”, [b] Substituted by A. 0. for “Secretary of State in Council”. 

7 . (l) When, by a notification under section 4, any local area forming part of a cantonment 
Disposal of cantonment ceases to be under the control of a particular ^ [Board] and is im- 

fund when area ceases to be mediately placed under the control of some other local authority, such 
included in a cantonment, portion of the cantonment fund and other property vesting in the 
^ [Board] and such portion of the liabilities of the ® [Board] as the ^[Central Government] may, by 
:general or special order, direct, shall be transferred to that other local authority. 

(2) When, in like manner, any local area forming part of a cantonment ceases to be under 
jthe control of a particular [Board] and is not immediately placed under the control of some other 
local authority, such portion of the cantonment fmid and other property vesting in the ® [Board] 
shall vest in His Majesty, and such portion of the liabilities of the [Board] shall be transferred to 
ihe ® [Central Government], as the ^[Central Government] may, by general or special order, direct, 
[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV]^ of 1906), S. 69, for “Cantonment 
Authority”, [b] Substituted by A. 0. for “Governor-General in Council”, [e] Substituted by A, 0. for 
“Secretary of State in Council”. 

8 . Any cantonment fund or portion of a cantonment fund or other property of a ^ [Board] 
Application of funds and vesting in His Majesty under the provisions of section 6 or section 7 

proT^rtp transferred under shall be applied in the first place to satisfy any liabilities of the “[Board] 
sections 6 an 7, transferred under such provisions to the ^[Central Government], and in 

the second place for the benefit of the inhabitants of the local area which has ceased to be a 
43 antonment or, as the case may be, part of a cantonment. 

[a] Substituted by S. 69 of the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), for “Cantonment 
Authority”, 

[b] Substituted by A. O. for “Secretary of State in Council”. 

9 . The “[Central Government] may, ^[* ^ by notification in the ® [Official Gazette], 
Limitation of operation exclude from the operation of any part of this Act the whole or any 

part of a cantonment, or direct that any provision of this Act shall, in 
the case of any cantonment — 

^[(co) situated within the limits of a Presidency -town ; or 
(b) in which the Board is superseded under section 54], 

-apply with such modifications as may be so specified. 

[a] Substituted by A. 0. for “Local Government”, [b] Words “with the previous sanction of the Governor- 
General in Council” were repealed by A. O. [c] Substituted by A. O. for “Local Official Gazette”, [d] Sub- 
stituted by S. 4 of the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), for “specified in the 
notification in which there is no Board.” 


Section 5 — Note 1. 

[1] Mere declaration of lands to be within Canton- 
Tuent area does not vest their ownership in Government. 
^Acquisition by Government for the purpose must be 
-.proved. (Vol 14) 1927 Cal 786 (787). 


Section 9 — Note 1. 

[1] “We have here provided a power to exclude from 
the operation of any particular provision of the Act not 
only any specified part of a cantonment, but, where 
necessary, the whole of a cantonment.” — S<^ect Com^ 
mittee Beport* 


IM. 17, 
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CHAPTER in. 


® [ Cantonment Bo aeds. ] 


Gantomnmi Board and ^10. For every cantonment there shall he a Cantonment Board and 
i:a:ecutive Officer. an Executive Officer. 

[a] The chapter heading was suhsktuted by the Repealing and Amending Act, 1939 (34 [XXXIV] of 1939), 
S. 2 and Sch. I for “Boards and Cantonment Boards.” [b] Section 10 was S 2 ibshtuted by the Cantonments 
(Amendment) Act, 1936 (24 [XXIV] of 1936), S. 5, fox the original section. 


Every Board shall, by the name of the place by reference to which the cantonment is 
Incor‘porat%on of Canton- known, be a body corporate having perpetual succession and a common 
ment Board. seal wuth power to acquire and hold property both moveable and 

immoveable and to contract and shall, by the said name, sue and be sued. 

[a] Section 11 was substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 5. 

H2. (l) The Executive Officer of every cantonment shall be appointed by the ^[Central 
Appointment of Bxe- Government], or by such person as the ^[Central Government] may 
mtive Officer. authorise in this behalf, from the Service of Executive Officers constituted 

by rules made under section 280 : 

Provided that an Executive Officer appointed before the commencement® of the Cantonments 
(Amendment) Act, 1936, shall, unless the ’^[Central Government] otherwise directs in any case, be 
deemed to have been duly appointed in accordance with this sub-section. 

(2) Not less than half the cost of the salary of the Executive Officer shall be paid ‘^[by the 
Central Government ] and the balance from the cantonment fund : 

Provided that the salary of an Executive Officer appointed before the commencement® of the 
Cantonments (Amendment) Act, 1936, shall, until the ^[Central Government] otherwise directs, 
continue to be paid from the source from which «it was being paid at the commencement oi 
the said Act. 


(8) The Executive Officer shall be the Secretary of the Board and of every committee of the* 
Board, but shall not be a member of the Board or of any such committee. 

[a] Section 12 was svhstUuied by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 5. [b] Suh- 

stituted by A. O. for “Governor-General in Council”, [c] The Cantonments (Amendment) Act, 1936 (24- 
[XXIV] of 1936), came into force on the 31st October 1936. [d] Substituted by A, 0. for “by Government”. 

me^^oards? Gantow Cantonments shall be divided into three classes, namely; — 


(i) Class I Cantonments, in which the civil population exceeds ten thousand ; 

(ii) Class II Cantonments, in which the civil population exceeds two thousand five hundred, 

but does not exceed ten thousand ; and 


(iii) Class III Cantonments, in which the civil population does not exceed two thousand 
five hundred : 


Provided that the ^[Central Government] may, by notification in the ®[ Official Gazette], 
place in Class II any cantonment in the North-West Frontier Province or in British Baluchi- 
stan which if it were situated elsewhere would be a Class I Cantonment, or place in Class III any 
such cantonment which if it were situated elsewhere would be a Class II Cantonment. 

(2) For the purposes of sub-section (1), the civil population shall be calculated in accordance 
with the latest official census, or, if the ^[Central Government], by general or special order, so« 
-directs, in accordance with a special census taken for the purpose. 


Section 11 — Note 1. 

[1] A Cantonment Committee is a public officer witbin 
B- 2, Civil P. 0. Hence before a Committee can be sued 
the notice, prescribed under S. 80, Civil P.?C., must be 
^veh. (1910) 34 Bom 583 (588), 

Section 12 — Note 1. 

[1] The Cantonments (Amendment) Act, 1936, came 
into force qn 31-10-1936. Bub-section of S. 1 of that 
Act runs as follows: — “It shall come into force at once, 
but the Central Government may, by notification in the 
Ofifidlal Gazette, direct eithei; generally or in respect of a 
jparticular cantonment that a specified section or sections 


shall not take efieet until such date as it may by a like^ 
notification appoint in this behalf.” 

Section 13 — Note 1. 

[1] Proviso to sub-section (1) of S. 13 gives power to« 
the Central Government to alter the classification of 
cantonments in order to meet the difficulty apprehended 
in the N.-W.F.P. and Baluchistan that owing to the 
military duties and frequent movements of military per- 
sonnel, it might not always be possible or convenient to 
supply members for a more nulnerous Board. — 
Report of Second Select Committee on the Cantonments - 
(Amendment) Act, -1936, 
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(3) In Class I Cantonments, the Board shall consist of the following members, namely : — 

(a) the Officer Commanding the station or, if the ^[Central Government] so directs in 
respect of any cantonment, such other military officer as may be nominated in his place 
by the Officer Commanding-in-Chief, the Command ; 

(b) sl Magistrate of the first class nominated by the District Magistrate ; 

(cj the Health Officer ; 

(dj the Executive Engineer ; 

(ej four military officers nominated by name by the Officer Commanding the station by order 
m writing ; 

('fj seven members elected under this Act. 

(4) In Class II Cantonments, the Board shall consist of the following members, namely : 

(a) the Officer Commanding the station, or, if the ^[Central Government] so directs in res- 
pect of any cantonment, such other military officer as may be nominated in his place by 
the Officer Commanding-in-Chief, the Command ; 

(b) a Magistrate of the first class nominated by the District Magistrate ; 

( c) the Health Officer : 

(d) the Executive Engineer ; 

(e) (i) in cantonments of which the civil population exceeds seven thousand five hundred 
three military officers, 

(ii) in cantonments of which the civil population exceeds five thousand, but does not 
exceed seven thousand five hundred, two military officers, 

(iii) in cantonments of which the civil population does not exceed five thousand and in 
cantonments which the ^[Central Government] by notification under the proviso to 
sub-section (l), has placed in Glass II, whatever be the population, one military officer, 
nominated by name by the Officer Commanding the station by order in writing; 

( f) such number of members elected under this Act as is equal to the number of members 
constituted or nominated by or under clauses (b) to (e), 

(6) In Class III Cantonments, the Board shall consist of the following members, namely ; 

(a) the Officer Commanding the station, or if the ^[Central Government] so directs in 
respect of any cantonment, such other military officer as may be nominated in his 
place by the Officer Commanding-in-Chief, the Command; 

(h) one military officer nominated by name by the Officer Commanding the station by order 
in writing; 

(c) one member elected under "this Act. 

(6) The Officer Commanding the station may, if he thinks fit, with the sanction of the 
Officer Oommanding-in-Chief, the Command, nominate in place of any military officer whom he is 
empowered to nominate under clause (e) of sub-section (3), clause (e) of sub-section (4) 
clause (b) of sub-section (d), any person, whether in the service of the ^ [Crown] or not, who is 
ordinarily resident in the cantonment or in the vicinity thereof. 

(7) Every election or nomination of a member of a Board and every vacancy in the mem- 
bership thereof shall be notified by the ® [Central Government] in the ^[Official Gazette]. 

[a] S. 13 was substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 5. [b] Suhsti* 
tuted by A. 0. for “Governor-General in Council”, [c] Substituted by A. 0. for “Gazette of India’*, 

[d] Substikited by A. 0. for “Government”, [e] Substituted by A. 0, for “Local Government’*, [f] Substi^ 
tuted by A. 0. for “local official Gazette’*. 

JPowertovary constitution of *15. (1) Notwithstanding anything contained in section 13, if 
Boards in special circumstances^ the ^[Central Government] is satisfied — 

(a) that, by reason of military operations it is necessary, or 

(b) 3 that, for the administration of the cantonment, it is desirable, 

to vary the constitution of the Board in any cantonment under this section, the ^[Central Gov- 
ernment] may, by notification in the [Official Gazette], make a declaration to that effect. 

(2) Upon the making of a declaration under sub-section (l), the Board in the cantonment 
shall consist of the following members, namely : — 

Ca) the Officer Commanding the station ; - 



260 


THE CANTONMENTS ACT, 1924 ^ 


Css. 14-161 


(h) one military officer nominated by name by the Officer Commanding the station by order 
in writing ; 

(c) one member, not being a person in the service of the Government, nominated by the 
Officer Commanding the station. 

(S) Every nomination of a member of a Board constituted under this section, and every 
vacancy in the membership thereof, shall be notified by the ® [Central Government] in the ^[Official 
Gazette] . 

(4) The term of office of a Board constituted by a declaration under sub-section (1) shall not 
ordinarily extend beyond one year : 

Provided that the ^[Central Government] may from time to time, by a like declaration, extend 
the term of office of such a Board by any period not exceeding one year at a time : 

Provided also that the ^[Central Government] shall forthwith direct that the term of office of 
such a Board shall cease if, in the opinion of the [Central Government], the reasons stated in the 
declaration whereby such Board was constituted, or its term of office was extended, have ceased 
to exist. 

(5) When the term of office of a Board constituted under this section has expired or ceased, 
the Board shall be replaced by the former Board which, but for the declaration under sub-section (1), 
would have continued to hold office, or, if the term of office of such former Board has expired, by 
a Board constituted under section 13. 

[al Section -14 was mbstituted by tlie Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 5. 
[b] Substituted by A. 0. for “Governor-General in CJouncil”, [c] Words “after consultation with the Local 
Governmenii” were repealed by A.O. [d] Substituted by A. O. for “Gazette of India”, [e] Substituted by A, O. 
for “Local Government”, [f] Substituted by A. O. for “local official Gazette”, 

18 , (l) Save as otherwise provided in this section, the term of office of a member of a Board 
Term of office of shall be three years and shall commence from the date of the notification of 
members. his election or nomination under [sub-section (7) of section 13], or from the 

date on which the vacancy has occurred in which he is elected or nominated, whichever date is later; 

^[Provided that the ® [Central Government] may, when satisfied that it is necessary in order 
to avoid administrative difficulty, extend the term of office of all the elected members of a Board 
by such period, not exceeding one year, as ‘^[it] thinks fit]: 

® [Provided further that until the termination of the hostilities in being at the commencement 
of the Cantonments (Amendment) Act, 1944, the foregoing proviso shall have effect as if the word 
elected’ and the words ‘not exceeding one year’ were omitted.] 

(2) The term of office of an ex-officio member of a Board shall continue so long as he holds 
the office in virtue of which he is such a member. 

(8) The term of office of a member elected to fill a casual vacancy shall commence from the 
date of election, and shall continue so long only as the member in whose place he is elected would 
have been entitled to hold office if the vacancy had not occurred. 

^ (4) kn outgoing member shall, unless the "^[Central Government] otherwise directs, continue 

in office until the election or nomination of his successor is notified under [sub-section (7) oi 
section 13], 

(6) Any outgoing member may, if qualified, he re-elected or re-nominated. 

[a] Substituted by tbe Cantonments (Amendment) Act, 1936 (24 [XXIV] of*1936), S. 6, for “sub-section (2) 
of section 14”. [b] Inserted by S. [c] Substituted by A. 0. for “Governor-General in Council”, 

[d] Substituted by A. 0. for “he”, [e] Added after S. 15 (1), proviso, by the Cantonments (Amendment) 

Act, 1944 (8 [VIII] of 1944), S. 3, [17-3-1944,] [f] Substituted by A. 0. for “Local Government”. 

16 . (1) Yacanoies arising by efflux of time in the office of an elected member of a Board 
Filling of mcancies. shall be filled by an ordinary election to be held on such date as the 
^[Central Government] may, by notification in the ^[Official Gazette], direct. 

(2) k casual vacancy shall he filled by a casual election the date of which shall be fixed by 
the ** [Central Government] by notification in the ^[Official Gazette], and shall be, as soon as may 
be, after the occurrence of the vacancy: 

Provided that no casual election shall be held to fill a vacancy occurring within three months 
of any date on which the vacancy will occur by efflux of time, but such vacancy shall be filled at 
the next ordinary election. 

[al Substituted by A. 0. for “Local <iGovernment”. [b] Substituted by A, 0. for “local official Gazette”. 
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17. (l) If from any cause at an ordinary election no member is elected, or if the elected 
Yacaticies in special member is unwilling to serve on the Board, the outgoing member shall, if 

cases, qualified and willing to serve, be deemed to have been re-elected ; 

^[Provided that where there are more outgoing members qualified and willing to serve than there 
are vacancies to be filled under this sub-section, the outgoing members so deemed to have been 
re-elected shall, failing agreement amongst such members, be determined by lot under the 
supervision of the President of the Board and in such manner as he may decide.] ' 

K(2) Yacancies arising in any of the following cases shall be filled by nomination by the Central 
Government after consultation with the Officer Commanding-in-Chief, the Command, namely : — 

(a) where at a casual election no member is elected; 

(b) where at an ordinary election no member or an insufficient number of members is 

elected, or an elected member is unwilling to serve on the Board and the outgoing 
member is not qualified or is not 'willing to serve or is dead or cannot be found within 
a reasonable time; 

(c) where at an election held when a Board is constituted for the first time no member or 
an insufficient number of members is elected or an elected member is unwilling to serve 
on the Board.] 

%(3) For the purposes of sub-section (2) of section 16, a member nominated in pursuance of 
sub-section (2) of this section shall, where there has been a division of the cantonment into wards 
or of the inhabitants thereof into classes, be deemed to have been elected by such ward or class, 
as the case may be, as the Central Government may at the time of making the nomination or at 
any time thereafter declare.] 

The term of office of a member nominated or deemed to have been re-elected under 
this section shall expire at the time at which it would have expired if he had been elected at the 
ordinary or casual election, as the case may be. 

[a] Proviso was added to sub-section (1) by the Cantonments (Amendment) Act, 1942 (15 [XV] of 1942), S. 2. 
[80-3-1942.] [b] Substituted by S. 2, ibid, for original sub-section (2). [e] New sub-section (3) was added 

by S. 2, ibid, [d] Sub-section (3) was re-numbered as sub-section (4), ibid* 

18. (1) Every person who is by virtue of his office, or who is nominated or elected to be, a 
Oath or affirmation, member of a Board shall, before taking his seat, make at a meeting of 

the Board an oath or affirmation of his allegiance to the Crown in the following form, namely : — 

be co me 

*1, A, B., having a member of this Board, do solemnly swear (or affirm) that 

been nominated 

I will be faithful and bear true allegiance to His Majesty the King, Emperor of India, 
his heirs and successors, and that I will faithfully discharge the duty upon which I am 
about to enter.” 

(2) If any such person fails to make the oath or affirmation within such time as the 
[Central Government] considers reasonable, the ® [Central Government] shall, by notification in 
the ^[Official Gazette], declare his seat to be vacant. 

[a] Substituted by A. 0. for “Local Guverument”, [b] Substituted by A, 0. for “local official Grazette**. 

19. (1) Any nominated or elected member of a Board who wishes to resign his office may 
Eesignation. forward his resignation in writing through the President of the Board to the 

Officer Commanding-in-Chief, the Command, who shall forward it for orders to the [Central 
Government]. 

(2) If the ^‘[Central Government] accepts the resignation, such acceptance shall be communi- 
cated to the Board, and thereupon the seat of the member resigning shall become vacant. 

[a] Substituted by A. 0. for “Local Government”, 

president and 20. (l) The ^[Officer Commanding the station] ^[if a member of the 
Vice-President. Board] shall be the President of the Board : 

° [Provided that when a military officer holding the office of President ceases to be the Officer 
Commanding the station merely by reason of a temporary absence from the station on duty or on 
station leave, or during the transfer of his headquarters to a hill station, he shall not vacate the 
office of President.] 

^i(2) Where the Officer Commanding the station is not a member of the Board, the military 
officer nominated in his place under clause (a) ot sub-section sub-section (4) ov sub-section (5) 
of section 13 shall be President of the Board. 
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(8) In every Board in v'hich there is more than one elected member, there shall be a Vice- 
President elected by the elected members only and from among their number], ®[in accordance 
■wdth such procedure as the Central Government may by rules prescribe.] 

[a] Substituted by the Cantonments (Amendment) Act, 1925 (7 [VIIJ of 1925), S. 14, for “Commanding Officer 
of the cantonment”, [b] by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 7, 

[c] Inserted by the Cantonments (Amendment) Act, 1927 (26 [XXVI] of 1927), S. 3. [d] Substituted by 

S. 7 of Act 24 [XXIY] of 1936, for the original sub-section, [e] These words were added to S. 20 (3) by the 
Cantonments (Amendment) Act, 1942 (15 [XV] of 1942), S. 3. [30-3-1942.] 

Term of office of 21. The term of office of a Vice-President shall be three years or 

Vice-President the residue of his term of office as a member, 'whichever is less.] 

(2) A Vice-President may resign his office by notice in writing to the President and, on the 
resignation being accepted by the Board, the office shall become vacant. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 8, for the original 
sub-section. 

Duties of President, 22. (1) It shall be the duty of the President of every Board — 

(a) unless prevented by reasonable cause, to convene and preside at all meetings of the Board 
and to regulate the conduct of business thereat ; 

(h) to exercise supervision and control over the financial and executive administration of the 
Board ; 

(c) to perform all the duties and exercise all the powers specifically imposed or conferred on 

the President by or tinder this Act ,* and 

(d) subject to any restrictions, limitations and conditions imposed by this Acfc, to exercise 
executive power for the purpose of carrying out the provisions of this Act and to be 
dirfectly responsible for the fulfilment of the purposes of this Act, 

(2) The President may, by order in writing, empower the Vice-President to exercise all or 
any of the powers and duties referred to in clause (c) ot sub-section (l) other than any power, 
duty or function which he is by resolution of the Board expressly forbidden to delegate. 

(3) The exercise or discharge of any powers, duties or functions delegated by the President 
under this section shall be subject to such restrictions, limitations and conditions, if any, as may be 
laid down by the President and to the control of, and to revision by, the President. 

(4) Every order made under sub-section (2) shall forthwith be communicated to the Board 
and to the ® [Officer Commanding-in-Chief, the Command]. 

[a] Substituted by the Cantonments (Amendment) Act, 1926 (35 [XXXV] of 1926), S. 2, for “Officer Com- 
manding the District.” 

Duties of Vice-Pf^eside7it 23. It shall be the duty of the Vice-President of every Board — 

(a) in the absence of the President and unless prevented by reasonable cause, to preside at 
meetings of the Board and when so presiding to exercise the authority of the President 
under sub-section (1) ot section 22 ; 

(b) during the incapacity or temporary absence of the President or pending his appointment 

or succession, to perform any other duty and exercise any other power of the Presi- 
dent ; and 

(c) to exercise any power and perform any duty of the President which may be delegated to 

him under sub-section (2) of section 22. 

24. The Executive Officer shall perform aU the duties imposed upon him by or under this 
^ Duties of the EaJec^t- Act, and shall be responsible for the custody of all the records of the 
iive Officer, * [Board], and shall arrange for the performance of such duties relative to 

the proceedings of the Board or of any Committee of the Board or of any Committee of Arbitration 
constituted under this Act, as those bodies may respectively impose on him, and shall comply with 
every requisition of the [Board], on any matter pertaining to the adrainistration of the 
cantonment. 


[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”. 


25. The Executive Officer may, in cases of emergency, direct the execution of any work or the 
. doing of any act which would ordinarily require the sanction of the ® [Board] 

and the immediate execution or doing of which is, in his opinion, necessary 


Eieecutive Officer, 


rif — Note 1. should be subject to the previous sanction of the Presi- 

^he exercise by the Executive dent or in his absence of the Vice-President, and we 

umcer oi tne emergency powers conferred by this clause have provided accordingly .” — Select Committee Beport* 
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for the service or safety of the public, and may direct that the expense of executing such work on 
doing such act shall be paid from the cantonment fund : — 

Provided that — 

(a) he shall not act under this section without the previous sanction of the 
President or, in his absence, of the Vice-President ; 

(b) he shall not act under this section in contravention of any order of the ® [Board] 
prohibiting the execution of any particular work or the doing of any particular 
act ; and 

(c) shall report forthwith the action taken under this section and the reasons therefor to 
the ^[Board]. 

[a] SiihstiUited by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority’*, [bj The words, “Where there is a Board’* were repealed by S. 9, ibid. 

Elections^ 

26. (1) ^[The Board or, where a Board is not constituted in any place declared 

Electoral rolls, by notification under sub-section (l) oi section 3 to be a cantonment, the Officer 

Commanding the station], shall prepare and publish an electoral roll showing the names of persons 
qualified to vote at elections to the Board. Such roll shall be prepared, revised and finally published 
in such manner and on such date in each year as the ‘^[Central Government] may by rule 
prescribe. 

(2) Every person w'hose name appears in the final electoral roll shall, so long as the roll 
remains in force, be entitled to vote at an election to the Board, and no other person shall be so 
entitled. 

(3) When a cantonment has been divided into wards, or the inhabitants into classes, the 
electoral roll shall be divided into separate lists for each ward or class, as the case may be. 

(i) If a new electoral roll is not published in any year on the date prescribed, the ° [Central 
Government] may direct that the old electoral roll shall continue in operation until the new roll is 
published. 

[al Tbs words “Where a Board is to be constituted in any cantonment, otherwise than in accordance with the 
proviso to sub-section (I) of section 14,** were repealed by the Cantonments (Amendment) Act, 1936 (24 
[XXIV] of 1936), S, 10. [b] Siibstituted by S. 10, for “the Cantonment Authority”, [c] Substituted 

by A. O. for “Local Government**, 

27, (1) The following persons shall, if not otherwise disqualified, be entitled to be enrolled as 
Qualijication of electors, electors, namely : — 

(a) every person who in any year has, on or before such date as may be fixed by the ® [Central 
Govermnent] in this behalf by notification in the ^[Official Gazette] (hereinafter in this 
section referred to as the aforesaid date), been assessed directly and on his own account 
to taxes under this Act (other than octroi, toll or terminal tax), the aggregate value 
whereof is not less than such amount as the [Central Government] may by rule prescribe, 
and who on the aforesaid date is not in arrears in the payment of any such tax ; 

(b) every person who has for a period of not less than twelve months immediately preceding 
the aforesaid date resided in the cantonment and on the aforesaid date — 

(i) the owner or the mortgagee in possession or the lessee of any building or land in the 
cantonment, of an annual value calculated in such manner, and of not less than such 
amount, as the ®'[ Central Government] may by rule prescribe; or 
(ii) is carrying on any business in the cantonment from which he derives an annual income 
calculated in such manner, and of not less than such amount, as the ® [ Central Gov- 
ernment ] may by rule prescribe ; or 

(Hi) °[has passed the Matriculation or other equivalent examination] of any University 
established by law in British India; or 

Section 26 — Note 1. Under the new proviso added in 1936 to sub-seetion (2) 

[1] For the meaning of the word ‘person*, see S. 29. any disqualification under clause (v) of sub-section (2) 
Section 27 Note 1 automatically terminates on the lapse of three years 

. [1] Under sub-clause (iii) of clause (b) as it stood 

before, the minimum qualification to be entitled to be [2] For the meaning of the word ‘person’ and as to 
enrolled as an elector was that the person should be a when ‘a person shall be deemed to pay a tax directly f 
graduate. But by virtue of the amendment made in see section 29. As to the removal of any member who 
1936, it is enough if he has passed the matriculation or becomes subject to any of the disqualifications mentioned, 
other equivalent examination. in sub-seetion (2) of this section, see section 34 (1) (a). . 




264 


THE CANTONMENTS ACT, 1924 


IBS, 27-282 


^ [ r J is a person whose name is entered on the current electoral roll of the constituency of 
which the cantonment forms part for the purposes of the Central or Provincial 
Legislatures; or] 

^[(v)] is a retired or pensioned officer, whether commissioned or non-commissioned, of His 
Majesty’s forces; 

(c) every person who has, ®[for] a period of not less than twelve months immediately 
preceding the aforesaid date, resided in the cantonment and has during that period been 
assessed to income-tax. 

^ [ Eccplanatio?i, — When any place is declared a cantonment for the first time or when any 
local area is first included in a cantonment, residence in the area comprising the cantonment on 
the aforesaid date shall be deemed to be residence in the cantonment for the purposes of this^ 
sub-section.] 

(2) A person, notwithstanding that he is otherwise qualified, shall not be entitled to be 
enrolled as an elector if he on the aforesaid date — 

^[(i) is not either a British subject, or a subject of an Indian State, or] 

(a) is less than 21 years of age, or 

( Hi) has been adjudged by a competent Court to be of unsound mind, or 
(iv) is an undischarged insolvent, or 

{v) has been sentenced by a Criminal Court to imprisonment for a term exceeding ^[two- 
years] or to transportation ^[for an offence which is declared by the ^[Central 
Government] to he such as to unfit him to become an elector] *] or- 

has been sentenced by a Criminal Court for any offence under Chapter IXA of the 
Indian Penal Code : 

Provided that the Central Government] may, by order in writing, remove any disqualifica- 
tion incurred by a person under clause (v); 

Provided further that any disqualification incurred by a person under clause (v) shall 
terminate on the lapse of three years from the expiry of the sentence or order. ] 

(8) li any person having been enrolled as an elector in any^ electoral roll subsequently 
becomes subject to any of the disqualifications referred to in clauses (i), (ui)^ (iv) and (v) of 
sub-section (2), his name shall be removed from the electoral roll unless, in the case referred to in 
clause (v), the disqualification is removed by the ^[Central Government]. 

[a] Substituted by A. 0. for “Local G-overnment”. [b] Substituted by A. 0. for “local official Gazette”., 
[e] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 11, for “is a graduate’V 
[d] Clause (iv) was inserted and original clause (iv) was re'-numbered fv) by S. 11, %b%d, [e] Substituted by S. 11>. 
ibid, for “during”, [f] Explanation was added by the Cantonments (Amendment) Act, 1942 (15 [XV] of 1942), 
S, 4. [30-3-1942], [g] Substituted for original Clause (i) by the Cantonments (Amendment) Act, 1940 (31 

[XXXI] of 1940), S. 2. [27-11-1940.] [h] Substituted by Act 24 [XXIV] of 1936, S. 11, for “six months”, 

[i] Inserted by S, 11, ibid, [fl Substituted by A. O. for “Governor-General in Council”, [k] The words “or- 
has been ordered to find security for good behaviour under the Code of Criminal Procedure, 1898,” were* 
repealed by Act 24 [XXIV] of 1936, S. 11. [1] Inserted by 8. 11, ibid, 

28 . fJj Save as hereinafter provided, every person, not being ®’[a person ^[in receipt of payl 
Qualification far being a in the military or civil service of the Crown in India] , whose name is- 
member of the Board, entered on the electoral roll of a cantonment shall be qualified for 

election as a member of the Board in that cantonment. 

%(1A) No person shall be qualified for nomination as a member of a Board if he is subject to* 
any of the disqualifications specified in sub-section ( 2) of section 27.] 

(2) No person shall be qualified for election or nomination as a member of a Board, if he — 
{a) has been dismissed from ^[the service of the Crown] and is debarred from re-employment, 
therein, or is a dismissed servant of ®[a Board or an authority which, before the 
commencement^ of the Cantonments (Amendment) Act, 1936, exercised and performed the 
powers and duties of a Cantonment Authority under this Act] ; 

(h) is debarred from practising as a legal practitioner by order of any competent authority; 

(c) holds any place of profit in the gift or at the disposal of the Board, or is a 
police offi cer, or is the servant or employer of a member of the Board; or 

. ai For the meaning of the word Won’, see S. 29. disqualifications mentioned in sub-s. (2> 

xenaoval of any member who becomes subject section, see 8, 34 (1) (a). 
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(d) interested in a subsisting contract made with, or in work being done for, the Board* 
except as a shareholder (other than a director) in an incorporated company; or 

^i(dd) is an officer or servant, permanent or temporary, of a Board; or] 

(e) is disqualified under any other provision of this Act : 

Provided that — 

(i) any of the disqualifications referred to in clauses (a) and (b) may be removed by an* 

order of the i[ Central Government] in this behalf, and 

( ii ) a person shall not be deemed to have any interest in such a contract or work as ia 

referred to in clause (d)hy reason only of his having a share or interest in — 

(a) any lease or sale or purchase of immoveable property or any agreement for the same; or- 
(h) any agreement for the loan of money or any security for the payment of money only; or 

(c) any newspaper in which any advertisement relating to the affairs of the Board is- 

inserted; or 

(d) the sale to the Board of any articles in which he regularly trades or the purchase 
from the Board of any articles, to a value in either case not exceeding Bs. 1,500 
in the aggregate in any year during the period of the contract or work, 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 12, for a “stipendiary 
Magistrate or Military Officer or soldier”, [b] Added after the words, “not being a person” by the Cantonments 
(Amendment) Act, 1944 (8 [VIII] of 1944), S- 4, [17-3-1944]. [c] Sub-section (lA) was inserted by the 

Cantonments (Amendment) Act, 1942 (15 [XV] of 1942), S. 5. [30-3-1942.] [d] SubshtzUed by A. O. for 

“GoYernment service”, [e] Substituted by Act 24 [XXIV] of 1936, S. 12, for “the Cantonment Authority”. 
[f]‘ Came into force on 3ist October, 1936. [g] Words “stipendiary Magistrate or” were repealed by the 

Cantonments (Amendment) Act, 1925 (7 [VII] of 1925), S. 4. [h] Inserted by Act 24 [XXIV] of 1936, S. 12. 

[i] Substituted by A. 0. for “Local Government”. 

Interpretation. 29. For the purposes of sections 26, 27 and 28 — 

(a) “person’* means an individual human being, and 

(h) a person shall be deemed to pay a tax directly if he pays the tax either himself or 
through a legally appointed agent. 

30. Notwithstanding anything hereinbefore contained, the [Central Government] may 
Joint families, etc. make rules conferring on the manager or representative of an undivided 

family or of any company or firm or other association or body or on any trustee of any land a 
right to be enrolled as an elector or to be nominated as a candidate at elections to a Board, 

[a] Substituted by A. 0. for “Local Government”, 

31. The “[Central Government] may, either generally or specially for any cantonment or 
Fower to make rules regula- group of cantonments, after previous publication, make rules con- 

ting elections. sistent with this Act to regulate all or any of the following matters 

for the purpose of the holding of elections under this Act, namely : — 

(a) the division of a cantonment into wards, or of the inhabitants of a cantonment inta 
classes, or both ; 

(h) the determination of the number of members to be elected by each ward or class of 
persons ; 

(o) the method by which the annual value of buildings and lands shall be calculated for the 
purposes of section 27 ; 

(d) the preparation, revision and final publication of electoral rolls ; 

(e) the registration of electors, the nomination of candidates, the time and manner of holding 

elections and the method by which votes shall be recorded ; 

(f) the authority ^ [which may be an officer of the Provincial Government] by which and the 
manner in which disputes relating to electoral rolls or arising out of elections shall be 
decided, and the powers and duties of such authority and the circumstances in which 
such authority may declare a casual vacancy to have been created or any candidate to* 
have been elected ; 

(g) any other matter relating to elections or election disputes in respect of which the 
“[Central Government] is empowered to make rules under this Chapter or in respect of 
which this Act makes no provision or makes insufficient provision and provision is, in 
the opinion of the “[Central Government], necessary. 

[a] Substituted by A. 0. for “Local Government”, [b] Inserted by the Cantonments (Amendment) Act, 
1944 (8 [VIII] of 1944), S. 5. [17-3-1944.] 
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Members. 

32. No member of a Board shall vote at a meeting of the Board ®'[or of any committee of 

Memler not to vote on the Board] on any question relating to his own conduct or on any 
7natier %n wUch he is in- matter, other than a matter affecting generally the inhabitants of the 
teresfed. cantonment, which affects his own pecuniary interest or the valuation 

of any property in respect of which he is directly or indirectly interested, or of any property of or 
for which he is a manager or agent. 

[a] Inserted by tlie Cantonments (Amendment) Act, 1940 (31 [XXXI] of 1940), S. 3, [27-11-1940], 

38. Every member of a Board shall be liable for the loss, waste or misapplication of any 
Liability of members. money or other property belonging to the Board if such loss, waste or 

misapiDlication is a direct consequence of his neglect or misconduct while such member; and a suit 
for compensation for the same may be instituted against him either by the Board or by the 
^'[Central Government], 

[a] Substituted by A. 0. for “Secretary of State for India in Council”, 

Removal of members. 34» ^1(1) The ^[Central Government] may remove from a Board 

any member thereof who — 

(a) becomes ^[or is found to have been at the time of his election or nomination] subject to 
any of the disqualifications specified in sub-section (2) oi section 27, ^[or in section 28] ; or 

(b) has absented himself for more than three consecutive months from the meetings of the 
Board and is imable to explain such absence to the satisfaction of the Board ; or 

(c) has knowingly contravened the provisions of section 32 ; or 

(d) being a legal practitioner, acts or appears on behalf of any other person against the 
Board in any legal proceeding or against the ® [Crown] in any such proceeding relating 
to any matter in which the Board is or has been concerned, or acts or appears on behalf 
of any person in any criminal proceeding instituted by or on behalf of the Board aggtinst 
such person.] 

( 2) The ^[Central Government] may remove from a Board any member who, in the opinion 
of the ^[Central Government], has so flagrantly abused in any manner his position as a member 
-of the Board as to render his continuance as a member detrimental to the public interests. 

H(2AJ The Central Government may, on receipt of a report from the Ofl&cer Commanding 
the station, through the Officer Commanding-in-Ohief, the Command, remove from a Board any 
military officer nominated a member of the Board who is, in the opinion of the Officer Command- 
ing the station unable to discharge his duties as member of the Board and has failed to resign 
his office ] 

(3) No member shall be removed from a Board under ®[sub-section (Ij or sub-section (2) 
of] this section, unless he has been given a reasonable opportunity of showing cause against his 
iremoval, 

[a] Substituted by tlie Cantonments (Amendment) Act, 1927 (26 [XXVI] of 1927), S. 4, for the original 
sub-section, [b] Substituted by A.O. for “Local Government”, [c] Inserted by the Cantonments (Amendment) 
Act, 1942 (15 [XV] of 1942), S. 6. [30-3-1942.] [d] The words and figures were substituted by the Canton- 
ments (Amendment) Act, 1940 (31 [XXXI] of 1940), S. 4 for the words, brackets and figures “or in sud- 
seetion (2) of section 28”. [27-11-40.] [e] Substituted by A.O. for “Secretary of State in Council”, [f] Inserted 
after S. 34 (2) by Act 31 [XXXI] of 1940, S. 4, [27-11-40.] [g] The words, brackets and figures were 
inserted by Act 15 [XV] of 1942, S. 6. [30-3-1942]. 

^[88. (1) A, member removed under clause (b) of sub-section (1) ^[or under sub-section (2A)1 

Consequences of removal, of section 34 shall, if otherwise qualified, be eligible for re-election or 
re-nomination. 

(2) A member removed under clause (c) or clause (d) oi sub-section (1) of section 34 shall 
not be eligible for re-election or nomination for the period during which, hut for such removal, he 
would have^continued in office. 

(S) A member removed under sub-section (2) oi section 34 shall not be eligible for re-election 
or nomination until the expiry of three years from the date of his removal.] 

[a] Substituted by the Cantonments (Amendment) Act, 1927 (26 [XXVI] of 1927), S. 5, for the original S, 35. 

[b] Inserted by the Cantonments (Amendment) Act, 1940 (31 [XXXI] of 1940), S. 5. [27-11-1940]. 

Section 32 — Note 1. ingly contravened the provisions of this section, see 

[1] As to the removal of any member who has know- S. 34 (1) (o). 
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Servants. 

36. (1) No person who has directly or indirectly by himself or his partner any share or 
Disgualification of person interest in a contract with, by or on behalf of a ® [Board] or in any 
•as servant of Board. employment under, by or on behalf of a ® [Board], otherwise than as a 

servant of the ^[Board], shall become or remain a servant of such ^[Board]. 

(2) A servant of a ® [Board] who knowingly acquires or continues to have directly or 
indirectly by himself or his partner any share or interest in a contract with, by or on behalf of the 
® [Board] or, in any employment under, by or on behalf of the ^[Board], otherwise than as a servant 
of the ® [Board], shall be deemed to have committed an offence under section 168 of the Indian Penal 
Code. 

(3) Nothing in this section shall apply to any share or interest in any contract with, by or on 
behalf of, or employment under, by or on behalf of a ® [Board] if the same is a share in a company 
contracting with, or employed by, or on behalf of, the ^[Board] or is a share or interest acquired or 
retained with the permission of the ^[Officer Commanding-in-Chief, the Command,] in any lease or 
sale to, or purchase by, the ® [Board] of land or buildings or in any agreement for the same. 

^l(4) Every person applying for employment as a servant of a Board shall, if he is related by 
blood or marriage to any member of the Board or to any person, not being a menial servant, in 
receipt of remuneration from the Board, notify the fact and the nature of such relationship to the 
appointing authority before the appointment is made, and if he has failed to do so, his appointment 
shall be invalid but without prejudice to the validity of anything previously done by him.] 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”, [b] Substituted by the Cantonments (Amendment) Act, 1926* (35 [XXXV] of 1926), S. 2, for 

“Officer Commanding the District”, [c] Inserted by Act 24 [XXIV] of 1936, S. 13. 

^■[SBA. Every officer or servant, permanent or temporary, of a ^ [Board] shall be deemed to be 
Cantonment servant to he -a public servant within the meaning of the Indian Penal Code, and in 
deemed a public servant, the definition of “Legal remuneration” in section 161 of that Code the 
word “Government” shall, for the purposes of this section, be deemed to include a ^ [Board].] 

[a] Inserted by the Cantonments (Amendment) Act, 1925 (7 [VII] of 1925), S. 5. [b] Substituted by the 
Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment Authority*’, 

Procedure. 

37- (1) Every Board shall ordinarily hold at least one meeting in every month on such day 
Meetings, as may be fixed, and of which notice shall be given in such manner as may be 
provided, by regulations made by the Board under this Chapter. 

(2) The President may, whenever he thinks fit, and shall, upon a requisition in writing by 
not less than Dne-fourth of the members of the Board, convene a special meeting. 

(3) Any meeting may be adjourned until the next or any subsequent day, and an adjourned 
meeting may be further adjourned in like manner. 

Business to be 88- Subject to any regulation made by the Board under this Chapter, any 
transacted. business may be transacted at any meeting: 

Provided that no business relating to the imposition, abolition or modification of any tax 
shall be transacted at a meeting unless notice of the same and of the date fixed therefor has been 
sent to each member not less than seven days before that date. 

39. (l) The quorum necessary for the transaction of business at a meeting of a Board in 
Quorum. which there is more than one elected member] shall be five or one-half of the 
number of members of the Board actually holding office at the time, whichever is the greater 

number : 

b[- :lc 

^[(lA) The quorum necessary for the transaction of business at a meeting of a Board 
constituted under sub-section (5) of section 13 or under sub-section (1) of section 14, shall 
be two,] 

(2) If a quorum is not present, the President shall adjourn the meeting and the business 
which would have been brought before the original meeting if there had been a quorum present 
thereat shall be brought before, and may be transacted at, an adjourned meeting, whether there is 
a quorum present or not. 

[a] Inserted by tbe Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 14. [b] The proviso was 
repealed by S* 14, iUd. 
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Presiding Officer, ^[40. In the absence of — 

( a) both the President and the Vice-President from any meeting of a Board in which there 
is more than one elected member, 

(b) the President from a meeting of a Board constituted under sub-section (S) of section la 
or sub-section (l) ot section 14, 

the members present shall elect one from among their own number to preside.] 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S.’16, for the original 
section. 

41. (1) Minutes of the proceedings of each meeting shall be recorded in a book and shall be 

Minutes, signed by the President before the close of the meeting, and shall, at such 

times and in such place as may be fixed by the Board, be open to inspection free of charge by any 
inhabitant of the cantonment. 

( 2 ) Copies of the minutes shall, as soon as possible after each meeting, be forwarded for 
information to ®'[the Officer Commanding-in-Chief, the Command,] the Officer Commanding the 
District, the Officer Commanding the brigade area, ^[the District Magistrate and the Military 
Estates Officer]. 

' [a] Inserted by the Cantonments (Amendment) Act, 1926 (35 [XXXV] of 1926), S, 3. [b] Substituted by the 
Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 16, for “and the District Magistrate”. 

42. Every meeting of a Board shall be open to the public unless in any case the President, 
Meetings to be <publiG, for reasons to be recorded in the minutes, otherwise directs. 

Method of deciding 43. (l) All questions coming before a meeting shall be decided by 

questions, the majority of the votes of the members present and voting. 

( 2 ) In the case of an equality of votes, the President shall have a second or casting vote. 

(3) The dissent of any member from any decision of the Board shall, if the member so 
requests, be entered in the minutes, together with a short statement of the grounds for such 
dissent. 

®’[43A. ( 1 ) Every Board constituted under section 13 in a Class I Cantonment or Class ir 
Committees for Cantonment shall appoint a committee consisting of the elected members of the 
Bamrs, Board, the Health Officer and the Executive Engineer for the administration of 

such areas in the cantonment as the ^[Central Government] may, by notification in the ° [Official 
Gazette], declare to be bazar areas, and may delegate its powers and duties to such committee in 
the manner provided in clause (e) ot sub-section (1) of section 44. 

( 2 ) The Vice-President of the Board shall be the Chairman of the committee appointed under 
sub-section (1)^ 

[a] Insearted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 17. [b] Substituted by 
A. O. for “Governor-General in Council”, [c] Substituted by A. 0. for “Gazette of India”. 

44. ( 1 ) A Board may make regulations consistent with this Act and with the rules made 
Fomer to make regulations, thereunder to provide for all or any of the following matters, namely: — 

(a) the time and place of its meetings ; 

(b) the manner in which notice of the meeting shall be given ; 

( 0 ) the conduct of proceedings at meetings and the adjournment of meetings ; 

(d) the custody of the common seal of the Board and the purposes for which it shall be used ; and. 

(e) the appointment of committees for any purpose and the determination of all matters- 

relating to the constitution and procedure of such committees, and the delegation to such 
committees, subject to any conditions which the Board thinks fit to impose, of any of the 
powers or duties of the Board under this Act other than a power to make regulations or 
bye-laws. 

( 2 ) No regulation made under clause (e) of sub-section (1) shall take effect until it has been 
approved by the ^[Central Government]. 

(8) No regulation made under this section shall take effect until it has been published in sueb 
manner as the ® [Central Government] may direct. 

[a] Substituted by A, 0. for “Local Government”. 


Section 43A — Note 1. 

[1] Section 43A 'was newly added by the Canton- 
mmts (Am^dment) Act, 1936. The Health Officer and 
the Executive Engineer have been made ex officio 


members of the Bazar Committee at the suggestion of 
the Second Select Committee. Prior to this they were' 
left to he* co-opted. 
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J oint achon with other 
local authority. 


45. (l) k ^ [Board] may — 


(a) join with any other local authority — 

(i) in appointing a joint committee for any purpose in which they are jointly interested and 

in appointing a chairman of such committee, 

( ii ) in delegating to such committee power to frame terms binding on the ^ [Board] and 

such other local authority as to the construction and future maintenance of any joint 
Tvork or to exercise any power which might be exercised by ^[the Board or by such 
other local authority] ; and 


( Hi ) in making rules for regulating the proceedings of any such committee relating to the 
purposes for which it has been appointed ; or 

(b) w'iththe previous sanction of ®[the Officer Oommanding-in-Chief, the Command and] the 
^[Provincial Government concerned], enter into an agreement with any other local autho- 
rity regarding the levy of any tax or toll whereby the said tax or toll respectively leviable 
by the ® [Board and by such other local authority] may be levied together instead of 
separately within the limits of the aggregate area comprising the areas subject to the 
control of the ^ [Board and such other local authority.] 

(^) If any difference of opinion arises between any ® [Board and other local authority] acting 
together under this section, the decision thereon of the ‘^[Central Government] or of an officer 
appointed by the ‘^[Central Government] in this behalf shall be final. 

When any agreement such as is referred to in clause fb) of sub-section fij has been 
entered into, then — 

forj w’here the agreement relates to an octroi or terminal tax or toll, the other local authority 
with which the [Board] has made such agreement shall have the same powers to establish 
octroi limits and octroi stations and places for the collection of the terminal tax and 
terminal toll within the cantonment, as it has within the area ordinarily subject to its 
control ; . > 

(bj such other local authority shall have the same power of collecting such tax or toll in the 
cantonment, and the provisions of any enactment in force relating to the levy of such tax 
or toll by such other local authority shall apply in the same manner, as if the canton* 
ment were comprised within the area ordinarily subject to its control ; and 
fcj the total of the collection of such tax and toll made in the cantonment and in the area 
ordinarily subject to the control of such other local authority and the costs thereby 
incurred shall be divided between the cantonment fund and the fund subject to the control 
of such other local authority, in such proportion as may have been determined by the 
agreement. 

la] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority**, [b] Substituted by ibid^ S. 16, for “either of the said authorities*’, [c] Inserted by ihid^ S. 18. 
£d] Substituted by A. 0. for “Local GoYernment”. [e] Substituted by S. 18 of Act (24 [XXIV] of 1936), for 
“authorities so contracting”, [f] Substituted by ihid^ S. 18, for “said authorities”, [g] Substituted by ibid^ 
S. 18, for “authorities.” 


®'[43i. Every board shall, as soon as may be after the close of the year and not later than 
^yort on ad- the date fixed in this behalf by the ^[Central Gonrernment], submit to the ^[Central 
ministration. Government] through the Officer Oommanding-in-Ohief, the Command, a report 
on the administration of the cantonment during the preceding financial year, in such form and 
containing such details as the ^[Central Government] may direct. The comments, if any, of the 
‘Officer Commanding-in-Chief, the Command, on such report shall be communicated by him to the 
Board which shall be allowed a reasonable time to furnish a reply thereto, and the comments 
together with the reply, if any, shaE be forwarded to the ^[Central Government] along with 
the report.] 

[a] Inserted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 19. [b] Substituted by 
A, 0. for “Governor-General in Oouncir*. 

ControU 

I^ower of Central Government to 46. The ^[Central Government] may at ‘ any 

'require prody>ciion of documents, time re<iuire a ®[Board] l — 

(a) to produce any record, correspondence, plan or other document in its possession or under 
its control ; 
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(h) to furnish any return, plan, estimate, statement, account or statistics relating to its 
proceedings, duties or u’Orks ; 

fc) to furnish or obtain and furnish any report. 

[a] Suhstituted by A. 0, for “Governor-General m Councir*. [b] The words “or the Local Government’* 
were repealed by A. 0. [c] Subshtuted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), 

S. 69, for “Cantonment Authority”. 

57. The ^-rCentral Government or the Officer Oommanding-in-Ohief, the Command,] may 

Inspection, depute any person in the service of the ^[Crown] to inspect or examine any depart- 
ment of the office of, or any service or work under taken by, or thing belonging to, a ° [Board] 
and to report thereon, and the ° [Board] and its officers and servants shall be bound to afford the 
pierson so deputed access at all reasonable times to the premises and property of the °[ Board] 
and to all records, accounts and other documents the inspection of which he may consider necessary 
to enable him to discharge his duties. 

[a] The words “Governor-General m Council or the Officer Oommanding-in-Ohief, the Command” were 
siibsUiuted for the words “Officer Commanding the District” by the Cantonments (Amendment) Act, 1926 
(35 [XXXV] of 1926), S. 4; and the words “Central Government” were substituted for the words “Governor- 
General in Council” by A. 0. [b] Suhstituted by A. 0. for “Government”, [e] Substituted by the 

Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment Authority”. 

Fower to call 48. ^[The Officer Oommanding-in-Ohief, the Command,] may, by order in 
for documents, writing, 

(a) call for any book or document in the possession or under the control of the ^ [Board] ; 

(b) require the ^[Board] to furnish such statements, accounts, reports and copies of documents 

relating to its proceedings, duties or works as he thinks fit. 

[a] The words “Governor-General in Coimeil or the Officer Commanding-in-Chief, the Command,” were sub- 
sktuted for the words “Officer Commanding the District” by S. 4 of the Cantonments (Amendment) Act, 
1926 (35 [XXXV] of 1926) ; and the words “The Governor-General in Council or” were repealed by S. 20 of 
Act (24 [XXIV] of 1936). [b] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 
1936), B, 69, for “Cantonment Authority”. 

Fewer to require 49. If, On receipt of any information or report obtained ^ [under section 46- 
execution of worli, or section 47] or section 48, the ^[Central Government oje the Officer Com- 
manding-in-Ohief, the Command,] is of opinion — 

(a) that any duty imposed on a ® [Board] by or under this Act has not been performed or has 
been performed in an imperfect, inefficient or unsuitable manner, or 

(b) that adequate financial provision has not been made for the performance of any such duty, 

^[it or] he may ®[ ] direct the ^ [Board], within such period as ^[it or] he thinks 

fit, to make arrangements to ^ [its or] his satisfaction for the proper performance of the duty, or, 
as the case may be, to make financial provision to ^[its or] his satisfaction for the performance of 
the duty ; 

Provided that, unless in the opinion of the ^[Central Government or the Officer Commanding- 
in-Chief, the Command, as the case may be,] the immediate execution of such order is necessary, 
*^[it or] he shall, before making any direction under this section, give the ® [Board] an opportunity 
of showing cause why such direction should not be made, 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 21 for, “under S. 47”. 

[b] The words “Governor-General in Council or the Officer Commanding-in* Chief , the Command” were 

substituted for the words “Officer Commanding the District” by S. 5 of the Cantonments (Amendment) Act, 
1926 (35 [XXXV] of 1926); and the words “Central Government” were suhstituted by A. 0, for the words 
“Governor-General in Council”, [c] Suhstituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 
1936), S. 69 for “Cantonment Authority”, [d] Inserted by A. 0. [e] The words “after consultation with the 

Local Government” were repealed by A. 0. The words ^‘after consultation with” had l 3 een suhstituted by the 
Cantonments (Amendment) Act, 1926 (35 [XXXV] of 1926), S. 5 for the words “with the concurrence of the 
Officer Commanding-in-Chief, the Command, and of”, [f] The words “Governor-General in Council or the 
Officer Conimanding-in-Chief, the Command, as the case may be” were suhstituted by the Cantonments 
(Amendment) Act, 1926 (35 [XXXV] of 1926), Ss. 5 and 6 for the words “Officer Commanding the District”, 
and the words “Central Government” were suhstituted by A. 0. for the words “Governor-General in Council”. 

SO- If, within the period fixed hy a direction made under section 49, any action th^ taking 

Fower to provide for of which has been directed under that section has not been duly taken, 
^f^c^mei^ of di/rection the ® [Central Government or the Officer Commanding-in-Chief, the Com- 
mder section 49. mand, as the case may be J may make arrangements for the taking of 
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such action, and may direct that all expenses connected therewith shall be defrayed out of the 
cantonment fund. 

[a] The words “Governor-General in Council or the Officer Oommanding-in-Chief, the Command, as the case 
may be,*’ were substituted for the words “Officer Commanding the District” by Ss. 5 and 6 of the Canton- 
ments (Amendment) Act, 1926 (35 [XXXV] of 1926), and the words “Central Government” were substituted 
by A. 0. for the words “Governor-General in Council”. 


51. (1) If the President dissents from any decisiomof the Board, which he considers pre- 
Vouer to override judicial to the health, welfare or discipline of the troops in the cantonment, he 
decision of Board, may, for reasons to be recorded in the minutes, by order in writing, direct the 
suspension of action thereon for any period not exceeding one month and, if he does so, shall 
forthwith refer the matter to the Officer Commanding-in-Chief, the Command, ®[the reference 
being made, save in cases where the Officer Commanding the District is himself the Officer Oom- 
manding-in-Chief, the Command, for the purposes of this Act,] through the Officer Commanding 
the District, who may make such recommendations thereon as he thinks fit. 

(2) li the District Magistrate considers any decision of a ^ [Board] to be prejudicial to the 
public health, safety or convenience, he may, after giving notice in writing of his intention to the 
^ [Board], refer the matter to the ® [Central Government]; and, pending the disposal of the reference 
to the ® [Central Government], no action shall be taken on the decision. 

(8) li any Magistrate who is a member of a Board, being present at a meeting, dissents 
from any decision which he considers prejudicial to the public health, safety or convenience, he 
may, for reasons to be recorded in the minutes and after giving notice in writing of his intention 
to the President, report the matter to the District Magistrate; and the President shall, on receipt of 
such notice, direct the suspension of action on the decision for a period sufficient to allow of a 
communication being made to the District Magistrate and of his taking proceedings as provided 
by sub-section (2), 

[a] Inserted by the Repealing and Amending Act, 1927 (10 [X] of 1927), S. 2 and Sch. I. [b] Substituted by 
the Cantonments (Amendment) Act, 1936 (24 [XXIY] of 1936), S. 69 for “Cantonment Authority”, [c] Gwb- 
siituted by A, 0. for “Local Government”. 


Bower of Office^' Gonmanding-m- 
Ghief, the Command ^ on reference 
under section dX or other ivise. 


ft 

52. (1) The Officer Oommanding-in-Chief, the Command, 
may at any time ^L'^' '^3 


(a) direct that any matter or any specific proposal other than one which has been referred to* 
the **[ Central Government] under sub-section (2) of section 51 be considered or re- 
considered by the ^ [Board] ; or 

(b) direct the suspension, for such period as may be stated in the order, of action on any 

decision of a ®[ Board] other than a decision which has been referred to him under 
sub-section (l) of section 51, and thereafter cancel the suspension or t‘^[ after giving the 
Board a reasonable opportunity of showing cause why such direction should not be 
made], direct that the decision shall not be carried into effect or that it shall be carried 
into effect with such modifications as he may specify. 

(2) When any decision of a Board has been referred to him under sub-section (l) oi section 51, 
the Officer Oommanding-in-Ohief, the Command, may, by order in writing, — 

(a) cancel the order given by the President directing the suspension of '-action ; or 
(h) extend the duration of the order for such period as the thinks fit ; or 
^[(e) after giving the Board a reasonable opportunity of showing cause why such direction 
should not be made, direct that the decision shall not be carried into effect or that it 
shall be carried into effect by the Board with such modifications as he may specify.] 

[a] .Certain words were repealed by the Cantonments (Amendment) Act, 1931 (7 [VII] of 1931), S. 3. 

[b] Substituted by A. 0. for “Local Government”.* [c] Substituted by the Cantonments (Amendment) Act, 
1936 (24 [XXIV] of 1936), S. 69, for “Cantonment Authority”, [d] Inserted by S. 22, ibid, [e] Sub-^ 
stituted by S. 22, ibid^ for the original clause. 


Section 51 — Note 1. 

[1] “We have also made an amendment to clause 51 
(i. e., S. 51) in order to confine the powers of the Presi- 
dent in the matter of overriding decisions of the Board 
.4o cases where those decigious appear to him prejudirial 


to the health, welfare or discipline of the troops. This 
leaves the District Magistrate to exercise a similar power 
on behalf of the civil population generally” — Select 
Committee Report, 
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83 . When any decision of a ® [Board] has been referred to the ^[Central Government] under 
Fowers of Central Govern^ sub- section (2) of section 61, the ^[Central Government] may, after 
ment on a ref&i'ence made consulting the Officer Commanding-in-Chief, the Command, by order 
under secUon 61 . writing, — 

(a) direct that no action be taken on the decision; or 

(h) direct that the decision be carried into effect either without modification or with such 
modifications as it may specify. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”, [b] Substituted by A. 0. for “Local Government”. 

54. (I) If, in the opinion of the ^‘[Central Government], any Board is not competent to 
Supersession of perform or persistently makes default in the performance of the duties imposed 
Board. on it by or under this Act or otherwise by law, or exceeds or abuses its powers, 

the [Central Government] may ^[* ^ "^] by an order published, together with the statement of 
the reasons therefor, in the [Official Gazette] , declare the Board to be incompetent or in default 
or to have exceeded or abused its powers, as the case may be, and supersede it for such period as 
may be specified in the order : 

Provided that no Board shall be superseded unless a reasonable opportunity has been given 
to it to show cause against the supersession. 

(2) When a Board is superseded by an order under sub-section (l) — 

( a) all members of the Board shall, on such date as may be specified in the order, vacate 
their offices as such members but without prejudice to their eligibility for election or 
nomination under clause (c); , 

(h) during the supersession of the Board, all powers and duties conferred and imposed upon 
the Board by or under this Act or otherwise by law shall be exercised and performed 
by the ^[Officer Commanding the station] subject to such reservation, if any, as the 
[Central Government] may prescribe in this behalf; and 

( g) before the expiry of the period of supersession elections shall be held and nominations 
made for the purpose of reconstituting the Board. 

[a] Substituted by A. O. for* “Local Government”, [b] Tbe words “with the previous sanction of the 

Governor-General in Council” were repealed by A. 0. [c] Substituted by A. 0. for “local Official Gazette”, 

[d] Substituted by thei Cantonments (Amendment) Act, 1925 (7 [VII] of 1925), S. 14, for “Commanding 

Officer of the Cantonment”. 

Validity of Proceedings, 

Validity of proceed- 55. (l) No act or proceeding of a Board or of any committee of a 

ings, etc. Board shall be invalid by reason only of the existence of a vacancy in the 

Board or committee. 

(2) No disqualification or defect in the election, nomination or appointment of a person 
acting as the President or a member of a Board or of any such committee shall vitiate any act 
or proceeding of the Board or committee if the majority of the persons present at the time of 
the act being done or the proceeding being taken were duly quahfied members thereof. 

(3) Any document or minutes which purport to be the record of the proceedings of a Board 
•or of any committee of a Board shall, if made and signed substantially in the manner prescribed 
for the making and signing of the record of such proceedings, be presumed to be a correct record 
of the proceedings of a duly convened meeting, held by a duly constituted Board or committee, 
.as the case may be, whereof all the members were duly qualified. 

CHAPTER IV. * * 

Spirituous Liquors and Intoxicating Drugs. 

Unauthorised sale of spirituous 86 - If within a cantonment, or within such limits adjoining 

liquor or intoxicating drug, a cantonment as the [Central Government] may, by notification 

Tt Section 56 — Note 1. 

* Dnder 9 the Central Goyermnent may, by noti- [1] The word ‘supplies’ in this section has a restricted 

tioatwn in tne Umcial Gazette, direct that any provision meaning; it is inapplicable in the case of servant giving 

^ Bt^ll, in the case of any cantonment in his,master liquor belonging to the master himself. Thus, 

Board is superseded under S. 54, apply with where the servant of a soldier buys liquor with soldier’s 

£Uon modincations as may be so specified. money for his use, the servant cannot be said -to 
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■m the ^[OfiScial Gazette] define, any person not subject to military or air-force law or any person 
subject to military or air-force law otherwise than as a military officer or a soldier knowingly 
barters, sells or supplies, or offers or attempts to barter, sell or supply, any spirituous liquor or 
‘intoxicating drug to or for the use of any soldien or follower or soldier’s wife or minor child with- 
out the written permission of the ® [Officer Commanding the station] or of some person authorised 
:by the ^[Officer Commanding the station] to grant such permission, he shall be punishable with 
ffine which may extend to one hundred rupees, or with imprisonment for a term which may extend 
to three months, or with both. 

fa] Substituted by A. 0. for “Local Government”, [b] Substituted by A. O. for * local Official Gazette”, 
[c] Substituted by the Cantonments (Amendment) Act, 1925 (7 [VII] of 1925), S. 14, for “Commanding 
Officer of the Cantonment”. 

UnautJiorised 'possession of S7. If within a cantonment, or within any limits defined under 

‘Spirituous ligiior, section 56, — 

(a) any person subject to military or air-force law otherwise than as a military officer or a 
soldier, or 

(h) the wife or servant of any such person or of a soldier, 
has in his or her possession, except on behalf of the ® [Central Government] or for the private use 
of a military officer, more than one quart of any spirituous liquor, other than fermented malt- 
liquor, without the -written permission of the ^[Officer Commanding the station] or of some person 
«tuthorised by the ^[Officer Commanding the station] to grant such permission, he or she shall he 
.punishable, in the case of a first offence, with fine which may extend to fifty rupees, and, in the 
oase of a subsequent offence, with imprisonment for a term which may extend to three months, or 
with fine wffiich may extend to one hundred rupees, 

[a] Substituted by A. O. for “Government”, [b] Substituted by the Cantonments (Amendment) Act, 1925 
(7 [VII] of 1925), S. 14, for “Commanding Officer of the«Cantonment”. 

Arrest of persons and S8. (l) Any police officer or excise officer may, without an order 

seizure and confiscaii<yn of from a Magistrate and without a warrant, arrest any person whom he 
^tJn^igs for of fences against fi^^g Committing an offence under section 56 or section 57, and may 
tionsT^ /oregfowzrflr sec- detain any spirituous liquor or intoxicating drug in respect of 

which such an offence has been committed and any vessels or coverings 
in which the liquor or drug is contained. 

Where a person accused of an offence under section 56 has been previously convicted of 
an offence under that section, an officer in charge of a police station may, with the written permis- 
sion of a Magistrate, seize and detain any spirituous liquor or intoxicating drug -within the canton- 
ment or within any limits defined under that section which, at the time of the alleged commission 
of the subsequent offence, belonged to, or was in the possession of, such person.- 

fSj The Court convicting a person of an offence under section 56 or section 57 may order the 
oonfiscation of the whole or any part of anything seized under sub-section (1) ov sub-section (2), 
(4) Subject to the provisions of Chapter XLIH of the Code of Criminal Procedure, 1898, 
•anything seized under sub-section (1) or suh.section (2) and not confiscated under sub-section (3) 
shall be restored to the person from whom it was taken. 

69- The foregoing provisions of this Chapter shall not apply to the sale or supply of any article 
Saving of articUs sold or in good faith for medicinal purposes by a medical practitioner, chemist 
pur- or druggist authorised in this behalf by a general or special order of the 
* * * [Officer Commanding the station]. 

[a] Substituted by the Cantonments (Amendment) Act, 1925 (7 [VH] of 1925), S. 14, for “Commanding Officer 
of the Cantonment”, 


CHAPTER V. 


Taxation. 


Imposition of Taxation. 

General power of taxa- *[60. (l) The Board may, with the previous sanction of the 
^[Central Government], impose in any cantonment any tax which, 


have supplied liquor to the soldier. (1907) 31 Bom 523 
(526). 

[2] The -words ‘spirituous liquor’ and ‘intoxicating 
drugs’ should be taken in their popular and ordinary 
meaning. Thus, ‘tari* or ‘toddy’ is spirituous liquor. (1888) 
p Cal 452 (454). (Case under Cantonments Act, 1880, 
Beotion 14.) 

£3] Country or home made beer is not included in 


the term “spirituous liquor.” (1873) 7 M H C R (App) 15 
(16). (Decision under Madras Act 1 [I] of 1866, S. 30.) 
[4] As to the meaning of ‘soldier*, see (1880) 3 All 214 
(215). 

.Section 60 — Note 1 

[1] Board empowered to levy tax on water cannot 
vary it without the sanction of the Government (Vol 13) 
1926 Sind 130 (130, 131, 132) ; 20 Sind L R 325. 


IM. 18» 
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lander any enactment for the time being in force, may be imposed in any municipality in the 
Province "wherein such cantonment is situated : 

cj-.;c Hcj 

(2) Any tax imposed under this section shall take effect from the date of its notification in 
the "^[Official Gazette].] 

[a] Suhsiituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 23, for the original 
section, [b] Substituted by A. O, for “liocal Government”, [c] The proviso to sub-section (1) was remaXed 
by A. 0. [dj Stibstiiuted by A. 0. for “local official Gazette”. 

^[61. When a resolution has been passed by the Board proposing to impose a tax under 
Framing of preli’ section 60, the Board shall in the manner prescribed in section 255 publish a 
minary ^pro'posals. notice specifying — 

(a) the tax which it is proposed to impose ; 

(h) the persons or classes of persons to be made liable and the description of the property 
or other taxable thing or circumstance in respect of which they are to be made 
liable; and 

’ (o) the rate at which the tax is to be levied.] 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 24, for the original aeotiou, 

®[62. (l) Any inhabitant of the cantonment may, within thirty days from the publication of 
Objections and dis- the notice under section 61, submit to the Board an objection in writing to all 
^sal thereof, or any of the proposals contained therein and the Board shall take any 

objection into consideration and pass orders thereon by special resolution. 

(2) If the Board decides to modify its proposals, or any of them, it shall re.publish the 

modified proposals in the manner provided by section 61 indicating that the proposals are in 
modification of the proposals previously published; and the provisions of sub-section (1) oi this- 
section shall apply to such modified proposals. * 

( 3) When the Board has finally settled the proposals, it shall submit them along with the 
objections, if any, made in connection therewith to the ^[Central Government] through the Officer 
Commanding-in-Chief, the Command. ] 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 24, for the original 
section, [b] Substituted by A. 0. for “Local Government.” 

®'[63- The **[ Central Government] may authorise the Board to impose the tax either in the 
Im'poMion of tax, original form or, if any objection has been submitted, in that form or any 
such modified form as it thinks fit.] 

[a] Substituted by the Cantonments -(Amendment) Act, 1936 (24 [XXIV] of 1936), S. 24, for the original seefeioh^ 
fb] Suhstituied by A. 0. for “Local Government.” 

Definition of '^annual valued* 64. For the purposes of this Chapter, “annual value’^ means — 

(a) in the case of railway stations, hotels, colleges, schools, hospitals, factories and any other' 
buildings which a ® [Board] decides to assess under this clause, one-twentieth of the sum 
obtained by adding the estimated present cost of erecting the building to the estimated 
value of the land appertaining thereto, and 

(h) in the case of a building or land not assessed under clause (a), the gross annual rent for 
which such building (exclusive of furniture or machinery therein) or such land is actually 
let or, where the building or land is not let or in the opinion of the ‘‘[Board] is let for a 
sum less than its fair letting value, might reasonably be expected to let from year 
to year : 

Provided that, where the annual value of any building is by reason of exceptional circum- 
stances, in the opinion of the ^ [Board], excessive if calculated in the aforesaid manner, the^ 

* [Board] may fix the annual value at any less amount which appears to it to be just. 

£a3 Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “ Cantonment 
Authority. ” 

65* (1) Save as otherwise expressly provided in the notification imposing the tax, every tax 
Jnddeficie of taxaticm, ^[assessed] on the annual value. of buildings or lands or of both shall 
he leviable primarily upon the actual occupier of the property upon which the said tax is assessed, 

^ Section 65 — Note 1 make a payment of tax on account of another person to 

[1] “We have provided in'sub-clause (4) of this clause deduct the amount paid from any rent due by him to 
that it -^ould be lawful for a whp is cctopelled to ^uoh person .” — Select Oommiitee Be^ort, 
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if he is the owner of the buildings or lands or holds them on a building or other lease ^[granted by 
or on behalf of the ^ [Crown] or] the [Board] or on a building lease from any person. 

(2)Jxi any other case, the tax shall be primarily leviable as follows, namely : — 

(a) ii the property is let, upon the lessor ; 

(dj if the property is*sub-let, upon the superior lessor; 

fcj it the property is unlet, upon the person in whom the right to lei the same vests. 

(8) On failure to recover any sum due on account of such tax from the person primarily 
liable, there may be recovered from the occupier of any part of the buildings or lands in respect of 
which the tax is due such portion of the sum due as bears to the whole amount due the same ratio 
which the rent annually payable by such occupier bears to the aggregate amount of rent so payable 
in respect of the whole of the said buildings or lands, or to the aggregate amount of the letting 
value thereof, if any, stated in the authenticated assessment list. 

{4j An occupier who makes any payment for which he is not primarily liable under this 
section shall, in the absence of any contract to the contrary, be entitled to be reimbursed by 
the person primarily liable for the payment, and, if so entitled, may deduct the amount so paid 
from the amount of any rent from time to time becoming due from him to such person. 

[a] Inserted by the Cantonments (Amendment) Act, 1927 (26 [XXVI] of 1927), S. 7. [b] Substituted by the 
Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 25, for the words “from the Secretary of State 
in Council or from.*’ [c] Substituted by A. O. for “Secretary of State in Council." [d] Substituted by Act 
24 [XXIV] of 1936, S. 69, for “Cantonment Authority."! 

Assessment List 

66. When a tax ^[assessed] on the annual value of buildings or lands or both is imposed, the 

Assessment hst, ^ [Board] shall cause an assessment list of all buildings or lands in the 

cantonment, or of both, as the ease may be, to be prepared in such form as the ° [Central Govern* 
ment] may by rule prescribe. 

[a] Inserted by the Cantonments (Amaadment) Act, 1927 (26 [XXVI] of 1927), S. 8. [b] Substituted by the 

Cantonments (Amendment) Act, 1936 (24 [X]SiV] of 1936), S. 69, for “Cantonment Authority." [c] 
Substituted by A. O. for “Local Government." 

67. When the assessment list has been prepared, the ® [Board] shall give public notice .thereof, 
Publicaiian of assess^ and of the place where the list or a copy thereof may be inspected; and 

ment list, every person claiming to be the owner, lessee or occupier of any property 

included in the list, and any authorised agent of such person, shall be at liberty to inspect the list 
and to make extracts therefrom free of charge. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority.” 

68* (I) The ^[Board] shall, at the same time, give public notice of a date, not less than one- 
Bevision of assessment month thereafter, when it will proceed to consider the valuations and 
' assessments entered in the assessment list, and, in all eases in which any 

property is for the first time assessed or the assessment is increased, it shall also give written 
notice thereof to the owner and to any lessee or occupier of the property, 

(2) Any objection to a valuation or assessment shall be made in writing to the ® [Board] 
before the date fixed in the notice, and shall state in what respect the valuation or assessment 
is disputed, and all objections so made shall be recorded in a register to be kept for the purpose 
by the ® [Board]. 

(3) The objections shall be inquired into and investigated, and the persons making them shall 
be allowed an opportunity of being beard either in person or by authorised agent, by an Assessment 
Committee appointed by the ® [Board]. 

(4) The Assessment Committee shall consist of not less than three persons, and, 

it shall not be necessary to appoint to the Assessment Committee any member ®[of the Board]. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”, [b] The words “where there is a Bgard" were repealed by Act 24 [XXIl^ of 1936, S. 26. 
[e] Substituted by S. 26, ibid., for “thereof". 

69. flj When all objections made under section 68 have been disposed of and the revision 
AuiT^Ucaiion of assess- of the valuation and assessment has been com^deted, the assessment list 
ment list, gijall be authenticated by ihe signature of the members of the Assess- 


Section 69 — Note 1 

[1] As to the conditions of right to appeal, see S. 87 (a). 
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meni Committee who shall, at the same time, certify that they have considered all objections duly 
made and have amended the list so far as is required by their decisions on such objections. 

The assessment list so authenticated shall be deposited in the office of the ® [Board], and 
shall there be open, free of charge, during office hours to all owners, lessees and occupiers of 
proiXTty comprised therein or the authorised agents of such persons, and a public notice that it is so 
01 en shall forthwith be published. 

Sulsiihded hy the Cantonments (Amendment) Act, 1936 (24^ [XXIV] of 1936), S. 69, for “Cantonment 
Authority”. 

70. Subject to such alterations as may thereafter be made in the assessment list under the 
Evidential vahie of provisions of this Chapter and to the result of any appeal made there- 
assessmenf list. under, the entries in the assessment list authenticated and deposited as 

provided in section 69 shall be accepted as conclusive evidence — 

(i) for the purpose of assessing any tax imposed under this Act, of the annual value or 

other valuation of all buildings and lands to which such entries respectively 
refer, and 

(ii) for the purposes of any tax imposed on buildings or lands, of the amount of each such 

tax leviable thereon during the year to which such list relates. 

Amendment of assessment list. 71. ^L(l) The Board may amend the assessment list at any time — 
(ct) hy inserting or omitting the name of any person whose name ought to have been or 
ought to he inserted or omitted, or 

(b) by inserting or omitting any property which ought to have been or ought to be inserted 
or omitted, or 

’ " {cj by altering the assessment on any property which has been erroneously valued or* 
assessed through fraud, accident or mistake, whether on the part of the Board or of 
the Assessment Committee or of the assessee, or 

(d) by revaluing or re-assessing any property the value of which has been increased, or 

(e) in the case of a tax payable by an occupier, by changing the name of the occupier : 

Provided that no person shall by reason of any such amendment become liable to pay any 
fax or increase of tax in respect of any period prior to the commencement of the year in which 
the s^essment is made.] 

H(la) Before making any amendment under sub-section the Board shall give to any 
person affected by the amendment notice of not less than one month that it proposes to make the 
amendment.] 

(2) Any person interested in any such amendment may -tender an objection to the ® [Board] 
in writing before the time fixed in the notice, and shall be allowed an opportunity of being heard 
in support of the^ame in person or by authorised agent. 

[a] Substituted by the Cantonments (Amendment) Act, 1986 (24 [XXIV] of 1936), S. 27, for the original 
sub-section, [b] Inserted by S. 27, ibid, [c] Substituted by S. 69, ibid, for “Cantonment Authority’*. 

72. The ®[Board] shall prepare a new assessment list at least once in every three years, and 
Preparaiiofi of new for this purpose the provisions of sections 66 io 71 shall apply in like 
assessment list. manner as they apply for the purpose of the preparation of an assessment 

list for the first time, 

[a] S^ituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority.” , 

^ 'KT Whenever the title of any person primarily liable for the payment of a tax on the annual 

Notice of ransfers.^ v^u6 of any building or land to or over such building or land is transferred^ 
person whose title is transferred and the person to whom the same is transferred shall, within 
months after the execution of the instrument of transfer or after its registration, if it is 
or after the transfer is effected, if no instrument is executed, give notice of such transfer 
to the ExecuMve Officer. . . 


Section 71 — Note 1 

[1] Asioth0oo]adi^i3sofr%bttoappeal see 8 87(a) assessment list every year, and have 

* Section 72 ~ Note 1 ’ ’ ^ accordingly made it obligatory only once in three years.^’ 

[1] *We think it unnecessary to require the prepara- — Committee Beport. 
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J In the event; of the death of any person primarily liable as aforesaid, the person on whom 
the title of the deceased devolves shall give notice of such devolution to the Executive Officer within 
six months from the death of the deceased. 

(S) The notice to be given under this section shall be in such form as the Executive Officer 
may direct, and the transferee or other person on whom the title devolves shall, if so required, be 
bound to produce before the Executive Officer any documents evidencing the transfer or devolution. 

fdj Every person who makes a transfer as aforesaid without giving such notice to the Executive 
Officer shall continue liable for the payment of aU taxes assessed on the property transferred until 
he gives notice or until the transfer has been recorded in the registers of the ® [Board], but nothing 
in this section shall be held to affect the liability of the transferee for the payment of the said tax. 

The Executive Officer shall record every transfer °[or] devolution of title notified to him 
under sub-section flj or sub-section in the assessment list and other tax registers of the 
Board.] 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”, [b] Inserted by S. 28, ibid, [c] Stibstituted by the Bepealing and Amending Act, 1940 (33 
[XXXII] of 1940), S. 3 and Sch. II, for “on”. 

. (l) If any building is erected or re-erected within the meaning of section 179, the owner 
2Iotice of erectimi of shall give notice thereof to the Executive Officer within thirty days from the 
buildings. date of its completion or occupation, whichever is earlier. 

(2) Any person failing to give the notice required by sub-section (l) shall be punishable with 
fine which may extend to fifty rupees or ten times the amount of the tax payable on the said 
building, as erected or re-ereeted, as the case may be, in respect of a period of three months, 
whichever is greater. 

Bemission and Befmid. 

73. If any building is wholly or partly demolished or destroyed or otherwise deprived of value. 
Demolition, etc,, of the ^[Board] may, on the application *^[in writing] of the owner ®[or occupier], 
buildings, remit or refund such portion of ^[any tax assessed on the annual value thereof] 

as it thinks fit. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”, [b] Inserted by the Cantonments (Amendment) Act, 1931 (7 [VII] of 1931), S. 4. [c] Inserted by 
Act 24 [XXIV] of 1936, S. 29. [d] Substituted by the Cantonments (Amendment) Act, 1927 (26 [XXVI] 
of 1927), S. 9, for “the tax payable thereon”. 

76. In a cantonment ®’[* "^'2 when any building or land has remained vacant and 

Be77iission of tax. unproductive of rent for ^ [sixty] or more consecutive dash’s *'‘''] the 

[Board] shall remit or refund, as the case may be, such portion of ®[any tax assessed on the an- 
nual value thereof] ^[* ’*'''] as may be proportionate to the number of days during which the 

said building or land has remained vacant and unproductive of rent. 

[Provided that in any cantonment which the Central Government, by notification in the 
Official Gazette, has declared to be a hill cantonment and in respect of which the Central Govern- 
ment by the same or a like notification has declared a portion of the year to be the season for the 
cantonment, when any building or land is leased for occupation through the season only, but the 
rent charged is the full annual rent, no remission or refund shall be admissible under this section 
in respect of any time outside the season during which the building or land remains vacant, but in 
respect of any time, not being less than sixty consecutive days during which within the season 
such building or land has remained vacant and unproductive of rent, the Board shall remit or re- 
fund such portion of any tax assessed on the annual value thereof as bears to the whole of the 
tax so assessed the same proportion as the number of days during which the building or land has 
remained vacant and unproductive of rent bears to ihe total length of the season.] 

[a] The words “other than a bill cantonment” were repealed by the Cantonments (Amendment) Act, 1936 (24 
[XXIV] of 1936), S. 30. [b] Substituted by S. 30, ibid, for “ninety”, [c] The Words “during any year” 

were repealed by S. 30, ibid, [d] Substituted by S. 69, ibid, for “Cantonment Authority”, [e] SubsU/tuted 
by Cantonments (Amendment) Act, 1927 (26 [XXVI] of 1927), S. 10, for “the tax payable thereon”, [f] The 
words “and payable in respect of that year” were repealed by Act 24 [XXIV] of 1936, S. 30, [g] Proviso was 

added by the Cantonments (Amendment) Act,. 1943 (1-5 [XV] of 1942), S. 7. [30-3-1942.] 

77. For the purpose of obtaining a partial remission or refund of tax, the owner of a build- 
ing composed of separate tenements may request the ^[Board], at the time of the assessment of 

Power to require entry building, to enter in the assessment list, in addition to the annual 
in assessinent list of de- value of the whole building, a note recording in detail the annual value of 
tails of buildings. ' each separate tenement, any tenement, the annual value of which 
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has been thus separately recorded, has remained vacant and unproductive of rent for ^[sixty] or 
more consecutive days % " "'3 such portion of ^[any tax assessed on the annual value of 


the whole building " 


"]1 shall be remitted or refunded as would have been remitted or 


refunded if the tenement had been separately assessed. 

[a^ Subsiiiued bv the Cantonments (Amendment) Act, 1936 04 [XXIV] of 1936), S. 69, for “Cantonment 
Authoritv*’ Tbl Substituted by S. 30, ibid, for “ninety”, [o] The words during any year” were repealed 
bv S 30 ibid [d] Substituted by the Cantonments (Amendment) Act, 1927 (26 [XXVI] of 1927), S. 11, 
for “the tax payable in respect of that year on the whole building”, [e] The words “and payable in respect of 
that year” were repealed by Act 24 [XXIV] of 3936, S. 30. 

®:77AJ ^iNo remission or refund under ®[" *3 section 76 or section 773 shall be made 

Notice to be given of the unless notice in writing of the '^[fact that the building, land or tene- 
circumstances in which re- ment has become vacant and unproductive of rent3 has been given to 
mission or re fund is claimed, ®[Board3, and no remission or refund shall take effect in respect 
of any period commencing more than fifteen days before the delivery of such notice, 

[a] The proviso to S. 77 was numbered as S. 77A by the Cantonments (Amendment) Act, 1927 (26 [XXVI] of 
1927), 8. 11. [b] Substituted by S. 11, ibid, for “Provided that no such remission.” [c] The words “sec- 
tion 75” were repeal^ by the Cantonments (Amendment) Act, 1931 (7 [YII] of 1931), S. 5. [d] Substituted 

by S. 5, ibid, for “circumstances in which it is claimed.” [e] Substituted by the Cantonments (Amendment) 
Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment Authority.” 


78. (1) For the purposes of sections 76 and 77 no building, tenement or land shall be deemed 
What buildings, etc., are vacant if maintained as a i)leasure resort or town or country house, or 

to be deemed vacant, be deemed unproductive of rent if let to a tenant who has a continuing 

right of occupation thereof, whether he is in actual occupation or not. 

(2) The burden of proving all facts entitling any person to claim relief under section 75, or 
section 76, or section 77, shall be upon him. 

79. (1) The owner of any building, tenement or land in respect of which a remission or 
Notice to he given of every refund of tax has been given under section 76 'or section 77 shall 

occupation of vacant build- give notice of the re-occupation of such building, ^[tenement] or land 
ing or house, within fifteen days of such re-occupation. 

(2) Any owner failing to give the notice required by sub-section (l) shall be punishable 
with fine which shall not be loss than twice the amount of the tax payable on such building, 
tenement or land in respect of the period during which it has been re-occupied and which may 
extend to fifty rupees, or to ten times the amount of the said tax, whichever sum is greater. 

[a] Inserted by the Kepealing and Amending Act, 1934 (24 [XXIV] of 1934), S. 2 and Sch. I. 

Charge on Immoveable Property, 

80. A tax assessed on the annual value of any building or land shall, subject to the prior 
Tax on buildings and payment of the land-revenue, if any, due to the Government thereon, be 

land to be a charge thereon, a first charge upon the building or land. 

Octroi^ Terminal Tax and Toll. 


81. Every person bringing or receiving any goods, vehicles or animals within the limits of 
Inspection of imported any cantonment in which octroi or terminal tax or toll is leviable, shall, 
goods, etc, when so required by an officer duly authorised by the ®'[ Board] in this 

behalf, so far as may be necessary for ascertaining the amount of tax chargeable — 

(a) permit that officer to inspect, examine or weigh such goods, vehicles or animals ; and 

( b) communicate to that officer any information, and exhibit to him any bill, invoice or document 

of a like nature, which such person may possess relating to such goods, vehicles or animals. 

[a] SuhtUuted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Autbority”. 


82. (1) Any person who takes or attempts to take past any octroi station or any other place 
Evasion of octroi or appointed "^thin a cantonment for the collection of octroi, terminal tax or 
terminal tax, toll any goods, vehicles or animals, on account of which octroi, terminal 

tax or toU is leviable and thereby evades, or attempts to evade, the payment of such octroi, 
t^m^l tax or toU, and any person who abets any such evasion lOr attempt at evasion, 


Section 81 — Note 1 

# ^ ^ tke meaning of the word ‘imported*, see 

(1897) 22 Bom m (844). 

* Section 82 — Note 1 

EL] We hare re-drafted the first part of sub- 
(1) ol this cJanse in order to meet an objection 


made to the original clause that, as octroi limits are 
frequently situated some distance inside the boundary 
of a cantonment, a person would be unable either to 
pay or tender octroi before introducing into the can- 
tonment the goods on which the tax is payable.** — 
^Select Committee BeporU 
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shall be punishable fine which may extend either to ten times, the value of such octroi^ 
terminal tax or toil, or to fifty rupees, whichever is greater and which shall not be less than twice 
the value of ^ch octroi, terminal tax or toll, as the case may be. 

(2) In case of non-payment of any octroi or terminal tax or toll on demand, the officer 
empowered to collect the same may seize any goods, vehicles or animals on which the octroi, 
terminal tax or toll is chargeable or any part or number thereof which is of sufficient value to 
satisfy the demand ^land shall give a receipt specifying the items seized.] 

(S) The ^3oardl, after the lapse of five days from the seizure, and after the issue of a notice 
in writing to the person in whose possession the goods, vehicles or animals were at the time of 
seizure, fixing the time and place of sale, may cause the property so seized, or so much thereof as 
may be necessary, to be sold by auction to satisfy the demand and any expenses occasioned by the 
seizure, custody and sale thereof, unless the demand and expenses are in the meantime paid : 

Provided that the Executive Officer may, in any case, order that any article of a perishable 
nature which cannot be kept for five days without serious risk of damage, or which cannot be kept 
save at a cost which, together with the amount of octroi, terminal tax or toll, is likely to exceed 
its value, shall he sold after the lapse of such shorter time as he may, having regard to the nature 
of the article, think proper. 

(4) If, at any time before the sale has begun, the person whose property has been seized 
tenders to the Executive Officer the amount of all expenses incurred and of the octroi, terminal 
tax or toll, the Executive Officer shall release the property seized. 

(5) The surplus, if any, or the sale-proceeds shall be credited to the cantonment fund, and 
shall, on application made to the ^ [Board] within one year after the sale, be paid to the^ person in 
whose possession the property w^as at the time of seizure, and, if no such application is made, shall 
he the property of the ^ [Board]. 

[a] Inserted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 31. [b] Substituted by 

S, 69, ibid, for “Cantonment Authority*’. 

83. It shall be lawful for the ^ [Board], with the previous sanction of the ^[Officer Commanding- 
Lease of octroi, termhua in-Chief, the Command,] to lease the collection of any octroi, terminal 
tax or toll, tax or toll for any period not exceeding one year ,* and the lessee and 

^11 persons employed by him in the management and collection of the octroi, terminal tax or toll 
shall, in respect thereof, — 

(a) bound by any orders made by the ^ [Board] for their guidance ; 

(h) have such powers exercisable by officers or servants of the [Board] under this Act as the 
^ [Board] may confer upon them ; and 

• be entitled to the same remedies and be subject to the same responsibilities as if they 
were employed by the ^ [Board] for the management and collection of the octroi, terminal 
tax or toll, as the ease may be : 

Provided that no article distrained may be sold except under the orders of the ®[ Board]. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 

Authority.” [b] Substituted by the Cantonments (Amendment) Act, 1926 (35 [XXXV] of 1926), S. 2, for 

“Officer Commanding the District.** 

Appeals. 


84. (1) An appeal against the assessment or levy of, or against the refusal to refund, any 
Appeals against tax under this Act shall lie to the District Magistrate or to such other officer 
assessment. as may be empowered by the ^[Central Government] in this behaK : 

Provided that, w^here ^[* the person to whom the appeal would ordinarily lie is, or 
was when the tax wss imposed, a member of the Board, the appeal shall lie to the Commissioner 
of the Division, or, in a Province where there are no Commissioners, to the District Judge. 


Section 84 — Note 1 — Suit for refund of tax 

[1] Where a plaintiff brings a suit for the refund of 
1;ax assessed under this Act, if the Court is of opinion 
that the tax levied is ultra mres of the Act, the civil 
■Court will have jurisdiction to entertain the suit; but 
not if the tax levied is intra vires, (Vol 26) 1939 Lab 
147 (148). 

[2] The jurisdiction o*f the civil Court is excluded in 
sill matters relating to any valuation, assessment, liabi- 


lity to assessment or taxation by the Board. (Vol 20) 
1933 AU 163 (165). 

[3] Section 84 gives a remedy to an aggrieved person 
against the levy of tax. Section 88 provides that an 
order passed by an appellate authority shall be final. 
Hence, the remedy of the person to resort to a civil 
Court for refund of excess tax or for an injunction 
restraining the Cantonment Authorities to levy alleged, 
excess tax in future is clearly barred. (Vol 24) 1931 
Sind 305 (306). 
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(2) Ifj on tlie tearing of an appeal under tins section, any question as to the liability to, or 
the principle of assessment of, a tax arises on -which the officer hearing the appeal entertains 
reasonable doubt, he may, either of his own motion or on the application of the appellant, draw 
Tip a statement of the facts of the case and the point on which doubt is entertained, and refer the 
statement with his own opinion on the point for the decision of the High Court. 

(3) On a reference being made under sub-section the subsequent proceedings in the case 
shall be, as nearly as may be, in conformity with the rules relating to references to the High Court 
contained in Order XLVI of the First Schedule to the Code of Civil Procedure, 1908. 

[a] Substituted by A, O. for “Local Government.’* [b] The words “there is a Board and” were re^gealed by 
the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 32. 

85 . In every appeal the costs [shall be in the discretion of the officer hearing the* 
Costs of appeal, appeal. 

86 . If the ®'[Board3 fails to pay any costs awarded to an appellant within ten days after the 
Becovery of costs date of the Order for payment thereof, the Officer awarding the costs may order 

frmn Board. the person having the custody of the balance of the cantonment fund to pay 

the amount. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority.” 

Conditmis of right to 87 . No appeal shall be heard or determined under this Chapter 
appeal. unless — 

( a) the appeal is, in the case of a tax assessed on the annual value of buildings or lands or 
both, brought within thirty days next after the date of the authentication of the assess- 
ment list under section 69 (exclusive of the time requisite for obtaining a copy of the 
relevant entries therein), or, as the case may be, within thirty days of the date on which 
an amendment is finally made under section 71, and, in the case of any other tax, within 
thirty days next after the date of the receipt of the notice of assessment or of alteration 
of assessment or, if no notice has been given, within thirty days next after the date of the? 
presentation of the first bill in respect thereof: 

Provided that an appeal may be admitted after the expiration of the period prescribed 
therefor by this section if the appellant satisfies the Court before whom the appeal is preferred 
that he had sufficient cause for not preferring it within that period ; 

(b ) the amount, if any, in dispute in the appeal has been deposited by the appellant in the 
office of the ^[Board]. 

[a] Suhstiiuted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”. 

88 - The order of an appellate authority confirming, setting aside or modifying an order im 
Finality of appdlate respect of any valuation or assessment or liability to assessment or taxation. 
orders. shall be final: 

Provided that it shall be lawful for the appellate authority, upon application or on its own* 
motion, to review any order passed by it in appeal if application in this behalf is made within- 
three months from the date of the original order. 

Payment and Becovery of Taxes. 

Time and manner of 89 . Save as otherwise expressly provided under this Act, any tax. 
payment of taxes. imposed under the provisions of this Act shall be payable on such dates and 

in such instalments, if any, as the ^ [Board] may, by public notice, direct. 

[a] Substituted by tbe Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S, 69, for “Cantonment 
Antbority.” 

90 . (l) "When any tax has become due, the Executive Officer shall cause to be presented tG* 
Presentation of Ull, the person liable for the payment thereof a hill for the amount due. 

(2) Every such bill shall specify the particulars of the tax and the period for which the* 
diarge is made. 

91. (1) If the amoimfc of the tax for which any bill has been presented is not paid to the 
Pfoikte of de^nand. ^ [Board] within thirty -days from the presentation thereof, the Executive 

Officer may cause to be served upon the person liable for the payment of the same a notice of 
demand in the form set forth in Schedule I. 

’ (^) every notice of demand which the Executive Officer causes 'to be served on any 

p^^n under this section, a fee of such amount, not exceeding one rupee, as shall in each ease b^ 
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fixed by the Executive Officer, shall be payable by the said person and shall be included in the 
costs of recovery, 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority**. 

92. (1) li the person liable for the payment of any tax does not, within thirty days from the 
Recovery of tax, service of the notice of demand, pay the amount due, or show sufficient cause 

for non-payment of the same to the satisfaction of the Executive Officer, such sum, with all costs 
of recovery, may be recovered under a warrant, issued in the form set forth in Schedule n, by 
distress and sale of the moveable property of the defaulter : 

Provided that the Executive Officer shall not recover any sum the liability for which’ haS' 
been remitted on appeal under this Chapter. 

(2) Every -warrant issued under this section shall be signed by the Executive Officer. 

93. (1) It shall be lawful for any servant of the ^[Board] to whom a warrant issued under 
Distress, section 92 is addressed to distrain, wherever it may be found ^[in the cantonment], 

any moveable property of ^[or standing timber, growing crops or grass belonging to] the person: 
therein named as defaulter, subject to the following conditions, exceptions and exemptions;, 
namely : — 

( a) the following property shall not be distrained : — 

(i) the necessary wearing apparel and bedding of the defaulter, his wife and children, 

(ii) tools of artisans, 

(iii) books of account, or 

(iv) when the defaulter is an agriculturist, his implements of husbandry, seed-grain, and 

such cattle as may be necessary to enable the defaulter to earn his livelihood ; 

(b) the distress shall not be excessive, that is to say, the property distrained shall be as- 

nearly as possible equal in^ value to the amount recoverable under the warrant, and if 
any property has been distrained which, in the opinion of the Executive Officer, should 
not have been distrained, it shall forthwith be returned. 

(2 ) The person charged with the execution of a warrant of distress shaK forthwith make an- 
inventory of the property which he seizes under such warrant, and shall, at the same time, give a 
written notice in the form set forth in schedule ni to the person in possession thereof at the time 
of seizure that the said property will be sold as therein mentioned. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority**, [b] Inserted by S, 33, ibid. 


94. (1) When the property seized is subject to speedy and natural decay, or when the exi. 

Disposal of distrained pense of keeping it in custody is, when added to the amount to be re- 
properiy. covered, likely to exceed its value, the Executive Officer shall give notice 

to the person in -w'hose possession the property was at the time of seizure that it will be sold at 
once, and shall sell it accordingly by public auction unless the amount mentioned in the warrant' 
is forthwith paid. 


(2) If the warrant is not in the meantime suspended by the Executive Officer, or discharged,, 
the property seized shall, after the expiry of the period named in the notice served under sub-^ 
section (2) oi section 93, be sold by public auction by order of the Executive Officer. 

(3) The surplus of the sale-proceeds, if any, shall forthwith be credited to the cantonment- 
fund, and notice of such credit shall be given at the same time to the person from whose posses- 
sion the property was taken, and, if the same is claimed by written application to the ^[Board]* 
within one year from the date of the notice, a refund thereof shall be made to such person. Any 
surplus not claimed within one year as aforesaid shall be the property of the ^ [Board]. 

(4i) For every distraint made under this Chapter a fee of such amount, not exceeding one 
rupee, as shall in each case be fixed by the Executive Officer shall be charged, and the said fee^ 
shall be included in the costs of recovery. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonmenfe 
Authority*’. 


Section 93 — Note 1 

[3] As to whether a distraint becomes invalid by 
reason of immaterial defect, see section 105. 


Section 94 — Note 1 

[1] “We have madeaslight amendment in sab-ckuses (1)» 
and (2) which will require distrained prop^y, if sold, to* 
be sold by public auction.** — Select Committee BeporU 
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9S. (l) If the Executive Officer has reason to believe that any person from whom any sum 
Recovery from a '^rson is due ^[or is about to become due] on account of any tax is about to 
^about to leave cantonment, remove from the cantonment, he may direct the immediate payment by 
such person of the sum so due or about to become due, and cause a bill for the same to be served 
<m such person. 

(2) If, on the service of such bill, such person does not forthwith pay the sum so due or 
•about to become due, the amount shall be leviable by distress and sale in the manner hereinbefore 
provided in this Chapter, except that it shall not be necessary to serve upon the defaulter any 
notice of demand and the warrant for distress and sale may be issued and executed without any 
•delay. 

[a] Inserted by the Eepealing and Amending Act, 1930 (8 [VIII] of 1930), S. 2 and Schedule I. 

96* Instead of proceeding against a defaulter by distress and sale as hereinbefore provided 
Power to institute in this Chapter, or after a defaulter has been so proceeded against unsuceess- 
suit for recovery, fully or with only partial success, any sum due or the balance of any sum due, 
as the case may be, from such defaulter on account of a tax may be recovered from him by a suit 
in any Court of competent jurisdiction. 


Special Provisions relating to Taxation, 

Power to prohibit or exempt 97. Every ^CBoard] shall be deemed to be a Municipal Com- 
from taxation, mittee for the purposes of the Municipal Taxation Act, 1881. 

[a] Svhstituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”. 

98. A ® [Board] may make special provision for the cleansing of any factory, hotel, club or 
Power to make special provi- group of buildings or lands used for any one purpose and under 
Sion for conservancy in certain one management, and may fix a special rate and the dates and 
cases, other conditions for periodical payment thereof, which shall be 

determined by a written agreement with the person liable for the payment .of the conservancy or 
scavenging tax in respect of such factory, hotel, club or group of buildings or lands : 

Provided that, in fixing the amount, proper regard shall be had to the probable cost to the 
^[Board] of the services to rendered* 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”* 


99. (1) When, in pursuance of section 98, a ® [Board] has fixed a special rate for the clean- 
Exemptim in the case of sing of any factory, hotel, club or group of buildings or lands, such 
buildings, premises shall be exempted from the payment of any conservancy or 

-scavenging tax imposed in the cantonment. 

(2) The following buildings and lands shall be exempt from any tax on property ^ [other 
.than a tax imposed to cover the cost of specific services rendered by the Board], namely : — 

(a) places set apart for public worship and either actually so used or used for no other 
purpose ; 

(b) buildings used for educational purposes and public libraries, play-grounds and dharmsalas 
which are open to the public and from which no income is derived ; 

(c) hospitals and dispensaries maintained wholly by charitable contributions ; 

(d) burning and burial grounds, not being the property of °[the Crown] or a ® [Board], which 
are controlled under the provisions of this Act ; 

(e) buildings or lands vested in a ^ [Board] ; and 

(f) any buildings or lands, used or acquired for the public service or for any public purpose, 
which are the property of ^[the Crown] or in the occupation of ®[the Central or any 
Provincial Government]. 

ta] Substituted by the Cautonments (Amendment) Aot, 1936 (24 [XXIV] of 1936), 8. 69, for “Cantonment 

Autbority.” [b] Inserted by the Cantonments (Amendment) Act, 1942 (15 [XV] of 1942), S. 8. [30«3-1942 J 
loj Substituted by A. O. for “Government.” [d] Inserted by A. 0. [e] Substituted by A. 0. for “the 

wTemment.” 


power of 

'exemption. 


*[99 A. The ^[Central Government] may, by notification in the ® [Official 
Gazette] , exempt, either wholly or in part from the payment of any tax 


uxtr * Section 99 

h &ve ^ ded a snb-olause (2) to this clause 
mi cmer m from pinpexty taxes certain classes 


— Note 1 

of buildings wbieh are commonly so exempt under 
municipal enactments.” — Select Committee Report, 
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imposed under this Act, any person or class of persons or any property or goods or class of pro- 
perty or goods ].] 

[a] Inserted by the Cantonments (Amendment) Aefc, 19*26 (35- [XXXV] of 1926), S. 7. [b] Substituted by 

A, 0. for “Local Government”, [c] Substituted by A. 0. for “local official Gazette”, [d] The words 
“belonging to the Secretary of State for Indm in Council” were re’gealed by the Cantonments (Amendment) 
Act, 1931 (7 [VII] of 1931£, S. 6. 

100. A ® [Board] may exempt, for a period not exceeding one year at a time from the 
Exemption of payment of any tax or any portion of a tax imposed under this Act, any 

persons. person who is in its opinion by reason of poverty unable to pay the same. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”, 

101. (1) A ^iBoard] may, with the previous sanction of the ^[Officer Commanding-in-Chief, 
Composition, the Command,] allow any person to compound for any tax, 

(2) Every sum due by reason of the composition of a tax under sub-section ( l) shall be 
recoverable as if it were a tax. 

[a] Std)siituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”, [b] Siibsiituted by Act 35 [XXXV] of 1926, B. 2, for “Officer Commanding the District.” 

102. A ^ [Board j may write off any sum due on account of any tax ^[or rate] or of the costs 
Irrecoverable debts, of recovering any tax ^Zor rate] if such sum is, in its opinion, irrecoverable: 

*^[Provided that, where the sum written off in favour of apy one person exceeds fifty rupees, 
the sanction of the Officer Commanding-in-Chief, the Command, shall be first obtained.] 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority.” [b] Inserted by S. 34, ibid, 

103. (l) The Executive Officer may, by written notice, call upon any inhabitant of the 
Obligation to die- cantonment to furnish such information as may be necessary for the purpose 

close liability, of ascertaining 

(a) whether such inhabitant is liable to pay any tax imposed under this Act; 

(b) at vrhat amount he should be assessed; or 

( c) the annual value of the building or land which he occupies and the name and address of 

the owner or lessee thereof. 

(2) If any person, when called upon under sub-section (1) ^ furnish information, neglects to 
furnish it or furnishes information which is not true to the b^t of his knowledge or bolief, he shall 
be punishable with fine which may extend to one hundred rupees, 

104. No assessment and no charge or demand on account of any tax or fee shall be impeached 
Immaterial errornot or affected by reason only of any mistake in the name of any person liable 

to affect liability, to pay such tax or fee, or in the description of any property or thing, or 
any mistake in the amount of the assessment, charge or demand, if the directions contained in this 
Act and the rules and bye-laws made thereunder have in substance and effect been complied with; 
but any person who sustains any special damage by reason of any such mistake shall be entitled to 
recover compensation for the same by suit in a Court of competent jurisdiction. 


105. No distress levied under this Chapter shall be deemed unlawful, nor shall any person 
Distraint not to he making the same be deemed a trespasser, on account only of any defect of 
invalid by reason of form in the notice of demand, warrant of distress or other proce^ing 
immaterial defect. relating thereto ; nor shall any such person be deemed a trespasser initio 
on account of any irregularity afterwards committed by him ; but any person who sustains any 
special damage by reason of any such irregularity shall be entitled to recover compensation for the 
same by suit in a Court of competent jurisdiction. 


CHAPTER VL 

Caxtonmbnt Fund and Peopbety. 

Cantonment Fund, 

Cantonment 106. There shall be formed for every cantonment a cantonment fund, and 

fimd. there shall be placed to the credit th^reof the following sums, namely: — 

(a) balance, if any, of the cantonment fund formed for the cantonment under the 

Cantonments Act, 1910, 

Section 106 — Note 1 cantonments and with respect to ofiminal law; ttie 

[1] The Indian L^islature had power under the latter power indoded a power to legislate wm 
D evolution Eules, 1920, to legislate with respect to to the destination of fines imposed for breaones oi 
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(h) all sums received by or on bebalf of the ^ [Board], 

b[| * ] 

[a] Suhstituted by the Cantonments (Amendment) Act, 1986 (24 [XXIV] of 1936), S. 69, for ‘‘Cantonment 
Authority.** [b] The word “and” and cl. (c) were repealed by A. 0. See however, para. 4 of the India and 
Burma (Transitory Provisions) Order, 1937, 

107 . (l) Where in or near a cantonment there is a Government treasury or sub-treasury, or 
Custody of canionme 7 it a branch of the Imperial Bank of India, the cantonment fund shall be 
kept in such treasury, sub-treasury or bank, as the case may be. 

(2) Where there is no such treasury, sub- treasury or bank, the cantonment fund may be 
deposited with any bank to which the Government treasury business has been emrusted, and, in 
the absence of such a bank, with any hanker or person acting as a banker who has given such 
security for the safe custody of the fund and the payment on demand of the funds so deposited as 
the ^ [Antral Government] may in each case direct. 

H(8) a [Board] may, from time to time, with the previous sanction of the ^[OfiScer Com- 
manding-in-Chief, the Command], invest any portion of its cantonment fund in securities of the 
^[Central Government] or in such other securities, including fixed deposits in banks, as the 
* [Central Government] may approve in this behalf, and may dispose of such investments or vary 
them for others of a like nature.] 

• 

(4) The income resulting from any fixed deposit or from any such security as is referred to 
in sub-section (S) or from the proceeds of the sale of any such security shall be credited to the 
cantonment fimd. 

£a] Suhsiiiiiied by A. 0. for “Local Goverament**. [b] Substituted by the Cantonments (Amendment) Act, 
1927 (26 [XXVI] of 1927), S. 12, for the original sab*section. [e] Stibstituted by the Cantonments (Amend- 
ment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “CanWment Authority”, [d] SuhstiUited by S. 36, for 
“Local Government**, [e] Substituted by the A. O, for “Government of India”. 

Property. 

108 . Subject to any special reservation made by the ^[Central Government] all 

Property. property of the nature hereinafter in this section specified which has 

been acquired or provided or is maintained by a [Board] shall vest in and belong to that 
‘^[Boardj and shall be under its direction, management and control, that is to say, — 

(a) all markets, slaughter-houses, manure and night-soil depots, and buildings of every 
deacriptioii ; 

fij all water- works for the supply, storage or distribution of water for public purposes and 
all bridges, buildings, engines, materials, and things connected therewith or appertaining 
thereto ; 

(c) all sewers, drains, culverts and water-courses, and all works, materials and things ap- 
pertaining thereto ; 

(d) all dust, dirt, dung, ashes, refuse, animal matter, filth and rubbish of every kind, and 
dead bodies of animals collected by the ® [Board] from the streets, houses, privies, sewers, 
cesspools or elsewhere, or deposited in places appointed by the ® [Board] for such 
purpose; 


S^tion 106 (co7itd,) 

criminal law. If, therefore, the Indian Legislature 
ch(^^ to l^islate as regards any Courts of criminal 
jurisdiction in a Province, including the Courts in 
cantonment areas, such legislation would prevail over 
any provincial legislation with respect to the adminis- 
tration of justice within the Province. A suit was insti- 
by the United Provinces against the Central 
Gpvemjnent for a declaration that S. 106 (e) was ultra 
the then* L^slature and all fines imposed and 
x^kihsed by ’criminal Courts for offences committed 
within the cantonm^t areas should be credited to the 
provincial revenues and that the United Provinces 
weig to recover and adjust all sums wrongly 

, cantmxment funds since 1924. It was 
-held, (i) that the United Provinces .were not entitled to 


a declaration that provisions of S. 106 (e) were ultra 
vires'i (ii) that S. 106 (c) was a law in force immediately 
before the commencement of Part III of the Govern- 
ment of India Act, 1935, and under the India and 
Burma (Transitory Provisions) Order 1937, such fines 
credited to the cantonment .funds must be deemed not 
to form part of the revenues of the United Provinces 
till 31st March 1939; and (iii) that as S. 106 (c) has 
been deleted under the Government of India (Adapta- 
tion of Indian Laws) Order, 1937, all such fines should 
be credited to the provincial revenues from 1st April 
1939. (Vol 26) 1939 P. C. 58 (62, 64, 71) : I L R 1939^ 
Ear P C 98 : 1939 P 0 R 124 (PC). 

Section 108 — Note 1 

[1] As to ownership of land situated in a canton- 
ment, see Notes on Section 3. 
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(e) all lamps and lamp-posts and apparatus connected therewith or appertaining thereto ; 

(f) all land or other property transferred to the [Board] "^[by the Central or a Provincial 
Government], or by gift, purchase or otherwise for local public purposes ; and 

all streets and the pavements, stones and other materials thereof, and also all trees, 
erections, materials, implements, and things existing on or appertaining to streets. 

[a] Substituted by A. 0. for “Governor-General in Couneir’. [b] The words “or the Local Government” were 
repealed by A. O. [c] StihstituUd by the Cantonments (Amendment) Act, 1986 (24 [XXIV] of 1936), S. 69, 
for “Cantonment Authority”, [d] Substituted by A. 0. for “by His Majesty”. 

109. The cantonment fund and all property vested in a Board] shall be applied for 
Application of canton- the purposes, whether express or implied, for which, by or under this 

7nent fund ajid property. Act or any other law for the time being in force, powers are conferred 
or duties or obligations are imposed upon the [Board] : 

Provided that the ® [Board] shall not incur any expenditure for acquiring or renting land 
beyond the limits of the cantonment or for constructing any work beyond such limits except — 

(a) with the sanction of the ^[Central Government], and 

(b) 010 . such terms and conditions as the ^[Central Government] may impose : 

Provided, further, that priority shall be given in the order hereinafter set forth to the 
following liabilities and obligations of a ^[Board], that is to say, — 

(a) io the liabilities and obligations arising from a trust legally imposed upon or accepted 
by the ® [Board] ; 

('fe) to the repayment of, and the payment of interest on, any loan incurred under the 
provisions of the Local Authorities Loans Act, 1914 ; 

(c) to the payment of establishment charges ; 

to the payment of such expenses oh account of pauper lunatics sent from the cantonment 
to public lunatic asylums and mental hospitals as the ^[Central Government] directs 
the ^ [Board] to pay; and 

(e) to the payment of any sum the payment of which is expressly required by the provisions 
of this Act or any rule or bye-law made thereunder. - 
[a] StLbstituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”, [b] Substituted by A, O. for “Local Government”. 

110. When there is any hindrance to the permanent or temporary acquisition upon payment 
Acquisition of immof>e- of any land required by a ® [Board] for the purposes of this Act, the 

Me property, ^[Central Government] may, at the request of the [Board],.® [procure the 

acquisition thereof] under the provisions of the Land Acquisition Act, 1894, and on payment by 
the ® [Board] of the compensation awarded under that Act and of the charges incurred by the 
Government in connection with the proceedings, the land shall vest in the ^ [Board]. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S, 69 for “Cantonment Autho- 
rity”, [b] Substituted by A. O. for “Local Government”, [o] SuhstiUited by A. O. for “piooe^ to acquire it”. 

Power to make rules regarding 111. The [Central Government] may make rules^ consistent 

oantonment fund and property, -^vith this Act to provide for all or any of the following matters, 

namely : — 

( a) the conditions on which property may he acquired by ® [Boards! or on which property 
vested in a ^ [Board] may be transferred by sale, mortgage, lease, exchange or otherwise; 
and 

(h) any other matter relating to the cantonment fund or cantonment property in resp^t of 
* which no provision or insujSficient provision is made by or under this Act, and provision 
is, in the opinion of the ^[Central Government], necessary, 

[a] Substituted by A. 0. for “Governor-General-m-Gpuncii”. [b] For the Cantonment Property Ilules,\ 1925, 
made under this section, see General Rules and Orders VoL V, page 467. [e] Substituted by Act 24 [XXIV] 
of 1936, S. 69, for “Cantonment Authorities”, [d] Substituted by S. 69, ibid^ for “Cantonment Authority”, 


Section 109 Note 1 of expenses on account of pauper lunatics sent from 

m mi.- • 1 XI cantonments to public asylums, to such ‘extent as the 

' i ^ . section includes the payments to Central Government may direct. — Sise the Report of 

which priority must be given by a Board the payment the Select OQmmittee. ^ . 
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CHAPTEE VIL 
OOHTEACTS. 

C<mtracis hy whom 112. Subject to the provisions of this Chapter, every ®[Board] shall be- 
io he executed, competent to enter into and perform any contract necessary for the purposes 

of this Act. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for ‘‘Cantonment 
Authority”. 

Sanctum. 113. (l) Every contract — 

(a) for which budget provision does not exist, or 

(b) which involves a value, or amount exceeding one hundred rupees, shall require the 

sanction of the ^ [Board]. 

(2) Every contract other than a contract such as is referred to in sub-section (l) shall be 
sanctioned by the ^[Board] or by the Executive OjG&cer on behalf of the ®’[Board]. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”. 

114. (l) Every contract made by or on behalf of a [Board] the value or amount of which 
Execution of contracts, exceeds fifty rupees, shall be in writing, and every such contract shall, 

^ *] be signed by two members, of whom the President or the Vice-President shall be 

one and be countersigned by the Executive OflBcer and be sealed with the common seal of the 

Bo^. n"' 

Provided that * "*] Executive Officer may in a case of urgency, with the previous 

sanction of the President of the Board, execute on behalf of the Board any contract the value or 
amount of which does not exceed two hundred rupees. 

(2) Where an Executive Officer executes a contract on behalf of a Board under sub- 
section (1), be shall submit a report of his action and of the reasons therefor to the Board at its 
next meeting. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “ Cantonment 
Authority [b] The words ” where there is a Board ” were repealed by S. 36, ^bid. [c] The words “ or, 
where there is no Board, be signed by the Officer Commanding the station, and be sealed with the official seal 
of the Cantonment Authority ” were repealed by S. 36, tbtd. 

115. If any contract is executed by or on behalf of a Board] otherwise than in conformity 
Contracts improperly executed with the provisions of this Chapter, it shall not be binding on the 

not to be bindtng on a Board, Board ] . 

fa] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “ Cantonment 
Authority”. 


CHAPTEE VIIL 

Ditties and Disceetionabx Functions op ^[Boaeds]. 

116. It shall be the duty of every ^ [Board], so far as the funds at its disposal permit, to make- 
Duties of Board, reasonable provision within the cantonment for — 

(a) lighting streets and other public places ; 

(b ) watering streets and other public places ; 

(c) cleansing streets, public places and drains, abating nuisances and removing noxious 
vegetation ; 

(d) regulating offensive, dangerous or obnoxious trades, callings and practices ; 

(e) removing, on the ground of public safety, health or convenience, undesirable obstructions^ 
and projections in streets and other public places ; 

(f) securing or removing dangerous buildings and places ; 

(g) acquiring, maintaining, changing and regulating places for the disposal of the dead ; 

(k) instructing, altering and maintaining streets, culverts, markets, slaughter-houses, latrines,, 
privies, urinals, drains, drainage works and sewerage works ; 

(i) ptelang and maintaining trees on roadsides and other public places ; 

(i) providing or arranging for a sufficient supply of pure and wholesome water, where such, 
supply does not exist, guarding from pollution water used for human consumption, and 
preventing poEuted water from being so used ; 
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(k) registering births and deaths ; 

(l) establishing and maintaining a system of public vaccination ; 

(m) establishing and maintaining or supporting public hospitals and dispensaries, and providing 
public medical relief ; 

(n) establishing and maintaining ®iOr assisting] primary schools ; 

(o) rendering assistance in extinguishing fires, and protecting life and property when fires 
occur ; 

fl)) maintaining and developing the value of property vested in, or entrusted to the manage- 
ment of, the ^ [Board] ; and 

(q) fulfilling any other obligation imposed upon it by or under this Act or any other law for 
the time being in force. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authorities”, [bj Substituted by S. 69, ibid, for “Cantonment Authority”, [c] Inserted by S. 37, iUd. 

^[116A. A ^[Board] may,, subject to any conditions imposed by the ^[Central Government], 
Pow&r to mamge manage any property entrus&d to its management by the ®[Gentral Govern- 
property. mentj on such terms as to the sharing of rents and profits accruing from such 

property as may be determined by rule made under section 280.] 

[a] Inserted by the Cantonments (Amendment) Act, 1925 (7 [VII] of 1925), S. 6. [b] Substituted by the 
Cantonments (Amendment) Act, 1936 (24 [XXTV] of 1936), S. 69, for “Cantonment Authority”, [e] Substituted 
by A. O. for “Governor-Oeneral in Council”, 

Discretional ij functions A Board j may, within the cantonment, make 

of Board. provision for — 

(a) laying out in areas, whether previously built upon or not, new streets, and acquiring land 
for that purpose and for the construction of buildings, and compounds of buildings, to 
abut on such streets ; 

(b) constructing, establishing or maintaining public parks, gardens, offices, dairies, bathing or 

washing places, drinking fountains, tanks, wells and other works of public utility ; 

(c) reclaiming unhealthy localities ; 

(d) furthering educational objects by measures other than the establishment and maintenance 

of primary schools ; 

(e) taking a census and granting rewards for information which may tend to secure the 

correct registration of vital statistics ; 

( f) making a survey ; 

(g) giving relief on the occurrence of local epidemics by the establishment or maintenance of 

relief works or otherwise ; 

(h) securing or assisting to secure suitable places for the carrying on of any offensive, 

dangerous or obnoxious trade, calling or occupation ; 

(i) establishing and maintaining a farm or other place for the disposal of sewage ; 

(j) constructing, subsidising or guaranteeing tramways or other means of locomotion, and 

electric lighting or electric power works ; ®[or3 

(k) adopting any measure, other than a measure specified in section 116 or in the foregoing 
provisions of this section, likely to promote the safety, health or convenience of the in- 
habitants of the cantonment ; ^[ '^] 

^l(S) A Board may, either within or outside the cantonment, make provision for the doing of 
anything on which expenditure is declared by the’ Central Government, or by the Board with the 
sanction of the Central Government, to be an appropriate charge on the cantonment fund.] 

[a] Section 117 was re-numbered as sub-section (1) of that section by the Cantonments (Amendment) Act, 1942 
(15 [XV] of 1942), S. 9. [30-3-1942.] [b] Substituted by the Cantonments (Amendment) Act, 1936 (24 

[XXIV] of 1936), S. 69, for “Cantonment Anthority”. [c] The word “or” was added by ffie Cantonments 
(Amendment) Act, 1942 (15 [XV] of 1942), S. 9. [d] The word “or” was omitted hj S. 9, iUd, [e] The 
Clause (i) was omitted by S. 9, ibid, [f] Sub-seefion (2) was added by S. 9, ibid. 


Bower of expenditure for ® [117A. A Board] may make provision for educational objects 
educa^nal purposes out- outside the cantonment if it is satisfied that the interests of the residente 
Side the cantonment cantonment will be served thereby. 3 

£a] Inserted by the Cantonments (Amendment) Act, 1926 (35 [XXXV] of 1926), S, 8. [b] Substituted by the 
Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), 3. 69, iat “Cantonment Authority”* 
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CHAPTEB IX. 

Public Safety and Suppression op Nuisances. 

General Nuisances, 

.Penalty for cazLsing mdsances, % 118f Whoever — 

(a) in any street or other public place within a cantonment, — 

(i) is drunk and disorderly or drunk and incapable of taking care of himself ; or 
(ii) uses any threatening, abusive or insulting words, or behaves in a threatening or insult- 
ing manner with intent to provoke a breach of the peace, or whereby a breach of the 
peace is likely to be occasioned ; or 
liii) eases himself, or wilfully or indecently exposes his person ; or 

(iv) loiters, or begs importunately, for alms ; or 

(v) exposes or exhibits, with the object of exciting charity, any deformity or disease or any 

offensive sore or wound ; or 

(vi) carries meat exposed to public view ,* or 

(vii) is found gaming ; or 

(viii) pickets animals, or collects carts ; or 

(ix) being engaged in the removal of night-soil or other offensive matter or rubbish, wilfully 
or negligently permits any portion thereof to spill or fall, or neglects to sweep away 
or otherwise effectually to remove any portion thereof which may spill or fall in such 
street or place ; or 

(x) without proper authority aflBxes upon any building, monument, post, wall, fence, tree 

or other thing, any bill, notice or other document ; or 

(xi) without proper authority defaces or writes upon or otherwise marks any building, 

monument, post, wall, fence, tree or other thing ; or 

(xii) without proper authority removes, destroys, defaces or otherwise obliterates any notice 

or other document put up or exhibited under this Act ; or 
(xiii) without proper authority displaces, damages, or makes any alteration in, or otherwise 
interferes vutb, the pavement, gutter, stormwater-drain, flags or other materials of 
any such street, or any lamp, bracket, direction-post, hydrant or waterpipe maintained 
by the [Board] in any such street or public place, or extinguishes a public light ; or 
'<xiv) carries any corpse not decently covered or without taking due precautions to prevent 
risk of infection or injury to the public health or annoyance to i^assers-by or to 
persons dwelling in the neighbourhood ; or 

(xv) carries night-soil or other offensive matter or rubbish at any hour prohibited by the 
® [Board] by public notice’, or in any pattern of cart or receptacle which has not been 
approved for the purpose by the ® [Board], or fails to close such cart or receptacle 
when in use ; or 

A W N 75 (75). (Gambling Act, 1867 — Ohabutra of a 
private house — ^Not a public place); (1881) 1881 AWN 
8 (8). (Gambling Act, 1867 — Ohabutra of a shop — ^Not a 
public place.)] 

[3] A takhtposb or moveable wooden platform cannot 
be held to be “earth, or material of any description, or 
any offensive matter, or rubbish’* within the meaning 
of S. 118 (1) (o). (Vol 14) 1927 Lah 647 (648) ; 28 
Cri L Jour 683. 

[4] A master cannot be convicted for an act of his 
servant in carrying meat exposed to public view. (1908) 
10 Bom L R 1052 (1052, 1053). 

Section 118 (1) (f) — [5] Persona found gambling 
in a common gaming house cannot be convicted for 
“using” the house. (1906) 3 Cri L Jour 78 (79). 

[6] A house rented by some members in the name 
of one, who kept the house. The use was restricted to 
members only, some of whom played for money with* 
cards, the member keeping the house not making any 
profit. It was held that the house was not a “common 
gaming house,** (1862-68) Eat 706 (706). 


Chapter IX — Note 1 

[1] As to the power of the Central Government Jo 
extend any of the provisions of Chap. IX to any area 
beyond a cantonment and in the vicinity thereof, see 
Se^ion 286. 

Section 118 — Note I 

Section 118 (1) (a) (Hi) — [1] The offence is com- 
plete if the exposure is “\^ul or indecent** and in a 
-public place. (Vol 13) 1926 AU 263 (264) ; 27 Cri L Jour 
107. 

SedAcm 118 (1) (o), — [la] The compound of a pri- 
Itouse is not a public place. (1887) 1887 AWN 
19 I 

Ymndah of a private house accessible to a 

a street ia not a public place within the meaning of 
ft) (o). (Yo^ 18) 1931 Lah 576 (576): 33 Cri L Jour 

846, 

* Pun Be No* 11 (Cr). (Case under Gam- 

wmgAct, l»6f--Tliar^ attached to shops and situated 
m verge of bazar-Not a public place); (1887) 1887 
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(b) carries night-soil or other offensive matter or rubbish along any route in contravention 
of any prohibition made in this behalf by the ® [Board] by public notice ; or 

(c) deposits, or causes or permits to be deposited, earth or materials of any description, or 
any offensive matter or rubbish, in any place not intended for the purpose in any street 
or other public place or waste or unoccupied land under the management of the 
® [Board] ; or 

(d) having charge of a corpse fails to bury, burn or otherwise lawfully dispose of the same 
within twenty-four hours after death ; or 

fe) makes any grave or buries or burns any corpse in any place not set apart for such 
purpose ; or 

f f) keeps or uses, or knowingly permits to be kept or used, any place as a common gaming 
house, or assists in conducting the business of any common gaming house ; or 

f(/) any time or place at which the same has been prohibited by the [Board] by public 
or special notice, beats a drum or tom-tom, or blows a horn or trumpet, or beats any 
utensil, or sounds any brass or other instrument, or plays any music ; or 

fkj disturbs the public peace or order by singing, screaming or shouting ; or 

(ij lets loose any animal so as to cause, or negligently allows any animal to cause, injury, 
danger, alarm or annoyance to any person ; or 

being the occupier of any building or land in or upon which an animal dies, neglects 
w’ithin three hours of the death of the animal, or, if the death occurs at night, within 
three hours after sunrise, either — 

(i) to report the occurrence to the Executive Officer or to an officer, if any, appointed by 

him in this behalf with a view to securing the removal and disposal of the carcase by 
the public conservancy establishment ; or 

(ii) to remove and dispose of the carcase in accordance with any general directions given by 

the ® [Board] by public notice or any special directions given by the Executive Officer 
on receipt of such report as aforesaid ; or 

fbj save with the written permission of the ^ [Board] and in such manner as it may authorise, 
stores or uses night-soil, manure, rubbish or any other substance emitting an offensive 
smell ; or 

CV uses or permits to he used as a latrine any place not intended for that purpose ; 
shall be punii^able wi& fine which may extend to fifty rupees. 

f^J Whctever does not take reasonable means to prevent any child under the age of twelve 
years being in his charge from^ easing himself in any street or other public place within the 
cantonment shall be punishable with fine which may extend to twenty-five rupees. 

CSJ The owner or keeper of any animal found picketed or straying without a keeper in a 
street or other public place in a cantonment shall be punishable with fine which may extend to 
twenty rupees. 

animal found picketed as aforesaid may be removed by any officer or servant of 
the [Board] or by any police officer to a pound as if the animal had been found straying. 

Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 

Dogs^ 


eonZfo/Ss°'^^ nt ^ bye-laws to provide for the registration 

coniroi OJ aoQs. of all dogs kepi within the cantonment. 

(2) Such bye-laws shall — 

(a) reoLmre the registraMon, by the Officer Commanding each military unit, of all dogs kept 

in me lines occupied by that unit; ^ ^ 

(b) that every roistered dog shall wear a collar to which ^aU he attached a metal 

therwf^ ^ registration authority, and fix the fee payable for the issue 


(c) r^mre that any dog which has not been registered 
shall, if found in any public place, be detained at 
and 


or which is not wearing such token 
a place set apart for the purpose ; 


lU. 19. 
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(d) fix the fee which shall he charged for such detention and provide that any such dog shall 
be liable to be destroyed or otherwise disposed of unless it is claimed and the fee in 
respect thereof is paid within one week : 
and may provide for such other matters as the ®[Board] thinks fit. 

(8) k ^[Board] may — 

(а) cause to be destroyed, or to be confined for such period as ^[it] may direct, any dog or 

other animal which is, or is reasonably suspected to be, suffering from rabies, or which 
has been bitten by any dog or other animal suffering or suspected to be suffering from 
rabies ; 

(б) by public notice direct that, after such date as may be specified in the notice, dogs which 

are without collars or without marks distinguishing them as private property and are 
found straying on the streets or beyond the enclosures of the houses of their owners, if 
any, may be destroyed, and cause them to be destroyed accordingly. 
f^jUo damages shall be payable in respect of any dog or other animal destroyed or 
otherwise disposed of under this section. 

) 'Whoever, being the owner or person in charge of any dog, neglects to restrain it so that 
it shall not be at large in any street without being muzzled and without being secured by a 
chain lead in any case in which — 

(a ) he knows that the dog is likely to annoy or intimidate any person, or 

(b) the [Board] has, by public noMce during the prevalence of rabies, directed that dogs 

shall not be at large without muzzles and chain leads, 
shall be punishable with fine which may extend to one hundred rupees. 

(6) Whoever in a cantonment — 

(a) allows any ferocious dog which belongs to him or is in his charge to be at large without 
being muzzled, or 

(b ) sets on or urges any dog or other animal to attack, worry or intimidate any person, or 
(e) knowing or having reason to believe that any dog or animal belonging to him or in his 

charge has been bitten by an animal suffering or reasonably suspected to be suffering 
from rabies, neglects to give immediate information of the fact to the Executive Officer 
or gives information which is false, 
be punishable with fine which may extend to two hundred rupees. 

[a] Substituted hj the Contonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority’*, [b] Substituted for “that Authority” by the Eepealing and Amending Act, 1939 (34 [XXXIV] 
of 1939), S. 2 and Schedule I. [28-9-1939.] 

Traffio. 

120 . Whoever in driving, leading or propelling a vehicle along a street fails, except in a 
jRule of the road, case of actual necessity, — 

(a) bo keep to the left when passing a vehicle coming from the opposite direction, or 

(b) to keep to the right when passing a vehicle going in the same direction as himself, 
shall be punishable with fine which may extend to fifty rupees. 

Prevention of Fire, etc. 

121 . (l) k ® [Board] may, by public notice, direct that within such limits in the cantonment 
Use of inflammable as may be specified in the notice, the roofs and external walls of huts or 

materials for building other buildings shall not, without the permission in writing of the ^[Board], 
purposes. made or renewed of grass, mats, leaves or other inflammable materials, 

and may, by notice in writing, require any person who has disobeyed any such direction as 
aforesaid to remove or alter the roofs or walls so made or renewed. 

(2) A ® [Board] may, by notice in writing, require the owner of any building in the canton- 
nimt which has an external roof or wall made of any such material as aforesaid to remove such 
root or wadi within such time as may be specified in the notice, notwithstanding that a public 
n<rfioe tmd«c sub-section ( 1) has not been issued or that such roof or wall was made with the 
conseart et the ®[Board] or before the issue of such public notice : 

Provided that, m iiie case of any such roof or wall in existence before the issue of such a 
public nolfce or ipade with the consent of the ^[Board], that Authority^ shall make compensation. 



:S9. 121-X263 


THE OANTONHBNDS ACT, 1924 


291 


not exceeding the, original cost of constructing the roof or Tvall, for any damage caused by the 
removal. 

[a] Substituted by S. 69 of the Cantonments (Amendment) Act, 1936 (24 [SXI7] of 1936] for “Cantonment 

Authority’*, [b] Sic, The referefnce is obviously to the Board. 

122. A [Board] may, by public notice, prohibit in any ease where such prohibition appears 
Stacking or collecting to it to be necessary for the prevention of danger to life or property, the 

inflammableviaterials, stacking or collecting of wood, dry grass, straw or other inflammable 
materials, or the placing of mats or thatched huts or the lighting of fires in any place in the 
cantonment, or within any limits therein, which may he specified in the notice. 

[a] Suhstiiiited by the Cantonments (Amendment) Act, 1936 (24 [XXIYJ of 1936), S. 69, for “Cantonment 

Authority.” 

123. No person shall set a naked light on or near any building in any street or other public 
Care of naked lights, place in a cantonment in such manner as to cause danger of fire ; 

Provided that nothing in this section shall be deemed to prohibit the use, subject to the 
permission in writing of the ® [Board], of lighis for purposes of illumination on the occasion of a 
festival or public or private entertainment. 

[a] Sub^iiuted by the Cantonments (Amendment) Act, 1936 (24 [XXIY] of 1936), S. 69, for “Cantonment 

Authority.” 

124. (1) Notwithstanding anything contained in the Cinematograph Act, 1918, no exhibition 
Begulation of cinema- pictures or other optical effects by means of a cinematograph or other 

tograpkic and dramatic like apparatus for the purpose of which inflammable films are used, and 
performances. no public dramatic performance or pantomime, shall be given in any 

cantonment elsewhere than in premises for which a licence has been granted by the ^ [Board] 
under this section. 

(2) li the owner of a cinematograph or other apparatus uses the apparatu'S or allows it to be 
used, or if any person takes any part in any public dramatic performance or pantomime, in 
contravention of the provisions of this section, or if the occupier of any premises allows them to be 
used in contravention of the provisions of this section or of any condition of any licence granted 
under this section, he shall be punishable with fine which may extend to two hundred rupees, and, 
in the ease of a continuing offence, with an additional fine which may extend to fifty rupees for 
each day after the first during which the offence continues. 

( 8) Nothing in this section shall be deemed to prohibit the giving of any exhibition or any 
dramatic performance or pantomime in any theatre or institute which is the property of ^[the 
Crown] where the exhibition, performance or pantomime is held with the permission and under 
the control of the military authorities. 

[a] Substituted by S. 69 of the Cantonments (Amendment) Act, 1936 (24 [XXIY] of 1936) for “Cantonment 

Authority”, [b] Substituted by A. O. for “Government”. 

125. Whoever in a cantonment discharges any fire-arm or lets off fire- works or fire-balloons. 
Discharging fire-works, or engages in any game in such manner as to cause or to be likely to 

fire-arms, etc. cause danger to persons passing by or dwelling or working in the 

neighbourhood or risk of injury to property shall be liable to fine which may extend to fifty rupees. 

126. Where in a cantonment any building, or wall, or anything affixed thereto, or any well, 

Dower to reguire build- reservoir, pool, depression, or excavation, or any bank or tree, is 

ings, wells, etc., to be rend- in the opinion of the ® [Board], ^[in a ruinous state or], for want of 
dered safe. sufficient repairs, protection or enclosure, *^[a nuisance or] dangerous 

to persons passing by or dwelling or working in the neighbourhood, the ^[Board] ®[by notice in 


Section 126 — Note 1 

[1] There was a conflict of opinion as to whether 
S. 126 requires the Board to give, to the owner of pro- 
perty in r^rd to which action is taken under the 
section, an option whether to remove the same or to 
repair it or whether the Board can require the removal 
without such option. The amendment made to section 
in 1944 now sets the conflict at rest by establishing the 
latter view. 

[2] Option to determine question whether the build- 
ing is in a dangerous condition and whether the owner 
shall be reqni]^ to remove or repair the same is an 
opflon given to the Board and not to the owner. (Vol 6) 
1919 Bom m (173) ; 20 Ori Ii Jour 697. 


[3] A notice, which does not specify at all what kind 
of repairs the cantonment authority requires the owner 
to make to the houses specifled in the notice, is illegal, 
(1912) 13 Cri L Jour 17 (17, 18). 

[4] The cantonment authorities have discretion to 
issue orders to repair buildings for public safety and 
Courts have no jurisdiction to interfere. (1904) 1904 Pun 
Re No. 19, p, 56. 

[5] Cantonment committee must give the owner of a 
bmlding destroyed by Are the option of removing its 
remains or repairing it and a conviction for failure to 
comply with a notice without the option is illegal. (1905) 
1905 Pun Be No, 23, p. 56 : 3 Ori Ii Jour 301 (302). 
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writing may] require the owner ^[or part-owner or person claiming to be tbe owner or part-owner 
thereof, or, failing any of them, the occupier] thereof ®[to remove the same, or may require him to 
repair], ^[or to protect or to enclose] the same in such manner as it thinks necessary ; and, if the 
danger is, in the opinion of the [Board] imminent, it shall fortiiwith take such steps as it thinks 
necessary to avert the same. 

[a] Suhstiiuted by the Qantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”, [b] Inserted by the Cantonments (Amendment) Act, 1925 (7 [VII] of 1925), S. 7. [e] Substituted 
for the words “may, by notice in writing” by the Cantonments (Amendment) Act, 1944 (8 [VIII] of 1944), S.6. 
[17-3-1944]. [d] Inserted by S- 38 of Act 24 [XXIV] of 1936. [e] Suhstitutedhy S.6 of Act 8 [VIII] of 1944, 
for “either to remove the same or to repair”, [f] Suhstituied by Act 24 [XXIV] of 1936, S. 38, for “protect 
or enclose”. 

127. A [Board] may, by notice in writing, require the owner or part-owner, or person 
"Enclosure of waste land claiming to be the owner or part-owner, of any building or land in the 
used for improper purposes, cantonment, or the lessee or the person claiming to be the lessee of any 
such land, which, by reason of disuse or disputed ownership or other cause, has remained unoccu- 
pied and has become the resort of ijdte and disorderly- persons or of persons who have no ostensible 
means of subsistence or cannot give a satisfactory account of themselves, or is used for gaming or 
immoral purposes, or otherwise occasions or is likely to occasion a nuisance, to secure and enclose 
the same within such time as may be specified in the notice. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”. 

CHAPTER X. 

Sanitation and the Pbevention and Treatment oe Disease. 

Sanitary Authorities. 

128. The following officers shall, for the purposes of sanitation, have control over, and be 
Responsibility for responsible for maintaining in a sanitary condition, those parts of a cantonment, 
sanitation. respectively, which are specified in the case of each, that is to say : — 

(a) the “ [Officer Commanding the station] — all buildings and lands which are occupied or 
used for military purposes ; 

(h ) the Officer Commanding the air forces in the cantonment — all buildings and lands which 
are occupied or used for air-force purposes ; 

(c) the head of any civil department or railway administration occupying as such any part 
of the cantonment — all buildings and lands in his charge as head of that department or 
administration. 

[a] Substituted by the Cantonments (Amendment) Act, 1925 (7 [VII] of 1925), S. 14, for “Commanding Officer 
of the Cantonment”. 

129. fij The Health Officer shall exercise a general sanitary supervision over the whole 
General duties of cantonment and shall submit monthly to the [Board] a report as to the 

EeaWi Officer. sanitary condition of the cantonment, together with such recommendations in 
connection therewith as he thinks fit. 

(S) The Assistant Health Officer shall perform such duties in connection with the sanitation of 
the cantonment as are, subject to the control of the [Board], allotted to him by the Health Officer, 
[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”. 

Conservancy and Sanitation. 

130. AH public latrines and urinals provided or maintained by a [Board] shall be so 
Public latrines, urinals constructed as to provide separate compartments for each sex and not 

and conservancy establish- to be a nuisance, and shall be provided with all necessary conservancy 
establishments, and shall regularly be cleansed and kept in proper order, 
[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S, 69, for “Cantonment 
Authority”. 


Section 126 (contd.) 

[6] The section does not contemplate the issue of a 
notixse. for effecting repairs to houses that may be 
dangerous to the tenants or un-inhabitable. Where the 
repeirs a»e^ not necessary for “public safety” the issue 
ol notaoe k filial and conviction based thereon is 
iJkgal- (me) me Pun Be No. 1 p. 4 (Or). See also the 
foUofwing case. (1907) 6 Cri L Jour 493 (495). (Case 


under 1899 Code — ^Notice issued without resolution of 
cantonment committee — Conviction for non-compliance 
of notice is illegal.) 

Chapter X — Note 1 

[1] As to the power of the Central Government to 
extend any of the provisions of Chap. X to any area be- 
yond a cantonment and in the vicinity thereof, 5668. 286. 
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131. (1) On the application or with the consent of the occupier of any building or land, or, 

Pozi'cr of Board to under- where the occupier of any building or land fails to make arrangements 

take private conBcrvancy to the satisfaction of the ® [Board] for the matters referred to in this 
arrange^nenis. section, without such consent, and after giving notice in writing to the 

occupier, a “[Board] may undertake the house scavenging of any building or land in the cantonment 
for such period as it thinks fit on such terms as it may prescribe in this behalf. 

(2) Where the “ [Board] has undertaken the duties referred to in this section, all matter removed 
in the performance of such duties shall be the property of that ^ [Board]. 

( 3) For the purposes of this section, “house scavenging’" means the removal of filth or rubbish 
or other offensive matter from a privy, latrine, urinal, drain, cesspool, or other common receptacle 
for such matter. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIY] of 1936), S. 69, for “Cantonment 

Authority*’, fb] Suhstituted for tbe \vord “Authority** by the Repealing and Amending Act, 1939 

(34 [XXXIT] of 1939), S. 2 and Sch. I. [28-9-1939]. 

* 

132. (l) Every “[Board] shall provide or appoint, in proper and convenient situations, 

Deposit and disposal public receptacles, depots or places for the temporary deposit or disposal of 

of rubbishy etc, household rubbish, offensive matter, carcases of dead animals and sewage. 

(2) The “[Board] may, by public notice, issue directions as to the time at which, the manner 
in which, and the conditions subject to which, any matter referred to in sub- section (1) may he 
removed along a street or may be deposited or otherwise disposed of. 

(3) All matter deposited in receptacles, depots or places provided or appointed under this 
section shall be the property of the [Board!. 

[a] Siih&iitufed by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 

Authority’’. 

Cesspools, receptacles for 133. The Executive Officer of any cantonment may, by notice in 
filth, etc, writing, — 

fa) require any person having the control whether as owner, lessee or occupier of any land 
or building in the cantonment — 

(i) to close any cesspool appertaining to the land or building which is, in the opinion of 

the Executive Officer, a nuisance, or 

(ii) to keep in a clean condition, in such manner as may be prescribed by the notice, any 

receptacle for filth or sewage accumulating on the land or in the building, or 

(iii) to prevent the water of any private latrine, urinal, sink or bathroom or any other 

offensive matter, from soaking, draining or flowing, or being put, from the land or 
building upon any street or other public place, or into any water- course or into any 
drain not intended for tbe purpose; or 

(iv) to collect and deposit for removal by the conservancy establishment of the “[Board], 

within such time and in such receptacle or place, situate at not more than one hundred 
feet from the nearest boundary of the premises, as may be specified in the notice, any 
offensive matter or rubbish which such person has allowed to accumulate or remain 
under, in or on such building or land ; or 

(b) require any person to desist from making or altering any drain leading into a public 

drain ; or 

(c) require any person having the control of a drain in the cantonment to cleanse, purify, 

repair or alter the same, or otherwise put it in good order, within such time as may be 
specified in the notice. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S, 69, for “Cantonment 

Authority**. 

134. (1 ) Where any well, tank, cistern, reservoir, receptacle, or other place in the canton- 
ment where water is stored or accumulates, whether within any private enclosure or not, is in such 

MlUng up of a condition as to create a nuisance or, in the opinion of the Health Officer, or the 
tank, etc. Assistant Health Officer, is or is likely to be a breeding place for mosquitoes, the 

“[Board] may, by notice in writing, require the owner, lessee or occupier thereof, within such 
period as may be specified in the notice, to fill up or cover the well, cistern, reservoir or receptacle, 
or to fill up the tank, or to drain off or remove the water, as the case may be. 
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(2) The “[Board] may, if it thinks fit, -with the previous sanction of the [Officer Command- 
ing-in-Chief, the Command,] meet the whole or any portion of the expenses incurred in complying 
with a requisition under sub-section (1). 

Tit] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for Cantonment 
Authority”, [b] Substituted by the Cantonments (Amendment) Act, 1926 (35 [XXXV] of 1926), S. 2, for 
‘‘OfScer Commanding tbe Distrik”* 

dSS. A ^[Board] may, by notice in writing, require the owner or lessee of any building or 
P/'o? isicji of land in the cantonment to provide, in such manner as may he specified in the 
*j^rln€G, etc. notice, any latrine, urinal, cesspool, dusfc-bin or other receptacle for filth, sewage, 
or rubbish, or any additional latrine, urinal, cesspool or other receptacle as aforesaid, which should 
in its opinion, be provided for the building or land. 

Suhstiiuted by the Cantonments (A.niendnient) Act, 193C (24 [XXIV] of 1936), S. 69, for Cantonment 
Anthonty”. 

136. Every person employing, whether on behalf of the Government or otherwise, more than 
Sanitation in factories, ten workmen or labourers, and every person managing or leaving 
control of a market, school, theatre or other place of public resort, in a 
cantonment shall give notice of the fact to the “‘[Board], and shall provide such latrines, and 
urinals, and shall employ such number of sweepers, as the “'[Board] thinks fit, and shall cause the 
latrines and urinals to be kept clean and in proper order : 

Provided that nothing in this section shall apply in the case of a factory to which the Indian 
Factories Act, 1911,^ applies. 

[a] Substihited by the Cantonments (Amendment) Act, 1936 (24 [XXIV I of 1936), S. 69, for “Cantonment 
Authority’*, [b] See now the Indian Factories Act, 1934 (25 [XXV] of 1934). 

Private latrines, 187^ A ^ [Board] may, by notice in writing. — 

(a) require the owner or other person having the control of any private latrine or urinal in 
the cantonment not to put the same to public use ; or 

(b) where any plan for the construction of private latrines or urinals has been approved by 
the ^[Board], and copies thereof may be obtained free of charge on application, — 

(i) require any person repairing or constructing any private latrine or urinal not to allow 
the same to be used until it bas been inspected by or under the direction of the 
Health Officer and approved by him as conforming with such plan ; or 
(ii) require any person having control of any private latrine or urinal to re-build or alter 
the same in accordance with such plan ; or 

(c) require the owner or other person having the control of any such private latrine or urinal 
which, in the opinion of the “"[Board], constitutes a nuisance, to remove tbe latrine or 
urinal ; or 

{d) require any person having the control whether as owner, lessee or occupier of any land 
or building in the cantonment — 

(i) to have any latrines provided for the same shut out by a sufficient roof and wall or 

fence from the view of persons passing by or dwelling in the neighbourhood, or 

(ii) to cleanse in such manner as the “'[Board] may specify in the notice any latrine or 

urinal belonging to the land or bunding ; 

(e) require any person being the owner and having the control of any drain in the canton- 
ment to provide, within ten days from the service of the notice, such covering as may 
be specified in the notice. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”. 

138. (1) Where it appears to a ^CBoard] that any block of buildings in the cantonment is in 
of congested an unhealthy condition by reason of the manner in which the buildings are 
tidings. Crowded together, or of the narrowness or closeness of the street, or of the 

of proper drainage or ventilation, or of the impracticability of cleansing the buildings or 
Cwhea: sucoilar cause, it may cause the block to be inspected by a committee consisting of — 

W flae Heal^ Officer, 


m u r Section 137 — Note 1 

II **^1 proceedings to enforce the oi shall be held in abeyance pending the decision of the 

ena au proaeoutions for any contravention there^ appeal from an order under B, 137 (a), see S. 276. 
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(b) the Civil Surgeon of the district, or, if his services are not available, some other medical 
officer ^[in the service of the Crown]. 

(c) the Executive Engineer or a person deputed by the Executive Engineer in this behalf, 
and 

"^1(6;) Where the cantonment is a Class I or Class II:cantonment, two non-official members 
of the Board, or where the cantonment is a Class III cantonment, one non-official 
member of the Board.] 

(2) The committee shall make a report in writing to the ^[Board] regarding the sanitary 
conditions of the block, and if it considers that the condition thereof is likely to cause risk of 
disease to the inhabitants of the building or of the neighbourhood or otherwise to endanger the 
public health, it shall clearly indicate on a plan verified by the Executive Engineer or the person 
deputed by him to serve on the committee, the buildings which should in its opinion wholly or in 
part be removed in order to abate the unhealthy condition of the block. 

(8) If, upon receipt of such report, the ^[Board] is of opinion that all or any buildings 
indicated should be removed, it may, by notice in writing, require the owners thereof to 
remove them : 

Provided that the “‘[Board] shall make compensation to the owners for any buildings so 
removed which may have been erected under proper authority : 

Provided, further, that the “"[Board] may, if it considers it equitable in the circumstances so 
to do, pay to the owners such sum as it thinks fit as compensation for any buildings so removed 
which have not been erected under proper authority. 

('dJ Eor the purposes of this section “buildings'* includes enclosure walls and fences 
appertaining to buildings. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 {24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority**, [b] Substituted by A. O. for ‘*of the Government.** [c] Suhstiiuied by S. 39 of Act 24 [XXIV] 
of 1936 for the original clause. 

139. (1) Where it appears to a * [Board] that any building or part of a building in the 

Overcrowding of cantonment which is used as a dwelling house is so overcrowded as to 

diueliing houses, endanger the health of the inmates thereof, it may, after such inquiry as it 
thinks fit, by notice in writing require the owner or occupier of the building or part thereof, as 
the case may be, within such time not being less than one month as may be specified in the notice, 
to abate the overcrowding of the same by reducing the number of lodgers, tenants, or other 
inmates to such number as may be specified in the notice. 

(2) Any person who fails, without reasonable cause, to comply with a requisition made upon 
him under sub-seetion (1) shall be punishable with fine which may extend to fifty rupees, and, in 
the case of a continuing offence, to an additional fine which may extend to five rupees for every 
day after the first during which the failure has continued. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), 3. 69, for “Cantonment 
Authority*’. 

140. (l) Where any building in a cantonment is so ill-constructed or dilapidated as to be, 

Power to reguire repair in they opinion of the ® [Board], in an insanitary state, the ® [Board] 

or alteration of building, may, by notice in writing, require the owner, wiffiin such time as may 
be specified in the notice, to execute such repairs or to make such alterations as it thinks neces- 
sary for the purpose of removing such defects. 

(2) k copy of every notice issued under sub-section (l) shall be conspicuously posted on the 
building to which it relates. 

(3) A notice issued under sub-section (1) shall be deemed to have been complied with if the 
owner of the building to which it relates has, instead of executing the repairs or making the 
alterations directed by the notice, removed the building. 

[a] SubstUtded by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), 3. 69, for “Cantonment 
Authority”. 


Section 140 — Note 1 

[1] As to whether all proceedings to enforce the of shall be held in abeyance pending the de<3ision cf the 

■order and all prosecutaons for any contravention there- appeal from an order under this section, see S, 276. 
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141. (l) The Executive Officer may, by notice in writing, require the owner, lessee or 
Poiter to require land or occupier of any building or land in the cantonment, which appears to 

hiiilding to he cleansed, liioj to be in a filthy or insanitary state, within twenty-four hours to 
cleanse the same or otherwise put it in a proper state, in such manner as may be specified 
in the notice* 

(2) If, within three months from the date of the service of a notice under sub-section ( i;, 
any building or land in respect of which the notice was issued is again in a filthy or insanitary 
state, the owner, lessee or occupier, as the case may be, shall be punishable with fine which may 
extend to two hundred rupees. 

142. If a ° [Board] is satisfied that any building or part of a building in the cantonment 
Pojivr io order disuse which is intended for or used as a dwelling place is unfit for human 

0 / house, habitation, it may cause a notice to be posted on some conspicuous part of 

the building prohibiting the owner or occupier thereof from using the building or room for human 
habitation, or allowing it to be so used, until it has been rendered fit for such use to the satisfaction 
of the ^ [Board]. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority’*, 

143. A ®'[Board] may, by notice in writing, require the owner, lessee, or occupier of any land 
Bemoval of 7 wxious in the cantonment to clear away and remove any thick or noxious vegetation 

mgetation, or undergrowth which appears to it to be injurious to health or offensive to 

persons residing in the neighbourhood. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority**, 

144. Where, in the opinion of a ^ [Board], the cultivation in the cantonment of any description 
Agriculture and irriga- of crop or the use therein of any kind of manure or the irrigation of any 

land therein in any specified manner is likely to be injurious to the health 
of persons dwelling in the neighbourhood, the ^ [Board] may, by public notice, prohibit such cultivation^ 
use or irrigation after such date as may be specified in the notice, or may, by a like notice, direct 
that it shall be carried out subject to such conditions as the ^ [Board] thinks fit : 

Provided that if, when a notice is issued under this section, any land to which it relates has 
been lawfully prepared for cultivation or any crop is sown therein or is standing thereon, the 
^ [Board] shall, if it directs that the notice is to take effect on a date earlier than that by which the 
crop would ordinarily be sown or reaped, as the case may be, make compensation to all persons 
interested in the land or crop for the loss, if any, incurred by them respectively by reason of 
compliance with the notice. 

[a] Substituted by the Cantonments ( Am endment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Autkority**. 

Burial and Burning Grounds. 

145. A [Board] may, by notice in writing, require the owner or person in charge of any burial 

Power to call far in for- burning ground in the cantonment to supply such information as may 

mation regarding burial be specified in the notice concerning the condition, management or 
and burning grounds, position of Such ground. 

[a] Substituted by the Gantoumeuts (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Anthority**- 

Permusion for use of J No place in a cantonment which has not been used as a 

new hi(,rial or burmrig burial or burning ground before the commencement of this Act shall 
ground, he SO used without the permission in writing of the [Board] . 

(2) Such permission may be granted subject to any conditions which the ^ [Board] thinks 
fit to impose for the purpose of preventing annoyance to, or danger to the health of, persons 
residing in the neighbourhood. 

la] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority**. 


Section 141 — Note 1 

[1] Tbe nee of the word “again” suggests that the cuted under S. 141 (2). He can be dealt with under 

ofiikLce eont^plated in sub-s. (2) is a recurring and not S. 141 (1) read with S. 268 and in case of a continuing 

a oontlanii^ olleoQa. Hence, where a person fails to failure to comply with it he is liable to an additional 

comply ’^th under S. 141 (1) he cannot be prose- fine. (Vol 22) 1935 All 905(906, 907):36 Cri L Jour 1493, 
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147. (l) Where a [Board], after making or causing to be made local inquiry, is of opinion 
:Bower to require closing that any burial or burning ground in the cantonment has become 
of burial or Uir fling ground, oiffenslve to, or dangerous to the health of, persons living in the neigh- 
bourhood, it may, with the previous sanction of the ^[Central Government], by notice in writing, 
require the owner or person in charge of such ground to close the same from such date as may be 
specified in the notice. 

(2) Where the ^[Central Government] sanctions the issue of any notice under sub-section (l)^ 
it shall declare the conditions on which the burial or burning ground may be re-opened, and a 
copy of such declaration shall be annexed to the notice. 

(S) Where the ‘"[Central Government] sanctions the issue of any such notice, it shall require 
a new burial or burning ground to be provided at the expense of the cantonment fund, or, if the 
community concerned is willing to provide a new burial or burning ground, the *^[Oentral Govern- 
ment] shall require a grant to be made from the cantonment fund towards the cost of the same, 
(4) No corpse shall be buried or burnt in any burial or burning ground in respect of which 
a notice issued under this section is for the time being in force. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”, [b] Substituted by A. 0. for “Local Government”. 

Exemption from opera- 148. The provisions of sections 145, 146 and 147 shall not apply in 

tio7i of sections 145 to U7. the case of any burial ground which is for the time being managed by 
or on behalf of the Government. 

149. A ^ [Board] may, by public notice, prescribe routes in the cantonment by which alone 

Removal of corpses. corpses may be removed to burial or burning grounds. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIY] of 1936), S. 69, for “Cantonment 
Authority”. 

Preventio7i of Infectious or Contagious Diseases. 

150. ^[Any person], being in charge of, or in attendance, whether as a medical practitioner 
Obligation to give otherwise, upon any person in a cantonment whom he knows or has reason 

information of m- to believe to be suffering from a contagious or infectious disease, or being the 
fectious or contagi- owner, lessee or occupier of any building in a cantonment in which he knows* 
ous iscases. person is so suffering, shall, if he fails to give information, or if 

he gives false information to the ^ [Board] respecting the existence of such disease, be punishable- 
with fine which may extend to one hundred rui)ees : 

Provided that no person shall be punishable under this section for failure to give information 
if he had reasonable cause to believe that the information had already been duly given : 

Provided, further, that this section shall not apply in the case of venereal disease where the 
person suffering therefrom is under specific and adequate medical treatment and is, by reason of 
his habits and conditions of life and residence, unlikely to spread the disease. 

[a] Substituted by the Eepealing and Amending Act, 1930 (8 [VIIIJ of 1930), S. 2 and Seh. I, for “Whoever”^ 
[b] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”. 

161. (1)1^ the event of a cantonment being visited or threatened by an outbreak of any 
Special measures infectious or contagious disease among the inhabitants thereof or of any 
in case of outbreak epidemic disease among any animals therein, the ® [Officer Oommanding-in- 
0 / infectious or Chief, the Command], if he thinks that the provisions of this Act or of any 
epidemic diseases. being in force in the cantonment are insufficient for the 

purpose, may, with the previous sanction of the ^[Central Government], — 

( a) take such special measures, and 

(bj by public notice, make such temporary regulations to be observed by the public or by any 
class or section of the public, 

as he thinks necessary to prevent the outbreak or the spread of the disease : 

Provided that, where in the opinion of the ^[Officer Commanding-in-Chief, the Command],, 
immediate measures are necessary, he may take action without such sanction as aforesaid and, if 
he does so, shall forthwith report such action to the ^[Central Government], 


Section 151 — Note 1 

[1] Power is given under this seotion to the Offi(5er oases of extreme urgency without having to wait for 
Commanding-in-Ohief, the Command, to take emergent the previous sanction of the Central Government.— iSee' 
measures for the prevention of the spread of disease in the Beport of the Select Committee. 
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(2) Whoever commits a breach of any temporary regulation made under sub- section ( 1) shall 
be deemed to have committed an offence under section 188 of the Indian Penal Code. 

[a] Substituted by the Cantonments (Amendment) Act, 1926 (35 [XXXV] of 1926), S. 2, for ‘‘Officer Command- 
ing the district,” [b] Substituted by A. 0. for “Local Government”. 

152. Where it is certified to the Executive OflScer by a medical practitioner that the outbreak 
Poiver to require 7iames Or spread of any infectious or contagious disease in the cantonment is, in 
of dairyman^s customers, the opinion of such medical practitioner, attributable to the milk supplied 
by any dairyman, the Executive Ofiicer may, by notice in writing, require the dairyman, within 
such time as may be specified in the notice, to furnish him with a full and complete list of the 
names and addresses of all his customers within the cantonment, or to give him such information 
as will enable him to trace the persons to whom the dairyman has sold milk. 

163. “Where it is certified to the Executive Officer by the Health Officer that it is desirable, 
Bower to require names of with a view to prevent the spread of any infectious or contagious disease 
a washerman's customers. in the cantonment, that the Health Officer should be furnished with a 
list of the customers of any washerman, the Executive Officer may, by notice in writing, require 
the washerman, within a time to be specified in the notice, to furnish the Health Officer with a full 
and complete list of the names and addresses of all owners within the cantonment of clothes and 
other articles which the washerman washes or has washed during the six weeks immediately 
preceding the date of the notice, 

1S4. Where, after inspection, the Health Officer is of opinion that any infectious or contagious 
Be^goH after inspection of disease is caused or is likely to arise in the cantonment from the con- 
dairy or washerman's place sumption of the milk supplied from a dairy or from the washing of 
of business. clothes or other articles in any place, or from any process employed 

by a wEbsherman, he shall report the matter to the Executive Officer. 

Action on report sub- 155. Upon receipt of a report submitted by the Health Officer under 
mitted by Health Officer, section 154, the Executive Officer may, by notice in writing, — 

( a) prohibit the supply of milk from the dairy until the notice has been withdrawn ; or 
(h) prohibit the washerman from washing clothes or other articles in any such place or by any 
such process as aforesaid until the notice has been withdrawn or unless he uses such 
place in such manner, or washes by such process, as the Executive Officer may direct in 
the notice. 

156. The Health Officer may take possession of any milk, clothes or other articles which are 
Emminatvm of milk or have recently been in the possession of any dairyman on whom a notice 
or washed clothes. Las been served under section 162, or of any clothes or other articles which 

are or have irecently been in the possession of any washerman, on whom a notice has been served 
under section 153, and may subject the same or cause the same to be subjected to such chemical 
or other process as he may think necessary; and the [Board] shall pay from the cantonment fund 
aH the costs of the process and shall also pay to the owner of the milk, clothes or ^ [other] articles 
such sum as compensation for any loss occasioned by such process as may appear to it to be 
reasonable. 

[a] Substituted by tlie Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”, [b] Stibstittited by the Bepealing and Amending Act, 1930 (8 [VIII] of 1930), S. 2 and Sch. I 
for “their.” 

187* Whoever in a cantonment — 

conveyance. 

(a) uses a public conveyance while suffering from an infectious or contagious disease, or 

(b) uses a public conveyance for the carriage of a person who is suffering from any such 

disease, or 

(c) uses a public conveyance for the carriage of the corpse of a person who has died from 

any such disease, 

Afdl be bound to take proper precautions against the communication of the disease to other 
n^g or who may thereafter use the conveyance and to notify such use to the owner, 
driver or person in charge of the conveyance, and further to report without delay to the Executive 
Ofifeer &e htumber of the conveyance and the name of the person so notified. 

158 » (1) Where any person suffering from, or the corpse of any person who has died from, 
of an infectious or contagious disease has been carried in a public conveyance 
coTweymm. ordinarily plies in a cantonment, the driver thereof shall forthwith 
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report the fact to the Executive Officer who shall forthwith cause the conveyance to be disinfected 
if that has not already been done. 

(2) No such conveyance shall be brought again into use until the Executive Officer has 
granted a certificate stating that it can be used without causing risk of infection. 

159. Whoever fails to make to the Executive Officer any report which he is required to make 
3?malty for failure by section 157 or section 153, shall be punishable with fine which may extend 

h report to one hundred rupees. 

160. Notwithstanding anything contained in any law for the time being in force, no owner, 
Jjriver of conveyance <3river Or person in charge of a public conveyance shall he bound to convey 

)Loi hound tocarry^rson Or to allow to be conveyed in such conveyance in or in the vicinity of a 
suffering frominf€ctio?is cantonment any person suffering from an infectious or contagious disease 
or contagious disease, corpse of any person who has died from such disease unless and 

until such person pays or tenders a sum sufficient to cover any loss and expense which would 
ordinarily be incurred in disinfecting the conveyance. 

161. Where a ^ [Board] is, upon the advice of the Health Officer, of opinion that the cleansing 
and disinfection of any building or part of a building in the cantonment or of any articles in any 

Disinfection of building such building or part which are likely to retain infection, or the renewal 
or articles therein, of the flooring of any such building or part of such building, would tend 

to prevent or check the spread of any infectious or contagious disease, he may, by notice in writing, 
require the owner or occupier to cleanse and disinfect the said building, part or articles, as the 
case may be, or to renew the said flooring, within such time as may^e specified in the notice : 

Provided that where, in the opinion of the ^ [Board], the owner or occupier is from poverty or 
any other cause unable effectually to carry out any such requisition, the ^ [Board] may, at the 
expense of the cantonment fund, cleanse and disinfect the building, part or articles, or, as the case 
may be, renew the flooring. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIY] of 1936), S. 69, for “Cantonment 

Authority*’. 

162. (1) Where the destruction of any hut or shed in a cantonment is, in the opinion of the 
Destruction of mfec- [Board], necessary to prevent the spread of any infectious or contagious 

iious hut or shed, disease, the ®[Board] may, by notice in writing, require the owner to destroy 

the hut, or shed and the materials thereof within such time as may be specified in the notioa 

(2) Where the President of a Board is satisfied that the destruction of any hut 

or shed in the cantonment is immediately necessary for the purpose of preventing the spread of 
any infectious or contagious disease, he may order the owner or occupier of the hut or shed to 
destroy the same forthwith, or may himself cause it to be destroyed after giving not less than two 
hours’ notice to the owner or occupier thereof. 

(3) The ^ [Board] shall pay compensation to the owner of any hut or shed destroyed under 
this section, 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 

Authority”, [b] The words “or, where there is no Board, the Officer Commanding the station” were repealed 

hyS. 40, ibid, 

168. The ^ [Board] shall provide free of charge temporary shelter or house accommodation 
Temporary shelter for in- for the members of any family in which an infectious or contagious 
mates of disinfected or des- disease has appeared who have been compelled to leave their dwelling 
troyed btbild%ng or shed. reason of any proceedii^s taken under section 161 or section 162, and 

who desire such shelter or aiccommodation as aforesaid to be provided for them. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 

Authority”. 

164. flj Where in a cantonment any building or part of a building is intended to be let in 
Disinfection of building which any person has, within the six weeks immediately preceding, 
before letting the same, been suffering from an infectious or contagious disease, the person letting 
the building or part shall before doing so disinfect the same in such manner as the ®[Board] may, 
by public or special notice, direct, together with all articles therein liable to retain infection. 

(2) For the purposes of this section, the keeper of an hotel, lodging house or sarai shall be 
deemed to let to any person who is admitted as a guest therein that part of the building in which • 
such person is permitted to reside. 

M BubstAtuted by the Cantonments (Amendment) Act, 1936 {24 [XXIV] of 1936), ‘S. 69, for “Cantonment 

Authority”. 
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465. No person shall, witliout previous disinfection of the same, give, lend, sell, transmit or 
Disposal of infected arti^ otherwise dispose of to another person any article or thing which he 
cle 'Without disinfection, knows or has reason to believe has been exposed to contamination by 
any infectious or contagious disease and is likely to be used in, or taken into, a cantonment. 

2Ieans of disinfection, 466. (l) Every ^[Board] shall— 

(aj provide proper places with necessary attendants and apparatus for the disinfection of 
conveyances, clothing, bedding or other articles which have been exposed to infection ; 
fb) cause conveyances, clothing or other articles brought for disinfection to be disinfected either 
free of charge or on payment of such charges as it may fix. 

(2J A ^ [Board] may notify places at which articles of clothing, bedding, conveyances or other 
articles which have been exposed to infection shall be washed, and, if it does so, no person shall 
wash any such thing at any place not so notified without having previously disinfected such thing. 

(3) The President of a Board *] may direct the destruction of any clothing, bedding 

or other article in the cantonment likely to retain infection, and may give such compensation as 
he thinks fit for any article so destroyed. 

[a] Substituted hy tlie Cantonments (Amendment) Act, 1936 (24 [XXIY] of 1936), S. 69, for “Cantonment 
Authority.” [b] The words “or, where there is no Board, the Officer Commanding the station” were 
repealed by S. 41, ibid. 

Making or selling of food etc,, or 467. 'Whoever, while suffering from, or in circumstances in 
washing clothes by infected person, which he is likely to Spread, any infectious or contagious 
disease, — 

(a) makes, carries or oflirs for sale in a cantonment or takes any part in the business of 
making, carrying or offering for sale therein any article of food or drink or any medicine 
or drag for human consumption, or any article of clothing or bedding for personal use 
or wear, or 

(b) takes any part in the business of the washing or carrying of clothes, 
shall be punishable with fine which may extend to one hundred rupees. 

468« When a cantonment is visited or threatened by an outbreak of any infectious or con- 
Dower to restrict or pro- tagious disease, the ^ [Board] may, by public notice, restrict in such 
Jiihit sale of food or drink, manner or prohibit for such period, as may be specified in the notice, 
the sale or preparation of any article of food or drink for human consumption specified in the 
notice or the sale of any flesh of any description of animals so specified. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”. 

469. fij If a ^ [Board] is of opinion that the water in any well, tank or other place is likely. 
Control over wells, if used for drinking, to engender, or cause the spread of, any disease, 
tanks, etc, it may, — 

(a) hy public notice, prohibit the removal or use of such water for drinking ; 

(b) by notice in writing, require the owner or person having control of such well, tank or 

place to take such steps as may be directed by the notice to prevent the public from 
having access to or using such water ; or 

(c) take such other steps as it may consider expedient to prevent the outbreak or spread of 

any such disease. 

(2) In the event of a cantonment or any part of a cantonment being visited or threatened 
by an outbreak of any infectious or contagious disease, the Health Officer or any person authorised 
by him in this behalf may, without notice and at any time, inspect and disinfect any well, tank 
or other place from which water is, or is likely to be, taken for the purposes of drinking, and may 
farther take such steps as he thinks fit to ensure the purity of the water or to prevent the use of 
the same for drinking purposes. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”. 

[Dissposal of infectious 470. Where any person has died in a cantonment from any infectious 
or contagious disease, the Executive Officer may, by notice in writing, — 
(co) require any person having charge of the corpse to convey the same to a mortuary, there-. 

aiter to be disposed of in accordance with law ; or 
(}f) pcc^bit flae removal of the corpse from the place where death occurred except for the 
purpoee of being buried or burned or of being conveyed to a mortuary. 
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Hospitals and Dispensaries, 

Maintetmux or aiding of /jJ ^ “[Board] may — 

hospitals or dispensaries. 

(a) provide and maintain either within or without the cantonment as many hospitals and 
dispensaries as it thinks fit ; or 

(b ) make, upon such terms as it thinks fit to impose, a grant-in-aid to any hospital or 

dispensary '®[or veterinary hospital], whether within or without the cantonment, not 
maintained by it, 

(2) Every hospital or dispensary maintained or aided under sub-section (l) shall have attached 
to it a ward or wards for the treatment of persons suffering from infectious or contagious diseases. 

(3) A medical officer, appointed in such manner as the ‘^[Central Government] may direct, 
shall be in charge of every hospital or dispensary maintained or aided under this section. 

[a] Subshtutcd bj S, 69 of the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936) for “Cantonment 
Authority'*, [b] Inserted by S. 42, ibid, [c] Substituted by A. O. for “Local Government**, 

172. (1) Every hospital or dispensary maintained or aided under section 171 shall be main- 
Medical supplies tained in accordance with any general or special orders of the ^[Central 

appliances, etc. Government] ''' "] for the conduct of hospitals and dispensaries or in 

accordance with the said orders modified in such manner as the ^[Central Government] 
bpi; - =^], thinksfit. 

(2)Th^ ^ [Board] shall cause every such hospital or dispensary to be provided with all 
requisite drugs, instruments, apparatus, furniture and appliances and with sufficient cots, bedding 
and clothing for in-patients. 

^ [a] Substituted by A. O. for “Governor-General in Council*’, [b] The words “or the Local Government*’ were 
repealed by A. 0. [c] The words “as the case may be” were repealed by A.. O. [d] Substituted by the 
Cantonments (Amendment) Act, 1936 (24 [KXIV] of 1936), S. 69, for “Cantonment Authority.” 

173. At every hospital or dispensary maintained or aided under section 171, the sick-poor of 
Wree patients, the cantonment and other inhabitants of the cantonment suffering from infectious 

or contagious diseases, and, with the sanction of the ® [Board], any other sick persons, may receive 
medical ^[or surgical] treatment free of costs, and, if treated as in-patients, shall be either dieted 
gratuitously or, if the medical officer in charge so directs, shall be granted subsistence allowance 
on such scale as the ^ [Board] may fix : 

Provided that the subsistence allowance shall not be less than the lowest allowance for the 
time being fixed for the subsistence of judgment-debtors by the ®CProvincial Government] under 
section 67 of the Code of Civil Procedure, 1908. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”, [b] Inserted by S, 43, ibid, [c] Substituted by A. 0. for “Local Government”. 

174. Any &ick person who is ineligible to receive medical ®'[or surgical] treatment free of 
Faying patients, costs in any hospital or dispensary under section 173 may be admitted to 

treatment therein upon such terms as the ^[Board] thinks fit. 

[a] Inserted by S, 44 of the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936). [b] Substituted by 
S. 69, ibid., for “Cantonment Authority.” 

175. (1) If the Health Officer or the medical officer in charge of a hospital or dispensary 
Power to order person maintained or aided under section 171 has reason to believe that any person 

to atte?id hospital or living in the cantonment is suffering from an infectious or contagious 
ispensary, disease, he may, by notice in writing, cal] upon such person to attend for 

examination at any such hospital or dispensary at such time as may be specified in the notice and 
not to quit it without the permission of the medical officer in charge ; and, on the arrival of such 
person at the hospital or dispensary, the medical officer in charge thereof may examine him for 
the purpose of satisfying himself whether or not such person is suffering from an infectious or 
contagious disease : 

Provided that, if, having regard to the nature of the disease or the condition of the person 
suffering therefrom, or the general environment and circumstances of such person, the Health 


Section 175 — Note 1 at their private residences and shaU not subsequently 

[1] “We have, to a large extent, remodelled this require their detention in hospital. We further think 

clause in order to provide that, in the case of persons tiiat the Health Officer of a cantonment, as well as 

^ whose circumstances are such as to allow of their satis- the Medical Officer-in-charge of cantonment hospitals, 

factory segregation in thrir own houses, the Medical should be able to exercise the power conferred by this 

Officer concerned shall make the medical examination clause.** — S^edt ConwiiMee Report* 



802 


THE CAMTOKMENTS ACT, 1924 


[SS. 175-1TS3 


Officer or medical officer, as the ease may be, considers that the attendance of such person at a 
hospital or dispensary is likely to prove unnecessary or inexpedient, he shall examine such person 
at such person’s own residence. 

( 2 ) li any person, on examination under sub-section (1), is found to be suffering from an 
infectious or c 3 ontagious disease, the Health Officer or medical officer, as the case may be, may 
cause him to be detained in hospital until he is free from the infection or contagion : 

Provided that, if, having regard to the nature of the disease or the condition of the person 
suffering therefrom, or the general environment and circumstances of such person, he considers 
that the detention of such person at a hospital or dispensary is unnecessary or inexpedient, he 
shall discharge such person and take such measures or give such directions in the matter as he 
thinks necessary. 

176. fl) li the Health Officer or the medical officer in charge of a hospital or dispensary 
Power to exclude maintained or aided under section 171 reports in writing to the ^[Officer Com- 
from cant^nmit station] that any person having received a notice under section 175 

aUend Iwipital or refused Or omitted to attend at the hospital or dispensary, specified in the 
dispensary, notice, Or that such person, having attended the hospital or dispensary, has 

quitted it without the permission of such medical officer, or that any person has failed to comply 
with any direction given to him under section 175, the ^[Officer Commanding the station] may, by 
order in writing, direct such person to remove from the cantonment within twenty.four hours and 
not to re-enter it without his permission in wriMng. 

No person who has under sub-section (l) been ordered to remove from and not to re- 
enter & cantonment ^all enter any other cantonment in British India without the written permis- 
sion of the ^[Officer Commanding the station]. 

[a] Substituted by the Cautonments (Amendment) Act, 1925 (7 [VII] of 1926), S. 14, for “Commanding Officer 

of the Cantonment**, [b] Suhstiiuted by S. 8, ibid,, for “Commanding Officer of that Cantonment’*. 

Control of Traffic for Hygienic Purposes, 

Boutes for pilgrms 177- (l) A ^ [Board] may provide or prescribe suitable routes for the 
and others, use of persons passing through the cantonment — 

(a) on their way to or from fairs or places of pilgrimage or other places of public resort; or 

(b) during times when an infectious or contagious disease is prevalent ; 

and may, by public notice, require such persons as aforesaid to use such routes and no others. 

( 2 ) ASl routes provided or prescribed under sub-section (1) shall bo clearly and sufficiently 
indicated by the ® [Board], 

[a] Sidfsiituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for Cantonment. 

Authority”. 

Special Conditions regarding Essential Services, 

178- (1) *Whoever, being a sweeper employed by a ^[Board] in the absence of a written con- 
Conditims of service tract authorising him so to do and without reasonable cause, resigns hia 
of sweepers, employment or absents himself from his duty without having given one 

month’s notice to the ^[Board], or neglects or refuses to perform his duties, or any of them, shall 
be punishable with imprisonment which may extend to one month. 

( 2 ) The ^[Central Government] may, by notification in the ® [Official Gazette], direct that on 
and from such date as may be specified in the notification, the provisions of this section shall 
apply in the case of any specified class of servants employed by a [Board] whose functions inti- 
mately concern the public health or safety. 

(S) For the purpose of this section, “sweeper” includes any menial servant employed by a- 
*[Board] in the removal or disposal of filth or rubbish. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 

Authority”, [b] Substituted by A. 0. for “Local Government**, [c] Substituted by A. O. for “local* 

official G^ette**. 


Section 176 — Note 1 


11] Aa to whstber all proceedings to enforce the 
omr and all pro^ecu^bns fpr contravention thereof 


shall be held in abeyance pending the decision of the 
appeal from an order under this section, see S. 276. 
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CHAPTEE XL 

C02ITB0L OVER BUILDINGS, STREETS, BOUNDARIES, TREES, ETC. 

Buildings. 

®‘[178&. No person diall erect or re-erect a building on any land in a cantonment, exeept^ 
Sanction for 'with the previous sanction of the Board, nor otherwise than in accordance with the 
building. provisions of this Chapter and of the rules and bye-laws made under this Act relating 
to the erection and re-erection of buildings.] 

[aj Inserted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 45. 

179» (1) Whoever intends to erect or re-erect any building in a cantonment shall ®*[apply 
Notice of new buildings, for sanction by giving notice] in writing of his intention to the ^[Board]. 
(2) For the purposes of this Act, a person shall be deemed to erect or re-erect a 
building who — 

(a) makes any material alteration or enlargement of any building, or 

(b) converts into a place for human habitation any building not originally constructed for- 

that purpose, or 

(c) converts into more than one place for human habitation a building originally constructed 

as one such place, or 

(d) converts two or more places of human habitation into a greater number of such places, or 
(ej converts into a stable, cattle-shed or cowhouse any building originally constructed for 

human habitation, or 

(f) makes any alteration which there is reason to believe is likely to affect prejudicially the 
stability or safety of any building or the condition of any building in respect of 
drainage, sanitation or hygiene, or 

(g) makes any alteration to any building which increases or diminishes the height of, or area. 

covered by, or the cubic capacity of, the building, or which reduces the cubic capacity of 
any room in the building below the minimum prescribed by any bye-law made under 
this Act. 

[a] Substituted hj the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 46, for “give notice”. 

[b] Substituted by S. 69, ibid., for “Cantonment Authority”. 

180# ( 1) A person giving the notice required by section 179 shall specify the purpose for 
Conditions of valid notice, vsrhich it is intended to use the building to which such notice relates. 
f 2) No notice shall be valid until the informaftion required under sub-section (1) and any 
further information and plans which may be required under bye-laws made under this Act have- 
been turnished to the satisfaction of the * [Board] along with the notice. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”. 

181, The ® [Board] may either refuse to sanction the erection or re-erection, as the case may 
Power of Board to be, of the building, or may sanction it either absolutely or subject to such- 
mnction or refuse. directions as it thinks fit to make in writing in respect of all or any of the 
following matters, namely : — 

(a) the free passage or way to be left in front of the building ; 

(b) the space to be left about the building to secure free circulation of air and facilitate 
scavenging and the prevention of fire ; 

(c) the ventilation of the building, the minimum cubic area of the rooms and the number* 

and height of the storeys of which the building may consist ; 

(d) the provision and position of drains, latrines, urinals, cesspools or other receptacles 
for filth; 


Chapter XI — Note 1 

[1] As to the power of the Central Government to 
extend any of the provisions of Ch. XI to any area be- 
yond a cantonment and in the vicinity thereof, see 

a 286. 

Section 181 — Note 1 

[1] Permission once granted without any reservation 
cannot be subsequently modified or cancelled in part. 
(Vol 17) 1930 Lah 822 (82^). 


ISee (Vol 14) 1927 Lah 891 (893). (Where once a 
Municipal Committee has given sanction to roof a 
drain it cannot revoke it.); (1900) 1900 Pan Re No. 52. 
(Municipal Committee’s power to revoke sanction once 
given.)] 

[But see (Vol 9) 1922 Bom 247 (249). (New building 
— F^nnisrion granted by P. W. Committee ^ GenewS* 
Body can revoke permission.)] 
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(e) the level and 'widfeh of the foundation, the level of the lowest floor and the stability of the 
structure ; 

(f) the line of frontage with neighbouring buildings if the building abuts on a street ; 

(gj the means to be provided for egress from the building in case of fire ; 

(h) the materials and method of construction to be used for external and party walls for 
rooms, floors, fire-places and chimneys ; 

( i ) the height and slope of the roof above the uppermost floor upon which human beings are 
to live or cooking operations are to be carried on ; and 

( J) any other matter affecting the ventilation and sanitation of the buildings ; 
and the person erecting or re-erecting the building shall obey all such written directions in every 
particular, 

H(2) The Board may refuse to sanction the erection or re-erection of any building, either 
on grounds sufficient in the opinion of the Board affecting the particular building, or in pursuance 
of a general scheme sanctioned by the Officer Oommanding-in- Chief, the Command, restricting the 
erection or re-erection of buildings within specified limits for the prevention of overcrowding or in 
the interests of persons residing within such limits or for any other public purpose. 

(3) The Board, before sanctioning the erection or re-erection of a building on land which is 
under the management of the Military Estates Officer, shall refer the application to the Military 
Estates Officer for ascertaining whether there is any objection on the part of Government to such 
erection or re-erection ; and the Military Estates Officer shall return the application together with 
his report thereon to the Board within thirty days after it has been received by him. 

(4) The Board may refuse to sanction the erection or re-erection of any building — 

(a) when the land on which it is proposed to erect or re-erect the building is held on a lease 
®[from the Grown], if the erection or re-erection constitutes a breach of the terms of the 
lease, or 

(b) when the land on which it is proposed to erect or re-erect the building is not held on a 
lease ®[from the Grown], if the right to build on such land is in dispute between the 
person applying for sanction and the Government. 

(5) If the Board decides to refuse to sanction the erection or re-erection of the building, it 
shall communicate in writing the reasons for such refusal to the person by whom notice was given. 

(6) Where the Board neglects or omits, for one month after the receipt of a valid notice, to 
make and to deliver to the person who has given the notice any order of any nature specified in 
this section, and such person thereafter by a written communication sent by registered post to the 
Board calls the attention of the Board to the neglect or omission, then, if such neglect or omission 
'Continues for a further period of fifteen days from the date of such communication the Board shall 
be deemed to have given sanction to the erection or re-erection, as the case may be, unconditionally ; 

Provided that, in any case tb which the provisions of sub- section (3) apply, the period of one 
month herein specified shall be reckoned from the date on which the Board has received ^the report 
referred to in that sub-section.] 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 

Authority’*, [b] Sub-sections (2) to (6) were substituted by S. 47, ibid,, for the original sub-sections (2), (3) 

and (4y» [c] Substituted by A. 0. for “from Goyernment.” 

182. (l) No compensation shall be claimable by any person for any damage or loss which he 
Compmsation, may sustain in consequence of the refusal of the [Board] of sanction to the 
erection of any building or in respect of any direction issued by it under sub-seetion (l ) of 
section 181. 

(2) The ^ [Board] shall make compensation to the owner of any building for any actual damage 
or loss sustained by him in consequence of the prohibition of the re-erection of any building or of 
ite requiring any land belonging to him to be added to the street : 


Section 182 -- Note 1 

[1] « think that, compensation should only be 
payable ^ where actual loss is caused by the refu- 
sal of a Oantmment Authority to allow a building to he 
se-erectea and have provided accordingly. To enact, as 
was peopoeed in the Bill as introduced, that oompensa* 


tion should be payable in any case where the refusal is 
on the ground that the building is unsuitable in plan or 
design to the locality or is intended for a purpose un- 
suited to the locality would in our opinion be to invite 
a systematic blackmail of the Cantonment Authority.” 
^Select Committee Beport 
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Provided that the * [Board] shall not be liable to make any compensation in respect of the 
prohibition of the re-erection of any building which for a period of three years or more immediately 
preceding such refusal has not been in existence or has been unfit for human habitation. 

[a] Substituted by tlie Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”. 

188. Evei^ sanction for the erection or re-erection of a building given or deemed to have 
Lapse of sanction, been given by the ® [Board] as hereinbefore provided shall be available for one 
year from the date on which it is given, and, if the building so sanctioned is not begun by the 
person who has obtained the sanction or some one lawfully claiming under him within that period, 
it shall not thereafter be begun ^[unless the Board on application made therefor has allowed an 
extension of that period.] 

[a] Substituted by the Cantonments (Amendment) Apt, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”, [b] SuhstituUd by S. 48, ibid, for “without fresh sanction obtained in the manner hereinbefore 
provided’*. 

®[183A. A Board, w’hen sanctioning the erection or re-erection of a building as hereinbefore 
Leriod for completion provided, shall specify a reasonable period after the work has commenced 
of building. within which the erection or re-erection is to be completed, and, if the 

erection or re-erection is not completed within the period so fixed, it shall not be continued 
thereafter without fresh sanction obtained in the manner hereinbefore provided, unless the Board 
on application made therefor has allowed an extension of that period : 

Provided that not more than two such extensions shall be allowed by the Board in any case.] 

[a] Inserted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 49. 

Illegal erection and 185. Whoever begins, continues or completes the erection or re erection 

re-erection, of a building — 

(a) without having given a valid notice as required by sections 179 and 180, or before the 
building has been sanctioned or is deemed to have been sanctioned, or 

(b) without complying with any direction made under sub-section (1) oi section 181, or 

(c) when sanction has been refused, or has ceased to be available, ^[or has been suspended by 

the Of&cer Commanding-in-Ohief, the Command, under clause (b) of sub-section of 
section 62,] 

shall he punishable with fine which may extend to five hundred rupees, 

[a] Inserted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 60. 

188. A ^ [Board] may, at any time, by notice in writing, direct the owner, lessee or 

:Bower to stop erection or occupier of any land in the cantonment to stop the erection or re-erection 
re-erection or to demolish. of a building in any case in which the ^[Board] considers that such 
erection or re-erection is an offence under section 184, and may in any such case ° [or in any other 
case in which the Board considers that the erection or re-erection of a building is an offence under 
section 184, within six months of the completion of such erection or re-erection] in like manner 


Section 184 — Note 1 

[1] Erecting or re-erecting a building without the 
permission and failure to comply with a notice to alter 
or demolish a building are separate ofiences. Non-com- 
pliance with a notice given after the enactment of 1924, 
is punishable under the Act of 1924, even though the 
buUding was erected before 1924. Prosecution for such 
disobedience may be launched within 6 months of such 
disobedience. (Vol 19) 1982 Lab 370 (372) : 33 Cri Ii 
Jour 336. 

[2] Section 184 provides no penalty for a continuing 
failure or contravention, although such a penalty is 
provided in S. 268. (Vol 21) 1934 Oudh 29 (31); 35 Ori 
L Jour 666. 

[B] An order directing a person, who has erected a 
structure without sanction, to remove the structure 
within a certain time or in default to pay thereafter a 
daily fine is improper. If the Magistrate’s durations are 
not carried out, then the proper course is to institute a 
further prosecution and allow the accused an opportu- 
nity of defending himself before the further fine is 
imposed. (1911) 12 Cri L Jour 371 (372). (Case under 
S, 104 of the Act of 1889). 


[4] It is not proper to substitute a conviction under 
S. 268 for one under S. 184 (b), (Vol 21) 1934 Oudh 29 
(31): 35 Cri L Jour 666. 

Sectim IM (b). — [5] Section 184 (b) does not pro- 
vide a punishment for mere non-compliance with direc- 
tion made under sub*s. (1) of S. 181- "What it makes 
punishable is the beginning, continuation or completion 
of the erection of building without complying with such 
direction. (Vol 21) 1934 Oudh 29 (31). 

Section 185 — Note 1 

[1] The owner should know the precise nature and 
extent of the repairs which he is exp^ted to make. A 
notice which does not state what kind of repairs the 
Board requires the owner to make to the houses specified 
in the notice is illegal. (1912) 13 Or Ii J 17 (17). (Case 
xmder S. 94 of old Act.) 

[2] It was held in the following case that it was not 
necessary for the cantonment authority to issue a notice 
for the demolition within a reasonable time and that 
such a notice could be given at any time. (Vol 19) 1932 
Lab 370 (371) ; 33 Cri L Jour 336. But now see the 
anmdm^t made in the section by the Cantonments 
(Amendment) Act, 1936. 

lM.2Ch 
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direct the alteration or demolition as it thinks necessary, of the building or any part thereof, so 
erected or re-erected : 

Provided that the ^ [Board] may, instead of requiring the alteration or demolition of any such 
building or part thereof, accept by way of composition such sum as it thinks reasonable : 

‘^[Provided further that the Board shall not, without the previous concurrence of the Officer 
Commanding-in-Chief, the Command, accept any sum by way of composition under the foregoing 
proviso in respect of any building on land which is not under the management of the Board. 

(2) A Board shall by notice in writing direct the owner, lessee or occupier of any land in 
the cantonment to stop the erection or re-ereetion of a building in any case in which the order 
under section 181 sanctioning the erection or re-erection has been suspended by the Officer 
Commanding-in-Ohief, the Command, under elapse (h) of sub-section (l) of section 52, and shall 
in any such case in like manner direct the demolition or alteration, as the case may be, of the 
building or any part thereof so erected or re-erected where the Officer Commanding-in-Chief, the 
Command, thereafter directs that the order of the Board sanctioning the erection or re-erection of 
the building shall not be carried into effect or shall be carried into effect with modifications 
specified by him : 

Provided that the Board shall pay to the owner of the building compensation for any loss 
actually incurred by him in consequence of the demolition or alteration of any building which has 
been erected or re-erected prior to the date on which the order of the Officer Oommanding-in- 
Chief, the Command, has been communicated to Mm.] 

fal The original S. 186 was re-numhered as sub-section (1) oi that section by the Cantonments (Amendment) 
Act, 1936 (24 [XXIV] of 1936), S. 51. [b] Suhstituted by S. 69, ibidf for “Cantonment Authority*’, 

[c] Inserted by S. 51, ibid. 

Power to make hye-laws. 186, A ® [Board] may make hye-laws prescribing — 

(a) the manner in which notice of the intention to erect or re-erect a building in the canton, 
ment shall he given to the ^ [Board] and the information and plans to be furnished with 
the notice ; 

(b ) the type or description of buildings which may or may not, and the purpose for which a 
building may or may not, be erected or re-erected ^[in the cantonment or any part thereof]; 

(c ) the minimum cubic capacity of any room or rooms in a building which is to be erected 

or re-erected ; ®['"] 

(d ) the fees payable on provision by the ® [Board] of plans or specifications of the type of 
buildings which may be erected in the cantonment or any part thereof ; 

^l(e) the circumstances in which a mosque, temple or church or other sacred building may 
be erected or re-erected ; and 

(f) with reference to the erection or re-erection of buildings, or of any class of building, all 
or any of the following matters, namely : — 

(i) the line of frontage where the building abuts on a street ; 

(ii) the space to be left about the building to secure free circulation of air and facilities for 

scavenging and for the prevention of fire ; 

(iii) the materials and method of construction to be used for external and party- walls, roofs 

and floors ; 

(iv) the position, the material and the method of construction of. fire places, chimneys, drains, 

latrines, privies, urinals and cesspools ; 

(v) height and slope of the roof above the uppermost floor upon which human beings are to 

live or cooking operations are to be carried on ; 

(vi) the level and width of the foundation, the level of the lowest floor and the stability of 

the structure ; 

(vii) the number and height of the storeys of which the building may consist ; 

(yiii) the means to be provided for egress from the building in ease of fire ; 

(ix) the safeguarding of wells from pollution ; or 

(x) the materials and method of construction to be used for godowns intended for the 

storage of foodgrains in excess of fifty maunds in order to render them rat proof.] 

[a] Subsiniuied by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 

Atithority*% [b] Bi^stituted for the words “in any specified area or areas,’* by the Cantonments (Amendment) 

Act, 1940 (Si [XXXI] of 1940), S. 6. [27-11-1940 J [c] The word “and** was repealed by Act 24 [XXIV] of 

1936, E. 52, [d] Clauses (e) and (f) were inserted by S. 52, ibid. 
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187. (l) No owner or occupier of any building in a cantonment shall, without the permis- 
Projections and ohstruc- sion in writing of the ^ [Board] add to or place against or in front of the 

t'lons. building any projection or structure overhanging, projecting into, or 

encroaching on, any street or any drain, sewer or acqueduct therein. 

(2) The [Board] may, by notice in writing, require the owner or occupier of any such 
building to alter or remove any such projection or encroachment as aforesaid : 

Provided that, in the case of any projection or encroachment lawfully in existence at the 
commencement of this Act, the ® [Board] shall make compensation for any damage caused by the 
removal or alteration. ♦ 

(3) The ^ [Board] may, by order in writing, give permission to the owners or occupiers of 
buildings in any particular street to put up open verandahs, balconies or rooms projecting from 
any upper storey thereof to an extent beyond the line of the plinth or basement wall at such height 
from the level ground or street as may be specified in the order, 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIY] of 1936), S. 69, for “Cantonment 
Authority”. 

188. A ^ [Board] may, by notice in writing, require any person who has, without its permission 
Unauthorised buildings in writing, newly erected or re-erected any ^[structure] over any public 

over drainsy etc. sewer, drain, culvert, water-course or water-pipe in the cantonment to 

pull down or otherwise deal with the same as it thinks fit. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”, [b] Substituted for “building” by the Cantonments (Amendment) Act, 1940 (31 [XXXI] of 
1940), S. 7. [27-11-1940.] 

189. (1) A [Board] may, by notice in writing, require the owner or lessee of any building or 
Drainage and sewer land in any street, at his own expense and in such manner as the * [Board] 

connections. thinks fit, to put up and keep in good condition proper troughs and pipes 

for receiving and carrying rain water from the building or land and for discharging the same or 
to establish and maintain any other connection or communication between such building or land 
and any drain or sewer. 

(2) For the purpose of efiSciently draining any building or land in the cantonment, the 
® [Board] may, by notice in writing, require the owner or lessee of the building or land — 

(a) to pave, with such materials and in such manner as it thinks fit, any courtyard, alley or 

passage between two or more huUdings, or 

(b) to keep any such paving in proper repair. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”. 


Section 187 — Note 1 

[1] Notice under this section must be issued by the 
Cantonment Board. Conviction cannot be sustained for 
disobedience of notice issued by Executive Officer of 
Cantonment when notice was not issued by or with the 
approval of Cantonment Authority. Subsequent confir- 
mation by the Board is of no avail. (Vol 20) 1933 Lah 
545 (545) : 35 Cri L Jour 612. 

[2] Where a person ordinarily authorised to com- 
municate the sanction does so on an official form of the 
Board, the applicant making an application for the same 
is entitled to act on such communication, it being not 
his business to enquire whether the sanction conveyed 
to him was actually granted by the Board. (Vol 21) 
1934 Lah 510 (511) : 36 Cri L Jonr 700. 

[3] A person is not bound to comply with the notice 
of the Board which is illegal and if be fails to comply 
with an illegal notice he cannot be liable to a fine under 
the Act. (Vol 20) 1933 All 486 (488). (1932 All 673, 
distinguished.) 

[4] A Cantonment Board gave permission to build 
warning the applicant that the question of title to the 
land was doubtful and hence he would build it at his 
own risk. Immediately the construction was started the 


board served a notice “to demolish the unauthorised 
construction” and thereafter prosecuted him under 
S. 268. It was held that prosecution could not stand as 
there was no construction for which sanction was not 
obtained. (Vol 20) 1933 All 486 (488), (1932 All 673, 
distinguished.) 

[5] In the following case it was held that the open 
space in question in that case was not a ^street* within 
the meaning of S. 2 (37) and therefore paving it with 
burnt bricks did not amount to 'placing a structure 
encroaching on the street* within the meaning ol this 
section. (Vol 22} 1935 Lah 588 (589) : 36 Ori L Jour 
1475. 

[6] A municipal committee passed a resolution : “the 
committee authorize the President .... to take notice 
of any breach of the bye-laws, and to take action on the 
same, reporting the said action for the approval of the 
committee at the ensuing meeting.” It was held that 
the resolution did not validate a notice for removal of a 
terrace given by a Deputy Commissioner as the Presi- 
dent of the municipality and breach of such notice was 
not, therefore, punishable. (1881) 1881 Pun Ee No. 32, 
p. 84 (87). {(Vol 13) 1926 Cal 1073 (1075), a case under 
-Bengal Municipal Act, 1884, may be conidted.) 
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190. A “[Board] may attach to the outside o£ any building, or to any tree in the cantonment 
Poiccr to attaeU brackets brackets for lamps in such manner as not to occasion injury thereto or 
for lamps. inconvenience. 

[a] Substituied by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”. 

Streets. 

191* A ^tBoard] may by order in writing, permit the temporary occupation of any street, or 
Temporary occupation of any land vested in the [Board], for the purpose of depositing any 
of street, land, etc. building materials or making any temporary excavation therein or erection 

thereon, subject to such conditions as it may prescribe for the safety or convenience of the public, 
and may charge a fee for such permission and may in its discretion withdraw such permission. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for ‘ Cantonment 
Authority”. 

192. (1) ^ [Board] shall not permanently close any street or open any new street with- 
Closing and opening out the previous sanction of the ^[Officer Commanding- in- Chief, the 

of streets. Command], 

(2) k ^[Board] may, by public notice, temporarily close any street or any part of a street 
for repair or for the purpose of carrying out any work connected with drainage, water-supply or 
lighting or any other work which it is by or under this Act required or permitted to carry out : 

Provided that where, owing to any works or repairs or from any other cause, the condition of 
any street or of any water- works, drain, culvert or premises vested in the ® [Board], is such as to 
be likely to cause danger to the public, the ^ [Board] shall — 

a) take aU reasonable means for the protection of the adjacent buildings and land and pro- 
vide reasonable means of access thereto; 

(b ) cause sufficient barriers or fences to be erected for the security of life and property, and 
cause such barriers or fences to be sufficiently lighted from sunset to sunrise. 

[a] Szcbstituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”, [b] SiMituted by the Cantonments (Amendment) Act, 1926 (35 [XXXV] of 1926), S. 2, for 
“Officer Commanding the District”. 

193. (1) A. ^ [Board] may cause a name to be given to any street and to be affixed on any 
Names of streets and building in the cantonment in such place as it thinks fit, and may also cause 

manbers of buildings, a number to be affixed to any such building. 

(2) Whoever destroys, pulls down, defaces or alters any such name or number or puts up 
any name or number differing from that put up by the order of the [Board] shall be punishable 
with fine which may extend to twenty rupees. 

When a number has been affixed to any building under sub-section flj, the owner of 
the building shall maintain the number in order, and shall replace it if removed or defaced, and 
if he fails to do so the Board may by notice in writing require him to replace it.] 

[a] Substituted by the Cantonmeuts (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”, [b] Inserted by S. 53, ibid. 

Boundaries and Trees. 

Bourtdary walls, hedges 194. (l) No boundary wall, hedge or fence of any material or 

andferxes, description shall be erected in a cantonment without the permission in 

writing of the ® [Board] . 

(2) A^[Board] may, by notice in writing, require the owner or lessee of any land in the 
cantonment — 

fa} to remove from the land any boundary wall, hedge or fence which is in its opinion 
unsuitable, unsightly or otherwise objectionable; or 

(b) to construct on the land sufficient boundary walls, hedges or fences of such material, 
description or dimensions as may be specified in the notice; or 
(o) to maintain the boundary walls, hedges or fences of such lands in good order ; 


Section 194 — Note 1 

[IZ m order can l^ally be issued by the Executive Officer has no authority ot his own initiative 

Board, It fonn the opinion that the boundary wall to issue an order under this section. (1909) 9 Cri L Jour 
unsmtaDie, unsightly or otherwise objectionable. The 447 (448). 
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Provided that, in the case of any such -boundary -wall, hedge or fence which was erected with 
the consent or under the orders of the [Board], or which was in existence at the commencement 
of this Act, the ^ [Board] shall make compensation for any damage caused by the removal thereof. 

(S) The ® [Board] may, by notice in writing, require the owner, lessee or occupier of any such 
land to cut or trim any hedge on the land in such manner and within such time as may be specified 
in the notice, 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority*’. 

195. (1) ^Yhere, in the opinion of a ® [Board], the felling of any tree of mature growth 
Felling, looping and standing in a private enclosure in the cantonment is necessary for any reason, 

tnmming of trees. the [Board] may, by notice in writing, require the owner, lessee or occupier 
of the land to fell the tree within such time as may be specified in the notice. 

(2) A ^ [Board] may — 

(a) cause to be lopped or trimmed any tree standing on land in the cantonment which belongs 
to ^[the Crown] ; or 

(h) by public notice require all owners, lessees or occupiers of land in the cantonment, or by 
notice in writing require the owner, lessee or occupier of any such land, to lop or trim, in 
such manner as may be specified in the notice, all or any trees standing on such land or 
to remove any dead trees from such land. 

[a] Siibstxiuted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1956), S. 69, fou “Cantonment 
Authority”, [b] Substit 2 tied by A. 0. for “Government”. 

196. Whoever, without the permission in writing of the ^ [Board], digs up the surface of any 
Digging of public land, open space in the cantonment, which is not private property, shall be 

punishable with fine which may extend to twenty rupees, and, in the case of a continuing offence, 
^[with an additional fine] which may extend to five rupees for every day after the first during which 
the offence continues. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”, [b] Substituted by the Kepealing and Amending Act, 1930 (8 [VIII] of 1930), S. 2 and Sch. I, 
for “to an additional fine”. 

197. (l) If, in the opinion of a ®'[Board], the working of a quarry in the cantonment, or the 
Ijnp^oper use removal of atone, earth or other material from the soil in any place in the canton- 

of land. ment, is dangerous to persons residing in or frequenting the neighbourhood of 

such quarry or place, or creates, or is likely to create, a nuisance, the ® [Board] may, by notice in 
writing, prohibit the owner, lessee or occupier of such quarry or place or the person responsible 
for such ^[working] or removal, from continuing or permitting the working of such quarry or the 
moving of such material, or require him to take such steps in the matter as the ^[Board] may 
direct for the purpose of preventing danger or abating the nuisance arising/ or likely to arise 
therefrom. 

(2) If, in any ease referred to in sub-section (l), the ®'[Board] is of opinion that such a course 
is necessary in order to prevent imminent danger, it may, by order in writing, require a proper 
hoarding or fence to be put up for the protection of passers-by. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”, [b] Substituted by the Kepealing and Amending Act, 1930 (8 [VIII] of 1930), S. 2 and 
Seh, I, for “making”. 


CHAPTEE XIL 

Markets, Slaughter-Houses, Trades and Occupations. 

198. (l) k ^■[Board] may provide and maintain, either within or without the cantonment, 
Fublio markets and public markets and public slaughter-houses, to such number as it thinks fit, 
slaughter-houses. together with stalls, shops, sheds, pens and other buildings or conveniences 
for the use of persons carrying on trade or business in or frequenting such markets or slaughter. 

Section 195 — Note 1 Chapter XII — Note 1 

[1] A notice under this section must be in writing; a [1] As to the power of the Central Government to 
disobedience of a notice not in writing is not punishable extend any of the provisions of Chapter XII to any area 
under S. 268. (Vol 6) 1919 All 158 (158): 20 Cri L Jour beyond a cantonment and in the vicinity thereof, see 
384. Section 286. 
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houses, and may provide and maintain in any such market buildings, places, machines, weights, 
sfffllpa and measures for the weighment or measurement of goods sold therein. 

(2) When such market or slaughter-house is situated beyond cantonment limits, the “[Board] 
shall have the same power for the inspection and proper regulation of the same as if it were 
situated within those limits. 

(8) The “[Board] may at any time, by public notice, close any public market or public 
slaughter-house or any part thereof. 

(4J Nothing in this section shall be deemed to authorise-the establishment of a public market 
or public slaughter-house within the limits of any area administered by any local authority other 
thftT. the “[Board], without the permission of such local authority or otherwise than on such con- 
ditions as such local authority may approve. 

[a] Svbstituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”. 

199* fij No person shall, ’without the general or special permission in writing of the 
Use of pMic markets, ^ [Board], sell or expose for sale any animal or article in any public 

market. 

(2) Any person contravening the provisions of this section, and any animal or article 
exposed for sale by such person, may be summarily removed from the market by or under the 
orders of the Executive Officer or any officer or servant of the [Board] authorised by it in this 
behalf. 

[a] Substituted by the Oautonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”. 

Levy of stallages, 200. A [Board] may — 
rents and fees. 

(a ) charge for the occupation or use of any stall, shop, standing, shed or pen in a public 
market, or public slaughter-house, or for the right to expose goods for sale in a public 
market, or for weighing or measuring goods sold therein, or for the right to slaughter 
animals in any public slaughter-house, such stallages, rents and fees as it thinks fit ; or 

(b) with the sanction of the ^[Officer Commanding. in- Chief, the Command], farm the 
stallages, rents and fees leviable as aforesaid or any portion thereof for any period not 
exceeding one year at a time ; or 

(c) put up to public auction, or with the sanction of the ^[Officer Commanding-in-Chief, the 
Command], dispose of by private sale, the privilege of occupying or using any stall, 
shop, standing, shed or pen in a public market or public slaughter-house for such term 
and on such conditions as it thinks fit. 

[a] Suibstituied by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 

Authority”, [b] Substituted by the Cantonments (Amendment) Act, 1926 (35 [XXXV] of 1926), S. 2, for 

“Officer Commanding the District”. 

201. A copy of the table of stallages, rents and fees, if any, leviable in any public market or 
Stallages, rents, etc,, to public slaughter-house, and of the bye-laws made under this Act for the 

he puhlisked. purpose of regulating the use of such market or slaughter-house, printed 

in the English language and in such other language or languages as the [Board] may direct, shall 
be affixed in some conspicuous place in the market or slaughter-house. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 

Authority”. 

202. ("i j No place in a cantonment other than a public market shall be used as a market 
Private markets and and no place in a cantonment other than a public slaughter-house shall 

slaughter-houses. fee as a slaughter-house, unless such place has been licensed as a 

market or slaughter-house, as the case may be, by the ^[Board] : 


Section 200 — Note 1 

[1] The cantonment authorities rented a shed to X 
for Ks. 300, for use as vegetable shop. The period of 
tenure was three years. Before the expiry of the period 
the shed was blown off. Some instalments were paid by 
X but be refused to pay instalments after the shed blew 
off* The aipceement included a clause that any amount 
due would be recovered from the movable and immo- 
vable property of X. The cantonment authorities re- 
CPirered the dues by issue of a warrant of attachment. 


Thereupon X died a suit for illegal restraint and damages. 

Held that S. 200 applies to the case and not S. 210. 
The relationship between the authorities and X was that 
of* ordinary landlord and tenant and it was optional for 
X to avoid the lease under S. 108 of the T. P. Act. 
(Vol 20) 1938 Lah 617 (519). 

[2] Failure to pay rent for a stall rented from canton- 
ment authority is not punishable. 1906 Pun Be No. 16 
Or. p. 70. (Case with reference to S. 131 of 1899 
Act.) 
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Provided that nothing in this sub-seetion shall apply in the case of a slaughter-house 
established and maintained by the Government 

(2) Nothing in sub-section (l) shall be deemed — 

{aj to restrict the slaughter of any animal in any place on the occasion of any festival or 

ceremony, subject to such conditions as to prior or subsequent notice as the Executive 

Officer with the previous sanction of the District Magistrate may, by public or special 
notice, impose in this behalf, or 

^bj to prevent the Executive Officer, with the sanction of the ® [Board], from setting apart 

places for the slaughter of animals in accordance with religious custom, when such 

animals are slaughtered for consumption by the troops or for the purpose of the sale of 
the flesh thereof to the troops. 

(S) Whoever omits to comply with any condition imposed by the Executive Officer under 
clause faj of sub-section (2J shall be punishable with fine which may extend to fifty rupees and, 
in the case of a continuing offence, with an additional fine which may extend to ten rupees for 
every day after the first during which the offence is continued. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIY] of 1936), S. 69, for “Cantonment 
Authority”. 

203. (1) k. ^ [Board] may charge such fees as it thinks fit to impose for the grant of a licence 
Conditions of grant of to any person to open a private market or private slaughter-house in the 
licence for private market cantonment, and may grant such licence subject to such conditions, 
or slaughter-house. consistent with this Act and any bye-laws made thereunder, as it thinks 

fit to impose. 

(2) The ^ [Board] may refuse to grant any snch licence without giving reasons for such 
refusal. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIY] of 1936), S. 69, for “Cantonment 
Authority”. 

204- (1) Any person who keeps open for public use any market or slaughter-house in respect 
:Benalty for hee^ng of which a licence is required by or under this Act, without obtaining licence 
market or slaughter- therefor, or while the licence therefor is suspended, or after the same has 
hoiise open without cancelled, shall be punishable with fine which may extend to fifty 

licence, etc. rupees and, in the case of a continuing offence, with an additional fine which 

may extend to five rupees for every day after the first during which the offence is continued. 

(2) When a licence to open a private market or private slaughter-house is granted or refused 
or is suspended or cancelled, the * [Board] shall cause a notice of the grant, refusal, suspension or 
cancellation to be posted in English, and in such other language or languages as it thinks neces- 
sary, in some conspicuous place by or near the entrance to the place to which the notice relates. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIY] of 1936), S. 69, for “Cantonment 
Authority”. 

205. Whoever, knowing that any market or slaughter-house has been opened to the public 
Penalty for using without a licence having been obtained therefor when such licence is required 

unlicensed market or by Or under this Act, or that the licence granted therefor is for the time being 
slaughter-hoiose. suspended Or that it has been cancelled, sells or exposes for sale any article in 

such market, or slaughters any animal in such slaughter-house, shall be punishable with fine which 
may extend to fifty rupees and. in the case of a continuing offence, with an additional fine which 
may extend to five rupees for every day after the first during which the offence is continued. 

206. (l) Where, in the opinion of the ® [Board], it is necessary on sanitary grounds so to do, 
Prohihitio7t and it may, by public notice, prohibit for such period, not exceeding one month, as 

restriction of use of may be specified in the notice, or for such further period, not exceeding ono 
slaughter-houses. month, as it may specify by a like notice, the use of any private slaughter- 
house specified in the notice, or the slaughter therein of any animal of any description so specified. 

(2) A copy of every notice issued under sub-section (l) shall be conspicuously posted in the 
slaughter-house to which it relates. 

[a] Szihstituted by Lhe Cantonments (Amendment) Act, 1936 (24 [XXIY] of 1936), S. 69, for “Cantonment 
Authority”. 
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207. (1) Any servant of a [Board], authorised by order in writing in this behalf by the 
Foicer to msimt President of the Board H " '"] or the Health Officer, may, if he has 

slaughter-houses, reason to believe that any animal has been, is being, or is about to be 
slaughtered in any place in contravention of the provisions of this Chapter, enter into and inspect 
any such place at any time, whether by day or by night. 

) Every such order shall specify the place to be entered and the locality in which the 
same is situated and the period, which shall not exceed seven days, for which the order is to 
remain in force. 

[a] Suhsiituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”, [b] The words “if any” were repealed by S. 54, ibid, 

208. A ^[Board] may, with the approval of the ^[Central Government], make bye-laws 
Power to male consistent vrith this Act to provide for all or any of the following matters, 

hije-lazos, namely : — 

(a) the days on, and the hours during, which any private market or private slaughter- 
house may be kept open for use ; 

(b) the regulation of the design, ventilation and drainage of such markets and slaughter- 

houses, and the material to he used in the construction thereof ; 

(c) the keeping of such markets and slaughter-houses and lands and buildings appertaining 

thereto in a clean and sanitary condition, the removal of filth and refuse therefrom, and 
the supply therein of pure water and of a sufficient number of latrines and urinals for 
the use of persons using or frequenting the same ; 

(d) the manner in which animals shall be stalled at a slaughter-house ; 

(e) the manner in which animals may he slaughtered ; 

(f) the disposal or destruction of animals offered for slaughter which are, from disease or 

any other cause, unfit for human consumption ; and 

(g) the destruction of carcases which from disease or any other cause are found after slaughter 

to be unfit for human consumption. 

[a] SuhsiitiUed by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”, [b] Suhstitnied by A. 0. for “Local Government”. 

Trades and Occupations, 

209. (1) A ^ [Board] may provide suitable places for the exercise by washermen of their 
Provision of washing calling, and may require payment of such fees for the use thereof as it 

places, thinks fit. 

(2) Where the ^ [Board] has provided such places as aforesaid it may, by public notice, 
prohibit the washing of clothes by washermen at any other place in the cantonment : 

Provided that such prohibition shall not be deemed to apply to the washing by a washerman 
of his own clothes or of the clothes of any other person who is an occupier of the place at which 
they are washed. 

(B) Whoever contravenes any prohibition contained in a notice issued under sub-section (2) 
shall be punishable with fine which may extend to twenty rupees. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”. 

Licences required for carrying on of 210. (l) No person of any of the following classes, 

gertain occupatimis. namely: 

(a) butchers and vendors of poultry, game or fish ; 

(h) persons keeping pigs for profit, and dealers in the flesh of pigs which have been slaugh- 
tered in India ; 

Section 207 — Note 1 under S. 268. (Vol 21) 1934 All 987 (987) : 36 Cri L 

[X] Nothing in S, 241 shall be deemed to confer upon Jour 261. 

9axj petson any power such as is referred to in this Sub-section [2] The word “locality” is not an 
secyon; see proviso to S. 241. unfair interpretation of the word “part” in cl. (a) of 

o ^ S* 210 (3). It covers all that part of the cantonment 

(1) (1) — [1] The^ word “wood” is where the bazaar was situated and where the particular 

tin^a^ea ana. not restricted to “indammable wood” trader could carry on his occupation without oflence or 

on^. Hence a person selling bamboos, balMes, takhats danger to other parts of the cantonment not used for 

ana mwies witnin cantonment without licence is guilty the purpose of a bazaar, but where residences of officers 
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(c) persons keeping milch cattle or milch goats for profit ; 

(d) persons keeping for profit any animals other than pigs, milch cattle or milch goats ; 

(e) dairymen, buttermen and makers and vendors of ghee ; 

( f) makers of bread, biscuits or cake, and vendors of bread, biscuits or cake made in India 

(g) vendors of fruit or vegetables ; 

(h) manufacturers of aerated or other potable waters or of ice or ice-cream, and vendors of 
the same ; 

vendors of any medicines, drugs or articles of food or drink for human consumption 
(other than the flesh of pigs, milk, butter, bread, biscuits, cake, fruit, vegetables, aerated or 
other potable waters or ice or ice-cream) which are of a perishable nature ; 

(j) vendors of water to be used for drinking purposes; 

(h) washermen; 

(1) dealers in hay, straw, wood, charcoal or other inflammable material ; 

(m) dealers in fire- works, kerosene oil, petroleum or any other inflammable oil or spirit ; 

(n) tanners and dyers ; 

(o) persons carrying on any trade or occupation from which offensive or unwholesome 
smells arise ; 

(p) vendors of wheat, rice and other grain or of flour; ^['"] 

(q) makers and vendors of sugar or sweetmeats ; ^[and 

(r) barbers and keepers of shaving saloons ;] 

shall carry on his trade, calling or occupation in any part of a cantonment unless he has applied 
for and obtained a licence in this behalf from the ^ [Board]. 

(2) k licence granted under sub-section (l) shall be valid ® [until the end of the year in 
which it is issued] and the grant of such licence ghaU not be withheld by the ‘^[Board] unless it has 
reason to believe that the business which it is intended to establish or maintain would be offensive^ 
or dangerous to the public. 

(8) Notwithstanding anything contained in sub-s6ction (l )^ — 

(a) no person who was, at the commencement of this Act, carrying on his trade, calling or 
occupation in any part of a cantonment shall be bound to apply for a licence for carry- 
ing on such trade or occupation in that part until he has received from the ^ [Board] not 
less than three months’ notice in writing of his obligation to do so, and if the ^ [Board] 
refuses to grant him a licence, it shall pay compensation for any loss, incurred by 
reason of such refusal; 

(h) no person shall be required to take out a licence for the sale or storage of petroleum or 
for the sale or possession for sale of poisons or white arsenic in any case in which he is 
required to take out a licence for such sale, storage or possession for sale by or under the 
Indian Petroleum Act, 1899/ or the Poisons Act, 1919. 

(4i) The [Board] may charge for the grant of licences under this section such fees °[not 
exceeding the cost of granting the licences,] as it may fix with the previous sanction of the ® [Central 
Government] . 

[a] Original clauses (J) to ( 7 ')^ were re-lettered (- 1 ) to (g) by the Repealing and Amending Act, 1934 (24 [SXIV] of 
1934), S. 2 and Sch. I. [b] The word “and** was repealed by the Cantonments (Amendment) Act, 1936 (24 
[XXIY] of 1936), S. 55. [c] Inserted by S. 55, iUd. [d] Suhshtuted by S. 69. -i&id, for “Cantonment 

Authority”, [e] Substituted by S. 55, ihid^ for “for one year”, [f] See now the Indian Petroleum Act, 1934- 
(30 [XXX] of 1934). [g] Substituted by A. O. for “Local Government”, 


Section 210 (contd,) 

or the barracks for troops are situated. (Vol 29) 1942 
Sind 95 (95) : 43 Cri L Jour 733, 

[3] Where a person has been carrying on a trade in 
the same part of the cantonment from the commence- 
ment of the Cantonments Act, there is no obligation 
upon him to apply for licence to carry on the trade. 
Cantonment Authority must give him three months* 
notice of his obligation^to apply for licence. Without 
such notice he cannot be convicted for carrying on trade 
without a licence. (Vol 29) 1942 Sind 95 (95) : 43 Cri L 
Jour 733. 


[4] A notice was served on a person prohibiting bim 
from selling fruit in the cantonment area. He made a 
representation under sub-s. (3) (a) whereupon he was 
allowed to continue the business but it was not clear 
whether the cantonment authorities required him to 
take a licence. However, he applied for a licence with- 
out paying the fee prescribe for it. No licence was 
issued and he was tried summarily for oSence under 
Ss. 210 (g) and 213, and convicted. It was held that he- 
eould not, by reason of bis conduct in applying for a 
licence, avail of sub-s. (3) (a). It was also remarked that 
the accused should not have been tried summarily.. 
(Vol 25) 1938 Lah 427 (427). 
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211 • A licence granted to any person under section 210 shall specify the part of the cantonment 
Conditions ichicli may he in which the licensee may carry on his trade, calling or occupation, and 
attached to licences, may regulate the hours and manner of transport within the cantonment 

of any specified articles intended for human consumption, and may contain any other conditions 
which the ^[Board] thinks fit to impose in accordance with bye- laws made under this Act. 

[a] Subshtufed by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”. 

General Provisions, 


212. If a ® [Board] is satisfied that any place used under a licence granted under this Chapter 
Power to vary licence. jg a nuisance or is likely to be dangerous to life, health or property, the 
® [Board] may, by notice in writing, require the owner, lessee or occupier thereof to discontinue 
the use of such place or to effect such alterations, additions, or improvements as will, in the opinion 
of the ® [Board], render it no longer a nuisance or dangerous. 

[a] Suostiiuted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority.” 

218. Whoever carries on any trade, calling or occupation for which a licence is required without 
Carrying on trade, etc,, obtaining a licence therefor or while the licence therefor is suspended or 
without licence or in con- after the same has been cancelled, and whoever, after receiving a notice 
iraventionof section ^12. under section 212, uses or allows to be used any building or place in 
contravention thereof, shall be punishable with fine which may extend to two hundred rupees and, 
in the case of a continuing offence, with an additional fine which may extend to forty rupees for 
■every day after the first during which the offence is continued. 

214. Whoever feeds or allows to be fed on filthy or deleterious substances any animal, which 
Feeding animals on is kept for the purpose of supplying milk to, or which is intended to be used 

^irt, etc. as food for, the inhabitants of a cantonment or allows it to graze in any 

place in which grazing has, for sanitary reasons, been prohibited by public notice by the [Board] 
■shall be punishable with fine which may extend tp fifty rupees, 

[a] Substituted by the Gautonmeuts (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 

Authority”. 

Entry, Inspection and Seizure. 

215. (1) The President or the Vice-President "] the Executive Officer, the Health 

Powers of entry and OfScer, the Assistant Health Officer, or any other officer or servant of a 

seizure. ^ [Board] authorised by it in writing in this behalf, — 

(a) may at any time enter into any market, building, shop, stall or other place in the canton- 
ment for the purpose of inspecting, and may inspect any animals, article or thing intended 
for human food or drink or for medicine, whether exposed or hawked about for sale or 
deposited in or brought to any place for the purpose of sale, or of preparation for sale, 
or any utensil or vessel for preparing, manufacturing or containing any such article, or 
thing, and may enter into and inspect any place used as a slaughter-house and may 
examine any animal or article therein ; 

(b) may seize any such animal, article or thing which appears to him to be diseased, or 

unwholesome or unfit for human food or drink or medicine, as the case may be, or to be 
adulterated or to be not what it is represented to be, or any such utensil or vessel which 
is of such a kind or in such a state as to render any article prepared, manufactured or 
contained therein unwholesome or unfit for human food or for medicine, as the 
case may be. 

( 2 ) Any article seized under sub. section (1) which is of a perishable nature may, under the 
orders of the Health Officer or the Assistant Health Officer, forthwith be destroyed if, in his opinion, 
it is diseased, unwholesome or unfit for human food, drink or medicine, as the case may be. 

(8) Every animal, article, utensil, vessel or other thing seized under sub-section (l) shall, if 
it is not destroyed under sub-section (2), be taken before a Magistrate, ®[who shall give orders as to 
its disposal]. 


Section 213 — Note 1 

y] A bnteher who bad no licence imported meat in 
large quantises and distributed it. There was no evi- 
dence of his receiving any money. He alleged that he 
was a salaried, person employed tor fetching meat by 
SCTeral p^ons. It was held that the presumption was 
that he imported meat for sale and sold it, and in the 


absence of any other evidence conviction was proper. 
(Vol 16) 1929 Sind 150 (151). 

Section 215 — Note 1 

[1] Nothing in section 241 shall be deemed to confer 
upon any person any power such as is referred to in 
this section; see proviso to section 241. 
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(4) The owner or person in possession, at the time of seizure under suh-secfcion (l)^ of any 
animal or carcase which is diseased or of any article or thing which is unwholesome or unfit for 
human food, drink or medicine as the case may be, or is adulterated or is not what it is repre- 
sented to be, or of any utensil or vessel which is of such kind or in such state as is described in 
clause (b) of sub-section (1)^ shall be punishable with fine which may extend to one hundred 
rupees, and the animal, article, utensil, vessel or other thing shall be liable to be forfeited to the 
Board] or to be destroyed or to be so disposed of as to prevent its being exposed for sale or used 
for the preparation of food, drink or medicine, as the case may be. 

Explanation /. — If any such article, having been exposed or stored in, or brought to, any 
place mentioned in sub-section (l) ion sale as ghee, contains any substance not exclusively derived 
from milk, it shall be deemed, for the purposes of this section, to be an article which is not what 
it is represented to be. 

Explanation II. — Meat subjected to the process of blowing shall be deemed to be unfit 
for human food. 

Explanation III* — The article of food or drink shall not be deemed to be other than what 
it is represented to be merely by reason of the fact that there has been added to it some substance 
not injurious to health : 

Provided that — 

(a) such substance has been added to the article because the same is required for the pre- 
paration or production thereof as an article of commerce in a state fit for carriage or 
consumption and not fraudulently to increase the bulk, weight or measure of the food or 
drink or conceal the inferior quality thereof, or 

(h) in the process of production, preparation or conveyance of such article of food or drink* 
the extraneous substance has unavoidably become intermixed therewith, or 
(o) the owner or person in possession of the article has given sufficient notice by means of a 
label distinctly and legibly written or printed thereon or therewith, or by other means of 
a public description, that such substance has been added, or 
(d) such owner or person has purchased the article with a written warranty that it was of a 
certain nature, substance and quality and had no reason to believe that it was not of 
such nature, substance and quality, and has exposed it or hawked it about or brought it 
for sale in the same state and by the same description as that in and by which he 
purchased it. 

[a] The words *‘of a Board” were repealed by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936)> 
S. 56. [b] Siibstitut^ by 8. *69, ibid, for “Cantonment Authority”, [c] Added by the Cantonments 

(Amendment) Act, 1944 (8 [VIII] of 1944), S. 7. [17-3-1944.] 

Import of Cattle and Flesh* 

216. ("ij No person shall, without the permission in writing of the Board], bring into a 
Import of cattle and flesh, cantonment any animal intended for human "consumption, or the fledb 
of any animal slaughtered outside the cantonment otherwise than in a slaughter-house maintained 
by the Government or the ® [Board]. 

(2) Any animal or flesh brought into a cantonment in contravention of sub- section (1) may 
be seized by the Executive Officer or by any servant of the ®[ Board] and sold oc. otherwise disposed 
of as the ^[President of the Board] may direct, and, if it is sold, the sale-proceeds may be credited 
to the cantonment fund. 

(B) Whoever contravenes the provisions of sub-section (1 ) shall be punishable with fine which 
may extend to fifty rupees. 

(4f) Nothing in this section shall be deemed to apply to cured or preserved meat or to animals 
driven or meat carried through a cantonment for consumption outside thereof, or to meat brought 
into a cantonment by any person for his immediate domestic consumption : 

Provided that the ® [Board] may, by public notice, direct that the provisions of this section 
shall apply to cured or preserved meat of any specified description or brought from any specified 
place. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S 69 for ^antonment 
Authority”, [b] Substituted for ‘'Board” by the Cantonments (Amendment) Act, 1944 (8 [YIIIJ of 1944), 
S. 8. [17-3-1944]. 
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Water-supply, Dbainage and Lighting. 

Water-supply. 

217, (ij In every cantonment where a sufficient supply of pure water for domestic use 
JIainfe?iauec 0 / waUr' does not already exist, the ^ [Board] shall provide or arrange for the 

s 2 ipp^!/. provision of such a supply. 

The ‘^[Board] shall, as far as possible, make adequate provision that such supply shall be 
continuous throughout the year, and that the water shall be at all times pure and fit for human 
consumption. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for ‘‘Cantonment 
Authority”. 

218. (1) The ^[Board] may, with the previous sanction of the ^[Central Government], by 
Control over sources of public notice, declare any lake, stream, spring, well, tank, reservoir or 

piibhc water-supphj. other source, whether within or without the limits of the cantonment (other 
than a source of water-supply under the control of the ^[Military Engineer] Services or the Public 
Works Department) from which water is or may be made available for the use of the public in the 
cantonment to be a source of public water-supply. 

(2) Every such source shall be under the control of the “[Board]. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”, [b] Suhshtuted by A, O. for “Local Government”, [e] Substituted by the Cantonments 
(Amendment) Act, 1925 (7 [VII] of 1925), S. 9, for “Military Works”. 

^ower to req^uire maintenance 219. The “[Board] may, by notice in writing, require the 

or closing of private source of owner or any person having the control of any source of public 
public dr%nking water-supply. water-supply which is used for drinking purposes — 

(a) to keep the same in good order and to clear it from time to time of silt, refuse and 
decaying vegetation, or 

(b) to protect the same from contamination in such manner as the “[Board] may direct, or 

(c) if the water therein is proved to the satisfaction of the “[Board] to be unfit for drinking 

purposes, to take such measures as may be specified in the notice to prevent the public 
from having access to or using such water : 

Provided that, in the case of a well, such person as aforesaid may, instead of complying 
with the notice, signify in writing his desire to be relieved of all responsibility for the proper main- 
tenance of the well and his readiness to place it under the control and supervision of the “[Board] 
for the use of the public, and, if he does so, he shall not be bound to carry out the requisition, and 
the [Board] shall undertake the control and supervision of the well. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”. 

220. (1) The 5[Board] may permit the owner, lessee or occupier of any building or land to 
Supply of water, connect the building or land with a source of public water-supply by means 
of communication pipes of such size and description as it may prescribe for the purpose of 
obtaining water for domestic use. 

(2) The occupier of every building so connected with the water-supply shall be entitled to 
have for domestic use, in return for the water tax, if any, such quantity of water as the [Board] 
may determine. 


Chapter XIII — Note 1 

[1] As to the power of the Central Government to 
extend any of the provisions of Chapter XIII to any 
area beyond a cantonment and in the vicinity thereof, 
see section 286. 

Section 218 — - Note 1 

[y “It has been pointed out 4hat this clause as 
origmally drafted would enable the cantonment autho- 
rity to take under its own control sources of water- 
si^rply belou^g to a municipality supplying water in 
the cantonment besides giving somewhat wide powers 
of confifi<^^pn of weUs, etc. We have accordingly made 
the^ exercise of the powers conferred by this section 
snblect to the sazuoMon of the Local Gk>vernment.” 

-^Select Gommitee Report. 


Section 219 — Note 1 

[1] The Officer of the Military Engineer Services or 
the Eublie Works Department when in charge of water- 
supply may require the Board to exercise any of the 
powers conferred by this section ; see section 233 (1). 

Section 220 — Note 1 

[1] As to the penalty for using for other than 
domestic purposes any water supplied for domestic use, 
see section 226. 

[2] As to whether the Board empowered to levy tax 
on water can increase or vary the tax without sanction 
from Government, see (Vol 13) 1926 Sind 130 (131, 132): 
20 Sind L B 325* 
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(S) All water supplied in excess of the quantity to which such supply is limited under sub- 
section (2) and, in a cantonment in which a water tax is not imposed, all water supplied under 
this section, shall be paid for at such rate as the ^[Board] may fix. 

(4) The supply of water for domestic use shall not be deemed to include any supply — 

(a) for animals or for washing vehicles where such animals or vehicles are kept for sale 
or hire ; 

(b) for any trade, manufacture or business ,* 

(c) ior fountains, swimming baths or any ornamental or mechanical purpose ; 

(d) for gardens or for purposes of irrigation ; 
fe) for making or watering roads or paths ; or 
( f) for building purposes. 

[a] Substituted by the Cantonments (Amendment) Act, 1836 (*24 [XXIV] of 1936), S, 69, for “Cantonment 
Authority”. 

221. If it appears to the ^[Board] that any building or land in the cantonment is without a 
Poioer to require Proper supply of pure water, the [Board] may, by notice in writing, require 

%mter supply to be the owner, lessee or occupier of the building or land to obtain from a source of 
tciken, public water-supply such quantity of water as is adequate to the requirements 

of the persons usually occupying or employed upon the building or land, and to provide commu- 
nication pipes of the prescribed size and description, and to take all necessary steps for the above 
purposes. 

[a] Substituted by- the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”. 

222. (l) The [Board] may, by agreement, supply, from any source of public water-supply. 
Supply of water the owner, lessee or occupier of any building or land in the cantonment with 

under agreement any water for any purpose, other than a domestic purpose, on such terms and 
conditions, consistent with this Act and the rules and bye-laws made thereunder as may be agreed 
upon between the ^ [Board] and such owner, lessee or occupier, 

(2) The ® [Board] may withdraw such supply or curtail the quantity thereof at any time if it 
should appear necessary to do so for the purpose of maintaining sufficient supply of water for 
domestic use by inhabitants of the cantonment, 

[a] Substituted by the Cantonments (Amendment) Aet, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”, 

223. Notwithstanding any obligation imposed on ^[Boards] under this Act, a ^[Board] shall 
Board not liable for not be liable to any forfeiture, penalty or damages for failure to supply 

failure of supply, water or for curtailing the quantity thereof if the failure or curtailment, as 
the case may be, arises from accident or from drought or other unavoidable cause unless, in the 
case of an agreement for the supply of water under section 222, the ^[Board] has made express 
provision for forfeiture, penalty or damages in the event of such failure or curtailment, 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authorities”, [b] Substituted by S. 69, ibid,^ “Cantonment Authority”. 

224. Notwithstanding anything hereinbefore contained or contained in any agreement under 
Conditions of uni- section 222, the supply of water by a [Board] to any building or land shall 

^ersal application. be, and shall be deemed to have been, granted subject to the following 
conditions, namely : — 

(a) the owner, lessee or occupier of any building or land in or on which water supplied by 
the ® [Board] is wasted by reason of the pipes, drains or other works being out of repair 
shall, if he has knowledge thereof, give notice of the samje to such officer as the ^ [Board] 
may appoint in this behalf ; 

(b) the Executive Officer or any other officer or servant of the ^ [Board] authorised by it in 

writing in this behalf may enter into or on any premises supplied with water by the 
[Board], for the purpose of examining all pipes, taps, works and fittings connected with 
the supply of water and of ascertaining whether there is any waste or misuse of such 
water ; 
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(c) the ^ [Board] may, after giving notice in writing, cut off the connection between any 
source of public water-supply and any building or land to which water is supplied for 
any purpose therefrom, or turn off such supply if — 

(i) the owner or occupier of the building or land neglects to pay the water-tax or other 
charges connected with the water-supply within one month from the date on which 
such tax or charge falls due for payment ; 

(ii) the occupier refuses to admit the Executive OjBScer or other authorised oflScer or servant 
of the ^ [Board] into the building or land for the purpose of making any examination 
or inquiry authorised by clause (b) ot prevents the making of such examination or 
inquiry ; 

(ill) the occupier wilfully or negligently misuses or causes waste of water ; 

(iv) the occupier wilfully or negligently injures or damages his meter or any pipe or tap 
conveying water from the water- works ; 

(v) any pipes, taps, works or fittings connected with the supply of water to the building 
or land are found, on examination by the Executive Officer, to be out of repair to 
such an extent as to cause a waste of water ; 

(d) the expense of cutting off the connection or of turning off the water in any case referred 
to in clause (c) shall be paid by the owner or occupier of the building or land ; 

(e) no action taken under or in pursuance of clause (c) shall relieve any person from any 
penalty or liability which he may otherwise have incurred. 

[a] Substituted hj the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”. 

225. A ^■[Board] may allow any person not residing within the limits of the cantonment to 
Sup^y to persoois take or be supplied with water for any purpose from any source of public 
outside cantcnme^iL water-supply on such terms as it may prescribe, and may at any time with- 
draw or curtail such supply, 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69. for “Cantonment 
Authority”, 

Penalty, 226. Whoever — 

(a) uses for other than domestic purposes any water supplied by a [Board] for domestic 
use, or 

(h) where water is supplied by agreement with a ® [Board] for a specified purpose, uses that 
water for any other purpose, 

shall be punishable with fine which may extend to fifty rupees, and the ^[Board] shall be entitled 
to recover from him the price of the water misused. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”, 

Water i Drainage and other Connections. 

Power of Board to lay 227. A [Board] may carry any cable, wire, pipe, drain, sewer or 

wires, connections, etc. channel of any kind,— 

(a) for the purpose of carrying out, establishing or maintaining any system of water-supply, 
lighting, drainage; or sewerage, through, across, under or over any road or street, or any 
place laid out or intended as a road or street, or, after giving reasonable notice in writing 
to the owner or occupier, into, through, across, under or over any land or building, or 
up the side of any building, situated within the cantonment, or 
{b) for the purpose of supplying water or of the introduction or distribution of outfall of water 
or for the removal or outfaM of sewage, after giving reasonable notice in writing to the 
owner or occupier, mfeo, through, across, under or over any land or building, or up the 
side of any building, situated outside the cantonment ; 
and inay atall times do all acts and things which may be necessary or expedient for repairing or 
maintaining any such cable, wire, pipe, drain, sewer or channel in an effective state for the purpose 
for which the same may be used or is intended to be used : 

Brovifl^^ that no nuisance shall be oau^ in excess of what is reasonably necessary for the 
proper exeoufioii of the work • 
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Provided, further, that compensation shall be payable to the owner or occupier for any 
damage sustained by him which is directly occasioned by the carrying out of any such operation. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [NXIV] of 1936), S. 69, for “Cantonment 

Authority**. 

228. In the event of any cable, wire, pipe, drain, sewer or channel being laid or carried above- 
Wires, etc., laid above the surface of any land or through, over or up the side of any building, such 

surface of ground. cable, wire, pipe, drain, sewer or channel shall be so laid or carried as to 
interfere as little as possible with the rights of the owner or occupier to the due enjoyment of such 
land or building, and compensation shall be payable by the ^ [Board] in respect of any substantial 
interference with the right to any such enjoyment. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XSIV] of 1936), S. 69, for “Cantoimtent* 

Authority”. 

229. No person shall, for any purpose whatsoever, without the permission of the ^ [Board], at 
Connection with main ^iHy time make Or cause to be made any connection or communication 

not to be made without with any cable, wire, pipe, drain, sewer or channel constructed or main- 
: 96 rmiss%on. tained by, or vested in, a ® [Board]. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 

Authority”. 

230. A ^ [Board] may prescribe the size of the ferrules to be used for the supply of gas, if 

Poiver to prescribe establish meters or other appliances for the purpose of testing 

ferrules and to esta- the quantity of any water, or the quantity or quality of any gas supplied to- 
Uish meters, etc. any premises by the ^ [Board], 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIY] of 1936), S. 69, for “Cantonment 

Authority*’. 

231. The ferrules, communication pipes, connections, meters, stand-pipes and all fittings 
Power of inspection, thereon or connected therewith leading from water mains or from pipes, 

drains, sewers or channels into any house or land, to which water or gas is supplied by a ^[BoardJ, 
and the pipes, fittings, and works inside any such house or within the limits of any such land, 
shall in all eases be ^[installed or] executed subject to the inspection and to the satisfaction of the- 
^ [Board]. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 

Authority”, [b] Inserted by the Eepealing and Amending Act, 1930 (8 [VIII] of 1930), S. 2 and Sch. I, 

282. A ^ [Board] may fix the charges to be made for the establishment by them or through 
Power to fix rates their agency of communications from, and connections with, mains, or pipes- 
and charges. for the supply of water, or gas, or for meters or other appliances for testing 

the quantity or quality thereof supplied, and may levy such charges accordingly. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 

Authority”. 

Application of this Chapter to Government Water-supplies, 

233. (l) Where in any cantonment there is a water-supply under the control of the ^[Military 
Government water-supply. Engineer] Services or the Public Works Department, the Officer of the 
® [Military Engineer] Services or of the Public Works Department, as the case may be, in charge 
of such water-supply (hereinafter in ^[this Chapter] referred to as the Officer) may publish in 
the cantonment in such manner as he thinks fit a notice declaring that any lake, stream, spring, 
well, tank, reservoir or other source, whether within or without the limits of the cantonment (other 
than a source of public water-supply) under the control of the ° [Board] is a source of public water- 
supply and may, for the purpose of keeping any such source in good order or of protecting it from 
contamination or from use, require the ° [Board] to exercise any power conferred upon Hit} by 
section 219. 

(^) In the case of any water-supply such as is referred to in sub-section (1)^ the following 
provisions of this Chapter, namely, the provisions of sections 220, 222, 323, 224, 226, 227, 228, 229, 280, 
231 and 232 shall, as far as may be, be applicable in respect of the supply of water to the cantonment, 
and for the purpose of such application references to the ®[Board] shall be construed as references 
to the Officer, and references to the Executive Officer or other officer or servant of the ^ [Board] 
shall he construed as references to such person as may be authorised in this behalf by the Officer. 

H(8) The provisions of section 222 shall be applicable in respect of the supply of water by 
agreement to the Board by the Officer for- use for any purpose other than a domestic purpose in 
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like manner as they are applicable to such supply to the owner, lessee or occupier of any building 
or land in the cantonment.] 

[a] Suhstiiuted by the Cantonments (Amendment) Act, 1925 (7 [VII] of 1925), S. 9, for “Military Works”, 
[o] SuhUiiiited by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 57, for “this section and 
in section 234”. [c] Substituted by S. 69, ihid^ for “Cantonment Authority”, [d] Substituted for “that 
Authority” by the Kepealing and Amending Act, 1939 (34 [XXXIV] of 1939), S. 2 and Sch. I. [28-9-1939.] 
[e] Sub-section (3) was added by the Cantonments (Amendment) Act, 1942 (15 [XV] of 1942), S. 10. 
[30-3-1942.] 

234. In any case in which the provisions of section 233 app)ly ^[and in w^hich the Board is not 
Bceovcrr/ of charges, receiving a bulk supply of water under section 234A,] the water-ta^, if any, 
imposed in the cantonment and all other charges arising out of the supply of water which may be 
iiwjMed under the provisions of this Chapter as applied by section 233 shall be recovered. by the 
^ffiSird], and all monies so recovered, or such proportion thereof as the ® [Central Government] 
may in each case determine, shall be paid by the ^ [Board] to the OjBdcer. 

[a] Inserted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 58. [b] Substituted by S. 69, 
%hid^ for “Cantonment Authority”, [o] Substituted by A. 0. for “Local Government”. 

*^[234 A. (l) Where in any cantonment there is a water-supply such as is referred to in sub- 
Stcpply of water from section (1) oi section 233, the Board may ^[and so long as the Board is 
Government water supphj unable to provide a water-supply of its own, it shall] receive from the 
to the Board, Military Engineer Services or the Public Works Department, as the case 

may be, at such point or points as may be agreed upon between the BoaH and the Oflacer, a supply 
of water adequate to the requirements for domestic use of all persons in th^Nifantonment other than 
‘entitled consumers. 

(2) Any supply of water received under sub-section (l) shall be a bulk supply, and the Board 
shall make such payments to the Officer for all water so received as may be agreed upon between 
the Board and the Officer, or, in default of such agreement, as may be determined by the ‘^[Central 
Government] to be reasonable having regard to the actual cost of supplying the water in the canton- 
ment and the rate charged for water in any adjacent municipality: 

Provided that, notwithstanding anything contained in this Act, the Board shall not charge for 
the supply to persons in the cantonment of water received by the Board under this section a rate 
calculated to produce more than the sum of the payments made to the Officer for water received 
and the actual cost of the supply thereof by the Board to consumers. 

(S) any dispute arises between the Board and the Officer regarding the amount of water 
adequate to the requirements of persons in the cantonment other than entitled consumers, the dispute 
shall be referred to the ° [Central Government] whose decision shall be final.] 

[a] Section 234A was inserted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of .1936), S. 59. 

[b] Inserted by the Cantonments (Amendment) Act, 1942 (15 [XV] of 1942), S. 11. [30-3-42]. 

[c] Substituted by A. O. for “Governor-General in Council.” 

^[234B« Where under the provisions of sub-section (1) of section 234A a bulk supply of water 
Functions of the Board in is received by the Board, the Board shall be solely responsible for the 
relation to distribution of supply of water to all persons in the cantonment other than entitled 
hulk supply, consumers ; and the provisions of this Act shall apply as if such bulk, 

supply were a source of public water-supply under the control of the Board and as if the communi- 
cations from and connections with such bulk supply for the purpose of supplying water to such 
persona were a system of water-supply established and maintained by the Board.] 

[a] Section 234B was inseo’ted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 59. 


CHAPTER XIV. 

Removal and Exclusion from Cantonments and Suppression 
^ OF Sexual Immorality. 

2S6. The ^[Officer Commanding the station] may, on receiving information that any building 
Bower to remove brothels in the cantonment is used as a brothel or for purposes of prostitution, 
.and prostitutes, by order in writing setting forth the substance of the information 

s:©cdved,-summon the owner, lessee, tenant or occupier of the building to appear before him either 
to persou or by an authorised agent, and, if the **[Officer Commanding the station] is then satisfied 

^ Chapter XIV — Note 1 

[1] As to powet of the Central Government to area beyond a cantonment and in the vicinity thereof, 
^extend any of the provisions of Chapter XIV to any see section 286, 
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as to the truth of the information, he may, by order in writing, direct the owner, lessee, tenant or 
occupier, as the case may be, to discontinue such use of the building within such period as may be 
specified in the order. 

fu] SitbsHiiited by tbe Ciintonment-s ^Amendment} Act, 1925 (7 [Til] of 1925), S. 10, for ‘‘Commanding Officer 
of a Cantonment”, [b] Substituted by S. 14, ibid, for "‘Commanding Officer of tbe Cantonment”. 

236. ^ 1 } Whoever in a cantonment loiters for the purpose of prostitution or importunes any 
Fe?ialt?f for loiierina and P^^^on to the commission of sexual immorality, shall be punishable 

ituportimbv} fir ‘purposes of with imprisonment which may extend to one month, or with fine which 
pycshtitiion. may extend to two hundred rupees. 

(2/ iso prosecution for an offence under this section shall be instituted except on tbe 
complaint of tbe person importuned, or of a military officer in whose presence the offence was 
committed, or of a member r.z the Military or Air Force Police, being employed in the cantonment 
and auihorised m this behalf by the ‘^[Officer Commanding the station], in whose presence the 
otfence was committed, or of a police officer not below the rank of a sub-inspector ^[or a sergeant] 
who is employed in the cantonment and authorised in this behalf by the ® [Officer Commanding the 
station] ^[with the concurrence of the district Magistrate.] 

[a.] Substituted by the CantOiiiiient^ (AiJit-ndment; Aet, 1925 l7 [Til] of 1925^, S. 14, for “Commandiog Officer 
of the Cantonment”, [b] Inserted by the Cu^ntonments tAniendmentj Act. 1931 (7 [Til] of 1931), S. 7. 

237. If the ^[Officer Commanding the stationl is, after such inquiry as he thinks necessary, 
Bemoval of leicd persons satisfied that any parson residing in or frequenting the cantonment is a 

from cantonment, prostitute or has been convicted of an offence under section 236, or of the 

abetment of such an offence, he may cause to be served on such person an order in writing 
requiring such person to remove from the cantonment w’ithin such time as may be specified in the 
order, and prohibiting such person from re-entering it without the permission in writing of tbe 
^’[OfficGr Commanding the station.] 

[a] Substituted by the Cantonments (Amendment) Act, 1925 (7 [TII] of 1925), S. 10, for “Commanding Officer 
of a Cantonment”, [b] Substituted by S. 14, ibid, for “Commanding Officer of the Cantonment”. 

Bemoval and exclusiov 288. (1) A Magistrate of the first class, having iurisdiction in a 

from cantonment of dis- cantonment, on receiving information that any person residing in ' or 
orderly persons, frequenting the cantonment — 

(a) is a disorderly person who has been convicted more than once of gaming or who keeps 
or frequents a common gaming house, a disorderly drinking shop or a disorderly house 
of any other description, or 

(h) has been convicted more than once, either within the cantonment or elsewhere, of an 
offence punishable under chapter XTII of the Indian Penal Code, or 

(c) has been convicted, either within the cantonment or elsewhere, of any offence punishable 

under section 156 of the Army Act,^ or 

(d) has been ordered under Chapter vm of the Code of Criminal Procedure, 1898, either 
within the cantonment or elsewhere, to execute a bond for his good behaviour, 

may record in writing the substance of the information received, and may issue a summons to such 
person requiring such person to appear and show cause why he should not be required to remove 
from the cantonment and be prohibited from re-entering it. 

(2) Every summons issued under sub-section (1) shall be accompanied by a copy of the 


Section 236 — Note 1 

[1] As to when a police officer may arrest a person 
for an offence under this section, see S- 250 (b). 

[2] Person importuning need not importune to com- 
mission >o£ sexual immorality with himself or herself. 
(Vol 23) 1936 AU 129 (130) : 37 Cri L Jour 372. 

[3] A male can be convioted of the offence of 
loitering because prostitution may be female or male 
prostitution. (Vol 13) 1926 Bom 227 (227) : 27 Cri Ii 
Sour 555. 

[4] In order that a conviction may be legal under 
sub-seotion (1) prosecution should be started strictly in 
accordance with sub-section (2). Thus, where an Execu- 
tive Officer of a cantonment launched a prosecution 
under sub-section (1) and it was found that none of the 
conditions mentioned in sub-section (2) were fulfilled, 


tbe conviction of the accused was set aside by tbe High 
Court as the prosecution was not legally institute. 
(Tol 20) 1933 Lab 590 (591) : 35 Cri L Jour 509. 

[5] Regimental Provost Sergeant sending complaint 
under S. 236 to Sub-Inspector — Latter forwarding ori- 
ginal to Magistrate — Sergeant, member of Military 
Police, and authorised to make complaint under S. 236 
— Part of the offence committed in his presence— Com- 
plaint held was properly made. (Vol 23) 1936 All 129 
(130, 131) : 37 Cri L Jour 372. 

Section 238 — Note 1 

[1] As to whether all proceedings to enforce the order 
and all prosecutions for any contrav^tion thereof shaE 
be held in abeyance pending the decision of the appeal 
from an order under this secrion, see S. 276. 

IH. 21. 
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record aforesaid, and the copy shall be served along with the summons on the persons against 
whom the summons is issued. 

(3) The Magistrate shall, when the person so summoned appears before him, proceed to 
inquire into the truth of the information received and take such further evidence as he thinks fit, 
and if upon such inquiry, it appears to him that such person is a person of any kind described in 
sub-section (l) and that it is necessary for the maintenance of good order in the cantonment that 
such person should be required to remove therefrom and be prohibited from re-entering the can- 
tonment, the Magistrate shall report the matter to the ^[Officer Commanding the station], and, if 
the ^[OfiScer Commanding the station] so directs, shall cause to be served on such person an order 
in writing requiring him to remove from the cantonment within such time as may be specified in 
the order and prohibiting him from re-entering it without the permission in writing of the ^[Officer 
Commanding the station] . 

[a] (1881) 44 & 43 Yiet., c. 58. [b] Substituted by the Cantonments (Amendment) Act, 1925 (7 [VII] of 1925), 
S. 14, for ‘‘Commanding Officer of the Cantonment**. 

239. (l)'ii any person in a cantonment causes or attempts to cause or does any act which 

Bemoval and exclusion he knows is likely to cause disloyalty, disaffection or breaches of 
from cantomnmt of sediti- discipline amongst any portion of His Majesty’s forces or is a person 
ous persons. [Officer Commanding the station] has reason to believe, is 

likely to do any such act, the [Officer Commanding the station] may make an order in writing 
setting forth the reasons for the making of the same and requiring such person to remove from the 
cantonment within such time as may be specified in the order and prohibiting him from re-entering 
it without the permission in writing of the ® [Officer Commanding the station] : 

Provided that no order shall be made under this section against any person unless he has had 
a reasonable opportunity of being informed of the grounds on which it is proposed to make the 
order and of showing cause why the order should not be made. 

(2) Every order made under sub-section (1) shall be sent to the Superintendent of Police of 
the district, who shall cause a copy thereof to be served on the person concerned. 

(8) Upon the making of any order under sub-section (1), the [Officer Commanding the 
station] shall forthwith send a copy of the same to the ^[Central Government], 

(4) The ^[Central Government] may, of its own motion, and shall, on application, made to 
it in this behalf within one month of the date of the order by the person against whom the order 
has been made, call upon the District Magistrate to make, after such inquiry as the ^[Central 
Government] may prescribe, a report regarding the justice of the order and the necessity therefor. 
At every such inquiry the person against whom the order has been made shall he given an 
opportunity of being heard in his own defence. 

(6) The ^[Central Government] may, at any time after the receipt of a copy of an order sent 
tmder sub-section (3)^ or where a report has been called for under sub-section (4), on receipt of 
that report, if it is of opinion that the order should be varied or rescinded, ®[make such order 
thereon as it thinks fit] . 

(6) Any person who has been excluded from a cantonment by an order made under this 
section may, at any time after the expiry of one month from the date thereof, apply to the Officer 
Oommanding-in-Ohief, the Command, for the rescission of the same and, on such application being 
made, the said Officer may, after making such inquiry, if any, as he thinks necessary, either reject 
the application or rescind the order. 

[a] Substituted by the Cantonments (Amendment) Aet, 1925 (7 [VII] of 1925), S. 14, for “Commanding Officer 
of the Cantonment’*, [b] Substituted by A. O. for “Locsal G-overnment**. [o] Suibstituted^ by A. O. for 
“refer the case to the Governor-General in Council, who shall pass such orders thereon as he thinks fit”. 

Penalty, 2i0. Whoever — 

(a) fails to comply with an order issued under this Chapter within the period specified 
therein, or, whilst an order prohibiting him from re-entering a cantonment without 
permission is in force, re-enters the cantonment without such permission, or 


Section 239 Note 1 

£1] “"We recognise that preventive powers of the 
natnie given in this section are necessary, and we are 
satisfied that sufficient safeg^rds against the possibility 
of abuses are provided, subject to the incorporation of 
two amendnciMitB which we have made. The first of 
these makes it clear that the person whom it is proposed 


to ezpel shall be given an opportunity of hearing the 
grounds on which his expulsion is considered necessary 
before being required to show cause under sub-clause (1). 
The second makes it clear that at any inquiry by the 
District Magistrate under sub-clause (4) the person ex- 
pelled shall be given an opportunity of being heard in 
bis own defence.** — Select Committee EeporL 
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knowing that any person has, under this Chapter, been required to remove from the 
cantonment and has not obtained the requisite permission to re-enter it, harbours or 
conceals such person in the cantonment, 

shall be punishable wich fine which may extend to two hundred rupees, and, in the case of a 
continuing offence, with an additional fine w’hieh may extend to twenty rupees for every day after 
the first during w'hich he has persisted in the offence. 

OHAPTEE XV. 

Powers, Phocbduhe, Penalties and Appeals. 

Entry and Impaction. 

2$1. It shall he iawiul for the President or the Vice-President of a Board, or the Executive 
cf Officer, or the Health Officer or Assistant Health Officer, or any person 
specially authorised by the Health Officer or the Assistant Health Officer, or for any other person 
authorised by general or special order of a ® [Board] in this behalf, to enter into or upon any 
building or land with or without assistants or workmen in order to make any inquiry, inspection, 
measurement, valuation or survey, or to execute any work, which is authorised by or under this 
Act or which it is necessary to make or execute for any of the purposes or in pursuance of any 
of the provisions of this Act or of any rule, bye-law or order made thereunder : 

Provided that nothing in this section shall be deemed to confer upon any person any power 
such as is referred to in section 207 or section 215 or to authorise the conferment upon any person 
of any such powder. 

[a] Subshtuted by the Cantonments (Amendment) Act. 1936 (24 [XXIV] of 1936), S. 69, ior “Cantonment 

Authority”. 

242. With the previous sanction of the President, any member of a Board may inspect any 

Poivers of mspecho^i work or institution constructed or maintained, in whole or part, at the 
by member of a Board, expense of the Board, and any register, book, accounts or other document 
belonging to, or in the possession of, the Board. 

Power of mspecho7i, etc. 248. (l) k ^[Board] may, by general or special order, authorise any 
person — 

(a) ^ inspect any drain, privy, latrine, urinal, cesspool, pipe, sewer or channel in or on any 
building or land in the cantonment, and, in his discretion, to causa the ground to be 
opened for the purpose of preventing or removing any nuisance arising from the drain, 
privy, latrine, urinal, cesspool, pipe, sewer or channel, as the case may be ; 

(h) to examine works under construction in the cantonment, to take levels or to remove, 
test, examine, replace or read any meter. 

(2) If, on such inspection, the opening of the ground is found to be necessary for the preven- 
tion or removal of a nuisance, the expenses thereby incurred shall be paid by the owner or occupier 
of the land or building, but if it is found that no nuisance exists or but for such opening would 
have arisen the ground or portion of any building, drain, or other work opened, injured or 
removed for the purpose of such inspection shall he filled in, reinstated, or made good, as the case 
may he, by the ® [Board], 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 

Authority”. 

244. (1) The Executive Officer of a cantonment may, with or without assistants or workmen, 

Power to enter land adjoin^ enter on any land within fifty yards of any work authorised by or 
ing land where work is in under this Act for the purpose of depositing thereon any soil, gravel, 
progress. stom or other materials, or of obtaining access to such work, or for 

any other purpose connected with the carrying on of the same. 

(2) The Executive Officer shall, before entering on any land under sub-section (l)t give the 
occupier, or, if there is no occupier, the owner not less than three days* previous notice in writing 
of his intention to make such entry, and shall state the purpose thereof, and shall, if so required by 
the occupier or owner, fence off so much of the land as may be required for such purpose. 


Chapter XV ^ Note 1 

[1] Aa to the power of the Central Government to beyond a cantonment and in the vicinity thereof, see 

extend any of the provisions of Chapter XY to any area S^tion 286. 
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(B) The P^xecutive Officer shall, in exercising any power conferred by this section, do as little 
damage as may be, and compensation shall be payable by the ^ [Board] to the owner or occupier 
of such land, or to both, for any such damage whether permanent or temporary. 

[a] Suh&tiTuhd by the Cantonments (Amendment) Act, 1936 (24 [XXIY] of 1936), S. 69, for “Cxntonment 
Autbority’’. 

Ihcalvif} into 245. It shall be lawful for any person, authorised by or under this Act to 

•^^rciKises. make any entry into any place, to open or cause to be opened any door, 

gate or other barrier — 

(a if he considers the opening thereof necessary for the purpose of such entry; and 
(bj if the owner or occupier is absent, or being present refuses to open such door, gate or 
barrier. 

Entry to he made 246. Sa^e as otherwise expressly provided in this Act, no entry authorised by 
in the day tune, or under this Act shall be made except between the hours of sunrise and 
sunset. 

247. Save as otherwise expressly provided in this Act, no building or land shall be entered 
Oif ner^s consent ordi- without the consent of the occupier, or if there is no occupier, of the owner 

nariUj to he obtained. thereof, and no such entry shall be made without giving the said occupier 
or owner, as the case may be, not less than four hours’ written notice of the intention to make 
such entry ; 

Provided that no such notice shall be necessary if the place to be inspected is a stable for 
horses or a shed for cattle, or a latrine, privy or urinal, or a work under construction. 

248. When any place used as a human dwelling is entered under this Act, due regard shall 
Begard to he had to social be paid to the social and religious customs and usages of the occupants 

and religious usages. of the place entered, and no apartment in the actual occupancy of a 

female shall be entered or broken open until she has been informed that she is at liberty to with- 
draw and every reasonable facility has been afforded to her for -withdrawing. 

249. Whoever obstructs or molests any person employed by a ^ [Board], who is not a public 
Penalty for obstruction, ^servant within the meaning of section 21 of the Indian Penal Code or any 

person with whom the ^ [Board] has lawfully contracted, in the execution of his duty or of anything 
which he is empowered or required to do by virtue or in consequence of any of the provisions of 
this Act or of any rule, bye-law or order made thereunder, or in fulfilment of his contract, as the 
case may be, shall be punishable with fine which may extend to one hundred rupees. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for ^‘Cantonment 
Authority’’. 

Powers and Duties of Police Officers. 

250. Any member of the police force employed in a cantonment may, without a warrant, 
Arrest iciiliout warrant arrest any person committing in his view a breach of any of the provi- 
sions of this Act which are specified in Schedule iv : 

Provided that — 

(a) in the case of the breach of any such provision as is specified in Part B of schedule iv, 
no person shall be so arrested who consents to give his name and address, unless there is 
reasonable ground for doubting the accuracy of the name or address so given, the burden 
of proof of which shall lie on the arresting officer, and no person so arrested shall be 
detained after his name and address have been ascertained; and 

(b) no person shall be so arrested for an offence under section 236 except — 

(i) at the request of the person importuned or of a military ofiScer in whose presence the 

offence was committed; or 

(ii) by or at the request of a member of the Military or Air Force Police, who is employed 

in the cantonment and authorised in this behalf by the [Officer Commanding the 
station], and in whose presence the offence was committed or by or at the request of 

(Vol 22) 1935 All 160 (161) : 36 CriL Jour 356. 
Section 249 — Note 1 

[1] Mere refusal to pay rent is not an obstruction 
within the meaning of this section. (Vol 19) 1932 All 
386 (389). . i 


Section 247 — Note 1 

[1] The entry which is contemplated in S. 247 which 
requites four hours* written notice is an entry without 
the consent of the occupier or the owner. But if the 
entry is with the implied consent of the occupier or the 
owner no question of four hours* written notice arises. 
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any police officer not below the rank of a snb-inspector who is employed in the 
cantonment and anthorised in this behalf by the “[Officer Commanding the station]. 

[!i] Sulshiuted by the Cantonments (Amendment) Act, 1925 (7 lVII] of 192-5), S. 14, for “ Commanding 
" Oihcer ot the Caiitoament”. 

251. It shall be the duty of all police officers fo give immediate information to the ^[Board] 
TJuiks of TfoUcc of the commission of any offence against the provisions of this Act or of any 

ojfficers, rule or bye-law made thereunder, and to assist all cantonment officers and 

servants in the exercise of their lawful authority. 

>3 Suht*iiu:cd by the Cuntonments • AiiKnJment) Act, 1936 (24 [XXIT] of 1930). S. 69, for “Cantonment 
Authority’*. 

Notices. 

252. Wbei'e any notice, order or requisition made under this Act or any rule or bye-law made 
^^Xoiices to fix Feaso;:ahle thereunder requires anything to be done for the doing of which no time 

13 fixed in this Act or in the rule or bye-law, the notice, order or 
requisition shall specify a reasonable time for doing the same. 

Aiiihenhcaiion nnd FCilidirj 253. Every notice, order or requisition issued by a *^[Board] under 

Of notices issued h}j Board, qj. bye-lavT made thereunder shall be signed — 

^ a ) either by the President of the Board or by the Executive Officer, or, **'] 

( b) by the members of any committee especially authorised by the ^ [Board] in this behalf. 

[a] Substituted by the Cantonments ^Amendment) Act, 1936 (24 [XXIV] of 1936), S 69, for “Cantonment 
Authority**, [b] The words “where there is a Board’* were repealed by S. 60, ibid, [c3 The words “where 
there is no Board, by the Executive Officer ; or*’ \Yere repealed by S. 60, ibid. 

254. ( 1) Every notice, order or requisition issued under this Act or any rule or bye-law 
Service of notice, etc, made thereunder shall, save as otherwise expressly provided, be served or 

presented — 

(a) hy giving or tendering the notice, order or requisition, or sending it by post, to the person 
for whom it is intended ; or 

(b) if such person cannot be found, by affixing the notice, order or requisition on some 

conspicuous part of his last known place of abode or business, if within the cantonment, 
or by giving or tendering the notice, order or requisition to some adult male member or 
servant of his family, or by causing it to be affixed on some conspicuous part of the 
building or land, if any, to which it relates. 

(2) When any such notice, order or requisition is required or permitted to be served upon an 
owner, lessee or occupier of any building or land, it shall not be necessary to name the owner, 
lessee or occupier therein* and the service thereof shall, save as otherwise expressly provided, be 
effected either — 

(a) by giving or tendering the notice, order or requisition, or sending it by post, to the owner, 
lessee or occupier, or, if there are more owners, lessees or occupiers than one, ^[to] any 
one of them ; or 

(b) if no such owner, lessee or occupier can be found, by giving or tendering the notice, order 
or requisition to the authorised agent, if any, of any such owner, lessee or occupier, or to 
an adult male member or servant of the family of any such owner, lessee or occupier, or 
by causing it to be affixed on some conspicuous part of the building or land to which it 
relates. 

fSJ When the person on whom a notice, order or requisition is to be served is a minor, 
service upon his guardian or upon an adult male member or servant of his family shall be deemed 
to be service upon the minor. 

[a] Substituted for “on** by the Repealing and Amending Act, 1940 (32 [XXXII] of 1940), S. 3 and Seh. II. 
[27-11-1940.] 

255. Every notice which, by or under this Act, is to be given or served as a public notice or 
Method of giving as a notice which is not required to be given to any individual therein specified 

shall, save as otherwise expressly provided, be deemed to have been sufficiently 
given or served if a copy thereof is affixed in such conspicuous part of the office of the ® [Board] or 
in such other public place, during such period, or is published in such local newspaper or in such 
other manner, as the * [Board] may direct. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XSIV] of 1936), S. 69, for “Cantonment 
Authority’*. 
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256. In the evezit of non-compliance with the terms of any notice, order or requisition issued 
Pciccrs of Board to any person under this Act, or any rule or bye-law made thereunder, requiring 
i?: case of non-covi- auch person to execute any work or to do any act, it shall be lawful for the 
p'iance with notice, [Board], whether or not the person in default is liable to punishment for such 
default or has been prosecuted or sentenced to any punishment therefor, after 
giving notice in writing to such person, to take such action or such steps as may be necessary for 
the completion of the act or work required to be done or executed by him, and all the expenses 
incurred on such aceount shall be recoverable by the ^ [Board]. 

Tj] SuhshiiUcd by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”. 

Becovery of Money, 

257. (1) If any such notice as is referred to in section 256 has been given to any person in 
Liahthty of occupier respect of property of which he is the owner, the ^ [Board] may require any 
to imy %n default of occupier of such property or of any part thereof to pay to it, instead of to 
the owner, any rent payable by him in respect of such property, as it falls 
due, up to the amount recoverable from the owner under section 256 : 

Provided that, if the occupier, on application made to him by the ^ [Board], refuses truly to 
disclose the amount of his rent or the name or address of the person to whom it is payable, the 
[Board] may recover from the occupier the whole amount recoverable under section 256. 

(2) Any amount recovered from an occupier instead of from an owner under sub-section (l) 
shall, in the absence of any contract between the owner and the occupier to the contrary, be deemed 
to have been paid to the owner. 

[a] Substituted by tbe Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority*’. 


258. (l) Where any person, by reason of his receiving the rent of immoveable property as 
Belief to agents an agent or trustee, or of his being as an agent or trustee the person who w’ould 
and trustees,^ receive the rent if the property were let to a tenant, would under this Act be 
bound to discharge any obligation imposed on the owner of the property for the discharge of which 
money is required, he shall not be bound to discharge the obligation unless he has, or but for his 
own improper act or default might have had, funds in his hands belonging to the owner sufiScient 
for the purpose. 

^ (2) The burden of proving any fact entitling an agent or trustee to relief under sub- 
section (l) shall lie upon him, 

(8) Where any agent or trustee has claimed and established his right to relief under this 
section, the ®'[Board] may, by notice in writing, require him to apply to the discharge of such 
obligation as aforesaid the first monies which may come to his hands on behalf, or for the use, of 
the owner, and, on failure to comply with the notice, he shall be deemed to be personally liable to 
discharge the obligation. 

[a] Substituted by tbe Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Autbority”, 


^[259. (1) Notwithstanding anything elsewhere contained in this Act, arrears of any tax and 
Method of recovery, any other money recoverable by a Board under this Act may be recovered 
together with the cost of recovery either by suit or, on application to a Magistrate having jurisdic- 
tion in the cantonment or in any place where the person from whom such tax or money is 
recoverable may for the time being be residing, by the distress and sale of any moveable property 
of, or standing timber, growing crops or grass belonging to, such person which is within the limits 


Section 259 — Note 1 

[1] This section was substituted for tbe old section 
by tbe Cantonments (Amendment) Act, 1936. Under 
the old section only moveable property was mentioned; 
but under tbe new section in addition to moveable pro- 
perty, standing timber, growing crops or grass are also 
include^ Further, under the new section the proviso to 
sttb-sectkjp (1) exempts tools of artisans from such dis- 
tress or sale. 

[2] The eaqpiession ‘recoverable by a Board under 
tins Act’ applies to such dues os are recoverable by the 


Board under the express provisions of certain sections 
of this Act, which entitle it to levy fees for permitting 
acts to be done which cannot otherwise be done without 
the sanction or permission of the Board in tbe interest 
of sanitation and general welfare of tbe cantonment. It 
does not include moneys which are payable to tbe 
Board under express agreements or contracts which the 
Board is authorised to enter into or to make like an 
ordinary individual. Where, therefore, the Board pro- 
ceeds to recover arrears of rent due from a tenant by 
distress and sale of his moveable property its action is 
illegal. (Vol 20) 1933 Lah 517 (520). 
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of such Magistrate's jurisdiction, and shall, if payable by the owner of any property as such, be a 
charge on the property until paid ; 

Provided that the tools of artisans shall be exempt from such distress or sale. 

(2) An application to a Magistrate under sub-section (1) shall be in writing and shall be 
signed by the President or Vice-President of the Board or by the Executive Officer, but shall not 
require to be personally presented.] 

[a] Sulbtitiiied by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 61, for the original section. 

Gommittees of Arlitration* 

26Cr, In the event of any disagreement as to the liability of a ® [Board] to pay any 
AvrMcazicn fcr a Cc?;:- Compensation under this Act, or as to the amount of any compensation 
Atit-c cf Ariitrazicn, 30 payable, the person claiming such compensation may apply to the 

3oardI for the reference of the matter to a Committee of Arbitration, and the [Board] shall forth- 
with proceed to convene a Committee of Arbitration to determine the matter in dispute. 

[x] SiCoatitVjted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority’*. 

261. When a Committee of Arbitration is to he convened, the ^[Board] shall cause a public 

Procedure for co7ivm~ notice to be published stating the matter to be determined, and shall 
i7ig Commitiee of ArU- forthwith send copies of the order to the District Magistrate, and to the other 
party concerned, and shall, as soon as may be, nominate such members of 
the Committee, as it is entitled to nominate under section 262, and, by notice in writing, call upon 
the other persons who are entitled to nominate a member or members of the Committee to 
nominate such member or members in accordance with the provisions of that section. 

[a] Substittited by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”. 

Constitution of Co 77 i 7 niiiee 262. (l) Every Committee of Arbitration shall consist of five 
of Arbitratioiu members, namely 

(a) & Chairman who shall be a person not in the service of the [Crown] or the ^ [Board], and 
who shall be nominated by the ^[Officer Commanding the station] ; 

(b) two persons nominated by the ^[Board] ; 

(c) two persons nominated by the other party concerned. 

(2) li the *^CBoard] or the other party concerned or the ° [Officer Commanding the station] 
fails within seven days of the date of issue of the notice referred to in section 261 to make any 
nomination which it or he is entitled to make or, if any member who has been so nominated 
neglects or refuses to act and the ^[Board] or other person by whom such member was nominated 
fails to nominate another member in his place within seven days from the date on which it or he 
may be called upon to do so by the District Magistrate, the District Magistrate shall forthwith 
appoint a member or members, as the case may be, to fill the vacancy or vacancies. 

[a] Substituted by A. 0, for “Government”, [b] Substituted by the Cantonments (Amendment) Aot, 1936 
C24 [XXIV] of 1936), S. 69, for “Cantonment Authority”, [e] Substituted by the Cantonments (Amendment) 
Act, 1925 (7 [VII] of 1925), S.14, for “Commanding OfiScer of the Cantonment”, [d] The words “who shall be 
persons liable to pay taxes in the cantonment and ordinarily resident therein or in the immediate vicinity 
thereof” were repealed by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), B. 62. 

No person to be nominated 263 . (l) 'So person who has a direct interest in the matter under 

who has direct interest or reference or whose services are not immediately available for the 
ivJwse services are not hii- purposes of the Committee, shall be nominated a member of a Com- 
mediately available, of Arbitration. 

( 2 ) If, in the opinion of the District Magistrate, any person who has been nominated has a 
direct interest in the matter under reference, or is otherwise disqualified for nomination, or if the 
services of any such person are not immediately available as aforesaid, and if the ^[Board] or 
other person by whom any such person was nominated fails to nominate another member within 
seven days from the date on which it or he may he called upon to do so by the District Magistrate, 
such failure shall be deemed to constitute a failure to make a nomination within the meaning of 
section 262. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority”. 
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265. (1) ^YlieD a Committee of Arbitration has been dnly constituted, the ^ [Board] shall, by 
2Ii,etings ayid po 7 rer& of notice in writing, inform each of the members of the fact, and the 
Committees of ArhitmUon, Committee shall meet as soon as may be thereafter. 

(2) I he Chairman of the Committee shall fix the time and place of meetings, and shall have 
power to adjourn any meeting from time to time as may be necessary. 

(8) The Committee shall receive and record evidence, and shall have power to administer 
oaths to witnesses, and, on requisition in writing signed by the Chairman of the Committee, the 
District Magistrate shall issue the necessary processes for the attendance of witnesses and the 
production of documents required by the Committee, and may enforce the said processes as if they 
were processes for attendance or production before himself. 

[a] Siibshtuted by the Cantonments (Amendment) Act, 1936 (24 [XXIY] of 1936], S. 69, for “Cantonment 

Authority”. 

265. ( 1) The decision of every Committee of Arbitration shall be in accordance with the 
Decisiojis of Committees majority of votes taken at a meeting at which the Chairman and at 
of Arbitration. least three of the other members are present. 

(2) If there is not a majority of votes in favour of any proposed decision, the opinion of the 
Chairman shall prevail. 

( 8) The decision of a Committee of Arbitration shall be final and shall not be questioned in 
any Court. 

Prosecutions. 

^1(1)1 Save as otherwise expressly provided in this Act, no Court shall proceed to the 
Prosecutions, of any offence made punishable by or under this Act, other than an offence 
specified in Schedule IV, except on the complaint of, or upon information received from the 
^ [Board] concerned or a person authorised by the ^ [Board] by a general or special order in 
this behalf. 

*^l(2) No offence made punishable under this Act shall be tried by any Magistrate or by any 
Bench, if such Magistrate or any of the Magistrates composing the Bench is a member of the Board.] 
[a] Section 266 was re-numbered as snb-seetion (1) of that section by the Cantonments (Amendment) Act, 1936 

(24 [XXIV] of 1936), S. 63. [b] Substituted by S. 69, ibid, for “Cantonment Authority’\ [c] Inserted by 

S. 63, ibid, 

267. (l) k ^ [Board], or any person authorised by it, by general or special order in this 
Composition of offence, behalf, may, either before or after the institution of the proceedings, 
compound any offence made punishable by or under this Act other than an offence under 
chapter xiv: 


Section 266 — Note 1 

[1] “We have excepted from the general rule that cog- 
nizance is not to be taken of ofEenees otherwise than on 
complaint by or under the authority of the Cantonment 
Authority, those offences under the Act for which the 
Police can arrest without warrant ,” — Select Committee 
BeporU 

[2] This section merely lays down that no Court 
shil proceed to the trial of any offence under this Act 
unless moved by the persons mentioned in the section. 
After such persons initiate the proceedings, the Court 
must follow the procedure laid down in the Criminal 
P. 0. This section does not lay down that on the infor- 
mation or complaint of certain persons the Court should 
proceed with the trial of the case irrespective of the 
provisions of the Criminal P. O. (1928) 29 Cri L Jour 
591 (592). 

[3] Offences under S. 141 (1) and offences under 
B. 141 (2} are not specified in Sch. IV. Therefore, no 
Court can proceed with the trial of any of these offences 
except on the complaint filed in accordance with S. 266. 
(V61 ^) 1936 All 905 (906). 

[4] The letter on record, which was WTitten to the 
Bub-Divisional Magistrate, purported to be signed by the 
Bxecutive OflScer of Cantonment Authority. No evi- 
dence was called to prove this letter. Neither was it 
proved to have been signed by the Cantonment Autho- . 


rity nor was the officer proved to have been authorised 
by the Authorities. Held that S, 266 was not complied 
with and the proceedings commenced on that letter and 
the orders passed were invalid. (Vol 22) 1935 All 905 
(906) : 36 Cri L Jour 1493. 

[5] Cantonment Board lodging a complaint signed 
by its Executive Officer— Executive Officer filing no 
authority but having power to file such complaint — 
Affidavit filed in revision Court showing that he had an 
authority to do so — Omission to file authority held was 
curable under S. 537, Criminal P. 0. (Vol 15) 1928 Lab 
946 (947) : 29 Cri L Jour 822. 

[6] On the report of a Cantonment Official, the Can- 
tonment Magistrate wrote : “A is to blame ; prosecute 
A.’* The Magistrate then proceeded to try A himself 
without informing him that he was entitled to have the 
case tried by another Magistrate. It was held that the 
Magistrate should not have tried the case without in- 
forming the accused of his right to trial by another 
Magistrate. (Vol 7) 1920 Lah 203 (204). 

[7] Sub-section (2), as inserted by the amending Act 
in 1936, now specifically provides that no offence made 
punishable under this Act shall be tried by a Magistrate 
if such Magistrate is a member of the Board, The fol- 
lowing case decided in 1928 holding that a cantonment 
Magistrate can try a complaint even though he is a 
member of the Board is no longer good law. (Vol 15) 
1928 Lah 946 (947) : 29 Cri L Jour 822. 
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Provided that no offence shall be eompoundable which is committed by failure to comply 
with a notice, order or requisition issued by or on behalf of the ^ [Board], unless and until the 
same has been complied with in so far as compliance is possible. 

(:^) Where an offence has been compounded, the offender, if in custody, shall be discharged 
and no farther proceedings shall be taken against him m respect of the offence so compounded. 

[a] Substiiufed by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority’*. 

Gejieral Penalty Pi^ovisiom. 

268. Whoever, in any case in which a penalty is not expressly provided by this Act, fails to- 
Genera' fjcniUy, comply with any notice, order or requisition issued under any provision 

thereof, or otherwise contravenes any of the provisions of this Act, shall be punishable with fine 
which may extend to tvro hundred rupees, and, in the case of a continuing failure or contravention, 
with an additional fine which 3nay extend to twenty rupees for every day after the first during 
which he has persisted in the failure or contravention. 

269. Where any person to wbom a licence has been granted under this Act or any agent or 
Cancellation and susi^eji- servant of such person commits a breach of any of the conditions there- 

non of licences, of, or of any bye-law made under this Act for the purpose of regulating 

the manner or circumstances in, or the conditions subject to, which anything permitted by such 
licence is to be or may be done, the [Board] may, without prejudice to any other penalty which 
may have been incurred under this Act, by order in writing, cancel the licence or suspend it for 
such period as it thinks fit : 

Provided that no such order shall he made until an opportunity has been given to the holder 
of the licence to show cause why it should not be made. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonmeni; 
Authority”. 

270. Where any person has incurred a penalty by reason of having caused any damage to* 
Eecoverjj of amount paff- the property of a ®[Board], he shall be liable to make good such damage, 

able m respect of dainage to and the amount payable in respect of the damage shall, in case of dis- 
cantonrnent property, be determined by the Magistrate by whom the person incurring 

such penalty is conviefeed, and, on non-payment of such amount on demand, the same shall be 
recovered by distress and sale of the moveable property of such person, and the Magistrate shall 
issue a warrant for its recovery accordingly. 

[a] Substituted by the Cantonments (Amendment) Act, 19S6 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Authority**. 

Limitaiion, 

271. No Court shall try any i^erson for an offence made punishable by or under this Act, 
Limitaticyn for after the expiry of six months from the date of the commission of the offence,, 

prosecution, unless Complaint in respect of the offence has been made to a Magistrate within 
the six months aforesaid. 

Suits. 

Protection of Board, 272. No suit or prosecution shall be entertained in any Court against. 

Executive Officer, etc. any ® [Board] ^[” * ”] or against any ® [Officer Commanding a station], or 

Section 268 — Note 1 [6] The penal sections of the Act are of so rigorous a 

[1] Where no notice is issued to the accused, this sec- nature that they must be construed strictly in favour 

tion cannot be invoked. (1910) 11 Cri L Jour 17 (18). of an accused as well as against Mm. (1911) 22 Cri L 

[2] A fine cannot be inflicted under this section for Jour 871 (372). 

breach of conditions of a licence, where the licence only [7] See also Notes on Sections 187 and 210, 
provides for suspension or cancellation in case of such 

breach. (1910) 11 Cri L Jour 17 (17). Section 269 — Note 1 

[3] Section 184 provides no penalty for a continuing [1] A Magistrate in his judicial capacity has na 
failure or contravention ; such a penalty is provided authority to cancel a licence. That power is now vested 
in S. 268. (Vol 21) 1934 Oudh 29 (31) : 35 Cri L in the Board. (1888) 15 Cal 452 (455). 

Jour 666. 

[4] The punishment of whipping is not one of the Section 271 — Note 1 

sentences mentioned by the Cantonments Act. (1893) [1] Where there is nothing to show that any new 

1893 Bat 682 (682). (Case under old Act, 1889). buOding was built by the accused within limitation and 

[5] The imposition of a prospective dafly fine under what was built had been completed more than six 

this section is illegal. The proper coarse is to institute a months before the date of complaint, trial for an offence 
further prosecution if need be before further fine is im- under S. 271 is not proper. (Yol 21) 1934 Oudh 29 (31): 

posed. (1911) 12 Cri L Jour 371 (372). 35 Cri L Jour 666. 
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against any member of a Board, or against any officer or servant of a [Board], for anything 
in good faith done, or intended to be done under this Act or any rule or bye-law made thereunder, 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 

Authority”, [b] The words “or authority appointed under sub-section (3) ot section 10” were repealed by 

section 64, ihid. [c] Substituted by the Cantonments (Amendment) Act, 1925 (7 [VII] of 1925), S. 11, for 

“Commanding Officer of a Cantonment”. 

273. TlJ No suit shall be instituted against any ^ [Board] or against any member of a Board, 
Notice to he given or against any officer or servant of a ^ [Board], in respect of any act done, or 
of suits. purporting to have been done, in pursuance of this Act or of any rule or 

bye-law made thereunder, until the expiration of two months after notice in writing has been left 
at the office of the [Board], and, in the case of such member, officer or servant, unless notice in 
writing has also been delivered to him or left at his office or place of abode, and unless such notice 
states explicitly the cause of action, the nature of the relief sought, the amount of compensation 
claimed, and the name and place of abode of the intending plaintiff, and unless the plaint contains 
a statement that such notice has been so delivered or left. 

(2) If the [Board], member, officer or servant has, before the suit is instituted, tendered 
sufficient amends to the plaintiff, the plaintiff shall not recover any sum in excess of the amount 
so tendered, and shall also pay all costs incurred by the defendant after such tender. 

(3) No suit, such as is described in sub-section (1), shall, unless it is an action for the 
recovery of immoveable property or for a declaration of title thereto, be instituted after the expiry 
of six months from the date on which the cause of action arises. 

(4) Nothing in sub-section (l) shall be deemed to apply to a suit in which the only relief 
claimed is an injunction of which the object would he defeated by the giving of the notice or the 
postponement of the institution of the suit or proceeding. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 

Authority”. 

Appeals and Bevision. 

274* (l) Any person aggrieved by any order described in the second column of Schedule V 
Appeals from may appeal to the authority specified in that behalf in the third column 
executive orders, thereof. 

(2) No such appeal shall be admitted if it is made after the expiry of the period specified in 
that behalf in the fourth column of the said Schedule. 

(8) The period specified as aforesaid shall be computed in accordance with the provisions of 
the Indian Limitation Act, 1908, with respect to the computation of periods of limitation thereunder. 

275. (1) Every appeal under section 274 shall be made by petition in writing accompanied 
Petition of appeal, by a copy of the order appealed against. 

(2) Any such petition may be presented to the authority which made the order against which 
the appeal is made, and that authority shall be bound to forward it to the appellate authority, and 
may attach thereto any report which it may desire to make by way of explanation. 

276. On the admission of an appeal from an order, other than an order contained in a notice 
Suspension of action issued under clause (a) ot section 137, section 140, section 176, or section 238 

pending appeal. all proceedings to enforce the order and all prosecutions for any contraven- 

tion thereof shall be held in abeyance pending the decision of the appeal, and, if the order is set 
aside on appeal, disobedience thereto shall not be deemed to be an offence. 


Section 273 — Note 1 

[1] Sub-section (1) of this section does not apply to 
suits on private contracts for which specific rules of 
limitation are prescribed by the Limitation Act. The 
section contemplates actions brought against the Board 
in respect of acts done in pursuance of the Act or any 
rules or bye-laws made thereunder. A suit for the re- 
oovery of the pnee of the goods supplied to the canton- 
ment Booed is not a »suit within the ambit of this 
section. Bence, such a suit is governed by Art. 52, 
limitotip A(^,a^dnotby thisse^^^ (Vol 21) 1934 
All 436 (437)*. 


Section 274 — Note 1 

[1] Conviction by Cantonment Magistrates of ofEences 
punishable under Cantonment Rules are appealable to 
the same extent as convictions by other Magistrates of 
the same class. (1897) 1897 Pun Ee No. 1 Cr. 

[2] A Cantonment Magistrate was expressly made sub- 
ordinate to the District Magistrate by the Cantonments 
Act, 1889, section 7. (1896) 1896 Eat 849 (849), 

[3] The Cantonment Magistrate of Secunderabad in 
his character of a District Magistrate is subordinate to 
the High Court of Bombay in criminal matters relating 
to Christian European British subjects iu Hyderabad 
within the contemplation of S. 626, Criminal P, C. 
(1885) 9 Bom 333 (341, 342). 
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^[(l)] Where an appeal from an order made by the Board] has been disposed of by the 
Eevisioji. District Magistrate '^[either party to the proceedings] may, within thirty days 

from the date thereof, apply, through the ^[OJfficer Commanding-in-Chief, the Command], to the 
"[Central Government], or to such authority as the ° [Central Government] may appoint in this 
behalf, for a revision of the decision. 

Y (**/ ] The provisions of this Chapter with respect to appeals shall apply, as far as may be, 
to applications for revision made under this section. 

la: The ori'^inal sub-seotion ^1) was omitted and sab-sections (2) and (3) were re-numbered as (1) and [2) by 
the Cantonni'ents (Amendment) Act, 1926 (35 (XXXV] of 1926), S. 9. [b] Substituted by the Cantonments 

(Amendment) Act, 1936 >24 [XXIV] of 1936^, S. 69, for “Cantonment Anthority”. [c] Substituted by S. 65, 
2 bid, io'j “the Cantonment Authority’*, [d] Substituted by the Cantonments (Amendment) Act, 1926 (35 
:XXXV: 01 1926; S. 1 -), for “Orilcer Commanding the District”, [e] Substituted by A. 0. for “Local 
Govc-’ament”, 

F.nali:y of a^nxl- 278. Save as otherwise provided in section 27T, every order of an appellate 
orders, authority shall be final. 

279. Xo appeal shall be decided under this Chapter unless the appellant has been heard, or 
Pdght of appellant has had a reasonable opportunity of being heard in person or through a 
tc be heard. practitioner. 


CHAPTER XVL 
Rules akd Bye-laws. 

280. (Ij The ^[Central Government] may, after previous publication, make rules^ to carry 
Power to make Eztlcs. ^];i 0 purposes and objects of this Act. 

(2) In particular, and without prejudice to the generality of the foregoing power, such rules 
may provide for all or any of the following matters, namely : 

(a) the manner in which, and the authority to which, application for permission to occupy 
land belonging to ^[the Crown] in a cantonment is to be made; 

(bj the authority by which such permission may be granted and the conditions to be annexed 
to the grant of any such permission ; 

^L(bb) the allotment to a ®[ Board] of a share of the rents and profits accruing from 
property entrusted to its management under the provisions of section 116A ; ] 

(c) the appointment, control, supervision, suspension, removal, dismissal and punishment of 
servants of Boards ] ; 

(cg) the constitution of a service of Executive Officers and the appointment, control, 
supervision, conditions of service, pay and allowances, suspension, removal, dismissal 
and punishment of the members thereof ; ] 

(d) the circumstances in which security shall be demanded from servants of Boards] and 
the amount and nature of such security ; 

(e) the grant of leave, absentee or acting allow^ance to servants of Boards ] ; 

(f) the creation and management of Provident Funds, and the circumstances in which, and 
the conditions subject to which, contributions thereto shall be made from cantonment 
funds and by servants of Boards ] ; 

(g) the keeping of accounts by ^[Boards] and the manner in which such accounts shall be 
audited and published ; 


Section 277 — Note 1 

^ [1] An order inflicting a fine under S. 268 is a judi- 
cial order and, therefore, is open to revision. (1910) 11 
Cri L Jour 17 (18), 

[2] It is no part of the duty of the superior Court to 
search through a voluminous enactment like the Can- 
tonments Act in order to ascertain whether convictions 
are maintainable otherwise than under the precise sec- 
tion quoted by the Magistrate as his authority. Where, 
therefore, a Magistrate convicts under a wrong section, 
the aoeused is entitled to the benefit of the mistake and 
the Magistrate’s orders are liable to be set aside in revi- 
sion as being illegal. (1911) 12 Cri L Jour 371 (372). 


Section 280 — Note 1 

[1] As to the power of the Central Government to 
extend any rules framed under this section to any area 
beyond a cantonment and in the vicinity thereof, see 
S. 286, 

[2] For cases decided with reference to the rules 
framed under this section, see (1862-68) 1862-68 Bat 505 
(505, 506). (Erection of building on a public road ) ; (1395) 
1895 Fun Be No, 9 (Cr) page 34 (35). (Disregard of 
Magistrate’s proclamation against disease.) ; (1885) 1885 
Pun Be No. 2 (Cr) pages 5 (6) ; (1870) 1870 Pun Re No, 12 
(Cr) page 21 (22, 23), (Breach of rules extended outside 
cantonment limits.) 
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(h) the definition of the persons by whom, and the manner in which, money may be paid out 
of a cantonment fund ; 

(i) the preparation of estimates of income and expenditure by ^[Boards] and the definition 

of the persons by whom, and the conditions subject to which, such estimates may be 
sanctioned ; 

^ j ) the regulation of the procedure of Committees of Arbitration ; and 
fk) the prescribing of registers, statements and forms to be used and maintained by any 
authority for the purposes of this Act. 

[a] SuhatxtiUed by A. 0. for “ Cover aor-G-eneral in Council.” [b] For the Cantonment Account Code, 1924, 
and the Cantonment Fund Servants Rules, 1925, made under this section, see General Rules and Orders, 
Vol. V, pp* 470-546 and i^p. 591-611; and for the Cantonment Land Administration Buies, 1937, see Gazette 
of India, 1937, Pt. I, p. 1841. [c] Substituted by A. O. for “Government”, [d] Inserted by the Canton- 
ments (Amendment) Act, 1925 (7 [VII] of 1925), S. 12. [e] Substituted by the Cantonments (Amendment) 

Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment Authority”, [f] Substituted by S. 69, ibid, for 
“Cantonment Authorities”, [g] Inserted by S. 66, ibid, [h] Clause (hh) which was inserted by the Can- 
tonments (Amendment) Act, 1926 (35 [XXXT] of 1926), S. 10 was re‘pealed by the Cantonments (Amendment) 
Act, 1936 (24 [XXIV] of 1936), S. 66. 

Supplemental prom- 281. (l) k rule under section 280 may be made either generally for all 

sions respecting rules, cantonments or for the whole or any part of any one or more cantonments. 

(2) All rules so made shall be published in the ‘‘'’[Official Gazette] and in such other manner, 
if any, as the ^[Central Government] may direct and^ on such publication, shall have effect as if 
enact^ in this Act. 

[a] Suhsiituied by A. O- for “Gazette of India,” [b] Substituted by A. 0. for “Governor-General in 
Council.” 

282* Subject to the provisions of this Act and of the rules made thereunder, a ^ [Board] may, 

Power to make bye-laws, in addition to any bye-laws which it is empowered to make by any 
other provision of this Act, make bye-laws to provide for all or any of the following matters in the 
cantonment, namely : — 

(1) The registration of births, deaths and marriages, and the taking of a census ; 

(2) the enforcement of compulsory vaccination ; 

(S) the regulation of the collection -and recovery of taxes, tolls and fees under this Act 
and the refund of taxes ,* 

(4) the regulation or prohibition of any description of traffic in the streets ; 

(5) the manner in which vehicles standing, driven, led or propelled in the streets between 
sunset and sunrise shall be lighted ; 

(6) the seizure and confiscation of ownerless animals straying within the limits of the 
cantonment ; 

( 7 ) the prevention and extinction of fire ; 

(8) the construction of scaffolding for building operations to secure the safety of the general 
public and of persons working thereon ; 

(9) the regulation in any manner not specifically provided for in this Act of the construction, 
alteration, maintenance, preservation, cleaning, and repairs of drains, ventilation-shafts* 
pipes, waterclosets* privies, latrines, urinals, cesspools and other drainage works ; 

(10) the regulation or prohibition of the discharge into, or deposit in, drains or sewage, polluted 
water and other offensive or obstructive matter ; 

(11) the regulation or prohibition of the stabling or herding of animals, or of any class of 
animals, so as to prevent danger to public health ; 

(12) the proper disposal of corpses, the regulation and management of burial and burning 
places and other places for the disposal of corpses, and the fees chargeable for the use 
of such places where the same are provided or maintained by Government or at the 
expense of the cantonment fnnd ; 

Section 282 — Note 1 [2] See also the following eases; (1907) 1907 PunLR 

[1] As to the power of the Central Government to No. 22. (Failure to pay hackney carriage fee) ; (1887) 
extend any byelaws framed under this section to any 1887 Pun Re No. 48. (Owner of house failing to appoint 
^rea a eanfepnment and in the vicinity thereof, an agent.}; (1887) 1887 AWN 219 (220), ('Blistered 

see S. 286. prostitute^ — Failure to go to hospital for inspection.) 
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(13) the permission, regulation or prohibition of the use or occupation of any street or place 
by itinerant vendors or by any person for the sale of articles or the exercise of any 
calling or the setting up of any booth or stall, and the fees chargeable for such use or 
occupation : 

(14) the regulation and control of encamping grounds, pounds, washing-places, serais, hotels, 
dak-bimgalows, lodging-houses, boarding-houses, buildings let in tenements, residential 
clubs, restaurants, eating-houses, cafes, refreshment-rooms and places of public recreation, 
entertainment or resort ; 

^15} the regulation of the ventilation, lighting, cleansing, drainage and water-supply of the 
buildings used or the manufacture or sale of aerated or other potable waters and of 
lutter, milk, sweet-meats and other articles of food or drink for human consumption ; 

'IC the matters regarding which conditions may be imposed by licences granted under 
section 210 ; 

1 7 ^ the control and supervision of places where dangerous or offensive trades are carried on 
so as to secure cleanliness therein or to minimise any injurious, offensive or dangerous 
effects arising or likely to arise therefrom ; 

(18) the regulation of the erection of any enclosure, fence, tent, awning or other temporary 
structure of whatsoever material or nature on any land situated within the cantonment ; 

( 19) the laying out of streets, and the regulation and prohibition of the erection of buildings 
without adequate provision being made for the laying out and location of streets ; 

( 20) the regulation of the use of public parks and gardens and other public places, and the 
protection of avenues, trees, grass and other appurtenances of streets and other public 
places : 

(21) the regulation of the grazing of animals ; 

(22) the fixing and regulation of the use of public bathing and washing places ; 

( 28) the regulation of the posting of bills and advertisements, and of the position, size, shape 
or style of name-hoards, sign-boards and sign-posts ; 

(24) the fixation of a method for the sale of articles whether by measure, weight, piece or any 
other method ; 

(25) the rendering necessary of licences within the cantonment — 

(a) for persons working as job porters for the conveyance of goods ; 

(h) for animals or vehicles let out on hire ; 

(c) for the proprietors or drivers of vehicles, boats or other conveyances, or of animals 
kept or plying for hire ,* 

(d) for persons impelling or carrying such vehicles or other conveyances ; ®[or 

( e) for persons practising as nurses, midwives or dais,! 

(26) the prescribing of the fee payable for any licence required under clause (25), and of the 
conditions subject to which such licences may be granted, revised, suspended or withdrawn. 

(27) the regulation of the charges to be made for the services of such job porters and of the 
hire of such animals, vehicles or other conveyances, and for the remuneration of persons 
impelling or carrying such vehicles or conveyances as are referred to in clause (25) ; 

(28) the regulation or prohibition, for purposes of sanitation or the prevention of disease or 
the promotion of public safety or convenience, of any act which occasions or is likely to 
occasion a nuisance, and for the regulation or prohibition of which no provision is made 
elsewhere by or under this Act ; 

(29) the circumstances and the manner in which owners of buildings or land in the canton- 
ment, who are temporarily absent from, or are not resident in, the cantonment, may 
be required to appoint as their agents, for all or any of the purposes of this Act or of 
any rule or bye-law made thereunder, persons residing within or near the cantonment ; 

(80) the prevention of the spread of infectious or contagious diseases within the cantonment ; 

(81) the segregation in, or the removal and exclusion from, the cantonment, or the destruction, 
of animals suffering or reasonably suspected to be suffering from any infectious or 
contagious disease ; 
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(32) the stipervisioD, regulation, conservation and protection from injury, contamination or 
trespass of sources and means of public water-supply and of appliances for the distribution 
of water whether within or without the limits of the cantonment ; 

(33) the manner in which connections with water-works may be constructed or maintained, 
and the agency which shall or may be employed for such construction and maintenance ; 

(34) the regulation of all matters and things relating to the supply and use of water including 
the collection and recovery of charges therefor and the prevention of evasion of the same ; 

( 35) the maintenance of schools, and the furtherance of education generally ; 

(36) the regulation or prohibition of the cutting or destruction of trees or shrubs, or of the 
making of excavations, or of the removal of soil or quarrying, where such regulation or 
prohibition appears to the ^ [Board] to he necessary for the maintenance of a water- 
supply, the preservation of the soil, the prevention of landslips or of the formation of 
ravines or torrents, or the protection of land against erosion or against the deposit 
thereon of sand, gravel or stones ; 

(37) the rendering necessary of licences for the use of premises within the cantonment as 
stables or cowhouses or as accommodation for sheep, goats or fowls ; 

( 38) the control of the use in the cantonment of mechanical whistles, syrens or trumpets; and 

(39) generally for the regulation of the administration of the cantonment under this Act. 

[a] Suhstituted by the Cantonments (Amendment) Act, 1936 (24 [XXIY] of 1936), S. 69, for “Cantonment 

Authority”, [b] The word “or” was omitted by the Cantonments (Amendment) Act, 1942 (15 [XV] of 1942), 

S. 12. [30-3-1942]. [e] Added by S. 12, ibid. 

Penalty for breach 283. Any bye-law made by a ^[Board] under this Act may provide 

- 0 / bye-laws, that a contravention thereof shall be punishable — 

(а) with fine which may extend to one hundred rupees ; or 

(б) with fine which may extend to one hundred rupees and, in the case of a continuing con- 
travention, with an additional fine which may extend to twenty rupees for every day 
during which such contravention continues after conviction for the first such contraven- 
tion; or 

(c) with fine which may extend to ten rupees for every day during which the contravention 
continues after the receipt of a notice from the ^ [Board] by the person contravening the 
bye-law requiring such person to discontinue such contravention. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 

Authority”. 

284. (1) Any power to make bye-laws conferred by this Act is conferred subject to the 
Supplemental prom- condition of the bye-laws being made after previous publication and of 
^ons regarding bye-laws, their not taking effect until they have been approved and confirmed by 
the ®[Oentral Government] and published in the ^[Official Gazette]. 

(2) The ® [Central Government] in confirming a bye-law may make any change therein which 
appears to it to be necessary. 

(3) The ® [Central Government] may, after previous publication of its intention, cancel any 
bye-law which it has confirmed, and thereupon the bye-law shall cease to have effect. 

[a] Substituted by A. 0. for “Local Government”, [b] Substituted by A. 0. for “local official Gazette”. 

BuUs and bye-laws to be 28S. (l) k copy of all rules and bye-laws made under this Act 
shall be kept at the ofiSoe of the ® [Board] and shall, during ojB&ce hours, 
and purchase. charge to inspection by any inhabitant of the cantonment. 

(2) CJopiea of all such rules and bye-laws shall be kept at the office of the ® [Board], ^[and 
riaall be sold to the public at cost price singly, or in collections at the option of the purchaser.] 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 

Authority”, [b] Substituted by 8. 67, for “for sale to the pablic”. 


^ Section 283 — Note 1 sisted in. The continuing failure must be matter of 

[Ij additikmal fine is to be imposed only after separate inquiry and proof. (1898) 22 Bom 841 (843). 
west eonvictwm a>nd that too on proof that failure is per- (Failure to re-build latrines aooording to plan,) 
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CHAPTER XVII. 

Supplemental Provisions. 

286, The ^[Central Goveromentl, may, by notification in the ^[Ofiieial Gazette], and subject 

Extension of certain conditions as to compensation or otherwise which it thinks fit to 

provisions cfthe Act impose, extend to any area beyond a cantonment and in the vicinity thereof, 
and Tides to places with or without restriction or modification, any of the provisions of 
beyond canionmenis. Chapters IX, X, XI, XII, XIII, XIV and XV or of any rule or bye-law made 
under this Act for the cantonment which relates to the subject-matter of any of those Chapters, 
and every enactment, rule or bye-law so extended shall thereupon apply to that area as if the area 
were included in the cantonment. 

jC SuU:u 2 t:c-l bv A. 0. for ‘‘Lcaal Government**, [b] Subsiiiided by A. O. for “local official Gazette*’. 

^1286 A. The "^IBoardj may empower any of its members or officers to exercise or perform in 
ii delegaie iunc- the absence of the Executive Officer from the cantonment all or any of such 
iions of ExecuiivedfLccr. powers or duties of an Executive Officer under this Act as the ° [Central 
Government] may, by notification in the ^[Official Gazette], specify in this behalf.] 

[a] Inserted by the Cantonments (Amendment! Act, 1931 (7 [VII] of 1931), S. 8. [b] Substituted by the 

Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment Authority,** [c] Suhsti- 

luted by A. O. for “Governor-General in Council.** [d] Suhsiitutcd by A. O. for “Gazette of India*’. 

287. ( 1) Paragraphs 2 and 3 of section 54, and sections 59, 107 and 123 of the Transfer of 

Eegistraiion. Property Act, 1SS2, with respect to the transfer of property by registered instrument, 
shall, on and from the commencement of this Act, extend to every cantonment. 

^1(2) The Registrar or Sub-Registrar of the district or sub-district formed for the purposes 
of the Indian Piegistrat-ion Act, 190S, in which any cantonment is situated, shall, ^[when any docu- 
ment relating to immoveable property within the cantonment is registered, send information of the 
registration] forthwith to the ® [Board] or such other authority as the ^[Central Government] may 
prescribe in this behalf.] 

[a] Substituted by the Cantonments (Amendment) Act, 1926 (35 [XXXV] of 1926), S. 11, for the original sub- 
section. [b] Substituted by the Repealing and Amending Act, 1927 (10 [X] of 1927), S. 2 and Seh. I, for 
the original words, [c] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIY] of 1936), 
S. 69, for “Cantonment Authority’* and “Cantonment Authorities”, respectively, [d] SubsHtuted by A. O. 
for “Governor-General in Council”. 

Validity of notices 288. No notice, order, requisition, licence, permission in writing or other 
and other documents, such document issued under this Act shall be invalid merely by reason of any 
defect of form. 

289. A copy of any receipt, application, plan, notice, order or other document or of any 

Admissibility of docu- entry in a register, in the possession of a [Board] shall, if duly certified 

mentor entry as evidence, by the legal keeper thereof or other person authorised by the [Board] 
in this behalf, be admissible in evidence of the existence of the document or entry, and shall be 
admitted as evidence of the matters and transactions therein recorded in every case where, and to 
the same extent to which, the original document or entry would, if produced, have been admissible 
to prove such matters. 

[a] Substituted by the Cantonments (Afuendment) Act, 1936 (24 [XXIV] of 1936), S. 69, “Cantonment 
Authority,” 

290. No officer or servant of a [Board] shall, in any legal proceeding to which the ® [Board] ia 

Evidence by officer or not a party, be required to produce any register or document the eon- 

Servant of the Board, tents of which can be proved under section 289 by a certified copy, or 

Section 287 — Note 1 cable to cantonments. Hence a mortgage by deposit of 

[1] The effect of S. 32 of the Cantonments Act of title-deeds within the limits of the cantonment is in- 

1889 (corresponding to S. 287 of the present Act) is that valid. (Vol 20) 1933 Lah 1001 (1001, 1002). 

a gift of property situate in a cantonment must be made [4] Sectiori 107 of the Transfer of Property Act has 

in the manner provided by S. 123 of the T. P. Act, An been made applicable to cantonments by this section; 
oral gift by a Muhammadan of such property is, there- hence lease of land in cantonment from month to 
fore, not valid. (Vol 7) 1920 Lah 249 (251). month has to be registered. (Vol 18) 1931 Lah 501 

[2] Transaction purporting to create a mortgage by (502), 

deposit of title deeds effected in a cantonment area is Section 289 — Note 1 

invalid. The determining factor in such a case is not [1] Where the General Lands Register of a Oan- 
the place where the property is situated but the forma- tonment Board was found not to have been carefully 
litiee required by the law for a mortgage at a place prepared ; Eeld^ that the Court will not rely on it 
where the title-^eeds are delivered to the creditor, without corroborative evidence from other records of 
(Vol 20) 1933 Lah 972 (974). the cantonment or other testimony. (Vol 22) 1985 Lahi 

[3] This section makes S. 59 of the T. P. Act appli- 588 (589). 
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to appear as a witness to prove any matter or transaction recorded therein save by order of the 
Court made for special cause. 

[a] Substituted by the Cantonment-; (Amendment) Act, 1936 (24 [XXIV] of 1986), S. 69, for ‘'Cantonment 
Authority*'. 

Application of Act 291* For the purposes of the Government Buildings Act, 1S99, canton- 
IV of 1899. ments and ‘^[Boards] shall be deemed to be municipalities and municipal 

authorities respectively. 

i&l SnbBtiiiited by the Cuntoiimeut'^ (Amendment) Act, 1936 (24 [XXIV] of 1936), B. 69, for “Cantonment 
Authorities'*. 

292. [PiepealsJ Bepealed hy the Bepealing Act, 19*27 (XII of 1927.) 


SCHEDULE L 


NOTICE OF Demand. 


[Sec Section 91.1 
To 

residing at 

Take notice that the ^[Board] demands from 

the smii of due from on account oi 

(here describe the property, occupation, circumstance or 
thing in respect of which the sum is payable) leviable under 

for the period of commencing on the day of 

19 , and ending on the day of 19 , 

and that if, within thirty days from the service of this notice, the said sum is not paid to the [Board] 
at or sufficient cause for non-payment is not shown to the satisfaction of 

the Executive Officer, a warrant of distress will be issued for the recovery of the same with costs. 

Dated this day of 19 . 

(Signed) Boeec%tim Officer, 

Cantonment. 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIY] of 1936), S. 69, for “Cantonment 
Authority*’. 


SCHEDULE n. 

- FOEM OF WAERANT. 

(See Section 92.) 

(Here insert the name of the officer charged with the execution of the warrant.) 

Whereas A. B. of has not paid, and has not shown satisfactory cause for 

the non-payment of, the sum of due on account of * 

for the period of commencing on the day of 

19 , and ending with the day of 19 , which sum is 

leviable under ; 

And whereas thirty days have elapsed since the service on him of notice of demand for the same ; 

This is to command you to distrain, subject to the provisions of the Cantonments Act, 1924, the moveable 
property of the said A. B. to the amount of the said sum of Rs. ; and forthwith to certify to me, 

together with this warrant, all particulars of the property seized by you thereunder. 

Dated this day of 19 . 

(Signed) Executive Officer, 

*(Here describe the liability.) Cantonment. 

SeniDULE III. 

FoKH OF Inventory op Property distrained and notice op sale. 

(See Section 93.) 

To 

residing at 

Take notice that I have this day seized the property specified in the inventory annexed hereto, for the value 
of due for the liability* mentioned in the margin for the period commencing with the 

day of 19 , and ending with the day of 19 , together with Rs. 

due for service of notice of demand, and that, unless within seven days from the date of the service of this notice 
you pay to the [Board] the said amount, together with the costs of recovery, the said property will be sold by 
public auction. 

Dated this day of 19 . 

(Signature of officer executing the warrant.) 

Inventory. 

(Here state particulars of property seized.) 

*(HeT6 describe ike liability.) 

[a] Substituted by the Cantonments (Amendment) Act, 1936 (24 [XXIV] of 1936), S. 69, for “Cantonment 

Au^rity’X 
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SCHEDULE IV. 

Cases ik ^^hich Police mat aheebt without Waeeant. 
(See section S50 ) 


1 

Section. 

2 

Subject. 


Part a. 

US'IJ/ajii) 

Druulcenness, etc. 

107 ... 

Ilaking or selling of food, etc., or washing of clothes, by infected person. 


Part B. 

118 (1) (a) (ii) 

ITsing threatening or abusive words, etc. 

118 ri/ (ill) 

Indecent exposure of person, etc. 

IIS ( 1 ) ( a ) (iv) 

Begging. 

118 11) (a) (v) 

Exposing deformity, etc. 

118 (i; (’a) (vii) 

Gaining. 

118 (1) (a) (xii) 

Destroying notice, etc. 

118 (1) (a) (siii) . 

Breaking direction-post, etc. 

118 (1) (f) . . 

Keeping common gaming-house, etc. 

118 (l)(g) . . 

Beating drum, etc, 

113 ('IjW . 

Singing, etc., so as to disturb public peace or order. 

119 (6) . . 

Letting loose, or setting on, ferocious dog. 

125 . . . 

Discharging fire-arms, etc., so as to cause danger. 

m(i) 

Eemaining in, or re-entering cantonment after notice of expulsion for failure to a^it&nd 


hospital or dispensary. 

193 (3) 

Destroying, etc., name of street or number affixed to building. 

214 ... 

Feeding animal on filth, etc. 

236 . . . 1 

Loitering or importuning for sexual immorality. 

2i0 (a) . .i 

Bemainmg in, or returning to, a cantonment after notice of expulsion. 


SCHEDULE V. 
APPEALS PBOM OEDEES. 


(See section 374.) 


1 

2 

3 

4 

Section. 

Executive Order. 

Appellate Authority, 

Time allowed for appeal. 

126 ‘ 

^[Board’s] notice to t) [remove] 
repair, protect or enclose a 
building, wall or anything 
affixed thereto, or well, tank, 
reservoir, pool, depression or 
excavation. 

®[ Officer Commanding-in- 

Chief, the Command] d[, or 
other authority authorised in 
this behalf by the © [Central 
Government] ,] 

Thirty days from service of 
notice. 

134 

^[Board’s] notice to fill up 
well, tank, etc., or to drain 
off or remove water. 

Officer Commanding-in- 

Chief, the Command] d[, or 
other authority authorised in 
this behalf by the ©[Central 
Government] .] 

Thirty days from service of 
notice. 

f[ 

♦ * * ♦ 

♦ ♦ ♦ 

* * * 

140 

^[Board’s] notice requiring a 
building to be repaired or 
altered so as to remove sani- 
tary defects. 

^ [ Officer Command ing-in- 

Chief, the Command] <i[, or 
other authority authorised in 
this behalf by the ©[Central 
Government] .] 

Thirty days from service of 
notice. 






IM. 22, 
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1 

2 

3 

4 

Section. 

Executive Order. 

Appellate Authority. j 

Time allowed for appeal. 

176 

Order of e [Officer Command- 
ing the station] on report of 
Medical Officer, directing a 
person to remove from tbe 
cantonment and prohibiting 
him from re-entering it with- 
out permission. 

^[Officer Commanding-in- 

1 Chief, the Command] d[, or 
other authority authorised in 
this behalf by the ©[Central 
Government] .] 

I 

Thirty days from service of 
notice. 

181 

[Board’s] refusal to sanction 
the erection or re-erection of 
a building. 

^[Officer Commanding-in- 

Chief, the Command] <i[, or 
other authority authorised in 
this behalf by the ©[Central 
Government].] 

[Thirty days from the date 
on which the refusal shall 
have been communicated to 
the person applying for sanc- 
tion.] 

185 

^[Board’s] notice to alter or 
demolish a building. 

^[Officer Commanding-in- ; 

Chief, the Command] d[, or 
other authority authorised in 
this behalf by the ©[Central 
Government] .] 

Thirty days from service of 
notice. 

188 

[Board’s] notice to pull down 
or otherwise deal with a 
building newly erected or re- 
built without permission over 
a sewer, drain, culvert, 
water-course or water-pipe. 

[Officer Oommanding-in- 

Chief, the Command] d[, or 
other authority authorised in j 
this behalf by tbe ©[Central 
Government] .] 

Thirty days from service of 
notice. 

206 

^[Board’s] notice prohibiting 
or restricting the use of a 
slaughterhouse. 

^[Officer Commanding-in- 

Ohief, tbe Command] d[, or 
other authority authorised in 
this behalf by the ©[Central 
Government] .] 

Twenty-one days from service 
of notice, 

238 

Magistrate’s notice directing 
disorderly person to remove 
from cantonment and prohi- 
biting him from re-entering it 
without permission. 

District Magistrate , 

Thirty days from service of 
notice. 


[a] Substituted by the Cantonmenta (Amendment) Act, 1986 (24 [XXIV] of 1936), S. 69, for “Cantonment 
Autbority’s’^ [b] Inserted by tbe Eepealing and Amending Act, 1939 (34 [XXXIV] of 1939), S. 2 and 
Seh. I. [e] Substituted by tbe Cantonments (Amendment) Act, 1926 (35 [XXXV] of 1926), S. 2, for “Officer 
Commanding tbe District”, [d] Inserted by S. 68 of Act 24 [XXIV] of 1936. [e] SubsUtuted by A. 0. for 

“(lovernor-General in Council”, (f) Entry relating to S. 187 was omitted by tbe Cantonments (Amendment) 
Act, 1940 (31 [XXXI] of 1940), S. 8. [27*11-1940] , [g] Substituted by tbe Cantonments (Amendment) 

-Act, 1925 (7 [VII] of 1925), S. 13, for “Commanding Officer of Cantonment”, [b] Substituted by S. 68> 
Act 24 [XXIV] of 1936, for “Thirty days from date of refusal”. 

SGSMDULB FI. — [Enactments Eepealed.] Eepealed by the Eepealing Act, 1927 (XII of 1927), 
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CONTENTS. 

CHAPTER I. Sections. 


Preliminary. 

Sections. 

1. Short title, extent and commencement. 

2. Definitions. 


CHAPTER IL 
Application op Act. 

3. Cantonments or parts of cantonments in 
'which Act to be operative. 

4. Saving of written instraments- 


CHAPTER III. 
Appropriation of Houses. 

o. Liability of houses to appropriation. 

6. Conditions on which houses may be appro- 
priated. 

7. Procedure for taking house on lease. 
[Repealed,] 

9. Sanction to be obtained before a house is 
occupied as a hospital, etc. 

10. Houses not to be appropriated in certain 
cases. 

11. Time to be allowed for giving possession 
of house. 

12. Surrender of house when to be enforced. 

18. Option in certain cases for owner on whom 

notice is issued under section 7 to call 
upon the Government to purchase. 

14. Provision where house iB held on long 

lease by a tenant. 

15. Power for owner to refer to civil Court on 

question of rent, 

16. Power for owner to refer to civil Court on 
question of repairs. 

STATEMENT OF OBJECTS 

‘‘The committee which, was appointed in the winter 
of 1920-21 to enquire into and make recommendations 
in regard to the administration of cantonments recom< 
mended inter alia that the Cantonments (House- 
Accommodation) Act should be revised, so as to remove 
certain defects which have been brought to light and to 
carry out more fully the intention of the Act, namely, 
the better provision of house-accommodation for mili- 
tary officers in cantonments. These recommendations 
have now been examined by the Government of India 
whose conclusions are embodied in the draft Bill. 

2. A number of the amendments are designed merely 
to bring the Act up-to-date by specifying, in place of 
the authorities by whom the Act is at present adminis- 
tered, other authorities recently constituted, e,g , District 
Commanders in lieu of Divisional Commanders, 

S. The principal changes of substance which the Bill 
seeks to introduce are, firstly^ to substitute for the pro- 
cedure under which houses are liable to be appropriated 
for use, on a monthly tenancy, by military officers hold- 
ing direct from the house-owner, a procedure under 
which Government will take such houses as may be 


17. Power to have repairs executed and recover 
cost. 

18. Notice to be given of devolution of interest 
in house in cantonment. 


CHAPTER IV. 
Procedure in references. 

19. Jurisdiction in references. 

20. Procedure and powers of the Court. 

21. Restriction of scope of inquiry. 

22 to 28. [Repealed!) 


CHAPTER V. 

Appeals. 

29. Appeal to High Court. 

30. Appeal to Officer Commanding the District. 

31. Petition of appeal. 

32. Order in appeal final. 

33. Suspension of action pending appeal. 


CHAPTER VI. 
Supplemental Provisions. 

84. Service of notice and requisitions. 

34A. Computation of periods of limitation. 

85. Power for Central Government to make 
rules. 

86. Further provisions respecting rules. 

87. Inapplicability of section 556 of the Code 
of Criminal Procedure, 1898, to trials of 
offences. 

88. Protection to persons acting under Act. 

89. [Repealed,] 

THE SCHEDULE [Repealed.] 

and reasons. 

required on a repairing lease for a term of at least five 
years and will allot the houses so leased to officers re- 
quiring accommodation. Under this procedure, officers 
will become the tenants of Government who alone will 
deal with the house-owners. Secondly t it is proposed to 
repeal those sections of the existing Act which provide 
for interference in the settlement of disputes between 
house-owners and individual tenants. If the Bill be- 
comes law, individual officers will, as already explained, 
cease to be the direct tenants of house owners. Where 
the military officer prefers to take a house by private 
agreement with a house-owner, and not from Govern- 
ment, it is considered that there is no justification for 
interference between the two parties in cases of disputes, 
which will in future be settled as they would outside a 
cantonment, either by agreement between the parties or 
by recourse to the law Courts. Thirdly^ the Bill alters 
the constitution of Committees of Arbitration and pro- 
vides for an appeal to the Court against the decisions of 
such committ^s.” 

4c « IF 4c # 

— Gazette of India, 1922, Pt, Y, page 2334, 
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ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION. 

—Amended by Acta X of 192.5; IX of 1930; XXII of 1933; XXXII of 1940. 

— Adapted bj’ A. O. 

— Bepealod in j)art bv Act, XII of 1927. 

COGNATE ACTS AND PROVISIONS. 

1. Cantonments Act, II of 1924. 

THE CANTONMENTS (HOUSE-ACCOMMODATION) ACT, 1923 
(ACT VI OP 1923)®*. 

[5th March 1928,] 

An Act further to amend and to consolidate the law relating to the provision 
of Jiouse^accommodation for military officers in cantonments, 

Whereas it; is espedient further to amend and to consolidate the law relating to the 
provision of house-accommodation for military officers in cantonments; It is hereby enacted as 
follows: — 

[a] For Report of Joint Committee, see Gazette of India, 1923, Pt. V, p. 5. 


CHAPTER I. 

Preliminary. 

Bhort title, ecstent and !• (l) This Act may be called the Cantonments (House- Accommoda- 
commencement, tion) Act, 1923. 

(2) li extends to the whole of British India (inclusive of British Baluchistan) '^1. 

("5) It shall come into force on the first day of April, 1923, but it shall not become operative 
in any cantonment or part of a cantonment until the issue, or otherwise than in pursuance, of a 
notification as hereinafter provided by section 3 ; 

Provided that any notification made under section 3 of the ^Cantonments (House- Accommoda- 
tion) Act, 1902, which is in force at the commencement of this Act, shall be deemed to be 
a notification made under section 3 of this Act. 

[a] The -words “except Aden’* were repealed by A. O. [b] Bepealed by this Act, S. 39 and Schedule. 

Definitions, 2, (1) In this Act, unless there is anything repugnant in the subject or context, — 
(a) “Brigade area” means one of the Brigade areas, whether occupied by a brigade or not, 
into which India is for military purposes for the time being divided, and includes any 
area which the ^[Central Government] may, by notification in the ^[Official Gazette], 
declare to be a Brigade area for all or any of the purposes of this Act; 

[a] Substituted by A. 0. for “Governor- General in Council”, [b] Substituted by A. O. for “Gazette of India”. 
^i(h) “Cantonment Board” means a Cantonment Board constituted under the Cantonments 
Act, 1924;] 

[a] This clause originally lettered (bb) was inserted by the Cantonments (House- Accommodation Amendment) 
Act, 1925 (10 [X] of 1925), S. 2. It was re-lettered (b), and the original clause (b) was repealed^ see ibid, 1930 
(9 [IX] of 1930), S. 2, 

(c) “Command” means one of the Commands into which India is for military purposes for 

the time being divided, and includes any area which the ^[Central Government] may, 
by notification in the ^[Official Gazette], declare to be a Command for all or any of the 
purposes of this Act ; 

[a] Suhstituted by A. O. for “Governor-Gene’-al in Council”, [b] Substituted by A. O- for “Gazette of India”, 

(d) ® [“Officer Commanding the station”] means the officer for the time being in command of 

the forces in a cantonment ^[or, if that officer is the Officer Commanding the District, 
the military officer who would be in command of those forces in the absence of the Officer 
Commanding the District]. 

[a] Substituted by the Cantonments (House- Accommodation Amendment) Act, 1925 (10 [X] of 1925), S. 6, for 
“Commanding OfiScer of the Cantonment”, [b] Inserted, see ibid, 1930 (9 [IX] of 1930), S. 2. 

(e) “District” means one of the Districts into which India is for military purposes for the 

time being divided; it includes a Brigade area which does not form part of any such 
District and any area which the [Central Government] may, by notification in the 
^[Official Gazette], declare to be a District for all or any of the purposes of this Act; 

[a] Substituted by A. 0. for “Governor-General in Council”, [b] SubstitiUed by A. 0. for “Gazette of India”* 
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(f) “house” means a house suitable fou occupation by a military officer or a military mess, 
and includes the land and buildings appurtenant to a house ,* 

( g) “military officer” means a commissioned or warrant officer of His Majesty’s military or 
air forces on military or air force duty in a cantonment, and includes a Chaplain on 
duty with troops in a cantonment, ^[an officer of the Cantonments Department] and any 
person in Army departmental employment whom the Officer Commanding the District 
may at any time, by an order in writing, place on the same footing as a military officer 
for the purposes of this Act ; 

jCj Suhi,tiiiit€d by the Cantonments (House- Aeeoiamodation Amendment) Act-, 1925 (10 [X] of 1925), S. 2, for 
“a Cantonment Magistrate”. 

(li) “owner” includes the person who is receiving, or is entitled to receive, the rent of a 
house, whether on his own account or on behalf of himself and others or as an agent or 
trustee, or who would so receive the rent, or be entitled to receive it, if the house were 
let to a tenant ,* and 

f 1) a house is said to be in a state of reasonable repair when — 

(i) all floors, walls, pillars and arches are sound and all roofs sound and watertight, 

(ii) all doors and windows are intact, properly painted or oiled, and provided with 

proper locks or bolts or other secure fastenings, and 

(iii) all rooms, out-houses and other appurtenant buildings are properly colour-washed or 

white- washed. 

If any question arises W’hether any land or building is appurtenant to a house, it shall be 
decided by the [Officer Commanding the station] whose decision thereon shall, subject to revision 
by the ® [Collector], be final. 

[a] Siildituted by the Cantonmects (House- Accommodation Amendment) Act, 3 925 (10 [X] of 1925), S. 6, for 
“Commanding Officer of the Cantonment**, [bj Substituted, see ibid, 1930 (9 [IX] of 1930), S. 2, for 
“District Magistrate”. 


CHAPTER II. 

Application of Act. 

3. (1) The ^[Central Government] ^["^ "^3 may, by notification in the ^[Official Gazette], 

Cantonments or parts of <leclare this Act to be operative in any cantonment or part of a canton- 
cantonments in which Act menfc *^] other than a cantonment situate within the limits of a 

to he operative^ presidency- town. 

(2) Before issuing a notification under sub-section (l) in respect of any cantonment or part of 
a cantonment, the ® [Central Gffivemment] shall cause local inquiry to be made with a view to 
determining whether it is expedient to issue such notification, and what portion (if any) of the area 
proposed to be included therein should be excluded therefrom. 

[a] Substituted by A. O. for “Local Government**, [b] The words “with the previous sanction of the Governor- 
General in Council’* were repealed by A. 0. fe] Substituted by A. O. for “local official Gazette”, fd] The 
words “situate in the Province” were repealed by A. O. 

Saving of written in- ®[4. Nothing in this Act shall affect the provisions of any written .Crown 
struments. contract^ unless all the parties to that contract consent in writing to be 

bound by the terms of this Act,] 

[a] Substituted by A. 0. for the original section, [b] For definition, see the General Clauses Act, 1897 (10 [X] 
of 1897), S. 3 (Ux). 


CHAPTER III 
Appeopriation of Houses. 

S. Every house situate in a cantonment or part of a cantonment in respect of which a no- 
Liahility of houses to tification under sub-section (1) ol section 3 is for the time being in force 
appropriation. shall be liable to appropriation by ®[the Central (jbvernment] on a lease 

in the manner and subject to the conditions hereinafter provided. 

[a] Substituted by A, 0. for “the Government**. 


Section 4 — Note 1 

[X] Section 4 does not apply to a licence under 
General Order No. 179 unless the Secretary of State 
and the other party entitled consent to be bound by 
the terms of the Act. (Vol 23) 1936 Lah 582 (583). 


[2] Where Government once owned land in a can- 
tonment to which General Order No. 179 applied, the 
occupiers of buildings thereon are licensees and the 
onus is upon them to show that they own the land* 
(Yol 23) 1936 Eesh 217 (227, 228). 
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Conditio7is on ivhich houses 
may he appropriated. 


^[6. (1) Where— 


fa) military officer who is stationed in or has been posted to the cantonment, or a President 
of a military mess in the cantonment, applies in writing to the Officer Commanding the 
Station stating that be is unable to secure suitable accommodation in the cantonment for 
himself or the mess on reasonable terms by private agreement, and that no suitable 
house or quarter ^[belonging to the Crown] is available for his occupation or for the 
occupation of the mess, and the Officer Commanding the Station is satisfied on inquiry of 
the truth of the facts so stated; or 

fbj the Officer Commanding the Station is satisfied on inquiry that there is not in the canton- 
ment a sufficient and assured supply of houses available at reasonable rates of rent by 
private agreement to meet the requirements of the military officers and military messes 
whose accommodation in the cantonment is in his opinion necessary or expedient, 
the Officer Commanding the Station may, with a view to enforcing the liability under section 5, 
serve a notice on the owner of any house which appears to him to be suitable for occupation by a 
military officer or a military mess, as the case may be, within the cantonment, or, if this Act is in 
force in part only of the cantonment, within that part, requiring the owner to permit the house 
to be inspected, measured and surveyed by such person and on such date, not being less than three 
clear days from the service of the notice, and at such time between sunrise and sunset, as may be 
specified in the notice. 

(2) On the date and at the time so specified the owner shall be bound to afford all reasonable 
facilities to the person specified in the notice for the purpose of the inspection, measurement and 
survey of the house and if he refuses or neglects to do so, such person may, subject to any rules 
made under this Act, enter on the premises and do all such things as may be reasonably necessary 
for tbe said purpose.] 

[a] Substituted by the Gantonmenfes (House- Accommodation Amendment) Act, 1930 (9 [IX] of 1930), S. 3, for 
the original section, [b] Substituted by A. 0. for “belonging to Government’*. 


7. (l) If, on the report of such person as aforesaid, the [Officer Commanding the station! 

Procedure for talcing is satisfied that the house is suitable for occupation by a military officer or 
house on lease. a military mess, he may K * * * ] by notice — 

( a) require the owner to execute a lease of the house to ®[the Central Government] for a 
specified period which shall not be less than five years; 

(b) require the existing occupier, if any, to vacate the house; and 

(o) require the owner to execute within such time as may be specified in the notice such re- 
pairs as may, in the opinion of the ^[Officer Commanding the station], be necessary for 
the purpose of putting the house into a state of reasonable repair. 

(2) Every notice issued under sub-section (1) shall state the amount of the annual rent 
proposed as reasonable for the house, calculated on the assumption that the owner will carry out 
the required repairs, if any. It shall also contain an estimate of the cost of such repairs. 

(3) The following shall be deemed to be conditions of every lease executed under sub-see- 
tion (l), namely : — 

(a) that the house shall, on the expiration of the lease, be re-delivered to the owner in a state 

of reasonable repair, and 

(b) that the grounds and the garden, if any, appertaining to the house shall be maintained in 

the condition in which they are at the time at which the lease is executed : 

[Provided that nothing in this sub-section shall be deemed to affect the right of ®[the Central 
Government] to avoid the lease in any such event as is specified in clause (e) oi section 108 of the 
Transfer of Property Act, 1882,] 

[a] Substituted by the Cantonments (House-Accommodation Amendment) Act, 1925 (10 [X] of 1926), S. 6, 

for “Commanding Officer of the Cantonment”, [b] The words “with tbe -previous sanction of the Officer 

Commanding the District” were repealed by the Cantonments (House- Accommodation Amendment) Act, 

1930 (9 [IXj of 1930), S. 4. [c] Substituted by A. 0. for "the Government**, [d] Inserted by Act 9 [IX] o^ 

1930, S. 4. 


Section 6 — Note 1 
El] As to service of notice, see Section 34. 

Section 7 — Note 1 

[1] As to appeal to Officer Commanding the District, 
see S, 30; and as to service of notice, see Section 34. 

[2] Best criterion for arriving at a reasonable figure 


of rent of a house is to find out the rent of the houses 
in the locality, (Vol 26) 1939 Pesh 22 (22, 23). 

[3] ^Yhen the procedure prescribed in the Act is not 
followed, the amount of rent payable by a military 
officer is a matter of contract expressed or implied 
between the officer and the owner. (1913) 11 All L J our 
129 (132). 
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8. [Procedure to be observed before taking a house on lease.] Repealed hy the Cantonments 
' House- Accommodation Amendment) Act, 1930 (IX of 1980), S, 5, 


9. No house in any cantonment or part of a cantonment in which this Act is operative shall, 
Sanction to be obtained unless it was SO occupied at the date of the issue of the notification de- 
lefore a home is occiificd claring this Act or the ^Cantonments (House-Accommodation) Act, 1902, as 
as a hospital, etc, jjiay be, to be operative, be occupied for the purposes of a hospital, 

school, school hostel, bank, hotel, or shop, or by a railway administration, a company or firm en- 
gaged in trade or business or a club, without the previous sanction of the Officer Commanding the 
District given with the concurrence of the Commissioner or, in a Province where there are no 
Commissioners, of the Collector. 


2 


[al Bepealcd by ihis Act. S. 39 and Schedule. 

Houses )iQt to he appro- notice shall be issued under section 7 if the house — 

\a^€a in certain cases. 

faj was, at the date of the issue of the notification declaring this Act or the ‘^Cantonments 
(House- Accommodation) Act, 1902, as the case may be, to be operative in the cantonment 
or part of the cantonment, or is, with such sanction as is required hy section 9, occupied 
as a hospital, school, school hostel, bank, hotel or shop, and has been so occupied con- 
tinuously during the three years immediately preceding the time when the occasion for 
issuing the notice arises, or 

r'fc,.' was, at the date of such a notification as is referred to in clause (a), or is, with such 
sanction as aforesaid, occupied by a railway administration or by a company or firm 
engaged in trade or business or by a club, or 
ej is occupied by the owner, or 

fd) has been appropriated by the ^[Provincial Government] with the concurrence of the 
Officer Commanding the District, or by the ° [Central Government], for use as a public 
office or for any other purpose. 

[a] Bepealed by this Act, S.'39 and Schedule, [b] StihsiiUded hj A..O. for “Loeal Government”, [c] Substituted 
by A. 0. for “Governor-General in Gouncil”. 


41. (l) It & house is unoccupied, a notice issued under section 7 may require the owner to 
• Time to he allowed for give possession of the same to the *^[Officer Commanding the station] 
giving possession of house, within twenty. one days from the service of the notice. 

(2) If a house is occupied, a notice issued under section 7 shall not require its vacation in 
less than thirty days from the service of the notice. 

(3) Where a notice has been issued under section 7 and the house has been vacated in 
pursuance thereof, the lease shall be deemed to have commenced on the date on which the house 
was so vacated. 

[a] Substituted by the Cantonments (House-Accommodation Amendment) Act, 1925 (10 [X] of 1925), S. 6, for 
“Commanding Officer of the Cantonment”. 


42. If the owner fails to give possession of a house to the ^[Officer Commanding the station] 
Surrender of house when in pursuance of a notice issued under section 7, or if the existing oe- 
io be enforced. cupier fails to vacate a house in puisuance of such a notice, the District 

Magistrate, by himself or by another person generally or specially authorised by him in this behalf, 
shall enter on the premises and enforce the surrender of the house. 

[a] Substituted by the Cantonments (House-Accommodation Amendment) Act, 1925 (10 [X] of 1925), S. 6, for 
“Commanding Officer of the Cantonment”. 


Opiioyi in certain cases for 
owner on whom notice is 
issued under section 7 to call 
upon the Government to pur- 
chase. 


13. fij If a house, in respect of which a notice is issued under 
section 7, is shown to the satisfaction of the ® [Central Government], 
or is proved by a decree or order of a Court of competent jurisdiction, 
to have been erected — 


(a) under any conditions, rules, regulations or orders which were in force in Bengal prior to 
the eighth day of December, 1864, and conferred on the owner the option of offering the 


Section 10 — Note 1 

[1] The owner of a house in cantonment may agree (259). (Cantonment tenure — Sale of lands subject to 
with authorities that if the house is required by a sanction of cantonment authorities — Bequisition by- 
military officer, he would deliver possession thereof cantonment authorities that the intending purchaser 
to him. Such an agreement does not defeat the provi- should vacate house when required for military officer 
sion contained in S. 10 (c). (Vol 11) 1924 Bom 258 — Bequisition is not illegal.) 
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house for sale to the military officer applying for its appropriation for his occupation or to 
the East India Company or the Government, or 

'i ) under any corditions, rules, regulations or orders which were in force in Bombay prior to 
the first day of June, 1876, and conferred such an option as is described in clause (a), 
then the owner shall have the option of either complying with the notice or offering the house ^[for 
sale to the Central Government]. 

(S) li the owner elects to sell the house, and °[the Central Government] is willing to purchase 
it, the question of the amount of the purchase-money to be paid shall, in the event of disagreement, 
be referred to ‘^Ca Civil Court, in accordance with the provisions of chapter IV]. 

[a] Sichstituted by A. 0. for “Local Government”, [b] Substituted by A. 0. for “for sale to the Government”, 
[c] Substituted by A. 0. for “the Government”, [d] Substituted by Cantonments (House-Accommodation 
Amendment) Act, 1930 (9 [IX] of 1930), S. 6, for “a Committee of Arbitration”. 

15. (l)li a house, in respect of which a notice is issued under section 7, is occupied by a 
ISrovision where house is tenant holding in good faith and for valuable consideration under a 
held on long lease by a tenant, registered lease for any term exceeding one year, ^'[the Central Govern- 
ment] shall, for the term of one year from the date on which the house is vacated in pursuance of 
the notice, or for the unexpired term of the lease whichever is the shorter, be liable to the owner for 
the rent fixed by the registered lease instead of for the rent payable under this Act if the rent so 
fixed exceeds the rent so payable. 

(2) If a house, in respect of which a notice is issued under section 7, is occupied by a tenant 
holding in good faith and for valuable consideration under a registered lease from year to year, 
^’[the Central Government] shall he liable as aforesaid for the term of six months from the date on 
which the house is vacated in pursuance of the notice. 

(8) Nothing in this section shall be deemed — 

( a) to render ^[the Central Government] so liable unless an application in writing in this behalf 
is made by the owner to the ® [Officer Commanding the station] within fifteen days from 
the service of the notice ; or 

(h) to limit or otherwise affect any agreement between ^[the Crown] and the owner. 

[a] Substituted by A.O. for “the Secretary of State for India in Council”, [b] Substituted by A. 0. for “the said 
Secretary of State in Council”, [c] Substituted by the Cantonments (House- Accommodation Amendment) 
Act, 1925 (10 [X] of 1925), S. 6, for “Commanding Officer of the Cantonment”. 

15. ( 1) If the owner considers that the rent stated in a notice issued under section 7 is not 
:PQwer for owner to refer to reasonable, he may, within a period of ^[thirty] days from the 
Civil Court on question of rent, service of such notice, ^ [refer the matter to a Civil Court, in accordance 
with the provisions of chapter IV] ; 

® [Provided that where an appeal has been made to the Officer Commanding the District under 
section 30, the period of thirty days shall he reckoned from the date on which the owner received 
notice of the result of the appeal under sub-section (2) of section 32.] 

(2) If the owner does not make such a ^[reference] within the said period, he shall be 
deemed to have accepted the rent so offered. 

[a] Substituted by the Cantonments (House-Accommodation Amendment) Act, 1930 (9 [IX] of 1930), S. 7, for 
“fifteen”, [b] Substituted by S. 7, ibid, for “require that the matter be referred by the Officer Commanding 
the station to a. Committee of Arbitration”, [c] Inserted by the Cantonments (House-Accommodation Amend- 
ment) Act, 1933 (22 [XXII] of 1933), S. 2. [d] Substituted by Act, 9 [IX] of 1930, S, 7, for “requisition”. 


Section 15 — Note 1 

[1] As to computation of period of limitation, see 
Section 34A. 

[2] Where owner does not raise question of enhance- 
ment until commencement of tenancy, and is served 
with notice for repairs, he is not entitled to enhanced 
rent from commencement of tenancy. (Vol 13) 1926 
All 746 (747). 

[8] It is the owner alone that can make a reference 
under this section to the Civil Court. Therefore, in a 
refer^ce the owner is not bound to make a mortgagee, 
who is not in possession of the lease property, a party 
to the reference and his non- joinder will not defeat the 


suit. However, the Court may join the mortgagee as a 
proper party under Civil P. C., 0. 1, E. 10. (Vol 24) 
1937 Pesh 17 (17, 18). 

[4] The Peshawar Court has observed that there is 
a lacuna in the Act which should be filled up by the 
Legislature. It has, therefore, suggested that there 
should be a provision to the effect that where the 
house has been taken over and the question of rent is 
contested by the landlord the amount fixed by the 
authorities should be paid to the landlord without 
prejudice to his right to fight in Court the question as 
to the reasonability of the rent proposed. (Vol 26) 1939 
Pesh 22 (23). 
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16, (1 ) If the owner fails to execute any repairs to a house as required by a notice issued to 
I>oiver for owner to ref cr him under section 7, the ^[Officer Commanding the station] may by 
io Civil Court on q^imtion notice require the owner to execute the repairs within such period, not 
of repairs, being less than ^[thirty] days, as may be specified in the notice. 

If the owner objects to any requisition contained in a notice issued under sub- section (ij, 
he may, within ^[thirty] days from the service of the notice, [refer the matter to a Civil Court in 
accordance with the provisions of chapter IV] : 

^[Provided that where an appeal has been made to the Officer Commanding the District 
under section 30, the period of thirty days shall be reckoned from the date on w’hioh the owner 
received notice of the result of the appeal under sub-section of section 32.] 

Every reference under sub-section (j^J shall be accompanied by an estimate of the 
repairs, if any, w^hich the owner considers necessary in order to put the house into a state of 
reasonable repair.] 

[a] Substituted by the Cantonments (House-Accommodation Amendment) Act, 1925 (10 [X] of 1925), S. 6, for 
**CommandiDg Olhcer of the Cantonment**, [b] Substituted by the Cantonments (House-Acoommodation' 
Amendment) Act, 1930 (9 [IX] of 1930), S. 8, for ‘‘fifteen”, [c] Suhstitiited by S. 8, ibid^ for “require that 
the matter be referred by the Officer Commanding the station to a Committee of Arbitration”, [d] Inserted 
by the Cantonments ^'House-Accommodation Amendment) Act, 1938 (22 [XXII] of 1933), S. 3. [e] Inserted 

by Act 9 [IX] of 1930, S. S. 

*[47. If the owner fails to comply with a notice issued under sub-section (1) oi section 16, 
Fower to have repairs the Military Engineer Services or the Public Works Department may, 
executed and recover cost, -^ith the previous sanction of the Officer Commanding the Station and not- 
withstanding any right of reference conferred by that section, cause the repairs specified in the 
notice to be executed at the expense of ^[the Central Government], and the cost thereof, or, where 
a reference has been made, the amount finally determined by the Civil Court may be deducted 
from the rent payable to the owner.] 

[a] Substituted by the Cantonments (House-Accommodation Amendment) Act, 1930 (9 [IX] of 1930), S. 9, for 
the original section, [b] Substituted by A. O. for “the Government”. 

18. Every person on whom devolves, by transfer, by succession or by operation of law, the 
Notice to he given of devolu- interest of an owner in any house, or in any part of any house, situate 

tion of interest in house in in a cantonment or part of a cantonment in respect of which a notifica- 
cantonment. under sub- section (l) oi section 3 is for the time being in force, 

shall be bound to give notice of the fact to the ^[Officer Commanding the station] within one month, 
from the date of such devolution, and, if he, without reasonable cause, fails to do so, he shall be 
punishable with fine which may extend to fifty rupees. 

[a] Substituted by the Cantonments (House-Accommodation Amendment) Act, 1925 (10 [X] of 1925), S. 6, for 
“Commanding Officer of the Cantonment’*. 

*0HAPTEE lY. 

Phocedube in eefebences. 

19. All references under this Act shall be made by application to, and tried by, the Court of 
J urisdiction in references, the District Judge, 

[a] Substituted by the Cantonments (House- Accommodation Amendment) Act, 1930 (9 [IX] 'of 1930), S. 10, for 
the original Chapter IV entitled “Committees of Arbitration” and consisting of Ss. 19 to 28. 

20. Eeferences under this Act shall be deemed to be proceedings within the meaning o? 
Procedure and powers of section 141 of the Code of Civil Procedure, 1908, and in the trial thereof 

the Court the Court may exercise any of its powers under that Code. 

21. The scope of the inquiry in a reference under this Act shall be restricted to a considera- 
Bestriction of scope tion of the matters referred to the Court in accordance wifch the provisions 

of inquiry. of this Act. 

22 to 28. [See Legislative Note a, given under S, 19.] 


Section 16 — Note 1 

[1] As to service of notice, see S, 34 ; and as to 
computation of period of limitation, see S. 34A. 

[2] Tenant, a military officer, deciding repairs to be 
necessary and executing the repairs himself — Tenant 
not entitled to recover cost of repairs from landlord so 
as to make landlord liable for costs where procedure 


under the Act is not followed. (1911) 8 All L Jour.” 
1060 (1062), 

Section 18 — Note 1 
[1] As to service of notice, see Section 34. 

Section 19 — Note 1 

[1] Provision for references under this Act is made 
in Ss. 13 (2), 15 (1) and 16 (2). 
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THE CANTONMENTS (HOUSE- ACCOMMODATION) ACT, 1923 

CHAPTER V. 

Appeals. 


[SS. 29-33] 


^^129. (1) An appeal shall lie to the High Court against the decision of the Court of the District 
A‘prie 2 l to Ili'jJi CoiuU Judge upon a reference tried by it. 

(2 ) No appeal under this section shall be admitted unless it is made within thirty days from 
the date of the decision against which it is preferred. 

^3) An appeal preferred under this secdon shall be deemed to be an appeal from an order 
within the meaning of section lOS of the Code of Civil Procedure, 1908.1 
ji] Substituted by tbe Cantonments (House- Accommodation Amendment) Act, 1930 (9 [IX] of 1930), S. 11, for 
the original section. 

^30. The owner or any tenant of a house in respect of which a notice has been issued under 
Appeal to Officer Com^ section 7 may, within a period of ^[ten days] from the date of the service 
manding the District. thereof, appeal to the Officer Commanding the District against the decision 
of the Officer Commanding the Station to appropriate the house. 

[a] Siibstitiiled by the Cantonments (House-Accommodation Amendment) Act, 1930 (9 [IX] of 1930), S. 12, for 
the original section, [b] Substituted by the Cantonments (House. Accommodation Amendment) Act, 1933 
(22 [XXII] of 1933), S. 4, for “twenly-one days.*’ 

31. (l) Every petition of appeal under section 30 shall be in writing and accompanied by a 
Fehiion of appeal, copy of the notice appealed against. 

f2) Ahy such petition may be presented to the [Officer Commanding the station], and that 
officer shall be bound to forward it to the authority empowered by section 30 to hear the appeal, 
and may attach thereto any report which he may desire to make in explanation of the notice 
appealed against. 

{ 8) If any such petition is presented direct to the Officer Commanding the District and an 
immediate order on the petition is not necessary, the Officer Commanding the District may refer 
the petition to the ^[Officer Commanding the station] for report. 

[a] Substituted by the Cantonments (House-Accommodation Amendment) Act, 1925 (10 [X] of 1925), S. 6, for 
“Commanding Officer of the Cantonment’*. 

32. ^L( 1 )} The decision on any such appeal of the Officer Commanding the District "] 

Order in appeal final, shall be final, and shall not be questioned in any Court otherwise than on 

the ground that the house is situate in a cantonment, or part of a cantonment, in which this Act is 
not operative : 

Provided that no appeal shall be decided until the appellant has been heard or has had a 
reasonable opportunity of being heard in person or through a legal practitiocer '^[and in giving a 
decision the Officer Commanding tbe District shall record briefly the grounds therefor.] 

Notice of the result of tbe appeal shall be given to the appellant as soon as may be, 
and, where the appellant is a tenant of the house, to the owner of the house also.] 

[a] The original S. 32 was re-numbered as sub-section (1) ol that section by the Cantonments (House- Accom- 
modation Amendment) Act, 1933 (22 [XXII] of 1933), S. 5. [b] The words “or of the General Officer 

Commanding-in-Ohief, the Command, as the case may be” were repealed by the Cantonments (House- 
Accommodation Amendment) Act, 1930 (9 [IX] of 1930), S. 13. [c] Inserted by Act 9 [IX] of 1930, S. 13. 

[d] Inserted by Act 22 [XXII] of 1933, S. 6. 

33. Where an appeal has been presented under section 30 within the period prescribed ® [therein] , 
Suspension of action all action on the notice shall, on the application of the appellant, be held 

pending appeal. in abeyance pending the decision of the appeal. 

[a] Substituted by the Cantonments (House-Accommodation Amendment) Act, 1930 (9 [IX] of 1930), S. 14, 
for “by sub-section (2) of that section’*. 


Section 29 — Note 1 

[1] As to computation of period of limitation, see 
Section 34A. 

[2] As this Act is a special Act, S. 5 of the Limi- 
tation Act does not apply to an appeal under this 
section. (Yol 28} 1941 All 207 (208) : I L R (1941) All 

Section 30 — Note 1 

[1] As to suspension of action pending appeal, see 
Section 33; and as to computation of period of limi- 
tation, see Section 34A. 

[2] A person aggrieved by tbe notice issued under 
-S. 1 to vacate the house in the cantonment has to 


adopt the only remedy of appealing under S. 30, whe- 
ther the notice is legal or not. A Civil Court has no 
jurisdiction to entertain a suit in respect of such notice. 
(Yol 12) 1925 Bom 162 (164) : 49 Bom. 152, 

Section 32 — Note 1 

[1] As to how the time for referring a matter to a 
Civil Court under S, 15 or S. 16 is to be computed, see 
Scsction 15 (1) Proviso and Section 16 (2) Proviso. 

[2] Officer Commanding the District is the tribunal 
to which a person aggrieved by a notice under S. 7 
must apply for redress and the decision of the officer 
thereon is final under this section. (Yol 4) 1917 Sind 
30 (42) : 10 Bind L R 113. 
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CHAPTER Vr. 

Supplemental Provisions. 

34. Every notice or requisition prescribed by this Act shall be in writing, signed by the person 
Service of notice by whom it is given or made or by his duly appointed agent, and may be 
<and requisitions* served by post on the person to whom it is addressed, or, in the case of an 
owner who does not reside in or near the cantonment, on his agent appointed ^[in accordance 
with a bye-law made under clause (29) ol section 282 of the Cantonments Act, 1924]. 

[a] S^ihstitiited by the Cantonments (House-Accommodation Amendment) Act, 1925 (10 [X] of 1925), S. 4, 
for “under the Cantonments Act, 1910, or any rule made thereunder”, 

^l 34&. The period prescribed for making any reference or preferring any appeal under this 
Cchiputation of iieriods Act shall be Computed in accordance with the provisions of the Indian 
0 / limitation. Limitation Act, 1908.] 

[a] Inserted by the Cantonments (House-Accommodation Amendment) Act, 1930 (9 [IX] of 1930), S. 15. 

Power for Central Govern- 3S. (1) The [Central Government] may make rules^ to carry out 
7mnt to mahe rules. the purposes and objects of this Act. 

(2) In imrticular and without prejudice to the generality of the foregoing power, such 
rules may — 

c[‘'' '• ^ 

(b) define the powers of entry, inspection, measurement or survey -which may be exercised in 
carrying out the purposes and objects of this Act or of any rule made hereunder. 

[it] Suhstituicd by A. 0. for “Governor-General in Couueir’. [b] For such rules see General Buies and 
Orders. Volume V, p. 2-51. ^c] Clause (a) was repealed by the Cantonments (House-Accommodation Amend- 

ment) Act, 1930 {9 [IX: of 1930], S. IG. 

36. (1) The power to make rules under section 35 shall be subject to the condition of the 
Further provisions rules being made after previous publication and of their not taking effect 

respecting rules. until they have been published in the ^[Official Gazette] and in such other 
manner (if any) as the ^[Central Government] may direct. 

( 2) Any rule under section 35 may be general for all cantonments or parts of cantonments in 
British India in which this Act is for the time being operative, or may be special for any of such 
cantonments or parts as the ^[Central Government] may direct. 

(B) k copy of the rules under section 35 for the time being in force in a cantonment shall be 
kept open to inspection free of charge at all reasonable times in the ofiSce of the Cantonment 
^[Board]. 

(4) In making any rule under clause (b) of sub-section (2) of section 36, the ^[Central 
Government] may direct that whoever obstructs any person, not being a public servant within the 
meaning of section 21 of the Indian Penal Code, in making any entry, inspection, measurement or 
survey, shall be punishable with fine which may extend to fifty rupees, and, in the case of a con- 
tinuing offence, with fine -which, in addition to such fine as aforesaid, may extend to five rupees 
for every day after the first during which such offence continues. 

[a] Substituted by A. 0. for “Gazette of India”. [6] Substituted by A. 0. for “Governor-General in Oouneil”. 
[c] Substituted by the Repealing and Amending Act, 1940 (32 [XXXII] of 1940), S. 3 and Schedule ll, for 
“Authority”. 

37. No Judge or Ma^strate shall be deemed, within the meaning of section 556 of the Code 
Inapplicability of of Criminal Procedure, 1898, to be a party to, or personally interested in, 

Code^of%r%iinal prosecution for an offence constituted by or under this Act merely because 
Procedure, 1698, to is a member of the Cantonment ^fBoard] or has ordered or approved the 
trials of offences, prosecution, 

[a] Substituted by the Cantonments (House- Accommodation Amendment) Act, 1925 (10 [X] of 1925), S. 5, 
for “Committee”, 

Protection to 38. No suit or other legal proceeding shall lie against any person for anything 
persons acting in good faith done, or intended to' be done, under this Act or in pursuance of any 
under Act. lawful notice or order issued under this Act. 

39. [Repeals.] Eepealed by the Bepealing Act, 1927 (XII of 1927), S. 2 and 
Schedule. 

THE SCHEDULE. — [ Enactments Repealed.] Bepealed by the Bepealing Act, 1927 
(XII of 1927), S. 2 and Schedule. 
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THE INDIAN CARRIAGE BY AIR ACT, 1934 
(ACT XX of 1934) 

STATEMENT OF OBJECTS AND REASONS. 


“An International Convention for the unification 
of certain rules relating to international carriage by 
air Tvas signed at Warsaw in October, 1929, by certain 
Governments. The eomention defines the liability of 
air carriers for injury or damage caused to passengers 
or goods. The convention was not signed on behalf of 
India, but its provisions have been examined by the 
Government of India and are, in their opinion, suitable 
to Indian conditions. They, therefore, propose to adhere 
to the convention as soon as requisite legislation to 


implement its provisions has been enacted. To that 
end they have framed the present Bill. 

The convention applies only in respect of interna- 
tional carriage by air, i. e. carriage between two States 
signatory to the convention but as there is no law on 
the subject in India, beyond the general law of con- 
tract and the law relating to carriages on land, the 
Bill seeks to provide power to the Governor- General 
in Council to make rules extending the provisions of 
the convention also to internal carriage by air.** 

— Gazette of India, 1934, part V, p. 78, 


THE INDIAN CABBIAGE BY AIB ACT, 1934 


(ACT XX OF 1934.“) 


[as amended by Act XXXI of 1939] 

[I9tli August 19B4i,] 

A?z Act to give efject in British India to a Convention for the unification of certain 
rules relating to international carriage hy air. 


Whereas a Con-vention for the unification of certain rules relating to international carriage 
hy air (hereinafter referred to as the Convention) was, on the 12th day of October, 1929, signed at 
Warsaw ; 


And whereas it is expedient that British India should accede to the Convention and should 
make provision for giving effect to the said Convention in British India ; 

And whereas it is also expedient to make provision for applying the rules contained in 
the Convention (subject; to exceptions, adaptations and modifications) to carriage by air in British 
India which is not international carriage within the meaning of the Convention ; 

It is hereby enacted as follows : — 

[a] For Report of Select Committee, see Gazette of India, 1934, Pfc. V, p. 189. 


‘tailed the Indian Carriage by Air Act, 1934. 

( 2 ) It extends to the whole of British India, including British Baluchistan and the Sonthal 
Parganas. 

( 3 ) It shall come into force on such date^ as the ^[Central Government] may, by notification 
in the ®[Ofi5cial Gazette], appoint, 

[a] IStb February 1935, See Gazette of India, 1935, Pfc. I, P. 320. [b] Suhstiiuted by A. 0. for “Governor- 

General in Council”, [c] Substituted by A. 0. for “Gazette of India.** 


2, (1) The rules contained in the First Schedule, being the provisions of the Convention 
Applicatiofi of relating to the rights and liabilities of carriers, passengers, consignors, consignees 

persons, shall, subject to the provisions of this Act, have the force of 
% I i n la. British India in relation to any carriage by air to which those rules 

apply, irrespective of the nationality of the aircraft performing the carriage. 

(2) The ^[Central Government] may, by notification in the ^[Official Gazette], certify who 
are the High Contracting Parties to the Convention, in respect of what territories they are parties, 
and to what extent they have availed themselves of the Additional Protocol to the Convention, 
and any such notification shall be conclusive evidence of the matters certified therein. 

(3) Any reference in the First Schedule to the territory of any High Contracting Party to the 
Convention shall be construed as a reference to all the territories in respect of which he is a party* 

Any reference in the First Schedule to agents of the caijrier shall be construed as 
induding a reference to servants of the carrier.] 

(d) Notwitbstanding anything contained in the Indian Fatal Accidents Act, 1855, or any other 
enactment or rule of law in force in any part of British India, the rules contained in the First 
Schedule shall, in all cases to which those rules apply, determine the liability of a carrier in respect 
of the death of a passenger, and the rules contained in the Second Schedule shall determine the 
persons by whom and for whose benefit and the manner in which such liability may be enforced* 
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(5) Any sum in franca mentioned in rule 22 of the First Schedule shall, for the purpose of 
any action against a carrier, be converted into rupees at the rate of exchange prevailing on the 
date on which the amount of damages to be paid by the carrier is ascertained by the Court. 

fal Substituted bv A. 0. for “Governor-General in Council.” [b] Substituted by A. 0. for “Gazette of India.” 

[o] Inserted by the Indian Carriage by Air (Amendment) Act, 1939 (31 [XXXI] of 1939), S. 2. [28-9-1939.] 


3. (1 ) Every High Contracting Party to the Convention who has not availed himself of the 
Provisions regardinj provisions of the Additional Protocol thereto shall, for the purposes of any 
P.wfit suit brought in a Court in British India in accordance with the provisions 
i^^"undertahe carnage ^^ule 23 of the First Schedule to enforce a claim in respect of carriage 
by air, * undertaken by him, be deemed to have submitted to the jurisdiction of 

that Court and to be a person for the purposes of the Code of Civil Procedure, 1908. 


(2) The High Court may make rules of procedure providing for ail matters which may be 
expedient to enable such suits to be instituted and carried on. 

(3) Nothing in this section shall authorise any Court to attach or sell any property of a High 
Contracting Party to the Convention. 


The ^[Central Government] may, by notification in the ^[Official Gazette], apply the rules 
Application of Act to car- contained in the First Schedule and any provision of section 2 to such 
riage hy air ivliicli is not carriage by air, not being international carriage by air as defined in 
international, First Schedule, as may he specified in the notification, subject 

however to such exceptions, adaptations and modifications, if any, as may be so specified. 

[a] SubstiHUed by A. 0. for ‘'Governor-General in Council”, [b] Substituted by A. 0. for “Gazette of India.** 


FIRST SCHEDULE 
(See section 2,) 

Rules. 

CHAPTER I. 

Scope— Definitions. 

(1) These rules apply to all internatioijal carriage of persons, luggage or goods performed by aircraft 
for reward. They apply also to such carriage when performed gratnitoualy by an air trf^nsport undertaking. 

(2) In these rules “High Contracting Party” means a High Contracting Party to the Convention. 

(3) For the purposes of these rules the expression “international carriage’* means any carriage in which, 
according to the contract made by the parties, the place of departure and the place of destination, whether or not 
there be a break in the carriage or a transhipment, are situated either within the territories of two High Contract- 
ing Parties, or within the territory of a single High Contracting Party, if there is an agreed stopping place 
within a territory subject to the sovereignty, suzerainty, mandate or authority of another Power, even though that 
Power is not a party to the Convention. A carriage without such an agreed stopping place between territories 
subject to the sovereignty, suzerainty, mandate or authority of the same High Contracting Party is not deemed to 
be international for the purposes of these rules. 

(4) A carriage to be performed by several successive air carriers is deemed, for the purposes of these rules, 
to be one undivided carriage, if it has been regarded by the parties as a single operation, whether it has been 
agreed upon under the form of a single contract or of a series of contracts, and it does not lose its international 
character merely because one contract or a series of contracts is to be performed entirely within a territory subject 
to the sovereignty, suzerainty, mandate or authority of the same High Contracting Party. 

2, (1) These rules apply to carriage performed by the State or by legally constituted public bodies provided 
it falls within the conditions laid down in rule 1. 

(2) These rules do not apply to carriage performed under the terms of any international postal Convention. 


CHAPTER II. 

documents OP Carbiage. 

Part I, — Passenger ticket 

3. ( 1) For the carriage of passengers the carrier must deliver a passenger ticket which shall contain the 
following particulars : — 

( a) the place and date of issue ; 

(b) the place of departure, and of destination ; 

(c) the agreed stopping places, provided that the carrier may reserve the right to alter the stopping places 
in case of necessity, and that if he exercises that right, the alteration shall not have the efEeot of de- 
priving the carriage of its international character ; 

(d) the name and address of the carrier or carriers ; 

(e) Ss statement that the carriage is subject to the rules relating to liability contained in this Schedule. 

(2) The absence, irregularity or loss of the passenger ticket does not afieet the existence or the validity of 
the contract of carriage, which shall none the less be subject to these rules. Nevertheless, if the carrier accepts a 
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passenger without a passenger ticket having been delivered he shall not be entitled to avail himself of those pro- 
visions of this Schedule which exclude or limit his liability. 

Fart II. — Luggage ticket 

4. (1) For the carriage of luggage, other than small personal objects of which the passenger takes charge 
himself, the carrier must deliver a luggage ticket. 

(2 ) The luggage ticket shall be made out in duplicate, one part for the passenger and the other part for 

the carrier. , . , 

(3) The luggage ticket shall contain the following particulars 

(a) the place and date of issue ; 

(b) the place of departure and of destination ; 

(c) the name and address of the carrier or carriers ; 

(d) the number of the passenger ticket ; 

(e) a statement that delivery of the luggage will be made to the bearer of the luggage ticket ; 

(f) the number and weight of the packages ; 

(g) the amount of the value declared in accordance with rule 22 (2) ; 

(li) a statement that the carriage is subject to the rules relating to liability contained in this Schedule. 

(4) The absence, irregularity or loss of the luggage ticket does not affect the existence or the validity of the 
contract of carriage, which shall none the less be subject to these rules. Nevertheless, if the carrier accepts luggage 
without a luggage ticket having been delivered, or if the luggage ticket does not contain the particulars set out; 
at (d)t (f) and (h) of sub-rule (3)^ the carrier shall not be entitled to avail himself of those provisions of this 
Schedule which exclude or limit his liability. 

Part III, — Air consignment note. 

5. Every carrier of goods has the right to require the consignor to make out and hand over to him a 
document called an ‘*air consignment note’*; every consignor has the right to require the carrier to accept this 
document. 

(2 ) The absence, irregularity or loss of this document does not affect the existence or the validity of the 
contract of carriage which shall, subject to the provisions of rule 9, be none the less governed by these rules, 

B. (1) The air consignment note shall be made out by the consignor in three original parts and be handed 
over with the goods. 

(2) The first part shall be marked *^for the carrier’*, and shall be signed by the consignor. The second 
part shall be marked ‘*for the consignee” ; it shall be signed > by the consignor and by the carrier and shall 
accompany the goods. The third part shall be signed by the carrier and handed by him to the consignor after the 
goods have been accepted. 

(3) The carrier shall sign an acceptance of the goods. 

(4) The signature of the carrier may be stamped ; that of the consignor may be printed or stamped. 

(3) If, at the request of the consignor, the carrier makes out the air consignment note, he shall be deemed, 
subject to proof to the contrary, to have done so on behalf of the consignor. 

7. The carrier of goods has the right to require the consignor to make out separate consignment notes when 
there is more than one package. 

8, The air consignment note shall contain the following particulars : — 

(a) the place and date of its execution ; 

(b) the place of departure and of destination ; 

(c) the agreed stopping places, provided that the carrier may reserve the right to alter the stopping places 
in case of necessity, and that if he exercises that right the alteration shall not have the effect of 
depriving the carriage of its international character ; 

(d) the name and address of the consignor ; 

(e) the name and address of the first carrier ; 

(f) the name and address of the consignee, if the ease so requires ; 

(g) the nature of the goods ; 

(h) the number of the packages, the method of packing and the particular marks or numbers upon them ; 

(i) the weight, the quantity and the volume or dimensions of the goods ; 

(j) the apparent condition of the goods and of the packing ; 

(k) the freight, if it has been agreed upon, the date and place of payment and the person who is to pay it ; 

(l) if the goods are sent for payment on delivery, the price of the goods and, if the case so requires, the 
amount of the expenses incurred ; 

(nt) the amount of the value declared in accordance with rule 22 (2) ; 

(n) the number of parts of the air consignment note ; 

(o) the documents handed to the carrier to accompany the air consignment note ; 

fpj the imae fixed for the completion of the carriage and a brief note of the route to be followed, if these 
matters have been agreed upon ; 

(g) a statem^t 12a&t the carriage is subject to the rules relating to liability contained in this Schedule. 
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9. li tbe carrier accepts goods without an air consignment note having been made out, or if the air con- 
s*-mment note does not contain all the particulars set out in rule 8 (a) to (i) inclusive and (q), the carrier shall 
not le entitled to avail himself of the provisions of this Schedule v/hieh exclude or limit his liability, 

10. (1) The consignor is responsible for the correctness of the particulars and statements relating to the 
goods which he inserts in the air consignment note. 

(ii ) The consignor will be liable for all damage suffered by tbe carrier or any other person by reason of the 
irregularity, incorrectness or incompleteness of the said particulars and statements, 

11. /I ^ The air consignment note is frima facie evidence of the conclusion of the contract, of the receipt 
of tbe goods and of the conditions of carriage. 

rj) The statements in the air consignment note relating to the weight, dimensions and packing of the 
goods, as well as those relating to the number of packages, are 'grima facie evidence of the facts stated; those 
relating to the quantity, volume and condition of the goods do not constitute evidence against the carrier except so 
far as they both have been, and are stated in the air consignment note to have been, checked by him in the 
presence of the consignor, or relate to the apparent condition of the goods. 

12. fl) Subject to his liability to carry out all his obligations under the contract of carriage, tbe consignor 
has the right to dispose of the goods by withdrawing them at the aerodrome of departure or destination, or by 
stopping them in the course of the journey on any landing, or, by calling for them to be delivered at the place of 
destination or in the course of the journey to a person other than the consignee named in the air consignment 
note, or by requiring them to be returned to the aerodrome of departure. He must not exercise this right of dis- 
position in such a way as to prejudice the carrier or other consignors and he must repay any expenses occasioned 
by the exercise of this right. 

(2) If it is impossible to carry out the orders of the consignor the carrier must so inform him forthwith, 

(B) If the carrier obeys the orders of the consignor for the disposition of the goods without requiring the 
production of the part of the air consignment note delivered to the latter, he will be liable, without prejudice to bis 
right of recovery from the consignor, for any damage which may be caused thereby to any person who is lawfully 
in possession of that part of the air consignment note. 

Tbe right conferred on the consignor ceases at the moment when that of the consignee begins in ac- 
cordance with rule 13. Nevertheless, if the consignee declines to accept the consignment note or the goods, or if he 
cannot be communicated with, the consignor resumes his right of disposition. 

13. (1) Except in the circumstances set out in rule 12, the consignee is entitled, on arrival ‘of the goods at 
the place of destination, to require the carrier to hand over to him the air consignment note and to deliver tbe 
goods to him, on payment of the charges due and on complying with the conditions of carriage set out in the air 
consignment note. 

(2) Unless it is otherwise agreed, it is the duty of the carrier to give notice to the consignee as soon as the 
goods arrive. 

(3) If the carrier admits the loss of the goods, or if the goods have not arrived at the expiration of seven 
days after the date on which they ought to have arrived, the consignee is entitled to put into force against the 
carrier the rights which flow from the contract of carriage. 

14. The consignor and the consignee can respectively enforce all the rights given them by rules 12 and 13, 
each in his own name, whether he is acting in his own interest or in the interest of another, provided that he 
carries out the obligations imposed by the contract. 

15. (1) Buies 12, 13 and 14 do not affect either the relations of the consignor or the consignee with each 
other or the mutual relations of third parties whose rights are derived either from the consignor or from the 
consignee. 

(2) The provisions of rules 12, 13 and 14 can only be varied by express provision in the air consignment 

note. 

16. (1) The consignor must furnish such information and attach to the air consignment note such 
documents as are necessary to meet the formalities of customs, octroi or police before the goods can be delivered 
to the consignee. The consignor is liable to the carrier for any damage occasioned by the absence, insufficiency or 
irregularity of any such information or documents, unless the damage is due to the fault of the carrier or his 
agents, 

(2) The carrier is under no obligation to enquire into the correctness or sufficiency of such information or 
documents, 

CHAPTER III. 

Liability op the carrier. 

17. The carrier is liable for damage sustained in the event of the death or wounding of a passenger or 
any other bodily injury suffered by a passenger, if the accident which caused the damage so sustained took place 
on board the aircraft or in the course of any of the operations of embarking or disembarking, 

18. (1) The carrier is liable for damage sustained in the event of the destruction or loss of, or of damage 
to, any registered luggage or any goods, if the occurrence which caused the damage so sustained took place during 
the carriage by air. 

^(2) The carriage by air within tbe meaning of the preceding paragraph comprises the period during which 
the luggage or goods are in charge of the carrier, whether in an aerodrome or on board an aircraft, or, in the case 
of a landing outside an aerodrome, in any place whatsoever, 

( B) The period of the carriage by air does not extend to any carriage by land, by sea or by river performed 
outside an aerodrome. If, however, such a carriage takes place in the performance of a contract for carriage by 
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air, for the purpose of Joauing, delivery or transhipment, any damage is presumed, subject to proof to the contrary, 
to have been the result oi an event which took place during the carriage by air, 

19. The carrier is liable for damage occasioned by delay in the carriage by air of passengers, luggage or 

goods. 

20. (1) The carrier is not liable if be proves that he and his agents have taken all necessary measures to 
avoid the damage or that it was impossible for him or them to take such measures. 

(2) In the carriage of goods and luggage the carrier is not liable if he proves that the damage was occa- 
sioned by negligent pilotage or negligence in the handling of the aircraft or in navigation and that, in all other 
respects, he and his agents have taken all necessary measures to avoid the damage. 

21. If the carrier proves that the damage was caused by or contributed to by the negligence of the injured 
person the Court may exonerate the carrier wholly or partly from his liability, 

22. (1) In the carriage of passengers the liability of the carrier for each passenger is limited to the sum of 
12.5,000 francs. "Where damages may be awarded in the form of periodical payments, the equivalent capital value 
of the said payments shall not exceed 125,000 francs. Nevertheless, by special contract the carrier and the passenger 
may agree to a higher limit of liability. 

(2) In the carriage of registered luggage and of goods, the liability of the carrier is limited to a sura of 250 
francs per kilogram, unless the consignor has made, at the time when the package was handed over to the carrier, 
a special declaration of the value at delivery and has paid a supplementary sum if the case so requires. In that 
case the carrier will be liable to pay a sum not exceeding the declared sum, unless he proves thafc that sum is 
greater than the actual value to the consignor at delivery. 

f3j As regards objects of which the passenger takes charge himself the liability of the carrier is limited to 
-5,000 francs per passenger. 

(iij The sums mentioned in this rule shall be deemed to refer to the French franc consisting of 65^ 
.milligrams gold of millesimal fineness 900. 

23. Any provision tending to relieve the carrier of liability or to fix a lower limit than that which is laid 
down in these rules shall be null and void, but nullity of any such provision does not involve the nullity of the 
whole contract, which shall remain subject to the provisions of this Schedule. 

24. (2) In the cases covered by rules 18 and 19 any action for damages, however founded, can only be 
brought subject to the conditions and limits set out in this Schedule. 

(2) In the oases covered by rule 17 the provisions of sub- rule f2) also apply, without prejudice to the 
questions as to who ate the persons who have the right to bring suit and what are their respective rights. 

25. (2) The carrier shall not be entitled to avail himself of the provisions of this Schedule which exclude 
or limit his liability, if the damage is caused by his wilful misconduct or by such default on his part as is in the 
opinion of the Court equivalent to wilful misconduct. 

(2) Similarly the carrier shall not be entitled to avail himself of the said provisions, if the damage is caused 
as aforesaid by any agent of the carrier acting within the scope of his employment. 

26. (2J Receipt by the person entitled to delivery of luggage or goods without complaint is ^rima facie 
evidence that the same have been delivered in good condition and in accordance with the document of carriage. 

(2 ) In the case of damage, the person entitled to delivery must complain to the carrier forthwith after the 
discovery of the damage, and, at the latest, within three days from the date of receipt in the case of luggage and 
seven days from the date of receipt in the case of goods. In the case of delay the complaint must be made at the 
latest within fourteen days from the date on which the luggage or goods have been placed at his disposal. 

(3) Every complaint must be made in writing upon the document of carriage or /by separate notice in 
writing despatched within the times aforesaid. 

(4i) Failing complaint within the times aforesaid, no action shall lie against the carrier, save in the case of 
iraud on his part. 

27. In the case of the death of the person liable, an action for damages lies in accordance with these rules 
against those legally representing his estate. 

28. An action for damages must be brought at the option of the plaintifi, either before the Court having 
jurisdiction where the carrier is ordinarily resident, or has his principal place of business, or has an establishment 
by which the contract has been made or before the Court having jurisdiction at the place of destination. 

29. The right of damages shall be extinguished if an action is not brought within two years, reckoned from 
the date of arrival at the destination, or from the date on which the aircraft ought to have arrived, or from the 
date on which the carriage stopped. 

30. (1) In the case of carriage to be performed by various successive carriers and falling within the defini- 
tion set out in sub-rule (4s) of rule 1, each carrier who accepts passengers, luggage or goods is subjected to the rules 
set out in this Schedule, and is deemed to be one of the contracting parties to the contract of carriage in so far as 
the contract deals with that part of the carriage which is performed under his supervision. 

(2) In the case of carriage of this nature, the passenger or his representative can take action only against 
the carrier who performed the carriage during which the accident of the delay occurred, save in the case where, by 
express agreement, the first carrier has assumed liability for the whole journey. 

(B) As regards luggage or goods, the passenger or consignor will have a right of action against the first 
oarrier, and the passenger or consignee who is entitled to delivery will have a right of action against the last 
carrier, and further, each may take action against the carrier who performed the carriage during which the destruc- 
tion, loss, damage or delay took place. These carriers will be jointly and severally liable to the passenger or to the 
consignor or consignee. 
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CHAPTER IV. 

Provisions relating to combined carriage. 

31. /i; In the ca-e of combined carriage performed partly by air and partly by any other mode of 
carriage, the provisions of thi^ Schedule apply only to the carriage by air, provided that the carnage by air falls 
within the terms of rule 1. 

{2} Nothing in this Schedule shall prevent the parties in the case of combined carriage from inserting in the 
document of air cairxiage conditions relating to other modes of carriage, provided that the provisions of this Schedule 
are observed as regards the carriage by air. 

CHAPTER V. 

General and final provisions. 

32. Any clause contained in the contract and all special agreements entered into bsfore the damage occurred 
by which the pavRe^ piirpDr: to infringe the rules laid down by this Schedule, whether by deciding the law to be 
applied, or by alLcrIu.; the as t3 jurisdiction, shall be null and void. Nevertheless for the carriage of goods 
aroltration clauses a:o allowed, subject to these rules, if the arbitration is to take place in the territory of one of 
the High Contracting Parties vuthm one of the jurisdictions referred to in rule 2S. 

33. Nothing contained in this Schedule shall prevent the carrier either from refusing to enter into any 
contract of carriage, or from making regulations which do not conflict with the provisions of this Schedule. 

34. This Sshedule does not apply to international carriage by air performed by way of experimental trial 
by air navigation undertakings with the" view to the establishment of a regular line of air navigation, nor does it 
apply to carriage performed in extraordinary circumstances outside the normal scope of an air carrier’s business. 

35. The expression “days” when used in these rules means current days, not working days. 

36. When a High Contracting Party has declared at the time of ratification of or of accession to the Con- 
vention that the first paragraph of Article 2 of the Convention shall not apply to international carnage by air 
performed directly by the State, its colonies, protectorates or mandated territories or by any other territory under 
its sovereignty, suzerainty or authority, these rales shall not apply to international carriage by air so performed. 

SECOND SCHEDULE. 

(See secticn 2,) 

Provisions as to liability of carriers in the event of the death of a passenger. 

1. The liability shall be enforceable for the benefit of such of the members of the passenger’s family as 
sustained damage by reason of his death. 

In this rule the expression “member of a family” means wife or husband, parent, step-parent, grandparent, 
brother, sister, half-brother, half-sister, child, step-child, grandchild : 

Provided that, in deducing any such relationship as aforesaid any illegitimate person and any adopted 
person shall be treated as being, or as having been, the legitimate child of his mother and reputed father or, as 
the case may be, of his adopters, 

2. An action to enforce the liability may be brought by the personal representative of the passenger or by 
any person for whose benefit the liability is under the last preceding rule enforceable, but only one action shall be 
brought in British India in respect of the death of any one passenger, and every such action by whomsoever 
brought shall be for the benefit of all such persons so entitled as aforesaid as either are domiciled in British India, 
or, not being domiciled there, express a desire to take the benefit of the action. 

3. Subject to the provisions of the next succeeding rule the amount recovered in any such action, after 
deducting any costs not recovered from the defendant, shall be divided between the persons entitled in such pro- 
portions as the Court may direct. 

4. The Court before which any such action is brought may at any stage of the proceedings make any such 
order as appears to the Court to be just and equitable in view of the provisions of the First Schedule to this Act 
limiting the liability of a carrier and of any proceedings which have been, or are likely to be, commenced outside 
British India in respect of the death of the passenger in question. 


THE INDIAN CARRIAGE OF GOODS BY SEA ACT, 1925. 
(ACT XXVI of 1925). 

STATEMENT OF OBJECTS AND REASONS, 


“A bill of lading was originally a receipt for the 
goods placed on a ship and also a document for trans- 
ferring the title of the goods to the consignee. With the 
development of trade, it became recognised as a negoti- 
able instrument in which shippers, the carriers and the 
consignees or purchasers of the goods as well as bankers 
and under-writers became increasingly interested. 
Concurrently with this it became the custom to show 
on the bill of lading the terms of the contract on which 
the goods were delivered to and received by the ship, 
and from time to time new clauses were added usually 
in the direction of contracting the carrier out of liabi- 
lity for some kind of loss or damage to the goods. There 
thus arose great diversity between the conditions on 
which goods were carried by sea and considerable 


uncertainty about the liabilities which still attached to 
the carrier. 

2. There has been a demand for many years among 
the difierent commercial interests which handle bills of 
lading for uniformity among all maritime countries 
in the definition of the liabilities and risks attaching to 
the carrier of goods by sea. Some countries, e. g. 
Canada, Australia, and the United States of America, 
enacted legislation prohibiting cartiets of goods by sea 
from contracting themselves out of certain kinds of 
liability. The matter was discu^ed at several Interna- 
tional Conferences between shipowners, shippers and 
hankers in an attempt to secure the universal adoption 
of an agreed set of rules. 

3. A code of rules was drav^n up in 1921 by the 

3M. 23. 
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International Law A^aoeiatlon at tho Hague. These 
were subjecteJ to criticism by the various interests 
affected till finally agreement was reached at the Inter- 
national Conferences on Maritime Law held in Brussels 
in October, 1922, and again in October 1923. A Code of 
rules defining the responsibilities and liabilities to which 
a carrier of goods by sea should be subject and also the 
rights and immunities be was entitled to enjoy was 
drawn up, and it was unanimously recommended that 
every country should give legal sanction to these rules. 
The Lnited Kingdom has done so by the Carriage of 
Go^ds by Sea Acjt (1924) (14 and 15 Geo. T, c. 22). It 


is proposed to do the same in India by this Bili. 

4. This Bill follows closely the English Act. Thc- 
agreed Code of Rules arc reproduced m the Schedule. 
Clause 5 of the Bill exempts from these rules goods 
carried in the coasting trade under documents other 
than bills of lading whilst clause 6 saves the carrier 
from claims for shortage of weight in certain cases of 
bulk shipments where, by the custom of the trade, the 
weight entered in the bill of lading is a weight ascer- 
tained or accepted by a third party other than the 
carrier or shipper and this fact is so stated in the bill of 
lading.” — Gazette of India, 1925, Part V, page 37. 


REPORT OF JOINT COMMITTEE. 


**The following report of the Joint Committee on the 
Bill to amend the law with respect to the carriage of 
goods by sea was presented to the Legislative Assembly 
on the Slst August 1925 : — 

We, the undersigned, Membeis of the Joint Com- 
mittee to 'which the Bill to amend the law -with respect 
ro the carriage of goods by sea was referred, have consi- 
dered the Bill and the papers noted in the margin and 
have now the honour to submit this our Report, -with 
the Bill as amended by us annexed thereto. 

We have made one change in the Bill the substitu- 
tion of new clause 5. 

Original clause 6, following lines of the English Act, 
exempted the whole of the coasting trade from the re- 
quirement that in all cases a bill of lading should be 
issued subject to the conditions prescribed in the Rules, 
that is to say, such trade was excluded from the opera- 
tion of the Bdes. 


It is clear from the opiiiions received that, contrary 
to the English practice, bills of lading are almost in- 
variably issued by steamship companies engaged in the 
Indian coasting trade, and that it is the desire of the 
mercantile community that the provisions of the Bill 
relating to bills of lading should apply to such trade. 

It is not, however, the practice for sailing vessels- 
engaged in the coasting trade or proceeding from Indian 
ports to issue bills of lading and these have been exemp- 
ted accordingly. 

The provision in clause (b) is intended to cover the 
case of goods carried by the South Indian Railway 
ferry boat from Dhanushkodi to Talaimanao:. Rills of 
lading are not issued for the short sea journey and 
cargo is carried subject to the provisions of the Railway 
Act.” 


MINUTE OF DISSENT, 


[By Purushofamdas Thakurdas] think it is neces- 
sary to draw the attention of the Indian Legislature to 
the opinion of Mr. Justice J. R Ellis Cunliffe of the 
Rangoon High Court. He says that the English statute 
corresponding to the Bid under report ‘was the result 
of a so-called International Maritime Conference at 
Brussels, which has been subject to acute criticism on 
xhe part of high legal authorities at Home.’ These autho- 
rities ‘regard^ the draft provisions of the Bill as being 
extremely difficult to interprete and likely to lead to 
much unnecessary litigation arising out o± their obscu- 
rity.* The learned Judge further remarks : 

*The construction of Article 6 under the Schedule 
will be extremely difficult to decide. How the Courts are 
to come to a satisfactory conclusion as to whether the 
stipulation mentioned in the first part of the Article is 
or IS not contrary to public opinion, I do not know. And 


further, the ordinary trader is bound to be in very great 
doubt as to the difference between the receipt mentioned 
therein, which is ruled to be a non-negotiable instru- 
ment and to be so marked and, the ordinary bill of 
lading, which is, by custom, largely a formally printed 
document.* 

The only reason that I know of for recommending 
the Indian Legislature to adopt the Rules given in the 
Schedule to this Bill is to ensure uniformity in a 
matter which has been under discussion between ex- 
perts of the various countries for a number of years. But 
m this long and protracted discussion, it must be noted 
that, Indian interests had no direct say or representa- 
tion, Whilst I see no reason, so far, to oppose the Bill 
as amended by the “Select Committee”, I deem it my 
duty to bring the opinion expressed by Justice Cunlifie 
to the notice of the Legislature by a separate Minute.” 

— Gazette of India, 1925, Part Y, page 205. 


Cognate Acts and Provisions, See under Merchant Shipping Act, 1923. 

THE INDIAN OAEEIAGE OP GOODS BY SEA ACT, 1925. 

(ACT XXVI OF 1925.)^ 

[21st September 1925 ] 

An Act to amend the Law with respect to the carriage of goods by sea. 

Whereas at the International Conference on Maritime Law held at Brussels in October, 1922r 
the delegates at the Conference, including the delegates representing His Majesty, agreed unanimously 
to recommend their respective Governments to adopt as the basis of a convention a draft convention 
for the unification of certain rules relating to bills of lading ; 

A;kd WHEREAS at a meeting held at Brussels in October, 1923, the rules contained in the said 
draft convention were amended by the Committee appointed by the said Conference ; 

Ard whereas provision has been made by the Carriage of Goods by Sea Act, 1924, that the 
mA rule® m 00 alnended and as set out with modifications in the Schedule, shall, subject to the 
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r revisions of that Act, have the force of law a view to establishing the responsibilities, liabilities, 
rights and immunities attaching to carriers under bills of lading ; 

And WHEEEAS it is expedient that like provision should be made in British India ; It is 
hereby enacted as follows : — 

[a] [This Indian Act fdlo\v-\ sllAii iriDdlfLcation?, the rrovlsions contained in the English Carriage of 
Goods by Sea Aet, 1921 *14 and lo. Geo. V, c, 22hj 

Short tiVc ^ , 2, This Act may he called the Indian Careiage op Goods Br Sea Acx, 192s. 

ana exten:. ^ 

' It extends to the whole of British India. 


2. Subjecs to the provisions of this Act, the roles set out in the Schedule (hereinafter referred 
Ap^piicatioz cf E'uJes. to US “the Eules’*) shall have effect in relation to and in connection with 
the carriage oi goo 's by sea in ships carrying goods from any port in British India to any other 
port whether in or outside British India. 

[11924} 14 and 15 Geo. V, c. 22— S. l.I 


Absolute irarra)ztj of sea-cortbi- 
7iess not to be ihtplicd in coiif/ac::> 
to wli'icli Rules apply. 


3. There shall not be implied in any contract for the carriage of 
goods by sea to which the Bales apply any absolute undertaking 
by the carrier of the goods to provide a seaworthy ship. 


[(1924) 14 and 15 Geo. V, c. 22 — S. 2.[ 


Every bill of lading, or similar document of title, issued in British India which contains 
Statement as zo applicaticn oj Rules or is evidence of any contract to which the Eules apply, shall 
to he tncluded in hills of lutanj, contain an express statement that it is to have effect subject to 

the provisions of the said Eules as applied by this Act. 

[(1924) 14 and 15 Geo. Y, c, 22— S. 3.] 
modificati07i of Article VI of Rides in 

S. Article vi of the Eules shaU, iu relation to _ 

(a) ihB carriage of goods by sea in sailing ships carrying goods from any port in British 
India to any other port whether in or outside British India, and 
(h) the carriage of goods by sea in ships carrying goods from a port in British India notified®" 
in this behalf in the ^'[Official Gazette] by the ®ECentraJ Government] to a port in 
Ceylon specified in the Said notification, 

have effect as though the said Article referred to goods of any class instead of to particular goods 
and as though the proviso to the second paragraph of the said Article were omitted. 

[(1924) 14 and 15 Geo. Y, c. 22-^. 4.) 

[a] For such a notification, see Gazette of India, 1925, Pt. I, p. 950. [b] Substituted by A. 0. for "Gazette of 

India*’, [c] Suhsiituted by A. O. for “Governor-General in Council”. 


6 . Where under the custom of any trade the weight of any bulk cargo inserted in the bill of 
Mcdification of Rules 4 lading is a weight ascertained or accepted by a third party other 
and 6 of Article III in rela~ tb^an the carrier Or the shipper and the fact that the weight is so 
iion to buJ: cargoes. ascertained or accepted is stated in the bill of ladings then, notwith. 

standing anything in the Eules, the bill of lading shall not be deemed to be prima facie evidence 
against the carrier of the receipt of goods of the weight so inserted in the bill of lading, and the 
accuracy thereof at the time of shipment shall not be deemed to have been guaranteed by the 
shipper. 

[(1924) 14 and 15 Geo. V, c. 22— S. 5.] 


7. ( 1) Nothing in this Act shall affect the operation of sections four hundred and forty-sis to 
Saving and operation, fo^. hundred and fifty, both inclusive, five hundred and two, and five 
hundred and three of the Merchant Shipping Act, 1894, as amended by any subsequent enactment, 
or the operation of any other enactment for the time being in force limiting the liability of the 
owners of sea-going vessels. 

(2) The Eules shall not by virtue of this Act apply to any contract for the carriage of goods by 
sea before such day,^ not being earlier than the first day of January, 1926, as the ^[Central Govern- 
ment] may, by notification in the ®[Offioial Gazette], appoint, nor to any bill of lading or similar 

Section 2 — Note 1 

[1] Lighter carrying goods from port not to another come within the scope of this section. (Yol 26) 1939 
port but to a ship lying at anchor in the sea does noft Mad 401 (402). 
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document of title issued, whether before or after such day as aforesaid, in pursuance of any such 
contract as aforesaid. 

[(1924) 14 & 15 Geo. V, e. 22 — S. 6 (2), (3).] 

[a] For Notification appointing such day as the 1st of Junuary, 1926, see Gazette of India, 1925, Pt. I, p. 950. 
rb] Sulsnhitcd by A. O. for ‘'Goveinor-General in Council.’* [e] SubsMitted by A. 0. for “Gazette 
of India**. 


SCHEDULE. 

RULES RELATING TO BILLS OF LADING. 
ARTICLE I. 


In these Rules the following expressions have the meanings hereby assigned to them respectively, that is 
to say — 

(a) “Carrier” includes the owner or the charterer who enters into a contract of carriage with a shipper : 

(b) “Contract of carriage” applies only to contracts of carriage covered by a bill of lading or any similar 

document of title, in so far as such document relates to the carriage of goods by sea including any b\\\ 
of lading or any similar document as aforesaid issued tinder or pursuant to a eharterparty from the 
moment at which such bill of lading or similar document of title regulates the relations between a 
carrier and a holder of the same : 

(c) ‘’Goods” includes goods, wares, merchandises, and articles of every kind whatsoever, except live animals 

and cargo which by the contract of carriage is stated as being carried on deck and is so carried : 

(d) “Ship’* means any vessel used for the carriage of goods by sea : 

(e) “Carriage of goods” covers the period from the time when the goods are loaded on to the time when 

they are discharged from the ship. 

[(1924) 14 & 15 Geo. V, c. 22— Art. I.] 

Article II. 

Bisks. 

Subject to the provisions of Article YI, under every contract of carriage of goods by sea the carrier, in 
relation to the loading, handling, stowage, carriage, custody, care, and discharge of such goods, shall be subject to 
the responsibilities and liabilities, and entitled to the rights and immunities hereinafter set forth. 

[(1924) 14 & 15 Geo. T, e. 22— Art. II.] 

Article III. 

Besponsibilities and Liabilities. 

1. The carrier shall be bound, before and at the b^inning of the voyage, to exercise due diligence to — 

(a ) make the ship seaworthy : 

(h) properly man, equip, and supply the ship : 

(c) make the holds, refrigerating and cool chambers, and all other parts of the ship in which goods are 
carried, fi.t and safe for their reception, carriage and preservation. 

2. Subject to the provisions of Article lY, the carrier shall properly and carefully load, handle, stow, carry 
keep, care for and discharge the goods carded. 

3. After receiving the goods into his charge, the carrier, or the master or agent of the carrier, shall on 
demand of the shipper, issue to the shipper a bill of lading showing among other things — 

(a) The leading marks necessary for identification of the goods as the same are furnished in writing by the 
shipper before the loading of such goods starts, provided such marks are stamped or otherwise shown 
clearly upon the goods if uncovered, or on the cases or coverings in which such goods are contained, 
iu such a manner as should ordinarily remain legible until the end of the voyage : 

(h) Either the number of packages or pieces, or the quantity, or weight, as the case may be, as furnished 
in writing by the shipper : 

(c) The apparent order and condition of the goods : 


Article III — Note 1 

[1] Paragraph 8 (b ) — In a suit for short delivery of 
goods, where the bill of lading expressly says ‘weight, 
contents and value when shipped unknown’, the burden 
is on the plaintifi to prove shortage. (Yol 10) 1923 
Had 523 (623). 

[2] Paragraph 4 — A bill of lading is evidence and 
sometimes conclusive evidence of the contract of 
affreightment, but is not the contract of afireightment 
itself. (Yol 6) 1919 Mad 931 (935). 

[33 Paragraph 6 — Paragraph 6 is to be construed 
strictly — Ship leaving port on a particular date must 
be deemed to have delivered cargo to consignee — 
Consignee cannot take advantage of survey unduly 
delay^ to extend period of limitation. (Yol 24) 1937 
tod 11 (13) : 30 Sind L B 345. 


[4] Paragraph 6 does not only purport to limit the 
time within which the holder of a bill of lading may 
enforce his rights against the carrier, but it goes much 
further. It extinguishes the right itself. (Yol 18) 1931 
Sind 124 (126) : 25 Sind L B 222. 

[5] Condition in a bill of lading that carrier or ship 
will not he liable unless claim for damages for short 
delivery is brought within one year after delivery of 
goods — Suit for damages brought after one year of 
delivery — Held condition extinguished consignor’s right 
to claim damages. (Yol 19) 1932 Bom 330 (332); 
(Yol 27) 1940 Bang 294 (295, 296) : 1940 Kang L B 
652. (By virtue of Art. II the carrier is liable under 
the contract and not by way of tort in addition to it.) 

, [6] ‘Bemoval’ means physical removal. (Yol 24) 

1937 Sind 11 (13) ; 30 Sind L B 345. 
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Provided that no carrier, master or agent of the carrier, shall be bound to s-ate or show in the bill of lading 
any marhs, number, quantity, or which he has reasonable erroanJ lur su-pect;rg not accurately to represent 

the goods iictaally received, or v/iheh he La^ bad no reasonable means of cheeking. 

4. Such a bill of lading shall he /3J imu facie evidence of the receipt by the carrier oi the goods as therein 
described in accordance with paragraph 3 (bt and 

5. The shipper sbal* be deemed to have guaranteed to the carrier the accuracy at the time of shipment of 
the marks, number, quantity, and weight, as furnished by him, and the shipper shall indemnify the carrier 
against ail danvajes, and expenses arising or resulting from inaccuracies in such particulars. The right of the 
carrier to such indemnity shall in no way limit his re^ponaibility and liability under the contract of carriage to any 
ptrsic other than the shipper. 

d. Unless notice of loss or damage and the general nature of aucb loss or damage be given in writing to the 
carrier or his agent at the port of discharge before or at the time of the removal of the goods into the custody of 
the person entitled to delivery thereof under the contract of carriage, or if the loss or damage be not apparent, 
%vithin three days, =ueh rsn:ir*al shall be ^rima facie evidence of the delivery by the earner of the goods as 
described in the hiii of lading. 

The notice in writing need not he given li the state of the goods has at the time of their receipt been the 
subject of joint burvey or inspection. 

In any event the earr'er and the ship shall be discharged from aii liability in respect of loss or damage 
unless suit is brought within one year after delivery of the goods or the date when the goods should have been 
delivered. 

In the ease of any actual or apprehended loss or damage, the carrier and the receiver shall give all reason- 
able facilities to each other for inspecting and tallying the good^. 

• 7. After the goods are loaded the bill of lading to be issued by the carrier, master or agent of the carrier, 
to the shipper shall, if the shipper so demands, be a “shipped” bill of lading, provided that, if the shipper shall 
have previously taken up any document of title to such goods, he shall surrender the same as against the issue of 
the “shipped^* bill of lading, but at the option ci the carrier, such document of title may be noted at the port of 
shipment by the carrier, master, or agent with the name or names of the ship or ships upon which the goods have 
been shipped and the date or dates of shipment, and when so noted the same shall for the purpose of this Article 
be deemed to constitute a “shipped” bill of lading. 

8. Any clause, covenant or agreement in a contract of carriage relieving the carrier or the ship from 
liability for loss or damage to or in connection with goods arising from negligence, fault or failure m the duties 
and obligations provided in this Article or lessening such liability otherwise than as provided in these Buies, shall 
be null and void and of no effect, 

A benefit of insurance or similar clause shall be deemed to be a clause relieving the carrier from 
liability. 

[(1924) 14 & 15 Geo. Y, c. 22 — Art. III.] 


ARTIODE IV. 

Rights and Immunities. 

1, Neither the carrier nor the ship shall be liable for loss or damage arising or resulting from unseaworthi- 
ness unless caused by want of due diligence on the part of the carrier to make xhe ship seaworthy, and to secure 
that the ship is properly manned, equippSl and supplied, and to make the holds, refrigerating and cool chambers 
and all other parts of the ship in which goods are carried fit and safe for their reception, carriage and preservation 
in accordance with the provisions of paragraph 1 of Article III. 

Whenever loss or damage has resulted from unseaworthiness the burden of proving the exercise of due 
diligence shall be on the carrier or other person claiming exemption under this section. 

2. Neither the carrier nor the ship shall be responsible for loss or damage arising or resulting from — 

(a) act, neglect, or default of the master, mariner, pilot, or the servants of the carrier in the navigation or 
in the management of the ship ; 

(h) fire, unless caused by the actual fault or privity oi the carrier * 

(c) perils, dangers and accidents of the sea or other navigable waters : 

(d) act of God : 

(e) act of war : 

(f) act of public enemies : 

(g) arrest or restraint of princes, rulers or people, or seizure under legal process : 

(h) quarantine restriction : 

(i) act or omission of the shipper or owner of the goods, his agent, or representative : 

(j) strikes or lock-outs or stoppage or restraint of labour from whatever cause, whether partial or general : 

(k) riots and civil commotions : 

(l) saving or attempting to save life or property at sea : 


Article IV — Note I 


[1] Paragraph 2 ( q ) — ^Where a lighter carries goods 
from the port but does not carry goods to any other 
port, the fact that goods transported are placed in 
another ship, which itself carries them to another port, 
would not bring the lighter within the purview of S. 2 


of the Act. Moreover, even if this lighter is a ‘ship’ to 
which the Act applies, then Art. IV, Para. 2, clause (q) 
woffld make the owners of the lighter liable for the loss 
of goods which is dpe to the fault of the agent of the 
carriers. (Vol 26) 1939 Had 401 (402). 
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(m) vi'istage in balk or weight or any other loss or damage arising from inherent defect, quality, or vice of 
the goods : 

(n) iosufficieney oX packing ; 

1 0 ) insufiiclency or inadequacy of marks : 

^ pi latent defects not discoverable by due diligence : 

(iji) any other cause arising without the actual fault or privity of the carrier, or without the fault or neglect 
of the agents or servants of the carrier, but the burden of proof shall be on the person claiming the 
benefit of this exception to show that neither the actual fault or privity of the carrier nor the fault or 
neglect of the agents or servants of the carrier contributed to the loss or damage. 

3. The shipper shall not be responsible for loss or damage sustained by the carrier or the ship arising or 
resulting from any cause without the act, fault or neglect of the shipper, his agents or his servants. 

4. Any deviation in saving or attempting to save life or property at sea, or any reasonable deviation shall 
not be deemed to be an infringement or breach of these Eules or of the contract of carriage, and the carrier shall 
not be liable for any loss or damage resulting therefrom. 

5. Neither the carrier nor the ship shall in any event be or become liable for any loss or damage to or in 
connection with goods in any amount exceeding lOOi. per package or unit, or the equivalent of that sum in other 
currency, unless the nature and value of such goods have been declared by the shipper before shipment and inser- 
ted in the bill of lading. 

This declaration if embodied in the bill of lading shall be prima facie evidence, but shall not be binding or 
conclusive on the carrier. 

By agreement between the carrier, master or agent of the carrier and the shipper another maximun amount 
than that mentioned in this paragraph may be fixed, provided that such maximum shall not be less than the 
figure above named. 

Neither the carrier nor the ship shall be responsible in any event for loss or damage to or in connection with 
goods if the nature or value thereof has been knowingly mis-stated by the shipper in the bill of lading. 

6. Goods of an infiammable, explosive or dangerous nature to the shipment whereof the carrier, master or 
agent of the carrier, has not consented, with knowledge of their nature and character, may at any time before dis- 
charge be landed at any place or destroyed or rendered innocuous by the carrier without compensation, and the 
shipper of such goods shall be liable for all damages and expenses directly or indirectly arising out of or resulting 
from such shipment. 

If any such goods shipped with such knowledge and consent shall become a danger to the ship or cargo, they 
may in like manner be landed at any place or destroyed or rendered innocuous by the carrier without liability on 
the part of the carrier except to general average, if any. 

[(1924) 14 & 15 Geo. V, e, 22 — Art. IV.] 

AHTICLB T. 

Sny 7 'ender of Rights and Immunities^ and Increase of Responsibilities and LiahiliheSt 

A carrier shall be at liberty to surrender in whole or in part all or any of his rights and immunities or to 
increase any of his responsibilities and liabilities under the Rules contained in any of these Articles, provided such, 
surrender or increase shall be embodied in the bill of lading issued to the shipper. 

The provisions of these Rules shall not be applicable to charter par tics, but if bills of lading are issued in the 
case of a ship under a eharterparty they shall comply with the terms of these Buies. Nothing in these Rules shall 
be held to prevent the insertion in a bill of lading of any lawful provision regarding general average. 

[(1924) 14 & 15 Geo. Y, o. 22 — Art. V.] 

Article VI. 

Special Conditions. 

Notwithstanding the provisions of the preceding Articles, a carrier, master or agent of the carrier, and a 
shipper shall in regard to any particular goods be at liberty to enter into any agreement in any terms as to the 
responsibility and liability of the carrier for such goods, and as to the rights and immunities of the carrier in res- 
pect of such goods, or his obligation as to seaworchmess, so far as this stipulation is not contrary to public policy, 
or the care or diligence of his servants or agents in regard to the loading, handling, stowage, carriage, custody, 
care and discharge of the goods carried by sea, provided that in this case no bill of lading has been or shall be 
issued and that the terms agreed shall be embodied in a receipt which shall be a non- negotiable document and 
shall be marked as such. ‘ 

Any agreement so entered into shall have full legal effect : 

Provided that this Article shall not apply to ordinary commercial shipments made in the ordinary course 
of trade, but only to other shipments where the character or condition of the property to be carried or the circum- 
stances, terms and conditions under which the carriage is to be performed, are such as reasonably to justify a 
special agreement. 

[(1924) 14 & 15 Geo. V. e. 22— Art. VI.] 

Article vil. 


Limitations on the Apphcatimi of the Rules. 

Nothing herein contained shall prevent a carrier or a shipper from entering into any agreement, stipulation, 
condition, reservation or exemption as to the responsibility and liability of the carrier or the ship for the loss or 


Article VII — Note 1 

[1] In a bill of lading there was a condition to the 
eff^t that all oases and under all circumstances 
liabilify of , the ^powner shall absolutely cease 
the goods are free from the ships tackle. The 


goods were delivered to a landing agent who disposed 
of them without the production of a bill of lading or a 
delive^ order. It was held that the condition in the 
bill afforded complete protection to the shipowner. 
(1909) 19 Mad L Jour 316 (323, 324) (P 0), 
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damage to or in connection \^ith the custody and care and handling of goods prior to the loading on and subse- 
quent to the discharge from the ship on >^hieh the goods are carried by sea. 

[(1924) 14 A 15 Geo. V, c. 22— Art. VII.l 

Article Till. 

Lvmtaiion of liahiliiiu 

The provisions of these Rules shaU not afiect the rights and obligation^ of the carrier under any Statute for 
the time boin::," in force relating to the limitation of the liability of owners of sea -going vessels. 

[(1924) 14 A 1-5 Geo. T, c. 22— Art. Till ] 

Article IX. 

The r.iOneiarv units mentioned in these Rules are to be taken to be gold value. 

M924^ U\i 15 Geo. V, c. 22— Art. IX.] 
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STATEMENT OF OBJECTS AND REASONS. 


‘The defective state of the Law of India in respect of 
the liabilities of carriers, whether companies or indivi- 
duals, has for some time past attracted the atten- 
tion of the Goveraor-Generai in Council, but it was 
thought desirable to postpone any enactment on the 
subject, until it should be seen whether the labours of 
Her Majesty^s Commissioners for preparing a Body of 
Substantive Law would relieve the Indian Legislature 
from the necessity of special legislation. 

Meantime, however, the question has become pres- 
sing, from the increase in the numbers of carrying 
companies, from the transfer of part of the Government 
carrying business to one of them, and from the pros- 
pect of Tramways being construct^ under Act XXII of 
1863 (to provide for taking land for works of public 
utility to be constructed by private persons or com- 
panies, and for regulating the construction and use of 
works on land so taken). The necessity for prompt 
legislation has further been urged on the Government 
in petitions, and by the Government of Madras in an 
ofScial letter. 

The Bill now published by the Yiceroy’s permission 
follows the principles, though not the form or language, 
of the English Statutes regulating the liability of 
carriers. 

The earlier sections extend to India the principle 
embodied in the English Statute 11 Geo. IV, and 1 
■Will. IT, Cap. 68. They relieve carriers from the 
extraordinary liabilities which would be imposed oa 
them by the delivery to them, without notice, of articles 
of peculiar value or perishableness. Any customer, 
delivering to the carrier any of the articles enumerated 


in the Schedule, must declare them, and then the 
carriers may charge at a higher rate for the additional 
risk, in conformity with a scale to be publicly exhibited 
in his place of business. Under the ordinary law of 
contract, the carrier might relieve himself from the 
liability by such a notice, but it would be necessary to 
bring the notice home to the customer by evidence. 
From the necessity of giving such evMeuce, the carrier 
will now be relieved by this enactment. 

By Section VI it is provided that the carrier ^all 
not rid himself of his liability for articles, nfither 
unusually valuable nor unusually perishable, by any 
public notice, but (unless he be the owner of a Tram- 
way) he is permitted to modify his legal obligations by 
special contract. 

Section VII extends to Tramways constructed under 
Act XXII of 1863, the same rule which, is applied to 
Railways by Act XVIII of 1854. It seems h^hly ex- 
pedient that the same law should, if possible, be made 
to govern both Railways and Tramways. 

The rule applicable to Indian Railway Companies is 
contained in Section XI of Act XVIII of 1854, and is 
as follows : — 

‘The liability of such a Railway Campany for loss or 
injury to any articles or goods to be carried by them 
other than those specially provided for by this Act, 
shall not be deemed or construed to be limited, or in 
anywise affected by any public notice given, or any 
private contract m^e by them; but such a Railway 
Ciompany shall be answerable for such loss or injury 
when it shall have been caused by gross negligence or 
misconduct on the part of their agents or servants.’ 
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On tbio Section tbe Government of ^ladras observes : 
*The first clause prohibiting any private contract in 
limitation of liability goes far beyond the Common Law 
of England and Statute 17 and 18 Vie., Cap. 31, S. VII, 
which admits of such contracts if just and reasonable. 
It 13 diihcult to see why a Baiiv.’ay Company in India 
should bo deprived of that power of protecting itself by 
>pfc:tial contract which a Railway Company in England 
pO'^^esses. If the latter clause of the section, which 
makes a company liable for gross negligence or mis- 
conduct of their agents, is meant to relieve them from 
liability in all other eases, it would be well to say so by 
distinct negative words. But it is very questionable 
whether so wide an exemption from responsibility is 
desirable or was intended.* 

If, however, the word “only” be supplied after “an- 
swerable” in the last line but three of the extract from 
the Eadways Act as printed above, the Section 
becomes intelligible. It limits the liability of Railw^ay 
Companies to the consequences of gross negligence or 
misconduct on the part of their agents or servants, but 
declares that from this liability so limited they shall 
not be allowed to relieve themselves by any kind of 
contract. There cannot indeed be much doubt that the 
intention of the Legislature was to place all Railway 
Companies in what was once supposed to be the exact 
position of a carrier who had contracted for himsell as 
favourably as the law of England would permit. 

It was, in fact, long supposed in England that, while 
a carrier could by contract relieve himself from most of 
his liabilities, his power of doing so stopped short of 


liability for negligence or misconduct. Such is tue 
view of the law taken by Mr. Justice Story in his 
“Commentaries on the law of Bailments’*, Section 549, 
and such is understood to be still the law in America. 
But a senes of decisions in the English Courts over- 
turned the older doctrine, and it was settled that a 
carrier could, by a properly framed contract, deliver 
himself from liability even for misconduct or negligence. 
The liberty thus conceded was, however, found to be a 
practical evil, and the English Legislature intervened 
by 17 and 18 Vic., Gap. 31. 

The nearly contemporaneous enactment of the Indian 
Legislature, embodied in Section XI of Act XVIII of 
1854, IS obviously aimed at the same object. 

It seems very undesirable to adopt the rule contained 
in Section VII of 17 and 18 Vic., Gap. 31, which 
permits companies to contract themselves on certain 
conditions, out of their liability for negligence. The 
Section in question has been severely condemned by the 
present Lord Chancellor of England on the ground 
both of obscurity of expression and of diflSculty of ap- 
plication; — (JPeeh V. The NortJi Staffo7dshire Bailwaij 
Com'pany, 32 Law Journal N. S. Q. B. 241). On the 
other hand, the rule of the Indian Legislature is com- 
paratively simple; it would probably be sustained by 
the general sense of the mercantile community and it 
is especially applicable to a country in which there* 
exists considerable difierence of opinion as to the general 
liabilities of carriers.” 

— Gazette of India, Extraordinary, dated 1-8-1864, p. 2. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION. 

—Amended by Act X of 1899. — Repealed in part by Acts IX of 1890; X of 1914. 

— Adopted by A. O. — Repealed in part and Amended by Act XIII 0^1921* 

COGNATE ACTS AND PROVISIONS. 

1. Carriage by Air act, XX op 1934. 3. Contract act, IX op 1872, Ss. 15i, 152, 161. 

2. CARRIAGE OF GOODS BY SEA ACT, XVI OP 4. RAILWAYS ACT, IX OP 1890, SS. 72 TO 82. 

1925. 5. Sale op Goods act, HI op 1930, ss. 50, 51. 


THE CAEEIEES ACT, 1866 .^ 

(act III OF 1865.) 


[iMh February ISGoJ 


An Act relating to the rights and liabilities of Common Carriers* 

Whereas it is expedient, not only to enable common carriers to limit their liability for loss 
PreamhU, of or damage to property delivered to them to be carried, but also to declare 
their liability for loss of or damage to such property occasioned by the negligence or criminal acts 
of themselves, their servants, or agents; It is enacted as follows : 

[a] For Proceedings relating to the Bill, see Gazette of India 1864 Supplement, p. 497, and tJid, 1865, pp. 51, 


64 and 65. 


The Act has been declared to be in force in the whole of British India, except the Scheduled Districts, by the 
Laws Local Extent Act, 1874 (15 [XV] of 1874), S. 3. 

It has been applied to the Santhal Parganas, by the Santhal Parganas Settlement Regulation, 1872 (3 [III 
of 1872), S. 31. 

It has been declared, by notification under S. 3 (a) of the Scheduled Districts Act, 1874 (14 [XIV] of 1874), 
to be in force in the following Scheduled Districts, namely : — 

Sind, see Gazette of India, 1880, Pfc. I, p. 672; West Jalpaiguri, the Western Hills of Darjilling, the 
Darjilling Taral and the Damson Sub-division of the Darjilling District, see ibid, 1881, Pt. I, p. 74; The Districts 
of Hazaxibagh, Lohaxdaga (now the Ranchi District, see Calcutta Gazette, 1899, Pt. I, p, 44), and Manbhum, and 
Pargana Dhalbhum and the Kolhan in the District of Singbhum, see ibid, 1881, Pt. I, p. 504; The Porahat 
Estate in the District of Singbhum, see ibid, 1897, Pt. I, p. 1059; Kumaon and Garhwal, see ibid, 1876, Pfc, I, 
p. 605; The Scheduled portion of the Mirzapur District, see ibid, 1878, Pt. I, p. 383; Janunsar Bawar, see ibid, 
1878, Pt. I, p. 382 ; The Districts of Hazara, Peshawar, Kobat, Bannu, Dera Ismail Khan and Dera Ghazi 
Kh&n, [Pcjrtions of the districts o f Hazara, Bannu, Dera Xsmail Khan and Dera Ghazi Khan and the Districts 
of Beshmear and Kohai now form the N. W. F. P., see Gazettee of India, 1901, Pt. 1, y. 867, and %b%d, 1902,. 
Pt. X, p. 575 ; hut its application to that part of the Hazara District known as Tipper Tahawal is barred by the 
Hazara (Upper Tanawal) Begulation, 1900 (2 [IX] of 1900)] see ibid, 1886, Pt. I, p. 48 ; The Scheduled 
Districts of the O. P., see ibid, 1879, Pt. I, p. 771 ; The Scheduled Districts in Ganjam and Vizagapatam, see ibid, 
1898, Pt. I, p, 870 : The District of Sylhet see ibid, 1879, Pt. I, p, 631 ; The rest of Assam (except; the North 
Haiia) see ibid, 1897, Pt. I, p. 299.. 
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It ha^ been declared, by notification ander S. 3 (b) o£ the last-nient.oneJ Act, not to be in force in the 
Scheduled District o£ Laiihal— See Gazette of India, 1SS6, Pt. I, n. 301. 

It has been extended, by notification under S. 5 of the same Act to the following Scheduled District,-, namely: 
The Tarai of the l'ro\incu of Ag^a — Sec Gazette of India, 1S76, Pt. I p. oOo ; Ajmer and ilerwara, sec ibid, 
1877, Pt. I, page 605. 

It has been repealed as to carriers by rail by the Indian Railw'ays Act, 1879 {1 [IV] of 1879). 

For the Indian Railways Act now in force, see the Indian Railways Act, 1890 i9 [IX] of 1S90). 

Short title, This Act may be cited as the CARRIERS ACT, 1S65. 

inkrp'ttxtio): clui.ic. 2* In this Act, unless there be something repugnant in the subject or 
context, — 

“Common carrier” denotes a person, other than the Government, engaged in the business of 

^'Coh.-on cuiizcr/ transporting for hire property from place to place, by land or inland 
navigation, for all persons indiscriminately ; 

""Persoti.^^ ^“Person” includes any association or body of persons, whether incorporated or not : 

bj- ” ^ -j 

[a] Cf. Definition in the General Clauses Act. 1897 (10 [X] of 1897), S. 3 {39). [b] The paragraph relating to 

“number” was repealed by the Repeabng and Amending Act, 1914 (10 [X[ of 1914). 

3, No common carrier shall be liable for the less of or damage to property iSelivered to him 

Carriers net liable for to be Carried exceeding in value one hundred rupees and of the descrip- 
one hunted ^rupees'^in coniained in the schedule to this Act, unless the person delivering 

value, unless delivered as property to be carried, or some person duly authorized in that 

such, behalf, shall have expressly declared, to such carrier or his agent, the 

value and description thereof.®* 

[a] The earlier sections extend to India the principle embodied in the Carriers Act, 1830 (11 Geo. IV, and 1 
Will IV, c. 68) — See Statement of Objects and Reasons, 


1. Preamble 

[1] The duties and liabilities of a common carrier are 
governed in India by the principles of the common law 
in England on that subject except where they have been 
departed from in the case of particular class of common 
carriers, e.g. by the Carriers Act or the Railways Act. A 
common carrier’s responsibility is not within the Con- 
tract Act. (Vol 2) 1915 Mad 833 (834) : 38 Mad 941 ; 
(Vol 6) 19X9 Upp Bur 17 (18) : 3 Upp Bur Bui 120 ; 
(1911) as Cal 28 (41, 42). 

[2] In a suit against defendants who are carriers by 
sea and hence not “common carriers” within this Act 
the law applicable was held to be lex loci contractus, 
and the lex loci being the Law of England; it was held 
that the defendants were common carriers and the 
English law as to common carriers applied to them. 
(1905) 28 Mad 400 (403). (Now see the Carriage of 
Goods by Sea Act, 1926.) 

[3] Carriers by sea are not “common carriers” within 
the meaning of S. 2 of this Act and hence this Act will 
not apply to them; but they are nevertheless common 
carriers whose liabilities and duties are governed by the 
principles of the common law of England regarding the 
common carriers. (Vol 2) 1915 Mad 833 (833, 834) : 38 
Mad 941. (Now see the Carriage of Goods by Sea Act, 
1925.) 

[4] This Act is not applicable in the case of railways 
except to a very limited extent. (Vol 18) 1931 Cal 585 
(586). 

[5] Enactments like the Carriers Act and the Railways 
Act are not affected by the Contract Act. (1878-79) 3 
Bom 109 (113). 

Section 2 — Note 1 

[1] The Act does not apply to carriers by sea. (Vol 15) 
1928 Bom 5 (6) : 52 Bom 37 ; (Vol 3) 1916 Bom 265 
(267) : 40 Bom 529. 

[2] Though carriers by sea are not contemplated by 
this Act they are nevertheless common carriers for other 


purposes, e. g. for the purpose of Limitation Act. (1881) 
3 Mad 107 (110). 

[3] The definition of a “common carrier” in S. 2 is- 
framed without reference to the extent of his liability. 
Thus, a common carrier does not cease to be so if he 
entei^ into special contract lawfully limiting his liability* 
(Vol 2) 1915 Nag 6 (7) : 11 Nag L R 174. 

[4] “For all persons indiscriminately” means simply 
that carriers are not at liberty to refuse business. (Vol 11) 
1924 P C 40 (42) : 51 Ind App 28 : 51 Cal 304 (P C). 

[5] Where under the terms of the licence, a licensee 
is under the obligation ^to carry goods of all persons, 
except when due to special reasons he may refuse, he is 
a common carrier. (Vol 20) 1933 Cal 736 (737,738) : 60 
Cal 879. 

[6] A licensee of a ferry is a “common carrier.” 
(Vol 6) 1919 Upp Bur 17 (18) : 3 Upp Bur Rul 120. 

[7] Where a canal company which transported goods 
under a contract with a railway company was su^ for 
damages for loss of goods, it was held that canal 
company was a common carrier and liable as such, 
(Vol 18) 1931 Mad 115 (117). 

Section 3 — Note 1 

[1] When a package containing both scheduled and 
non-scheduled articles is lost, the value of the non-sohe- 
duled articles may be recovered although the value of tho 
scheduled articles cannot be recovered. (Vol 19) 1932 
Cal 344 (346) : 59 Cal 472. 

[2] Liability for loss or damage of property is not de- 
feated by the fact that the goods delivered as luggage 
are in fact merchandize. (Vol 1) 1914 Cal 150 (131) : 41 
Cal 80- 

[3] Misdescription of proj^rty lost in transit does not 
exonerate the carrier from his liability for the loss. Tho 
liability is limited to the value declared and not the 
value of the actual contents of the package consigned, 
(1879) 3 Bom 120 (129, 130). 
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Every such carrier may require payment for the risk undertaken in carrying property 
r‘ c^rnjirjj such z-ropcrhj paij- exceeding in value one hundred rupees and of the description 
mnit ma]ile\'e'iuircdat inks fixed aforesaid, at such rate of charge as he may fix : 

£?;> carrier. 


Provided that, to entitle such carrier to payment at a rate higher than his ordinary rate of 
charge, be shall have caused to be exhibited, in the place where he carries on the 
business of receiving property to be carried, notice of the higher rate of charge required, printed or 
written in English and in the vernacular language of the country wherein he carries on such 
business. 


5, In case of the loss of or damage to property exceeding in value one hundred rupees and 
Tuc person entitled to of the description aforesaid, delivered to such carrier to be carried, when 
fcCGur in respect of pro- value and description thereof shall have been declared, and payment 
also recover money pa%d been required in manner provided for by this Act, the person 

for ::s carriaae, entitled to recover in respect of such loss or damage shall also be entitled 

to recover any money actually paid to such carrier in consideration of such risk as aforesaid. 


6. The liability of any common carrier for the loss of or damage to 
any property delivered to him to be carried, not being of the description 
contained in the schedule to this Act, shall not be deemed to be limited or 
affected by any public notice ; 
but any such carrier, not being the owner of a railroad or tramroad constructed under the 
Carriers, with certain ex- provisions of ^Act XXH of 1863 (to provide for taking land for 
cepiio7is, may limit mbilitij works of pnhlio utility to be constructed by private persons or com- 


In respect of iDltai pro- 
peity liability of carrier 
i.ci limited or affected 
by pithlic notice. 


by special contract. panies, and for regulating the constrtiction and use of works on laud 

so taken) may, by special contract, signed by the owner of such property so delivered as last afore- 
said, or by some person duly authorized in that behalf by such owner, limit his liability in respect 
of the same. 

[a] See now the Land Acquisition Act, 1894 (1 [1] of 1894), S. 2. 


Section 4 — Note 1 

111 Where a person makes a declaration about the 
nature of the articles consigned but the carrier does not 
demand higher payment, the carrier is liable for the 
loss of articles although the higher payment is not 
made. (1892) 19 Cal 538 (540, 541). 

Section 6 — Note 1 

[1] The rights and liabilities of a common carrier 
axe outside the Contract Act and are governed by the 
principles of the English Common Law as modified by 
the Carriers Act* In India, a common carrier is, there- 
fore, subject to two distinct classes of liability, the one 
for loss for which he is liable as an insurer, the other 
for loss for which he is liable under his obligation to 
carry safely. The eifeet of sections 6, S and 9 is that 
the liability of a common carrier for the loss of goods 
not being of the description contained in the schedule 
may be limited by special contract signed by the owner 
save when such loss shall have arisen from the negligence 
or criminal act of the carrier or any of his agents or 
servants. (1911) 38 Cal 28 (41, 42). 

[2] The position of common carriers is different from 
that of railway companies who are c^ily bailees coming 
under Ss. 151, 152 and 161 of the Contract Act* The 
liability of common carriers is that of an insurer subject 
to certain exceptions under S. 6 of this Act. (1913) 40 
Gal 716 (718, 719). 

[3] Certain goods were lost in transit by the defen- 
dants who were common carriers* It was found that the 
loss had not been occasioned by act of God or the 
^<jo©ea*s enemies. The defendants had taken as much 
care of them as a man of ordinary prudence would take 
of similar goods belonging to himself. It was held that 
Se* 151 and 162, Contract Act, did not apply, and 
defendants wece liable for loss, in the absence of a 

contract atioh as is provided for in S. 6 of Carriers 
fl884) 10 Cal 166 (182) (EB). 

£43 Wltat is required to limit tits liability of “carrier** 


is that the nature of the contract entered into must 
either have limitation of liability under the Act made 
expressly and in writing or the facts must be such, that 
the contractor was engaging in a different type of 
business from that of common carriers. (Vol 11) 1924 
P C 40 (42) : 51 Ind App 28 : 51 Cal 304 (PC). 

[5J In the case of continuous carriers, (l) when goods 
have to be carried with the aid of different transport 
agencies in order to arrive at the destination, the carrier 
with whom the contract is made at one end is, in the ab- 
sence of any contract limiting his liability to his own trans- 
port system, liable for the loss or destruction of the goods 
on portions beyond his own system or in consequence of 
acts or default of persons other than his own servants; 
(2) in the absence of a contract to the contrary, the 
consignor cannot hold the company with whom he does 
not contract liable for damages when all that can be 
complained of is non-feasance, though such company 
may be liable in tort for breach of duty arising from the 
mere fact that it has undertaken the liability of carrying 
goods or property belonging to another; (3) when there 
is an agreement between two companies the effect of 
which is to constitute one company the agent of the 
other and the traffic is carried for the joint benefit of 
both the companies, either company may be sued at the 
option of the consignor. (Vol 5) 1918 Mad 341 (843). 

[6] Goods were delivered to M Railway Company. The 
destination was a station on the G Railway Hues. M and 
G Companies had an agreement between themselves for 
conveyance of goods handed over by one another for 
carriage on their own lines. The goods were lost after 
they were handed over to G company. It was held that 
a suit by the consignor against G company was main- 
tainable. (1880-81) 5 Bom S'Tl (378). 

[7] The plaintiffs consigned goods through a steam 
navigation company knowing that it would be carried by 
another railway company in latter part of the journey. 
The goods were lost after being delivered to the railway 




:ss. t-d: 


TEE CAHREinS ACT, 


36S 


^7. The liability of the owner of any railroad or tramroad constructed under the provisions of 
Liahilitif of ctrner of mil- the said “Act SXII of 1563, for the loss of or damage to any pro- 
ioad or iminToadcodsiriicted petty delivered to him to be carried, not being of the description 
nnder Act XXll cf 16€J, contained in the schedule to this Act, shall not be deemed to be limited 
Inlrhal^caJc^o^^^^ rati- affected by any special contract; but the owner of such railroad or 
road or tramroad\ 2 ns:'rralk tramroad shall be liable for the loss of or damage to property delivered 
for losb or da7Ka:ji\ to him to be carried only when such loss or damage shall have been 

caused by negligence or a criminal act on his part or on that of his agents or servants. 

’ii] Ssctio:: 7 far it relates to railways) has been repealed by the Indian Hallways Act, 1890 (9 [IX] of 
1690). S. 72. [b] See now the Land Acquisition Act, 1894 (1 [1] of 1894), S. 2. 

8. Xotwitbstanding anything hereinbefore contained, every common carrier shall be liable to 

Co:.^.,:oK ca.^'ier the Owner for loss of or damage to any property delivered to such 

irss cr dauiay ; carrier to be carried, where such loss or damage shall have arisen from 

neglect cr jmud cf Lijnsdj - ] criminal act of the carrier or any of his agents or servants 

or his agaiL ^ Owner for loss or damage to any such 

property other than property to which the provisions of section 3 apply and in respect of which the 
declaration required by that section has not been made where such loss or damage has arisen from 
the negligence of the carrier or any cf his agents or servants]. 

[a] The words ‘‘negligence or’’ were repealed by the Carrler^r (Amendment; Act, 1921 (13 [XIII] of 1921), S. 2, 

[b] Inserted r)y S. 2, ihuL 

9. In any suit brought against a common carrier for the loss, damage, or non- delivery of 
Plainiijfs, in suits for loss, goo<3s entrusted to him for carriage, it shall not be necessary for 

damage or non-deliveiif, iiot the plaintiff to prove that such Loss, damage, or non-delivery was 

required to pi ovc negligence or owing to the negligence or criminal act of the carrier, his servants, 
criminal act, 


Section 6 (contdJ 

company. It was held that the agreement -was in sub- 
stance, with both companies and that the railway 
company was absolved from liability under S. 75 of the 
Hailways Act. (1907) 11 Gal W N 1076 (1077). 

[8] A consignor entered into a contract with a railway 
company for carrying certain goods to a port and thence 
to England, Owing to a breach on the railway line the 
goods had to be conveyed in steamers by a steamship 
company with whom the Hallway Company had entered 
into an agreement. It was held that a suit by the 
consignor against the steamship company for lo^ of 
goods during transit by the latter company was main- 
tainable. (Vol 7) 1920 Cal 758 (762) : 47 Cal 6. 

[9] Where goods are booked to be carried over the 
lines of several carriers the proper person w'ho is liable 
is one to whom the goods are delivered by the consignor. 
The contract is an indivisible contract and not so many 
contracts with different persons. The question with 
whom the contract is made is a question of fact. 
(Vol 14) 1927 Cal 394 (393) : 54 Cal 430. 

Section 8 — Note 1 

[1] Sections 8 and 9 are declared by S- 72 of the 
Hailways Act not to affect the responsibility of the 
Hallway Company as defined in the latter section. 
(1894) 17 Mad 445 (446). 

[2] A common carrier is responsible for safety of 
goods except when loss is caused by act of God or 
King*s enemies. (Vol 3) 1916 Cal 647 (648). 

[3] A common carrier does not cease to be a common 
carrier simply because be agreed to a special stipulation, 
to carry goods safely. Special stipulations do not absolve 
the carrier from his liabilities under the Act. (Vol 20) 
1933 Gal 735 (737, 738) : 60 Cal 879. 

[4] The combined effect of Ss. 6 and 8 is that in 
respect of the property not mentioned in the schedule 
common carriers may limit their liability by special 
contract but not so as to get rid of their liability for 
negligence. (1891) 18 Cal 620 (628, 629) : 18 Ind App 
12 (P. 0.); (1890) 17 Cal 39 (43, 44). 

[5] Agreement limiting liability of carrier does not 


relieve carriers of liability arising from the negligence 
of their servants. (1911) 38 Cal 28 (42). 

[6] Where a special contract absolves the carrier 
from liability in the ease of loss or damage by accident 
as well as resulting from negligence, the clause absolving 
from liability due to negligence is bad; but this does not 
make the contract wholly void. The carriers are never- 
theless absolved from their liability in case of accident, 
(1890) 17 Cal 39 (44). 

[7] Where one transporting agency undertakes to 
transport goods which are to be transported by several 
agencies consecutively, the other agencies are agents of 
the contracting agency which is responsible for the loss 
of goods during the w^hole transport. An agreement that 
the contracting agency will not be liable after it has 
delivered goods to another agency is void as offending 
against S. 8. (Vol 19) 1932 Cal 344 (346) : 59 Cal 472. 

Section 9 — Note 1 

[1] Negligence is presumed by the loss of goods. 
(Vol 18) 1931 Mad 115 (117). 

[2] Loss from unknown cause is presumptive proof 
of negligence. (Vol 15) 1928 Cal 371 (376), 

[3] Occurrence of fire without any explanation as to 
origin of it is evidence of negligence. (1899) 26 Cal 398 
(403) : 26 Ind App 1 (P. 0,). 

[4] Onus of proving negligence of the carrier is not 
upon the person who seeks to make the carrier liable. 
(Vol 1) 1914 Oal 150 (152) : 41 Cal 80. 

[5] Loss or damage to the goods sent is ^ima facie 
evidence of negligence. The burden of proving atsence 
of negligence is on the carrier, (Vol 3) 1916 Cal 647 
(648); (Vol 8) 1921 Cal 315 (317) : 47 Oal 1027 ; (1899) 
26 Cal 398 (401, 402, 403) : 26 Ind App 1 (P. 0.) ; 
(1897) 24 Oal 786 (818) ; (Vol 18) 1931 Mad 115 (117, 
118). 

[6] But where parties have placed all evidence on 
which they rely before the (3ourt, it is for the Court to 
say upon that evidence whether or not the loss was 
caused by negligence of the carriers or their servants. 
Where, in an action brought agamst coomum carriers 
for loss of goods delivered to them for carriage from Oin^ 
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®C10. Xo suit shall be instituted against a common carrier for the loss of, or injury to, goods 
I^oUce of loss or injury to entrusted to him for carriage, unless notice in writing of the loss or 
he given within six ^nonths, injury has been given to him before the institution of the suit and 
within sis months of the time when the loss or injury first came to the knowledge of the plaintiff.] 

[a] Inserted, by the Indian Carriers Act, 1899 (10 [X] of 1899), S. 2. The original section was repealed by the 
Indian Railways Act, 1890 (9 [IX] of 1890). 

^Lll. The ^[Provincial Government] may, by notification in the °[Offioial Gazette], add to 
Po 2 fer to Prcviucia: Govefii- the list 01 articles contained in the Schedule to this Act, and the 
men: to add to the Schedule. Schedule shall, on the issue of any such notification, be deemed to 
have been amended accordingly.] 

[a] Inserted by the Carriers (Amendment) Act, 1921 (13 [XIII] of 1921), S. 3. [b] SuhstitiUed by A. 0. for 

“Governor-General in Council”, [c] Substituted by A. 0. for “Gazette of India”. 


SCHEDULE 


Gold and silver coin. 

Gold and silver in a manufactured or unmanufactured 
state. 

Precious stones and pearls. 

Jewellery. 

Time-pieces of any description. 

Trinkets, 

Bills and hundis. 

Currency -notes of the ^[Central Government] or notes 
of any Banks, or securities for payment of money, 
English or foreign. 

Stamps and stamped paper. 

Maps, prints, and works of art. 

Writings. 

Title deeds. 

Gold or silver plate, or plated articles. 

Glass. 

China. 

Silk in a manufactured or unmanufactured state, and 
whether wrought up or not wrought up with other 
materials. 

[a] Substituted by A. O. for "Government of India’ 
October 1922, see Gazette of India, 1922, Pt. I, p. 15 


Shawls and lace. 

Cloths and tissues embroidered with the precious metals 
or of which such metals form part. 

Articles of ivory, ebony or sandalwood. 
b[Art pottery and all articles made of marble. 

Ears. 

Government securities. 

Opium. 

Coral.' 

Musk, Ifr, Sandalwood oil, and other essential oils 
used in the preparation of itr or other perfumes. 
Musical and scientihc instruments. 

Feathers. 

Narcotic preparations of hemp. 

Crude India-rubber, 

Jade, Jade-stone and amber. 

Gooroochand or Gooroocbandan, 

Cinematograph films and apparatus. 

Zahir Mohra Khatai.] 

[b] Inserted by Notification No. 5299, dated 14th 


Section 9 (contd.) 

place to another, nothing'^ appears to have been done 
which was inconsistent with due care and skill, the 
presumption of negligence is rebutted, and the carriers 
are entitled to have the action dismissed. (1897) 24 Cal 
787 (787, 789, 791). 

[7] The burden of proving negligence is not on the 
plaintiff even where the consignment note provides that 
the defendant company is not liable for damage or loss 
caused by fire, etc., and the goods are actually damaged 
by fire. (1879) 3 Bom 120 (129, 130) ; (1913) 40 Gal 716 
(719). 

Section’ 10 — Note 1 

[1] To maintain a suit for damages for short delivery 
against a common carrier, notice of claim under S. 10 
must be given even though the carrier came to know of 
the claim aliunde within six months’ time and had no 
dij^ouity in tracing the goods. (Vol 5) 1918 Cal 896 
(897) ; (1911) 38 Cal 60 (51). 

[2] This sectaou places Steamship Company in the 
same position as a Baalway and makes it obligatory 
upon person wanting to sue Steamer Company to give 

of such suit within the time mentioned in section, 
ili908) 8 Oal Ll Jour 192 ^92). 


[3] In a suit against a common carrier, plaintiff need 
not state the fact of issue of notice under S. 10 in the 
plaint. It is implied under 0. 6, B. 6, Civil P. C, 
Defendants should raise plea of absence of notice. On 
their failure to do so, the onus is on them to prove 
absence of negligence on their part. (Vol 25) 1938 Bang 
437 (438, 439). (Per Dunhley J. — Absence of plea of 
want of notice in the written statement amounts to 
waiver on the part of the defendant.) 

[4] The essential of a good notice appears to be that 
it should reach the person liable for the loss. Notice 
to local agent is sufficient. (Vol 14) 1927 Oal 394 (398) : 
54 Cal 430. 

[5] A contract with a proviso ; "No claim of any kind 
whatsoever in respect of this contract shall be valid 
unless in writing and delivered at the office of the 
Company .... within six months from the date of any 
default, loss or damage in respect of which such claim 
arises,’* is not unreasonable, (3 Mad 107 and 27 OalL J 
294, rel. on.) (Vol 16) 1928.Cal 371 (374). 

[6] For limitation for suits against carriers, see 
A, 1. B. Commentaries on the Limitation Act, 2nd 
(1942) Edition, Notes on Articles 3 and 31, 



THE CASTE DISABILITIES REMOVAL ACT, 1850’. 

(ACT XXI of 1850.) 

[llth April 1850,] 

An Act for extending the principle of section Eegulaiion VII, 1632^ of the Bengal Code, 
ihronykout the Territories subject to the Government of the East India Company, 

"Whereas it is enacted by section 9, Regulation vii, 1S32,^ of the Bengal Code, that ‘'whenever 

Ffcamhle, in any civil suit the parties to such suit may be of different persuasions, when one 
party shall be of the Hindu and the other of the iluhammadan persuasion : or where one or more 
of the parties to the suit shall not be either of the Muhammadan or Hindu persuasions : the laws 
of those religions shall not be permitted to operate to deprive such party or parties of any property 
to which, but for the operation of such laws, they would have been entitled;” and whereas it will 
be beneficial to extend the principle of that enactment throughout the territories subject to the 
Government of the East India Company ; It is enacted as follows : — 

la] The ahojt tlJie Wc:=: qiven hr the Indian Short Titles Act, 1997 (14 [XIT] of lS97h 

The Act (*21 ]XXr oi l^s50! has been declared to be in force in the whole of Eritl=li India, except the 
Scheduled Bistrictt, by the Law* Local Extent Act, 1874 (15 [XV] of 1874), S* 3. 

It has been declared to be in force in the Santhal Parganas, by the Santhal Parganas Settlement Eegulation 
(3 Jill] of 1872), S. 3. It ha* been declared, by notification under S, 3 (a) of the Scheduled Districts Act, 
1874 (14 [XIV] of 1S74), to be in force in the following Scheduled Districts, namely : — Sind, ice Gazette of 
India, 1880, Pt. I, page 672 ; West Jalpaiguri, see tbidy 18S1, Pt. I, page 74 ; The Districts of Hazaribagh, 
Lobardaga (now the Ranchi District, see Calcutta Gazette, 1S99, Pt. I, page 44), and Manblumi, and Pargana 
Dhalbhum and the Kolhan in the District cf Singbhum, see ihid, 1861, Pt. I, page 504; the Scheduled portion 
of the Jlirzapur District, see ibid, 1879, Pt. I, page 363; Jaunsar Bawar, see ibid^ 1679, Pt. I, page 382; The 
Districts of Peshawar, Hazara, Kohat, Bannu, Dera Ismail Khan and Dera Ghazi [Poj Hons of the 

Districts of Hazira, Banyiu, Dera Isntaz' Khan and. Dera GJiazi K?.an and the Districts of Peshatvar 
and Kohat now form the X. TT'. F. P., see Gazette of India, IPOh Pt, I, page SoT, and ibid, Pt. J, 

page 575; hut its application has been barred in that part of the Hazara District l:nown as Upper Tanawal 
by the Hazara (Upper Tanaioal) Fiegiilation, 1900 (2 [II] of 1900), S. 3], see ibid, 1886, Pfc. I, page 48; 
The District of Lahaul see ibid, 1886, Pt. I, page 301; the Scheduled Districts of the C. P., see ibid, 1879, 
Pfc. I, page 771; the Scheduled Districts in Ganjam and Tizagapatam, see ibid, 1898, Pt. I, page 870 ; Coorg, 
see ibid, 1898, Pt. I, page 870; the District of Sjlhet, seeabid, 1879, Pt. I, page 631; the rest of Assam (ex- 
cept the North Lushai Hills), see ibid, 1897, Pt. I, page 299; the Porahat Estate in the Singbhum District 
see ibid, 1897, Pfc. I, page 1059. 

It has been extended, by notification under S. 5 of the same Act, to the following Scheduled Districts, namely: — 
Kumaon and Garhwal, see Gazette of India, 1876, Pt. I, page 606; the Tarax of the Province of AgraL, see 
Gazette of India, 1876, Pt. I, page 505. 

[b] Bepealed by the Bengal Civil Courts Act, 1871 (6 jTI] of 1871), which was repealed by the Bengal, North 
Western Provincses and Assam Civil Courts Act, 1887 (12 [XII] of 1887). 

1. So much of any law or usage now in force within the territories subject to the Government 

Imb or usage which inflicts of East India Company, as inflicts on any person forfeiture of 
forfeiture of, or affects, rights rights or property, or may be held in any way to impair or affect 
on change of religion or loss of any right of inheritance, by reason of his or her renouncing, or 
caste to cease to enforce . haying been excluded from the communion of any religion, or being 
deprived of caste, shall cease to be enforced as law in the Courts of the East India Company, and 
in the Courts established by Royal Charter within the said territories. 


SECTION 1. — SYNOPSIS. 

1. Applicability and scope. 

2. ‘Deprived of caste.’ 

3. ‘Forfeiture of rights.* 

4. ‘Right of inheritance.’ 

1. Applicability and scope — [1] The Act is not 
retrospective, (1907) 29 All 487 (492). 

[2] Before the enactment of this Act, upon degrada- 
tion from caste a Hindu, whether male or female, was 
considered as dead by Hindu law. His degradation 
eaused an extinction of all his property, whether 
acquired by inheritance, succession, or in any other 
manner. (1880) 5 Cal 776 (792) : 7 Ind App 115 (PC). 
(The question as to what would be the efiect of this Act 
on the vested estate of a Hindu widow on her being 
degraded or deprived of caste for unchastity was left 
unconsidered in this case.) 


[3] The Act provides for the eases of those who, (a) 
have renounced, or (fa) have been excluded from the 
communion of any religion, or (c) have been deprived 
of caste, meaning those who by their own choice, or by 
action of their caste fellows, have been finally shat out, 
or temporarily deprived. (1873) 19 Suth W B 367 (406) 
(FB), (This case is useful for its discussion on the object 
and construction of this Act.) 

[4] This Act sets aside the provisions of Hindu law 
which penalises the renunciation of religion or exclusion 
from caste by enforcing forfeiture of property of the con- 
vert. (1911) 33 All 356 (365, 366) : 38 Ind App 87 (PC). 

[5] Section 1 applies only to person actually con- 
verted or outcasted^ (Vol 17) 1939 P C 251 (252) : 57 
Ind App 313 (P 0). (11 AH 100, overruled.) 

[6] The Act secures after apostasy the same rights to 
individuals in property as they enjoyed before apostasy.. 
(Vol 2) 1915 Lah 441 (441) : 1915 Pun Be No. 89. 
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[S. 1] 


Section 1 (conid, ) 

[7] The Acfc deals with rights to property of the 
apostate and with the property of the convert. (Vol 27) 
1940 All 184 (140) 1 1 L R (1940) All 100. 

[6] Provisions apply only to the convert and not to 
bis descendants. (Vol 5) 1918 JWad 430 (430) : 40 Mad 
1118. 

[9] The Act only abrogates any law or usage which 
iniiieta forfeiture by reason of change of religion or 
caste but does not lay down any rule of succession 
after conversion. (1909) 1909 Pun Re No. 30, p. 106. 

[10] This Act provides not only for prevention of 
forfeiture of rights of those who are put out of caste on 
account of their renouncing, or being excluded from 
Hindu religion, but also relieves those who are deprived 
of caste on grounds other than change of religion. But 
there is nothing in the Act which has the effect of plac- 
ing outca.^te, in every respect, in the position which he 
would occupy if he had not been put out of caste, or of 
restoring to him all rights which he, as casteman, 
could have civilly enforced. It does not contemplate the 
restoration of privileges the granting of which would 
amount to interference with autonomy of caste. (1900) 
23 Mad 171 (176). 

[11] Since Act 21 [XXI] of 1850 came into force, 
mere loss of caste does not occasion a forfeiture of 
lights or property. (1877) 1 Bom 659 (560). 

[12] Held that S, 9 of Regulation YIl of 1832 did 
not abrogate the Hindu law as to the consequence of 
apostasy, but merely laid down for the guidance of the 
Judge a rule under which he might refuse to enforce 
these consequences; but it did not purport to afieot the 
substantive law. (1907) 29 All 487 (491). (Hindu joint 
fanuly of father and son — ^Father embracing Islamism 
— Son immediately becomes sole owner of joint pro- 
perty.) 

[IS] Province of Oudh was annexed on 13th Febru- 
ary, 1856. Therefore, Regulation 7 [VII] of 1832 and 
Act 21 [XXI] of 1850 did not apply to the case of con- 
vert who renounced his religion prior to that date. (Yol 
15) 1928 Oudh 138 (139) : 3 Luck 154. 

2. ‘Deprived of caste.’ — [1] Deprivation of caste 
in the Act means deprivation owing to change of 
religion and not merely for moral degradation, (Yol 18) 
1931 Cal 741 (744) : 58 Cal 1392. 

3. ‘Forfeiture of rights.* — [1] A general principle 
of Hindu law is that the degradation ot the husband 
from caste does not dissolve the marriage tie. (1870) 2 
N.-W. P. 300 (302); (1880) 4 Bom 380 (332). (Convert’s 
marriage with a Muhammadan during the life-time of 
her former husband will amount to an ofieuce under 
S. 494, Penal Code.); (1891) 18 Cal 264 (269). (Do.); 
(1886) 9 Mad 466 (470J; (1907) 1907 Pun Re No. 49, 
page 198 (200). 

[2] Where a Hindu widow after embracing Islamism 
marries a Muhammadan, she does not thereby lose her 
right as a devisee of property bequeathed to her by her 
Hindu sister. (Yol 12) 1925 Mad 861 (870). 

[3] Excommunication from caste as of itself does not 
deprive a wife of the right to joint enjoyment of her 
husband’s property. (1882) 4 Had 243 (243); 

[4] This Act does not repeal the usage of Hindu 
temples or of reli^ous or quasi-religious institutions. 
A light consisting in the participation, along with other 
members of a caste, in the benefits of a religious institu- 
tion appropriated to the members of the caste is not 
widrih the purview of this Act. (1890) 13 Mad 293 

299). 

£6]. Suit for restitution of conjugal rights — Hindu 
husband turned out of caste at the time of institution 
of suit— Beoasee for restitution of conjugal rights con- 
ditional on plahrii&’s obtaining restoration to caste may 
8 Alb 78 (81), 


[6] A Hindu deprived of his caste does not incur for- 
feiture of his right as guardian to the custody of Ins 
minor daughter. (1877) 1 All 549 (560). 

[7] The word ‘rights* means not merely rights of 
property or inheritance but also includes the right of 
guardianship of infant children. (1901) 1901 Pun Be 
No. 60, page 191 (199). 

[8] In the absence of any special reason to the 
contrary, Hindu mother has better right to guardian- 
ship of her infant daughter than infant’s paternal 
grandfather, and this right is not taken away by tbe 
fact that mother has been an outcaste. (1906) 28 All 
233 (235). 

[9] The right of giving bis son in adoption is not 
lost by a Hindu father even after his conversion to 
Muhammadanism. (1901) 25 Bom 551 (555). 

[10] Conversion does not give right to partition if 
there is none prior to conversion. (Vol 8) 1921 Mad 224 
(224) ; 44 Mad 891 (PB). (1912 MWN 386, overruled.) 

[11] Conversion of a Hindu coparcener creates a 
partition by operation of Hindu law. Hence, the right of 
survivorship is not retained by the convert unless the 
partition by conversion is renounced by convert. (Yol 14) 
1927 Mad 883 (884, 885). 

[12] Under the strict Hindu law, converts not only 
become divided in status but forfeit all rights to their 
tarwad property. But Act 21 [XXI] of 1850 preserves 
their right to the property in that they can still con- 
tinue to possess the rights incidental to their ownership. 
However, the Act does not preserve their status as a 
member of the tarwad or the incidents appropriate to 
and dependent thereon. (Vol 25) 1938 Mad 242 (245). 

[13] A Christian becoming Muhammadan after 
marrying Christian woman — Held that an Indian 
Christian domiciled in India and married to a Christian 
woman also domiciled in India can validly marry a 
Muhammadan woman after his conversion. There is 
nothing in this Act which invalidates such marriage. 
(Vol 26) 1939 Cal 417 (418) ; I L R (1939) 2 Cal 12, 

4. ‘Right of inheritance.* — [1] Their Lordships of 
the Privy Council observe : “It is perfectly true that the 
words ‘his or her* are not so easy to apply, because 
there is not a person expressed in the Act who is 
represented by ‘his or her’, but it seems to their Lord- 
ships to be plain that the words ‘or may be held in any 
way to impair or affect any right of inheritance by 
reason of his or her renouncing’ should be read ‘any 
right of inheritance of any person by reason of his or 
her renouncing.* The clause is given a simple meaning 
by this construction and their Lordships think that 
that is the correct view.” (Yol 17) 1930 P 0 251 
(252, 253). (11 All 100 overruled.) 

[2] The effect of the Act is not to enlarge the con- 
vert’s interest in any property or to get rid of any con- 
dition of restriction to which it was originally subject. 
(Yol 8) 1921 Mad 224 (224) : 44 Mad 891 (F B). (1912 
MWN 386, overruled; 40 Cal 407, dissented.) 

[3] Exclusion from caste no longer entails forfeiture 
of right of inheritance. (Yol 17) 1930 Pat 564 (568); 
(Yol 27) 1940 All 134 (140) : ILR^(1940) All 100. 
(The Act does not deal with succession to estate of con- 
vert.) 

[4] The Act only relieves from forfeiture of rights to 
property the person who has changed his religion and 
not any other person who may be affected by such a 
change. (Yol 14) 1927 Mad 72 (72). 

[5] Succession to a person converted is governed by 
the law applicable to convert after conversion. (Yol 17) 
1930 P 0 251 (252) : 57 Ind App 313 (P C). (11^ All 
100 overruled.); (Yol 23) 1936 AU 202 (204). 

[6] The Act has abrogated the rule of Muhammadan 
law by which a non-Muslim is excluded from succession 
to a Muslim. (Yol 7) 1920 Lab 276 (277) : 1 Lab 376. ^ 
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CHAPTER IL 

Pounds axd Pound-kzepers. 

4. Establishment of pounds. 

5. Control of pounds. 

Rates of charge for feeding impounded 
cattle, 

6. Appointment of pound keepers. 

Pound- keepers may hold other oiKces. 
Pound-keepers to be “public servants." 

7. To keep registers and furnish returns. 

8. To register seizures. 

9. To take charge of and feed cattle. 

CHAPTER III. 

Impounding Cattle, 

10. Cattle damaging land. 

Police to aid seizures. 

11. Cattle damaging public roads, canals and 
embankments. 


Sections. 

12. Fines for cattle impounded. 

List of fines and charges for feeding. 


CHAPTER lY. 

Delivery or Sale of Cattle. 

ltd. Procedure when owner claims the cattle 
and pays fines and charges. 

14. Procedure if cattle be not claimed within 
a week. 

15. Delivery to owner disputing legality of 
seizure, but making deposit. 

16. Procedure when owner refuses or omits to 
pay the fines and expenses. 

Deduction of fines and expenses. 

Delivery of unsold cattle and balance of 

proceeds. 

Receipt. 

17. Disposal of fines, expenses and surplus 
proceeds of sale. 

18. [Repealed.] 

19. Officers and pound-keepers not to purchase 
cattle at sales under Act. 

Pound-keepers when not to release im- 
pounded cattle. 

^ 


Section 1 (conid,) 

[7] The words ‘^any right of inheritance” in the Aet 
refer to any right of inheritance, which is not afiected 
by conversion, accruing to any person- Hindu son of a 
Mohamedan convert Is eniitl^ to inherit the property 
of his apostate father. (Vol 1) 1914 Sind 36 (36, 39) : 8 
Sind L B 156. 

[8j Hindu embracing Shia faith — Heirs to the estate 
of such person are to be determined bv Shia law and 
not hj this Act. (Yol 15) 1928 Oudh iSS (139, 140) : 
3 Luck 154. 

[9] Succession to property of the convert would be 
governed by Muhammadan law in the ease of a 
Christian converted to Muhammadanism. Neither this 
Aet nor S. 37, Bengal, Agra and Assam Civil Courts Act 
has application to such succession. (Vol 26) 1939 Cal 
417 (419) : I L R (1939) 2 Cal 12. 

[10] A Hindu who was joint in estate with his son 
became a convert to Muhammadanism in 1845 and died 
in 1851. It was held that the convert’s son who re- 
mained a Hindu did not acquire any enforceable right 
to his father’s share in the joint family property. (1911) 
33 AU 356 (366) : 38 Ind App 87 (P 0). (29 All 487, 
reversed.) 

[11] Provisions of the Act cannot be extended beyond 
its specific provisions. Conversion of a Hindu to Muham- 
madanism does not entail forfeiture of any rights to 
ancestral property which his descendants may other- 
wise possess. (1902) 1902 Pun Re No, 104, p. 462. 

[12] Even after conversion right to inheritance is 
not lost, (Yol 11) 1924 Pat 420 (430) : 3 Pkt 152. 

[13] If any ancestor of the propositus in any degree 
of ascent has changed his religion the Aet would not 
apply in determining the status of an heir to such a 


propositus. (Vol 15) 1928 Oudh 138 (141) : 3 Luck 154. 
(11 AH 100, explained and dissented from.) 

[14j A Hindu married woman embracing Muham- 
madanism and marrying a Muhammadan during life- 
time of her Hindu husband without having been 
divorced from her former husband is disqualified from 
inheriting her father’s property on the ground of un* 
chastity. The provisions of this Act do not save her 
right of inheritance, as she has not lost her right by 
reason of her renouncing or being excluded from the 
Hindu communion. (1905) 32 Cal 871 (873, 874). 

[15] A widow of a separated Hindu marj^ing a 
Muhammadan after embracing Llamism does not lose 
her interest in the property in her late husband. (1913) 
35 All 466 (469). (Hindu Widow’s Remarriage Act, 
1856 does not apply to such a ease — 19 Cal 289, not 
followed.) 

[16] Hindu widow becoming Muhammadan and 
then marrying a Muhammadan forfeits first husband’s 
estate. (Yol 6) 1919 Mad 854 (859, 860) (FB). (The 
forfeiture is also entailed by reason of S. 2 of Act 15 
[XY] of 1856— (Yol 5) 1918 Mad 314, overruled.) 

[17] This Act has no application to the case of a son 
bom of a marriage of a Brahmin with a Sudta female. 
He inherits the portion of the father’s estate according 
to Hindu law. (Yol 18) 1931 Bom 89 {93, 94) : 55 
Bom 1. 

[18] A Hindu daughter cannot inherit from her 
father who has been converted to Muhammadanism, 
(Yol 14) 1927 Mad 72 (72). (11 All 100, not followed.) 

[19] The Burmese Buddhist relations of the decea^ 
Muhammadan convert cannot succeed unless they show 
that they had :^ht to succeed otherwise than as 
Mohammadans^ 0^1 9} 1922 Low Bur 15 (16). 
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CHAPTER V. 

COilPLAIXTS OP ILLEGAL SEIZURE OR 

Detention- 

Sections 

20. Power to make complaints. 

21. Procedure on complaint. 

22. Compensation for illegal seizure or deten- 
tion. 

Release of cattle. 

23. Recovery of compensation. 


Sections 

27. Penalty on pound-keeper failing to per- 
form duties. 

28. Application of fines recovered under sec- 
tion 25, 26 or 27. 

CHAPTER VII. 

Suits foe Compensation. 

29. Saving of right to sue for compensation 

30. Setoff. 


CHAPTER VI. 

Penalties. 

24. Penalty for forcibly opposing the seizure 
of cattle or rescuing the same. 

25. Recovery of penalty for mischief commit- 
ted by causing cattle to trespass. 

26. Penalty for damage caused to land or 
crops or public roads by pigs. 


CHAPTER VIII, 
Supplemental. 

31. Power for Provincial Government to 
transfer certain functions to local autho- 
rity and direct credit of surplus receipts 
to local fund. 

SCHEDULE. 


1 STATEMENT OF OBJECTS AND REASONS. 


“The primary object of this Bill is to consolidate the 
law relating to cattle trespass* which is now scattered 
through three Acts, --III of 1857, Tof 1860 and XXII 
of 1861. The opportunity has been taken to improve 
the arrangement and the wording of the law; to provide 
that damages awarded for illegal seizures may he re- 
covered as if they were fines; and (with reference to the 
ease of Beg. v. Lingana bin Gi^iibana, 4 Bom. High 


Court Rep. 0. C, 14) to declare expressly that a person 
who, through neglect, permits a public road to be 
damaged by allowing his pigs to trespass thereon, is 
liable to be fined. The case of Beg. v. Mir SaJzeb 
Kassamia^ 1 Bom. High Court Rep. 100 ; Beg. v. 
Mathur Purshota7nt 4 ib. C. C, 13; and Beg. v. Ganga 
hom 5 ib. C, C. 13 have also been carefully 

considered.”— Gazette of India, 1870, Part V, page SIO. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION. 

-Amended by Acts I of 1891; XYII of 1921. Bombay, by Bombay Act, V of 1931 ; 

-Amended in ; — Central Provinces and Berar by 0. P. and Berar 

, , , A ^ T . of 1935 ; XXII of 1937. 

Assam, by Assam Act, I of 1936 ; —Adapted by A. 0. 

Bengal, by Bengal Act, V of 1934 ; — Repealed in part by Acts, X of 1914; I of 1938. 

COGNATE ACTS AND PROVISIONS. 

1. CriminAE Pro. Code, 1898, Section 4 (1) (o) ; 2. FOREST 'ACT, XVI of 1927, Ss. 70 and 71. 

Section 260 (1) (m). 3. RAILWAYS AOT, IX of 1890, S. 125. 


THE CATTLE-TEESPASS AOT. 1871. 

(ACT NO. I OF 1871.)^ 

[l8th January 1871.] 

An Act to consolidate and amend the law relating to Trespasses by Cattle. 

Whereas it is expedient to consolidate and amend the law relating to trespasses by cattle ; 
Preamble. It is hereby enacted as follows : — 

[a] Foe Proceedings in Council, see Gazette of India, Supplement, pp. 1150, 1200, 1290, and Supplement, 1871, 
p. 178. 

This Act has been declared to be in force in the Khondmals District by the Khondmals Laws Regulation 1936 
(4 [IV] of 1936), S. 3 and Schedule ; and in the Angul District by the Angul Laws Regulation, 1936 (5 fvi of 
1936), S. 8 and Schedule. \ l j 


CHAPTER L 
Preliminary. 

Title and extent (j) This Act may be called The Oattle-Tbespass Act, 1871; and 

(2) It extends to the whole of British India ^[exc ept the presidency-towns and such local 

Section 1 — Note 1 

[1] The maintenance of private cattle pounds is and the peace and good government of the country. 

Incompatible with the provisions of the Cattle-trespass Hence, where the Executive Government takes over 

Act and the establishment and maintenance of cattle the charge of the pounds from private persons who were 

pounds under the superintendence and control of Gov- previously controlling them it is not competent to the 

^ment Officials asristed by the police may be consi- OivE Courts to interfere. (1912) 39 Cal 615 (662)' : 39 

d^ced essential for the ihaintenanoe jot law and order I A 31 (P C). 
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areas as the '^Provincial Government] by notification^ in the Official Gazette, may from time to 
time exclude from its operation.] 

* * *j 

[a] Suhsiifuial by tbe Cattle-trespass Act (1S71) Amendment Act, 1891 (1 [1] of 1891), S. 1, for original 
S. h [bj This Act his been declared in force in British Baluchistan by the British Baluchistan Laws 
Beguiation, 1913(2 [11] of 1913), S. 3; in the Santhal Farganas by the Santhal Parganas S^-ttlement Regulation, 
1872 (3 [III] of 1872); in Angul and the Khondmal by the Angiii Laws Beguiation, 1913 (3 [III] of 1913), 
S, 3; in Faath Fiploda by the Fanth Pipioda Laws Regulation, 1929 (ICIjof 1929), S. 2 and in the Chittagong 
Hill Tract by notification under the Chittagong Hill Tracts Emulation, 1900 1 [I] of 1900», S. 4 (2), It has 
been declared by notification under the Scheduled Biatricts Act, 1874 (14 [SIT] of 1874), S. 3 [a) to be in 
force in the following Scheduled Bistricts, namely : — 

TI:e Districts of Hazaribagb, Lohardaga, Manbhum, JE^rgana Bhaibhum and tbe Kolban in the District of 
Singbhuni [Gazette of India 1881, Ft. I, p. 304; the District of Lohardaga included at this time the pre- 
sent District of Falamau, which was separated in 1894; tbe District of Lohardaga is now called the Ranchi 
District, sc£ Calcutta Gazette, 1899, Ft. I, p. 44]; and the Xorth Western Provinces Tarai, Gazette of India 
1876, Ft. I, p. 505; the Scheduled Districts In Ganjam and Vizagapatam, ibid,, 1899, Pt, I, p 720 
[c[ S^ibstihited by A. 0. for "‘Local Government*’- [d] For notification issued by the Government ot the United 
Provinces under this power, $ee U. P. Rules and Ordera. [e] Sub-section (3) of S. 1 was repealed by the Repeal- 
ing and Amending Act, 1914 (10 [XI of 1914), S. 3, and Schedule 11. 

^ 2. [Repeal of Acts. References to rei^ealecl Acts.] Repealed by the Repealing Aet, 1988 
(1 [I J of loss), S, 2 and the Schedule. 

Interpretation-clause. 3. In this Act, — 

‘‘officer of police” includes also village-watchmen, and 

“cattle” includes also elephants, camels, buffaloes, horses, mares, geldings, ponies, colts, fillies 
mules, asses, pigs, rams, ewes, sheep, lambs, goats, and kids, ^[and 

^“local authority” means any body of persons for the time being invested by law with the 
control and administration of any matters within a specified local area, and 

“local fund’* means any fund under the control or management of a local authority ] 

[a] Inserted by the Cattle-tres|mss Aet (1871) Amendment Act, 1891 (1 [I] of 1891), S 2. [b] C/. definition 
in the General Clauses Act, 1897 (10 [X] of 1897), S. 3 (28)^ which applies to all Acta passed after the 14th 
January 1887, see S. 4 (2), ibid* 


CHAPTER IL 

Pounds and Pouhb-keepbes. 

Pounds shall be established at such places as the Magiskate of the District,' subject to the 
EstaMishTnent of pounds, general control of fee ^EProvineM Government], from time to time directs. 

The village which every pom:^ is to be used shall be determined by the Magistrate of the 
IDteick 

[a] SuJbstituied by A. O. for “Local Government”. 

Control of potinds* Bates 5. The pounds shall be under the control of the Magistrate •of the 

o/ charge for feeding im- District ; and he shall fix, and may from time to time alter, the rat^ of 
poufided cattle. charge for feeding and watering impounded cattle. 

Appointme7it of 6. *^[The ^Provincial Government shall appoint a pound-keeper for every 
pozmd-keepers. pound. 

Pound-keepers may hold Any pound-keeper may hold simultaneously any other office under 

other offices. Crown, 

Pound-keepers to he Every pound-keeper shall be deemed to be a public servant within the 
public servants.'* meaning of the Indian Penal Ck>de.] 

[a] Substituted by the Supplemental A* O. for the following : — 

^The Magistrate of the District shall also appoint for each pound a pound-keeper: 

Provided that, in the Presidency of Fort St. George, the heads of villages and, in the Presidency of Bombay, 
the police patils, or (where there are no police paths) the heads of villages shall be ex-ojfftdo the keepers of vil^e 
pounds. 

Every pound-keeper appointed by the Magistrate of the Ifistrict may be suspended or removed by such 
Magistrate. 

Any pound-keeper may hold simultaneously any other office under Government. 

Every pound-keeper shall he deemed a public servant within the meaning of ffae Indian Penal Code ” 

[b] This expression includes also such person as the Provincial Government may diret^ under the Government 

of India Act, 1935, S. 241 (1) fb). See the General Clause Aet, 1897, 8. 4A (2). 

^ ^ ^ Section 3 — Note 1 foilows; “The word ‘cattle’ has the same meaning ia 

Sub-seckon (5) of S. 125, Railways Act, 1890, runs as feis se<^on as in the Oattle^trespa«s Act, 1871.” 

1M.2I, 
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Duties of Pound-keepei'S. 

To i:eep registers and 7. Every pound-keeper shall keep such registers and furnish such 

furnish returns. returns as the “[Provincial Government] from time to time directs. 

[a] Siibstihitei bv A. 0, for “Local Government'*. 

To register seintres. 8* When cattle are brought to a poiinil, the pound-keeper shall enter in 
his register, — 

a) the nuuibei and description of the animals, 
fb) the day and hour on and at which they were so brought, 

(c) the name and residence of the seizer, and 

(d) the name and residence of the owner, if known, 
and shall give the seizer or his agent a copy of the entry. 

To take charge of 9. The pound-keeper shall take charge of, feed and water the cattle until 

ajid feed cattle, they are disposed of as hereinafter directed. 


CHAPTEB III. 

Impounding Cattle, 

10. The cultivator or occupier of any land, or any person who has advanced cash for the 
Cattle damaging land, cultivation of the crop or produce^ on any land, 
or the vendee or mortgagee of such crop or produce or any part thereof, 
may seize or cause to he seized any cattle trespassing on such land, and doing damage^ 
thereto or to any crop or produce thereon, and ^[send them or cause them to be sent within twenty, 
four hours'*] to the pound established for the village in which the land is situate. 

All officers of police shall, w^hen required, aid in preventing (a) resistance to such seizures, and 
Folice to aid seizures, (b) rescues from persons making such seizures. 

[a] Suhstituied by the Cattle-trespass Act (1871) Amendment Act, 1891 (1 [Ij of 1891), S. 3, for “take thorn or 
cause them to be taken without unnecessary delay**. 

PROVINCIAL AMENDMENT. 


Central Provinces and Berar. — For section 10, the following sectionr ^hall be suhsixhdedt namGly: — 

“10. The owner or occupier of any land or the person having interest in any land may seize or cause to be 
Seizure of cattle irespassuig cattle trespassing on such land and doing damage thereto or to any 

m Und and doing damage and produce or property thereon belonging to such owner, occupier or interested 

caumig hurt^ etc, person, or causing hurt or injury or obstruction to any of them or to any 

person by leave or licence present on, or having charge of, such land or of any 
such crop, produce or property, and send them or cause to be sent within twenty-four hours to the pound establi- 
shed for the local area in which the land is situate. 

Ay oflSoers of police shall, when required, aid in preventing (a) resistance to such seizures and (h) rescues* 
from persons making such seizures.** 


— C. P. and Berar Act 12 [XII] of 1935, S. 2. [30-3-19351 


Section 8 —Note 1 

[1] When the cattle are brought to the pound it Is 
not necessary to inform the pound-keeper whether the 
eattle were seized rightly or wrongly. (Tol 30) 1943 
Oudh 280 (282) ; 44 Cri L Jour 640. 

SECTION 10 SYNOPSIS, 

(1) Damage, whether essential. 

(2) “Produce** on the land. 

(3) Seizure, when*" to be made. 

(4) “VVithin twenty-four hours.” 

(5) Who can seize. 

1. Damage, whether essential [1] A person is 

not entitled to seize cattle which has not done any 
^mage. A clear finding of damage done by the trespas- 
sing c«wttle is essential to a conviction under S. 24, 
<Vol 27) 1940 Pat 299 \300): 41 Cri L Jour 257; (Vol 32) 
1945 Oudh 116 (117). (A finding that cattle were grazing 
crops implies that they were doing damage) : (Vol 6) 
ms Pat 649 (650) ; 19 Cri L Jour 157; (Vol 7) 1920 
3?ftt 832 (833) : 21 0)ci L Jour 640. (Lower Court rehed 


on the evidence of a witness who deposed that he saw 
the cattle grazing on the complainant’s hhoga paddy — 
Held that the evidence was insufficient to show thar 
damage was caused) ; (Vol 5) 1918 Pat 628 (628) : 19 
Cri L Jour 202 ; (1906) 1 Weir 709 ; (Vol 5) 1918 All 
267 (268) : 19 Cri L Jour 368. 

[2] Where the damage done by the eattle is only 
little, their seizure may be wireascnahle but is nofe 
illegal, (1939) 1939 OWN 150 (152), (Hence compensa- 
tion under S. 22 cannot be granted.) 

2. “ Produce ** on the land, — [1] Grass is “pro- 
duce** on the land within the meaning of S. 10. (Vol BO} 
1943 Sind 152 (154) : I L R (1943) Ear 112 : 44 On L 
Jour 761, 

3. Seizure, when to be made. — [1] Where there 
is a trespass by cattle, the mere fact that they had left 
the land trespassed before they could be seized does not 
deprive the owner of land of the right of seizure con- 
ferred upon him by S. 10. (Vol 15) 1928 Lah 692 (693): 
30 Cri L Jour 627, 

[But see (1905) 1 Weir 709 (709). (It is only when 
cattle are actually trespassing that they can be seized 
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•11, Persons in charge of public roads, pleasure-grounds, plantations, canals, drainage-works, 
CaUle damagUig public roads, embankments and the like and officers of police, may seize or 
canals and emba)ikments, cause to be seized any cattle doing damage to such roads, grounds, 

plantations, canals, drainage- works, embankments and the like, or the sides oi* slopes of such roads, 
canals, drainage- works or embankments or found straying thereon, 

and shall ^[send them or cause them to be sent within twenty -four hours] to the nearest pound, 

“a", As to the application oi 6 . 11 to forests, see the Indian Forest Act, 1927 (16 [XVI] of 1927), S. 70, and tho 
Assam Forest Regulation, 1891 (7 [VII] of 1891), S. 6C; to railways, see the Indian Railways Act, 1890 (9 
IX] of 18901, S. 125 (4). ]bj Substituted by the Cattle-trespass Act (1871) Amendment Act, 1891 (1 [I] of 
189 1\ S, 4, for “take them without unnee&ssary delay*** 

PROVINCIAL AMENDMENT. 

Central Provinces and Berar In Section 11 after the words “and the like** insert the words “oSicers 

and servants of the local autbodties*’. 

— C. P. and Berar Act 12 [XH] of 1935, S. 3, [30.3-1935] 
®il2. For every head of cattle impounded as aforesaid, the pound-keepers shall levy a fine 
Fines for cattle in accordance with the scale for the time being prescribed by the ^[Provincial 
impounded. Government] in this behalf by notification in the Official Gazette. Different 

scales may be prescribed for the different local areas. 


Section 10 (contd,) 

and impounded under S. 10.) ; {Vol 121 192-5 Xag 50 
(50) : 25 Cri L Jour 1004, (Bight to seize subsists only 
until the cattle leave the land.)] 

[2] Although the right of capture would not extend 
to following them to their sheds and seizing them there, 
yet the person who attempts to seize the cattle while 
actualJj trespassing on the land has a right to capture 
them before they have definitely made their escape 
from the spot though they may not he actually inside 
the field trespassed when captured. (Vol 21) 1934 Nag 
258 (259): 31 Nag L R 139 : 36 Cri L Jour 361. 
{(Vol 12) 1925 Nag 50 : 25 Cri L Jour 1004, dis- 
tinguished.) 

4 . “ Within twenty-four hours.** — [1] Where 
the person seizing a cow kept it overnight in his cus- 
tody and released it next morning (before 24 hours of 
the seizure) on receipt of some money from the owner: 
Held that no offence under S. 379 of the Penal Code 
or under any other provision was committed. (Vol 10) 
1923 Nag 64 (65) ; 23 Cri Ii Jour 511. 

5. VHio can seize. — [1] What is or is not 
“ occupation ** must depend on the nature of the land, 
(Vol 30) 1943 Sind 152 (154): I L R (1943) Kar 112: 44 
Cri L Jour 761. 

[2] A person in exclusive possession of land is an 
occupier thereof under S. 10, (Vol 3) 1916 Lab 2Si 
(281) : 1916 Pun Re No, 3 (Cr) : 17 Cri L Jour 63. (The 
question of title of the owner of the cattle to the land 
trespassed does not affect the right to seize.) 

[3] A private protected forest and embankment are 
included within the meaning of the term “land”. Pro- 
prietor of such forest or embankment is an “occupier*’ 
of land. (1939) 20 P L T 310 (341). 

[4] Unless the burgadar is shown to be a mere ser- 
vant of the lessor, burgadar can seize the cattle of the 
lessor if they trespass on his land under burga lease. 
(Vol 6) 1919 Cal 93 (93): 20 Cri L Jour 398. 

[5] The impounding of the cattle by a watchman 
who has got general instructions from the occupier 
to seize them while trespassing, is authorised under 
S. 10. (Vol 3) 1916 Mad 786 (786) : 16 Cri L Jour 772; 
(Vol 9) 1922 Pat 317 (317). ((Vol 3) 1916 Mad 786 : 16 
Cri L Jour 772, fodowed ) 

[6] Where an indigo factory supplies the seeds, pays 
for the labour of sowing, and gives compensation to 
raiyats growing indigo on their own land, but no ad- 
vance in cash has b^n made, held that, althoogh the 
indigo is grown for the factory, a servant of the factory 
is not a person authorised under S. 10 of the Act, to 


seize cattle doing damage to the indigo. (1905) 2 Cri 
L Jour 345 (346, 347) (Call. 

[7] Seizure by a claimant to the disputed ^ssession 
of land is illegal under this section, when his intention 
IS to take by force the cattle of his opponent and not to 
protect his" crop or produce. (Vol 30) 1943 Sind 152 
(1-54) : I L R (1943) Kar 112 : 44 Cri L Jour 761. 

[8] The fact that the lessee seizing the cattle in- 
tends that in order to prevent impounding the owner 
of the cattle may pay the grazing charges, will not 
make the seizure illegal if it is otherwise legal. (Vol 5) 
1918 Cal 701 (702) : 18 Ori L Jour 849. (Per 
Tennon J.—Huda J., contra.) 

Section 11 — Note 1. 

[1] Bub-section (4) of S. 125, Railways Act, 1890, 
runs as follows : “The expression ‘public road’ in Ss. 11 
and 26, Cattle- trespass Act, 1871, shall be deemed to 
include a railway, and any railway servant may 
exercise the powers conferred on officers of police by 
the former of those sections.” 

[2] Section 70, Forest Act, 1927, is as follows : 
“Cattle trespassing in a reserved forest or in any por- 
tion of a protected forest which has been lawfully closed 
to grazing shall be deemed to be cattle doing damage to 
a public plantation within the meamng of S. 11, Cattle- 
trespass Act, 1871, and may be seized and impounded 
as such by any Forest Officer or Police Officer.” 

[3] Actual damage must be proved to sustain convic- 
tion under S. 24. (Vol 17) 1930 Oudh 250 (250) : 6 Luck 
26 : 31 Ori L Jour 1015. (Cattle passing over regular 
Railway track — No fencing — Damage not proved — No 
conviction.) 

[See however (Vol 21) 1934 Sind 34 (36) : 28 Sind 
L R 73 : 35 Cri L Jour 830. (Straying cattle may be 
seized and impounded before damage to property is 
caused— Actual damage is not necessary.)] 

[4] There is “trespass” within the meaning of S. 70, 
Forest Act, even where the cattle do not go into the 
reserved for^t themselves but are driven into it. Such 
cattle are liable to seizure. (1892) Rat Un Cr C 602 
(603). 

[5] See also Notes on S. 10. 

Section 12 — Note 1. 

[1] Section 71, Forest Act, 1927, is as follows : 
“The Provincial Oovernment may, by notification in 
the Official Gazette, direct that, in lieu of the hues 
fixed under S. 12, Cattle trespass Act, 1671, there shcdl 
be levied for each head of cattle impounded under S, 70 
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All fines so levied shall be sent to the Magistrate of the District through such officer as the 
^[Provincial Government] may direct. 

A list of the fines and of the rates of charge for feeding and watering cattle shall be posted in 
a conspicuous place on or near to every pound.] 

[a] Substituted by the Cattle-trespass (Amendment) Act, 1921 (17 [XVII] of 1921), S. 2, for original S. 12. 
Tlie Amendment Act 17 [XVII] of 1921 has been declared to be in force in — 

(1) Madras Presidency, from 1st April 1928, see Fort St. George Gazette, 1928, Pt. I., p. 488; (2) Bombay 

Presidency (esoluding the town of Bombay), from 1st May 1924, see Bombay Government Gazette, 1924, Pt. I, 
p. 654; (3) Bengal Presidency, except the town ot Calcutta, fiom 1st April 1928, see Calcutta Gazeite, 1928, 
Pc. I, p- 455; (4) Punjab, from 28th April 1922, see Punjab Gazette, 1922, Pt. I, p. 401; (5) Bihar and 

Orissa, from 1st October 1923, see B. and 0. <*azette, 1923, Part II p. 1264; Santhal Parganas under the 
Santhal Parganas Settlement Bt'guiafion Z [III] of 1872), S 3 (3) (a), see 1922, Pt. II, p 271; (6) 

Central Provinces, from 1st May 1922, see O P. Gazette, 1922, Part III, p. 351; (7) Kohat Distru;t, see 
N.W.F-P- Gazette, 1929, P«.I-A, p. 1357; and District of Pesh'War, Bmnu, Dehra Ismail Khan, see ib%d, 
1930, Pfe I-A, p. IS; (8) British Baluchistan, from 23rd February 1938, see Gizette of India, 1938, Pt II- A, 
p. 110; (9) Delhi, from 10th December, 1925 see Gazette of India 1925, Pt. II-A, p. 397; ilO) Coorg, from 
22ad August 1935, see Coorg Gazette, 1938, Pt I, p, 39; and (11) Andamans and Nicobar Islands, see the 
Chief Commissioner’s Notification No 2 fll] of 1938, dated 20th January 1938. 

See the Indian Forest Act, 1927 (16 [XVI] of 1927) S. 71 under which the Provincial Government may fix 
different scale of fines for cattle impounded under S. 70 of that Act. 

[b] SuhsUtuted by A. 0. for “Local Goveenment’*. 


CHAPTEE IV. 

Dbliveby OB Sale of Cattle. 

I^Yocedure when owner 18. If the owner of the impounded cattle or his agent appear and 

claims the cattle and pays claim the cattle, the pound-keeper shall deliver them to him on payment 

fines and charges. and charges incurred in re^^pect of such cattle. 

The owner or his agent, on taking back the cattle, shall sign a receipt for them in the register 
kept by the pound-keeper. 

14, If the cattle be not claimed within seven days from the date of their being impounded, 
Frocedure if cattle he not the pound-keeper shall report the fact to the officer in charge of the 

claimed within a tveek, nearest police-station, or to such other officer as the Magistrate of the 

District appoints in this behalf. 

Such officer shall thereupon stick up in a conspicuous part of his office a notice stating — 

(a) the number and description of the cattle, 

(h) the place where they were seized, 

(c) the place where they are impounded, 

and shall cause proclamation of the same to be made by beat of drum in the village and at 
the market-place nearest to the place of seizure. 

If the cattle be not claimed within seven days from the date of the notice, they shall be sold 
by public auction by the said officer, or an officer of his establishment deputed for that purpose, 
at such place and time and subject to such conditions as the Magistrate of the District by general 
or special order from time to time directs : 

Provided that, if any such cattle are, in the opinion of the Magistrate of the District, not likely 
to fetch a fair price if sold as aforesaid, they may be disposed of in such manner as he thinks fit. 

PROVINCIAL AMENDMENTS. 

Bombay In the proviso to section 14 for the words “Magistrate of the District” the words “officer 

authorised to s^ll them by public auction” shall be substituted, — B<»n»bHy Act 5 [V] of 1931, S 2. [23-5-1931] 

Central Provinces and Berar. — After the prov»so to section 14 the following proviso shall be nddcdJ, namely: — 
“Provided further that the Mwgistrate of the District may i^ell asses and infirm cattle, at any time after the 
expiry of seven days from the date of their being impounded, without the issue of a notice and proclamation.” 

—0. P. and Berar Act 22 [XXII] of 1937, S. 2. [29-1-1937] 


Section 12 (contd.) bu’lock, cow or heifer— one rupee; for each calf, ass, 

of this Act such fines as it thinks fit, but not exceeding pig, ram, ewe, sheep, lamb, goat, or kid— eight annas.” 
the following, that is to say, for each elephant — ten [2] A fine levied by a pound- keeper under this 
rupees; for each buffalo or camel — ^two rupees; for each seotnm is not a punishment imposed on conviction for 
horse, mare, gelding, pony, colt, filly, mule, bull, an ‘ofienoe*. (1870) 7 Bom H 0 R Cr 65 (56). 
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15 . If the owner or his agent appear and refuse to pay the said fines and expenses, on the 
Delivery to owner disput- g^'Oimd that the seizure was illegal and that the owner is about to make 
ing legality of seizure hut a complaint under section 20, then, upon deposit of the fines and charges 
making aeposit. incurred in respect of the cattle, the cattle shall be delivered to him. 


16. If the owner or his agent appear and refuse or omit to pay or (in the case mentioned 
Procedure when oimier section 15) to deposit the said fines and expenses, the cattle, or as 
refuses or omits to pay the many of them as may be necessary, shall be sold by public auction 
fines and eospenses, ky such officer at such place and time, and subject to such conditions, 

as are referred to in section 14. ^ 

The fines leviable and the expenses of feeding and watering, together with the expenses of sale, 
Deduction of fines and expenses, jf any, shall be deducted from the proceeds of the sale. 

Delivery of i 0 isold cattle The remaining cattle and the balance of the purchase-money, if any, shall 
and balance of proceeds. ke delivered to the owner or his agent, together with an account showing — 

(a) the number of cattle seized, 


(h) the time during which they have been impounded, 


( o) the amount of fines and charges incurred. 


(d) the number of cattle sold, 

(e) the proceeds of sale, and 

(f) the manner in which those proceeds have been disposed of. 

The owner or his agent shall give a receipt for the cattle delivered to him and for the balance 

Eeceipt, of the purchase-money {if any) paid to him according to such account. 

Disposal of fines, expenses 17 . The officer by whom the sale was made shall send to the 
and surplus proceeds of sales. Magistrate of the District the fines so deducted. 

The charges for feeding and watering deducted under section 16 shall be -potid over to the 
pound-keeper, who shall also retain and appropriate all sums received by him on account of such 
charges under section 13. 

The surplus unclaimed proceeds of the sale of cattle shall be sent to the Magistrate of the 
District, who shall hold them in deposit for three months, and, if no claim thereto be preferred and 
established within that period, shall, at its expiry, ®’[be deemed to hold them as part of the 
revenues of the Province.] 

[a] Substituted by A. 0. for “dispose of them as hereinafter provided.** 

18 . [Application of fines and unclaimed proceeds of sale.] Eepealed by the Qovei'nment of 
India (Adaptation of Indian Laws) Order, 1987. 

Officers and pound-keepers 19 - No officer of police or other officer or pound -keeper appointed 
not to purchase cattle at under the provisions herein contained shall, directly or indirectly, 
sales under Act, purchase any cattle at a sale under this Act. 

No pound-keeper shall release or deliver any impounded cattle otherwise than in accordance 

Pound-keepers when not to with the former part of this Chapter, unless such release or delivery is 
release impounded cattle. 'ordered by a Magistrate or Civil Court, 


CHAPTEB 

Complaints of Illegal Seizuee oe Detention. 

20. Any person w^'hose cattle have been seized under this Act, or, having been so seized, have 
Power to make compUints, been detained in contravention of this Act, may, at any time within 
ten days from the date of the seizure, make a complaint^ to the Magistrate of the District or any 
Magistrate authorized to receive and try charges without reference by the Magistrate of the 
District, 

[a] Substituted for the original Chap. V by the Cattle- trespass Act (1871) Amendment Act, 1891 (1 ffl ^ 
1891), S. 6. [b] The term “offence” as defined by the Code of Criminal Procedure, 1898 (5 [V] of 1898), 
S. 4 (1) (o), includes any act in respect of which a complaint may be made under this section. Offences under 
this section may be tried in a summary way, see Act 5 [V] of 1898, S. 260 (1) (m). 

Section 20— Note 1. and hence a request for action against such 

[1] An act in respect of which a complaint could be a complaint within the meaning of that Act. (1896) lb 
made under this section was held not to be an offence All 353 (354) ; (1871) 8 Bom H C II 22 J 
in the cases decided under the Criminal P. C. of 1882; Cal 304 (305) ; (1896) 23 Cal 248 (249) ; (1896) 23 Oai 
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21- The complaint shall he made by the complainant in person, or by an agent personally ac- 
Procedure on com^plainL qnainted "with the circumstances. It may be either in writing or verbal. 
If it be verbal, the substance of it shall be taken down in writing by the Magistrate. 

If the Magistrate, on examining the complainant or his agent, sees reason to believe the 
complaint to be w^ell founded, he shall summon the person complained against, and make an 
enquiry into the case. 

22. If the seizure or detention be adjudged illegal, the Magistrate shall award to the 
GompansaHon for illegal seisure complainant, for the loss caused by the seizure or detention, 
or detmtio7i. reasonable compensation, not exceeding one hundred rupees, to 

be paid by the person who made the seizure or detained the cattle together -with all fines paid and 
expenses incurred by the complainant in procuring the release of the cattle, 

and, if the cattle have not been released, the Magistrate shall, besides awarding such com- 
Belease of cattle, pensation, order their release and direct that the fines and expenses leviable 
under this Act shall be paid by the person who made the seizure or detained the cattle. 


Section 20 (contd.) 

442 (445) ; (1886) 9 Mad 102 (102) ; (1886) 9 Mad 874 
(375) ; (1898) 11 G P L H Or 10 (11). 

[2J But the addition of the words “it also includes 
any act in respect of which a complaint may be made 
under section 20 of the Cattle-trespass Act, 1871’* in 
the definition of the word “offence” in S. 4 (1) (o), 
Criminal P. C., 1898, now makes it clear that such an 
act is an offence. (Vol 7) 1920 Bom 85 (85) ; 44 Bom 
42 : 21 Cri L Jour 95; (1907) 6 Cri L Jour 363 (364) ; 
34 Cal 926; (Vol 14) 1927 Mad 396 (397) ; 50 Mad 841: 
28 Cri L Jour 301. 

[3] Though a complaint under S. 20 of the Cattle- 
trespass Act must be entertained either by a District 
Magistrate or a Magistrate specially authorised, such 
Magistrate has power under Criminal P. C., S. 192, 
sab-s. (1) to transfer the case, after taking cognizance 
of it, to any Subordinate Magistrate. (1907) 34 Cal 926 
(927). (23 Cal 300, 23 Cal 442, overruled.); (1879) 1879 
Pun Be No. 26 Or, page 76 (77) (F B). 

[4] A Magistrate authorised under B. 190, Criminal 
P. C., to take cognizance of offences upon receiving 
complaints can take cognizance of an offence under 

20 of the Cattle-trespass Act, 1871, though there is 
no special authorisation in that behalf. (Vol 7) 1920 
Bom 85 (85) ; 44 Bom 42 : 21 Cri L Jour 95; (Vol 14) 
1927 Mad 396 (397) ; 50 Mad 841 : 28 Cri L Jour 
301. 

[5] Subject to the conditions mentioned in S. 260 (1), 
Cr. P. C., the offence under this section is triable in a 
summary way. See cl, (m) of S. 260 (1), Cr. P. C. 

[6] Complaint after ten days of seizure is barred by 
time under S. 20. (Vol 22) 1935 Cal. 116 (116) : 36 Cri 
L Jour 495. 

[7] Where a complaint is filed under S. 22 within 
ten days from date of seizure of cattle to a Court 
having no jurisdiction and that Court transfers it to 
a proper Court after expiry of ten days, the complaint 
cannot be entertained. S* 537 , Cr, P. 0. would not cure 
the defect.(Vol 25) 1938 Oudh 183 (184): 39 Cri L Jour 
827. 

[8] Though the General Clauses Act does not apply 
to this Act, S. 10, General Clauses Act (which provides 
for extension of period of limitation in case of last day 
being holiday) should be applied to complaints under 

S. 20. (Vol 16) 1929 Nag 96 (96) : 30 Cri L Jour 125. 

Section 21 — Note 1 

[1] The expression ‘agent personally acquainted’ in 
S. 21, means an agent or servant who could be said to 
have acted as an agent, such as a hamdar who, if not 
present at ^ the time of seizure, had received infor- 
mation of it soon after the event. It cannot, however, 
include anhgent, who lives at a distance and who has 

eceived information of the seizure at second hand. 


Where a complaint is made by a wrong person, there 
is no complaint at all and the Court has no jurisdiction 
to inquire into the matter. (Vol 18) 1931 Nag 98 (99) : 
27 Nag L R 167 : 32 Cri L Jour 896. 

[2] Agent is authorised to file a complaint though 
he is not capable of giving direct evidence of all circum- 
stances. (Vol 10) 1923 Nag 156 (156) : 26 Cri L 
Jour 327. 

L3] Grazier of cattle is agent of owner of cattle 
within the meaning of S. 21. (Vol 16) 1929 Nag 152 
(153) : 26 Nag L R 201 : 30 Ori L Jour 633. 

[4] Where the cattle belonging to one person are in 
the custody of another, and are seized from his custody, 
the owner, if he is not personally acquainted with the 
circumstances, is not entitled to institute a complaint 
under S. 21. (1903) 5 Bom L B 205 (206). 

[5] Under S. 21, the District Magistrate is enjoined 
to summon the person complained against for impound- 
ing cattle illegally and make an inquhry into the case, 
(Vol 24) 1937 Lah 748 (750), 

SECTION 22 — SYNOPSIS. 

1. Applicability and scope. 

2. Appeal. 

3. Compensation. 

4. Compensation, to whom awarded. 

5. Compensation order against several persons — 

Joint liability, 

6. “Fines and expenses.*^ 

7. Proceeding under section 22, nature of. 

8. Sentence of fine. 

9. Sentence of imprisonment. 

10. Specific claim for compensation, whether 
necessary, 

1. Applicability and scope. — [1] Where there was 
a dispute between the complainant and party charged as 
to the ownership of land on which the complainant’s 
cattle were found, the order of the Magistrate referring the 
parties to the Civil Court was illegal; be should dispose of 
the case himself under S. 22, (1875) 23 Suth W R (Cr) 
2(3). 

[2] Where the seizure and detention of cattle were 
wrongful and illegal, the jurisdiction of the Magistrate 
to grant compensation under this section is not affected 
even if the person detaining them happens to be a Forest 
Officer who claims to act under the colour of the Forest 
Act, if the seizure and detention had nothing to do with 
any forest. (Vol 25) 1938 Mad 820 (821) : 39 Cri D 
Jour 966 (1). 

[3] Where an accused person was found to have 
loosened the complainant’s cattle at night and to have 
driven them to the pound with the object of sharing 
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23. The compensation, fines and expenses mentioned in section 22 may be recovered as if 
Recovery of comyensatioyi. they were fines imposed by the Magistrate.®* 

[a] See Sections 63 to 70, Penal Code, 1S60, and Section 386, Criminal P. 0., 1898, see also Section 25, General 
Clauses Act, 1897. 


Section 22 (contd.) 

'with the pound-keeper the fees to be paid for the release: 
Held that the accused was not liable under this section 
inasmuch as there was no illegal seizure and detention 
of the cattle. The accused was ordered to be charged 
and tried for theft. (1895) 22 Cal 139 (142). 

[4] The fact that the damage was likely to be very 
small does not make the seizure of the cattle illegal 
though it may be xinreasonable. Hence, compensation 
under S. 22 cannot be awarded in such cases. (1939) 1939 
Oudh W N 150 (lol, 152). 

[5] The illegal seizure, for which the accused was 
convicted, took place after passing of Act I of 1871. This 
Act of 1871 repealed the old Act under which the 
accused was convicted. No injustice was, however, done 
to the accused taking into consideration the provisions 
of the Act of 1871. It was held that the conviction should 
not be interfered with. (1871) 16 Suth W E (Cr) 12 (12) 

2. Appeal. — [1] By S 4 of the Code of Criminal 
Procedure, 1898, the word “ofienee^’ includes an act in 
3*esp€et of which a complaint may be made under S. 20 
of the Cattle-trespass Act. It follows, therefore, that a 
person against whom an order under S. 22 of the Cattle- 
trespass Act is made is “ a person convicted on a 
trial’*. An appeal against the conviction lies, therefore, 
under Ss. 407 and 408 of the Criminal P. C. (1905) 1 
■\Veir 712 (713); (Vol 9) 1922 Bom 191 (191) ; 46 Bom. 
58 : 22 Ori L Jour 624. (Compensation awarded under 
S. 22 not being a fine, the restrictive provisions of 
S. 413 of the Criminal P. 0. are not applicable,); (1908) 

Cri L Jour 121 (122) ; 4 Low Bur Eul 10. 

[2] The following cases, decided prior to 1898, are 
no longer good law : (1886) 10 Bom 230 (231) ; (1888) 
15 Cal. 712 (713) ; (1888) 11 Mad. 359 (360) ; (1896) 19 
Mad. 238 (239). 

3. Compensation [1] Compensation for wrongful 

seizure of cattle under S. 22 should be by way of rea- 
sonable compensation for the costs caused by the seizure 
and detention of cattle; and not by way of penalty, 
or of an award of general damages to the complainant. 
<1878) 1878 Pan Be No, 25 (Cr), Page 65 (65). 

[2] In awarding compensation for illegal seizure of 
cattle, the complainant’s costs incurred in prosecuting his 
■complaint may be included in the compensation awar- 
ded, (1872-92) 1872-92 Low Bur Eul 515. 

[3] Court-fees paid by the complainant may form 
part of the compensation. (1878) 2 Cal L Eep 507 (508), 
(1905) 1 Weir 715 (715). 

[4] Under the head of compensation for the loss 
■caused by the seizure and detention of cattle, it is 
open to a Magistrate to include the process fees. (1905) 
1 Weir 715 (715). 

[5] Section 22 does not contemplate the award of com- 
pensation for damage to the reputation of the com- 
plainant. (1878) 1878 Pun Be No. 37 (Cr), Page 87 (88). 

[6] In awarding compensation under S. 22, fees paid 
by the complainant to his counsel should not be con- 
sidered. (Vol 25) 1938 Mad 820 (821) : 39 Cri L Jour 956; 
iVol 20) 1933 Mad 502 (502) : 34 Cri L Jour 676. 
^Especially when the cattle had been released long before 
the complainant engaged a pleader.) 

[7] Where some compensation was awarded in addition 
to the sum allowed on account of the fines and 
‘"expenses” or other charges incurred in procuring the 
release of the cattle, held that the High Court would 
not consider the sufficiency or insufficiency of the 
amount allowed. (1905) 1 Weir 715 (716). 


[8] Where an order under S. 22 directed that the 
amount mentioned be paid to the complainant as com- 
pensation for the cost and damages incurred by him, 
and the words with which the decretal part of the 
judgment began were ‘T thei^efore fine the accused” 
held that latter portion was a mere surplusage and 
that, although the order 'was inaccurately worded, the 
intention to award compensation was clear. (1906) 1 
Weir 715 (716). 

4. Compensation, to whom awarded, — [1] Com- 
pensation may be awarded to owner of the cattle and 
not to agent filing complaint. (Vol 16) 1929 Nag 152 
(153) ; 26 Nag L R 201 : 30 Cri L Jour 633. 

5. Compensation order against several persons 
— Joint liability. [1] Where compensation is ordered to he 
paid by two persons without specifying the proportionate 
amount pavable by each they are jointly and severally 
liable to pay it (1887) 14 Cal 175 (176). 

6. ‘'Fines and expenses” — [1] A Magistrate is not 
authorised under S. 22 to line, but only to award com- 
pensation. But he is also authorised to add to the com- 
pensation, fines and expenses paid to the pound-keeper 
by the owner on releasing the cattle, and order them to 
be paid by the party who made the seizure. (1905) 
1 Weir 710 (710). 

7. Proceeding under S. 22, nature of. — [1] A 
proceeding under S. 22 is not a regular criminal proceed- 
ing but a quasi-oivil proceeding in which a Magistrate 
is authorised to assess and enforce, in a summary 
manner, compensation for an injury, for which a civil 
action might be brought, (1887) 14 Cal 175 (176). 

[2] The summary procedure laid down in Oh, XXII of 
the Criminal P. 0. is applicable to the trial of offences 
under S. 22. (1896) 1896 All W N 136 (136). 

8. Sentence of fine. — [1] A Magistrate is not com- 
petent, under S. 22, to pass any sentence of fine. He 
can only award comyensahon for an illegal seizure of 
cattle. (1900) 27 Cal 992 (992); (1905) 1 Weir 710 (710); 
(1878) 1878 Pun. Ee. No. 37 (Cr), Page 87 (88) : 

[But see (1880) 1880 Pun Be No. 5 (Gr),Page 11 (11) ; 

(1878) 1878 Pun Ee No. 36 (Cr), Page 87 (87).] 

9. Sentence of imprisonment, — [1] Order for 
imprisonment, in default of payment of compensation 
awarded under S. 22, is illeg^, (1896) 19 Mad. 238 
(239); (Vol 17) 1930 Nag 149 (149) : 31 Cri LMour 278 ; 
26 Nag L E 158; (Vol 26) 1939 Oudh 37 (38) : 14 Luck 
325 : 40 Ori L Jour 141 ; (1905) 1 Weir 7l2 (712) 
(1872-92) 1872-92 Low Bur Eul 515 ; (1905) 1 Weir 711 
(711, 712) ; (1900) 27 Cal. 992 (992) ; (1872-92) 1872-92 
Low Bur Eul 429. 

10. Specific claim for compensation, whether 
necessary. — (1) No compensation can be awarded for 
loss caused by the seizure of cattle unless the com- 
plainant makes the specific claim for it. (Vol 26) 1939 
Oudh 37 (38): 14 Luck. 325: 40 Ori L Jour 141; (Vol 17) 
1930 Nag 149 (149) : 31 Ori L Jour 278; 26 Nag L B 
158; (Vol 10) 1923 Pat 292 (293) : 24 Cri L Jour 311; 
(1907) 6 Cri L Jour 122 (122) : 4 Low Bur Eul 11. 
(But he is entitled to a refund of the expenses incurred 
in procuring the release of the cattle, fees paid on the 
complaint and process fees.) 

[But see (Vol 22) 1935 All 925 (926) : 37 Cri L Jour 
29 ; (Vol 15) 1928 Mad 369 (370) : 29 Cri L Jour 325.] 

* Section 23 — Note X. 

[1] Section 25 of the General Clauses Act, 1897, is 
as fallows : ‘“Sections 63 to 70 of the Indian Penal” 
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CHAPTER VL 

Penalties. 

Pejialty for forcibly op- 24. Whoever forcibly opposes the seizure of cattle liable to be^ 

^josi7ig the seisu7'e of cattle seized under this Act, 
or rescuing the same, 

and whoever rescues the same after seizure, either from a pound, or from any person taking 
or about to take them to a pound, such person being near at hand and acting under the powera 
conferred by this Act, 

shall, on conviction before a Magistrate, be punished with imprisonment for a period nofe 
exceeding six months, or with fine not exceeding five hundred rupees, or with both. 

®25. Any fine imposed [under the next following section or] for the offence of mischief by 
Becovery of penalty for causing cattle to trespass on any land may be recovered by sale of all 
mischief commuted by or any of the cattle by which the trespass was committed, whether they 
causmg cattle to t^'espass, were seized in the act of trespassing or not, and whether they are the* 


Section 23 (contd,) 

Code and the provisions of the Code of Oriininal 
Procedure for the time being iij force in relation to the 
issue and the execution of warrants for the levy of fines 
shall apply to all fines imposed under any Act, Begula- 
tion, rule or bye-law unless the Act, Begulatioii, rule 
or bye-law contains an express provision to the con- 
trary,” 

SECTION 24— SYNOPSIS. 

1. Appeal. 

2. Conviction — Legality of. 

3. Ofience under Penal Code, 

4. Offence whether compoundable. 

5. Opposing seizure. 

6. Rescue of cattle. 

7. Withdrawal of complaint. 

1. Appeal. — (1) Where a person was convicted 
under S. 447, Penal Code, and S. 24, Cattle-trespass 
Act and the two punishments of fine of Rs. 50 and of 
Bs. 20 were combined just as in S. 414, Or, P. C., 
the sentence was held to be appealable. (Vol 19) 1932 
Oudh 27 (28) ; 7 Luck 501; 33 Cri L Jour 278. 

2. Conviction — Legality of [1] For a conviction 

under S. 24, it is not enough that the cattle were 
removed from the pound or a person taking or about to 
take them to a pound The cattle must be proved to be 
liable to seizure under this Act, (Vol 6) 1918 Pat 649 
(660): 19 Cri L Jour 157; (Vol 13) 1926 All 276 (276) : 
27 Cri L Jour 313. 

[2] Where a conviction was not justified under S. 24 
and especially where the fine was arbitrary, High Court 
interfered to set aside the conviction in revision. 
fVol 17) 1930 Oudh 250 (251): 6 Luck 26: 31 Cri L 
Jour 1015* 

L3] Where an act is punishable both under the Penal 
Code and this Act, the accused can be punished only 
under one of the two enactments and not both. A 
person convicted for theft under the Penal Code cannot 
be convicted under S. 24 of this Act. (Vol 18) 1931 
Mad 18 (19): 32 Cri L Jour 354. 

[4] Where a charge is framed under S. 379, Penal 
Code, and the defence is directed only to that charge, 
conviction for an offence under S. 24 of this Act is illegal 
in the absence of the framing of another charge and 
giving proper opportunity to produce evidence. (Vol 5) 
1918 Pat 628 (630): 19 Cri L Jour 202. 

3. Offence under Penal Code.— [1] A conviction 
under S. 24 is not essential before any ofienee under 
the Penal Code connected with such an offence can be 
taken into considerafciou. (Vol 32) 1945 Oudh 116 (117). 

(2] “Offence” in S. 441, Penal Code, includes ofienee 
under S. 24 of this Act. (Vol 14) 1927 Lah 495 (496); 
$Lah 331; 28 Cri li Jour 665. 


[3] Entering the cattle pound with intent to commit 
an offence under S. 24 amounts to oriminal trespass 
within S. 447, Penal Code. (Vol 14) 1927 Lah 495 
(496); 8 Lah 331: 28 Cri L Jour 665. 

4. Offence whether compoundable. — Offence 
under S. 24 is not compoundable. (Vol 6) 1919 All 31 
(31) ; 42 All 202: 21 Cri L Jour 305. 

5. Opposing seizure [1] Opposition to unlaw- 

ful seizure of cattle is not an offence punishable under 
S. 24. (1891) 1891 Pun Be No. 4, page 11. 

[2] To resist the seizure of the cattle, which escaped 
from pound and which were found grazing in charge 
of their owner, is not an offence punishable under S. 24. 
(1886) Bat. On- Or. C 294 (295). 

[3] Where an owner of the cattle opposes the seizure 
of the cattle trespassing a land, on the ground that he 
has a title over that land, the question of title does not 
afiect the right of the person in exclusive possession of 
the land to seize the cattle. (Vol 3) 1916 Lah 281 (281): 
1916 Pun Be No. 3 (Or) ; 17 Cri L Jour 63. 

6. Rescue of cattle. — [IJ A conviction under 
S. 24 can only be supported if the cattle were “liable 
to be seized” under the Act. If not, their rescue is no 
ofience. (1901) 24 Mad 318 (319) , (Vol 6) 1919 Cal 
93 (93) ; 20 Cri L Jour 398. 

[2] ‘ Rescue * in S. 24 includes driving away 
cattle by shouts and cries, (Vol 10) 1923 Mad 608 (608) : 
24 Cri L Jour 456. 

[3] A person who removes cattle from the pound 
without paying the fees, has undoubtedly the dis- 
honest intention of escaping from the payment. Such 
removal amounts to theft. (Vol 18) 1931 Mad 18 (19) : 
32 Cri L Jour 354. 

[But see (1891) 1 Weir 716 (716). (Removing of 
cattle from a pound with intention of returning it to the 
owner is an offence punishable under B. 24 and not 
of theft in a building.)] 

[4] The offence of causing hurt is a separate offence 
from that of rescuing cattle and separate sentence may 
legally be passed. (Vol 15) 1928 Mad 18 (18) : 28 
Cri L Jour 982. 

7. Withdrawal of complaint. — [1] An offence* 
under this section is triable as a summons-case. Hence, 
a complaint of such an offence can be withdrawn under 
section 248, Cr. P. C. (Vol 6) 1919 All 31 (31) : 
42 All 202 ; 21 Cri L Jour 305- 

[2] Offence under this section joined with S. 323, 
Penal Code — Offence under Penal Code compounded — 
Offence under this section should be deemed to be* 
withdrawn. (Vol 6) 1919 All 31 (31) ; 42 All 202 : 21 
Cri L Jour 305. 

Section 25 — Note 1 

[1] As to application of fine recovered under this 
section, see section 28. 
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property of the person convicted of the offence, or were only in his charge when the trespass 
was committed. 

[a] As to the application of S. 25 in the case of cattle trespassing on a railway, the Indian Eailways Act, 
1890 (9 [IX] of 1890), S. 125 (3). [b] Inserted, by the Cattle- trespass Act (18/1) Amendment Act, 1891 (1 [II 
of 1891), S. 7. 


26. Any owner or keeper of pigs who, through neglect or otherwise, damages or causes or 
Penaltij for dainaae Permits to be damaged any land, or any crop or produce of land, or 
caused to land or crops or any public road^, by allowing such pigs to trespass thereon, shall, on 
piibhc roads by pigs, conviction before a Magistrate, be punished with fine not exceeding 

ten rupees. 


^[The ° [Provincial Government] by notification in the Official Gazette, may from time to 
time, with respect to any local area specified in the notification, direct that tlie foregoing portion 
of this section shall be read as if it had reference to cattle generally, or to cattle of a kind described 
in the notification, instead of to pigs only, or as if the words “fifty rupees” were substituted for 
the words “ ten rupees, ” or as if there were both such reference and such substitution.] 

^ - -] 

[a] “Public road” includes a railway, see the Indian Railways Act, 1890 (9 [IX] of 1890), S. 125 (4). [b] Inserted 
by the Cattle-trespass Act (1871) Amendment Act, 1891 (1 [I] of 1891), S. 8. [c] Substituted by A. 0. for 
“ Local Government ”, [d] The last paragraph was repealed by the Repealing and Amending Act, 1914 

(10 [X] of 1914). 


27. Any pound-keeper releasing or p)urehasing or delivering cattle eontraiy to the provisions 
Penalty on pound-keeper of section 19, or omitting to provide any impounded cattle with sufficient 
failing to perform duties, food and water, or failing to x^erform any of the other duties imposed 
upon him by this Act, shall, over and above any other penalty to which he may be liable, be 
punished, on conviction before a Magistrate, with fine not exceeding fifty rupees. 

Such fines may be recovered by deductions from the iiound-keeper^s salary. 


Application of fines re- 
covered under sections 26. 
26 or 27. 


28. All fines recovered under section 25, section 26 or section 27 may 
be appropriated in whole or in part as compensation for loss or damage 
proved to the satisfaction of the convicting Magistrate. 


Section 25 (contd,) 

[2] Sub-section (3) of Section 125, Railways Act, 
1890, runs as follows : — “Any fine imposed under this 
section may, if the Court so directs, be recovered in 
manner provided by section 25 of the Cattle-trespass 
Act, 1871.” 

Section 26 — Note 1 

[1] As to application of fine recovered under this 
section, see section 28, 

[2] Section 125, sub-ss. (1) and ^2), Railways Act, 1890, 
run as follows : “(l)Theowneror person in charge of any 
cattle straying on a railway provided with fences suit- 
able for the exclusion of cattle shall be punished with 
fine which may extend to five rupees for each head of 
cattle, in addition to any amount which may have been 
recovered or may be recoverable under the Cattle- 
trespass Act, 1871. 

(2) If any cattle are wilfully driven, or knowingly 
permitted to be, on any railway otherwise than for the 
purpose of lawfully crossing the railway or for any other 
lawful purpose, the person in charge of the cattle, or at 
the option of the railway administration, the owner of 
the cattle shall be punished with fine which may extend 
to ten rupees for each head of cattle, in addition to any 
amount which may have been recovered or may be 
recoverable under the Cattle-trespass Act, 1871.” 

[3] Sub-section (4) of Section 125, Railways Act, 1890, 
runs as follows : — “The expression ‘public road’ m 


sections 11 and 26 of the Cattle-trespass Act, 1871, 
shall be deemed to include a railway, and any railway- 
servant may exercise the jjowers conferred on officers 
of police by the former of those sections.” 

[4] Before any person can be convicted under S. 26, 
prosecution must establish that owner has, through 
neglect or otherwise, damaged or caused or permitted 
to be damaged land, etc., by allowing his cattle to 
trespass thereon. A personal neglect on the part of 
the owner, and his allowing his cattle to trespass must, 
if they cannot be inferred from the circumstances of 
the case, be shown affirmatively to exist. (1896) Rat Un 
Cr C 867 ; Cr Eg 36 of 1896. 

Section 27 — Note 1 

[1] A person, who is not himself a pound-keeper, but , 
has been merely engaged by a Police Patel, who was 
ex-officio the pound-keeper, is not a pound- keeper 
within the meaning of B. 27, and cannot, therefore, be 
convicted under that section. (1872) 9 B H C R (A C) 
164 (165). 

[2] Where the pound-keeper falsifies accounts, the 
offence committed does not fall under S. 27, hut falls 
under Ss. 409 and 511 of the Penal Code. (1896) Rat 
Un Cr 0. 632 : Cr Eg 2 of 1893. 

[3] As to application of fine recovered under this, 
section, see section 28, 
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CHAPTEE Vn. 

Suits for Compensation- 

29. Nothing herein contained prohibits any person whose crops or other produce of land have 
SaviJiff of right to sue been damaged by trespass of cattle from suing for compensation in any 

-for com^pensation. competent Court. 

PROVINCIAL AMENDMENT. 

Central Provinces and Berar. — In section 29 for the words “whose crops or other produce of land have been 
damaged*’ substitute the words * whose property, crops or other produce of land have been damaged or to whom 
-any hurt or injury or obstruction has been caused**. — 0, P. and Berar Act 12 [XII] of 1935, S. 4. [30-3-1935] 

30. Any compensation paid to such person under this Act by order of the convicting Magis- 
Sei-off. trate shall be set-off and deducted from any sum claimed by or awarded to him as 

'■compensation in such suit. 


CHAPTEE VIII.^ 


Power for Provhmal Government 
io transfer certain functions to 
local authority and direct credit of 
Biirylus receipts to local fund* 


Supplemental. 

31. The '^[Provincial Government] may, from time to time, 
by notification in the Official Gazette, — 


(a) transfer to any local authority® within any part of the territories under its administration 
in which this Act is in operation, all or any of the functions of the ^ [Provincial Govern- 
ment] or the Magistrate of the District under this Act, within the local area subject to 
the jurisdiction of the local authority. 

^[ - ^ -3 


[a] Chapter VIII was added by the Cattle-trespass Act (1871) Amendment Act, 1891 (1 [I] 'of 1891), S. 9. [b] Sub- 
stituted by A. 0. for “Local Government**, [c] For special enactments see, as to the Central Provinces and Berar, 
* the 0. P. and Berar Local Self-Government Act, 1920 (0, P. and Beiar Act 4 [IV] of 1920), 8. 21 (hh Vol 1; and as 
to the Punjab, the Punjab District Boards Act 1883 (20 [XX] of 1883), S. 20 (n). [d] Originally there were the 
following words: — “Or (b) direct that the whole or any part of the surplus accruing in any district under S. IS 
of this Act shall be placed to the credit of such local fund or funds as may be formed for any local area or local 
areas comprised in that district, [and may from time to time, by notification in the Official Gazette, cancel or 
vary any notification under this section]. The bracketed words were repealed by the Repealing and 
Amending Act, 1914 (10 [X] of 1914) and the rest by A. O. 


PROVINCIAL AMENDMENT 

Bengal. — After section 31 the following section shall be inserted, namely ; — 

“32. (1) The Magistrate of the District may appoint for the purposes of this Act, a President of a Union 
Power for Magistrate of the Pis- Board constituted under the Bengal Village Belf-Govemment Act, 1919, to 
trietto appoint Presidents of Union discharge the functions of an officer appointed under section 14, in respect 
Boards to discharge the functions of cattle impounded within the local area subject to the jurisdiction of that 
of an officer Ufider section 14. Union Board : 

Provided that a President so appointed may, by general or special order, delegate all or any of his functions 
•^under section 14 to the Vice-President of such Union Board and may at any time withdraw the same. 

(2) A President so appointed or Vice-President to whom the President may delegate his functions shall not, 
• directly or indirectly, purchase any cattle at a sale under this Act.*’ 

-- Bengal Act 5 [V] of 1934, S. 3. [19-4-1934.] 

[Schedule.] Bepealed by the Bepealing Act, 1938 ( 1 [I] of 1938), S. 2 and the Schedule. 


Section 29 — Note 1 

[1] In a suit for damages for illegal seizure of cattle 
.the onus lies on defendant to prove that the seizure 
was justifiable. Such a suit is not barred by reason of 

5. (Vol 5) 1918 Nag 124 (125) ; (1871) 15 W E 
279 (280) ; (1889) 16 Cal 159 (160); (2 Cal L Rep 344, 
^dissented from). 

[2] Where in a suit against joint tortfeasors for 
damages, the plaintiff compromises with some of them 
without releasing the entire cause of action, he is not 
'debarred from getting a decree against the others. (Vol 
29) 1942, Oudh 73 (74) : 17 Luck 284. 


[3] In a suit for damages under this section it was 
alleged that the defendants dishonestly let loose their 
cattle. It was not alleged that the defendants did so 
with a view to have the defendant’s crops grazed. It 
was not found that the defendants had acted jointly or 
in concert. The extent of damage caused by the cattle 
of each defendant was not known. It was held that a 
joint decree for all the damages against all the defen- 
dants could not be passed. Further, in the absence of 
evidence to show what damages were caused by the 
cattle of each defendant, only nominal damages could 
be awarded against each defendant. (Vol 29) 1942 Oudh 
73 (74, 75) : 17 Luck 284. 
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THE CENTRAL BOARD OF REVENUE ACT, 1924. 

(ACT IV of 1924).^ 

[Repealed iu part by Acts XII of 1927; XXXIV of 1939.] 

[18th March 1924] 

An Act to proride for the constitution of a Central Boai^d of Beremie and to amend 
certain enactments for the purpose of conferrhig poioers and imposing duties on the said Boards 

"ft' HERE AS it is expedient to provide for the constitution of a Central Board of Revenue and 
to amend certain enactments for the purpose of conferring powers and imposing duties on the said 
Board; It is hereby enacted as follows ; — 

[a] For statement of Objects and Reasons, see Gazette of India, 1924, Pt. Y, p. 30; and for Report of Select 
Committee, see ibid, p. B7. 

Short me and commen- 1. (l) This Act may be called the Central Board of Revenue 

cemenU 1924. 

(2) It shall come into force on the first day of Aiiril, 1924. 


2.^ As soon as may be after the commencement of this x\ct, the ^[Central Government] shall 
Goyistituhon of Central constitute^ a Central Board of Revenue, consisting of one or more persons 
oar of evemie. appointed by which shall be subject to the control of the [Central 

government] in the exercise of such powers and the performance of such duties as may be entrusted 
to it by the [Central Government] or by or under any law. 

{Ql\Suhstitided by A, 0. for "Governor-General m Council”, [bj For Notification constituting a Central 
Board of Revenue, see General Rules and Orders, Vol. Y, p. 612. [e] Suhshtuted by A. O. for "him”. 


3. The ^[Central Government] may make rules^ for the purpose of regulating the transaction 
of the of business by the Central Board of Revenue, and every order made or act 
^ in accordance with such rules shall be deemed to be the order or act, as 

the case may be, of the Central Board of Revenue. 

\2i\Sub^Uuted by A. 0. for ‘‘Governor-General in Council”, [b] For such rules, see General Buies and Orders, 
Vol. Y, p, 6X2, 


4. [Amendments of enactments.] Bepealed hy the Bepeahng and Amending Act, 1989 
(XXXIV of 1989), S, 8 and Sclu IB 

[The Schedule. Enactments Amended] . Bepealed by theBepealing and Amending Act, 1989 
(XXXW of 1939), S. 8 and Sch IB 


THE CENTRAL EXCISES AND SALT ACT, 1944. 
(ACT I of 1944). 

CONTENTS. 


CHAPTER I 

Sections. 

1. Short title, extent and commencement. 

2. Definitions. 


CHAPTER n 

Levy and Collection of Duty 

8. Duties specified in the First Schedule to be 
levied. 

4. Determination of value for the purposes of 
duty. 

5. Power of Central Government to impose 
Customs duty on goods mentioned in the 
First Schedule. 

6. Certain operations to be subject to licence. 

7. Form and conditions of licence. 

8. Restriction on p ossession of excisable goods. 

Section 3— Note 1 

[1] For the power vested in the Central Board of 
Revenue constituted under this Act to make rules for 


Sections. 

-9. Offences and Penalties. 

10. Power of Courts to order forfeiture. 

11. Recovery of sums due to Government. 

12. Application of the provisions of Act VIII 
of 1878 to central excise duties. 


CHAPTER III 

Powers and Duties of Officers 
AND Landholders 

18. Power to arrest. 

14. Power to summon persons to give evidence 
and produce documents in inquiries under 
this Act. 

15, Officers required to assist Central Excise 

Officers. 

collection of cess on exported cotton, see Cotton Cess 
Act, 1923, S. 8 (3), and for refund of and exemption 
from cofiee cess, see Cofiee Cess Act, 1935, S. 9, 
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16. Owners or occupiers of land to report manu- 
facture of contraband excisable goods. 
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18. Searches and arrests how to be made. 

19. Disposal of persons arrested. 
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to them under section 19, 

22. Vexatious search, seizure, etc., by Central 
Excise Officer. 

23. Failure of Central Excise Officer in duty. 

CHAPTER IV 

Tbanspobt by Sea 

24. Penalties for carrying excisable goods in 
certain vessels. 

2d. Exceptions. 

26. Power of stoppage, search and arrest. 

27. Penalties for resisting officer. 

28. Confiscation of vessel and cargo. 

29. Jurisdiction. 

30. Power to exempt from operation of this 
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— - ^ 

CHAPTER V 

Special Pbovisions Relating to Salt 

31. Special and permanent rights of manufac- 
turing salt to be recognised. ^ 


Sections. 

82. Eights of ordinary proprietors of existing- 
salt-works. 

CHAPTER VI 

Adjudication of Confiscations 
AND Penalties 

83. Power of adjudication. 

34. Option to pay fine in lieu of confiscation. 

35. Appeals. 

36. Revision by Central Government. 

CHAPTER VII 

Supplemental Pbovisions 

37. Power of Central Government to make 
- rules. 

38. Publication of rules and notifications. 

39. Repeal of enactments. 

40. Bar of suits and limitation of suits and 

other legal proceedings. 


FIRST SCHEDULE 


SECOND SCHEDULE 


THIRD SCHEDULE 


STATEMENT OF OBJECTS AND REASONS, 


“The administration of internal commodity taxation 
in British India has grown up piecemeal over many 
years and has been considerably expanded during the 
last decade. Hitherto, the introduction of a new central 
duty of excise has required the enactment of a self-con- 
tained law and the preparation of a separate set of 
statutory rules. There are now no less than 10 separate 
excise Acts (the excise on kerosene being covered by a 
part of the Indian Finance Act, 1922) and 11 sets* of 
statutory rules ; and there are also 5 Acts relating to 
salt, the duty on which is by a wide margin the oldest 
of our taxes on indigenous commodities. The taxes 
being closely akin to one another, the methods of collec- 
tion follow the same general pattern, and many of the 
provisions of the various Acts are identical or closely 
similar ; and this is the case also with many of the 
statutory rules. The agglomeration of statutes and 
regulations dealing with similar matters is neither 
convenient for the public nor conducive to well- organi- 
sed administration. Moreover, under this disjunctive 
arrangement, we have not, and cannot readily con- 
struct, a comprehensive code of standing instructions 
for the governance of the excise stafi and each set of 
statutory rules is burdened with departmental instruc- 
tions in which the public has no concern or interest 
and which, even taken together, do not form an 
adequate administrative code, 

2. It is accordingly proposed to consolidate in a 
single enactment all the laws relating to central duties 
of excise and to the tax on salt and to embody therein 


a Schedule, similar to that in the Indian Tariff Act, 
1934, setting forth the rates of duty leviable on each 
class of goods. At the same time the statutory rules 
will be similarly amalgamated and disembarrassed of 
their unnecessary detail. The Act and the consolidated 
statutory rules, together with as many manuals of 
departmental instructions as may be necessary, will 
then form a complete Central Excise Code, which will 
simplify the administration of this branch of the 
revenue system and aid such further development as 
may be necessary ; and any proposal for a new excise 
which may hereafter be laid before the Legislature may 
then take the simpler and more convenient form of a 
clause in the annual Finance Bill. 

3. The intention of the Bill is to reproduce provi- 
sions already existing in the Acts which it is proposed 
to repeal, but in the process certain small amendments 
have been made, either in modernising the language or 
for dovetailing the provisions and otherwise adapting 
them to present circumstances. These amendments are 
the minimum consistent with such blending and adap- 
tation. 

4. The combination of a number of separate mea- 
sures, each of which has been moulded to fit its parti- 
cular subject, necessarily includes their special features 
as well as those which are common to others in the 
group and it follows that certain provisions which have 
hitherto applied only to certain goods will, after conso- 
lidation, become applicable over the whole field, either 



[SS. 1-2] 


THE OEXTPvATj excises AXD SALT ACT, 1944 


381 


as a matter of course or by notification as circumstances 
may require. In particular the Bill provides that certain 
features of the salt law relating to transport by small 
coastal craft will become adaptable, as necessary , in the 
administration of other excise duties. 

5. No interference of any kind is made in any of the 
existing duties. These have been merely collected from 
EXTRACT FROM THE SEI 


the various Acts and reproduced in the Schedule ; and 
the item relating to salt has been so worded as to 
preserve to the Central Legislature the right which it 
has so long exercised of voting annually on the rate of 
duty to be fixed.” 

—Gazette of India, 1943, Part V, page 243. 
:CT COMMITTEE REPORT. 


“The changes made in the Bill are nearly all of a 
formal nature dictated by the advisability of emphasis- 
ing, more pointedly than the Bill as drafted did, the 
difierences between salt and the other articles subjected 
to duties of central excise, and the diSerence between 
the salt duty aud the other central excise duties, difier- 
ences referred to in the judgment of the Federal Court 
in the case, Lahore Mumci'QaUty v. Daulat 
1942 F. C. R. 31. It is inadvisable to exhibit, as the 
Bill did, the duty on salt as indistinguishable from 
those other duties of excise. The competence of the 
Central Legislature to legislate on salt is derived from 
entry 47 of List I of the Seventh Schedule to the 
Government of India Act and extends to salt in all its 
aspects. Legislative competence in respect of other 
articles is derived from item 45 of that list and extends 
only to the imposition of duties of excise upon them 
and, in so far as provisions which might fall within the 
scope of entries 27 and 29 of List II of the Seventh 
Schedule are concerned, to the making only of such 
provisions as are essential for the purpose of efieetively 
implementing the power cf imposing such duties. 

The changes made by us in the long title, preamble, 
short title, and clause (2) (d) and (e) recognise the 
peculiar status under the Constitution Act of salt ^ as 
compared with the other excisable articles with which 
the Bill deals, while leaving the provisions applicable 
generally to all excisable articles applicable also to salt. 


The alteration of clause (3) (1) again recognizes a dis- 
tinction between other central excise duties and the 
duty on salt and is responsible for the small consequen- 
tial amendment made in clause (5). 

The limitations on the power of the Central Legisla- 
ture to legislate on matters coming ordinarily within the 
scope of items 27 and 29 of the Provincial Legislative 
List have suggested the alterations made by us in 
clauses (6) and (S) and in the items (v), (x) and (xiv)of 
clause 87 (l)J^ The extent to which incursion into 
the Provincial legislative field is necessitated for the 
purpose of effective legislation on the subject dealt with 
by the Bill is particularised. Under clause (6) the power 
to control manufacture by licence is essential for the 
purpose of effectively levying and collecting the excise 
duty in all cases, but so far as purchase, sale and 
storage are concerned the power is essential and has so 
far been taken only in respect of tobacco, though sub- 
sequent additions to the articles subjected to duties of 
central excise may necessitate further entries in Part A 
of the new Schedule II. Clause (8) dealing with the 
possession of excisable goods has been recast on similar 
lines for similar reasons. The alterations in clause 8 (1) 
again specifically state the hmitations which are, under 
the Constitution Act, attached to Central legislation on 
the matters dealt with.” 

★ S*' SK * 4, 

— Gazette of India, 1944, Part V, page 13. 
[a] This seems to be a discrepancy for clause 87 (2 


Act how affected by subsequent legislation. 
— Amended by Acts VI of 1945; VII of 1946. 
Amended by Finance Acts, 1944 and 1945. 


THE GENTEAL EXCISES AND SALT ACT, 1944. 

(ACT I OP 1944.) 

[2Mh February 1944 J 

An Act to consolidate and amend the laio relating to central duties of excise and to salt. 


Whereas it is expedient to consolidate and amend the law relating to central duties of 
excise on goods manufactured or produced in British India and to salt ; 

It is hereby enacted as follows : — 

CHAPTEE L 

Short Mle, extent i /y) This Act may he called the CENTRAL EXCISES AND Salt Act, 1944 : 
and comnencement. \ ^ 

{2) It extends to the whole of British India; 

(3) It shall come into force on such date^ as the Central Gm^ermnent may, by notification in 
the Official Gazette, appoint in this behalf. 

[a] This Act came into force on 28th February, 1944. — See Gazette of India, 1944, Extraordinary, page 293. 
Definitions. 2. In this Act, unless there is anything repugnant in the subject or context, — 

(a) “broker” or “commission agent” means a person who in the ordinary course of business 
makes contracts for the sale or purchase of excisable goods for others ; 

(b ) “ Central Excise Officer ” means any officer of the Central Excise Department, or any 
person (including an officer of the Provincial Government) invested by the Central Board 
of Eevenue with any of the powers of a Central Excise Officer under this Act ; 

Section 2 (b) Note 1 “Tne insertion in cl. 2 (b) makes cleat that an officer 

of the Provincial Government may be invested with 
[1] The words “including an officer of the Provincial the powers of a Central Excise Officer.” — Select 
Government” were inserted by the Select Committee. Committee BeporU 
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(c) **curmg” includes wilting, drying, fermenting and any process for rendering an unmanii^ 
faotmed product fit for marketing or manufacture ; 

(d) “ excisable goods ” means goods specified in the First Schedule as being subject to a duty 
of excise and includes salt ; 

(e) “ factory ” means any premises, including the precincts thereof, wherein or in any part of 
which excisable goods other than salt are manufactured, or wherein or in any part of 
which any manufacturing process connected with tlie production of these goods is being 
carried on or is ordinarily carried on ; 

(f) "manufacture’' includes any process incidental or ancillary to the completion of a manu- 
factured product ; and 

(i) in relation to tobacco includes the preparation of cigarettes, cigars, cheroots, bins,, 
cigarette or pipe or hookah tobacco, chewing tobacco or snuff ; and 

(ii) in relation to salt, includes collection, removal, preparation, steeping, evaporation,, 
boiling, or any one or more of these processes, the separation or purification of salt 
obtained in the manufacture of saltpetre, the separation of salt from earth or other 
substance so as to produce alimentary salt, and the excavation or removal of natural 
saline deposits or efflorescence; and the word “manufacturer” shall be construed 
accordingly and shall include not only a person who employs hired labour in the* 
production or manufacture of excisable goods, but also any person who engages 
in their production or manufacture on his own account if those goods are intended 
for sale ; 

(g) “prescribed” means prescribed by rules made under this Act ; 

(h) “sale” and “purchase,” with their grammatical variations and cognate expressions, mean 
any transfer of the possession of goods by one person to another in the ordinary course 
of trade or business for cash or deferred payment or other valuable consideration ; 

(i) “saltpetre” includes rasit sajji, and all other substances manufactured from saline earfe, 

and Icharimm and every form of sulphate or carbonate of soda ; 

(j) “salt factory” includes — 

(i) Qj place used or intended to be used in the manufacture of salt and all embankments, 

reservoirs, condensing and evaporating pans, buildings and waste places situated 
within the limits of such place; as defined from time to time by the Collector of 
Central Excise ; 

(ii) all drying grounds and storage platforms and storehouses appertaining to any such 
place ; 

(iii) land on which salt is spontaneously produced; 

and a “private salt factory” is one not, solely owmed or not solely w’orked by the Central 
Government ; . 

(Ic) “wholesale dealer” means a person who buys or sells excisable goods wholesale for tba 
purpose of trade or manufacture, and includes a broker or commission agent who, in addition to 
making contracts for the sale or purchase of excisable goods for others, stocks such goods belonging 
to others as an agent for the purpose of sale. 


CHAPTEE II. 

Levy and Collection of Duty. 

(1) There shall be levied and collected in such manner as may- 
be prescribed duties of excise on all excisable goods other than salt which 


Duties specified in the 
First Schedule lo be levied. 


Section 2 (c) — Note 1 

[1] “Clause 2 (o) baa been made general in its terms 
so as to be applicable to other excisable goods than 
tobacco.** — Select Committee Beport. 

Section 2 (e) — Note 1 

[1] “The definition of ‘factory* in ol. 2 (e) has been 
made inapplicable to a place used for the manufacture 
of salt.** — Select Committee Beport. 

Section 2 (j) — Note 1 

[1] The words “as defined from time to time by the 
Collector of Central Excise** were added in s-ab-cl, (i) 
of dl. ® by the Select Committee, “Ol 2 (j) has been 


amended to supply a definition of ‘salt factory,* those 
words being substituted for ‘salt* work* here and^ in 
els. 31 and 32. The words added to ol. 2 (j) bring 
the definition of ‘salt factory* into accord with the 
definition contained in the Madras Salt Act, 1889, S. 3 
(f).” — Select Committee Beport. The reference to S 3 
(f) of the Madras Act, it seems, should be taken as a 
reference to S. 3 (i) of that Act. 

Section 3 — Note 1 

[1] As to the punishment of a person who evades 
the payment of duty, see section 9 (b) and (d). See also 
section 12. 
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are produced or uianuiaciured in British India, and a duty on salt manufactured in, or imported 
by land into, any part of British India as, and at the rates, set forth in the First Schedule. 

(2) The Central Government may, by notification in the Official Gazette, fix, for the purpose 
of levying the said duties, tariff values of any articles enumerated, either specifically or under 
general headings, in the First Schedule as chargeable with duty ad valorem and may alter any tariff 
values for the time being in force; 

(8 ) Different tariff values may be fixed for different classes or descriptions of the same article, 

4. Where under this Act any article is chargeable with duty at a rate dependent on the value 
Detennination of value of the article, Such value shall be deemed to be the wholesale cash price 

for tJie purposes of duty. for which an article of the like kind and quality is sold or is capable of 
being sold for delivery at the place of manufacture and at the time of its removal therefrom, 
without any abatement or deduction whatever except trade discount and the amount of duty then 
payable. 

5 . The Central Government may, by notification in the Official Gazette, impose on any 
Power of Central Govern- excisable goods other than salt brought into British India from the 

ment to impose Customs duty territory of any Indian State, not being territory which has been 
on goi^s mentioned %n the declared under section 5 of the Indian Tariff Act, 1934, to be foreign 
First Schedule. territory for the purposes of that section, a duty of customs equivalent 

to the duty imposed by this Act on the like goods produced or manufactured in British India. 

6 . The Central Government may, by notification^ in the Official Gazette, provide that, from 
Certain operations to he such date as may be specified in the notification, no person shall, except 

subject to licence. under the authority and in accordance with the terms and conditions of a 

licence granted under this Act, engage in — 

(a) the production or manufacture or any process of the production or manufacture of any 
specified excisable goods or of saltpetre or of any specified component parts or ingredients 
of such goods or of specified containers of such goods, or 

(b) the wholesale purchase or sale (whether on his own account or as a broker or commission: 
agent) or the storage of any excisable goods si)ecified in this behalf in Part A of the 
Second Schedule, 

[a] For such notification, see Gazette of India, 1944, Extraordinary, dated 28-2-1944, page 297. 

7 . Every licence under section 6 shall be granted for such area, if any, for such period, 
For 7 n and conditions of subject to such restrictions and conditions, and in such form and con- 

licence. taining such particulars, as may be prescribed. 

8« From such date as may be specified in this behalf by the Central Government by notification' 
Bestriction on possession in the Official Gazette, no person shall, except as provided by rules made 
of excisable goods, under this Act, have in his possession any excisable goods specified in this 

behalf in Part B of the Second Schedule in excess of such quantity as may be prescribed for the 
purposes of this section as the maximum amount of such goods or of any variety of such goods* 
which may be possessed at any one time by such a person. 

Of fences and Penalties. 9 . Whoever commits any of the following offences, namely : — 

(a) contravenes any of the provisions of a notification issued under section 6 or of section 8, 

or of a rule made under clause (Hi) of sub-section (2) of section 37 ; 

(b) evades the payment of any duty payable under this Act ; 

( o) fails to supply any information which he is required by rules made under this Act to supply, 
or (unless with a reasonable belief, the burden of proving which shall be upon him, that 
the information supplied by him is true) supplies false information ; 

(d) attempts to commit, or abets the commission of, any of the offences mentioned in clauses (a) 
and (b) ot this section ; 

shall, for every such offence, be punishable with imprisonment for a term which may extend to six 
months, or with fine which may extend to two thousand rupees, or with both. 

10 . Any Court trying an offence under this Chapter may order the forfeiture to His Majesty 
Power of Courts to order of any goods in respect of which the Court is satisfied that an offence 
forfeitwre. under this Chapter has been committed, and may also order the forfeiture 

Section 6 — Note 1 

[1] As to the form and conditions of a licence, see the provisions of a notification issued under this see* 
flection 7; for punishment for contravention of any of tion, see section 9 (a) and (d). 
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of any receptacles, packages or coverings in which, such goods are contained and the animals, vehicles 
vessels or other conveyances used in carrying the goods, and any implements or machinery used in 
the manufacture of the goods. 

41* In respect of duty and any other sums of any kind payable to the Central Government 
Recovery of sums due under any of the provisions of this Act or of the rules made thereunder, 
io Govet nvient the officer empowered by the Central Board of Kevenue to levy such duty 

or require the payment of such sums may deduct the amount so payable from any money owing 
so the person from whom such sums may be recoverable or due which may be in his hands or under 
hiS disposal or control, or may recover the amount by attachment and sale of excisable goods 
belonging to such person; and if the amount payable is not so recovered he may prepare a certificate 
signed by him specifying the amount due from the person liable to pay the same and send it to the 
Collector of the district in which such person resides or conducts his business and the said Collector, 
on receipt of such certificate, shall proceed to recover from the said person the amount specified 
therein as if it were an arrear of land-revenue. 

12. The Central Government may, by notification®* in the Official Gazette, declare that any of 
Apphcoiaon of the pro- provisions of the Sea Customs Act, 1878, relating to the levy of and 
msionsnf Act VIII of 1878 exemption from customs duties, drawback of duty, warehousing, offences 
to central excise duties. and penalties, confiscation, and procedure relating to offences and appeals 
shall, with such modification and alterations as it may consider necessary or desirable to adapt 
^fchem to the circumstances, he applicable in regard to like matters in respect of the duties imposed 
by section 3. 

[a] For such notification, see Gazette of India, 1944, Extraordinary, dated 28-2-1944, page 297. 


CHAPTEE III. 


PowBES AND Duties op Offiokes and L ^ndholdbks 

18. (1) Any Central Excise Officer duly empowered by the. Central Government in this behalf 
Power to arrest, may arrest any person whom he has reason to believe to be liable to punish- 
ment under this Act. 

(2J Any person accused or reasonably suspected of committing an offence under this Act or 
any rules made thereunder, who on demand of any officer duly empowered by the Central Govern- 
ment in this behalf refuses to give his name and residence, or wdio gives a name or residence which 
such officer has reason to believe to be false, may be arrested by such officer in order that his name 
.•and residence may be ascertained. 


14 . (1) Any Central Excise Offiieer duly empowered by the Central Government in this behalf 
Power to summon persons shall have power to summon any person w’-hose attendance he considers 
to aive evi ence and produce necessary either to give evidence or to produce a document or any other 
.documents ininquiries under thing in any inquiry which such officer is making for any of the pur- 
‘ ^ * poses of this Act. A summons to produce documents or other things 

may be for the production of certain specified documents or things or for the production of ^1 
-documents or things of a certain description in the possession or under the control of the person 
summoned. 

(2) All persons so summoned shall be bound to attend, either in person or by an authorised 
agent, as such officer may direct; and all persons so summoned shall he bound to state the truth 
upon any subject respecting which they are examined or make statements and to produce such 
documents and other things as may he required : 

Provided that the exemptions under sections 132 and 133 of the Code of Civil Procedure shall 
be applicable to requisition for attendance under this section. 

( 3) Every such inquiry as aforesaid shall be deemed to be a “judicial proceeding” within the 
meaning of section 193 and section 228 of the Indian Penal Code. 


Section 14 - Note 1 

[1] Sections 132 and 133, Civil P. 0., deal respec- 
tively with exemption from personal appearance in 
Court women who according to the custom and 
manners of the cou» try ou^ht not to be compelled to 
app ar in public and with the power vested in the Pro- 
vindal Government to exempt from personal appearance 


in Court any person whose rank, in the opinion of such 
Government, entitles him to the privilege of such 
exemption. 

Sections 193 and 228, Penal Code, deal respectively 
with punishment for false evidence and intentional 
insult or interruption to public servant sitting in judi- 
cial proceeding. 


{SS* 15-22] 


THE CENTRAL EXCISES AXE SALT ACT, 1944 


885 


15. All oflBcers of Police and Customs and all officers of Government engaged in the collection 
Ofr \ reouired to assist land-revenue, and all village officers are hereby empowered and 

OentraTExcise officers. required to assist the Central Excise officers in the execution of this 

Act. 

16. Every owner or occupier of land, and the agent of any such owner or occupier, in charge 
Owners or occupiers of land of the management of that land, if contraband excisable goods are 

to report manufacture of con- manufactured thereon, shall in the absence of reasonable excuse be 
trahand excisable goods. bound to give notice of such manufacture to a Magistrate, or to an 

officer of the Central Excise, Customs, Police, or Land Revenue Department, immediately the fact 
oomes to his knowledge. 

17. Any owner or occupier of land, or any agent of such owner or occupier in charge of the 
Punishment for conni- management of that land, who wilfully connives at any offence against 

vance at offences. the provisions of this Act or of any rules made thereunder shall for every 

such offence be punishable with imprisonment for a term which may extend to six months, or with 
fine which may extend to five hundred rupees, or with both. 

18. All searches made under this Act or any rules made thereunder and all arrests 
Searches and arrests how made under this Act shall be carried out in accordance with the pro- 

to be made. visions of the Code of Criminal Procedure, 1898, relating respectively to 

searches and arrests made under that Code. 

19. Every person arrested under this Act shall be forwarded without delay to the nearest 
Disposal of persons Central Excise officer empowered to send persons so arrested to a Magis- 

arrested. trate, or, if there is no such Central Excise officer within a reasonable dis- 

tance, to the officer-in- charge of the nearest police-station. 

20 . The officer-in-charge of a police-station to whom any person is forwarded imder section 
Procedure to be followed 19 shall either admit him to bail to appear before the Magistrate having 

y ^ officer-in-oharge of jurisdiction, or in default of bail forward him in custody to such 
police-station. Magistrate. 

Inquiry how to he made by 21 . (l) When any person is forwarded under section 19 to a 

Central Excise officer empowered to send persons so arrested to a 
Magistrate, the Central Excise officer shall proceed to enquire into the 
tionlQ. charge against him. 

(2) For this purpose the Central Excise officer may exercise the same powers and shall be 
subject to the same provisions as the officer-in-charge of a police-station may exercise and is 
subject to under the Code of Criminal Procedure, 1898, when investigating a cognizable case : 

Provided that — 

(a) it the Central Excise officer is of opinion that there is sufficient evidence or reasonable 
ground of suspicion against the accused person, he shall either admit him to bail to 
appear before a Magistrate having jurisdiction in the case, or forward him in custody 
to such Magistrate; 

(b) if it appears to the Central Excise officer that there is not sufficient evidence or reasonable 

ground of suspicion against the accused person, he shall release the accused person on 
his executing a bond, with or without sureties as the Central Excise officer may direct, 
to appear, if and when so required before the Magistrate having jurisdiction, and shall 
make a full report of all the particulars of the case to his official superior. 

Vexatious search j seizure ^ etc., 22 . Any Central Excise or other officer exercising powers under 

'hy Central Excise officer. this Act or under the rules made thereunder who — 

(a) without reasonable ground of suspicion searches or causes to be searched any house, 
boat or place ; 

(h) vexatiously and unnecessarily detains, searches or arrests any person; 

(c) vexatiously and unnecessarily seizes the moveable property of any person, on pretence of 

seizing or searching for any article liable to confiscation under this Act ; 


Section 21 — Note 1 the Select Committee. “The addition made to el. 21 (2) 

[1] The words “either admit him to bail to appear makes it clear that a Central Excise officer has power 

before” and “or forward him in custody to such Magis- to admit a person saspeoted by him of an offence to 

trate” in Proviso (a) to sub-section (2) were added by bail.*^ — Select Committee Report. 


IM. 25. 
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(d) commits, as such officer, any other act to the injury of any person, without having reason 
to believe that such act is required for the execution of his duty ; 
shall, for every such offence, be punishable with fine which may extend to two thousand rupees. 

Any person wilfully and maliciously giving false information and so causing an arrest or a 
search to be made under this Act shall be punishable with fine which may extend to two thousand 
rupees or with imprisonment for a term which may extend to two years or with both. 

23 . Any Central Excise officer who ceases or refuses to perform or withdraws himself from 
Failure of Central Excise the duties of his office, unless he has obtained the express written per- 

officer in duty* mission of the Collector of Central Excise, or has given to his superior* 

officer two months' notice in writing of his intention or has other lawful excuse, shall on conviction 
before a Magistrate be punishable with imiDiisonment for a term which may extend to three months, 
or with fine which may extend to three months’ pay, or with both. 

CHAPTER IV. 

Tbanspobt by sea. 

24 . When any excisable goods are carried by sea in any vessel other than a vessel of the 
Penalties for carrying excisalle burden of three hundred tons and upwards, the owner and master 

goods in certain vessels* of such vessel shall each be punishable with imprisonment for a 

term which may extend to six months, or with fine which may extend to one thousand rupees, 
or with both. 

Exceptions, 25 . Nothing in section 24 applies to — 

(a) any excisable goods covered by a permit granted under rules made under this Act ; 

(b) any excisable goods covered by a pass granted by any officer whom the Central Board of 

Revenue may appoint in this behalf ; 

(o) such amount of excisable goods carried on board any vessel for consumption by her crew 
or by the passengers or animals (if any) on board as the Central Board of Revenue may 
from time to time exempt from the operation of section 24. 

26 . When any officer empowered by the Central Board of Revenue, to act under this section 
Power of stoppage, search has reason to believe, from personal knowledge or from information 

and arresL taken down in writing, that any excisable goods are being carried, or 

have within the previous twenty-four hours been carried, in any vessel so as to render the owner 
or master of such vessel liable to the penalties imposed by section 24, he may require such vessel 
to be brought to and thereupon may— 

(a) enter and search the vessel ; 

(b) require the master of the vessel to produce any documents in his possession relating to the 

vessel or the cargo thereof ; 

(c) seize the vessel if the officer has reason to believe it liable to confiscation under this Act, 

and cause it to be brought with its crew and cargo into any port in British India ; and 

(d ) where any excisable goods are found on board the vessel, search and arrest without a 
warrant any person on board the vessel whom he has reason to believe to be punishable 
under section 24. 

27 . Any master of a vessel refusing or neglecting to bring to the vessel or to produce his 
Pemlties for resisting papers when required to do so by an officer acting under section 26, and 

officer* any person obstructing any such officer in the performance of his duty, 

may be arrested by such officer without a warrant, and shall be punishable with imprisonment for 
a term which may extend to six months or with fine which may extend to “one thousand rupees, or 
with both. 

28 . (1) Every vessel (including all appurtenances) in which any excisable goods are carried 
Confiscation of vessel so as to render the owner or master of such vessel liable to penalties 

and carg o* imposed by section 24, the cargo on board such vessel and the excisable 

A * X, 24 .-Note 1 ‘ Section 27 — Note 1 

locality of the offence for the purpose [1] As to the locality of the offence for the purpose 
of ^imsoiction, see aeotion 29. ^ of jurisdiction, see section 29. 
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goods in respect of which an offence under this Act has been committed shall be liable to confis- 
cation on the orders of the oflieer empowered in this behalf by the Central Government. 

(2) Whenever any Customs-officer is satisfied that any article is liable to confiscation under 
this section he may seize such article, and shall at once report the seizure to his superior officer 
for the information of the officer empowered to order confiscation under sub-section (1) and such 
officer may, if satisfied on such report or after making such inquiry as he thinks fit, that the 
article so seized is liable to confiscation, either declare it to be confiscated, or impose a fine in lieu 
thereof not exceeding the value of the article. 

29. Any offence punishable under section 24 or section 27 may be deemed to have been 
Jurisdiction, committed within the limits of the jurisdiction of the Magistrate of any place 

where the offender is found, or to which, if arrested under section 26 or section 27, he may he 
brought. 

30. The Central Government may, by notification in the Official Gazette, exempt the carriage 
Voio&r to exempt from of excisable goods within any local limits or in any class of vessels from 

operation of this Chapter, the operation of this Chapter, and, by like notification, again subject such 
carriage to the operation of this Chapter. 


CHAPTER V. 

Special provisions relating to Salt. 

31# The proprietor of a private salt factory who has by virtue of a sanad granted by the 
Special and permanent British or any former Government, a special and permanent right to 
rights of manufacttmng manufacture salt, or to excavate or collect natural salt, shall on applica- 
salt to be recognised, made in accordance with the rules made under this ’Act be entitled to 

a licence for such purpose and to the annual renewal thereof, unless on a breach of the provisions 
of this Act, his licence has been cancelled by an officer duly empowered by the Central Govern- 
ment in this behalf. 

32. Every proprietor of a private salt-work, other than a private salt factory, to which 
Rights of ordinary section 31 applies, of which under the provisions of section 17 of fehe Bombay 
proprietors of existing Salt Act, 1890, the i^roprietor was entitled on ax)plication to a licence to 
salt’WOThs, manufacture or to excavate or collect natural salt at such factory, shall 

continue to he entitled, on application made in accordance with the rules made under this Act, to 
a licence for such purpose and to the annual renewal thereof, unless on a breach of the provisions 
of this Act, his licence has been cancelled by an officer duly empowered by the Central Government 
in this behalf : 

Provided that the Collector of Central Excise may at any time withdraw or withhold a licence 
from the proprietor of any such salt factory, if no salt has been manufactured, excavated or 
collected in such salt factory for the three years ending on the thirtieth day of June last preceding 
the date of his order, or, with the previous sanction of the Central Board of Revenue, if such salt 
factory has not produced, on an average, during the said three years, at least five thousand maunds 
of salt per annum. 


Section 32 — Note 1 


[1] Taking into consideration the intention' of the 
Select Committfee as expressed in their Report {see Note 
on S. 2 {]}), the words ‘salt factory* ought to have been 
substituted for the words ‘salt-work’ where they occur in 
this section. By an oversight of the draftsman of this 
Act this has not been done in the place where these 
words occur for the first time in this section. 

[2] Sub-section (1> of section 17, Bombay Salt Act, 
1890, ran as follows: “Except as is hereinafter otherwise 
provided, every proprietor of a private salt*work, to 


which S. 16 does not apply and which is being law- 
fully worked at the time when this Act comes into 
force, or which was lawfully worked at any time within 
three years next before the date on which this Act 
comes into force, shall, unl^s his salt-work is suppres- 
sed under S. 24 of this Act or has been suppressed 
under S. 33 of the Bombay Salt Act, 1873, be entitled, 
on application, to a licence to manufacture salt or to 
excavate or collect natural salt at such work.” The 
Bombay Salt Act, 1890, is now repealed by this Act, 
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CHAPTEE 71. 

Adjudication of Confiscations and Penalties. 

33 . "Where by the rules made under this Act any thing is liable to confiscation or any person 
Power of adjudication, is liable to a penalty, such confiscation or penalty may be adjudged — 

(a) without limit, by a Collector of Central Excise ; 

(b) up to confiscation of goods not exceeding five hundred rupees in value and imposition of 

penalty not exceeding two hundred and fifty rupees, by an Assistant Collector of Central 
Excise ; 

Provided that the Central Board of Eevenue may, in the case of any officer performing the 
duties of an Assistant Collector of Central Excise, reduce the limits indicated in clause (b) of this 
section, and may confer on any officer the powers indicated in clause (a) or (b) of this section. 

35. Wherever confiscation is adjudged under this Act or the rules made thereunder, the officer 
Option to pay fine in adjudging it shall give the owner of the goods an option to pay in lieu of 
Uau of confiscation. confiscation such fine as the officer thinks fit. 

35. (1) Any person deeming himself aggrieved by any decision or order passed by a Central 
^Appeals. Excise officer under this Act or the rules made thereunder may, within three months 
from the date of such decision or order, appeal therefrom to the Central Board of Eevenue, or, in 
such cases as the Central Government directs, to any Central Excise officer not inferior in rank 
to an Assistant Collector of Central Excise and empowered in that behalf by the Central Govern- 
ment. Such authority or officer may thereupon make such further inquiry and pass such order as 
he thinks fit, confirming, altering or annulling the decision or order appealed against : 

Provided that no such order in appeal shall have the effect of subjecting any person to any 
greater confiscation or penalty than has been adjudged against him in the original decision 
or order. 

(2) Every order passed in appeal under this section shall, subject to the power of revision 
conferred by section 36, be final. 

36. The Central Government may on the application of any person aggrieved by any decision 
Revision hy Gen-^ or order passed under this Act or the rules made thereunder by any Central 

tral Government Excise officer or by the Central Board of Eevenue, and from which no appeal 
lies, reverse or modify such decision or order. 


CHAPTEE Vn. 

Supplemental Provisions. 

Power of Central Gov- 37. (1) The Central Government may make rules®* to carry into 
ernment to make rules effect the purposes of this Act. 

[a] For the Central Excise Rules, 1944, see G-azette of India, 1944, Extraordinary, dated 28-2-1944, page 297. 

(2) In particular, and without prejudice to the generality of the foregoing power, such 
rules may — 

{ij provide for the assessment and collection of duties of excise, the authorities by whom 
functions under this Act are to be discharged, the issue of notices requiring payment, 
the manner in which the duties shall be payable, and the recovery of duty not paid ; 
f'iij prohibit absolutely, or with such exceptions, or subject to such conditions as the Central 
Government thinks fit, the production or manufacture, or any process of the production 
or manufacture, of excisa'ble goods, or of any component parts or ingredients or 
containers thereof, except on land or premises approved for the purpose ; 

(Hi) prohibit absolutely, or with such exceptions, or subject to such conditions as the Central 
Guyernme nt thinks fit, the bringing of excisable goods into British India from the 

Section 37 (2) (iii) — Note 1 

Af to the punishment for contravention of a rule made under S. 87 (2) (iii), S. 9 (a) and (d). 
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temtory of any specified Prince or Chief in India, or the transit of excisable goods from 
any part of British India to any other part thereof ; 

(iv) regulate the removal of excisable goods from the place where produced,' stored or 

manufactured or subjected to any process of production or manufacture and their 
transport to or from the premises of a licensed person, or a bonded warehouse, or to a 
market ; 

(v) regulate the production or manufacture, or any process of the production or manu- 

facture, the possession, storage and sale of salt, and so far as such regulation is essential 
for the propeL\levy and collection of the duties imposed by this Act, of any other 
excisable goods, or of any component parts or ingredients or containers thereof ; 

(vi) x^rovide for the employment of oJfficers of the Crown to supervise the carrying out of 

any rules made under this Act ; 

(vii) require a manufacturer or the licensee of a irarehouse to iirovide accommodation within 

the precincts of his factory or warehouse for officers employed to supervise the carry, 
ing out of regulations made under this Act and prescribe the scale of such accommo- 
dation ; 

(viii) provide for the appointment, licensing, management and supervision of bonded ware- 
houses and the procedure to be followed in entering goods into and clearing goods 
from such warehouses ; 

(ix) i^rovide for the distinguishing of goods which have been manufactured under licence, of 

materials w’hich have been imported under licence, and of goods on which duty has 
been paid, or which are exempt from duty under this Act ; 

(x) impose on persons engaged in the production or manufacture, storage or sale (whether 

on their own account or as brokers or commission agents) of salt, and, so far as such 
imposition is essential for the proper levy and collection of the duties imposed by this 
Act, of any other excisable goods, the duty of furnishing information, keeping records 
and making returns, and prescribe the nature of such information and the form of 
such records and returns, the particulars to be contained therein, and the manner in 
which they shall be verified ; 

( xi ) require that excisable goods shall not he sold or offered or kept for sale in British India 

except in prescribed containers, bearing a banderol, stamp or label of such nature andi 
affixed in such manner as may be prescribed ; 

( xii ) provide for the issue of licences and transport permits and the fees, if any, to be 

charged therefor ; 

Provided that the fees for the licensing of the manufacture and refining of salt and saltpetre 
shall not exceed, in the case of each such licence, the following amounts, namely ; 

Es. 

Licence to manufacture and refine saltpetre and to separate 
and purify salt in the process of such manufacture and 


refining ... ... ... ^ 50 

Licence to manufacture saltpetre ... ... 2 

Licence to manufacture sulphate of soda (Kha7'inuvi) by 
solar heat in evaporating pans ... 10 

Licence to manufacture sulphate of soda (Kharinum) by 
artificial heat ... ... ... 2 

Licence to manufacture other saline substances ... 2 


(xiii) provide for the detention of goods, plant, machinery or material, for the purpose of 
exacting the duty, the procedure in connexion with the confiscation, otherwise than 
under section 10 or section 28, of goods in respect of which breaches of the Act or rules 
have been committed, and the disposal of goods so detained or confiscated ; 

( xiv ) authorise and regulate the inspection of factories and provide for the taking of samples,, 
and for the making of tests, of any substance produced therein, and for the inspection 
or search of any place or conveyance used for the production, storage, sale or transport, 
of salt, and, so far as such inspection or search is essential for the proper levy and 
collection of the duties imposed by this Act, of any other excisable goods ; 
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(m ) authorise and regulate the composition of offences against, or liabilities incurred under, 
this Act or the rules made thereunder ; 

• (icvi} pwyide for the grant of, a rebate of the duty paid on goods which are exported out of 
India or shipped for consumption on a voyage to any port outside India : 

' Provided that rules made under this clause shall provide that when steel ingots on which the 
duty of excise imposed by this Act has been paid, or articles of iron or steel manufactured in 
British India from such ingots, are exported out of India, there shall he payable to the exporter 
of such ingots or articles, subject to such conditions as may be prescribed, a refund at the following 
rates, namely ; — 

on ingots, blooms and billets— a refund at the rate of four rupees per ton ; 
on other manufactures of iron or steel — 

faj not fabricated — a refund at the rate of five and one-third rupees per ton ; 

fifj fabricated — a refund at the rate of six rupees per ton ; 

fxviij exempt any goods from the whole or any part of the duty imposed by this Act; 

(xviii) define an area no point in Tvhieh shall he more than one hundred yards from the 
nearest point of any place in which salt is stored or sold by or on behalf of the Central 
Government, or of any factory in which saltpetre is manufactured or refined, and 
regulate the possession, storage and sale of salt within such area; 

(xix) define an area round any other place in which salt is manufactured, and regulate the 

possession, storage and sale of salt within such area; 

(xx) authorise the Central Board of Eevenue or Collectors n£ Central Excise appointed for 

the purposes of this Act to provide, by written instructions, for supplemental matters 
arising out of any rule made by the Central Government under this section. ' 

(8) In making rules under this section, the Central Government may provide that any person 
^committing a breach of any rule shall, where no other penalty is provided by this Act, be liable to 
a penalty not exceeding two thousand rupees and that any article in respect of which any such 
'breach is committed shall he confiscated. 

, 38# All rules made and notifications issued under this Acfc shall be made and issued by publi- 

' PuhUcaiion of ndes cation in the Official Gazette. All such rules and notifications shall thereupon 
and notificationB, liave effect as if enacted in this Act : 

Provided that every such rule shall he laid as soon as may be after it is made before each of 
the^ Chambers of the Central Legislature, while it is in session, for a total period of thirty days 
which may be comprised in one session or in two or more sessions, and if before the expiry of that 
period, or where the period for which the rule is so laid before one Chamber does not coincide with 
that for which it is so laid before the other, before the expiry of the later of these periods, both 
Chambers agree in making any modification in the rule or both Chambers agree that the rule 
should not be made, the rule^ shall thereafter have effect only in such modified form or be of no 
effect, as the case may be. 

39. The enactments specified in the ^ [Third Schedule] are hereby repealed to the extent 

He'geal of enactments, mentioned in the fourth column thereof. But all rules made, notifications 
published, licences, passes or permits gr toted, powers conferred and other things done under any 
such enactment and now in force shall, so far as they are not inconsistent with this Acfc, be deemed 
to have been respectively made, published, granted, conferred or done under this Act. 

[a] SubstiUited for “Second Schedule” by the Repealing and Amending Act, 1945 (6 [VI] of 1945), S. 3 and 

Schedule II. [16-4-1945]. 

Bar of suits and Uvii- ^0* (l) No suit shall lie against the Central Government or against any 
nation of suits and other officer of the Crown in respect of any order passed in good faith or any act 
legal proceed%ng$. g^^od faith done or ordered to be done under this Act. 

- ^ '(^) No suit, prosecution, or other legal proceeding shall he instituted for anything done or 
ordered to be done under this Act after the expiration of six months from the accrual of the cause 
\of action or from the date of the act or order complained of. 
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Item 

No, 


EIRST SCHEDULE 
(See section 3) 


Description of goods. 


Rate of duty. 


1. KEROSENE — 

^‘Kerosene” means any inflammable hydro-carbon (including any 
mixture of hydro-carbons or any liquid containing hydro-car- 
bons but excluding motor-spirit) which — 

(i) is made from petroleum as defined in section 2 of the®* [Petro- 
leum Act, 1934 (XXX of 1934)], and 

(ii) is intended to be or is ordinarily used in liquid form for pur- 
poses of illumination. 


[a] SuhstituUd for “Indian Petroleum Act, 1899 (YIII of 1899}” by tlie 
(6 [VI] of 1945), S. 3 and Seh. II. [16-4-1945]. 

2. MATCHES — 

“ Match ” includes a firework in the form of a match; and, 
where a match-stick has more heads than one capable of be- 
ing ignited by striking, each such head shall be deemed to be 
a match. 

(1) Matches, manufactured in a factory whose daily output ex- 
ceeds one hundred gross of boxes, in boxes or booklets contain- 
ing on an average — 

(i) not more than forty matches 

(ii) more than forty, but not more than fifty matches 

(Hi) more than fifty, but not more than sixty matches 
(iv) more than sixty, but not more than eighty matches 

(2) Matches, manufactured in a factory whose daily output does 
not exceed one hundred gross of boxes, in boxes or booklets con- 
taining on an average — 

(i) not more than forty matches ••• ••• ••• 

(^i) more than forty, but not more than fifty matches 
(Hi) more than fifty, but not more than sixty matches 

(iv) more than sixty, but not more than eighty matches 


(3) Matches in boxes containing on an average not more than 
twelve matches of the type known as “Bengal Lights”. 

('4 j Another matohess 

MECHANICAL LKJHTERS — 

“Mechanical Lighter” means any mechanical or chemical eon- 
^ trivance for causing ignition which is portable and which ope- 
rates by producing a spark or flame whether by itself or when 
brought into contact with gas, and includes a mechanical 
lighter issued from a factory in an incomplete state or requiring 
for its completion the addition of a flint 

4. MOTOR SPIRIT — 

“Motor spirit” means — 

(a) any inflammable hydro-carbon (including any mixture of 
hydro-carbons or any liquid containing hydro-carbons) which 
is capable of being* used for providing reasonably efficient 
motive power for any form of motor vehicle; and 


The rate at which Customs duty is 
for the time being leviable under 
the Indian Tarifl Act, 1934 
(XXXII of 1934), read with any 
other enactment for the time be- 
ing in force. 

Repealing and Amending Act, 1945 


Two rupees 
Two rupees and 
eight annas. 
Three rupees ... 
Eour rupees ... 


Per gross of 
boxes or 
booklets. 


One rupee, fifteen 
annas and two 
pies. 

Two rupees and 
seven annas. 

Two rupees, four- 
teen annas and 
nine pies. 

Three rupees, four- 
teen annas and 
four pies. 

Ten annas per gross of boxes. 

Eight annas for every 1,440 matches 
or fraction thereof. 

Three rupees per lighter. 


I Per gross of 
^ boxes or 
j booklets. 


Schedule I — Note 1 

[1] “No interference of any kind is made in any of 
i;he existing duties. These have been merely eoDected 
■from the various Acts and reproduced in the Schedule; 
and the item relating to salt has been so worded as io 
■preserve to the Central Legislature the right which it 
has long exercised of voting annually on the rate ^of 


Statement of Objects and Reasons. 
[2] “The additions to and changes in items 8 and 9 
of the First Schedule aeeurdtely confine the incidence 
of the excise duty on sugar and tobacco within the 
limits imposed by the existing Acts which are being 
.superseded,” — S4&ct Committee Bejoort . 



S92 


THE OENTEAL EXCISES AND SALT ACT, 1944 


Cseh. ij 


Item 

^ 0 , 


Description of goods. 


Bate of duty. 


(h ) power alcohol, that is, ethyl alcohol of any grade {including 
such alcohol when denatured or otherwise treated), which 
either by itself or in admixture with any such hydro-carbon, 

is capable of being used as aforesaid... ... ... ^[Twelve] annas per Imperial gallon, 

[a] Substituted for “Fifteen” by the Indian Finance Act, 1946 (7 [VII] of 1946), S. 8. [1-3-1946], 


5. SALT — 

“Salt” includes swamp salt, spontaneous salt, and salt or saline For the year ending the 31st day of 
solutions made or produced from any saline substance or from March, 1944, the rate fixed by sec- 
salt earth. tion 2 of the Indian Finance Act, 

1943 (VIII of 1943), read with 
section 5 of the Indian Finance 
(Supplementary and Extending) 
Act, 1931, and thereafter the rate 
fixed annually by Act of the 
Central Legislature. 

6. SILVER ... ... ... ... ... Three annas and seven and one* 

fifth pies per ounce Troy. 

7. STEEL INGOTS ... ... ... ... ... Four rupees per ton. 

SUGAR, PRODUCED IN A FACTORY ORDINARILY USING 

POWER IN THE COURSE OP PRODUCTION OF SUGAR — 

“Sugar” means any form of sugar containing more than ninety 
per cent, of sucrose : — 

('Jj Sugar other than Khandsari or Palmyra ... ... Three rupees per cwt. 

(2) Khandsari sugar — 

that is to say, sugar in the manufacture of which neither a Eight annas per cwt. 
vacuum pan nor a vacuum evaporator is employed. 

(3) Palmyra sugar — 

that is to say, sugar manufactured from jaggery obtained by Nil* 
boiling the juice of the palmyra palm. 

^£9. TOBACCO--. 

“Tobacco” means any form of tobacco, whether cured or uncured, and 
whether manufactured or not, and includes the leaf, stalk and stems 
of the tobacco plant but does not include any part of a tobacco plant 
while still attached to the earth. 


I, Unmanufactured tobacco — 

(1) if flue-cured and intended for — 

(a) manufacture into cigarettes containing — 

Per lb. 

^[(i) more than 60 per cent, weight of imported tobacco ... Seven rupees and eight anna&. 

(a) more than 40 per cent, but not more than 60 per cent. 

weight of imported tobacco ... ... ... Five rupees. 

(Hi) more than 20 per cent, but not more than 40 per cent. 

weight of imported tobacco ... ... ... Three rupees and eight annas. 

(iv) 20 per cent, or less than 20 per cent, weight of imported 

tobacco ... ... ... ... ... Two rupees and eight annas. 

(v) no imported tobacco ... ... ... One rupee.] 

(h) any purpose other than the manufacture of cigarettes or of 

the productsnenumerated in (3) (a) and (3) (b) ... ^ [Seven rupees and eight -annas.l 

(2) if other than flue-cured and intended for — 

^< 2 j manufacture into cigarettes ... ... ... Nine annas. 

(b) any purpose other than the manufacture of cigarettes or of 

the products enumerated in (3) (a) and {B) (b) ... Nine annas. 

(3) whether flue-cured or not, if intended for — 

(a) manufacture into — 

(i) biris ... ' ... ... ... Nine annas, 

(ii) snuS ... ... ... ... Nine annas. 

(iii) cigars and cheroots ... ... ... ... Three annas. 

(iv) hookah tobacco ... ... ... ,,, Three annas. 

(h) sale as chewing tobacco, whether manufactured or merely 

cuted ••• Three annas» 

agricultural purposes ... ... ... ... 

, (4) Stalks 4[*] and other refuse of tobacco intended for use in the 

preparation of any form of manufactured tobacco •'* One ^nna. 


[sets, i-m] 


THE CENTEAE EXCISES AND SALT ACT, 1944 


398 - 


Item 

No. 


Description of goods. 


Eate of duty. 


n. Manufactured tobacco — 

Cigars and cheroots of which the value — 


Per hundred. 
Twelve rupees. 


(i) exceeds Es. 30 a hundred 

(ii) exceeds Es. 25 a hundred but does not exceed Bs. 30 a 

hundred ... ... ... ... Ten rupees. 

(iit) exceeds Es. 20 a hundred but does not exceed Es. 25 a 

hundred ... ... ... ... ... Eight rupees. 

(iv) exceeds Es. 15 a hundred but does not exceed Es. 20 

a hundred ... ... ... ... Six rupees. 

(v) exceeds Es. 10 a hundred but does not exceed Bs. 15 a 

hundred ... ... ... ... ... Four rupees. 

(vi) exceeds Es. 5 a hundred but does not exceed Es. 10 a 

hundred ... ... ... ••• ... Two rupees. 

(vii) exceeds Es. 2*8 a hundred but does not exceed Es. 5 a 

hundred ... ... ... ... ... One rupee, 

(viii) exceeds Es. 1-4 a hundred but does not exceed Es. 2-8 

a hundred ... ... ... ... Eight annas, 

(ix) exceeds Annas 12 a hundred but does not exceed Es. 1-4 

a hundred ... Four annas.] 

[a] Sub&Miited by the Indian Finance Act, 1944, S. 5 and Sob, I. [b] Substituted by the Indian Finance 
Act, 1945, S. 6, for the original (a) (i) (ii) (hi) entries, [e] Suhstituied by S. 6, for “Three rupees and' 

eight annas.” [d] The word “stems” was omitted by S. 6, %hid, 

10. TYEES— 

“Tyre” means a pneumatic tyre in the manufacture of which Ten per cent, ad valorem* 
rubber is used and includes the inner tube and the outer cover 
of such a tyre. 


11. VEGETABLE PEODUCT— 

“Vegetable product” means any vegetable oil or fat which Five rupees per cwt, 
whether by itself or in admixture with any other substance, has 
by hydrogenation or by any other process been hardened for 
human consumption. 
a'[12. BETEL-NUTS, cured— 

“Betel-nut” means the fruit of the areoa-palm (areca oateohu), 
whether with or without husk, whether cured or uncured, but 
does not include the fruit while still attached to the tree ... ^^[One anna] per lb. 


13. COFFEE, cured — 

“Coffee” means the seed of the coffee tree (coffea)j whether with 
or without husk, whether cured or uneured, but does not include 
the seed while still attached to the tree ... ... Two annas per lb. 

14. TEA- 

“Tea” means the commodity known as tea made from the leaves 

of the plant Camelha Thea [Linn) and includes green tea ... Two annas per lb.] 

[a] Added by the Indian Finance Act, 1944, S. 5 and Seh. I. [b] Substituted for “Two annas” by the Indian ' 
Finance Act, 1946 (7 [VH] of 1946), S. 9. [30-3-1946], 


THE SECOND SCHEDULE 
(See sections 6 and 8) 

PAET A 

Excisable goods specified for the purposes of section 6 — 

1. Tobacco, 


[a] Added by the Indian Finance Act, 1944, S. 5 and Soh. I, 

PAET B 

Excisable goods specified for the purposes of section 8 — 

1. Tobacco. 


«-[2. Betel-nutsl f 

{ sale dealer, whether directly or 

3 Coffee ^ through a broker or commission 
J agent,] 


THIBD SCHEDULE 
(See section 89) 

Year. No. Short title. 

1879 XVI The Transport of Salt Act, 1879 

1882 XII . ... The Indian Salt Act, 1882... * 


Extent of repeal. 

... The whole. 
... The whole; 
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[SoL III] 


Tear. No. Short title. 

1889 IV (Madras) ... The Madras Salt Act, 1889 


Extent of repeals 
... The whole* 


1890 II (Bombay) The Bombay Salt Act, 1890 


The whole. 


1908 X 
1917 ir 
1922 xir 

1930 XVIII 

1931 

1934 XIV 
1934 XVI 
1934 xxiir 
1934 XXXI 
1938 XIII 
1941 X 
1943 X 
1943 XI 


The Indian Salt. Datles Act, 1908 
The Motor Spirit (Duties) Act, 1917 
The Indian Finance Act, 1922 
The Silver (Excise Duty) Act, 1930 

The Indian Finance (Supplementary and Extending) Act, 1931 

The Sugar (Excise Duty) Act, 1934 

The Matches (Excise Duty) Act, 1934 ... 

The Mechanical Lighters (Excise Dnty) Act, 1934 
The Iron and Steel Duties Act, 1934 ... 

The Sind Salt Law Amendment Act, 1938 
The Tyres (Excise Duty) Act, 1941 
The Tobacco (Excise Duty) Act, 1943 ... 

The Vegetable Product (Excise Duty) Act, 1943 


The whole. 
The whole. 
The whole. 
The whole. 
The whole. 
The whole. 
The whole. 
The whole. 
The whole. 
The whole. 
The whole. 
The whole. 
The whole. 


THE CHARITABLE AND RELIGIOUS TRUSTS ACT, 1920 
(ACT XIV OF 1920) 

CONTENTS. 


Sections. 

1. Skort title and extent. 

2. Interpretation. 

5. Power to apply to the Court in respect of 

trusts of a charitable or religious nature. 

4. Contents and verification of petition. 

6. Procedure on petition. 

■6. Failure of trustee to comply with order 
under section 5, 


Sections. 

7. Powers of trustee to apply for directions. 

8. Costs of petition under this Act. 

9. Savings. 

10. Power of Courts as to costs in certain suits 
against trustees of charitable and religious 
trusts, 

11. Provisions of the Code of Civil Procedure 
to apply. 

12. Barring of appeals. 


STATEMENT OP OBJECTS AND REASONS. 


^'The Beligious Endowments Act, 1863 (XX of 1863), 
was the result of the decision of the Government to 
-divest its officers of all direct superintendence and 
control of religious and charitable endowments in India, 
transferring their functions to manager or managing 
committees, and merely making provision for interve&tion 
by the Civil Courts on application made by any person 
interested in a particular institution. This policy, how- 
ever, did not long remain unchallenged, and since 1866 
there have been constant complaints, especially in the 
Madras Fresidency, as to the inefficaey of the Act to 
prevent the squandering or misappropriation of the 
funds of such endowments, and suggestions for its 
amendment have from time to time been made to the 
Government of India. Mr. Ananda Oharlu in 1897, Mr. 
Srinivasa Rao in 1903 and Dr, (now Sir) Rash Bihari 
Ghosh in 1908, for example, promoted amending Bills, 
but none of them became law. More recently in 1911, a 
private BiU was introducod in Bombay Legislative 
Council by the Hon*ble Sir Ibrahim Rahimtoola, to 
provide for the registration of all charitable trusts 
exceeding a certain value and for the annual audit of 
the accounts of such trusts by auditors approved by 
Government. Endowments of a purely religious nature 
were not included but the contents of the Bill made it 
clear that the ultimate object was to press for legislation 
for religious as well as secular trusts. About the same 
time a piavate Bill was promoted by two non-official 
members of the Madras Legislative Council to provide 
for the regular publication of the accounts of all 
religious endowments above a certain value and for 
their audit by an officer to be appointed by the District 
Judge. These proposals led the Government of India to 


reconsider the policy in force since 1863. In March 
1914, the whole subject was discussed at a mixed 
conference of official and non-official gentlemen re- 
presenting the Hindu, Muhammadan, Sikh and Buddhist 
communities. The present Bill, which is the outcome of 
the deliberations of that conference, has as its objects the 
simplification and cheapening of the legal processes by 
which personslnterested can obtain information regard- 
ing the working of both religious and charitable trusts, 
and the exercise of a more efficient control over the 
action of trustees. The BUI provides that any person 
interested in a trust may apply by petition to the 
District Judge for an order directing the trustee to 
furnish him with information as to the nature and 
objects of the trust and of the value, condition, manage- 
ment and application of the subject-matter of the trust, 
and of the income belonging thereto, or as to any of 
these matters, and also directing that the accounts of 
the trust shall be examined and audited. Failure to 
comply with such an order of the Court would be 
deemed a breach of trust. In order, however, that such 
applications should not lead to protracted and conten- 
tious litigation, the Court is debarred from trying any 
question of title between the petitioner and any person 
claiming title to the trust, or any question as to the 
existence or extent of any trust. Under the Bill, it will 
be left to those interested to move in the matter; the 
initiative will not rest with Government, nor will any- 
thing be done where no one is sufficiently interested to 
take action. When the Court is moved the proceedings 
wUl be simple and expeditious; they will be held in the 
presence of all parties, and the order passed will be a 
judicial order of the Court. Further, in order to meet 
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the objection that recourse to S. 14 of the Act of 1863 
or S. 92 of the Code of Civil Procedure 1908, involves 
expensive litigation the Court is authorised, on the 
application of the plaintiff and after the defendant is 
heard, to direct the defendant either to furnish security 
for the expenditure incurred or likely to be incurred in 
bringing and maintaining the suit or to deposit in 
Court an amount sufi&eient to meet such expenditure. 

It vriil be observed that the draft Bill only embodies 


general principles. It is intended that such details as the 
institution of some public record of the facts regarding 
these trusts, the publication of audited accounts, and 
the relaxation of some of the .conditions governing 
committees constituted under the Act of 1863, e, g., the 
tenure of the membership of such committees, should 
be left to Provincial Legislatures.’* 

— Gazette of India, 1919, Part V, page 88. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 
— Amended by Act XLI of 1923. 

— Adapted by A. 0. 

— Amended in Bengal by Bengal Act, XIII of 1934. 


COGNATE ACTS AND PROVISIONS 


1. Charitable Endovrments Act, VI of 1890. 
% Civil Procedure Code, S. 92, 


THE CHARITABLE AND RELIGIOUS TRUSTS ACT, 1920. 
(ACT XIV OP 1920.)*'^ 


f20th March, 1920J 

An Act to provide more effectual control over the administration of Charitable and 

Beligious Trusts. 

Whebeas it is expedient to provide facilities for the obtaining of information regarding 
trusts created for public purposes of a charitable or religious nature, and to enable the trustees of 
such trusts to obtain the directions of a Court on certain matters, and to make special provision for 
the payment of the expenditure incurred in certain suits against the trustees of such trusts ; It is 
hereby enacted as follows: — 

[a] For Beport of Select Committee, see Gazette of India, 1920, Pt. V, p. 85, and for Proceedings in Council, see 
ibid,, 1919, Pt. VI, p, 879, and ibid., 1920, Pt, VI, pp. 49 and 787* 

The provisions of this Act, in so far as they are inconsistent with the provisions of the Bengal Wakf Act, 
1934 (Ben. 13 [XIII] of 1934), do not apply to any Wakf property in Bengal : see that Act, S, 81* 


Shod title and extent 


i. (1) This Act may be called the Ch ABIT ABLE AND RELIGIOUS 
Tbusts Act, 1920 . 


( 2 ) It extends® to the whole of British India: 

Provided that the ^[Government of any Province] may, by notification in the ° [Official 
Gazette] direct that this Act, or any specified part thereof, shall ^not extend to ®[that Province or 
any specified area therein] or to any specified trust or class of trusts. 


[a] This Act has been declared to be in force in the Khondmals District by the Khondmals Laws Begulation, 
1936 (4 [IV] of 1936), S. 3 and Sch.; and in the Angul District by the Angul Laws Begulation, 1936 (5 [V] of 
1936), S. 3 and Sch. [b] Substituted by A. O. for “Governor- General in Council”, [e] Substituted by A. 0. 
for “ijrazette of India”, [d] For notification directing that this Act shall not extend to the N.- W. F. P., see 
General Buies and Orders, Vol. IV, p. 563. [e] Siibstituted by A. O. for “any specified Province or area”. 


Preamble — Note 1 

[1] This Act is intended to provide more effectual 
control over the administration of charitable and reli- 
gious trusts. (Vol 14) 1927 Pat. 189 (190). 

[2] The Charitable and Beligious Trusts Act of 1920 
applies only to trusts of a charitable and religious nature 
and not to private trusts. (Vol 30) 1943 Pat. 135 (137); 
21 Pat. 815, 

Section 1 — Note 1 

[1] “We have added a proviso to sub-clause (2) 
of clause 1 which will enable any Province or a 
part of a Province to be excluded from the operation 
of the Act if it is found to be unsuited to special 
local conditions. As it appears that there are certain 
trusts within the scope of the Act which are subject to 
a satisfactory system of management and. control, we 
have at the same time provided that the operation of 
the Act may be barred in the case of any particular 
trust or class of trusts.” — Select Committee Befort. 

[2] The provisions of this Act are not repealed by 
the Madras Beligious Endowments Act (2 [II] of 1927). 
{Vol 22) 1935 Mad 56 (56). 


[3] The Charitable and Beligious Trusts Act was passed 
earlier than Mussalman Wakf Act of 1928 and is appli- 
cable to persons of all creed, unlike the latter Act. The 
Act is not to be interpreted in the light of the 
Mussalman Wakf Act. (Vol 24) 1937 All 786 (789); 
I L E (1938) All 1. 

[4] The mere fact that this Act and the Mussal- 
man Wakf Act,* 1923, contain substantial provisions 
overlapping each other can in no way derogate 
from the provisions of this Act. Nor are the two Acts 
mutually exclusive or superfi.uous. (Vol 24) 1937 All 
786 (789) : I L B (1938) All 1. 

[5] Provisions under this Act are wider than those 
of the Mussalman Wakf Act, 1923. (Vol 31) 1944 Nag 
190 (191) : I L B (1944) Nag 775. 

[6] Whereas the Mussalman Wakf Act, 1923, deals 
with a trust by a Muhammadan whatever its purpose, 
public or private or partly public and partly private, 
the Charitable and Beligious Trusts Act, 1920, covers such 
trusts as are created or exist for a public purpose only* 
(Vol 16) 1929 Oudh 225 (228) ; 4 Luck 429 (F B). 
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[Ss; 2-33’ 


2. In this Act, unless there is anything repugnant in the subject or context, ‘ the Court’’" 
Jnterjpretation, means the Court of the District Judge ®'Cor any other Court empowered in thal* 

hehalf by the ^[Provincial Government]] and includes the High Court in the exercise of its ordinary 
original civil jurisdiction. 

[a] Inserted by the Charitable and Beliglous Trusts (Amendment) Act, 1923 (41 [XLI] of 1923), S. 2, 
[b] Substituted by A. 0. for “Local Government’*. 

3. Save as hereinafter provided in this Act, any person having an interest in any express or 
I^ower to apply to the Court constructive trust created or existing for a public purpose of a charit- 

in respect of trusts of a charii- able or religious nature may apply by petition to the Court within 
able or religious nature. \002l limits of whose jurisdiction -any substantial part of the 

subject-matter of the trust is situate to obtain an order embodying all or any of the following 
directions, namely : — 

(1) directing the trustee to furnish the petitioner through the Court with particulars as to 
the nature and objects 01 the trust, and of the value, condition, management and application of the 
subject-matter of the trust, and of the income belonging thereto, or as to any of these matters,, and 

( 2 ) directing that the accounts of the trust shall be examined and audited : 

Provided that no person shall apply for any such direction in respect of accounts relating to 


a period more than three years prior to the date 


Section 2 — Note 1. 

[1] Under this Act District Judge acts as a Court of 
law and not as a “persona designata” : District Judge’s 
Court is a Court subordinate to the High Court. (Yol 16) 
1929 All 581 (583) ; 51 All 957. 

SECTION 3 — SYNOPSIS. 

1. Appeal or revision — See Section 12. 

2. Applicability and scope. 

3. Essentials of trust. ' 

4. “Examined and audited.” 

5. Jurisdiction of Court. 

6. Nature of proceeding — See Section 5. 

7. “Person having an interest. ” 

8. Proper party — See Section 0 . 

9. Proviso. 

10. “Public purpose.” 

11. Res judicata. — See Seotion 5. 

1, Appeal or revision. — See Section 12. 

2. Applicability and scope.— [1] A trust partly for 
public and charitable purposes and partly for private 
purposes falls under the Act and S, 3 can be applied to 
it. (Vol 23) 1936 All 411 (412) ; (Vol 24) 1937 All 786 
(789) ; I L R (1938) AU 1 ; (Vol 24) 1937 Cal 313 (314). 
(Under a wakf certain properties were dedicated for the 
benefit of the heirs of the wakif and others were 
dedicated in the name of god in order that poor relations 
and helpless widows in the neighbourhood may get 
something : Beld S. 3 would apply to the wakf.) 

■ [See however (Vol 16) 1929 Oudh 225 (229) :4 Luck 
429 (F. B.) . (The Act of 1920 applies to those oases 
where the benefit under the entire “wakf” or trust is 
allotted for public purposes.)] 

[2] Trust (Wakf) partly private and partly publio 
— Interested person can apply under S. 4, Mussalmau 
Wakf Act, 1923, and not under S. 3, Charitable and 
Religious Trusts Act. (Vol 16) 1929 Oudh 225 (229) ; 4 
Luck 429 (F B). 

[3] Land given to a Mahant and his heirs as occu- 
pancy tenants under a settlement decree without a right 
of transfer with condition that the grant to last so long 
as temple would be in existence — No condition of in- 
come being devoted to expenses of the temple — Grant 
is not for temple but, is personal — Land covered by 
settlement decree is not wakf property — This Act does 
ndj apply. (Vd 15) 1928 Oudh 241 (244-246) : 3 Luck 


of the petition. 

[4] Remedy of a mutwalli against a person claim- 
ing adversely to trust is to sue for ejectment. He can- 
not apply under the Act. (Vol 31) 1944 Nag 190 (191) : 
I L R (1944) Nag 775. 

3. Essentials of trust. — [1] The term “trust” as used 
in S. 3 must be taken in a wider sense than the strict 
meaning of it under English law and must be deemed 
to include wakfs created for public purposes of a chari- 
table or religious nature. (Vol 18) 1931 Pat 354 (355) : 
10 Pat 506. 

[2] .The trust to which the Act applies need not be 
an express trust. The Act applies also to a trust which 
on the construction of the deed may be held to be 
created for a public purpose of a charitable or religious 
nature. (Vol 23) 1936 All 411 (412). 

[3] Per W a zir Hasan J, — ^Tbe essence of a trust for 
a public or a religious purpose lies in its characteristic of 
permanency. So where a tenure can come to an end on 
default or even on the volition of the trustee the possi- 
bility of such a trust cannot be conceived. (Vol 15) 1928 
Oudh 241 (246) : 3 Luck 392. 

[4] To constitute a trust “created or existing for a 
public purpose of a charitable or religious nature” 
the author or authors of the trust must be ascer- 
tained, and the intention to create a trust must be indi- 
cated by words or acts with reasonable certainty. 
Moreover, the purpose of the trust, the trust property 
and the beneficiaries must be indicated so as to enable 
the Court to administer the trust if required. (Vol 25) 
1938 P C 195 (198) ; 65 Ind App 252:1 L R (1938) Lah 
453 : 32 Sind L E 821 (P 0); (Vol 22) 1935 P 0 97 
(102) ; 62 Ind App 146 : 57 All 330 (P C). 

[5] The substance of a trust must be looked into to 
determine its character. Therefore, where a trust is in 
substance a publio one the fact that a part of the 
income has been allotted for a private purpose cannot 
alter its character. Similarly, where it is private the 
fact that a negligible portion of the income is dedica- 
ted to public purposes cannot make it a publio trust. 
(Yol 24) 1937 All 786 (789): I L B (1938) All 1. 

Proof [6] Before a private grant can be treated as 

publio endowment very strong evidence is necessary to 
prove it. Uhfettered and unrestricted user by the publio 
must be proved. (Vol 17) 1930 Oudh 96 (106). 

[7] If the public were concerned in the election of a 
new mahant It would be evidence that the public were 
intimately concerned with the trust and would suggest . 
that the trust was for public purposes. (Vol 30) 1943 Pat 
135 (141); 21 Pat 815. 
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4 . (1 ) The petition shall show in what way the petitioner claims to be interested in the trust. 
Contents and verification and shall specify, as far as may be, the particulars and the audit which 

' 0 / petition. he seeks to obtain. 

(^) The petition shall be in writing and shall be signed and yerified in the manner prescribed 
by the C!ode of Ciyil Procedure, 1908, for signing and verifying plaints. 

5. (1 ) If the Court on receipt of a petition under section 3, after taking such evidence and 
Procedure on petition, making such inquiry, if any, as it may consider necessary, is of opinion 

that the trust to w^hich the petition relates is a trust to which this Act applies, and that the peti- 
tioner has an interest therein, it shall fix a date for the hearing of the petition, and shall cause a 
copy thereof, together with notice of the date so fixed, to be served on the trustee and upon any 
other person to whom in its opinion notice of the petition should be given. 


Section 3 (conid.) 

[8] The public nature of a trust must not be too 
readily inferred from the fact that worship by tire 
public has not been interfered with or discouraged and 
•oSeringa by the public even accepted. But that is also 
one of the factors to be considered. (Vol 30) 1943 Pat 
135 (141): 21 Pat 815 

[9] To constitute a valid public trust or endowment 
there must be proof of a grant with the intention that 
profits should be utilised for the services of the idol, 
and that the members of the family of the founder had 
not treated the property as their own personal property. 
(Vol 22) 1935 Oudh 96 (103, 104). 

[10] There is nothing in the word ‘Bishnuprit’ to 
indicate that the property referred to as such is gifted 
to the idol for public purposes. (Vol 30) 1943 Pat 135 
(139); 21 Pat 815. 

[11] Performance of the ceremony known as ‘prasad 
utsarga’ betokens the relinquishment of private pro- 
perty rights of the founder of the endowment and the 
dedication of the property to the idol in whose favour 
the property is given up. (Vol 22) 1935 Oudh 96 (106). 

[12] By mere acquisition by a mahant, a property 
does not lose its secular character and assume a reli- 
gious character. The descent from guru to chela does 
not warrant the presumption that it is religious pro- 
perty. (Vol 30) 1943 Pat 135 (138): 21 Pat 815. 

4. “Examined and audited.*' — [1] Under 8. 3 
«1. (2), the Court is enabled to direct the examination 
and audit of the accounts in whosoever's hands the 
iunds or the properties may be. lYol 25) 1938 Pat 280 
(281). 

5. Jurisdiction of Court [1] The existence of a 

public trust is the foundation for all proceedings autho- 
Tized by S. 3 of the Act (Vol 27) 1940 P C 7 (9) : 67 
Ind App 1 : 15 Luck 1 ; I L E (1940) Ear PC 25 (PC). 

[2] The District Judge has jurisdiction in respect of a 
wakf the bulk of the income of which is devoted to 
public and charitable purposes. (Vol 18) 1931 Pat 354 
(356) : 10 Pat 506. 

[3] Mere denial of trust by a non-applicant or the 
•setting up of an adverse title cannot oust the jurisdie- 
iion of the Court. (Vol 31) 1944 Nag 190 (191) : I L B 
<1944) Nag 775. 

[4] The Madras Hindu Eeligious Endowments Act 
of 1927 does not oust the jurisdiction of the District 
Judge to take action under this Act in reject of a reli- 
gious endowment. The failure of the Hindu Beligious 
Endowments Board is a good reason for his taking 
action (Vol 22) 1935 Mad 56 (56). 

6 Nature of proceeding See section 6. 

7. ‘’Person having an interest."— [1] “We have 
-considered a number of suggestions that the word 
‘interest’ in this clause should be defined, but as the 
expression is not defined in section 92 of the Code of 
Civil Procedure, 1908, to which this Bill is merely 
ancillary, we have decided not to attempt a definition," 
— Select Committee Eeport. 


[2] The words “having an interest in trust" must in 
each case depend upon the nature of the trust. (Vol 15) 
1928 All 758 (759) : 50 All 880. 

[3] Members of the general public who worship at 
religious institutions are interested in the public trust 
for purposes of the Act. < Vol 21) 1934 Lah 949 (958). 

[4] Secretary of another public institution is, as such 
and as one entitled to stay in Dharmsala created by- 
trust, interested in such trust (Vol 15) 1928 All 758 
(759) : 50 All 880. 

8. Proper party. — See section 5. 

9. Proviso. — [1] “We con^der that no claim for 
accounts should be allowed to relate back for more than 
three years from the date of the presentation of the 
petition and have provided accordingly." — Select Com~ 
m%itee Eeport. 

10. ‘ Public purpose." — [1] The substance of 
the trust and primary intention of creator must be seen. 
(Vol 16) 1929 Oudh 225 (228) : 4 Luck 429. 

[2] Benefit of specified person or class of persons 
such as kindreds, dependants and others is not a public 
purpose. (Vol 16) 1929 Oudh 225 (227) ; 4 Luck 429. 

[3] A gift which benefits only a small section of the 
public may be a public trust, (Vol 30) 1943 Pat 135 
(140) ; 21 Pat 815. 

[4] Where a substantial portion of the profits of the 
endowed property is earmarked for the support of 
relations of settlor and remaining portion for public of 
Shia community, the wakf is not wholly for public 
purposes. (VoJ 17) 1930 Oudh 53 (54). 

[5] A trust providing for “sadabarat" and for con- 
tribution towards marriages and education of Brahmin 
children is a public trust though the deity to which the 
property was endowed may be installed in a private 
temple which is open to public. (Vol 16) 1929 Pat 723 
(728). 

[6] Dedication of property to idol is a trust of 
religious nature which this Act is intended to cover. 
(Vol 28) 1941 Nag 317 (319) : I L R (1942) Nag 468. 

[7] A mosque built with public subscriptions and used 
by Muhammadan public for offering prayers was 
held a “religious trust" within the meaning of S. 3. 
(Vol 23) 1936 Lah 695 (696) : 17 Lah 768. 

[8] Where a grant by the disciple is described as 
‘Gurudakshina’ and the grant is to be held by the grantee 
generation after generation, the gift is to the Mahant 
personaUy. (Vol 30) 1943 Pat 135 (139) : 21 Pat 815. 

11. Res judicata. — See Section 5. 

Section 5 — Note 1 

Death of trustee — [1] Cause of action against 
trustee terminates on his death and does not survive 
against his widow or daughter. (Vol 31) 1944 Nag 190 
(192) ; I L R (1944) Nag 776. 

Further inquiries.^' — [21 Before passing an 
order under S. 5 the Court to which an application is 
presented under S. 3 must determine whether there is 
a trust to which the Act applies and. also whether the 
petitioner is a person interested in the trust. It cannot 
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(2) On the date fixed for the hearing of the petition, or on any subsequent date to which the 
hearing may be adjourned, the Court shall proceed to hear the petitioner and the trustee, if he 
appears, and any other person who has appeared in consequence of the notice, or who it considers 
ought to be heard, and shall make such further inquiries, if any, as it thinks fit. The trustee may 
and, if so required by the Court, shall, at the time of the first hearing or within such time as the 
Court may permit, present a written statement of his case. If he does present a written statement, 
the statement shall be signed and verified in the manner prescribed by the Code of Civil Procedure, 
1908, for signing and verifying pleadings. 

(8) If any person appears at the hearing of the petition and either denies the existence of the 
trust or denies that it is a trust to which this Act applies, and undertakes to institute within three 
months a suit for a declaration to that effect and for any other appropriate relief, the Court shall 
order a stay of the proceedings and, if such suit is so instituted, shall continue the stay, until the 
suit is finally decided. 

(4) If no such undertaking is given, or if after the expiry of the three months no such suit 
has been instituted, the Court shall itself decide the question. 

(5) On completion of the inquiry provided for in sub-section (2), the Court shall either dis- 
miss the petition or pass thereon such other order as it thinks fit : 

Provided that, where a suit has been instituted in accordance with the provisions of sub- 
section (3), no order shall be passed by the Court which conflicts with the final decision therein. 

(6) Save as provided in this section, the Court shall not try or determine any question of 
title between the petitioner and any person claiming title adversely to the trust. 

6 * If a trustee without reasonable excuse fails to comply with an order made under sub- 
JS'ailme 0 / trustee to section (6) of section 5, such trustee shall, without prejudice to any other 
coni'ply with order under penalty or liability which he may incur under any law for the time being 
sechon 5. in force, be deemed to have committed a breach of trust affording ground 

for a suit under the provisions of section 92 of the Code of Civil Procedure, 190S; and any such suit 
may, so far as it is based on such failure, be instituted without the previous consent of the 
Advocate-General, 


Section 5 (contd.) 

pass an order without enquiry, {19B4) 1934 M W N 205 
(206). 

[3] Where on an application the other party objects 
on the ground that recourse to the Act was barred by an 
award iii arbitration, the District Judge has jurisdiction 
to decide whether the trust was one to which the Act 
applies. (Vol 29) 1942 Oudh 387 (387). 

“1/ no such undertaking is given.^* — [4] Where 
no undertaking required by S. 5 (3) is given, the District 
Judge himself can decide whether the trust is one to 
which the Act applies. (Vol 25) 1938 Oudh 262 (262,263). 

Nakcre of proceeding, — [5] The decision of the 
Court under this Act, a decision from which by S. 12 
there is'no appeal, is a decision in a summary proceeding 
which is not a suit nor of the same character as a suit. 
(Vol 27) 1940 P C 7 (9) : 67 Ind App 1 ; 15 Luck 1 ; 
I L R (1940) Kar PC 25 (P 0). (Doctrine of res judi- 
cata does not apply.); (Vol 31) 1944 Nag 190 (191) : 
I L R (1944), Nag 775. 

Proper party, — [6] Application under. S, 3 — All the 
trustees of a temple should be made parties and given 
notice. (Vol 12) 1925 Mad 135 (136). 

E7] A person who has claims adverse to the trust 
and who is not liable under B. 3 is not proper party. 
(Vol 12) 1925 Cal 537 (538), 

'*Qti6Stion of Utle,"^ — [8] The Court while deciding the 
question as to the existence of the trust cannot try or 
determine any question of title as between the peti- 
tioner and any person claiming adverse to the trust. 
(Vol 21) 1934 Bom 343 (344) : 58 Bom 623. 

Bes judicata, — [9] A person aggrieved with an 
ordfi^ passed under this Act holding a trust as public 
‘ can institute a separate suit to have it declared other- 
wise, The order passed being one in, a summary pro- 


ceeding does not operate as res judicata even though 
he was a party to the proceedings, (Vol 27) 1940 P C 
7 (9) : 67 Ind App 1 ; 15 Luck 1 : I L B (1940) Kar 
P C 25 (P G); (Vol 16) 1929 All 506 (508) ; 51 All 805; 
(Per Niamatullah J,); (Vol 21) 1934 Bom 343 (345) : 58 
Bom 623; (Vol 21) 1934 Lah 771 (773) ; 16 Lah 85 ; 
(Vol 31) 1944 Nag 190 (191) : I L B (1944) Nag 775 ; 
(Vol 22) 1935 Oudh 96 (106). 

Suit for declaration, — [10] In a suit by a trustee 
under S. 5 (3) of the Act that the trust is not a public 
trust and the Act does not apply thereto, the onus is on 
the party who alleges that the property is trust property 
held for public purpose. (Vol 30) 1943 Pat 135 (137) : 
21 Pat 815. 

[11] As to whether an appeal or revision lies from 
an order passed under this section, see section 12. 

Section 6 — Note 1 

[1] Under S. 6 once the breach is committed by dis- 
obedience of orders to produce accounts a suit under 
S. 92, Civil P, C., can be filed without sanction from 
the Advocate -General. (Vol 20) 1933 Mad 854 (854, 
855) ; 57 Mad 153. 

[2] Once a breach of trust has been committed by a 
trustee by his refusal to produce the accounts, any 
person (who need not be the person who obtained per- 
mission from the Court) can institute the suit under 
S. 92, Civil P. C., though he may not be interested in 
the trust. (Vol 20) 1933 Mad 85*4 (854) : 57 Mad 153. 

[3] A suit under S. 92, Civil P. C., for a breach of 
trust under S. 6 of this Act, can be prosecuted by the 
remaining plaintiffs though some of the plaintiffs happen 
to drop out and even though they happen to be the 
persons who obtained the permission to file the suit. 
(Vol 20) 1933 Mad 854 (856) : 57 Mad 153. 

[4] In a suit under S, 92, Civil P. C.^ for breach of 
trust by virtue of S. 6, the reliefs claimed must be con- 
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7. (1) Save as hereinafter provided in this Act, any trustee of an express or eonstruetive 
Pow&rs of trustee to trust created or existing for public purpose of a charitable or religious nature 

apply for directions, apply by petition to the Court, within the local limits of whose jurisdic- 

tion any substantial part of the subject-matter of the trust is situate, for the opinion, advice or 
direction of the Court on any question affecting the management or administration of the trust 
property, and the Court shall give its oj)inion, advice or direction, as the case may be, thereon : 

Provided that the Court shall not be bound to give such opinion, advice or direction on any 
question which it considers to be a question not proper for summary disposal. 

(2) The Court on a petition under sub-seetion (l), may either give its opinion, advice or 
direction thereon forthwith, or fix a date for the hearing of the petition, and may direct a copy 
thereof, together wuth notice of the date so fixed, to be served on such of the persons interested in 
the trust, or to be published for information in such manner, as it thinks fit. 

(3) On any date fixed under suh-section (2) or on any subsequent date to which the hearing 
may be adjourned, the Court, before giving any opinion, advice or direction, shall afford a reason- 
able opportunity of being heard to all persons appearing in connection with the petition. 

(4) A trustee stating in good faith the facts of any matter relating to the trust in a petition 
under sub-seetion ( l), and acting upon the opinion, advice or direction of the Court given thereon, 
shall be deemed, as far as his own responsibility is concerned, to Have discharged his duty as such 
trustee in the matter in respect of which the petition was made. 

8 . The costs, charges and expenses of and incidental to any petition, and all proceedings in 
Costs of petition connection therewith, under the foregoing provisions of this Act, shall be in the 

under this Act, discretion of the Court, which may direct the whole or any part of any such 
costs, charges and expenses to be met from the property or income of the trust in respect of which 
the petition is made, or to be borne and paid in such manner and by such persons as it thinks fit : 

Provided that no such order shall he made against any person (other than the petitioner) who 
has not received notice of the petition and had a reasonable opportunity of being heard thereon. 

9. No petition under the foregoing provisions of this Act in relation to any trust shall be 
Savings, entertained in any of the following circumstances, namely ; — 

(a) if a suit instituted in accordance with the provisions of section 92 of the Code of Civil. 

Procedure, 190S, is pending in respect of the trust in question ; 


Section 6 (contd,) 

fined to those which arise out of the failure to produce 
the accounts and are connected with it. {Vol 20) 1933 
Mad 864 (856) : 57 Mad 153. 

[See however (Vol 17) 1930 All 582 (583) : 52 All 
868. (The District Judge can grant any relief under 
S. 92 (1), Civil P, C.)3 

[5] The terms of S. 6 are intended to define the 
consequences of the orders made by the District Judge. 
But the words “if a trustee without reasonable cause 
fails to comply** in the section cannot be read to ex- 
clude a contention in a regular suit that the plaintiff is 
not a trustee or to prevent a similar contention being 
raised by a defendant to a suit under S. 92, Civil P. C. 
(Vol 27) 1940 P C 7 (9) : 67 Ind App 1 : 15 Luck 1 : 
I L R (1940) Kar P C 25 (P C). 

[6] In a suit under S. 92, Civil P. C., instituted on 
the basis of S. 6 of this Act, a wholesale enquiry into the 
general misconduct of the defendant or his negligence 
cannot he made. (Vol 17) 1930 All 582 (584) ; 52 
All 863. 

[7] Suit on basis of S. 6, filed — Accounts for whole 
period of trusteeship can be ordered. (Vol 17) 1930 All 
582 (584) ; 52 All 863. 

Section 7 — ^Note 1. 

[1] A trustee can apply to the Civil Court, within 
whose jurisdiction a substantial part of the subject- 
matter of the trust is situate, for advice, opinion or 
direction, with respect to administration or manage- 
ment of the trust property. (Vol 22) 1985 All 360 (361). 


[2] A trustee is entitled to seek advice for his own 
protection and if he follows that advice he is protected, 
but if he does not choose to follow it he cannot be 
compelled to do so although failure to follow will he at 
his own risk. (Vol 23) 193e All 801 (802). 

[3] The District Judge should not express an opinion 
without allowing the parties to produce evidence and 
without going into the points in controversy and where 
he does so it constitutes material irregularity in the 
exercise of jurisdiction. (Vol 22) 1935 All 147 (147). 

[4] When a trustee makes an application to the 
District Judge to obtain his advice or opinion, a case is 
presented before him for decision. (Vol 16) 1929 All 581 
(583) : 51 All 957. 

ISee also (Vol 4) 1917 P C 71 (74) : 44 Ind App 261 : 
40 Mad 793 (PC). (The word ‘case* cannot be confined to 
a litigation in which there is a plaintiff who seeks to 
obtain particular relief as damages or otherwise against 
a defendant who is before the Court. It includes an 
eof parte application also and the matter adjudicated 
upon is a ease — Case under the Bengal and Madras 
Native Religious Endowments Act, 1863.)] 

[5] Order of District Judge on an application under 
S. 7 cannot he treated as a decree nor can it be re- 
garded as an appealable order. (Vol 22) 1935 All 147 
(148). 

[6] Where there has been a material irregularity in 
the exercise of jurisdiction and the ease has been decided 
the High Court has powers to interfere in revision. 
(Vol 22) 1935 All 147 (148). 
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(b) if the trust property is vested in the Treasurer of Charitable Endowments, the Adminis- 
trator-General, the Official Trustee, or any Society registered under the Societies Eegistra- 
tion Act, I860 ; or 

(o) if a scheme for the administration of the trust property has been settled or approved by 
any Court of competent jurisdiction, or by any other authority acting under the provi- 
sions of any enactment. 

10. (1) In any suit instituted under section U of the Eeligious Endowments Act, 1863, or 
Power of Courts as to costs under section 92 of the Code of Civil Procedure, 1908, the Court 
^in certain suits against trustees trying such suit may, if, on application of the plaintiff and after 
of charitable and religious triists. hearing the defendant and making such inquiry as it thinks jfit, it 
is satisfied that such an order is necessary in the public interest, direct the defendant either to 
furnish security for any expenditure incurred or likely to be incurred by the plaintiff in instituting 
■and maintaining such suit, or to deposit from any money in his hands as trustees of the trust to 
which the suit relates such sum as such Court considers sufficient to meet such expenditure in 
whole or in part. 

(^) When any money has been deposited in accordance with an order made under sub- 
section (l)t the Court may make over to the plaintiff the whole or any part of such sum for the 
conduct of the suit. Before making over any sum to the plaintiff, the Court shall take security from 
the plaintiff for the refund of the same in tlae event of such refund being subsequently ordered by 
the Court. 

Provisions of the Code of 11. (l) The provisions of the Code of Civil Procedure, 1908, 

Civil Procedure to a^pply. relating to — ' 

(a) the proof of facts by affidavit, 

(h) the enforcing of the attendance of any person and his examination on oath, 

fcj the enforcing of the production of documents, and 

(d) the issuing of commissions, 

shall apply to all proceedings under this Act, and the provisions relating to the service of sum- 
monses shall apply to the service of notices thereunder. 

(^) The provisions of the said Code relating to the execution of decrees shall, so far as they 
.are applicable, apply to the execution of orders under this Act. 

12. No appeal shall lie from any order jmssed or against any opinion, advice or direction 
Barring of cpyeals, given under this Act. 

PROVINCIAL AMENDMENT. 

Bengal — After section 12 the following section skall be added 

This Act not to apply to ^‘13. The provisions of this Aot^ shall not, so far as they are inconsistent with 
^akf property in Bengal, the provisions of the Bengal Wahf Act, 1934, apply, to any wakf property in Bengal.** 

— Bengal AOt 8 [VIII] of 1934, S. 81. 


Section 10 — ^Note 1. 

[1] Defendant may either furnish security or deposit 
money and the Court cannot specify which he is to do. 
(Vol 11) 1924 Lab 408 (409). 

[2] An order asking defendant to deposit money in 
Cotat under S, 10 is a ‘case* within S. 115, Civil P. 0. 
tVol II) 1924 Lah 408 (408), 

Section 12 — Note 1. 

[1] The decision of the District Judge under the Act 
is one from which there is no appeal. (Vol 27) 1940 P O 
7, m : 67 Ind App 1 : 15 Luck 1 ; I L B (1940) Ear 


[2] Order under S. 3 is revisahle. (Voi 25) 1938 Oudh 
262 1262, 263); (Vol 23) 1936 Lah 695 (696) ; 17 Lah 
768. 

[But see (Vol 29) 1942 Oudh 387 (387, 388). 
(Decision under S. 3 is a decision in a summary pro- 
ceeding and is not revisahle.)] 

[3] Eevision lies against an Order passed under S. 5. 
(Vol 23) 1936 All 4n (411); (Vol 16) 1929 All 581 (583, 
684) : 61 Ail 957. ^ 

[4] Where the District Judge decides under* sub- 
section (4) of S. 5 and there is no illegality or material 
irregularity, a revision will not lie against his order. 
(Vol 25) 1938 Oudh 262 (262). 
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Sections. 

1. Title, extent and commencement. 

2. Definition. 

3. Appointment and incorporation of Treasurer 
of Charitable Endowments, 

SA. Definition of “appropriate G-overnment”, 
etc. 

4. Orders vesting property in Treasurer, 

•5. Schemes for administration of property 
vested in the Treasurer. 

€. ilode of applying for vesting orders and 
schemes. 

7. [Bepealed.] 

’S. Bare trusteeship of Treasurer. 


Sections. 

9. Annual publication of list of properties 
vested in Treasurer. 

10. Limitation of functions and powers of 
Treasurer. 

11. Provisions for continuance of office of 
Treasurer in certain contingencies, 

12. Transfer of property from one Treasurer to 
another. 

13. Power to frame forms and make rules,, 

14. Indemnity to Government and Treasurer^ 

15. Saving with respect to Advocate-General 
and Official Trustee. 

16. [Bepealed.] 


STATEMENT OF OBJECTS AND REASONS. 


“On many occasions the want has been felfc in India 
of an official capable of discharging the functions which 
are discharged in England by the Official Trustee of 
Charity Lands and the Official Trustees of Charitable 
Funds. The object of this Bill is to meet that want. 

2. Uueh property has from time to time in different 
parts of India been vested by founders in public 
servants, such as the Collector, Director of Public In- 
struction, Accountant-General and Divisional Commis- 
sioner. With respect to a case in which an Accountant- 
General and a Divisional Commissioner had been 
named as trustees, the Officiating Advocate-General of 
Bengal and the Officiating Standing-Counsel stated in a 
joint opinion in 1885 that persons cannot, as holders of 
certain posts, be appointed trustees “unless these posts 
are corporate ones’*. “Neither the office of the Account- 
ant-General nor that of the Commissioner,'* they ob- 
served, “is a corporate office; and even if appointed by 
the designation of their office only, and not by name, 
the trust-fund would vest in them as individuals, and 
they would remain trustees until they themselves ap- 
pointed others to succeed them or until they died.” 

3. There is a difficulty in India in finding any cor- 
poration capable of acting as a trustee in such cases as 
this Bill is designed to mept. The Secretary of State for 
India in Council and the Governor-General in Council 
.are incapable of being trustees (L. R. 15 Oh. D. 9). It 
has also been held that Anglican Bishops and Arch- 
deacons in India, who have been constituted by Letters 
Patent to be perpetual corporations, with power to take 
and hold property under grant or licence from the 
Crown, are not capable of acting as trustees in some of 
the cases for which this Bill is intended to provide. To 
zthe question whether the Lord Bishop of Calcutta in his 


corporate capacity might not, under the Letters Patent 
fox the Bishopric of Calcutta, bearing date the 14th May 
1814, hold land upon trust for a Diocesan School so 
that, upon his ceasing to be Bishop, it would devolve 
without a deed upon his successor in the Bishopric, an 
eminent counsel in England, to whom the question was 
referred, has replied in the negative. “It is quite true,” 
he remarks, “that the Bishop is a corporation sole, and 
in that capacity can hold the lands belonging to his 
See. He may, however, only hold sach lands as by 
grant or licence from the Company (Now Her Majesty) 
he is authorized to take, hold and enjoy. I think it is 
clear that the Letters Patent only refer to lands belong- 
ing to, or purchased out of moneys belonging to, the 
Bishopric. ... on the whole. I am of opinion that, if 
the land in question was conveyed to the- Bishop as a 
trustee, it would pass on his death not to his successor 
but to his executors.’* 

4. The Bill, it will be observed, is of a purely permis- 
sive character. The Government will be unable to make 
a vesting order or frame a scheme except on application 
for that purpose, and may, if it sees fit, refuse to act. 
The corporation sole in whom as Treasurer of Charitable 
Endowments property may be vested is, except as re- 
gards the disposal of any property by direction of the 
Government, to have nothing to do with the adminis- 
tration of the property. He is to be a bare trustee, the 
object of vesting the property in him by his name of 
office as a corporation sole being to secure the holding 
of the property by some one always present, and to 
avoid the difficulty and expense of appointing a new 
trustee on the retirement or death of any incumbent of 
the trust.” 

—Gazette of India, 1889, Part V, Page 137. 


ACT HOW AFFECTED i,BY SUBSEQUENT LEGISLATION. 
— Adapted by A. 0. 

— Amended in Bengal by Bengal Act, XIII of 1934. 

— Repealed in part and amended by Act, XXXVIII of 1920. 

COGNATE ACTS AND PROVISIONS. 

1. Charitable and Religious Trusts Act, XlY op 1920. 


IM. 26. 
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THE CHARITABLE ENDOWMENTS ACT, 1890 

(ACT VI OP 1890)® 

[7th March, 1S90.J 

An Act to 'provide for the, Vesting and Administration of Propert'y held 
in trust for charitable purposes. 

Wheeeas it is expedient to provide for the vesting and administration of property held in. 
trust for eharitahle purposes ; It is hereby enacted as follows : — 

[a] For Keport of the Select Committee, see Gazette of India, 1890, p. 66 ; and for Proceedings in Council se€A 
%hid., 1889, Pt. YI, pp. 117 and 190, and ibid,, 1890, Pt. YI, p. 37. 

This Act has been declared to be in force in the Sonthal Parganas by the Sonthal Parganas Settlement Begula- 
tion (3 £III] of 1872), S. 3 ; in the Khondmals District by the Khondmals Laws Begulation, 1936 (4 [lY] ot 
1936), S. 3 and Sch* ; and in the Angul District by the Angul Laws Begulation, 1936 (5 [V] of 1936),, 
S. 3 and Sch. 

This Act has been amended in its application to Bengal by the Bengal Wakf Act, 1934 (Ben. 13 [XIII] of 1934)w 

Title, extent and com- (2 J This Act may be called the Chaeitable Endowments 

mencement, ACT, 1890. 

(2) It extends to the whole of British India, inclusive of ^ British. 

Baluchistan ; and 

( S) It shall come into force on the first day of October, 1890, 

[a] The words ‘^Tipper Burma and” were repealed by the Burma Laws Act, 1898 (13 [XIII] of 1898), 

S. 18 and Sch. V. 

2. In this Act “charitable purpose” includes relief of the poor, education, medical relief and 
Definition, the advancement of any other object of general public utility, but does not 

include a purpose which relates exclusively to religious teaching or worship. 

3. ^[(1) The Central Government may appoint an officer of the Government by the name of 
Appointment and moor- his office to be Treasurer of Charitable Endowments for India, and the 

poraiion of Treasurer of Government of any Province may appoint an officer of the Government. 
CharUahle Endoivmenis, by the name of his office to be Treasurer of Charitable Endowments for 
the Province.] 

(2) Such Treasurer shall, for the purposes of taking, holding and transferring moveable or* 
immoveable property under the authority of this Act, be a corporation sole by the name of the 
Treasurer of Charitable Endowments for ^ [India or, as the case may be, the Province], and, as 
such Treasurer, shall have perpetual succession and a corporate seal, and may sue and he sued in 
his corporate name, 

[a] Substituted by A. O. for the original sub-section {!), [b] Substituted by A.O. for “the territories subject to 
the Local Government”. 

*‘[3A. In the subsequent provisions of this Act, “the appropriate Government” means, as 
Definition of '"appro- respects a charitable endowment, the objects of which do not extend 
priate Government,'* etc, beyond a single Province and are not objects to which the executive ' 
authority of the Central Government extends, the Government of the Province, and as respects^ 
any other charitable endowment the Central Government.] 

[a] Inserted by A. 0. 

i, (l) Where any property is held or is to be applied in trust for. a charitable purpose, the 
Orders vesting [appropriate Government], if it thinks fit, may, on application made as 
property in Trea- hereinafter mentioned, and subject to the- other provisions of this section, order,. 

by ^notification in the Official Gazette, that the property be vested in the 
Treasurer of Charitable Endowments on such terms as to the application of the property or the 
income thereof as may he agreed on between the [appropriate Government] and the person or 
persons making the application, and the i^roperty shall thereupon so vest accordingly. 

(2) When any property has vested under this section in a Treasurer of Charitable Endow- 
menis, he is entitled to all documents of title relating thereto. 

(4) An order jmder this section vesting property in a Treasurer of Charitable Endowments^ 

Section 4 — Note 1 

tl] “Wehave made it clear that a Treasurer of Chan- of property vested in him as such Treasurer.” — Select: 

table Endowmeute is not to be an administering trustee Committee Deport, 
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shall not require or be deemed to require him to administer the property, or impose or be deemed 
to impose upon him the duty of a trustee with respect to the administration thereof. 

M Substitiiied by A. 0. for ‘‘Local Government”, [b] For notifications issued under this section in conjunc- 
tion with S. 5, see diSerent local Rules and Orders, [c] Sub-section (3) was repealed by A. 0. 

S. (1) On application made as hereinafter mentioned, and with the concurrence of the person 

Scheynes for or persons making the application, the ^[appropriate Government], if it thinks fit, 
administration settle a scheme for the administration of any property which has been or is to 
Vested vested in the Treasurer of Charitable Endowments, and may in such scheme 

Treasurer. appoint, by name or office, a person or persons, not being or including such Trea- 
surer, to administer the property. 

(2) On. application made as hereinafter mentioned, and with the concurrence of the person or 
persons making the application, the ® [appropriate Government] may, if it thinks fit, modify any 
scheme settled under this section or substitute another scheme in its stead. 

(S) A. scheme settled, modified or substituted under this section shall, subject to the other 
provisions of this section, come into operation on a day to be appointed by the ® [appropriate 
Government] in this behalf, and shall remain in force so long as the property to which it relates 
continues to be vested in the Treasurer of Charitable Endowments or until it_has been modified or 
another such scheme has been substituted in its stead. 

(4) Such a scheme, when it comes into operation, shall supersede any decree or direc- 
tion relating to the subject-matter thereof in so far as such decree or direction is in any 
way repugnant thereto, and its validity shall not be questioned in any Court, nor shall 
any Court give, in contravention of the provisions of the scheme or in any way contrary or in 
addition thereto, a decree or direction regarding the administration of the property to which the 
scheme relates ; 

^[Provided that nothing in this sub-section shall be construed as precluding a Court from 
inquiring whether the Government by which a scheme was made was the appropriate Government.] 

(5) IxL the settlement of such a scheme effect shall be given to the wishes of the author of 
the trust so far as they can be ascertained, and, in the opinion of the ® [appropriate Government], 
effect can reasonably be given to them. 

(6) Where a scheme has been settled under this section for the administration of property not 
already vested in the Treasurer of Charitable Endoi^ments, it shall not come into operation until 
the property has become so vested. 

[a] 8ubstiti(,ted by A. 0. for “Local Government”, [b] Inserted by A. O. 

PROVINCIAL AMENDMENT. 

Bengal. — To section ^ the following proviso shall be added, namely : — 

“Provided that the powers of the Provincial Government under this section for the settlement, modification or 
substitution of a scheme for the administration of any property shall, in respect of any wakf property in Bengal, 
be exercised, subject to the approval of the Provincial Government, by the Board of Wakfs appointed under the 
Bengal Wakf Act, 1934,” 

— Bengal Act 13 [XIII] of 1934, S. 79. 

Mode of applying for vest- 6. (l) The apphcation referred to in the two last foregoing sections 

ing orders and sclieines. must be made, — 

(a) a the property is already held in trust for a charitable purpose, then by the person acting 
in the administration of the trust, or, where there are more persons than one so acting, 
then by those persons or a majority of them ; and 

(h) ii the property is to be apiDlied in trust for such a purpose, then by the person or persons 
proposing so to apply it. 

(2) For the purposes of this section the executor or administrator of a deceased trustee of 
property held in trust for a charitable purpose shall be deemed to be a person acting in the ad- 
ministration of the trust. 

PROVINCIAL AMENDMENT. 

Bengal. — After section 6 the following sub*seetioia shall be added, namely ; — 

'^(3) An application for the vesting of any property of the nature specified in sub-section (B) oi section 4 may, 
notwithstanding anything contained in this section, be made by the Commissioner of Wakfs appointed under the 
Bengal Wakf Act, 1934, where such property is under the administration of an official mutwalli or of a mutwalli 
appointed under section 40 of that Act,” — Bengal Act 13 [XIII] of 1934, S. 80. 

Section 5 — Note 1 

[1] “We have provided more fully here for the ap- sion and protection of schemes settled under the 
pointment of administrating trustees, and the revi- section.” — Select Committee Beport 
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7* [Exercise by Governor-General in Council of powders of Local Government. ] Bepealed 

by A. 0. 

8. (1) Subject to the provisions of this Act, a Treasurer of Charitable Endowments shall not, 
Bare trusteeship as such Treasurer, act in the administration of any trust whereof any of the 

of Treasurer. property is for the time being vested in him under this Act. 

(2) Such Treasurer shall keep a separate account of each property for the time being so 
vested in so far as the property consists of securities for money, and shall apply the property or 
the income thereof in accordance with the provision made in that behalf in the vesting order under 
section 4 or in the scheme, if any, under section 5, or in both those documents. 

(3) the case of any property so vested other than securities for money, such Treasurer 
shall, subject to any special order which he may receive from the authority by whose order the 
property became vested in him, permit the persons acting in the administration of the trust to have 
the possession, management and control of the property, and the application of the income thereof, 
as if the property had been vested in them. 

9. A Treasurer of Charitable Endowments shall cause to be published annually in the [Official 
Annual pMication of Gazette], at such time as the ^[appropriate Government] may direct, a 

list of 'properties vested list of all properties for the time being vested in him under this Act and 
in Treasurer. an abstract of all accounts kept by him under sub^section (2J of the last 

foregoing section. 

[a] Suhstitutcd by A. O. for “local official Gazette**, [b] Substituted by A. O. for “Local Government**. 

10. (1) A Treasurer of Charitable Endowments shall always be a sole trustee, and shall not. 
Limitation of functions as such Treasurer, take or hold any property otherwise than under tiae 

mid powers of Treasurer. provisions of this Act, or subject to those provisions, transfer any pro- 
perty vested in him except in obedience to a decree divesting him of the property, or in compliance 
with a direction in that behalf issuing from the authority by whose order the property became 
vested in him. 

(2) Such a direction may require the Treasurer to sell or otherwise dispose of any property 
vested in him, and, with the sanction of the authority issuing the direction, to invest the proceeds 
of the sale or other disposal of the property in any such security for money as is ^[specified in the 
direction], or in the purchase of immoveable property. 

(3 ) When a Treasurer of Charitable Endowments is divested, by a direction of *^[the appro- 
priate Government] under this section, of any property, it shall vest in the person or persons acting 
in the administration thereof and be held by him or them on the same trusts as those on which it 
was held by such Treasurer. 

M Substituted by A. 0. for “mentioned in section 4, sub-section (3), clause (a)^ (h)y (c), (d) ox (ey\ [b] Sub- 
stituted by A. 0. for “the Local Government or the Governor-General in Councir*. 

11. If the office held by an officer of the Government who has been appointed to be a 
Provisions for continuance Treasurer of Charitable Endowments is abolished or its name is 

of of f ice of Treasurer in cer- changed, the ® [appropriate Government] may appoint the same or 
tarn cmihngencics. another officer of the Government by the name of his office to be such 

Treasurer, and thereupon the holder of the latter office shall be deemed for the purposes of this 
Act to be the successor in office of the holder of the former office, 

[a] Substituted by A. 0. for “Local Government’’ ^hich had been substituted for “Governor-General in 

Council** by the Devolution Act, 1920 (38 [XXXTIII] of 1920), S. 2 and Soh, I. 

®’[12. If by reason of any alteration of areas or by reason of the appointment of a Treasurer of 
Transfer of property Charitable Endowments for India or for any Province for which such a 
from one Treasurer to Treasurer has not previously been appointed or for any other reason it 
another. appears to the Central Government that any property vested in a Treasurer 

of Charitable Endowments should be vested in another such Treasurer, that Government may 
direct that the property shall he so vested and thereupon it shall vest in that other Treasurer and 
ins successors as fully and effectually for the purposes of this Act as if it had been originally 
vested in him under this Act.] 

[a] Substituted hy A. O, for the original S. 12, 

Section 10 — Note 1 

Ci] * 'We have j^^iovided for the vesting in administer- table Endowments has been divested by a direction of 

ing tciistees of propierty of which a Treasurer of Chari- the Government.’* — Select Committee Beport* 
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a:i3. 

Power to frame forms (2) The '[appropriate GoTernraent] may make rules consistent with 

and make rules. this Act for — 

(a) iffescribing the fees to be paid to the Government in respect of any property vestal 
tinder this Act in a Treasurer of Charitable Endowments ; 

(b) regulating the cases and the mode in which schemes or any modification thereof are to be 
published before they are settled or made under section 5 ; 

(c) prescribing the forms in which accounts are to be kept by Treasurers of Charitable 
Endowments and the mode in which such accounts are to be audited ; and 

(d) generally carrying into effect the purixjses of this Act.] 

[a] Substituted by the Devolution Act, 1920 (38 [XXXYIH] of 1920), S. 2 and Sell. I, for tiie original section, 
[bj Sub-section (1) was repealed by A. 0. [e] Substituted by A. 0. for “Local Government. 

14. No suit shall be Instituted against the ® [Crown] in respect of anything done or iDurporting 
Indemnity to Govern- to he done under this Act, or in respect of any alleged neglect or omission 
iiient a7id Treasurer* I;q perform any duty devolving on the Government under this Act, or m 
respect of the exercise of, or the failure to exercise, any power conferred by this Act on the 
Government, nor shall any suit be instituted against a Treasm*er of Charitable Endowments except 
for divesting him of property on the ground of its not being subject to a trust for a charitable 
purpose, or for making him chargeable with or accountable for the loss or misapplication of any 
property vested in him, or the income thereof, w’here the loss or misapx)lieation has been occasioned 
by or through his wilful neglect or default. 

[a] Substituted by A. O. for “Govermneut.*’ 

16. Nothing in this Act shall be construed to impair the operation of section 111 of the 
Saving with respect to ^Statute 53, George III, Chapter 155, or of any other enactment for the 
Advocate General and time being in force, respecting the authority of an Advocate General at a 
Off icial Trustee* presidency to act with respect to any charity, or of sections 8, 9, 10 and 11 

of Act ^NO. XVII of 1864 ( an Act to constitute an Office of Official Trustee) respecting the 
vesting of property in trust for a charitable purpose in an OjBScial Trustee. ^ 

[a] The East India Company Act, 1813, was repealed by the Government of India Act, 1915 (5 & ® 
c, 61). Cb] The Official Trustees Act, 1864, was repealed by the Official Trustees Act, 1913 (2 [IlJ of 191oJ- 

16. [General controlling authority of Governor-General in Council.] Bepealed by the 
Devolution Act, 1920 (38 [XXXVIII] of 1920), S* 2 and Sell* I, Pt* L 
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Section 14 — Note 1 tions Act, 1882 (45 & 46 Viet., Ch. 50) to which, 

[1] “In settling this section we have had regard to and to the cases on which that secti^ was bas^, our 

the expression of section 226 of the Municipal Corpora- attention was directed . . . *’ — Select Committee Meport* 
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THE CHILD MAEEIAGE EESTEAINT ACT, 1029 
(AOI XIX OF 1929).“ 


[Ist October, 1989.] 

An Act to restrain the solemnisation of child marriages. 

WeeBiEAS it is expedient to restrain the solemnisation of child marriages; It is hereby enacted 
as follows : — 

[a] For Statement oi Objects and Seasons, see Gazette of India, 1927, Pt. V, p. 28 ; for Beports of Select Com- 
mittees, see ibid., 1928, Pt. "V, pp. Ill and 165. 

Short title, extent 1. ( l) This Act may be called the OHlliD Mabeiage Ebsteainx Act, 
and commencement, ^ [1929] . 

(2) It extends to the whole of British India, including British Baluchistan and the Sonthal 
Parganas '^[and applies also to : 

( a) all British subjects and servants of the Crown in any part of India; and 

(b) all British subjects who are domiciled in any part of India wherever they may be]. 

(3) It shall come into force on the 1st day of April, 1930. 

[a] Substituted by the Kepealing and Amending Aet, 1930 (8 [VIII] of 1930), S. 2 and Sob. I, for *‘1928’\ [b] 
Added to S. 1 (2) by the Child Marriage Restraint (Amendment) Act, 1938 (7 [VII] of 1938), S. 2. [12-3-1938]. 

' Definitions, 2. In this Act, unless there is anything repugnant in the subject or context, — 

(a) “child** means a person who, if a male, is under eighteen years of age, and if a female, 
is under fourteen years of age ; 

(b) “child marriage” means a marriage to which either of the contracting parties is a child; 
(o) “contracting party” to a marriage means either of the parties whose marriage is ®'[or is 

about to be] thereby solemnised; and 

‘minor” means a person of either sex who is under eighteen years of age. 

[a] Inserted by the Child Marriage Restraint (Second Amendment) Act, 1938 (19 [XIX] of 1938), S, 2. 
[9-4-1938]. 


The Child Marriage Restraint Act 
Preamble — Note 1 

[1] This Act aims at the restraint of performance of 
certain marriages. The question of validity of the 
marriages is beyond the scope of this Act. (Vol 23) 
1936 All 11 (12) : 36 Cri L Jour 1483 ; 58 All 402; 
(Vol 26) 1939 All 340 (340); (Vol 23) 1936 All 852 
(853) : 38 Cri L Jour 301. 

[2] An intention to give a child in marriage in 
contravention of this Act is an “unlawful purpose” 
within the meaning of S. 361, Penal Code. (Vol 20) 
1933 Rang 98 (100) : 11 Rang 213 : 34 Cri L Jour 696 
(P B). 

[3] Though this Act does not mention the ofience of 
abetting, yet there can be a prosecution under the 
provisions of the Penal Code for abetting an offence 
under this Act, (Vol 22) 1935 Pat 474 (475) : 37 Cri L 
Jour 227. 

[4] Husband’s obtaining possession of wife below 
14 years is against policy of this Act. His right to 
possession may be enforced by recourse to the Court 
but not by use of force. (Vol 22) 1935 All 916 (917) ; 
37 Cri L Jour 35. 

[5] There is no rule of Hindu law sanctioning early 
marriage. Sanction by usage also is disapproved by the 
Act. (1937) I L R (1937) 2 Cal 764 (766). 

[6] Where mother of ‘a Rajput girl of seven, bride- 
groom and priest^ were convicted under Ss. 6, 4 and 5, 
respectively and in revision it was urged that this Aet 
was ultra vires as previous sanction of the Governor- 
General in Council was not given to the Bill as passed, it 

held that the contracting parties being Hindus came 
within the scope of the original Bill; and that changes 
made by the Select Committee did not render inadequate 
the “previous sanction” accorded. (Vol 20) 1933 Pat 471 
(472): 35 Cri L Jour 20. 

[7] In a case under this Act the Court should not 
Btoctly the principles with regard to setting aside 

of axwpittals. It should derogate from the usual practice 


of not setting aside acquittals except in exceptional 
eases. (Vol 22) 1935 Pat 474 (476) : 37 Cri L Jour 227. 

Section 1 — Note 1 

[1] Clauses (a) and (b) were added to sub-s. (2) by 
Act 7 [VII] of 1938. This addition has the effect ^ of 
making this Aet applicable to the persons mentioned 
therein irrespective of the place where the marriage is 
celebrated. There was a conflict of decisions as to the 
applicabilityof this Act in such a ease prior to the above 
amendment for which see the following cases : (Vol 24) 
1937 Mad 273 (274) : 38 Cri L Jour 587. (Act applies to 
marriages celebrated outside British India.); (Vol 25) 1938 
Nag 235 (237): 39 Cri L Jour 651: ILR (1939) Nag 241. 
(Solemnization of a child marriage outside British India 
is not an ofience.); (Vol 22) 1935 Bom 437 (438) : 37 
Cri L Jour 211 : 59 Bom 745, (Marriage of a minor 
contracted outside British India does not give rise to an 
offence.) 

[2] Minor’s estate in hands of Receiver — Marriage in 
contravention of Act to be performed at place where it 
is not prohibited — Court cannot sanction expenditure. 
(Vol 24) 1937 Cal 257 (258, 259) : 63 Cal 1153. 

[3] An application in an administration suit for 
liberty to spend certain sum for a marriage in contra- 
vention of this Act but outside India, where it is not 
prohibited, cannot be granted. (Vol 28) 1941 Cal 244 (245). 

[4] Mortgage effected by a manager of a joint Hindu 
family for the performance of the marriage of a minor 
in contravention of the provisions of this Aet cannot be 
said to be for a necessary purpose and hence is not bind- 
ing on the minor. (1941) 1941 Nag L Jour 282 (283). 

[5] Held that the presumption was that the accused 
were British subjects and the place of birth being within 
their special knowledge, it was for them to rebut this 
presumption. (Vol 27) 1940 Nag 245 (246) : 41 Cri L 
Jour 645. 

Section 2 — Note 1 

[1] Certificate of birth of a person is conclusive 
evidence of his age so long as it is not disproved by 
evidence of the party denying its correctness. (Vol 22) 
1935 Pat 474 (476) ; 37 Cri L Jour 227. 
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Punishment for male adult 3. WhoeTer, being a male above eighteen years o! age and 

■ielau> twenty-one years of age below twenty-one, contracts a child marriage shall be punishable with 
marrying a child. gjjg which may extend to one thousand rupees. 


Punishment for male adult 
<ibove twentij-one years of age 
<mrrying a child* 


4, Whoever, being a male above twenfcy-one years of age, eon- 
tracts a child marriage shall be punishable with simple imprisonment 
which may extend to one month, or with fine which may extend to 
one thousand rupees, or with both. 


5. Whoever performs, conducts or directs any child marriage shall be punishable with 
Punishment for solemni- simple imprisonment which may extend to one month, or with fine 
sing a child marriage, which may extend to one thousand rupees, or with both, unless he 


'proves that he had reason to believe that the marriage was noc a child marriage. 


6. (l) Where a minor contracts a child marriage, any person having charge of the minor, 
Punishment for parent w’hether as parent or guardian or in any other capacity, lawful or unlaw- 
m' giiardian eonoeryied in does any act to promote the marriage or permits it to be solem- 

child marriage* msed, or negligently fails to prevent it from being solemnised, shall be 

punishable with simple imprisonment which may extend to one month, or with fine which may 
extend to one thousand rupees, or with both : 


Provided that no woman shall be punishable with imprisonment. 


(2) For the purposes of this section, it shall be presumed, unless and until the contrary is 
proved, that where a minor has contracted a child marriage, the person having charge of such 
minor has negligently failed to prevent the marriage from being solemnised, 


Section 3 — Note 1 

[1] A Court senteueing an offender under S. 3 cannot 
direct that, in default of payment of the fine imposed, 
he shall undergo any term of imprisonment. See S. 7. 

SECTION 5— SYNOPSIS 

(1) Section 5. 

(2) Sections 5 and 6. 

1. Section 5.— [1] The words ‘perform, conduct or 
direct* mean completing union and indicate solemniza- 
tion of marriage. Mere participation by parents in cere- 
mony of kanyadan is not penal, (Vol 27) 1940 Bom. 
363 (364): 42 Cri L Jour 62: IL R (1940) Bom. 709. 

[2] Performance of marriage is complete as soon as 
ceremony of marriage is performed. Consummation or 
-Oaana is not part of marriage ceremony. The marriage 
being complete before the consummation, a person may 
be convicted under this Act though consummation has 
not taken place. (Vol 23) 1936 All 11 (11, 12): 36 Cri L 
Jour 1483; 58 All. 402. 

[3] Section 5 takes account only of performing, con- 
ducting or directing actual marriage ceremony itself, and 
not of negotiation, preparation or any other preliminary 
acts. (Vol 25) 1938 Nag. 235 (236): 39 Cri L Jour 
-651: I L B (1939) Nag. 241. 

[4] Merely applying for permission for conducting 
festivities on occasion of marriage does not amount to 
^‘performing, conducting or directing a child marriage,” 
.and clearly Is no offence under S, 5: (Vol 23) 1936 Oudh 
311 (312): 37 Cri L Jour 616: 12 Luck 263. (Permission 
-asked was for holding nach with music and fire-works.) 

[5] Merely advancing money to enable infant to 
marry in violation of the Act is not by itself punishable: 
(1937) I L E (1937) 2 Cal 764 (767). 

[6] Where the person conducting the marriage of 

minor has acted upon the certificate about the age 

from a person of qualifications lower than that of a 
“Civil Surgeon, it cannot be said that the person has 
'acted in good faith. The fact may however be taken 
into consideration when fixing the punishment. (Vol 21) 
1934 All 331 (332): 35 Cri L Jour 677. 

[7] Section 6 contemplates that purohit who solem- 
.nlses marriage must make some reasonable enquiry as 
to the ages and satisfy himself that neither of the partx- 
^cipants is a child. (Vol 24) 1937 Mad 490 (492): I L B 

854: 38 Cri L Jour 594. 


fS] Sentence upon the priest or other celebrant 
should be deterrent. (Vol 20) 1933 Pat 471 (472): 33 
Cri L Jour 20. 

[9] This Act is a penal statute and is applicable to 
all crimes committed under it in British India. The fact 
that the accused ate foreigners makes no difference 
even if such an act is not an offence in the foreign 
place. This matter can be considered in mitigation of 
punishment. (1936) 37 Cri L Jour 757 (767) (Cal). 

[10] Section 5 is wide enough to oovep a case of 
fathers of both bridegroom and bride. (Vol 23) 1936 
All 11 (12); 58 All 402: 36 Ori L Jour 1483. 

[11] For fixing up the place of trial for the offence 
under S, 5, it is immaterial where the tilak ceremony 
took place. It is the place where the marriage ceremony 
was solemnized that fixes the place of trial. (Vol 21) 
1934 All 829 (829) ; 57 All 83: 35 Cri L Jour 1175. 

2. Sections 5 and 6 [1] Sections 5 and 6 deal 

with different offences. For an offence under S. 5 the mar- 
riage is not contracted by the minor and is performed, con- 
ducted or directed by the accused, while for an offence 
under S. 6 the marriage is contracted by the minor and 
the accused being one of the persons mentioned therein 
promotes it or fails to prevent it. (Vol 23) 1936 All'll 

(12) : 58 All 402 : 86 Ori L Jour 1483. 

[2] Where a Hindu parent or ^ardian takes part in a 
child marriage, he is liable to punishment only under S. 6 
and not for two offences under Ss. 5 and 6 respectively. 
Section 5 does not include bridegroom and parent or 
guardian of minor contracting patty. That section 
applies to others. (Vol 19) 1932 Nag 174 (177) : 28 
Nag L E 302 : 34 Cri L Jour 311. 

[3] Section 5 applies only to solemnisation of mapiage 
by others than parents and hence S. 6 alone applies to 
parents who participate in child marriage. (Vol 24) 1937 
Mad 490 (491) ; 38 Cr L J 594 : 1 L B (1937) Mad 854. 

[4] In the case of complaints under Ss. 5 and 6 it is 
essential that the trying Magistrate should find definitely 
that either or both of the contracting parties to the 
marriage were infants, that is, the bridegroom was 
under the age of 18 or that the bride was under the age 
of 14. (Vol 26) 1939 Cal 288 (288) : 40 Ori L Jour 605. 

Section 6 — Note 1 

[1] Application of section is not confined only to 
oases where the minor child directly enters into agreement 
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7. Notwithstanding anything contained in section 25 of the General Clauses Act, 1897, or sec- 
Imp-isonmc 7 it not to be tion 61 of the Indian Penal Code, a Court sentencing an offender under 

(iivarded for offences section 3 shall not be competent to direct that, in default of payment of 
U7ider sectmi 5. imposed, he shall undergo any term of imprisonment. 

8, Notwithstanding anything contained in section 190 of the Code of Criminal Procedure, 1898,, 
Jurisdiction under no Court other than that of a Presidency Magistrate or a ^[Magistrate of the 

this Act. fivst class] shall take cognizance of, or tiy, any offence under this Act. 

[a] The \vords “Afagistrate of the first class** were suhstihited for the words ^'District Magistrate** by the Child 
Marriage Restraint (Second Amendment) Act, 1938 (19 [XIX] of 1938), S. 3. [9-4-1938]. 

®[9. No Court shall take cognizance of any offence under this Act after the expiiy of one 
Mode of tdlang coouimice year from the date on which the offence is alleged to hare been 
of offeiices, committed.] 

[a] Section 9 was substituted for the original section by the Child Marriage Kestraint (Second Amendment)‘ 
Act, 1938 (19 [XIX] of 1938), S. 4. [9-4-1938]. 

10 . The Court takiug cognizance of an offence under this Act shall, unless it dismisses the* 
Frelimmary inquiiies into complaint under section 203 of the Code of Criminal Procedure, 1898, 
offmices under this Act either itself make an inquiry under section 202 of that Code, or direct 


a Magistrate of the first class subordinate to it to 


Section 6 (contd>) 

for marriage. The parent or guardian will be liable for 
the marriage of the minor, by whomsoever the agree- 
ment and arrangement may be made. (Vol 32) 1945 All 
306 {306} : I L R (1945) All 272 ; 47 Cri L Jour 43. 

£2] Expression ‘‘when a minor contracts a child 
marriage’* in S. 6 is wide enough tO tTover a case of 
marriage to which both parties are minors as well as to 
one to which one party is minor. (Yol 19) 1932 Nag 174 
(177) : 34 Cri L Jour 311 ; 28 Nag L R 302. 

[3] This Aet does not mention the offence of abetting 
but under the Penal Code there may be a prosecution for 
the abetment of an offence under this Act. A person may 
be convicted of abetting an accused who is not the 
father of a minor who is married, so long as the other 
party to the marriage is a minor. (Yol 22) 1935 Pat 474 
(475) : 37 Cri L Jour 227. 

[4] Section 5 applies only to other i^ersons than 
parents and hence S. 6 alone applies to parents who 
promote child marriage or permit it or neghgently fail 
to prevent it. Parents of bridegroom cannot be convicted 
under S. 6 merely because bride was under 14 years. 
{Yol 24) 1937 Mad 490 (491) : I L E (1937) Mad 854 : 
38 Cri Ii Jour 594. 

[5] When the father is alive and is in charge of 
minor daughter, the grandfather cannot be convicted 
for her marriage. (Yol 32) 1945 All 306 (307) : PL R 
(1945) All 272 : 47 Cri L Jour 43. 

[6] The mother of a minor bridegroom not in actual 
charge of the minor and not able to prevent the marriage 
commits no offence by mere participation. (Yol 24) 1937 
Mad 490 (492J;I L R (1987) Mad 854:38 Cri L Jour 594. 

[7] The argument that though under certain circum- 
stances the marriage of a minor may not be an offence 
under this Act, permitting such a marriage is punish- 
able is not tenable. Section 6 aims at permitting or 
failing to prevent a marriage which is penal under 
the earlier sections. When the marriage is not penal, 
permitting such a marriage is not punishable. (Yol 22) 
1935 Bom 437 (438) : 69 Bom 745 : 37 Cri L Jour 211. 

[8] Section 6 has reference only to promotion of 
prohibited marriage referred to in Ss. 4 and 5, (Yol 25) 
1938 Nag 235 (237) : 39^ Cri L Jour 651 : 1 L B (1939) 
Nag 241. 

[9] Bu also Section 5 Note 2. 

Section 8 — Note 1 

[1] A trial under this Act may be summary. The 
fact that the offences are to be tried only by the Magis- 
trates mentioned therein does not bar a summary trial. 
(Ydl 21) 1934 All 331 (332) : 35 Cri L Jour 677. 


make such inquiiy. 


[2] Additional District Magistrate with powers of 
District Magistrate is empowered to try case under the 
Act. (Yol 24) 1937 Mad 637 (638) : 38 Cri L Jour 664 r 
I L R (1937) Mad 1034. (Case before amendment oi 
section in 1938.) 

[8] Areport by Magistrate conducting local investiga- 
tion, recommending prosecution of complainant also 
under B. 6, constitutes a complaint under, S. 4 (1) (h), 
Criminal P. C. (Yol 20) 1933 Pat 87 (88) : 34 Cri L 
Jour 237* 

Section 9 — Note 1 

[1] In the absence of a certificate of the Political 
Agent or sanction of ‘the Local Government a charge- 
of an offence under this Act committed in the French 
territory cannot be inquired into in British India as 
there is nothing to the contrary in this Act, (Yol 26) 

1939 Mad 577 (577), 

[2] A Magistrate can take cognizance under S. 9 in 
respect of a marriage performed in an Indian State 
before certificate is obtained under S. 188, Criminal P. C., 
but cannot enquire into the charge before that. (Yol 27) 

1940 Nag 245 (247) : 41 Cri L Jour 645. 

[S] Offence under S. 5 is not cognizable. So when 
such a case is forwarded to an Assistant Superintendent 
of Police for investigation a letter from him to the 
District Magistrate is a “Police report” and not a 
“complaint”. (Yol 25) 1938 Rang 257 (258) : 39 Cri L. 
Jour 776 : 1938 Rang L R 160. 

[4] Where a complaint to one Court is made prior tO' 
the expiry of one year from the date of the marriage 
and another complaint is made to a different Court 
after the expiry of the period of one year, the latter 
complaint is barred by time. Section 14, Limitation Act, 
which applies to civil proceedings only, cannot validate 
the latter complaint on the strength of the former com- 
plaint made in time. (Yol 26) 1939 Mad 512 (513) ; 40 
Cri L Jour 816. 

Section 10 — Note 1 

[1] A preliminary inquiry under this section is absolu- 
tely essential before the Court can take cognizance of 
an offence under this Act. (Yol 26) 1939 Mad 530 (531): 
40 Cri L Jour 818 ; (Yol 21) 1934 Lah 155 (155) : 15 
Lah 63 : 35 Cri L Jour 1436 ; (Yol 18) 1931 Lah 66- 
(56) : 32 Cri L Jour 616 : 12 Lah 383. 

[See also (Vol 26) 1939 Mad 294 (295) : 40 Cri L 
Jour 514 (2). (Transfer of a case under S. 10 to a Sub- 
Divisional Magistrate without an inquiry under B. 202, 
Criminal P. 0., is illegal.)] 

[2] Omission to hold preliminary inquiry under S.202,. 
Criminal P. G., vitiates later proceedings. (Yol 27) 194<k 
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11, ^l(lj When the Court takes cognizance of any offence under this Act upon a complaint 
Power to take semriUj Jrom made to it, it for reasons to he recorded in ivriting, at any time 
complainant after examining the complainant and before issuing process for com- 

pelling the attendance of the accused, require the complainant to execute a bond, with or without 
sureties, for a sum not exceediug one hundred rupees, as security for the payment of any 
compensation which the complainant may be directed to pay under section 250 of the Code of 
Criminal Procedure, 1898, and if such- security is not furnished within such reasonable time as the 
Court may fix, the complaint shall be dismissed.] 

(2) A bond taken under this section shall be deemed to be a bond taken under the Code of 
Criminal Procedure, 1898, and Chapter XLII of that Code shall apply accordingly. 

[a] This sub-s. (1) was substituted for original snb-s. (1) by the Child Marriage Restraint (Second Amendment) 
Act, 1938 (19 :XIX of 1938), S. 5. [9-4-19381 . 

^[42. (1) Notwithstanding anything to the contrary contained in this Act, the Court may, 
Poicer to issue injunction if satisfied from information laid before it through a complaint or 
proJnbitmg marriage in con- otherwise that a child marriage in contravention of this Act has 
iraventi07t of tins Act arranged or is about to be solemnised, issue an injunction 

against any of the persons mentioned in sections 3, 4, 5 and 6 of this Act prohibiting such 
marriage. 

(2) , No injunction under sub-section (l) shall be issued against any person unless the Court 
has previously given notice to such person, and has afforded him an opportunity to show cause 
against the issue oi the injunction. 

(3) The Court may either on its own motion or on the apiDlication of any person aggrieved 
rescind or alter any order made under sub-section (1). 

(4) Where such an application is received, the Court shall afford the applicant an early 
opix)rtunity of appearing before it either in person or by pleader; and if the Court rejects the 
application wholly or in part, it shall record in writing its reasons for so doing. 

(6) W^hoever knowing that an injunction has been issued against him under sub-section (l) of 
this section disobeys such injunction shall be punished with imprisonment of either description for 
a term which may extend to three months, or with fine which may extend to one thousand rupees, 
or with both; 

Provided that no woman shall he punishable with imprisonment.] 

[a] This section was inserted after S. 11 by tbe Child Marriage Restraint (Second Amendment) Act, 1938 
(19 [XIX] of 1938), S. 6. [9-4-1938]. 


Section 10 (conid,) 

Sind 213 (214) : I L R (1940) Ear 442 : 42 Cri L 
Jour 83 ; (1937) 20 Hag L Jour 115 (116). (Section 537, 
Criminal P. 0., does not cure the defect.) 

[3] It is proper in revision to send a case back for cor- 
rection of illegality such as omission to hold preliminary 
enquiry provided under S. 10, when that can be done 
before the ease is tried, but after judgment, the case should 
not be remanded, unless there is a failure of justice, "Where 
the Court had decided the ease without objection, mere 
omission to comply with S. 10 is irregularity curable under 
S. 537, Criminal P. 0. High Court will not in such 
a case interfere under S. 439, Criminal P. 0, (Vol 27) 
1940 Nag 375 (377) ; 42 Cri L Jour 37 : 1 L B (1940) 
Nag 488, 

[4] Object of the preliminary enquiry is to inquire 
whether there is a prima facie case or not. If the ac- 
cused objects to his trial without an inquiry and the 
Magistrate proceeds in disregard of the objection of the 
accused, his order would be set aside. But where the . ac- 
cused makes no objection to the trial, he cannot raise 
it subsequently if there was a substantive case against 
him. (Vol 26) 1939 Pat 525 (525, 526) ; 40 Cri L 
Jour 837. 

Section 11 — Note 1 

[1] A complainant should not be exempted from giving 
a security bond except for reasons to be recorded in 
\YritiDg, Giving security bond without assigning reasons 
is an irregularity which cannot be cured by S. 537, 


Criminal P. C. (1937) 20 Nag L Jour 115 (116); (Vol 20) 
1933 Cal 433 (433) : 34 Cri L Jour 554. 

[2] Ordinarily, the Magistrate ought, under S. 11, to 
record his reasons for exempting complainant from exe- 
cuting bond, but if complaint is by Judicial officer, 
omission to record reasons for not requiring him to 
execute bond cannot vitiate proceedings. (Vol 20) 1933 
Pat 87 (88) : 34 Cri L Jour 237; (Vol 23) 1936 Oudh 
311 (312) :^12 Luck 263 : 37 Cri L Jour 616. 

[3] The mere fact that the security bond furnished 
by the complainant was defective will not vitiate tlxe 
trial. (Vol 23) 1936 Oudh 311 (312) : 12 Luck 263 : 
37 Cri L Jour 616. 

[4] In a prosecution under this Act the prosecution 
has to prove that the marriage was of a minor. But for 
compensation under S. 260, Criminal P. 0., the posi- 
tion is the reverse. It must be proved that the com- 
plainant’s allegation regarding the minority was false. 
Where there is merely lack of evidence as regards the 
age of the party alleged to be a minor, it does not 
necessarily follow that the allegation was false. (Vol 
23) 1936 All 363 (364) : 37 Cri L Jour 424 (2), 

Section 12 — Note 1 

[1] Where a father gives his minor daughter in 
marriage after an injunction of the Court against him 
Tyas passed, he is entitled to an opportunity to show 
that he had no notice of the injunction before lie 
punished. (Vol 19} 1932 Cal 719 (720). 
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5. Penalty for making with a parent or guar- 
dian an agreement to pledge the labour of 
a child. 

6. Penalty for employing a child whose labour 
has been pledged. 


STATEMENT OF OBJECTS AND REASONS. 


“The Royal Commission of Labour found evidence in 
such widely separated areas as Amritsar, Ahmedabad 
and Madras of the practice of pledging child labour, that 
is, the taking of advances by parents or guardians on 
agreements, written or oral, pledging the labour of their 
children. In some cases, the children so pledged were 
subjected to particularly unsatisfactory working con- 


ditions. The Commission considered that the State 
would be justified in adopting strong measures to 
eradicate the evil, and the Bill seeks to do so by 
imposing penalties on parents by agreements pledging 
the labour of children and on persons knowingly- 
employing children whose labour has been pledged.” 

—Gazette of India, 1932, Part V, page 195. 


THE CHILDEEN (PLEDGING OP LABOUR) ACT, 1933. 
(act II OF 1933) 


[:94ih February, 1933.] 


An Act to •prohibit the pledging of the labour of children. 

Whereas it is expedient to prohibit the making of agreements to pledge the labour of 
children, and the employment of children whose labour has been pledged; It is hereby enacted as 
follows : — 

Short title, extent and commence- 1. (l) This Act may be called the CHILDREN (PLEDGING 

OF Labour) Act, i93s. 

(2) It extends to the whole of British India, including British Baluchistan and the Sonthal 
Parganas. 

(8) This section and sections 2 and 3 shall come into force at once, and the remaining sections 
of this Act shall come into force on the first day of July, 1933. 

Definitions. 2. In this Act, unless there is anything repugnant in the subject or context, — 

“ an agreement to pledge the labour of a child” means an agreement, written or oral, express 
or implied, whereby the parent or guardian of a child, in return for any payment or 
benefit received or to be received by him, undertakes to cause or allow the services of 
the child to be utilised in any employment : 

Provided that an agreement made without detriment to a child, and not made in consideration 
of any benefit other than reasonable wages to be paid for the child’s services, and 
terminable at not more than a week’s notice, is not an agreement within the meaning of 
this definition ; 


“child” means a person who is under the age of fifteen years ; and 
“guardian” includes any person having legal custody of or control over a child. 

A^To^hTmiL 3. An agreement to pledge the labour of a child shall be void. 


Penalty for parent or guardian 4. Whoever, being the parent or guardian of a child, makes 

making agreement to pledge the an agreement to pledge the labour of that child, shall be punished 
a OUT of a ch% . which may extend to fifty rupees. 

Penalty for making with a parent 3. Whoever makes with the parent or guardian of a child 

or guardian an agreement to pledge an agreement whereby such parent or guardian pledges the 
e a our of a cn . labour of the child shall be punished with fine which may 

extend to two hundred rupees. 

' Penalty for employing a 6. Whoever, knowing or having reason to believe that an agree- 
ment has been made to pledge the labour of a child, in furtherance of 
enpe ge, agreement employs such child, or permits such child to be employed in 

any premises or place under his control, shall be punished with fine which may extend to two hundr- 
^ed rupees. 
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STATEMENT OF O 

“The law relating to solemnization in India of mar* 
riages of persons professing the Christian religion is at 
present distributed over two English Acts of Parliament 
and three Acts of the Indian Legislature. 

The object of this Bill is to reduce into a smaller 
compass and simplify the existing law on this subject 
by the consolidation of the diSerent enactments refer- 
red to, and at the same time to amend the law in those 
matters in which it has been shown to be defective. 

For example, by Act Y of 1865 it is provided that 
marruges between Native Christians shall be valid 
where the ages of the contracting parties are not less 
than sixteen and thirteen years, respectively, and where 
they do not stand in relation to each other within the 
prohibited degrees of consanguinity or afHnity. 

It has been very forcibly represented by the President 
and several members of the Bengal Christian Associa- 
tion that this provision of the law worhs injuriously by 
freeing the children of Native Christian parents from 
the control which all other parents can legally exercise 
over their sons and daughters ere the latter have 
attained their majority. 

ACT HOW AFFECTED BY 

— Amended by Acts YI of 1886 ; II of 1891 ; I of 

1903 ; XIII of 1911 ; XXXVIII of 1920 ; XYIII 

of 1928. 

COGNATE ACTS 

2. BANGALORE MARRIAGES VALIDATING- ACT, 
SYI OF 1936. 


[ECTS AND REASONS. 

The Bill requires the consent of the parents or 
guardians of Native Christians to a marriage between 
them, where the age of either of the parties about to 
contract such marriage is less than eighteen years, 
except in cases in which the minors have been altogether 
separated from their parents or natural guardians, and 
by reason of such separation are not properly subject to 
their control. 

There is also some ambiguity in regard to the provi- 
sions of the law respecting the submission of returns, 
and the disposal of the records of the registration of 
marriages solemnized between Native Christians. 

The Bill lays down distinctly how such marriages 
are to be recorded in all cases, and provides for the dis- 
posal of the record. It also substitutes for the fixed 
rates of fees in respect of marriages solemnized by or 
before Marriage Registrars, a power to the Local Gov- 
ernment to regulate such fees and their remission ; and 
lastly, extends the Marriage law to all places within the 
territories of Native Princes in alliance with Her 
Majesty, in respect of marriages between British sub- 
jects professing the Christian religion.*’ 

~ Gazette of India, 1871, Part Y, page 473. 

SUBSEQUENT LEGISLATION. 

— Adapted by A. 0. 

— Repealed in part by Acts XYI of 1874; I of 1938. 

— Repealed in part and amended by Act XII of 1891. 

AND PROVISIONS. 

2. Foreign marriage Act, xrv of 1903 . 

3. Marriages validation Act, n of 1892. 


THE INDIAN CHRISTIAN MARRIAGE ACT, 1872. 

{ACT XV OF 1872)®' 

[18th July, 1872]. 

An Act to consolidate and amend the law relating to the solemnization in India of the 

marriages of Christians. 


\Yhereas it is expedient to consolidate and amend the laV relating to the solemnization in 
IveamhU. India of the marriages of persons professing the Christian religion; It is hereby 
enacted as follows : — 


[a] For Proceedings in Council, see Gazette of India, 1870, Supplement, p. 1077; Hid., 1871 Supplement 
pp. 1426, 1643; ibid., 1872, Supplement, pp. 257, 728, 742, 805, 813 and 858. This Act is based on 14 and 15 
Viet., C. 40 and 58 Geo. Ill, C. 84 (both Statutes relate to marriages in India and are now no longer in 
force), and Acts 5 [V] of 1852 and 5 [V] of 1865 ; the last two Acts were repealed by this Act. ^ 


PRELIMINARY. 


Short title. 1. This Act may he called the Indian Christian Marriage Act, 1872 . 

It extends to the whole of British India, ^ and, so far only as regards Christian subjects of 
Her Majesty, to ^[the Indian States]. 


[a] This Act has been declared to be in force in British Baluchistan by the British Baluchistan Laws Regula- 
tion, 1913 (2 [II] of. 1913), S. 3; the Sonthal Parganas by the Sonthal Parganas Settlement Eeo'ulation (3 
[ECI] of 1872), S 3; in the Chittagong Hill-tracts by notification under the Chittagong Hill-tracts Regulation 
1900 (1 [1] of 1900), B. 4 (2); see Notification No 10851-E. A., dated 7th October 1926, Calcutta Gazette. 1926, 


The Indian Christian Marriage Act 
Preamble — Note 1 

[1] The object of this Act is not to prevent people 
from marrying as they wish but to enable them to 
protect themselves and their posterity by a lawful and 
binding marriage if they wish to be married as 
Christians. (Yol 5) 1918 All 168 (172) : 40 All 398; 19 Ori 
L Jour 615. 

[2] This Act has to be so construed that no ease is 
made to fall within its scope which does not fall both 


within the reasonable meaning of its terms and within 
the scope and spirit of the Act. Care must be taken 
to see that no case is brought uuder it which is not 
within its express language. (Yol 5) 1918 All 168 (169 
170): 40 All 393: 19 Ori L Jour 615. 

[3] There is nothing in this Act as regards the age of 
consent. The age of consent for a Christian marris^e is 
determined according to the law in England at the 
time of the marriage. (Yol 20) 1933 All 135 (136): 55 
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Pt. I, p. 1555; also by notification under the Scheduled Districts Act, 1874 (14 [XIV] of 1874), S. 3 in the- 
follomng Scheduled Districts, namely; — The Districts of Hazaribagh, Lohardaga and Manbhum and Pargana 
Dhalbhum and the Kolhan in the District of Singbhum {see Gazette of India, 1881, Pt. I, p. 504]; and the 
North-Western Provinces Tarai [see ibid,, 1876 Pt. I, p. 505]. It has also been extended by notification under 
the same Act, S. 5 to the Sadiya Frontier Tract, see Assam Gazette, 1920, Pt. II, p. 1938. 

The District of Lohardaga now called the Ranchi District (se<3, Calcutta Gazette, 1899, Pt. I, p. 44), included 
at this time the Palamau iSistrict, which was separated in 1894, 

[b] Substituted by A. 0. for “the territories of Native Princes and States in alliance with Her Majesty*’. For 
the definition of the expression “Indian State,** see the General Clauses Act, 1897 (10 [X] of 1897), S. 3 
(276). [c] The commencement clause was repealed by the Repealing Act, 1874 (16 [XVI] of 1874). 

2- [Enactments repealed]. Bepealed by the Bepealing Act, 1988 (1 [I] of 1938), S, 2 
and Schedule, 

Interpretation-clause, 3. In this Act, unless there is something repugnant in the subject or 
contest, — 

“Church of England” and “Anglican” mean and apply to the Church of England as by law 
established; 

“Church of Scotland” means the Church of Scotland as by law established; 

“Church of Eome” and “Eoman Catholic” mean and apply to the Church which regards tha 
Pope of Eome as its spiritual head; 

“Church” includes any chapel or other building generally used for public Christian worship; 
“Minor” means a person who has not completed the age of twenty-one years, and who is not 
a widower or a widow; 

The expression “Christians” means persons professing the Christian religion; 

And the expression “Native Christians” includes the Christian descendants of Natives of 
India converted to Christianity, as well as such converts, 

^[“Registrar General of Births, Deaths and Marriages” means a Registrar General of Births, 
Deaths and Marriages appointed under the Births, Deaths and Marriages Registration Act, 1886]: 
[a]^ The definition of Native State which read “Native State means the territories of any Native Prince or State 
in alliance with Her Majesty** was repealed by A. O. [b] Inserted by the Births, Deaths and Marriages 
Registration Act, 1886 (6 [VI] of 1886), S. 30. 


PART I. 

The Persons by whom Marriages may be Solemnized. 

4. Every marriage between persons, one or both of whoniMs ® [or are] a Christian or Christians, 
Marriages to be solemnized shall be solemnized in accordance with the provisions of the next fol- 
accordiny to Act, lowing section ; and any such marriage solemnized otherwise than in 

accordance with such provisions shall be void. 

[a] Inserted by the Amending Act, 1891 (12 [XII] of 1891), S. 2 and Sch. II. 


Section 3— Note 1 

[1] The word “means’* used in tbe definition of 
“Christians” is an inclusive term. (Vol 5) 1918 All 
168 (170): 40 All 393: 19 Cri L Jour 615. (See notes on 
S. 68.) 

[2] Per Knox *7.— -Mere baptism as infant or atten- 
dance in a Christian school or dressing as a Christian 
is not sufficient to treat a person as one professing the 
Christian religion. One who performs Devi ha puja 
at the time of his majrriage cannot be said to be a person 
professing the Christian religion, (Vol 5) 1918 All 
168 (171): 19 Cri L Jour 615: 40 All 393. 

[3] Per Walsh J, — A person, who on the eve of 
his marriage resists all persuasion and pressure to be 
married as a Christian by the Christian ceremony and 
who having by birth and connexion other religious 
associations deliberately decides to marry a sweeper 
according to the sweeper rites and publicly worships 
Hindu Gods, is not “a person professing the Christian 
religion.** (Vol 5) 1918 All 168 (172); 40 AU 393: 19 
Ozi L Jour 615. 

** [43 The words “person who professes the Christian 


religion*’ mean not only adults who profess that religion 
but also their children, who are presumed in law to 
follow their father’s religion; and where the evidence is 
that the married child in question was baptized, this 
Act would apply. (1894) 18 Mad 230 (232). 

[5] A child in India is presumed to have its father’s 
religion. (Vol 3) 1916 Lah 438 (439). 

Section 4 — Note 1 

[1] The High Court has jurisdiction to decide whe- 
ther there has been a valid marriage under this Act. 
Section 4 of the Divorce Act does not stand in the way 
of this jurisdiotion. (Vol 20) 1933 All 122 (123, 124) : 
55 All 185. 

[2] This Act is intended to apply to the marriages 
of all Christians in India, including the marriages where 
one of the parties is a Christian. (Vol 5) 1918 Mad 601 
(603) : 18 Cri L Jour 840 : 40 Mad 1030 (FB). 

[3] Divorced Jewess can marry a Christian. (1912) 
16 Cal W N 417 (418). 

[4] As to when certain irregularities shall not render 
void a marriage solemnized in accordance with this 
section, see S. 77, 
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5. Marriages may be solemnized in India — 

(1) by any person wbo bas received episcopal ordination, provided that the marriage be 

lP 0 TS(yt%s hy tohoiv, solemnized according to the mles, rites, ceremonies, and customs of 

may be solemnised. the Church of which he is a Minister ; 

(2) by any Clergyman of the Church of Scotland, provided that such marriage be solemnized 
according to the rules, rites, ceremonies, and customs of the Church of Scotland; 

{,3} by any Minister of Eeligion licensed under this Act to solemnize marriages ; 

Ci) by, or in the presence of, a Marriage Eegistrar appointed under this Act ; 

(5) by any person licensed under this Act to grant certificates of marriage between Native 
Christians. 

®[6 The ‘’[Provincial Government], so far as regards the territories under its administration, 
^ant mvd revocation of and the '[O^tral Government], so far as regards any -‘[Indian State], 
licences to soleinnize viar- may, by notification in tho [OfiLicial CrazettcJ L j , 

riages. grant licences® to Ministers of Eeligion to solemnize marriages within 

such territories and State respectively, and may, by a like notification, revoke such licences,] 

[a] Substituted by the Indian Christian Marriage Act (1872), Amendment Act, 1891 (2 [II] of 1891), S. 1, for 
original S. 6. [b] Substituted by A. 0, for ‘'Local Government*’, [e] Substituted by A. 0, for “Governor- 

General in Council”, [d] Substituted by A. 0. for “Native State*’, [e] Substituted by A. 0, for “local Official 
Gazette”. [f] The words “or in the Gazette of India, as the case may be,” were repealed by A, O. [g] As 
to validation of licences granted under former Acts, see the Indian Christian Marriage Act (1872), Amendment 
Act, 1891 (2 [II] of 1891), S. 1 (2) and (3). 

7. The ^[Provincial Government] may appoint one or more Christians, either by name or aS' 
Marriage Begistrars. holding any office for the time being, to be the Marriage Eegistrar or 
Marriage Eegistrars for any district subject to its administration. 

Where there are more Marriage Eegistrars than one in any district, the ^[Provincial Govern- 
Senior Marriage Eegistrar, ment] shall appoint one of them to be the Senior Marriage Eegistrar. 

When there is only one Marriage Eegistrar in a district, and such Eegistrar is absent from 
Magistrate when to be such district, or ill, or when his office is temporarily vacant, the Magistrate 
Marriage Eegistrar, of the district shall act as, and be. Marriage Eegistrar thereof during 
such absence, illness, or temporary vacancy. 

[a] Substituted by A. O. for “Local Government”. 

Marriage Eegistrars in 8 . The * [Central Government] may, by notification in the 
Indian States, ^[Official Gazette], appoint any Christian, either by name or as holding 

Section 5 — Note 1 “2. Validation of a certain irregular marriage 

[1] “Solemnized” in S. 5 means “celebrated” and and the records thereof — The marriage solemnized 

refers to cer^onies only, {Vol 5) 1918 Low Bur 83 (85). in Sfc. Andrew’s Church at Secunderabad on the 20th 

[2] Section 5, deals only with the necessary preli- day of April 1944 between persons being Christian but 

minaries to the ceremony, the ceremony itself, and not Indian Christian, subjects of His Majesty by the 

the person who performs it. It has nothing to do with Reverend Harold William Sibree Page, a Minister of 

Canon law. (Vol 20) 1933 All 122 (128) ; 55 All 185. the Methodist Church, shall be, and* shall be deemed 

[3] Section 5 deals only with ceremony and the to have been with effect on and from the said date, as 

person who may perform it and not with the capacity good and valid in law as if it had been solemnized 

of persons on whom it is performed or with the capacity under a licence granted under S. 6 of the Indian 

of the person who performs it, save that he should have Christian Marriage Act, 1872, authorising the solemni- 

received episcopal ordination. (Vol 5) 1918 Low Bur zation of marriages between persons being Christian, 

83 (85, 86). but not necessarily Indian Christian, subjects of His 

[4] If the Church lays down that the non-observance Majesty in the Hyderabad State, 

of some of its rules will not render the marriage void, (2) Certificates of the marriage declared by sub-s. (1) 

there is nothing in S. 5 which invalidates a marriage to be good and valid in law, and register-books and 

in which such rules have not been observed. (Vol 21) certified copies of true and duly authenticated extracts 

1934 All 273 (277) : 56 All 428. therefrom, deposited in compliance with the provisions 

[5] As to when certain irregularities shall not render of the Indian Christian Marriage Act, 1872, in so far as 

void a marriage solemnized in accordance with S. 5, the register-books and extracts relate to the said mar- 

sec S. 77. As to registration of marriages between riage, shall be received as evidence of the marriage as if 

Native Christians by such persons as are mentioned in it bad been duly solemnized under-Part I of the said Act.”^ 

clauses (1), (2) or (3) of this section, see S. 37; and for [2] As to the powers and functions exercisable by 
punishment for solemnizing marriage without due the Central Government as regards the Indian States ^ 
authority, see section 68. see S. 86. 

Section 6 — Note 1 Section 8 — Note 1 

[1] Section 2 of the Secunderabad Marriage Vali- [1] As to the powers and functions exercisable by 
dating Ordinance, 1945 (No, 30 [XXX] of 1945), the Central Government as regards the Indian States,, 
£1-9-1945], runs as follows ; — see B, 86. 



416 


THE INDIAN OHBISTIAN MABBIAGE ACT, 1872 


[ SS. S-12 ] 


any office for the time being, to be a Marriage Eegistrar in respect of any district or place 
T^nthin °[any Indian State]. 

The ^[Central Gorernment] may, by like notification, revoke any such appointment. 

[a] Substituted by A. O. for “G-overnor-General in Council”, [b] Substituted by A. 0. for “Gazette of India”, 
[e] Suhstittiied by A. 0. for the -^’ords “the territories of any Native Prince or State in alliance with Her 
Majesty”. 

9 . The ® [Provincial Government] or (so far as regards any ^[Indian State]) the “[Central 
Licensing of im' sons to grant Government] may grant a licence to any Christian, either by 
^certificates of ^ marriage heticeen name or as holding any office for the time being, authorizing him 
Native Christians, grant certificate of marriage betv-een Native Christians. 

Any such licence may be revoked by the authority by which it was granted, and every such 
grant or revocation shall be notified in the Official Gazette. 

[a] Substituted by A. 0. for “Local Government”, [b] Substituted by A.O. for “Native State”, [e] Substituted 
by A. 0. for “Governor-General in Council”. 


PAET IL 

Time and Place at which Mabbiages may be Solemnized. 

Time for solemnly- 10 . Every marriage under this Act shall be solemnized between the 
infmarriage, hours of six in the morning and seven in the evening : 

Exceptions. Provided that nothing in this section shall apply to — 

(1) Bi Clergyman of the Church of England solemnizing a marriage under a special licence 
permitting him to do so at any hour other than between six in the morning and seven in the 
evening, under the hand and seal of the Anglican Bishop of the Diocese or his Commissary, or 

(2) B, Clergyman of the Church of Borne solemnizing a marriage between the hours of seven 
in the evening and six in the morning, when he has received a general or special licence in that 
behalf from the Eoman Catholic Bishop of the Diocese or Vicariate in which such marriage is so 
•solemnized, or from such person as the same Bishop has authorized to grant such licence ^[or 

(8 J Bi Clergyman of the Church of Scotland solemnizing a marriage according to the rules, rites, 
ceremonies, and customs of the Church of Scotland]. 

[a] Inserted by the Indian Christian Marriage Act (1872), Amendment Act, 1891 (2 [IIj of 1891), S. 2. 

11. No Clergyman of the Church of England shall solemnize a marriage in any place other 
Place for solemnising than a church, ®'[where woiship is generally held according to the forms 
marriage. of the Church of England] , 

unless there no ^[such] church within five miles distance by the shortest road from such 
place, or 

unless he has received a special license authorizing him to do so under the hand and seal of 
lihe Anglican Bishop of the Diocese or his Commissary. 

For such special licence, the Eegistrar of the Diocese may charge such additional fee as the 
Fee for special Ucence, said Bishop from time to time authorizes. 

[a] Inserted by the Indian Christian Marriage Act (1872), Amendment Act, 1891 {2 [II] of 1891), S. B. 


PAET IIL 

Mabbiages solemnized by Ministers op Religion licensed dndee this Act. 
Notice of intended mar- 12 . Whenever a marriage is intended to he solemnized by a 

Minister of Religion licensed to solemnize marriages under this Act — 


Section 9 — Note 1 

[1] The presence of a person licensed under this sec- 
irion is one of the conditions that has to be fnlfiled for 
the validity of the marriage between Native Christians: 
see S. 60. As to the duties of a person licensed under this 
section with respect to the marriages solemnized under 
Part VI, 'see 8s. 61 and 62. As to the powers and func- 
tions exercisable by the Central Government as regards 
the Indian States, see 8. 86. 

£23 For penalty for solemnizing an irregubiT marriage 
hy licensed under this section, see' Marriage 

Tc^dataon Act, 1892, B. 6. 


Section 10 — Note 1 

[1] As to what persons solemnizing marriage under 
the provisions of this section are exempt from punish- 
ment for solemnizing marriage out of proper time or 
without witnesses, see S. 69. 

" Section 12 — Note 1 

[1] Part III of this Act applies only to Ministers of 
religion licensed under this Act and not to episcopally 
ordained persons. Hence the provisions with respect 
to notice of marriages or their publication would not 
apply in their case. (1896) 19 Mad 278 (281). 

[2J As to notice of intended marriage private 
dwelling, see section 14. 
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one of the persons intending marriage shall give notice in writing, according to the form 
.contained in the first schedule hereto annexed, or to the like effect, to the Minister of Religion 
whom he or she desires to solemnize the marriage, and shall state therein 

(a) the name and surname, and the profession or condition, of each of the persons intend- 
ing marriage, 

(h ) the dwelling place of each of them, 

(c) the time during which each has dwelt there, and 

(d) the church or private dwelling in which the marriage is to be solemnized : 

Provided that, if either of such persons has dwelt in the place mentioned in the notice during 
more than one month, it may be stated therein that he or she has dwelt there one month and 
upwards. 

13. If the persons intending marriage desire it to be solemnized in a particular church, and 
P'ublicatim of such if the Minister of Religion to whom such notice has been delivered be 

notice, entitled to officiate therein, he shall cause the notice to be affixed in 

some conspicuous part of such church. 

But if he is not entitled to officiate as a Minister in such church, he shall, at his option, 
Beturn or transfer of either return the notice to the person who delivered it to him, or de- 
notice. liver it to some other Minister entitled to officiate therein, who shall 

thereupon cause the notice to be affixed as aforesaid. 

14. If it be intended that the marriage shall be solemnized in a private dwelling, the Minister 
Notice of intended mar- of Religion, on receiving the notice prescribed in section 12, shall for. 

Hage in •private dwelling. ward it to the Marriage Registrar of the district, who shall affix the 
same to some conspicuous place in his own office. 

IS- When one of the persons intending marriage is a minor, every Minister receiving such 
Sending copy of notice to notice shall, unless within twenty-four hours after its receipt he returns 
Matriage Registrar token the same under the provisions of section 13, send by the post or other- 
om party is a minor. ivise a copy of such notice to the Marriage Registrar of the district, or, 

if there be more than one Registrar of such district, to the Senior Marriage Registrar, 

16 The Marriage Registrar or Senior Marriage Registrar, as the ease may be, on receiving any 
Procedure m receipt^ -of such notice, shall affix it to some conspicuous place in his own office, and 
twtice, the latter shall further cause a copy of the said notice to be sent to 

each of the other Marriage Registrars in the same district, who shall likewise publish the same in 
the manner above directed. 

17 . Any Minister of Religion consenting or intending to solemnize any such marriage as 
Iss 2 ieof certificate of notice aforesaid, shall, on being required so to do by or on behalf of the per- 

given and declaration made, son by whom the notice was given, and upon one of the persons 
intending marriage making the declaration hereinafter required, issue under his hand a certificate 
of such notice having been given and of such declaration having been made : 

Proviso, Provided— 

(1) that no such certificate shall be issued until the expiration of four days after the date 
of the receipt of the notice by such Minister ; 

(2) that no la'wful impediment be shown to his satisfaction why such certificate should not 
issue ; and 

(3) that the issue of such eertifi-cafee has not been forbidden, in manner hereinafter mentioned, 
by any person authorized in that behalf. 

18. The certificate mentioned in section 17 shall not be issued ^until one of the persons intending 
JOedarafion before issue marriage has appeared personally before the Slinister and made a 

of certificate. solemn declaration — 

(a) that he or she believes that there is not any impediment of kindred or affinity, or other 
lawful hindrance to the said marriage, 
and, when either or both of the parties is or are a minor or minors, 

Section 18 — Note 1 pediment though there may be one under the law. The 

[1] Section IS imposes a declaration of belief only, maxim ignornntia juris non excusat is inapplieabiet 
Jt is sufficient if the deeUrer believes that there is no im- in such cases. il834) 16 All 212 (216). 


Ul 27, 
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(b) that the consent or consents required by law has or have been obtained thereto, or thar 
there is no person resident in India having authority to give such consent, as the ease?' 
may be, 

19. The father, if living, of any minor, or, if the father be dead, the guardian of the persoB 
Consent of failier^ or of such minor, and, in case there be no such guardian, then the mother 

{juardian, or mother, of such minor, may give consent to the minor's marriage, 

and such consent is hereby required for the same marriage, unless no i^erson authcrized to 
give such consent be resident in India, 

20. Every person whose consent to a marriage is required under section 19 is hereby autho- 
Poicer to prohibit dy notice rized to prohibit the issue of the certificate by any Minister, at any 

issue of certificate. time before the issue of the same, by notice in writing to such Minister^ 

subscribed by the person so authorized with his or her name and place of abode and position with 
respect to either of the persons intending marriage, hy reason of which he or she is so authorized 
as aforesaid. 

21. If any such notice be received by such Minister, he shall not issue his certificate, and 
Procedtire on receipt of shall not solemnize the said marriage, until he has examined into the 

notice. matter of the said prohibition, and is satisfied that the person prohibits 

ing the marriage has no lawful authority for such prohibition, 

or until the said notice is witharawn by the person who gave it. 

22. When either of the persons intending marriage is a minor, and the Minister is not satis:- 
Issue of certificate in case fied that the consent of the person whose consent to such marriage is 

of niinorxty. required by section 19 has been obtained, such Minister shall not issue 

such certificate until the expiration of fourteen- days after the receipt by him of the notice of 
marriage. 

23. When any Native Christian about to be married takes a notice of marriage to a Minister 
Issue of certificates to of Religion, or applies for a certificate from such Minister under sectioir 

Native Christians. 17 ^ such Minister shall, before issuing the certificate, ascertain whether 

such Native Christian is cognizant of the purport and effect of the said notice or certificate, as thcr 
case may be, and, if not, shall translate or cause to be translated the notice or certificate to suclr 
Native Christian into some language which he understands. 

24. The certificate to be issued by such Minister shall be in the form contained in the second 

Form of certificate. schedule thereto annexed, or to the like effect. 

23. After the issue of the certificate by the Minister, marriage may be solemnized between 
Solemnization of marriage, the persons therein described according to such form or ceremony as 
the Minister thinks fit to adopt : 

Provided that the marriage be solemnized in the presence of at least two witnesses besides 
the Minister, 

26. Whenever a marriage is not solemnized within two months after the date of the cerii- 
Certificate void if mar- ficate issued hy such Minister as aforesaid, such certificate and all 
Hage not solemnized within proceedings (if any) thereon shall be void, 
iivo months. 

and no person shall proceed to solemnize the said marriage until new notice has been 
and a certificate thereof issued in manner aforesaid. 


Section 19 — Note 1 

[1] On a proper construction of the provisions of 
^ 19 S. 42 (c), where the father of the minor is 

"deSad or'where the guardian of the person of such minor, 
d.ther testamentary or otherwise, appointed by the fa- 
ther or by any competent authority, is mot in esistenee 
or where, in the absence of any such guardian, the mo- 
ther of the minor also is dead, it cannot be stated that 

- is any person authorised to give the consent to 

- .’p^S^^oarriage of the minor. It is only when any person 


answering any of the three categories above-mentioned is 
in existence and happens to be “not resident’* in Iiidj& 

• that the latter part of S. 19 comes into operation and 
the consent of such guardian is dispensed with. It does 
not, therefore, follow that if any of the persons answering 
any of the three categories above-mentioned is not in 
existence, a guardian has to be appointed for the pur- 
pose of giving such consent to the marriage of the' 

• minor. There is no provision in the Act for the appoint* 
" ment of such guardian. (Vol 38) 1946 Bom 129 (131). 
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PART IV. 

Registeation op Makbiagbs Sodbsinized by Ministees op Religion. 

27. AU marriages hereafter solemnized in India between persons one or both of whom pro- 
Marriages when to be re- fesses or profess the. Christian religion, except marriages solemnized 

gistered. under Part V or Part VI, of this Act, shall be registered® in manner 

hereinafter prescribed. 

[a] As to the establishment of general registry of&ces of births, deaths and marriages, see the Births, Deaths 
and Marriages Registration Act, 1886 (6 [VI] of 1886), Chapter Hi 

28. Every Clergyman of the Church of England shall keep a register of marriages, and shall 
Eegistraiion of marriages register therein, according to the tabular form set forth in the third 

solemnized hy Clergymen of schedule hereto annexed, every marriage which he solemnizes under 
Chiaxh of England. this Act. 

29. Every Clergyman of the Church of England shall send four times in every year returns 
Quarterly returns to in duplicate, authenticated by his signature, of the entries in the regis- 

Archdeaconry. ter of marriages solemnized at any place where he has any spiritual 

charge, to the Registrar of the Archdeacomry to which he is subject, or within the limits of which 
Such place is situate. 

Such quarterly returns shall contain all the entries of marriages contained in the said register 
Contents of returns. from the first day of January to the thirty-first day of March, from the 

first day of April to the thirtieth day of June, from the first day of July to the thirtieth day of 
September, and from the first day of October to the thirty-first day of December, of each year 
respectively, and shall be sent by such Clergyman within two weeks from the expiration of each 
of the quarters above specified. 

The said Registrar, upon receiving the said returns, shall send one copy thereof to the ® [Regis- 
trar-General of Births, Deaths and Marriages]. 

[a] Suibstituted by the Births, Deaths and Marriages Registration Act, 1886 (6 [YI] of 1886), S. SO (b), for 
“Secretary to the Local Government”. 

30. Every marriage solemnized by a Clergyman of the Church of Rome shall be registered 
Begistration and returns ^7 person and according to the form directed in that behalf 

of marriages solemnized hy by the Roman Catholic Bishop of the Diocese or Vicariate in 
Clergynien of Church of "vvhich such marriage is solemnized} 

Borne. 

and such person shall forward quarterly to the ® [Registrar^ General of Births, Deaths, and 
Marriages] returns of the entries of all marriages registered by him during the three months next 
preceding. 

[a] Substituted by the Births, Deaths and Marriages Registration Act, 1886 (6 [YI] of 1886), S. 30 (b), for 
the "words “Secretary to the Local Government”, 

Begistration and returns 

of marriages solemnized hy 31. Every Clergyman of the Church of Scotland shall keep a 

Clergymen of Church of register of marriages, 

Scotland. 

and shall register therein, according to the tabular form set forth in the third schedule hereto 
annexed, every marriage which he solemnizes under this Act, 

and shall forward quarterly to the ^[Registrar- General of Births, Deaths and Marriages], 
through the Senior Chaplain of the Church of Scotland, returns, similar to those prescribed in 
section 29, of all such marriages. 

[a] Substituted by fehe^ Births, Deaths and Marriages Registration Act, 1886 (6 [YI] of 1886), 8. 30 (b), 
for the words “^eretary to the Local Government”. 

32. Every marriage solemnized by any person who has received episcopal ordination, but 
Certain marriages to he who is not a Clergyman of the Church of England, or of the Church 

registered in duplicate. of Rome, or by any Minister of Religion licensed under this Act to 
solemnize marriages, shall* immediately after the solemnization thereof, be registered in duplicate 
by the person solemnizing the same; (that is to say) in a marriage-register book to be kept by him 
for that purpose, according to the form contained in the fourth schedule hereto annexed, and also 
in a certificate attached to the marriage-register book as a counterfoil, 

33. The entry of such marriage in both the certificate and marriage-register book shall be 
Entries of such marriages signed by the person solemnizing the marriage, and also by the persons 

to he signed and attested. married, and shall be attested by two credible witnesses, other than the 
person solemnizing the marriage, present at its solemnization. 
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Every sucli entry sliali l)e made in order from fche beginning to the end of the book, and the 
number of the certificate shall correspond ivith that of the entry in the marriage-register book. 

34. The person solemnizing the marriage shall forthwith separate the certificate from the 
Certificate to be forward- anarriage-register book, and send it, within one month from the 

ed to Marriage EegisU-ar, time of the solemnization, to the Marriage Registrar of the District 
copied and sent to Registrar in which the marriage was solemnized, or, if there be more Marriage 
General Registrars than one, to the Senior Marriage Registrar, 

who shall cause such certificate to be copied into a book to be kept by him for that purpose, 
and shall send all the certificates which he has received during the month, with such num- 
ber and signature or initials added thereto as are hereinafter required, to the ^’[Registrar-General 
of Births, Deaths, and Marriages]. 

fa] Substituted by the Births, Deaths and Marriages Eegistration Act, 1886 (6 [VI] of 1886), S, 30 (b), for the 
^ words “^oretary to the Local Government*’* 

35 . Such copies shall be entered in order from the beginning to the end of the said book, 
Copies of ca'tificates to and shall hear both the number of the certificate as copied, and also a 

U entered and numbered, number to be entered by the Marriage Registrar, indicating the number 
of the entry of the said copy in the said book, according to the order in which he receives each 
certificate. 

36 * The Marriage Registrar shall also add such last-menlioned number of the entry of the 
Beqistrar to add number t>ook to the certificate, with his signature or initials, and 

of entry to certificate, and shall, at the end of every month, send the same to the ^’[Registrar- 
smd to Begistrar General General of Births, Deaths, and Marriages]. 

Fa] Substituted by S. 30 (b) of the Births, Deaths and Marriages Eegistration Act, 1886 (6 [VI] of 1886), 
for the words ‘‘Secretary to the Local Government”. 

Begistration of marriages 37^ When any marriage between Native Christians is solemnized 

between Native ®'[by any such person, Clergyman, or Minister of Religion as is referred 

(S) of ^ 2 ) or clause (3) of section 5], the: person 

seotiwi 5* * solemnizing the same shall, instead of proceeding in the manner 

provided by sections 28 to 36, both inclusive, register the marriage in a separate register-book, 
and shall keep it safely until it is filled, or, if he leave the district in which he solemnized the 
Custody and disposal of marriage before the said book is filled, shall make over the same to the 
register-boolc. person succeeding to his duties in the said district. 

Whoever has the control of the book at the time when it is filled, shall send it to the Marriage 
Registrar of the District, or, if there be more Marriage Registrars than one, to the Senior Mar- 
risige Registrar, who shall send it to the [Registrar- General of Births, Deaths, and Marriages,] 
to be kept by him with the records of his office. 

Fa] S^stituted by the Eepealmg and Amending Act, 1928 (18 FXVHI] of 1928), S. 2 and Sob. I, for "‘under 
Part I or Part III of this Act”, [b] Substituted by the Births, Deaths and Marriages Eegistration Act, 
1886 (6 FVI] of 1886), S. 30 (b), for “Secretary to the Local Governmeat”. 


PART Y. 

Mabeiages Solemnized by, oe in the Pebsence op, a Maeeiage Registear. 

88. When a marriage is intended to be solemnized by, or in the presence of, a Marriage 
mtiw of intended mar- Begistrar, one of the parties to such marriage shall give notice in 
riage before Idamage Be- miting, in the form contained in the first schedule hereto annexed, or 
gisirar. to the like effect, to any Marriage Eegistrar of the District within 

which the parties have dwelt, 

or, if the parties dwell in different districts, shall give the like notice to a Marriage Eegistrar 
of each district, 


Section 37 — Note 1 

[1] The registration of marriages between Native 
Christians is to be in conformity with the mle^ laid 
down by this secfnoh so fair as they are applicable, see 
59.^ As to the books in which marriages of Native 
axe to be registered, $ee section 64. 


Section 38 — Note 1 

[1] Section 38 governs the schedule and the space left 
for age need not be filled because no such provision is 
made in the section. (Yol 22) 1935 Cal 678 (678): 36 Or. 
L J 1462, 
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and sball state therein the name and surname, and the profession or condition, of each of the 
parties intending marriage, the dwelling-place of each of them, the time during which each has 
dwelt therein, and the place at which the marriage is to be solemnized : 

Provided that, if either party has dwelt in the place stated in the notice for more than one 
month, it may he stated therein that he or she has dwelt there one month and upwards. 

39 . Every Marriage Eegistrar shall, on receiving any such notice, cause a copy thereof to be 
Publication of notice, affixed in some conspicuous place in his office. 

When one of the parties intending marriage is a minor, every Marriage Eegistrar shall, 
within twenty-four hours after the receipt by him of the notice of such marriage, send, by post or 
otherwise, a copy of such notice to each of the other Marriage Registrars (if any) in the same 
district, who shall likewise affix the copy in some conspicuous place in his own office. 

Notice to he filed, and ^0- The Marriage Eegistrar shall file all such notices, and keep 

copy entered in Ma)na{je them with the records of his office, 

Notice Book, 

and shall also forthwith enter a true copy of all such notices in a book to be furnished to him 
for that i>urpose by the ^[Provincial Government] and to be called the “Marriage Notice Book’*; 

and the Marriage Notice Book shall be open at all reasonable times, without fee, to all 
Iversons desirous of inspecting the same. 

[a] Siib&hiuted by A. O. for “Local Government'’. 

44. If the party by whom the notice was given reriuests the Marriage Eegistrar to issue the 
Certificate of notice given, certificate next hereinafter mentioned, and if one of the parties intend- 
and oath made. ing marriage has made oath as hereinafter required, the Marriage 

Registrar shall issue under his hand a certificate of such notice having been given, and of such 
oath having been made : 

Proviso, Provided — 

that no lawful impediment be shown to his satisfaction why such certificate should not issuo ; 

that the issue ot such certificate has not been forbidden, in manner hereinafter mentioned, by 
any person authorized in that behalf by this Act ; 

that four days after the receipt of the notice have expired, and further, 

that where, by such oath, it appears that one of the parties intending marriage is a minor, 
fourteen days after the entry of such notice have expired- 

42« The certificate mentioned in section 41 shall not be issued by any Marriage Eegistrar, 
Oath befoi'e issue of cer- until one of the parties intending marriage appears personally before 
tificate, Marriage Registrar, and makes oath^ 

(a) that be or she believes that there is not any impediment of kindred or affinity, or other 
lawiul hindrance, to the said marriage, and 

(b) that both the parties have, or (where they have dwelt in the districts of different Mar- 
riage Registrars) that the party making such oath has, had their, his, or her usual place 
of abode within the district of such Marriage Registrar, 

and, where either or each of the parties is a minor, — 

(c) that the consent or consents to such marriage required by law has or have been obtained 
thereto, or that there is no person resident in India authorized to give such consent, as 
the case may be. 

[a] As to meaDing of “oath”, see the General Clauses Act, 1897 (10 [X] of 1897), S. 3 (36) and S. 4. 

43 . When one of the parties intending marriage is a minor, and both such parties are at the 
Peiitioti to High Court resident in any of the towns of Calcutta, Madras, and Bombay, 

to order certificate in less and are desirous of being married in less than fourteen days after 
than fourteen days, the entry of such notice as aforesaid, they may apply by petition 

to a Judge of the High Gouift, for an order upon the Marriage Eegistrar to whom the notice of 


Section 42 — Note 1 

[1] False declaration by the bridegroom as to the age 
and res desce of the bride does not make the marriage void 
under S. 4. (Vol 24) 1937 Mad 895 (897J: I L R (1938) 
Mad 113, 


Section 40 — Note 1 

fl] As to the effect of not solemn'zing the marriage 
within two months of the notice required by this section, 
see section 52; and as to the punishment for solemui' 
zing a marriage after the expiration of two months, see 
section 71. 
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inaiTiage has been given, directing him to issue his certificate before the expiration of the said 
fourteen days required by section 41. 

And on sufficient cause being shown, the said Judge may, in his discretion, make an order 
Order on •getiiion. upon such Marriage Eegistrar, directing him to issue his certificate 

at any time to be mentioned in the said order before the expiration of the fourteen days so 
required* 

And the said Marriage Eegistrar, on receii)t of the said order, shall issue his certificate in 
accordance therewith. 

Consent of father or 44 . The provisions of section 19 apply to every marriage under 

guardian, this Part, either of the parties to which is a minor ; 

and any person whose consent to such marriage w^ould be required thereunder may enter a 
Protest against issue of protest against the issue of the Marriage Registrar’s certificate, by 
certificate. miting, at any time before the issue of such certificate, the word 

‘"forbidden” opposite to the entry of the notice of such intended marriage in the Marriage Notice 
Book, and by subscribing thereto his or her name and place of abode, and his or her position with 
respect to either of the parties, by reason of which he or she is so authorized. 

When such protest has been entered, no certificate shall issue until the Marriage Eegistrar 
Effect of protest. has examined into matter of the protest, and is satisfied that it ought 

not to obstruct the issue of the certificate for the said marriage, or until the protest be withdrawn 
by the person who entered it. 

Petition wlvere'person whose 45 . If any person whose consent is necessary to any marriage 

eo^isent is necessary is insa 7 iej under this Part is of unsound mind, 

or unjustly withholds or if any such person (other than the father) without Just cause 
consent. withholds his consent to the marriage, 

the parties intending marriage may apply by petition, where the person whose consent is 
necessary is resident within any of the towns of Calcutta, Madras, and Bombay, to a Judge of the 
High Court, or if he is not resident within any of the said towns then to the District Judge : 

And the said Judge of the High Court, or District Judge, as the case may be, may examine 
Procedure on petition, the allegations of the petition in a summary way : 

And, if upon examination such marriage appears proper, such Judge of the High Court or 
District Judge, as the case may be, shall declare the marriage to be a proper marriage. 

Such declaration shall be as effectual as if the person whose consent was needed had consented 
to the marriage ; 

and, if he has forbidden the issue of the Marriage Registrar’s certificate, such certificate shall 
be issued, and the like proceedings may be had tinder this Part in relation to the marriage as if 
the issue of such certificate had not been forbidden. 

46 . Whenever a Marriage Eegistrar refuses to issue a certificate under this Part, either of 
Petition when Marriage the parties intending marriage may apply by petition, where the dis- 
Itegistrar refuses certificate, ' trict of such Eegistrar is within any of the towns of Calcutta, Madras, 
and Bombay, to a Judge of the High Court, or if such district is not within any of the said towns, 
then to the District Judge : 

The said Judge of the High Court, or District Judge, as the case may he, may examine the 
ProcedtM'e on petition, allegations of the petition in a summary way, and shall decide thereon. 

The decision of such Judge of the High Court or District Judge, as the ease may he, shall be 
final, and the Marriage Eegistrar to whom the application for the issue of a certificate was origi- 
nally made shall proceed in accordance therewith. 

Petition when Marriage 47 . Whenever a Marriage Eegistrar resident in any ^[Indian 
Eegistrar in Indian State State] refuses to issue his certificate, either of the parties intending 
refuses certificate, marriage may apply by petition to the ^[Central Government] who 

shall decide thereon. 

. Such decision shall be final, and the Marriage Eegistrar to whom the application was 
originally made shall proceed in accordance therewith. 

^ M Substituted by A. 0. for ‘"Native State*’, [b] Substituted by A, 0. for “Governor-General in Council”. 

, 47 — Note 1 Central Government as regards the Indian States, see 

' IJI . w to tdiacUons exercisable by the section 86 . 
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48-1 Whenever a Marriage Eegistrar, acting under the provisions of section 41, is not satisfied 
Petition tolicn Eegistrar that the person forbidding the issue of the certificate is authorized by 
authority of person law SO to do, the said Marriage Eegistrar shall apply by petition, 
Jorbidding. where his district is within any of the towns of Calcutta, Madras, and 

JBombay, to a Judge of the High Court, or if such district be not Tvithin any of the said towms, 
then to the District Judge : 

The said petition shall state all the circumstances of the ease, and pray for the order and 
Procedure on petition, direction of the Court concerning the same, 

and the said Judge of the High Court or District Judge, as the case may be, shall examine 
into the allegations of the petition and the circumstances of the case, 

and it, upon such examination, it appears that the person forbidding the issue of such certifi- 
cate is not authorized by law’ so to do, such Judge of the High Court or District Judge, as the 
^ase may be, shall declare that the person forbidding the issue of such certificate is not authorized 
as aforesaid, 

and thereupon such certificate shall be issued, and the like proceedings may be had in relation 
to such marriage, as if the issue had not been forbidden. 

Whenever a Marriage Eegistrar appointed under section S to act within any ^[Indian State] 
Reference xclien Marriage is not satisfied that the person forbidding the issue of the certificate is 
^Registrar in Indian State authorized by law so to do, the said Marriage Eegistrar shall send a 
•doubts authority of person statement ’of all the circumstances of the case, together wuth all 
Jorbidding. documents relating thereto, to the ^[Central Government]. 

If it appears to the ^[Central Government] that the person forbidding the issue of such 
Procedure reference, certificate is not authorized by law so to do, the ^[Central Government] 
shall declare that the person forbidding the issue of such certificate is not authorized as aforesaid, 
and thereupon such certificate shall be issued, and the like proceedings may be had in 
relation to such marriage, as if the issue of the certificate had not been forbidden. 

[a] Substituted by A. 0. for “Native State**, [b] Substituted by A. 0. for “Governor-General in CounciP*. 

49^ Every person entering a protest with the Marriage Eegistrar, under this Part, against the 
Liability for frivolous issue of any certificate, on grounds which such Marriage Eegistrar, under 
protest agamst issu^ of section 44, or a Judge of the High Court or the District Judge, under 
-certificate^ section 45 or 46, declares to be frivolous and such as ought not to obstruct 

ibe issue of the certificate, shall be liable for the costs of all proceedings in relation thereto and 
for damages, to be recovered by suit by the person against whose marriage such protest was 
^^tered« 

SO. The certificate to be issued by the Marriage Eegistrar under the provisions of section 41 
Form of certificate, gRall be in the form contained in the second schedule to this Act annexed 
‘Or to the like effect, 

and the * [Provincial Government] shall furnish to every Marriage Eegistrar a sufficient 
number of forms of certificate. 

[a] Substituted by A. 0. for “Local Government”. 

Solemnization of 

marriage after issxis 51. After the issue of the certificate of the Marriage Eegistrar, 

of certificate, 

01 % wffiere notice is required to be given under this Act to the Marriage Eegistrars for 
^different districts, after the issue of the certificates of the Marriage Eegistrars for such districts, 

marriage may, if there be no lawful impediment to the marriage of the parties described 
in such certificate or certificates, be solemnized between them, according to such form and cere- 
mony as they think fit to adopt. 

But every such marriage shall be solemnized in the presence of some Marriage Eegistrar 
(to whom shall be delivered such certificate or certificates as aforesaid), and of two or more cre- 
dible witnesses besides the Marriage Eegistrar, 

And in some part of the ceremony each of the parties shall declare as follows, or to the 
like effect: — 


Sectioiji 4$ — Note 1 Central Government as regards the Indian States, see 

[1] As to the powers and functions exercisable by the section 86,. 
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"I do solemnly declare that I know not of any lawful impediment why I, .4. J5., may not 
be joined in matrimony to 0, 2?.” 

And each of the parties shall say to the other as follows, or to the like effect— “I call upon 
these peiwns here present to witness that I, A, 5., do take thee, G. D,, to be my lawful wedded 
wife lor husband]. 


62. Whenever a marriage is not solemnized within two months after the copy of the 
When marriage not had notice has been entered by the Marriage Eegistrar, as required by aec- 
witUn tioo months after tion 40, the notice and the certificate, if any, issued thereupon, and all 
notice^newnohceregmred. proceedings thereupon, shall be void ; 

and no person shall proceed to solemnize the marriage, nor shall any Marriage Eegistrar* 
enter the same, until new notice has been given, and entry made, and certificate thereof given, at 
the time, and in the manner aforesaid. 

Marriage Registrar may ask 53. A Marriage Eegistrar before whom any marriage is sole. 

for 'particulars to he registered, mnized under this Part may ask of the persons to be married the* 
several particulars required to be registered touching such marriage. 

54, After the solemnization of any marriage under this Part, the Marriage Eegistrar pre- 
Begistration of marriage sent at such solemnization shall forthwith register the marriage in 
solemnized under Fart Y . duplicate; that is to say, in a marriage-register book, according to the 

form of the tourth schedule hereto annexed, and also in a certificate attached to the marriage 
register book as a counterfoil. 

The entry of such marriage in both the certificate and the marriage-register hook shall he 
signed by the person by or before whom the marriage has been solemnized, if there be any such 
person, and by the Marriage Eegistrar present at such marriage, whether or not it is solemnized 
by him, and also by the parties married, and attested by two credible witnesses other than the 
Marriage Eegistrar and person solemnizing the marriage. 

Every such entry shall be made in order from the beginning to the end of the book, and 
the number of the certificate shall correspond with that of the entry in the marriage-register book. 

Certificates to he sent 65. The Marriage Eegistrar shall forthwith separate the certificate from 

monthly to Registrar the marriage-register- book and send it, at the end of every month, to the 
General, ^[Registrar General of Births, Deaths, and Marriages]. 

The Marriage Eegistrar shall keep safely the said register-book until it is filled, and shall then 
Custody of tegister^book, send it to the ^[Registrar General of Births, Deaths, and Marriages], to be 
kept by him with the records of his office. 

[a] Substituted by the Births, Deaths and Marriages Registration Act, 1886 (6 [VI] of 1886), S. 30 (b), for the 
words “Secretary to the Local Government”. 


56. The Marriage Registrars in ® [Indian States] shall send the certificates mentioned in 
Officers to whom Registrars section 54 to such officers as the ^[Central Government] from time 
in Indian States shaU send to time, by notification in the ® [Official Gazette] appoints in this 
certificates, behalf.^ 

[a] Substituted by A. O, for *‘JNaii\e States”, [b] Substituted by A. O, for “Governor General in Council”, 
[c] Substituted by A. 0. for “G<»zette of India”, [d] Cf, the Births, Deaths and Marriages Remstration 
Act. 1886 (6 [VIJ of 1886), S. 24 (2). 

The Commissioner of Ajmer-Merwara has been appointed under this section for the Eajputana States, see 
Ajmer Rules and Orders; the Resident for the Central India States, tor States in Central India, see British 
Enactments in force in Indian States, Vol HI; ihe Registrar Gerieral of Births, Deaths and Marriages, 
Madras, lor the Mysore State, see iUd^ Vol. VI, page 47; the First Assistant to the Resident for the Hydera- 
bad State, see ibtd^ Vol. V, page 26. 

67. When any Native Christian about to be married gives a notice of marriage, or applies for 
Registrars to ascertain ^ certificate from a Marriage Registrar, such Marriage Eegistrar shall as- 
that notice and certi ficate Certain whether the said Native Christian understands the English language, 
<^e understood by Native and, if he does not, the Marriage Registrar bhall translate, or cause to be 
Christians, translated, such notice or certificate, or both of them, as the case may be,, 

to ^ch Native Christian into a language which he understands; 

or the Marriage Eegl^trar shall otherwise ascertain whether the Native Christian is cognizant 
of the purport and efftct of the said notice and certificate. 


Section 56 — Note 1 tion 81; and as to the powers and functions exercisable by 

v;® ^ to ^ forwarding of certificates of certain the Centfal Government as regards the Indian States,, 
to ™ Secretary of Stote for India, see sec- see section 86. 



Isa. 58-62] 


THE INDIAN OHEISTIAN MABEIAGE ACT, 1872 


42 <'> 


S8. When any Native Christian is married under the provisions of this Pari, the person 
Native Christians to solemnizing the marriage shall ascertain whether such Native Christian under- 
do fiiade to understand stands the English language, and, if he does not, the person solemnizing tho 
declarat%<ms. marriage shall, at the time of the solemnization, translate, or cause to be 

translated, to such Native Christian, into a language which he understands, the declarations made 
at such marriage in accordance with the provisions of this Act. 

89 . The registration of marriages between Native Christians under this Part shall be made in 
Begistmtiofi of marriages conformity with the rules laid down in section S7 (so far as they are. 
between Native Christians. applicable), and not otherwise. 


PAET vr.^ 


Mabbiage op Native Ghbistians. 


60 . Every marriage between Native Christians applying for a certificate shall, without 
On what conditions marriages of the preliminary notice required under Part III, be certified 
Native Christians may he certified, under this Part, if the following conditions be fulfilled, and not 
otherwise : — 

(1) the age of the man intending to be married shall exceed sixteen years, and the age of 
the woman intending to be married shall exceed thirteen years; 

(2) neither of the i^rsoiis intending to be married shall have a wife or husband still 
living ; 

(8) in the presence of a person licensed under section 9, and of at least two credible wit- 
nesses other than such person, each of the parties shall say to the other 

“I call upon these persons here present to witness that I, A. B., in the presence of Almighty 
God, and in the name of our Lord Jesus Christ, do take thee, C. D., to be my lawful wedded wife 
lor husband],” or words to the like effect: 


Provided that no marriage shall be certified under this part when either of the parties 
intending to he married has not completed his or her eighteenth year, unless such consent as is 
mentioned in section 19 has been given to the intended marriage, or unless it appears that there 
is no person living authorized to give such consent. 

[a] As to validation of past marriages solemnized tinder Part VI, between persons of whom one only was a 
Native Christian, and penalty for solemnizing such marriages under Part VI in future, see the Marria^ze 
„ Validation Act, 1892 (2 [11] of 1892). 


61 # When, in aspect of any marriage solemnized under this Part, the conditions prescribed 
Grant of certificate. in section 60 have been fulfilled, the person licensed as aforesaid, in whose* 
presence the said declaration has been made, shall, on the application of either of the parties to 
such marriage, and, on the payment of a fee of four annas, grant a certificate of the marriage. 

The certificate shall be signed by such licensed person, and shall be received in any suit- 
touching the validity of such marriage as conclusive proof of its having been performed. 

^[62. (1) Every person licensed under section 9 shall keep in English, or in the vernacular 
Keeping of register-book and language in ordinary use in the district or State in which the 

TO3 solemnized, and in such form as the btProvincial 
government] by which he was licensed may from time to time 
prescribe® a register -book of all marriages solemnized under this Part in his presence, and shall 
deposit in the office of the Eegistrar-General of Births, Deaths, and Marriages for the territories 
under the administration of the said ^[Provincial Government] in such form and at such intervals 
as that Government may prescribe, true and duly authenticated extracts from his register-book of 
all entries made therein since the last of those intervals. 


(2) Where the person keeping the register- book was licensed as regards ‘^Can Indian State] 
by the ® [Central Government] references in sub-section ( 1) to the [Provincial Government] there- 
in mentioned shall be read as references to the [Provincial Government] , to whose Eegistrar- 
General of Births, Deaths, and Marriages certified copies of entries in registers of births and 
deaths are for the time being required to be sent under section 24, sub-section (2)^ of the Births, 
Deaths, and Marriages Eegistration Act, 1886.] 


[a] Substituted by the Indian Christian Marriage Act (1872), Amendment Act, 1891 (2 [11] of 1891) S. 4 
for the o^inal S. 62. [b] Substituted by A. O. for **Local Government**, [c] For notifications issued* by 
dinerent Governments, see the different Local Buies and Orders, [d] Suhstitikted by A, O. for Nativc^^ 
State’*, [e] Substituted by A. 0. for “Governor-General in Council**. 
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63. Every person licensed under this Act to grant certificates of marriage, and keeping a 
Searches hi recjisUr-hooh marriage-register-book under section 62, shall, at all reasonable times, 
and cojpies of entries. allow search to be made in such book, and shall, on payment of the 

proper fee, give a copy, certified under his hand, of any entry therein. 

BooJcs in which marriages 65. The provisions of sections 62 and 63, as to the form of the 
of Native Christians under register-book, depositing extracts therefrom, allowing searches thereof, 
Faril or III areteg%stered. giving copies of the entries therein, shall, rmitatis mutandis, 

apj)ly to the books kept under section 87* 

Fart yi not to to Roman 65. This Part of this Act, except so much of sections 62 
Catholics. and 63 as are referred to in section 64, shall not apply 

to marriages between Roman Catholics. 

But nothing herein contained shall invalidate any marriage celebrated between Roman 
Saving of certain Catholics under the provisions of Part V of Act No. XXV of 1864,^ previous to 
mamiages. fche twenty-third day of February 1865. 

[a] Act 25 [XXV] of 1864 was repealed by Act 5 [V] of 1865 wliich was repealed by this Act. 


PART VII. 


PeNAXiTIES. 

noUcew'^eertifiMte^for ® [ 66 . Whoever, for the purpose of procuring a marriage or licence of 
procuring marriage. marriage, intentionally, — 

(a) where an oath or declaration is req^uired by this Act, or by any rule or custom of a 
Church according to the rites and ceremonies of which a marriage is intended to be- 
solemnized, such Church being the Church of England or of Scotland or of Rome, makes 
-a false oath or declaration, or, 


(b) where a notice or certificate is required by this Act, signs a false notice or certificate, 
shall be deemed to have committed the offence punishable under section 193 of the Indian Penal 
Code with imprisonment of either description for a term which may extend to three years and, at 
the discretion of the Court, with fine.] 

[a] Siibstituted by the Indian Christian Marriage Act (187*2) Amendment Act, 1891 (2 [II] of 1891), S. 5 for 
original section 66. 


67. "Whoever forbids the issue, by a Marriage Registrar, of a certificate, by falsely represent- 
Forliddhig, by false per- ing himself to be a person whose consent to the marriage is required 
^nation, issue of certificate hy law, knowing or believing such representation to be false, or not 
by Marriage Beg%strar. having reason to believe it to be true, shall be deemed guilty of the 
offence described in section 205 of the Indian Penal Code. 


^[68. Whoever, not being authorized by section 5 of this Act to solemnize marriages, 
Solenmizing^marriage solemnizes or professes to solemnize, in the absence of a Marriage Registrar 
tniliout dm atithority. of the district in which the ceremony takes place, a marriage between 
persons one or both of whom is or are a Christian or Christians, shall be punished with imprison- 
ment which may extend to ten years, or (in lieu of a sentence of imprisonment for seven years 
or upwards) with transportation for a term of not less than seven years, and not exceeding ten 
years. 


Part VII — Note 1 

[1] Sections 66 to 76 apply to all persons, who are 
not authorized to do so, solemnizing a marriage between 
Christians and do not apply simply to marriages that 
take place before the Marriage Registrar. (1871) 14 Mad 
342 (351). 

Section 66 — Note 1 

[1] The making of a false oath under S. 66 must be 
intentional. Hence, when a declaration is made under 
G. 18 that the deponent believed that there was no 
^pediment, it must be satisfactorily proved that the 
deponent was oonseious that he was making a false 
‘declaration, (1894) 16 All 212 (216). 

, ' , Section 68 — Note 1 

Woipd ‘leans’’ in S. 8 is an inclusive term 
Uo person exciept one who professes Christian 


religion comes within the purview of S. 68. (Vol 5) 1918 
AU 168 (170) : 40 All 393 ; 19 Cri L Jour 615. 

[2] There is no express prohibition preventing a person 
professing Christianity from marrying a non-Christian, 
by non-Christian ceremony. Section 68 does not make it 
penal for a professing Christian to marry by a ceremony 
which is void under S. 4. It refers to a class of persons 
who solemnize or profess to solemnize a Christian 
marriage under the Act not being authorized by S, 5 to 
do so. (Vol 5) 1918 All 168 (171): 19 Cri L Jour 615: 
40 All 393. 

[3] A Hindu performing a marriage according to the 
Hindu rites between two persons one of whom is a 
Christian is guilty under S. 68, (Vol 5) 1918 Mad 601 
(603): 18 Or. L. J, 840: 40 Mad 1030 (PB). (20 Mad 12, 
6 Mad. H. 0. R, App 20 and 17' Mad 391, Approved.) 
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or, if the offender is an European or American, with penal servitude according to the 
provisions of Act XXIV of 1855 (to substitute 'penal servitude for the punishment of titans- 
portation in respect of European and American convicts 
and shall be liable to fine.] 

[a] Suhsiituied by the Indian Christian Marriage Act (1872), Amendment Act, 1891 (2 [II] of 1891), S. 6, for 
the original section 68. [b] The words “and to amend the law relating to the removal of such convicts” w^ere 
•repeal^ by the Amending Act 1891 (12 [SII] of 1891). 

69. Whoever knowingly and wdfully solemnizes a marriage between persons, one or both of 

SolmnnUing marriage out is or are a Christian or Christians, at any time other than 

cf proper time, or u'itliotit between the hours of sis in the morning and seven in the evening, or 
tcitnes&es. {^1 the absence of at least two credible witnesses other than the person 

solemnizing the marriage, shall be punished with imprisonment for a term which may extend to 
three years, and shall also be liable to fine. 

This section does not apply to marriages solemnized under special licences granted by the 
Saving of marriages solem- Anglican Bishop of the Diocese or by his Oommissaryj i^or to 
nised tinder special licence, marriages performed between the hours of seven in the evening and 
sis in the morning by a Clergyman of the Church of Rome, when he has received the general or 
special licence in that behalf mentioned in section 10. 

^ ^[Xor does this section apply to marriages solemnized by a Clergyman of the Church of 
Scotland according to the rules, rites, ceremonies and customs of the Church of Scotland.] 

[a] Inserted by tlie Indian Cbristian Marriage Act (1872) Amendment Act, 1891 (2 [II] of 1391), S. 7. 

70. Any Minister of Religion licensed to solemnize marriages under this Act, w’ho, without a 
Solemnising, ivithout notice liOtice in writing, or, when one of the parties to the marriage is a 

or mtliin fourteen days after minor, and the required consent of the parents or guardians to such 
notice, marriage with minor, marriage has not been obtained, within fourteen days after the 
receipt by him of notice of such marriage, knowingly and wilfully solemnizes a marriage under 
Part III, shall he punished with imprisonment for a term which may extend to three years, and 
shall also be liable to fine. 


Issuing certificate, or marrying 71. A Marriage Registrar under this Act, who commits 
without publication of notice*, any of the following offences i 

(l) knowingly and wilfully issnes any certificate for marriage, or solemnizes any marriage, 
without publishing the notice of such marriage as directed by this Act ; 

marrying after expiration of two months after the copy of the notice has 

expiry of notice*, entered as required by section 40 in respect of any marriage, solemnizes 

such marriage;] 

(B) solemnizes, without any order of a competent Court authorizing him to do so, any mar- 
solemnising marriage with minor when one of the parties is a minor, before the expiration 

within fourteen days without auiho- of fourteen days after the receipt of the notice of such mar- 
^covu of ^ ^^'^thout sending riage, or without sending, by the post or otherwise, a copy of 

’ ^ such notice to the Senior Marriage Registrar of the district if 

there be more Marriage Registrars of the district than one, and if he himself be not the Senior 
Marriage Registrar; 

issuing certificate against (4) issues any certificate the issue of which has been prohibited, 

a%tt}wnsed prohibition, as in this Act provided, by any person authorized to prohibit the 
issue thereof; 

shall be punished with imprisonment for a term which may extend to five^ears, and shall 
also be liable to fine. 

[a] Indian Christian Marriage A (1872), Amendment Act, 1891 (2 [II] of 1891), S, 8 (1) 

for the original cl. (2). v i- j \ y 


Issuing certificate after expiry of 
notice, or, in case of minor, within 
fourteen days after notice, or 
against authorised prohibition, ‘-’ 


72. Any Marriage Registrar knowingly and wilfully issuing 
any certificate for marriage after the expiration of ®'[two 
months] after the notice has been entered by him as aforesaid, 
or knowingly and wilfully issuing, without the order of a competent Court authorizing him so 
to do, an y certificate for marriage, wher e one of the parties intending marriage is a minor, before 
Section 68 (contd,) " L - .. 

[4] The presence of the Registrar at a marriagemust 

be in his capacity of a Registrar and not in his nrivate hnowmgly solemnizes” were used. In the present sec- 
<japacity. (1891) 14 Mad 342 (351). tion the word “knowingly” has been dropped. (1891) 14 

[5] The present section was substituted by Act 2 [11] 
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73. Whoever, being authorized under this Act to solemnize 
a marriage, 


the expiration of fourteen days after the entry of such notice, or any certificate the issue of which 
has been forbidden as aforesaid by any person authorized in this behalf, 

Hhfl.ll be deemed to have committed an offence under section 166 of the Indian Penal Code. 

[a] Svhstiiuied by the Indian Christian Marriage Act (1872), Amendment Act, 1891 (2 [II] of 1891), S. 8 (2)' 
for * ‘three months”. 

Pei'sons authorised to solemnise 
marriage (other than Clergy of 
Churches of England^ Scotland, 
or Borne J; 

and not being a Clergyman of the Church of England, solemnizing a marriage after due pub- 
lication of banns, or under a licence from the Anglican Bishop of the Diocese or a Surrogate duly 
authorized in that behalf, 

or, not being a Clergyman of the Church of Scotland, solemnizing a marriage according to 
the rules, ritts, ceremonies and customs of that Church, 

or not being a Clergyman of the Church of Borne, solemnizing a marriage according to the 
rites, rules, ceremonies and customs of that Church, 

knowingly and wilfully issues any certificate for marriage under this Act, or solemnizes any 
issuing certificate, or marrying, marriage between such persons as aforesaid, without publishing, or 
without publishing notice, or of ier causing to be aiBBixed, the notice of such marriage as directed in 
expiry of certificate', Part III of this Act, or after the expiration of two months after 

the certificate has been issued by him; 

or knowingly and wilfully issues any certificate for marriage, or solemnizes a marriage 
ismmg certificate f(rr, or between such persons when one of the persons intending marriage is a 
solemnising^ marriage^with minor, before the expiration of fourteen days after the receipt of notice 
minor, within fourteen days of such marriage, or without sending, by the post or otherwise, a copy 
afer notice; . ^ Marriage Eegistrar, or, if * there be more Marriage 

Eegistrars than one, to the Senior Marriage Eegistrar of the district; 

^ issuing certificate atitho' Or knowingly and wilfully issues any certificate the issue of whiohhas 
risedly forbidden; been forbidden, under this Act, by any person authorized to forbid 

the issue; 

solemnising marriage autho- or knowingly and wilfully solemnizes any marriage forbidden 

risedly forbidden, by any person authorized to forbid the same; 

shall be pimished with imprisonment for a term which may extend to four years, and shall 
also be liable to fine. 

74* Whoever, not being licensed to grant a certificate of marriage under Part VI of this Act,, 
TJnlicensedyerson granting grants such certificate, intending thereby to make it appear that he is 
certificate pretending to be go licensed, shall be punished with imprisooment for a term which 
licensed, ' may extend to five years, and shall also be liable to fine. 

^[Whoever, being licensed to grant certificates of marriage under Part VI of this Act, 
without just cause refuses, or wilfully neglects or omits, to perform any of the duties imposed 
upon him by that Part, shall be punished with fine which may extend to one hundred rupees.] 

[a] Inserted by the Indian Christian Marriage Aot (1872), Amendment Aot, 1891 ^2 [II] of X891j, S. 9. 

75. Whoever, by himself or another, wilfully destroys or injures any ^register-book or the 
Destroying or falsifying counterfoil certificates thereof, or any part thereof, or any authenticated 
register -hooks, extract therefrom, 

or falsely makes or counterfeits any part of such register-book or counterfoil certificates, 
or wilfully inserts any false entry in any such register-book or counterfoil certificate or 
authenticated extract, 

» shall be punished with imprisonment for a term which may extend to seven years, and shall 
/ also be liable to tina 

lAmitaUonof prosecidions 76. The prosecution for every offence punishable under this Act 
shall be commenced within two years after the offence is committed. 


sinder Act, 
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PART vm. 


Miscellaneous. 

What viatters need not be "Whenever any marriage has been solemnized in accordance 

^ooed in respect of marriage with the provisions of sections 4 and 5, it shall not be void merely on 
4n accordance with Act, account of any irregularity in respect of any of the following matters, 
namely : — 

fl) any statement made in regard to the dwelling of the persons married, or to the consent 
of any person w^hose consent to such marriage is required by law* ; 

(2) the notice of the marriage : 

( 3) the certificate or translation thereof : 

( 4) the time and place at which the marria^ge has been solemnized : 

(5) the registration of the marriage. 

78. Every person charged with the duty of registering any marriage, who discovers any 

Gorrectimi of errors, error in the form or substance of any such entry, may, within one 
month next after the discovery of such error, in the presence of the persons married, or, in case of 
their death or absence, in the presence of two other credible witnesses, correct the error, by entry 
in the margin, without any alteration of the original entry, and shall sign the marginal entry, and 
ada thereto the date of such correction, and such person shall make the like marginal entry in 
the certificate thereof. 

And every entry made under this section shall be attested by the witnesses in whose presence 
it was made. 

And in ease such certificate has been already sent to the ® [Registrar General of Births, 
Deaths and Marriages], such person shall make and send in like manner a separate certificate of 
the original erroneous entry, and of the marginal correction therein made. 

[a] Substituted by the Births, Deaths, and Marriages Begistration Act, 1886 (6 [VI] of 1886), S. 80(6), for the 
words ‘^Secretary to the Local Government”. 

Searches and copies of 79. Every person solemnizing a marriage under this Act, and hereby 
entries. required to register the same, 

and every Marriage Registrar or ® [Registrar General of Births, Deaths, and Marriages] 
having the custody for the time being of any register of marriages, or of any certificate or dupli- 
•cate or copies of certificate, under this Act, 

shall, on payment of the proper fees, at all reasonable times, allow searches to be made in 
such register, or for such certificate, or duplicate, or copies, and give a copy under his hand of any 
•entry in the same. 

[a] Substituted by the Births, Deaths and Marriages Begistration Act, 1886 (6 [VI] of 1886), S. 30 (b), for 
the words ‘‘Secretary to the Local Government”. 


80. Every certified copy, purporting to be signed by the person entrusted under this Act 
Cei'Ufied copy of entry in with the Custody of any marriage-register or certificate, or duplicate, 

required to be kept or delivered under this Act, of an entry of a* 
^ ^ marriage in such register or of any such certificate or duplicate, shall 

be received as evidence of the marriage purporting to be so entered, or of the facts purporting to 
be so certified therein, without further proof of such register or certificate or duplicate, or of any 
entry therein, respectively, or of such copy. 


®[81. The Registrar General of Births, Deaths and Marriages and the officers appointed 
Certificate of certain under section 66 shall, at the end of every quarter in each year, select from 
the certificates of marriages forwarded to them, respectively, during such 
quarter, the certificates of the marriages of which ^[the Government by 
whom he was appointed] may desire that evidence shall be transmitted to England, and shall send 
the same certificates, signed by them respectively, to the Secretary of State for India.] 

Indian Christian Marriage (Amendment) Act, 1911 (13 [XlII of 1911), S. 2, for original 
section 81. [b] Substitutedrhj A. 0. for “fche Governor-General in Ctounoii”. 


Froviyioial Government to 82. Fees shall be chargeable under this Act for 

jpresenbe fees, 

receiving and publishing notices of marriages ; 
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issuing ® [Certificates for marriage] by Marriage Eegistrars, and registering marriages by the 
•same ; 

entering protests against, or prohibitions of, the issue of ^[certificates for marriage] by the 
said Eegistrars ; 

searching register -books or certificates or duplicates of copies thereof; 
giving copies of entries in the same under sections 63 and 79. 

The ® [Provincial Government] shall fix the amount of such fees respectively, 

and may from time to time vary or remit them, either generally or in special cases, as to 
it may seem fife. 

[a.] Substituted by tlie Repealiug and Amending Act, 1903 (1 [1] of 1903), S. 3 and Sch. II for ^^certificate 
of marriages”, [b] Substituted for “marriage certificates” ibid, [c] Sicbstituted by A. O* for “Local Gov* 
ernment”. 

88 . The [Provincial Government] may make ^rules in regard to the disposal of the fees 
Power to make rules, mentioned in section 82, the supply of registei* -books, and the preparation 
and submission of returns of marriages solemnized under this Act. 

[a] Stibstituted by A. O. for “Local Government”, [b] For rules made under S. 83 by different Gov-* 
ernments, see tlie difierent Local Rules and Orders. 

85. The powers conferred on the ^[Provincial Government] by sections 82 and 83 ^CshallJ, 
Power to prescribe fees so far as regards ® [Indian States] be exercised by the ^[Central Gov* 
and rules for Indian States, ernment] . 


[a] Substituted by A. 0. for “Local Government”, [b] Substituted by A. 0. for “may”, [e] Sicbstituted 
by A. O. for “Native States”. [6] Substituted by A. 0. for “Governor-General in Council”. 

Power to declare who shall 86 . The ^[Provincial Government] may, by notification in the 

be district Judge. Official Gazette, declare who shall, in any place to which this Act 

applies, be deemed to be the District Judge. 

[a] SuhstiUited by A. O. for “Local Government”, 

®[ 86 . ( 1 ) The powers and functions exercisable by the ^[Central Government] under 
Poioers and fimctions sections 6, 8, 9, 47, 56 and 84 shall so far as regards any ° [Indian State] 
exercisable as regards ;^hich is within the political charge of a ‘^[Provincial Goyemment] be- 
Indian States. ® [exercisable] by that ^[Provincial Government]. The exercise under this 

section by any ^[Provincial Government] of powers and functions under sections 6, 8, 9 and 56 
shall be by notification in the Local Official Gazette. 

( 2 ) The powers and functions exercisable under this Act by the ^[Central Government] may 
be delegated to and exercised by such officers as ^Cit] may from time to time appoint in this behalf.] 
[a] Substituted by the Devolution Act, 1920 (38 [XXXYIII] of 1920), S. 2 and Sch. I, for the original sec- 
tion 86, [b] Substituted by A. 0. for “Governor-General in Council”, [c] Substituted by A. 0. for “Native 

State”, [d] SubstiMed by A. 0. for “ Local Government ”. [e] Substituted by A. 0. for “exercised”, 

[f] Substituted by A, 0. for “he”. 


87. Nothing in this Act applies to any marriage performed by any Minister, Consul, or 
Savmg of Consular Consular Agent between subjects of the State which he represents and accord* 
marriages. State. 

Noii'^alidation of marriages 88 . Nothing in this Acfe shall be deemed to validate any 

within proUbited degrees. marriage which the personal law applicable to ®fher of the parties 
forbids him or her to enter into. 


Section 84 — Note 1 

[1] As to the powers and functions exercisable by 
the Central Government as regards the Indian States, 
see Section 86. 

Section 88 — Note 1 

[1] Section 88 relates to impediments to marriages 
but does not cover all impediments enumerated in 
Canon law. [Vol 32) 1945 Mad 516 (518, 619): ILB (1946) 
Mad 367. 

[2] To. attract the provisions of this section, the 
marriage must he a nullity according to the personal 
Saw of the parties. Hence, only that ^art of the personal 
law is contemplated by this section as relates to the 
absolute impedim^^s to any mari'iage at all between 

even maairiage according to the rites of 
oim Ohuro^, foriiistance, such impediments ^ 


prohibited degrees of consanguinity or affinity. (Vol 32) 
1946 Mad 516 (518, 619) : ILR (1946) Mad 367. 

[3] The Act is only concerned with the forms of 
solemnization and not with objections to the validity of 
the marriage. “Personal law” includes any personal 
law, apart from any personal law as to the form of 
the marriage forbidding any of the parties to enter 
into contract of marriage with one another. (Vol 17)- 
1930 Bom 105 (111) ; 54 Bom 288. 

[4] The words “the personal law applicable to either 
parties” refer to the personal law of the religious com- 
munity to which either of the parties belong. (Vol 17) 
1930 Bom 105 (110) : 54 Bom 288. 

[5] Section 88 does not validate a miarriage which 
would be invalid elsewhere as being against the personal 
law. CVol 24) 1937 Mad 565 (567, 568). 
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SCHEDULE I. 

(See Sections 12 and 38.) 
:<IOTICE OF MAEBIAGE. 


To 


a lifinister [or Eegistrar] of 


I hereby give you notice that a marriage is intended to be had, within three calendar months from the date 
hereof, between me and the other party herein named and described {that is to say) : — 


Names. 


Condition, 


Bank 

or 

profes- 

sion. 


Age. 


Dwelling 

place. 


Length 

of 

residence. 


Church, Chapel, or 
place of worship 
in which the 
marriage is to be 
solemnized. 


District in which 
the other party 
resides, when the 
parties dwell in 
different districts. 


CQ 








I 




ci 




CQ 


•SO 




00 




SP 


fi 

<3 




5 


o 


CQ 


;3 

rCi 

O 


Witness my hand, this day of scventy-izvoe. 

(Signed) JAMES SMITE. 

[The italics in this schedule are to be filled up, as the case may be, and the blank division thereof is only to be - 
filled up when one of the parties lives in another district,] 
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SCHEDULE II. 


(Sec Sections M and 50 J 


CEETIEIOATB OF RECEIPT OF NOTICE. 


I. 


4o hereby certify that, on the day of ^ i 

of the marriage intended between the parties therein 
of one of the parties (that is to say) : — 


notice was duly entered in my Marriage Notice Book 
named and described, delivered under the hand 



Date of notice entered 1 The issue of this certificate has not been prohibited by any person authorized to 
Bate of certificate given J forbid the issue thereof, 

Witness my hand, this day seventy-two, 

(Signed). 

this certificate will be void, unless the marriage is solemnized on or before the day of 

[The itaUcs in the schedule are to be filled up, as the case may be, and the blank division thereof is only 
i;o be filled up when one of the parties lives in another district.] i 

W ^serteSt by the Repealing and Amending Act (1 [I] of 1903), S. 3* 
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SOHEDELE III. 

(See Sections SS and 31),^ 


Form of Register of marriages. 


Quarterly Beturns 
of 

MARRIAGES. 

for 

f Calcutta^ 

The Archdeaconry of ...•*! Madras. 

[,Boi 7 ibay, 


I.- 


f Calcutta, T 

— , Registrar of the Archdeaconry of-J Madras, hereby certify that the annexed are correct 

{.Bombay^ j f Calcutta,') 

copies of the originals and Official Quarterly Returns of Marriage within the Archdeaconry of Madras, }• 

{,Bomhay, } 

as made and transmitted to me for the quarter commencing the 

^ay of ending the day of in the year of Our Lord 

iSignature of Begistrar.'l 
f Calcutta. 

Registrar of the Archdeaconry of 4 Madras. 


MARRIAGES solemnized at -| 


r Allahabad. 
j Barrackpor 
j Bareilly. 
t Calcutta, do., dc. 


\Bombay. 


When married. 


Names op 
Parties, 


lx 


d 

o 







■f 


[a] Substituted by the Amending Act, 1891 (12 [XU] of 189X), Sch, II for the original reference. 


IM. 28, 


Signature of the person solem- 

nizing the marriage. 
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-SCHEDULE IV, 

(See Sechons 32 and 5i,) 
Marriage Begister Book. 






names op Parties. 

1 



Residence at 
the time of 
marriage. 

Father’s 
name and 
Surname. 

Number, 

1 

When married. 

Christian 

name. 

Surname. 

Age. 

Condition. 

Rank or 
profession. 


Day. 

1 

Month 

Year. 








1 


1 


James ... 

White ... 

26 years... 

Widower , 

1 

Carpenter 

Agra 

William 

White, 





Martha... 

Duncan. • * 

Z7 years... 

1 

Spinster 


Agra 

J olin 
Duncan, 


Married in the 

(James Whiter '] f John Smith. 

TMs marriage was solemnized between usH i-in the presence of us^ 

\^Martha Dimcan^ J L / o7in Green. 


I 


OBETIFICATE OP MAEBIAGE. 


o 

B 

When married. 

/ 

Names op 
Parties. 

1 

Con- 

dition. 

[ 

1 

Rank or 
profession. 

Residence at 
the time of 
marriage. 

Father’s name 
and surname. 

Christian* 
1 name, j 

Sur- 

name. 

i 

f 

Day, 

Month 

Year. 


j 

• 

! 




1 




James ... 

White ... 

1 

j 

26 years,, 

Widower.! 

Carpenter 

Agra 

William White, 





Martha.. 

Duncan.. 

17 years,. 

Spinster... 


Agra 

J ohn Duncan. 


Haxrifid in the 

(James White. 1 ( John Smith.’\ 

This marriage was solemnized between us i Uin the presence of us-J 

[.Martha Duncan. ] ' [.John Green.) 

hy the Beyeajiing' Act, 1988, (1 [I] of 1988), S. 2 

and Schemde. 
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(ACT II OF 1918) 


CONTENTS. 


Sections. 

1. Short title, extent and commencement. 

2. Definition. 

8. Cinematograph exhibitions to be licensed. 

4. Licensing authority. 

o, Eestrictions on powers of licensing authority. 
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STATEMENT OF OBJECTS AND REASONS. 


“The Bill h designed to ensure proper control of 
cinematograph exhibitions with particular regard to 
the safety of those attending them; and to prevent the 
presentation to the public of improper or objectionable 
films. The existing law of the country contains certain 
scattered provisions, affecting such exhibitions and 
certain local enactments also bear on the subject; but 
the rapid growth in the popularity of cinematograph 
and increasing number of such exhibitions in India have 
rendered these provisions inadequate for the protection 
of the public from indecent or otherwise objectionable 
representations. Further, the special danger from fire 
which attends cinematograph exhibitions, as has been 
illustrated by terrible catastrophes due to this cause in 
other countries, rendered it important to secure, in the 
interest of safety of spectators, a proper regard to the 
structural conditions of the premises utilised. 

Tbe Bill accordingly provides that no exhibition shall 


be given except in accordance with the conditions of a 
license granted by the prescribed authority. The license 
is intended to ensure that the intentions of the Act are 
complied with and that adequate precautions are taken 
for the safety of persons attending the exhibition which 
it covers. The Bhi also provides for the constitution of 
an authority which will be required to pass all filmg 
intended for exhibition in this country and which will 
have power to refuse the necessary certificate in the 
ease of any film, the production of which in public is 
open to objection for the reasons already given. The 
Bill includes the ordinary rule-making provision and 
enables the Local Governments to exempt any cinema- 
tograph exhibition or class of cinematograph exhibitions 
from any provisions of law. Finally it makes provision 
for the punishment of offences against the Act or the 
rules made thereunder.’^ 

— Gazette of India, 1917, Part Y, page 74. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION. 


— Amended by Act XXIII of 1919. — Amended in TJ. P. by U. P. Act, YII of 1942. 

—Adapted by A. 0. —Repealed in part and amended by Act, XXXVIII of 1920. 


THE CINEMATOGRAPH ACT, 1918 

(AOI II of 1918.)®' 

An Act to make provision for regulating exhibitions by means of 


[Cth March, 1918.] 
Ginematographs. 


Wheeeas it is expedient to make provision for regulating exhibitions by means of cinema- 
tographs ; It is hereby enacted as follows : — 

[a] For Report of Select Oommlttee, see Gazette of India, 1918, Pt. V, p. 11; and for Proceedings in Council 
see 26id., 1917, Pt. YI, p. 703, and ihid., 1918, Pt. VI, pp. 38, 94 and 275. 

Shoif title, i. (IJ This Act may be called the Cine:matograph Act, 191S. 

extejit and com- (:2J It extends to the whole of British India, including British Baluchi- 
niencement. stan. 

^[(B) The ^[Provincial Government] may, by notification in the ®[OffioiaI Gazette], direct 
that the whole or any of its provisions shall come into force in any Province or part of a Province 
on such date as may be specified in the notification.^ ] 

[a] SuhsMuted by the Cinematograph (Amendment) Act, 1919 (23 [XXIII] of 1919), S. 2, for the original sub- 
section. [b] Siibstituted by A. O. for the words “Local Government”, which bad been s^ibstituted for the 
words “Governor-General in Council” by the Devolution Act, 1920 (38 [XXXYIII] of 1920), S. 2 and Seh. I, 
[c] SuhstiUited by A. 0. for the words “local official Gazette,” which had been swbsiifzfited for the words 
“Gazette of India” by the Devolution Act, 1920 (38 [XXXYIII] of 1920), S. 2 and Sch. I, [d] For notifica- 
tions by the Governor-General in Council bringing S. 2, sub-sections (1), (2) and (3) of S. 7 and S. 8 into 
force in the whole of British India, including British Baluchistan, from the 1st February, 1920, and the other 
provisions of the Act from the 1st August 1920, see General Rules and Orders, Yol. lY, p. 527. For notifica- 
tion declaring the Act to be in force in British Baluchistan from the 1st September, 1930, see Gazette of 
India, 1930, Pt. II-A, p. 416. 

Definition, 2. In this Act, unless there is anything repugnant in the subject or context, — 
“cinematograph” includes any apparatus for the representation of moving pictures or series 
of pictures ; 

“place” includes also a house, building, tent or vessel ; and 
“prescribed” means prescribed by rules made under this Act. 
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3. Save as otherwise provided in this Act, no person shall give an exhibition by means of a 
Cinematograp7i ex}iiUiio7ts cinematograph elsewhere than in a place licensed under this Act, or 
to be licensed. otherwise than in compliance with any conditions and restrictions 

imposed by such licence. 


4. The authority having power to grant licences under this Act (hereinafter referred to as the 
Licensing mUhority. “heensing authority") shall be the District Magistrate, or, in a presidency 
town the Commissioner of Police ; 

Provided ihat the ‘’CProvineial Government] may, by notification in the “[Official Gazette], 
constitute for the whole or any part of a Province such other authority as it may specify in the' 
notification to be the licensing authority for the purposes of this Act. 

^ [a] The words “or in the town of Eangoon” were repealed by A. 0. [b] SiCbstiiuted by A. 0. for “Local 

Government", [e] Substituted by A. 0. for “local official Gazette”. 

Bestriotions on pojom S. (l) The licensing authority shall not grant a licence under this 
of lieen^ng authority. Act, unless it is satisfied that — 

(a) the rules made under the Act have been substantially complied with; and 

(h) adequate precautions have been taken in the place in respect of which the licence is to be 
given to provide for the safety of persons attending exhibitions therein. 

(2) A condition shall be inserted in every licence that the licensee will not exhibit, or permit 
to be exhibited, in such place any film other than a film which has been certified as suitable for 
public exhibition by ®[an authority constituted under section 7], and which, when exhibited, 
displays the prescribed mark of that authority, and has not been altered or tampered with in any 
way ^oe such mark was affixed thereto. 

(S) Subject to the foregoing proviaons of this section, and to the control of the ’’[Provincial 
Government], the licensing authority may grant licences under this Act to such persons as it thinks 
fit, and on such terms and conditions, and subject to such restrictions as it may determine. 

[a] Substituted by the Cinematograph (Amendment) Act, 1919 (23 [XXIII] of 1919), S. 3, for “the prescribed 
authority”, [b] Substituted by A. 0. for “Local Government”. 


6 . (1) If the owner or person in charge of a cinematograph uses the same or allows it to be 
Punishment for contra- used, or if the owner or occupier of any place permits that place to be 
mention of this Act and used, in contravention of the provisions of this Act or the rules made 
ru es ma e t esexin e} . theretmder, or of the conditions and restrictions upon, or subject to which, 
any licence has been granted under this Act, he shall be punishable with fine which may extend to 
one tiiousand rupees and, in the case of a continuing offence, with a further fine which may extend 
to one hundred rupees for each day during which the offence continues, and his licence (if any) 
shall be liable to be revoked by the licensing authority. 

(8) If any person is convicted of an offence punishable under this Act committed by him in 
r^pect of any film, the convicting Court may further direct that the film shall be forfeited to His 
Majesty. 

®[7. (1) Any ’’[Provincial Government] “[* * *] may, by notification in the ^[Official 

Certification of films. Gazette], constitute as many authorities as it may thiuk fit for the purposes 
of examining and certifying films as suitable for public exhibition, and declare the area (hereinafter 
rrferred to as the local area’) within which each such authority shall exercise the powers conferred 
on it by this Act "Where an authority so constituted consists of a Board of two or more persons, 
not more than one-half of the members thereof shall be persons ®[in the service of the Grown]. 

(2) If any such authority after examination considers that a film is suitable for public 
exhibition, it shall grant a certificate to that effect to the person applying for the as.-mn, and shall 


The Cinematograph Act, 1918 
Section 6 — Note 1 

[1] el. 6 Y® 3iave, in addition to the owner 
made the person in charge of a cinematograph liable 
for nang it or allowing it to be used in contravention 
of the Act. We have substituted for the word “allows” 
in the second place where that word occurs, the word 
V‘permits’* as we wish to mahe it clear that the autho- 
rised nsi© and not xinaAithorised use that determines the 
; hahijity of the owner of the place where the exhibition 
Committee Beport 


Section 7 — Note 1 

[1] “We understand that the authorities to be con- 
stituted under cl. 7 will, as a rule, be authorities whose 
certificates will be valid throughout British India. It 
has been pointed out to us that cases may well arise 
where a film the exhibition of which might not be 
objectionable in many parts of India would, owing to 
local conditions, stand on a different footing in other 
parts, and we have therefore inserted a provision enabl- 
ing any certificate to be restricted by* the Local Grovern- 
naent either generally in its Province or any part there- 
of,” — Select Committee Be^ort, 
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cause the film to be marked in the prescribed manner. The certificate of any such authority shall, 
save as hereinafter provided, be valid throughout the territories in which this Act is in force. 

(B) (a) If the authority is of opinion that a film is not suitable for public exhibition in the 
local area, it shall inform the person applying for the certificate of its decision, and such person 
may, within thirty days from the date of such decision, appeal for a reconsideration of the matter 
by the ^[Provincial Government] by which the authority was constituted. 

(b) If the ^[Provincial Government] rejects the appeal it shall, by notification in the ^[Official 
Gazette], direct that the film shall be deemed to be an uncertified film in that local area, and such 
direction shall have effect notwithstanding the subsequent grant of a certificate in respect of the 
film by any other such authority. 

(Ji) Any such authority may demand the exhibition before itself of any certified film which 
it has reason to believe is about to be publicly exhibited in its local area, and may by order 
suspend the certificate of any such film i39nding the orders of the ^[Provincial Government], and 
during such suspension the film shall be deemed to be an uncertified film in that area. 

(6) The District Slagistrate, or, in a Presidency-town ''' the Commissioner of Police, 
may by order suspend the certificate of any film pending the orders of the ^[Provincial Govern- 
ment], and during such suspension the film shall be deemed to be an uncertified film in that 
district or town, 

(6) A copy of any order of suspension made under sub-seetion (4) or (5), together with a 
statement of reasons therefor, shall forthwith be forwarded by the authority or the ofiicer making 
the same to the ^[Provincial Government] by which the authority was constituted or to which the 
officer is subordinate, as the case may be, and such ^[Provincial Government] may ^[* '^1 

either discharge the order or, by notification in the '^[Official Gazette], direct that the film shall be 
deemed to be an uncertified film in the whole or any part of the Province. 

(^) A. ^[Provincial Government] may, of its own motion, by notification in the ‘^[Official 
Gazette], direct that a certified film shall be deemed to be an uncertified film in the whole or any 
part of the Province. 

(8) The exhibition of a film to which any order or direction under clause (b) of sub-section ( 3) 
or sub-section (i),(5)^(6) ot (7) iBion the time being applicable shall, in the area to which such 
order or direction relates, be deemed to be a contravention of the condition mentioned in sub- 
section (^) ot section 5.] 

[a] Substituted by the Cinematograph (Amendment) Act, 1919 (23 [XXIII] of 1919), S. 4, for the original section, 
[b] Substituted by A, O. for “Iiocal Government”, [e] The word “authorised in this behalf by the Governor- 
General in Council” were repealed by A. O. [d] Substituted by A. 0, for “local official Gazette”, [e] Sub- 
stituted by A. O, for “in the service of Government”, [f] The words “or in the town of Kangoon” were 
repealed by A. 0. [g] The words “in its discretion” were repealed by A. 0. 

8 . The ^[Provincial Government] may make rules for the purpose of carrying into effect 

Power to malie rules, the provisions of this Act. 

(2) In particular and without prejudice to the generality of the foregoing power, rules under 
this section may provide for — 

(a) the regulation of cinematograph exhibitions for securing the public safety ; 

(b) the procedure of the authorities constituted for examining and certifying films as suitable 
for public exhibition, and all matters ancillary thereto, and the fees to be levied by those 
authorities ; ^[*] 

^[(bb) the appointment of officers subordinate to authorities constituted under section 7 and 
the regulation of the powers and duties of such officers ; and] 

(c) any other matter which by this Act is to be prescribed. 

dj-ils ^ * sjcj 

(4) All rules made under this Act shall he published in ®[^" '"] the ^[Official Gazette], 

"'] and, on such publication, shall have effect as if enacted in this Act. 

[a] Substituted by A, 0. for the words “Local GK>veriiment”, which had been substituted for the words 
“Governor-General in Council” by the Devolution Act, 1920 (38 [XXXVIII] of 1920), S. 2 and Soh. I. 

[b] The word “and” was repealed by the Cinematograph (Amendment) Act, 1919 (23 [XXIII] of 1919), S. 5. 

[o] Clause (bb) was insertedf ibid, [d] Sub^setetion (3) was repealed by the Devolution Act, 1920 (38 [XXXVIII] 

of 1920), S. 2 and Sch. I. [e] The words “Gazette of India or” were repealed^ ibid, Substituted by A. 0. 
for “local official Gazette”, [g] The words “as the case may be” were repealed by Act 38 [XXXVIII] of 1920. 
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PROVINCIAL AMENDMENT. 

United Provinces.— In eiause (a) of sub-section (2) of section 8, after the word ‘safety’ the following words 
shall be added, namely : — 

“and the fees to be levied for licensing buildings for cinematograph exhibitions and for inspection of electric 
installations in such buildings.” 

— U. P. Act 7 [Til] of 1942, S. 2. [This Act shall be deemed to have had effect as from 3-8-1931.3 
Section 3 of the U. P. Act 7 [VII] of 1942 runs as follows : “Any rule made before the commencement 
of this Act in purported exercise of any such power as is mentioned in section 2 of this Act, and which would 
have been lawful if this Act bad come into operation on the third day of August, 1931, shall be deemed to have 
been lawfully made.” 

9. The ^[Provincial GoYernment] may, by order in writing, exempt, subject to such conditions 
Poiver to exempt, and restrictions as it may impose, any cinematograph exhibition or class of 
cinematogTaph exhibitions from any of the provisions of this Act or of any rule made thereunder, 
[a] Siihstituted by A. O. for “Local Government”. 
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STATEMENT OF OBJECTS AND REASONS. 

“The Bill is suffieientlv explained in the Report of the Special Committee printed below.” 

—H. ERLE RICHARDS. 


Simla^ 3rd Septernher, 1907* 

Report of the Special Committee appointed to consider the amendment 
of the Civil Procedure Code. 


We have the honour to present this report on the 
proposals to amend the Code of Civil Procedure which 
have been submitted for our consideration by the Gov- 
ernment of India and, annexed to it, a draft Bill 
amended by us, A detailed account of the alterations 
introduced in the Bill will be found in the Notes on 
Clauses which form the second part of this Report, but 
we desire by way of preface to make some observations 
of a general character on the defects in the existing 
law which appear to us to call for reform and on the 
mcxre important of those alterations. 

1, The Code of Civil Procedure of 1882 has been in 
force for 25 years and the experience of those years has 
shown that the general lines on which it proceeds are 
sound. The matters in which it has proved defective 
are, for the most part, matters of detail, and they arise, 
as it seems to us, mainly from the fact that it is im- 
possible to frame a fixed and rigid Code in such a 
manner as to sufficiently meet the varying needs of 
an area so diversified as that to which the Code applies. 
In our opinion it is essential that there should be some 
machinery to enable variations to be introduced in 
procedure to meet the different requirements of dif- 
ferent localities as weE as to enable defects to be re- 
medied as they are discovered without resort to the 
tardy process of legislation. We propose to make pro- 
vision for these purposes by a re-arrangement of the 
Code. We recommend that matters of mere machinery 
should be relegated to Rules capable of alteration by 
each High Court, subject to certain checks, and that 
those provisions only should be retained in the body of 
the Code in which some degree of permanence and 
uniformity is desirable. This re-arrangement is in ac- 
cordance with precedent and possesses advantages so 
obvious that it is needless to enlarge upon them. 

2. The objection — and as it appears to us the only 
objection of substance — that can be urged against this 
proposal is that until the scheme of distribution had 
Become familiar to those who have to administer the 


Act, the change may cause some confusion and the 
familiar numerical references to the present Sections 
will no longer apply. We are sensible that some incon- 
venience must arise from this cause in the first instance^ 
but this is but a small disadvantage in comparison with 
the advances to be obtained by the change, and we 
cannot think that any one will seriously contend that 
such a slight and temporary drawback should stand in 
the way of a reform which appears to us in other res- 
pects to be wholly beneficial. 

3. The adoption of this principle has necessarily 
involved a departure from the arrangement of the pre- 
sent Code, but in other respects, we have advisedly 
adhered as closely as possible to the existing language, 
the meaning of which is now well understood by Courts 
and by practitioners. Speaking generally, it may be 
said, that we have only departed from the phraseology 
of the Code where experience has suggested improve- 
ments or conjpetent authority has called for some 
change. We have refrained from altering the wording, 
merely, because it might be capable of improvement; 
for in any change, even of a verbal character, there is a 
risk of opening a door to fresh litigation. In the 
amendments that we have introduced, we have endea- 
voured to state general rules of procedure rather than 
to provide in detail for every possible contingency; for, 
we hold it to be a sound view that excessive daboration • 
of details of procedure tends to cramp the actions of the 
Court and in consequence, to encourage technicalities. 
For this reason, we have made no attempt to embody 
in the Code a digest of the very numerous decisions on 
the existing Sections ; we have made amendments to » 
meet case-law only on points on which there is a con- 
flict of authority. And in this connexion we desire to 
^ point out that at the present time there is even less 
* justification for the enactment of elaborate provisions 
in regard to procedure than at the time when the Code 
of 1882 was passed. Since then, the standard of 1^1 
effioiaacy in the mofussil has been materially raised,, 
and the principles of procedure are now so wdl under- 
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stood that the Courts may be trusted to apply them 
intelligently in cases lor which no provision may be 
made in terms, 

But although we have made the present Code the 
basis of our draft, we have carefully examined the Bill 
settled by the Select Committee in 1903, and we desire 
10 express our aclmowledgments to that Committee 
lor the store of information it contains, and for the 
materials collected in their report. 

Apart from the re- arrangement to which reference 
has been made, we have not introduced many changes 
of a radical character in the Code. 

4, The general nature of some of the amendments 
we recommend, may be conveniently illustrated by a 
brief examination of the extent to which the various 
stages of a suit will be afiected by them. 

x4. To begin with, it is hoped that the multiplicity 
of suits will be further curtailed by the new provisions 
we have inserted to remove limitations which we re- 
gard as needless on the comprehensiveness of a suit, 
and by the wider powers of amendment vested in the 
Courts under the Bill. An adequate check is provided 
by the power of a Court to interfere vrhere embarrass- 
ment is likely to result, 

J3. Increased facilities have been given for the ser- 
vice of process to -which further reference is made in 
the Notes on Clauses. It is hoped that in the gradual 
introduction of service by post may be found a solu- 
tion of one of the principal defects in our legal system, 

C. In our opinion, it is most necessary that litigants 
in this country should come to trial with all issues 
clearly defined, and that cases should not be expanded 
or grounds shifted without reference to the true facts. 
For this purpose, we think that the present system of 
pleadings in the mofussil which is notoriously lax, 
should be improved, and we have incorporated in the 
rules an order on pleadings, which, it is hoped, will lead 
to sounder and fairer methods of arriving at the real 
points in dispute. The forms have been revised and we 
hope that they will be brought into more general use in 
the mofussil. 

We have not been able, within the time at our dis- 
posal, to make these forms, or the other forms in the 
Appendix to Schedule I complete; but this is a matter 
of detail which can be further considered before the Bill 
is passed into law. 

D. It is not possible to secure expedition in the dis- 
posal of suits, unless the questions of fact on which 
there is a real contest are narrowed down as far as 
possible. As a step towards this, we have incorporated 
in the rules an order in which provision is made for 
the admission not only of documents but also of facts. 
It must be left to litigants and their advisers to make 
adequate use of this order, but it is hoped that the 
Courts will encourage the use of it, since it certainly 
affords a means whereby the two principal evils of liti- 
gation, delay and expense, can be materially diminished. 

E. We attach much importance to a proper use being 
made by Courts in the mofussil of the procedure pres- 
cribed for the first hearing. The Code as it stands 
makes provision for the examination of parties by the 
Court, and we have altered the language so as to com- 
pel the production of documents at the first hearing. In 
our opinion, this will act as a substantial check on the. 
fabii^tion of documentary evidence. 

F. The provisions relating to the hearing of suits do 
not call for material alteration, but we have thought it 
well to provide expressly for the cases where a party 
dfeeb^ween conclusion of the hearing and delivery of 

It would obviously be wrong that such an 
.a^weni ahould in any way interfere with the disposal 


of the ease, and we have therefore inserted a provision 
to enable judgment to be pronounced notwithstanding 
the death. 

G. A change ot! importance has been made in regard 
to decrees. In the first place, we have inserted an 
express provision recognizing the distinction between 
preliminary and final decrees. We hope, in this way, to 
afford facilities for checking the delay that now results 
from the objectionable practice of leaving for determina- 
tion m execution questions which should be decided by 
the decree. This change should ensure the more expedi- 
tious disposal of a class of suits which at present are 
conspicuous for the delay to which they give rise. 
Another amendment of importance which we have 
introduced is in regard to mortgage-suits. These are 
very numerous and involve complicated questions of 
law. Hitherto some confusion has been occasioned by 
the co-existenee of the provisions of the Transfer of 
Property Act and of the Code in regard to execution in 
mortgage-suits. We think that the provisions regulating 
this matter should be dealt with in their entirety in the 
Code, and we have therefore introduced rules in Order 
XXXIY to give effect to our view. We propose that the 
sections of the Transfer of Property Act affected by this 
change should be repealed. We desire to call the atten- 
tion of those Provinces to which that Act does not apply 
to the effect of these changes. 

In our opinion, it is expedient to give greater assist- 
ance to the Courts in the framing of decrees. The 
importance of this bianch of procedure cannot be over- 
rated; it is surrounded by difficulties which are a fruit- 
ful source of error and consequently of litigation. We 
have amplified the provisions of the Code to meet this 
defect, and have introduced some forms which can be 
adopted to meet the requirements of individual cases. 
We think that further forms might be added with 
advantage before the Bill becomes law. 

S, Amongst other matters, we have removed limita- 
tions which at present exist on the power of appointing 
Beceivers, and have conferred a power to appoint 
Eeceivers on Subordinate Courts. 

5. Ex€cutio7i , — The subject of execution is, perhaps, 
one of the naost difficult with which we have had to 
deal. The present system, in the mofussil at any rate, 
tends to excessive delay and affords facilities for defeat- 
ing the claims of creditors. At the same time the credi- 
tor often has only himself to blame, owing to his own 
laches in prosecuting his rights. In the Presidency 
town the same objections cannot be fairly raised ; the 
system works well ; whilst, in the mofussil, the diffi- 
culties arise not so much from the machinery itself, as 
from the defective manner in which it is worked. One 
of the most fruitful sources of litigation is the setting 
aside of execution sales, on the ground of irregularity in 
the publication of the sale proclamation. It is notorious 
that in many of these cases the Courtis officer either 
through negligence or dishonesty has not duly published 
the proclamation, but it is impossible to deal with such 
cases by any provision in a Code. After a most careful 
consideration of the subject, w^e have not seen our way 
to any very drastic changes in the present system. We 
have found ourselves unable to accept the somewhat 
te-reaching proposal of the Committee of 1902 in rela- 
tion to the execution of decrees by precept ; but we are 
so far in accord with the ’view expressed by that Com- 
mittee as to have been able to insert in the Bill a clause 
which enables the Court which passed the decree to 
issue a precept to any other Court to attach property of 
the judgment-debtor pending execution in the ordinary 
course. Beyond this wo have felt we could not safely go. 

We anticipate that there will be a substantial saving 
of time, and consequent expense, from the provision 
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.x-CjUirin^ that iiiesno i)L*ofii5 sliail be itscertained ly the 
Court under the decree itself> and not nov; m esecu- 

tiOn proceedh^fu?. 

Clause 53 has been introduced to settle a Ion's' i^iootecl 
point upon which there is much diversity of judicial 
opinion, as to whether or not questions as to the liability 
of ancestral x^roperty in the hands of a son or other 
de-eondant to whom r has come otherwise than by des- 
cent for the payment of the debt for which the decree 
was passed, can be determined under CL 47 of the pre- 
-ent Bill, correspondmji with S. 244 of the eifisting 
Code. We think they should be. 

Other amendments deserving notice relate to (1) the 
power to break ojien the outer door of the judgment- 
debtor’s dwelling-house; t2) the date from which the 
purchaser’s title accrue.^; (3) oral api»iication for im- 
inediate execution* (4) the discretion "of the Court in 
the execution of decrees for the restitution of eonjugai 
rights; (5) the execution against partnership property; 
(6) extended facilities for attaching salaries; and (7,1 
powers to decree-holders to carry decrees Into effect at 
the expense of the judgment-debtor. 

We regard the changes made in relation tu execution 
as calculated to materially assist the ludgment-ereditor 
hi recovering the fruits of his judgment. 

6. Arbitration. — Two questions of imxjortance have 
itrisea in connexion with this subject : (1) Should any 
of the Sections of the Arbitration' Act of 1899 be in- 
corporated into the Code ? (2) Should the right of ap- 
peal as now existing be altered, and if so, in what 
direction ? We arc of opinion that the best course 
wouldr'tmdoubtedly be to eliminate from the Code all 
the clauses as to arbitration, and insert them in a new 
and comprehensive Arbitration Act. There are, perhaps, 
difficulties as to this at present. We have determined, 
therefore, to leave the arbitration clauses much as they 
are in the present Code; but we have placed them in a 
Schedule in the hope that at no distant date they may 
be transferred into a comprehensive Arbitration Act. 

In regard to appeals, some change has been made. 
XJpon this question, adopting the view of the Judicial 
Committee as expressed in Ghtdanfs case (I. L. E. 29 
Oaleute 167), we are strongly in favour of finality in 
cases of arbitration. If rights of appeal be given, the 
disappointed party will take advantage of every such 
right. To meet the difficulty expressed in the case re- 
ported in I. L. E. 25 Calcutta 141 (which followed 
'many other cases in the Calcutta High Court}, we ha\'e 
inserted the words ’'or being otherwise invalid*’ in sub- 
section (c) of Section 521 of the jpresent Code. If, 
therefore, either party considers the award as invalid 
on any ground, he can apply to have it set aside. We 
have thought it right to give one appeal from the opi- 
nion expressed by the Court on a special case under 
Section 517, and to allow one appeal as from order under 
Sections 521, 523 and 526. And having regard to the 
rather wide language of the Judicial Committee in 
Ghnlam^s case we have further thought it advisable to 
make it clear that an order granting an application either 
under Section 523 or Section 526 is non to be deemed a 
decree within the meaning of the Code, otherwise there 
would be a wider right of appeal from orders under 
these Sections than from a decree under Section 522. 
The other alterations deal wiiii the text, rather than 
with any question of policy or principle. 

7. Suits relating to public matters. — We have 
inserted a clause to enable actions for public nuisances 
to be brought, with the consent of the Advocate- 
General, irrespective of special damage. It has been 
represented to us that such a power is needed and we 
concur in that view. 

8. Public Charities , — The suggestion has been made 
on high authority that some express reference should 


be made in the Code to ine pot\ er of the Cuurt io apply 
Cypres doctrine in the settimg of schemes. Bat thia 
power would ax^pear to exi&t already within its proper 
luuitfc iMaifOr of Lgons^ case L E 3 I A 32j and 'we 
do not think it neees-ary to make exx^ress reference 
to It. 

It has been represented to us by more than one 
gentleman whose oxnnion is entitled to ■weight, that the 
power to enquire into the affairs of public charities 
should be made more extensive. The clause, as it 
stands, gives sufficient powers to the Courts to direct 
accounts and to frame schemes when once a suit has 
been instituted, but it is said that members of the 
public interested in any x>tibUc charity ought to have 
the means of calling for and inspecting accounts with- 
out undertaking the burdeu of a suit, at least in the 
first instance. We are told that revenues derived from 
charitable trusts are in some cases very large in amount, 
that no accounts of their exx>enditure are ordinarily 
rendered, and that there is good ground for believing 
that a considerable portion is mis-spent or squandered 
on useless objects. 

The Hon’ble Dr, Eashbebary Ghose sux)x:)orts these 
%iews and has submitted a clause to give effect to them. 
It is in the following terms : 

’‘93-A (1). The Court may also, upon an apx^hcation 
by any two or more persons having the like interest 
and having obtained the like consent, direct any trustee 
of such chanty to cause to be prepared and filed in the 
Court, within such time as may be specified in the 
order, a detailed account of the reeoix^ts and disburse- 
ments in connection with the trust property for- a 
period not exceeding three years next preceding the 
date of the application. 

(2) Such accounts, -when filed in Court, shall be open 
to inspection by the public. 

. 13) A trustee who fails to comply with any such direc- 
tion shall be removed if a suit for that purpose be 
instituted, unless he can show good cause for such 
failurG.** 

We have given to the subject our best consideration 
and desire to record our sympathy with the motives of 
the proposers. But we have not inserted the clause in 
the Bill because we think that the question is one of 
policy on which the public opinion of the communities 
interested should first be obtained. It affects primarily, 
as w’e understand, the Hindu and, to a less extent, the 
Mahomedan community. And we should not feel justi- 
^ed in recommending an amendment of the law on 
such a subject as this, unless the leaders of those com- 
munities were to express their support of the proposal 
in unequivocal terms. If it is eventually deeid^ to 
adopt the amendment, then “w'e think that the clause 
l^roposed by Dr. Ghose may be accepted. 

9. Sii^its by or against f irms . — Attention is directed 
to the new x>i;ovision in regard to suits by or against 
firms (O. XXX), which will, we hope, prove acceptable 
to the commercial community, 

10. New procedure. — We have given power to x'>ro- 
vide by Bales for Counter-claims, Third Party Proce- 
dure, Summary Procedure in suits for debt or liquidated 
demands, as, for instance, rent, or any other definite 
sum payable under a contract and originating sum- 
mons. We are of opinion that these forms of proceeding 
may usefully be adopted in some areas but that this 
is a matter which should be left for each High Court to 
decide. 

11. Appeals As regards appeals from original de- 

crees we have departed but slightly from the existing 
Code, We have thought it advisable to give legislative 
sanction to the view that no appeal shall lie from a 
consent decree, or as to costs, except by leave of the 
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Court; but the 3 iiost important change is that incorpo- 
rated in Clause 97, which renders it obligatory upon a 
party, who considers himself aggrieved by a prelimi- 
nary decree, to appeal from that decree, at the risk of 
being precluded from disputing its correctness on an ap- 
peal from the final decree. We feel strongly that this is 
a most useful provision, as tending to that which is so 
desirable, viz,, finality in litigation. 

As regards appeals from appellate decrees the only 
substantial departure from the existing Code is the 
insertion of Cl. 103. Experience has shown the desir- 
ability of this clause, the effect of which will be to 
avoid remands, with their consequent delay and ex- 
pense. 

As regards appeals from orders a comparison of 
Cl. 104 of the Bill with S. 588 of the existing Code 
would support a p'ima facte inference that the right of 
appeal from orders has been materially curtailed. But 
this inference is dispelled on looking at sub-clause (h) 
of Cl. 104 which allows an appeal from any order made 
under Rules from which an appeal is expressly allowed 
by Rules. We have gone carefully into the question of 
the cases in which an appeal should be allowed from 
these orders and our conclusion is expressed in the 
Boles themselves. 

12. Buies, — The distribution of the provisions of 
the Codte between the body of the Bill and the Rules 
Is a matter on which opinions may well differ. The 
general principle on which we have proceeded has been 
to keep in the body of the Bill those provisions which 
appear to us to be fundamental and those provisions 
which confer powers operating outside the Province in 
which the Court is situated. In some cases we have ad- 
opted the plan of inserting leading provisions in the 
Bill, stating in general terms the powers of the Court, 
and of leaving the details to Rules; in naatters of less 
importance the provisions have been relegated altoge- 
ther to Rules. The result of this re-arrangement is to re- 
duce the Act, as distinct from Schedules, to 155 clauses. 
The existing order of sequence has, speaking generally, 
been maintained, but the reduced bulk of the Bill has 
rendered it longer necessary to reproduce the divi- 
sion into chapters. 

It is proposed to vest the power of making Rules in 
High Courts, subject to the control of Local Govern- 
ments, (or, in the case of the Calcutta High Court, of 
the Government of India), but we think it most desir- 
able that in exercising this power, the Courts should 
have the advice of representatives of the various 
branches of the legal profession, and we have according- 
ly provided that, in the case of Chartered High Courts 
and of Chief Courts, Rules shall only be made after 
[JTotes on Clauses are omitted as these are inserted 
dure Code in this ilanualj 


those Courts have taken the opinion of a Rule Com- 
mittee on which there will be representatives of the 
Bar, of Vakeels or Pleaders and, in Presidency-towns, of 
Attorneys. In the case of other High Courts power has 
been given to establish such Rule Committees as the 
Governor-General in Council may deternaine. It is be- 
lieved that Standing Committees of this kind will be of 
great value. We have thought it better to require the 
same sanction as is required by the Indian High Courts 
Act of 1861, in order that the rule-making power 
should correspond with the power conferred under that 
Act; but we are of opinion that, in the interest of uni- 
formity, it is expedient that all amendments of Rules 
should be communicated to the Government of India 
and to other High Courts before sanction is given to 
them. This, we understand, can be effected by exeeu-" 
tive order. 

If our proposal is adopted, it will probably be useful 
to publish annually in every Province some manual 
corresponding to the English “Annual Practice’’ con- 
taining — 

(1) the Act ; 

(2) all Rules of procedure made* under it or under 
other Acts in the Province; 

(8) notes of decisions on the Act and Rules. 

We are sensible that there may be defects and 
fiawB in the Bill wMch we append to this Report. The 
subject is complicated and technical and the time at our 
disposal has been limited. We do not doubt therefore 
that much improvement may be made in the Bill before 
it is finally passed into law. But, in our opinion, it is 
framed on the right lines. We believe for the xeasona 
we have stated that in any reform of Civil Procedure it 
is essential to introduce some elasticity; to give wider 
powers of control to the High Courts, and to invest 
them with a larger discretion in regard to the conduct 
of eases which come before them. Mr. Dikshit, Subor- 
dinate Judge from Bombay, has been present through- 
out our deliberations, and we take this opportunity 
of acknowledging the help we have derived from his 
experience of the working of the Code in the mofussil. 
We desire also to record our acknowledgments of the 
services of Mr. Law, of the Legislative Department, 
who has attended to the clerical and press-work to our 
entire satisfaction. 

(Signed) H. ERLE RICHARDS. 

( ) FRANCIS MACLEAN. 

( « ) LAWRENCE JENKINS. 

( « ) S. ISMAY. 

( » ) RASHBEHARY GHOSE. 

Simla, August Slst, 1907, 

— ^Gazette of India, 1907, Part V, page 179. 
under the appropriate sections or rules of the Civil Proee- 
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ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION. 


Year. 

No. of 
Act. 

Short Title. 1 

Particulars. 

1908 

V 

THE CODE OF CIVIL PROCEDURE j 

1909 

ni 

Presidency Towns Insolvency Act 

j 

19U 

I 

The Code of Civil Procedure (Amend- 
ment) Act 

[Amending s. 8 and S. 67. 

1914 

IV 

The Decentralisation Act 

Amending S. 138. 

1914 

X 

The Repealing and Amending Act 

Amending s. 60 and Form no. 7 in Ap- 



pendix E. 

1914 

xvn 

The Second Eepealing and Amending 
Act 

1. Amending O. 6, E. 26. 

2. Bepealing s. 156 and the Fifth 
Schedole. 

1916 

xm 

1 

The Amending Act 

Amending SS. Ill, 116, 122. 123, 126, 129 
and 130. 
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Year. 

1 Ko. of 

1 Act. 

Short Title. 

Particulars. 

1917 

XXIV 

! 

The Eepealijig and Amending Act 

Amending S, 127 and S. 130. 

1919 

XVIII 

The Eepealing and Amending Act 

Amending S. 122 and S. 123. 

1920 

XXIV 

The Code of Civil Procedure (Amend- 
ment) Act 

Amending o. 9, E. 5. 

1920 1 

1 

XXVI 

The Indian Limitation and Code of 
Civil Procedure (Amendment) Act 

1. Amending o. 45, E. 7. 

2. Inserting new E. 9-A in 0. 45. 

3. Adding new sub-rule (4) to E. 15 of 
0. 45. 

1920 

xxxvin 

The Devolution Act 

Amending Ss. 6, 61. 67, 68, 125 and 143. 

1921 

m 

The Code of Civil Procedure (Amend- 
ment) Act 

Amending s. 55. 

1922 

IX 

The Civil Procedure (Amendment) Act 

1. Inserting new S. S5-A. 

2. Amending s. 104 and o. 41, E. 33. 

1923 

XI 

The Eepealing and Amending Act 

Amending s. 122 and s. 123. 

1928 

XXYI 

The Code of Civil Procedure (Amend- 
ment) Act 

Amending s. 60. 

1923 

XXIX 

The Code of Civil Procedure (Amend- 
ment) Act 

Amending o. 21, E. 32 and e. 33, 

1925 

XX 

The Code of Civil Procedure (Amend- 
ment) Act 

Amending S. 60. 

1925 

xxm 

The Legislative Members Exemption 
Act 

Inserting new s. 135-A. 

1925 

xxxn 

The Oudh Courts (Supplementary) Act 

Amending S. 122 and S. 123. 

1926 

I 

The Small Cause Courts (Attachment 
of immoveable property) Act 

1. Amending s. 7. 

2. Inserting new E. 13 in o. 88. 

1926^ 

VI 

The Code of Civil Procedure (Amend- 
ment) Act 

Amending s. 103. 

1926 

xxn 

The Code of Civil Procedure (Second 
Amendment) Act 

Amending 0, 8, E. 1 and E. 4. 

1926 

XXX 

The Negotiable Instruments (Interest) 
Act 

Amending o. 37, E. 2 and Form No. 4 
in Appendix B. 

1926 

XXXIV 

The Sind Courts (Supplementary) Act 

Amending s. 122 and s. 123. 

1927 

X 

The Eepealing and Amending Act 

Amending — 

i. 0. 6, E. 27 and E. 28. 

ii. Heading of o. 28. 

iii. 0. 28, B. 1, E. 2 and E. 3. 

1928 

xvni 

The Eepealing and Amending Act 

Adding new sub-seetion (3) to S. 98. 

1929 

XXI 

The Transfer of Property (Amendment) 
Supplementary Act 

1. Substituting new Eules 2 to 8, 10, 
11 and 16 for the old Eules in o. 34. 

2. Substituting new Forms 3 to 11 in 
Appendix D for the old Forms. 

3. Inserting new Eule 8-A in 0. 84. 

1980 

XVI 

The Transfer of Property (Amendment) 
Supplementary Act 

Amending o. 43, E. l. 

1982 

X 

The Code of Civil Procedure (Amend- 
ment) Act 

1. Amending s. 78. 

2. Inserting new Eules 19, 20, 21 and 22 
in 0. 26 with beading. 
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Year. 

No. of 
Act. 

Short Title. 

Particulars. 

1934 

XXXV 

The Amending Act 

Amending s. 2, cl. (17), S. 60, sub-s. (1), 
clause (j), 0. 6, E. 27 and B. 28 and 
0. 28. 

1936 

XXI 

The Code of Civil Procedure (Amend- 
ment) Act 

1. Amending S. 51 and o. 21, E. 37. 

2. Substituting new E. 40 in 0. 21 in 
place of the old Eule. 

1937 

vni 

The Code of Civil Procedure (Amend- 
ment) -let 

1. Inserting new S. 4:4- A. 

2. Amending o. 21, E. 22. 

1937 

IX 

The Code of Civil Procedure (Second 
Amendment) Act 

Amending S. GO. 

1937 

1937 

XYI 

The Code of Civil Procedure (Third 
Amendment) Act 

The Government of India (Adaptation 
of Indian Laws) Order 

Amending 0. 32, H. 3, 

1939 

XXVI 

The Code of Civil Procedure (Amend- 
ment) xlct 

Amending o. 21, R. is. 

1940 i 

1 

X 

The Arbitration Act 

i 

1 

Eepealing s. SO, clauses (a) to (f) (both 
inclusive) of sub-s. (1) of S. 101 and 
the Second Schedule. 

1940 

XXXIV 

The Code of Civil Procedure (Amend- 
i ment) Act 

Amending ss. 29 and 4S. 

1941 

IV 

The Berar Laws Act 

Amending s. 7 and 0, 60, R. l. 

1941 

XXI 

1 The Federal Court Act 

Repealing S. 111-A and 0. 45, R. 17. 

1942 

xxni 

1 The Code of Civil Procedm?e (Amend- 
ment) Act 

Adding new 0. 27- A. 

1942 

1 

i 

XXIV 

The Code of Civil Procedure (Second 
Amendment) Act 

i 

1 

1. Inserting new B. IIA in 0. 33. 

2. Amending 0. 33, Br. 12 and 13. 

3. Substituting new R. 14 in 0. 33 for 
the original. 

1942 

i XXV 

The Eepealing and Amending Act 

Amending o. 21, R, 48. 

19431 

1 V 

The Code of Civil Procedure (Amend- 
ment) Act 

Amending S. 60 and 0. 21, B. 4S. 


COGNATE ACTS AND PROVISIONS, 


1. Appellate Jnrigjiiction Act, 1908 (8 Edw. vn, e. 61). 

2. Appellate Jurisdiction Act, 1,929 (19 Geo. V, o, 8). 

3. Oourt-feea Act, vii of 1870. 

4. Decrees and Orders Validating Act, v of 1936. 

5. Federal Court Act, xxv of 1937. 

6. Judicial Committee Act, 1833 (3 & 4 wiU. iv, c. 4l). 

7. Judicial Committee Act, 1844 (7 & 8 Viet, c. 69). 

8. Limitafion Act, ix of 1908. 

9. Presidency Magistrates (Court-fees) Act, iv of 1877. 

10. Public Suita Validation Act, xi of 1932. 

11. Suits Valuation Act, vn of 1887. 

12. Unclaimed Deports Act, XXV of 1866. 

18. Unclaimed Deposits Act, v of 1870. 
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THE CODE OF CIVIL PROCEDURE, 1908 

(ACT V^P 1908)^ 

l21st March, 1908] 

An Act to consolidate and amend the laws relating to the procedure of the 
Courts of Civil JudioaAure. 


Whekeas it is expedient to (jonsolidate and amend the la^^'S relating to the procedure of the 
Ck>ui'ts of Civil Judicature ; It is hereby enacted as follows : — 

For Beport of the P elect Comniiitee, soe Gazette of India, 1908, Ft. V, p. 05; and for Frooeedings in Cotmoil* 
see 1907, Ft. YI, p. 185 and 1908, pp. 8, 19 and 212. 

Tills Act has been extended by notification under Ss. 5 and 6A of the Scheduled Districts Act, 1874 (14 [XTV] 
of 1874), to the following Sehednled Districts : 

(1) The Districts of Jalpaiguri, Cachar (excluding the North Caohar Hills), Sylhet, Goalpara (including the 
Eastern Duars), Kamrup, Darrang, Nowgong (excluding the Mikir Hill Tracts), Sibsagar (excluding the Mikir Hill 
Tracts) and Lakhimpur (excluding the Dibrugaih Frontier Tracts) : Gazette of India, 1909, Ft. I, p 6 and ibid., 
1914, Ft. I, p, 1690. (2) The Province of Sind : Bombay Government Gazette, Extraordinary, 1909, Ft. I and 
Gazette of India, 1909, Ft. I, p. 32. (3) The District of Darjeeling and the Districts of Hazaribagh, Hanchi, 


PREAMBLE — SYNOPSIS 

1. Applicability and scope. 

2. Acts in pari materia. 

3. Body, schedule and forms. 

4. Exercise of discretion. 

4a. Interpretation of statutes. 

5. Reference to previous law. 

6. Retrospective effect. 

1. Applicability and scope. — [1] Tho Civil P. C. 
cannot of itself ^tablisb a right which does not exist 
under the ordinary law. It is a Code of procedure only 
and not of substantive law. (Yol 17) 1930 Rang 317 
(319): 9 laang 7; (Yol 19) 1932 Lah 401 (407): 13 Lah 
618 (F B) ; (Yol 23) 1936 Mad 50 (62) : 69 Mad 202 
(FB). (It may recognize them or take them away.) 

[2] The Civil F. 0. is a Code conferring powers on a 
Court and is not a Code restricting and delimiting its 
unlimited powers, (Yol 16) 1929 Mad 737 (763); 62 Mad 
899 (F B). 

[S] The essence of a Code is to be exhaustive on the 
matters in respect of which it declares the law. In 
respect o! such matters, the Court cannot disregard or 
go outside the letter of the enactment according to its 
true oonstruction. The Code, therefore, binds Court so 
far as it goes, (1906) 33 Cal 927 (931); (1909) 36 Cal 
193 (203); (1909) 10 0 L J 627 (531). (29 Cal 707 (715): 
29 I A 196 (P C) followed.); (Yol 13} 1926 Cal 668 (574); 
(1913) 24 Mad L Jour 235 (239). 

[4] The Code of Civil Procedure is not exhaustive 
and it does not afiect the power and duty of the Court 
in cases where no specific rule exists. (1909) 36 Cal 193 
(203, 204); (1906) 33 Cal 927 (931); (Yol 7) 1920 Lah 
304 (304): IsLah 338; (Yol 4) 1917 Fat 496 (497): 2 Pat 
L Jour 361. (Court has inherent power to set aside order 
made by it.); (Yol 8) 1921 Fat 409 (410). (Power to 
release property from illegal attachment.) 

[5] Yrhere no specific rule exists the Court can act 
according to equity, justice and good conscience, though 
in the exercise of such powers it must be careful to see 
that its decision is based on sound general principles and 
is not in confl.ict with them or the intentions of the 
Legislature. (1906) 33 Cal 927 (931); (1909) 36 Cal 
193 (203, 204); (Yol 7) 1920 Lah 304 (304): 1 Lah 339; 
(Yol 4) 1917 Fat 375 (377): 2 Pat L Jour 306. 

£6] A provision of the Code of Civil Procedure cannot 
be n^e applicable to proceedings under an Act if that 
provision is inconsistent with the procedure pr^oribed 
by that Act. (Yol 25) 1938 Lah 658 (663). 

, tfl TheCodc applies to proceedings under Arbitration 
Act. {Yd 12) 1925 All 154 (ISS): 47 All 179. 


fS] Hindu law does not override express provisions 
as regards procedure laid down in Civil P. C. (Yol 6) 
1918 Cal 987 (988). 

[9J Suit barred under terms of Provincial Insolvency 
Act — ^No recourse can be taken to Civil P. G. (Yol 17) 
1930 Rang 317 (319): 9 Rang 7. 

[10] The provisions of the Civil P, C. do not apply 
enhloc to proceedings in Courts constituted under the 
Land Revenue Act. (Yol 5) 1918 Oudh 217 (220); 21 
Oudh Cas 220. (A hma ftdt compromise on behalf of a 
mnor in mutation proceedings without leave of Court 
is not bad.); (1894) 21 Cal 428 (429, 436). 

[11] The Civil P. C. does not apply to proceedings 
before Yillage Courts. (Yol 17) 1930 Mad 795 (795). 

[12] The Civil Procedure Code, 1908, does not apply 
to Yillage MunsifEs^ Courts. (Yol 3) 1916 Mad 544 (546). 

[13J The Civil P. C, is not applicable to proceedings 
before the Controller of Patents under the Patents and 
Designs Act. (Yol 21) 1934 Cal 725 (729): 61 Cal 450. 
(Principles underlying Code, in so far as they ore princi- 
pies of natural justice, must be observed by him.) 

[14] The provisions of the Code of Civil Procedure 
have no bearing on the right of Letters Patent Appeal. 
(Vol 26) 1939 All 618 (619): I L B (1939) All 750 (F B), 

[15] The provisions of Bombay High Court Rules 
(Original Side) supersede and override those of the 
Civil P. 0., Sch. I. (Yol 17) 1930 Bom 216 (216, 217). 
(Provision for counter-claim.) 

[16] The tribunal under the Madras District Muni- 
cipal Election Rules should be guided wherever possible 
in its procedure by the provisions of Civil P, 0. (Vol 13) 
1926 Mad 1043 (1043). 

[17] No procedure is prescribed by S. 202 of the 
Bengal Municipal Act (1884). A Magistrate exercising 
his power under that section would not be wrong in 
following, so far as they seem applicable, the provisions 
of the Code of Civil P, C. (Yol 12) 1925 Cal 934 (935): 
52 Cal 670: 26 Cri L Jour 1246. 

[18] Foreigners are not excepted from jurisdiction of 
British Indian Courts. (Yol 14} 1937 All 413 (414); 49 
AU 669. 

2. Acts in pari materia, — [1] The Civil P. C, and 
the Limitation Act are Acts in pari materia and must 
be treated as complementary to each other. (Vol 26) 
1939 All 403 (405. 412) : I L R (1939) AU 647 (F B) ; 
(Yol 12) 1926 Pat 1 (h) ; 3 Pat 371 (F B); (Vol 18) 1931 
Pat 241 (246): 10 Pat 670 (F B), 

3. Body, schedule and forms. — [1] Buies have 
force of law and must be observed. (Vol 24) 1937 Pat 
807 (310). 

[2] The body of the Code creates jurisdiction while 
the rules indicate the mode in which it is to be exercised. 
The body of the Code must therefore be read in con* 
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Pfliinau and Manbbiim in Ciiota Nagpur : Calcutta Gazette, 1909, Pt. I, p. 25 and Gazette of India, 1909, Pt. I, 
p. 39. (4) The Province of Kumaon and Garhwal and the Tarai Parganas (with modifications) : U- P. Gazette^ 
1909, Pt. I, p. 3 and Gazette of India, 1909, Pt. I, p. 31. (5) The Pargana of Jannsar-Bawar in Behra Dun and 
the ^heduled portion of the Mirzapur District : U. P. Gazette, 1909, Pt. I, p. 4 and Grazette of India, 1909, Pt. I, 
p. 32. (6) Coorg : Gazette of India, 1909, Pt. I, p. 32. (7) Scheduled Districts in the Punjab : Gazette of India, 
1909, Pt. I, p. 33. (8) The Districts of Peshawar, Hazara, Kohat, Bannu and Dera Ismail Khan composing the 
N. W. F. P. : Gazette of India, 1909, Pt. II, p. 80. (9) Sections 36 to 43 to all the Scheduled Districts in 
Madras : Gazette of India, 19i>9, Pt. I, p. 152. (10) Scheduled Districts in the 0, P., except so much as is already 
in force and so much as authorizes the attachment and sale of immovable property in execution of a decree, not 
being a decree directing the sale of such property : Gazette of India, 1909, Pt. I, p, 239. (11) ^mer-Merwara, 
except Ss, 1 and 155 to 158 : Gazette of India, 1909, Pt. II, p. 480. (12) Pargana Dhalbhum, tbeMunicipality of 
Chaibasa in the Kolhan and the Porahat Estate in the District of Singbhum ; Calcutta Gazette, 1909, Pt. I, p, 453 
and Gazette of India, 1909, Pt. I, p. 443. 

Under S. 3 fSj faj of the Sonthal Parganas Settlement Ee^lation (3 [III] of 1872), Ss. 38 to 42 and 156 and 
ill'. 4 to 9 in O. 21 in Seh. I have been declared to be in force in the Sonthal Parganas and the real; of the Code 
xov the trial of suits referred to in S. 10 of the Sonthal Parganas Justice Regulation, 1893 (5 [V] of 1893) : see 
Calcutta Gazette, 1909, Pt. I, p. 45. 

^ It has been declared to be in force in British Baluchistan by the British Baluchistan Laws Regulation, 1913 
i’2 [II] of 1913), S. 3 and Sch. I; in Panth Piploda by the Panth Piploda Laws Regulation, 1929 (1 [I] of 1929), 
S. 2; in the Khondmals District by the Khondmals Laws Regulation, 1936 (4 [IV] of 1936), S. 3 and Seh.; and in 
'the Angul District by the Angnl Laws Regulation, 1936 (5 [V] of 1936), B. 3 and Sch. 

Preliminary. 

SJwH title, commence- i* (l) This Act may be cited as the The OODB OF ClYlL Proce. 
vient and extent. DURE, 190S. 

( 2) It shall come into force on the first day of January, 1909. 

' (S) This section and sections 165 to 158 extend to the whole of British India : the rest of the 

Code extends to the whole of British India, except the Scheduled Districts. [1882 — S. 1] 


Preamble (contd.) 

junction with the rules. (Vol 4) 1917 Cal 44 (46) ; 44 
Cal 929 (P B); (Vol 4) 1917 Cal 657 (658): 43 Cal 148. 

[3] Neither the alterations in the rules of Seh. I nor 
those rules themselves should he inconsistent with body 
of Code. (Vol 29) 1942 AU 387 (389):ILR (1942) AH 862. 

[4] When there is a conflict between the body of the 
Code and its schedule, the Code must prevail. (Vol 1) 
1914 Cal 581 (582); (Vol 26) 1939 Nag 186 (190): I L R 
(1939) Nag 250 (F B). 

The forms given in the schedule cannot control 
the dear words of the Code itself, (Vol 5) 1918 Cal 631 
(632). • 

[6] Also see Section 121 and 0. 48, R. 3. 

4. Exercise of discretion. — [1] Discretion, when 
applied to a Court of law, means discretion guided by 
law. It must be governed by rule and not by humour. 
It must not be arbitrary, vague and fanciful, but legal 
and regular. (1880) 5 Cal 259 (264, 265); (Vol 8) 1921 
Pat 467 (468). 

' [2] If the Court rightly appreciates the facts and* ap- 
plies to those facts the true principles, then that is a 
sound exercise of judicial discretion. (1903) 13 Mad L 
Jour 15 (19). 

4a. Interpretation of statutes. See “Interpretation 
of Statutes’* in last Volume, 

5* Reference to previous law. — [1] It is not r^ht 
to interpret the Godo of 1908 with reference to the 
Codes of 1859 and 1882. (Vol 17) 1930 Oudh 148 (159): 
5 Luck 552 (F B). 

6. Retrospective effect. — [1] The new Code applies, 
so far as procedure is concerned, to all cases which 
were pending or about to be instituted at the time it 
came into force. (1911) 9 10 815 (816) (Gal); (1913) 40 
Cal 704 (709); (Vol 17) 1930 Cal 422 (423) : 57 Cal 148; 
(Vol 20) 1933 Oudh 274 1276)- 8 Luck 504; (1910) TIC 
11 (14, 15) (All); (1895) 19 Bom 204 (206). 

[2] The Code is not retrospective so as to afleot vested 
rights. (1910) 7 Mad L Tim 296 (299) (F B); (Vol 1) 
1914 P C 66 (67): 36 All 350 (P C). 


[3] Where a suit was filed when the Civil Procedure 
Code of 1832 was in force the course of appeal was 
held to be regulated by that Code. (1912) 1912 Pun 
L R No. 169, page 543 (544). 

[4] An appellate Court cannot reverse an order of 
the lower Court passed under an old Code on the ground 
that since then a different rule has been enacted by the 
new Code. (1911) 2 M W N 386 (386J. 

SECTION 1 -- SYNOPSIS. 

1. British India. 

2. Scheduled Districts. 

1. British India. — [1] Cantonment of Wadhwan 
is not included in “British India.*’ (1913) 37 Bom 152 
(156) : 13 Cri L Jour 790. (Dissenting from 9 Bom 
244.) 

[2] The tributary mabals of Orissa, of which Mayoor*» 
bunj is one, do not form part of British India. (1902) 
29 Cal 400 (400, 402), 

[3] Vizagapatam Court has no jurisdiotion to attach 
land situated in Agency tract, (Vol 12) 1925 Mad 1100 
( 1101 ). 

[4] The notification No. 949 — I. B. of 26th March 
1909 makes the whole Civil Procedure Code of - 1908 
applicable to Berar so far as may he applicable. (1910) 
6 Nag L R 49 (50). 

2* Scheduled Districts. — [1] Property in scheduled 
districts — Order for sale under mortgage-decree is 
without jurisdiotion. (Vol 6) 1919 P 0 150 (152) : 42 
Mad 813 : 46 Ind App 151 (P 0). 

[2] By a notification in 1867 the Civil Procedure 
Code, 1859, as amended by Civil Procedure Code, 1861, 
was applied to the Sonthal Parganas subject to certain 
provisions, restrictions and exceptions (Vol 1; 1914 P C 
140 (144);42 Cal 116: 41 Ind App 197 (PC). 

[3] Under the provisions of S. 2, Act XXXVII of 
1855, and of S. 3 of Beg. HI of 1872, the Code of Civil 
Procedure was in force in the Sonthal Parganas as 
regards suits of value exceeding Bs. lOOO, without any 
qualification. (1891) 18 Oal 133 (136, 137). 
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JD&fimims. 2. In this Act, unless there is anything repugnant in the subject or contest, 

(1) “Code” includes rules : 

(2) “decree” means the formal expressions^ of an adjudication which, so far as regards the Court 

expressing it, conclusiYely determines® the rights of the parties with regard to all or any of the 
matters in controversy in the suits® jjjgy preliminary or final. It wliali be deemed to 

include the rejection of a plaints® and the determination of any question within section 47 S® or 
section 144 , s® but shall not include — 

(a) any* adjudication from which an appeal lies as an appeal from an order, or 

(h) any order of dismissal for defaults® 

Explanation . — A decree is preliminary® when further proceedings have to be taken before the 
suit can be completely disposed of. It is final when such adjudication completely disposes of the 
suit. It may be partly preliminary and partly final : 


Objects and Reasons. 


^^Decree, — The importance of the definition of the 
word^ ‘decree’ rests on the fact that by reference to it 
the light of appeal is determined. The Committee have 
in the main adhered to the existing definition; but 
they have modified it in two respects, and this has in- 
volved a slight re-easting of the language. The principal 
modification aims at permitting an appeal from an 
adjudication which purports to settle the rights of the 
parties, though it does not completely dispose of the 
suit. Such an adjudication the Cominittee describe as a 
preliminary decree. 

The eisj^anaiion is intended to make it clear that a 
decree may be partly final and partly preliminary. Thus 

SECTION 2 (2)~SYNOPSIS. 

1. Appealable orders. 

2. Applicability and scope, 

3. ‘‘Conclusively determines.” 

4. Decree— What is, 

5. Distinction between decree and order. 

6. Explanation — Preliminary decree (General). 

7. Final decrees. 

8. What are not preliminary decrees. 

9. What are preliminary decrees, 

XO. Final orders. 

11. “Formal expression.” 

12. “Matters in controversy in the suit.” 

13. Orders of dismissal for default, 

14. Orders in execution. 

15. Orders under S. 47. 

16. Orders under S. 144. 

17. “Parties.” 

18. Rejection of plaint or memorandum of ap- 

peal. 

19. Rights of parties. 

20. Interlocutory orders, 

21. Miscellaneous orders. 

22. Orders as to abatement of suit or ap- 

peal. 

23. Orders as to costs. 

24. Orders as to jurisdiction. 

25. Orders as to legal representatives. 

26. Orders as to limitation. 

27. Orders as to maintainability of suit. 

28. Orders as to res judicata, 

29* Orders as to right to sue. 

'30^. Orders of dismissal of suit or appeal. 


a decree for the recovery of possession of immovahle^ 
property and for mesne profits would be of this mixed 
character. 

The word ‘within’ has been substituted ior 'men- 
tioned’ or ‘referred to in’ with a view to bring <; ithin 
the definition of decree orders against sureties (see 
Cl. 142) and orders as to court-fees in pauper suits (see 

0. XXXIII, R. 13) and thus providing for appeals 
therefrom. 

The only other modification is for the purpose of ex- 
cluding a right of appeal from an order of dismissal for 
default.”— S. 0. B. 


31. Orders of remand* 

32. Orders of withdrawal of suit or appeal. 
32a. Orders on applications. 

33. Order striking off parties. 

34. Suit, meaning of. 


1. Appealable orders. — [1] Orders appealable 

under O. 43, R. 1 are not decrees, though coining under 
S. 47 or the definition of decree in S. 2. (1922) 8 Nae 
IiR177 (178). ^ 

[2] An order rejecting application under 0. 21, R. 90 
is an appealable order and not a decree. (Yol 23/ 1936 
All 763 (764): 58 All 1003, 

2. Applicability and scope. — fl] Section 2 (2) does 
not apply to partial dismissals. (Vol 4) 1917 Mad 732 
(734), 

[2] Decision in reference under Land Aeguisition Act, 
S. 30, is a decree. (Vol 16) 1929 Mad 223 (226). 

[3] An order directing a surety to pay the debt of a 
judgment-debtor is not a decree except for purposes of 
an appeal under S. 146. (Vol 4) 1917 Pat 696 (596): 2 
Pat L Jour 197. 


[4] Decisions of the ‘Authority’ deciding disputes 

under the Payment of Wages Act (1936) are not ‘judg- 
ments* and ‘decrees’, (Yol 31) 1944 Nag 288 (288, 289): 
I L R (1944) Nag 531. ' 

[5] “Decree” includes Revenue Court decree. (Vol 12} 

1926 All 264 (265). ^ ^ 

[6] Order passed in revision from a decree is a decree 
as much as an appellate decree. (Vol 21) 1934 All 134 
(135): 56 All 608. 

[7] Finding in itself is not a decree. (Vol 32) 1946 AH 
268 (270): I L B (1945) All 798. 

3. “Conclusively determines.”— [1] An order to be 
a decree must couclusively .determine rights of parties... 
(Vol 1) 1914 Cal 149 (149) : 41 Cal 160; (Vol 4) 1917 
Pat 126 (128): 3 Pat L Jour 339. ^ 

[2] Adjudication not putting end to suit is not a. 
decree. (Vol 28) 1941 Oudh 590 (592). 
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[3j Findings conclusively detenaining rights is not 
necessarily decree — Bedemption suit — Direction as 
to account docs not amount to preliminary decree. (Vol 
21) 1934 Pat 97 (99). 

[4] Lo’wer Appellate Court conclusively determining 
some of cardinal issues and remanding suit for fresh trial 

— Decision amounts to decree and is appealable, (Vol 
27) 1940 Nag 349 (333): I L E (1940) Nag 538. 

[5] Suit for damages — Agreement by parties to deter- 
mine damages themselves — Judgment given before as- 
certaining damages—Gase is not finally and completely 
disposed of — Appeal against decree is premature. (Vol 
15) 1928 Lab 841 (843). 

[6] Order reversing trial Court’s decree is not a decree 
unless it decides anv point for determination. (Vol 13) 
1926^ Pat 457 (459): 6 Pat 160. 

[7] Order returning plaint is not decree nor adjudica- 
tion of appellate Court on appeal from such order — No 
second appeal i^ competent — No failure of justice 

— Revision should not be entertained. (Vol 22) 1935 
Mad 574 (575). 

[8] Order negativing right to mesne profits is a decree. 
(Vol 10) 1923 Cal 308 (309). 

4. Decree — What is.— [1] A compromise or consent 
decree is within the definition. (Yol 9j 1922 Cal 358 
(362) ; 49 Cal 220. 

[2] Decree is based on determination which is arrived 
at after contest by Court or by consent of parties— In 
both cases Court has to pass order — Adjudication may be 
declaratory. (Vol 20) 1933 Pat 306 (401): 12 Pat 339. 

[3] The word “decree*’ in 0. 9, R. 8 is governed by 
the definition given in S. 2 (2). Therefore, a decree pas- 
sed on the admission of the defendant is appealable by 
a person aggrieved thereby. (Yol 7) 1920 Nag 216 (218). 

[4] Decree is something separate and distinct from a 
judgment. (1912) 12 Mad L Tim 309 (310), 

[5] Decree containing adjudications regarding several 
items— Each such adjudication is decree. (Vol 20) 1933 
AU 473 (474); 65 AU 672, 

[6] A finding not a decree strictly according to law 
does not become so merely by being put in a printed 
form. (Vol 8) 1921 Nag 108 (108): 17 Nag L E 66. 

[7] Decree includes determination of question under 

S. 47. (Vol 5) 1918 Upp Bur 30 (31): 2 Upp Bur Rul 
139. 

[8] Beeord of some findings in a suit and a remark 
by the Judge that he should not pass a final decree, 
does not amount to a "decree.” (1912) 12 Mad L Tim 
309 (310). 

[9] A decision on a preliminary issue merely enabling 
the plaintiff to go on with the suit, is not a decree as 
defined in S. 2 (2) as it does not decide any of the 
matters in controversy in the suit, (Vol 3) 1916 Low 
Bur 44 (45). 

[10] Suit for recovery of money on account of price 
of goods — Claim for set-ofi and agreement to refer 
dispute to arbitration advanced — Decision on prelimi- 
nary issues is not decree. (V ol 4) 1917 Lah 261 (265): 
1917 Pun Ee No. 62. 

5, Distinction between decree and order. — 
£1] Distinction between decree and order — Nature of 
decision is distinguishing feature between the two — 
Manner of expression is immaterial. (Vol 24) 1987 Pat 
349 (350). 

[2] An adjudication must be either a decree or an 
order; it cannot be both. Order cannot be separated into 
elements some of which are orders and others decrees. 
(Vol 2) 1915 P C 116 (117, 118): 42 Cal 914: 42 Ind App 
91 (PC). 

[3] Order granting application to set aside ex parte 
decree passed with costs— Document called rubkari sub- 


sequently drawn up specifying amount of costs— Bub- 
kari held to be not decree but order, (Vol 7) 1920 Cal 
644 (644). 

6, Explanation— Preliminary decree (General). 
— [1] A preliminary decree can only be drawn up in 
those cases for which express x>rovision is made in the 
Code. (Vol 6) 1919 Cal 361 (362). 

[2] The Code provides for the passing of preliminary 
decrees in the following cases: (a) 0 20 B 12 ; (b) 0 20 
R 13; (c) 0 20 B 14 ; (d) 0 20 B 15 ; (e) 0 20 E 16 ; (f ) 
0 20 B 18; fg) 0 34 Br 2 and 3; (h) 0 34 Br 4 and 5; (i) • 

0 34 Br 7 and 8. 

[3] A preliminary decree ascertains what is to be 
done while the final decree states the results achieved by 
means of the x>reliminary decree. (Vol 2) 1915 Cal 272 
(274). 

[4] Preliminary decree is passed when the Court after 
adjudication of rights of parties has to stay for a time 
to pass final order thereon. (1911) 1911 Pun L B No. 
115, page 436 (440): 1911 Pun Be No. 41. 

[5] fteliminary decree — Bights must be defined 
though not finally disposed of. (Vol 8) 1921 Nag 108 
(108): 17 Nag L B 66. 

[6] "Decree” in S. 2 (2) does not include preliminary 
decree. (Vol 22) 1935 Pat 385 (389): 14 Pat 44S. 

[7] Preliminary decree is conclusive as regards Court 
passing it. (Vol 18) 1931 All 386 (386): 53 All 283 (FB) 

[8] The preliminary decree is not dependent on the 
final one but the latter is really dependent and subordi- 
nate to the former, which is not extinguished by the 
passing of the final decree but on the contrary is given 
effect to, by the final one. (Vol 3) 1916 Pat 370 (371): 

1 Pat L Jour 406 (F B). 

[9] Mere omission to style an order as preliminary 
decree or to embody it as such does not negative the 
party’s right to appeal. (Vol 2) 1915 Cal 272 (274). 

[10] Preliminary decree must not deal with matters 
proper only for final decree. (Vol 12) 1925 Pat 433 
(438). 

[11] Appeal against preliminary decree withdrawn 
and ^mi^ed — Time for applying for final decree is 
three years from such order of dismissal. (Vol 20) 1933 
Mad 442 (446): 56 Mad 520. 

[12] There cannot be two preliminary decrees in the 
same case. (1913) 35 AU 159 (162). 

[13] It is not itself an impossibility that there should 
be a second preliminary decree passed in a suit for parti- 
tion, if such second decree is based upon facts or cir- 
cumstances alleged to have come into existence after 
the passing of the first preliminary decree. (1913) 11 
All L Jour 120 (122), 

7. Final decrees. — [1] Mere use by Court of form of 
final decree does not make it final decree. (Vol 17) 1930 
Nag 206 (207) : 26 Nag L R 166. 

[2] Decree directing delivery of possession and awar- 
ding mesne profits without directing enquiry is final and 
not preliminary. (Vol 12) 1925 Mad 1276 (1276). 

[3] An absolute decree for redemption, sale or foreclo- 
sure is a final decree within Sec. 2 (2). (1911) 7 Nag L 
R 41 (42). 

[4] Decree declaring amount found due to plaintiff 
and laying down in what manner it would be paid is 
final decree and not merely preliminary decree. (Vol 29) 
1942 Oudh 1 (5): 17 Luck 249. 

[5] A decree for accounts is not a mere direction to 
report but is one determining the rights of the party 
entitled to it and such a decree is a final one. (1911) 14 
Cal L Jour 603 (605). 

[6] Decree modified on review ■— Modified decree is- 
final decree from which appeal lies. (Vol 18) 1931 Cal 
323 (325, 326). 



458 


THE COBE OF CIVIL PEOCEBTJBE^ 190S 


[S.2I 


-Section 2 (2) ( oontd.) 

[7] Order liraiting right to recover mesne profits for 
a certain period is a final decree, {Yol 15) 1928 Cal 804 
<804). 

[8] Direction in final decree leaving distribution of 
assets undisposed of is essence of preliminary decree and 
decree is partly final and partly preliminary. (Vol 17) 
1980 Mad 628 (530, 531); 68 Mad 378. 

[9] Court can pass supplementary final decree Tiyitli 
regard to matter not already dealt with by the final de- 
-oree. [Vol 5) 1918 Cal 9 (lOj, 

[10] Decision is not final until time for last appeal 
allowed has expired. (Yol 4) 1917 All 323 (324). (As to 
whether this is a final decree for the purpose of S. 2 
(2), see A* I. E. Commentaries on the Code of Civil Pro- 
cedure, 4th (1944) Edition, N 11.) 

[11] Expiry of time for appeal without appeal being 
filed makes decree final. (Vol 12) 1925 All 281 (292); 47 
All 533. 

8. VYhat are not preliminary decrees [1] Court 

making order that accounts should be taken up to 
certain date — Such order is not decree and, therefore, 
Is not appealable. (Yol 16) 1929 Lah 699 (700). 

[2] Preliminary decree for partition — Directions given 
ro o&eial commissioner are not decrees and hence not 
appealable. (Vol 15) 1928 Sind 100 (101); 23 Sind L R 
87. 

[3] Partition suit between A and B — Preliminary 
•decree declaring B as entitled to half share in items of 
family properties which had been allotted to E’s father 
O in partition — After preliminary decree application by 
A asking Court to allot to C certain items which C had 
.soM to A during pendency of suit — Order rejecting appli- 
-eation held not decree and therefore not appealable. 
(Vol 26) 1939 Mad 897 (898, 899): I L B (1940) Mad 
394. 

£4] Decision on one of several issues unless it amounts 
io preliminary decree of nature contemplated by O. 20, 
Br. 12 to 18 is not preliminary decree. (Vol 3) 1916 
Low Bur 44 (45), 

£53 Preliminary decree for partition passed — Subse- 
quent order directing actual partition in certain manner 
3S not appealable as a preliminary decree. (1913) 35 All 
159 {162>, 

[63 Deeltion on preliminary defence that matters in 
dispute were caste questions and hence outside civil 
<!ourt’s jurisdiction is not preliminary decree within the 
meaning of S. 97. (Vol 1) 1^4 Bom 149 (152): 39 Bom 
339 (F B), 

[7] Suit for redemption and accounts under Dekkhan 
Agncultui'ists’ Relief Act — Court referring taking of ac- 
counts to Commissioner under 0. 26, E 11 — Issue of 
commission held not to constitute preliminary decree. 
(Vol 1) 19X4 Bom 36 (38); 38 Bom 392. 

[8] Decision that plaintifi is an agriculturist is not 
a preliminary decree. (Vol 9) 1922 Bom 336 (337). 

[9] A decree in a suit for specific performance of 
a contract, though conditional in form, i.s not a prelimi- 
nary decree. (Vol 6) 1919 Cal 361 (361, 362). 

[103 An order on an objection as to part of the suit 
being based upon terms of the Pensions Act is not a 
'preliminary decree.’ (1911) 1911 Pun Re No 82. 

[11] An order on a question as to how that portion of 
a diaiia dealing with profits is to be determined is not a 
*prdimmary decree.* (1911) 1911 Pun Re No. 82. 

.0®} An order on a demand by the defendant that 
s&urily should be taken from the plaintifi before the 
case proceeds farther, is not a ‘preliminary decree.* 
(1911)1911 PnnReNo.82. 

C^3 An order on an allegation that the stamp fee 
from the plaintiff was largely deficient is not a 
(1911) 1911 Pun Be No. 82. 


[14] A finding by the first Court on the issue as to 
limitation in favour of the plaintifi when there is ano- 
ther issue to be decided does not amount to a ^^decree.” 
It is not a preliminary decree in the ordinarily accepted 
technical sense and as such does not debar an appeal 
against the decree in the suit because the defendant 
did not appeal against it. (Vol 4) 1917 Lah 153 (153) : 
1917 Pun Re No. 7. 

9. VYhat are preliminary - decrees. — [1] Order 
defining mode and period of taking accounts is a preli- 
minary decree (Vol 11) 1924 Cal 160 (162). 

[2] Case falling under 0. 20, B. 12 — Appellate Court 
holding party entitled to possession, but remanding case 
— Order of remand must be taken to be a preliminary 
decree. (Vol 9) 1922 Mad 112 (114): 45 Mad 449. 

[3] Decree in a suit for possession and mesne profits 
is partly final, partly preliminary. (Yol 16) 1929 Cal 383 
(383); (Vol 1) 1914 Cal 804 (804); (1910) 1910 Pun L R 
No. 44, page 105 (106); (Vol 29) 1942 Sind 60 (61) ;ILB 
(1941) Kar 663. 

[41 Decree under O, 34, B. 4 is a preliminary de- 
cree.' (Vol 3) 1916 Bom 305 (307): 40 Bom 321. 

[5] In a suit for taking accounts of a partnership, 
an order declaring the partnership as dissolved from a 
particular date and directing that an enquiry be made 
by the referee as to who were the partners and as to the 
dealings of the partners with the assets of the partner- 
ship is a preliminary decree. (Vol 2) 1916 P C 11 6 (117, 
118): 42 Cal 9X4. 42 Ind App 91 (P C). 

[6] Decision on preliminary issue in a redemption 
suit that plaintifi is an agriculturist is a preliminary 
decree. il9lo) 12 Bom L R 762 (765). 

[7] Plaintiff’s suit claiming contribution from taiuq- 
dari estate of defendant — Finding in favour of plaintiff 
but amount not determined is preliminary decree and 
appeal lies. (Vol 21) 1934 Oadh 307 (309). 

[8] In a compromise decree in partition suit, one of the 
clauses provided that an eight anna share would remain 
in possession of a lady for her life, and another provided 
that a hoase occupied by plaintifi was to be partitioned; 
it was held that it was only a preliminary decree. (Vol 
25) 1938 Oudh 229 (230); 14 Luck 223. 

[9] Where a plaint is rejected by the Court to which 
it is presented as being void and that no proceedings 
could be bad on it as the decree on the plaint was set 
aside for fraud, the decision amounts to a preliminary 
decree. (Vol 4) 1917 Pat 497 (498). 

[10] A finding that a party is or is not an agricultu- 
rist is not a judgment. A decree based upon such a find- 
ing is not a legal decree. But if the finding necessarily 
involves a direction that an account be taken between 
the parties in the manner provided by S. 13, Dekkhan 
Agriculturists* Belief Act, it amounts to a preliminary 
decree and is appealable. (Vol 2) 1915 Bom 42 (44): 39 
Bom 422. 

[11] Suit under S. 36, Bengal Money-lenders’ Act — 
Mortgage decree re-opened and new decree passed — 
Rights between parties adjudicated by new decree — Only 
taking of accounts left to Commissioner — Decree contain- 
ing all requirements of 0 34, Rr. 2 and 4, Civil P. 0., 
and S. 34, Bengal Money-lenders’ Act — Decree is proper 
preliminary decree and appeal therefrom is competent. 
(Vol 33) 1946 Cal 323 (325, 826). 

10. Final orders. — [1] Application for appraise- 
ment of crops — Order of revenue Court is final if it 
affords all data for ascertainment of liability of each 
tenant to his landlord. {Vol 14) 1927 Pat 171 (172). 

[2] Order granting compensation for three years 
fi;om date of final decree of High Court is a final order 
and is appealabl 0 .(Vol 15) 1928 Pat 665 (566): 7 Pat 49L 
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11. “Formal expression”.— [Ij ‘Formal expres- 
sion* of an adjudication do not cover interlocutory 
orders whieli do not finally settle the suit and which 
cannot at that time be formally drawn up in the form 
oi decrees. {Vol 30) 1943 Kag 204 (207) : I L K (1943) 
Nag 241 (F B), 

[2] Drawing up of a decree being the conscious and 
formal act, notifying the Court's disposal of the case ac- 
cording to its adjudication of the matter in dispute, no 
right of appeal accrues until it is drawn up. (1^112) 8 
Kag L B 92 (95, 96). 

[3j Court finally decided eontroversial matter in issue 
— Decision misnamed as “decretal order” — Decision 
iorms decree over which remedy is appeal and not revi- 
^-ion.{Yol 18) 1931 Mad 471 (473, 474): 54 Mad 337. 

[4j Eefusai to grant any relief to piaintifi implies 
that suit IS dismissed. Adjudication amounts to a decree 
even if no formal decree is drawn up. (Vol 19) 1932 Ail 
614 (616): 64 All 482; (Vol 17) 1930 Nag 122 (123): 26 
Nag L E 24. 

[6] An order is not a decree unless it is drawn as 
such or could be drawn as such. (1911) 1911 Pun L It 
No. 115, page 436 (439): 1911 Pun Be No 41. 

[6] Preliminary point decided first but no tormal pre- 
liminary decree drawn up — No appeal lies. (Vol 11) 1921 
Bom 33 (34); (1910) 34 Bom 1S2 (187, 183); (1913) 37 
Bom 480 (483). 

[7] Omission or delay in drawing up decree — ^ilight 
of appeal is not affected. (Vol 6) 1919 Lah 53 (54) : 
1919 Pan Be No. 66. 

[8] Dismissal of appeal under 0. 41, E. 11 (1) is a 
decree within S. 2 (2) though not pronounced in form 
prescribed under 0.41, B.31.(Voi 13)1926 Cal 638 (639). 

12. “Matters in controversy in the suit”.— [1] The 
“matters in controversy in the suit** in S, 2 (2) refers to the 
subject-matter of the litigation and should not be under- 
stood in its wider sense so as to include a decision in 
plaintiff’s favour on the issue of his locus standi to 
sue. (Vol 2) 1915 Cal 272 (274). 

[23 The word ‘matter’ means the actual subjeoNmatter 
of the salt with reference to which some relief is sought.' 
(Vol 11) 1924 Cal 160 (162). 

[8] Matters which must have been decided had they 
not been common ground are ‘matters in controversy/ 
(Vol 2) 1915 P 0 116 tlI8): 42 Cal 914; 42 Ind App 91 
(PC). 

[4] The expression “matters in controversy*’ does 
not include proceedings preliminary to institution of suit 
e. g. an application for leave to sue as a pauper and 
proceedings passed in execution in regard to such orders 
as well as orders granting day costs. (Vol 2) 1915 Mad 
1222 (1222, 1223); (1899) 21 All 133 (136), 

[5] “Matters in controversy” can be matters arising 
subsequent to institution of suit. (Vol 15) 1928 Oudh 
362 (364): 3 Luck 628 (F B). 

[6} An adjudication which determines only some of 
the matters in controversy in the suit will not be a de- 
cree unless it is sufficient to dispose of the suit. Except 
in cases where the Court provides for preliminary decrees 
under 0, 12, B 6 or 0. 15, B, 2, a decision which is not 
sufficient for disposal of suit is not a decree. (Vol 30) 
1943 Nag 204 (208, 209) ; I L B (1943) Nag 241 (FsB). 
[{Vol 28) 1941 Nag 84 ; I L E (1941) Nag 90, over- 
ruled.] 

13. Orders of dismissal for default. — [1] Every 
order of dismissal for default is not excluded from 
“decree”. (Vol 11) 1924 Cal ShO (834) : 51 Cal 715, 

[2] Order of dismissal for default refers to applications 
in execution also. (Vol 13) 1926 All 401 (401); (Vol 16) 
1929 All 123 (123, 124). (Order striking off objection 
of judgment-debtor for default is not appealable.; 


[3j Decree in respect of admitted part of claim— Dis* 
missal of other part under 0. 9, E. 8 — Entire adjudica- 
tion is “decree.” (Vol 4) 1917 Mad 732 (734); (1912) 16 
Cal L Jour 559 (560). 

[4] Where a decree declared that on default of pay- 
ment of the amount specified therein within a particular 
time the suit sbidi stand dismissed with costs, it is a 
decree for dismissal in such event and is at once ap- 
pealable. (Vol 1) 1914 Oudh 147 (148); 17 Oudh Gas 14. 

[5] Order dismissing suit or appeal for non-payment 
of additional court-fee is not “order of dismissal for 
default” within S. 2 (2) (b) but decision under Court- 
fees Act and is appealable as decree. (Vol 29) 1942 Cal 
539 (541): ILK (1942) 2 Cal 253; (Vol 6) 1919 Oudh 9S 
(101): 22 Oudh Cas 289. (Dismissal of suit for deficit 
court-fee,; 

[6] Order dismissing suit for default of appearance 
is not a decree and is not appealable. (1902) 29 Cal 60 
(62): (Vol 1) 1914 Cal 157 (15S); (1902) 12 Mad L Jour 
473 (475): (Vol 12) 1925 Oudh 485 (485): 28 Oudh Cas 
124. 

[7] Order directing execution to be dismissed for non- 
prosecution is neither decree nor appealable order. (Vol 
23) 1936 Cal 267 (268). 

[8] Application ,by appellant’s pleader for posipone- 
inent on ground o! mobility to argue — Appeal dismissed 
for want of prosecution — Disposal oi appeal amounts 
to decree. (Vol 24) 1937 All 284 (285). 

[9j Dismissal of appeal for dsiault is not decree. 
(Voi 4) 1917 All 392 (393): 39 All 393; (1896) 23 Cal 
115 (116, 117); (1912) 39 Cal 341 (343); (Vol 6) 1918 
Oudh 446 (448); (Vol 10) 1923 Pat 514 (514, 615); 2 
Pat 739. 

14. Orders in execution. — [1] Whether order in 
execution is decree depends upon its nature. (Vol 7) 
1920 Lah 443 (444). 

[2] Evety order in execution is not decree. (Vol 30) 1943 
Lah 140 (144, 146). (Test to determine whether order un- 
der S*47 appealable laid down); (Vol IS) 1926 All 401(401); 
(Vol 28) 1941 Cal 618 (621); (Vol 7) 1920 Lah 117 (118). 

[S] Proceedings in appeal from any decree or order 
against execution proceedings, are proceedings in appeal 
and not proceedings in execution. (Vol 21) 1934 Oudh 
337 (340). 

[4] Order merely deciding mode of execution is not 
appealable as a decree. (Vol 18) 1931 All 129 (131). 

[5] Order dismissing an application for execution in 
default is not a decree. (Vol 19) 1932 Nag 14 (15) ; 27 
Nag LE 339. 

[6] Order allowing amendment to execution petition 
is not a decree. (Vol 23) 1936 Mad 623 (624). 

[7] Decree declaring defendant’s right to enjoy 
property yielding certain income— Execution of this 
decree — Decision whether decree executable or not is ap- 
pealable decree. (Vol 2) 1915 Mad 197 (198) ; 37 Mad 
29. 

[8] Order for arrest passed under 0. 21, H. 22 though 
one under S, 47 not being final, is not decree under 
S.2(2). (Vol 16) 1929 Mad 718 (720). 

[9] Eiti parts order granting leave to apply for execu- 
tion does not have the force of decree. (Vol 16) 1929 
All 390 (391, 392). 

[10] Application by assignee decree-holder under 
0. 21, B. 16 and 0. 34, B. 6 for recognition of assignment 
and personal decree against defendant allowed — Appeal 
by defendant — Order on application under 0. 34, B, 6 
being decree, regular appeal and not miscellaneous ap- 
peal should be filed and ad valorem court-fee must be 
paid. (Vol 32) 1945 Mad 426 (425, 428) ; I L B (1946) 
Mad 299; (Vol 4) 1917 Mad 293 (294) ; 40 Mad 299. 

[11] An order under 0. 21, B. 60 (2) granfsiug leave 
to execute decree against partner is not decree. (Vol 16) 
1929 Bom 386 (388) ; 53 Bom 839. 
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[12] Decree creating a charge— Property brought to 
sale in execution— Order under S. 52, Provincial Insol- 
vency Act, stopping sale is not appealable. (Vol 20) 19B3 
Mad 152 (153) : 56 Mad 453. 

[13] An order deciding question between judgment- 
debtor and stranger auction-purchaser is a ‘decree’ and 
appealable. (Vol 29) 1942 Mad 406 (406). 

[14] Sale proclamation — Order fixing upset price is 
not decree and no appeal lies from it. (Vol 5) 1918 Mad 
1264 (1264.) 

[15] Order rejecting objection to mis-statement of 
value of property is not appealable. (Vol 17) 1930 Oudh 
81 (82.) : 5 Duck 481; (Vol 3) 1916 Pat 90 (90) : 2 Pat 
L Jour 13; (Vol 7) 1920 Pat 249 (249, 250) : 5 Pat 
D Jour 270; (Vol 7) 1920 Pat 636 (638), 

[16] Order passed under 0. 21, R. 71 is a decree. 
(Vol 14) 1927 Kag 112 (112) : 23 Nag Ii B 79. 

[17] Order refusing leave to bid under 0. 21, R. 72 
is not decree. (1911) 38 Cal 717 (720) ; 38 Ind App 
126 : 6 Low Bur Rul 26 (P C). 

[18] Order refusing* to set aside sale — Order made 
appealable under 0. 43, Rule 1 (j) — Such order is not 
decree even if passed between parties to proceedings in 
execution. (Vol 25) 1938 Nag 107 (107, lOS) : ILB 
(1938) Nag 436; (Vol 5) 1918 XJpp Bur 28 (28) : 2 Upp 
Bur Bui 139; (Vol 5) 1918 Upp Bur 30 (31) : 2 Upp 
Bur Bui 139. 

[19] Order granting or refusing stay of execution 
is not a decree. (Vol 17) 1930 All 121 (121); (Vol 11) 
1924 All 808 (808) : 46 All 733. 

[But see (Vol 17) 1930 Lah 187 (189) : 11 Lab 204.] 

[20] Order passed on an application under 0, 21, 
R. 71 for recovery of deficiency in prices from defaulting 
auction-purchaser is appealable as a decree. (Vol 9) 1922 
AH 200 (202) : 44 All 266. 

[21] An order made in the course of execution pro- 
ceedings determining the period for which mesne profits 
are recoverable is a decree. (1901) 23 All 152 (156) : 
27 Ind App 209 (PC). 

[22] Application to record adjustment of a decree— 
Order of refusal is a decree. (Vol 14) 1927 Lab 809 (8l0)‘ 

[23] An order accepting security for stay of execution 
proce^ings is not a decree as it does not determine 
conclusively rights of the parties. (Vol 1) 1914 Cal 149 
(149) : 41 Cal 160. 

[24] Decree-holder ordered to furnish security — 
Order accepting security and directing delivery of 
possession is appealable — Order is final and not inter- 
locutory. (Vol 6) 1919 Cal 471 (472). 

[25] Order under 0. 21, R. 93 directing judgment- 
creditor to refund money to auction-purchaser is not a 
decree. (Vol 27) 1940 Bom 210 (214) ; I, L. R. (1940) 
Bom 370. 

15. Orders under S. 47. — [1] Order under S. 47 
to be a decree must in some way determine rights of 
parties with regard to any naatter in controversy in 
suit. (Vol 7) 1920 Pat 249 (250) : 5 Pat L Jour 270; 
(Vol 16) 1929 Lah 815 (816) ; (Vol 11) 1924 Pat 683 
(68^. 

[2] Every order made in proceedings under S. 47 of 
the Civil Procedure Code is not necessarily a decree. 
(Vol 11) 1924 Pat 683 (685) ; (Vol 22) 1935 Bang 500 
(501). 

00 Order under S. 47 must be a decree within 
B. & (2) Li order to be appealable. (Vol 14) 1927 All 
20$ (209). 

[4] Order that executing Court had jurisdiction to 
hear objectioii application of judgment-debtor under 
B.,47 is app^ble. (Vol 26) 1939 Lah 177 (178). 

t|} .3>e&on that judgmenirdebtors are not debtors 
■ of B^gal Agricultural Debtors Act 


falls under S. 47 and is decree. (Vol 27) 1940 Cal 257 
(258, 258) : I L B (1940) 1 Cal 393. 

[6] An order extendmg time for payment of mort- 
gage money under a decree is not a decree under S. 2, 
nor does it determine any question within S. 47, Civil 
P. 0. and is not appealable. (Vol 3) 1916 Mad 694 
(695) : 39 Mad 876. 

[7] Order of Appellate Court refusing to stay execu- 
tion is not appealable as a decree. (Vol 26) 1939 Bom 
65 (65); (Vol 6) 1919 Pat 383 (383) : 4 Pat L Jour 461. 

[8] Order relating to stay of execution is not appeal- 
able. (Vol 20) 1933 Nag 84 (85) ; 29 Nag L R 121. 

[9] Order rejecting application for stay of sale is not 
order under B. 47 conclusively determining rights of 
parties and lienee is not appealable. (Vol 16) 1929 All 
85 (85). 

[10] Order under S. 47, that costs paid into Court 
should not be paid unless the party furnishes security, 
is not appealable. (Vol 14) 1927 Bang 317 (317) : 3 
Rang 534 and 641. 

[11] The definition of “decree” in B. 2 (2), Civil 
P. C., which includes the determination of any question 
under S. 47, Civil P. C., does not apply to the Agr.i 
Tenancy Act. (Vol 25) 1938 All 124 (125). 

[12] Decree in favour of pre-emptor for possession on 
payment of sale price to vendee before fixed date, failing 
which suit to stand dismissed — Application for deposit 
of lesser amount filed before fixed date dismissed — 
Subsequent order of Court dismissing suit for non-pay- 
ment of full amount is not appealable as decree or 
under S. 47, as previous conditional decree for pre- 
emption was complete in itself. (Vol 26) 1939 Lah 376 
(377, S7S). 

[IS] Mortgage decree — Dismissal of application for 
final decree for sale is decree— Order is not under S. 47, 
but is appealable under S. 96. (Vol 6) 1919 Mad 709 
(709) : 42 Mad 52. 

[14] Arrest in execution — Order deciding legality of 
arrest falls under S. 47. (Vol 4) 1917 Mad 187 (187). 

[15] Case of judgment-debtor fighting with decree-' 
holder auction-purchaser falls under S. 47 — Order , 
passed against judgment-debtor is decree, (Vol 25) 1938 
Nag 212 (216) : I L B (1938) Nag 583. 

[16] Admission of execution application — Order is 
appealable. (Vol 9) 1922 Pat 59 (60). 

[17] Question if execution is time-barred is under 
S. 47 and its decision is “decree” and is appealable. 
(Vol 11} 1924 Pat 683 (685). 

[18] Parties’ right to do certain thing depending on 
direction of Court — Order giving such direction is ‘ 
decree when passed under S. 47. (Vol 19) 1932 All 85 
(89) : 53 All 391. 

[19] After decree for sale of several properties one 
property mortgaged by conditional sale — On foreclosure 
by second mortgagee first mortgagee bringing properties 
to sale — Second mortgagee’s prayer for marshallmg 
allowed— Mortgagor alone appealing— Order held to be 
one under S. 47 and therefore a decree. (Vol 1) 1914 
Cal 828 (829, 830) : 41 Cal 418. 

[20] Order accepting or refusing security is not ap- 
pealable as a decree or under S. 47, (Vol 19) 1932 Lah 
120 ( 121 ). 

16. Orders under S. 144. — [1] Order under 
S. 144 is decree. (Vol 22) 1936 All 873 (875) ; (Vol 19) 
1932 Pat 317 (319) : 11 Pat 553. 

[2] Order on appeal setting aside sale of judgment- 
debtor’s property is decree — S. 144 covers such order. 
(Vol 25) 1938 Lah 456 (456). 

[3] Bona fide auction-purchaser is not a party — 

Order refusing restitution against him is not decree, 
(vol 12) 1925 Lah 176 (177). , 

[4] Order rejecting application for restitution under 
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S. 144 on ground of limitation amounts to decree and 
is appealable. (Vol 23) 1936 Cal 812 (812). 

[4a j Application under S. 144 — Objection as to 
limitation overruled by District Judge — Order was 
held to be not decree within S. 2 (2) and hence not 
appealable. (Tol 1) 1914 Lah 415 {416):1913 Pun Re 
No. 110. 

[5] Order for mesne profits by way of restitution 
consequent upon setting aside of sale even though sum 
has not been worked out is decree. (Vol 17) 1930 Cal 89 
[91) : 56 Cal 550. 

[Gj Application for restitution of property— Subse- 
quent application for ascertainment of mesne profits — 
Order that latter application is not barred by limitation 
— No appeal lies from such order. (Vol 20} 1933 Pat 
498 (499). 

[7] Application by surety for cancellation of surety 
bond — Order passed thereon is not appealable as a 
decree. (Vol 20) 1933 All 332 (383, 384) : 55 All 548. 

17. “Parties.’*— [1] The word ‘parties* in S. 2 (2) 
means the same thing as the expression ‘parties to the 
suit* in S. 47 and includes only those that are joined 
on either side as plaintiffs, or defendants. (1913) 16 
Oudh Cas 350 (352, 353). 

18. Rejection of plaint or memorandum of 
appeal. — [1] — Order of rejection of plaint falls under 
S. 2 (2) and is appealable (Ohiter). (Vol 28) 1941 Pat 
385 (389); 20 Pat 417: 42 Gri L Jour 375; (Vol 25) 1938 
All 150 (151); (Vol 21) 1934 Cal 623 (624); (Vol 22) 
1935 Cal 836 (337) : 62 Cal 61. (For non-payment of 
requisite court-fee within time.); (Vol 8) 1921 Lah 43 (43). 
[Non-payment of extra court-fee.); (Vol 2) 1915 Mad 
483 (484); (Vol 22) 1935 Nag 83 (86, 89). 

[2] Order rejecting memo for non-payment of deficit 
court-fee is decree and is appealable as such. (Vol 29) 
1942 Lah 64 (65) ; (1893) 16 Mad 285 (285, 286); (Vol 
9) ,1922 Nag 62 (63, 64) : 18 Nag L R 15; (Vol 9) 1922 
Pat 281 (282) : 6 Pat L Jour 625; (Vol 28) 1941 Pat 
108 (109). (As being out of time.) 

[But see (Vol 25) 1938 Nag 122 (124) : I L B (1938) 
Hag 106 (PB); (Vol 19) 1932 Cal 482 (484) : 59 Chi 388; 
(Vol 6) 1919 Pat 527 (527); (Vol 23) 1936 Pesh 140 
<141}.] 

[3] Order passed by a District Judge setting aside 
the rejection of a plaint is not a decree and is not 
appealable. (Vol 21) 1934 Pesh 88 (89). 

[4] Order of appeDate Court dismissing appeal for 
appellant’s failure to pay Government costs on dis- 
missal of his pauper suit does not amount to decree. 
(Vol 24) 1937 All 280 (281) : I L R (1937) All 484. 

See also 0. 7, R. 11. 

19. Rights of parties, — [1] “Rights of parties” 
mean general rights, such as those relating to status, 
jurisdiction, limitation, framing suits, accounts etc., 
which, if decided, must have a general effect upon the 
proceedings in the suit. (Vol 1) 1914 Bom 36 (37): 36 
Bom 392. 

[2] The word ‘rights’ means substantive rights of the 
parties which directly affect the relief to be granted. 
(Vol 11) 1924 Cal 160 (162). 

[3] The ‘rights of the parties’ referred to by the 
definition must be taken to be the rights of the parties 
mier se in regard to the subject-matter of the suit. 
(1911) 13 Ind Cas 800 (800, 801) : (1911) Pun Re 
No. 82 (D B). 

20. Interlocutory orders. — [1] “Decree** does not 
include interlocutory decision in ordinary suits on every 
controversial point, though such a decision is embodied 
in a separate order during the pendencv of proceedings. 
<1911; 1911 Pun L R No. 115, page 436 (440) : 1911 
Pun Re Ho. 41. 


A party adversely affected by the disallowance of 
interrogatories has* a right to appeal from the original 
decree, and hence he cannot prefer an appeal from an 
order disallowing interrogatories which is not a decree, 
nor can applv for revision. (Vol 7) 1920 Sind 1 (1, 5) : 
14 Sind L R 28. 

[3] An order directing assessment of mesne profits 
is an interlocutory order and does not determine the 
rights of the parties, and is not appealable. (1912) 15 
I C 573 (574) (Cal). 

21. Miscellaneous orders. — [1] Order setting 
aside award is not appealable. (Vol 1) 1914 Sind 122 
(122) : 8 Sind L R 260. 

[2] The Civil Procedure Code provides no appeal 
against an order refusing to remit an award under 
R. 14, Seh. II. (1912) 1912 Mad W N 901 (902). 

[3] An order overruling objections to an award is not 
a decree. (1911) 1911 Pun L R No. 1, page 1 (2). 

[4] The decision on an application to file a private 
award, part of it being on a matter outside the scope of 
the arbitration, is an order and not a decree. (Vol 2) 
1915 Lah 105 (105) : 1915 Pun Re No. 66. 

[5] Scheme under S. 92 providing for appointment 
of new trustee by committee with approval of District 
Judge — Order of District Judge approving of appoint- 
ment is not an order under S. 47 and is not appealable 
as a decree. (Vol 18) 1931 All 765 (765). 

[6] Order simply referring to an Official Referee to 
take accounts is not a decree. (Vol 11) 1924 Mad 406 
(407). 

[7] An order in an administration suit directing 
Commissioner to take accounts of the debts and assets 
of the testator is a decree. (1909) 11 Bom L R 250 (254), 

[8] , Order on preliminary issue as to sufficiency of 
court- fee is not decree^. (Vol 23) 1936 Cal 784 (785). 

[9] Order referring' question under S. 75 (3), 0. P. 
Land Revenue Act is not appealable, (Vol 30) 1943 
Nag 94 (95), 

[10] An order under Ss. 151 and 152, Civil P. 0., for 
amendment of decree does not itself amount to a 
decree. (Vol 26) 1939 Bom 389 (390). 

[11] An order granting leave to bring a suit for the 
purpose of having the accounts of a certain religious 
endowment is not a decree, (1907) 34 Cal 584 (585), 

[12] Order dismissing an application for removal of 
a trustee is not a decree. (1897) 19 All 131 (132). 

[13] An order passed by a Court in its proceedings, 
in the exercise of its inherent power to punish for con- 
tempt, does not come within the definition of decree. 
(1905) 27 All 380 (381). 

[14] An order under S. 148 of the Civil P, 0. extend- 
ing time is neither a decree nor an appealable order. 
(1913) 35 AU 582 (586). 

[15] Order rejecting application under Ss. 5 and 7 
of V, P. Regn- V of 1799 — Not appealable as a decree, 
(1911) 10 Ind Cas 414 (415) (All). 

[16] Order under S. 73 of the Civil Procedure Code 
is not a decree. (Vol 8) 1921 Pat 401 (402) ; 5 Pat L 
Jour 415. 

[17] An order returning plaint for amendment is not 
a decree. (1911) 1911 Pun L R No. 216, page 826 (829); 
(1911) Pun Re No. 96. 

[18] Scheme of election of trustees framed by Court 
— Court reserving right to confirm them — Application 
for confirmation made and opposed — Order thereon is 
decree. (Vol 15) 1928 Bang 168 (171) : 6 Rang 97. 

[19] Order appointing committee to draw up scheme 
of management regarding wakf is decree and is appeal- 
able. (Vol 17) 1930 Lah 476 (476). 

[20] Order disposing claim to legal set off is not 
decree. (Vol 4) 1917 Lah 261 (265) ; 1917 Pun Re 
No. 62. 
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[21] Order refusing to allow interest is appealable, 
{Vol 20) 1933 Pat 207 (207). 

[22] Interpleader suit — Adjudication on defence set 
up in suit held decree. (1910) 33 Mad 220 (322). 

[23] The determination of the right of one paruy to 
an account for certain years and dismissing the ekim 
for certain other years is a decree. (Vol 4) 1917 Pat 79 
(79) : 3 Pat L Jour 67. 

[24] Order directing accounts to be taken in precise 
terms is a decree. (1909) 36 Gal 493 (500). 


22. Orders as to abatement of suit or appeal- 
— [1] An order of abatement of a suit is a decree. (Vol 4) 
1917 P C 156 (160) ; 45 Cal 94 ; 44 Ind App 218 : 1917 
Pun Be No. 104 (P 0) ; (Vol 7) 1920 Lah 8 (9): 1 Lah 
493. (Failure to implead plaintiS’s legal representative 
■within time.); (Vol 3) 1916 Mad 1068 (1069). (Order of 
abatement owing to the cause of action not surviving.); 
(Vol 4) 1917 Mad 285 (286); (Vol 7) 1920 Mad 580 (581). 

[But see (Vol 1) 1914 Ail 402 (402). (Of doubtful au- 
thority in view of (Vol 4) 1917 P C 166 : 45 Cal 94 : 
44 Ind App 218: 1917 Pun Be No. 104 (P C).)] 

[2] An order of abatement, which is the result of an 
adjudication upon the sights of the parties with respect 
to a matter hi controversy and not passed upon an ap- 
plication for the revival of the suit, made under 
O. 22, B. 9, Civil P. C. amounts to a decree and is ap- 
pealable. (Vol 3) 1916 Lah 345 (246, 247): 1916 Pun Be 
No. 128 (F B). 

[3] Order that appeal or eross-objGct»on abates is ap- 
pealable. (Vol 26) 1939 Nag 39 (40) ; 1 L B (1939) Nag 
324; (Vol 7) 1920 Lah 338 i340) : 1 Lah 582. 

[But see (Voi 9) 1922 All 113 (114).] 

[4] Suit abating against one of the defendants — 
Application for setting aside abatement — Court dismiss- 
ing application for setting aside abatement and holding 
that consequently suit abated toto in special circum- 
stances of case — Former adjudication is appealable under 
O. 43, E. 1 (Ic) and latter adjudication is appealable as 
a decree. (Vol 12) 1925 Lah 456 (456, 457). 

[5] For full discussion, see O, 22, 

23. Orders as to costs. — [1] A right to costs is 
not a vested right and there is a very limited right of 
appeal. An order for costs is not a decree; it has to be 
included in a decree or may be part of a decree. (Vol 7) 
1920 Pat 622 (624) : 5 Pat L Jour 472 (F B) ; (Vol 5) 
1918 TJpp Bur 14 (14) : 3 Upp Bur Eul 61. 

[2] An order passed under S. 24, Civil P, C., read 
with S. 15, Upper Burma Civil Courts Eegulation, is not 
a decree. (Vol 5} 1918 Upp Bur 14(14): 3 Upp Bur Bui 61. 

24. Orders as to jurisdiction. — [1] The decision 
of a District Court on appeal holding that the Bevenue 
Court had no jurisdiction to decide the validity of the 
resumption claimed by the plaintiff in a suit for rent 
is a decree, (Vol 7) 1920 Mad 143 (143). 

[2] In a suit an interlocutory order overruling the 
pleas of want of jurisdiction and limitation would not 
be a decree and the position is n<>t different in execution 
proceedings. (Vol 30) 1943 Lah 140 (144); (Vol 8) 1921 
Bom 220 (222) ; 46 Bom 627. 

[3] Order returning memorandum of appeal for want 
of jurisdiction is decree. (1891) 13 All 320 (321). 

25. Orders as to legal representatives. — [1] An 
order dismissing an application by the legal representa- 
tive to be brought on record is not a decree. (Vol 7) 1920 
IiSh8(8,^l Lab 493; (Vol 13) 1926 Mad 586 (591): 49 
Mad 450 (F B). (Even when there is no rival claimant 
to be brought on record — (Vol 7) 1920 Mad 424 : 43 
Mad 812, Overruled.); (1912) 13 Ind Gas 70 (71) (GaJ): 


Vpl 11) 1924 Mad 622 


(Vol 11) 1924 Mad 813 


^ IS Nag L B 82; (Vol 8) 
C (24) ; 17 L B 45. 


[But see (Vol 22) 1936 Lah 47 (48). (Order rejecting 
application by legal representative to be brought on 
record on ground that right to sue does not survive is 
appealable as it amounts to decree.)] 

[2] See also 0. 22, Br. 9 and 10, 

26. Orders as to limitation [1] Preliminary 

issue of limitation— Decision not decree. (1913) 18 Cal 
L Jour 78 (80); (Vol 4) 1917 Lah 153 (153) : 1917 Pun 
Be No. 7. 

27. Orders as to maintainability of suit. — [1] 
Order on the preliminary issue that the suit is not 
maintainable as against some of the defendants is a 
decree, as it conclusively determines th^ rights of partiep. 
(1941) 1941 Pat W N 25 (32). 

[But see (Vol 3) 1916 Low Bur 80 (81) : 8 Low Bur 
Bui 218. (An order overruling a plea against the main- 
tainability of a suit is not a decree.)] 

28. Orders as to res judicata. — [1] A decision 
that a matter is not res judicata and that therefore 
the trial can proceed, is not a preliminary decree and 
hence not appealable, (Vol 2) 1915 Bom 21 (21) : 39 
Bom 421; (1912) 10 All L Jour 78 (79); (1913) 18 Cal 
L Jour 78 (80); (1912) 1912 Pun L E No. 191, p, 604 
(606) : 1913 Pun Be No. 16. 

29. Orders as to right to sue [1] Decision on 

preliminary issue as to plaintiff^s right to sue is not 
preliminary decree and is not appealable. (Vol 2) 1915 
Cal 272 (274). 

30. Orders of dismissal of suit or appeal [1] 

Adjudication on preliminary point resulting in dismis- 
sal of a suit is a decree, (Vol 28) 1941 Oudh 590 (592). 

[2] Application for adjournment opposed — Court re- 
fusing adjournment and dismissing suit — Order is a 
decree and not an order under 0. 17, E. 3. (Vol 14) 1927 
Bang 148 (148, 149) : 5 Bang 838. 

[3] An Older rejecting the application to make the 
mortgage decree under 0. 34, B. 4 absolute has the 
effect *of finally dismissing the suit and is a decree. 
(Vol 8) 1921 Cal 551 (552), (Vol 19) 1932 Lah 214 
(215). 

[4] Order discharging defendants as there was no 
cause of action against them supported by reasons, is a 
decree. (Vol 28) 1941 Nag 166 (166, 167); (Vol 25) 
1938 Nag 233 (234) ; (Vol 28) 1941 Nag. 223 (224) : 

I L B (1942)' Nag. 428. 

[6] Order of dismissal for non-prosecution is not 
decree — Mere fact that Court has prepared decree 
does not convert order into decree. (Vol 29) 1942 Oudh 
362 (364, 365). 

[6] Order of dismissal in presence of one of several 
plaintiffs amounts to decree. (Vol 5) 1918 Pat 376 (376). 

[7] Suit dismissed for plaintiff*a failure to produce 
evidence is decree. (Vol 6) 1919 Cal 1052 (1053). 

[8] Suit dismissed against some defendants on account 
of non-representation — Plaintiff not responsible for non- 
representation — Dismissal is not decree. (Vol 16) 1929 
Oai 669 (670). 

[9] Pre-emption decree on default of payment on 
due date becomes a decree for dismissal. (Vol 1) 1914 
Oudh 147 (148) : 17 Oudh Cas 14. 

[10] Application under 0. 34, E. 6 held not main- 
tainable— Order is decree. (Vol 20) 1933 All 429 (431); 
(Vol 5) 1918 All 97 (97) : 40 AU 553. 

[11] Bejection of an appeal for a preliminary defect 
is a decree, (Vol 23) 1936 Mad 101 (101): 59 Mad 805. 

[12] Order dismissing appeal as time-barred before 
it is admitted or registered is decree (Obiter)* (Vol 24) 
1937 Oal 732 (734, 735); (1913) 17 Cal W N 807 (808); 
(Vol 13) 1926 Oal 1105 (1105). (Non-admiesion of appeal 
as time-barred.); (Vol 25) 1938 Nag 322 (323). 



IS. 2] 


THE CODE OF CIVID PROCEDURE, 190S 


46St 


f3) “decree-holder” means any person in 
capable of execution has been made : 

Section 2 (2) ( cmiid,) 

[13] Order dismissing appeal for deficiency of court- 
fee is appealable. (Yol U) 1927 Nag 100 (100). 

[14] Order of appellate Court dismissing appeal for 
appellant’s failure to pay Government costs on dismissal 
of his pauper suit does not amount to decree. (Yol 24) 
1937 All 280 (281) : I L B (1937) All 484, 

[15] Order dismissing cross-objeciions is decree. 
(Yol 20) 1933 Lah 961 (961). 

31. Orders of remand. — [1] Remand order is 
appealable only if it amounts to a decree. (Yol 13) 1926 
Pat 457 (459) : 6 Pat 160. 

[2] Remand order adjudicating rights of parties on 
certain matters in controversy is a decree and appealable. 
(Yol 15) 1928 Nag 68 (68) ^ (Yol 4) 1917 Pat 100 (101) : 
3 Pat L Jour 99, (I)eeree for possession and remand 
for inquiry into mesne profits.) 

[3] Appeal in execution matter — Appellate Court’s 
order quashing plaintiff’s decree and remanding case for 
fresh decree — Appellate Court’s order is decree and 
appealable. (Yol 8)1921 Sind 102(103); 16 Sind L R260. 

[4] Order of remand containing determination of 
principle on which assessment of rent is to be made is 
a decree. (Yol 20) 1933 Cal 416 (416). 

[5] Order of remand setting aside decree is not neces- 
sarily a decree. (Yol 21) 1934 Pat 97 (98). 

[6] Trial Court deciding all issues — Lower appellate 
Court framing more issues and ordering remand — Order 
of remand is not a decree. (Yol 14) 1927 Pat 296 (297) : 
6 Pat 380 ; (Yol 14) 1927 Cal 850 (851) : 55 Cal 219. 

[7] Conditional order of remand held not to be 
decree as there was no conclusive determination, 
(Yol 20) 1933 AU 261 (262). 

32. Orders of writhdrawal of suit or appeal. — [1] 
An order permitting the withdrawal of a suit or appeal 
is not a decree. (Yol 15) 1928 Mad 416 (418) : 51 Mad 
664 ; (1895) 17 AU 97 (99) ; (1891) 15 Bom 370 (373, 
374, 375); (1891) 18 Cal 323 (323, 324). (Order under 
0. 23, R. 1 permitting withdrawal, with liberty to bring 
fresh suit); (1900) 27 Cal 362 (363); (1911) 1911 Pun 
L B No. 248, page 917 (919) ; (Yol 6} 1919 Lab 313 
(314) ; (Yol 9) 1922 Lah 267 (268); (Yol 6) 1919 Oudb 
116 (116). 

[2] Order allowing withdrawal of partition suit after 
preliminary decree is a decree. (1912) 11 Mad L Tim 
390 (391). 

[3] See also O. 23, E. 1. 

32a. Orders on applications. — [1] Order passed 
subsequent to the preliminary decree and before the 
final decree, refusing to take accounts from particular 
year, is not appealable. (Yol 32) 1945 Oudh 312 (313) : 
20 Luck 557. 

[2] Order suspending passing of final decree till dis- 
posal of appeal from preliminary decree is not a decree. 
(Vol 21) 1934 Pat 225 (226) : 13 Pat 379. 

[3] Order allowing petition for passing of final decree 
is neither decree nor appealable. (Yol 21) 1934 Mad 198 
(198) : 57 Mad 437, 

[4] Order rejecting application for final decree on 

ground that Court has no jurisdiction is decree and ap- 
peal must be stamped ad valorem* (Vol 32) 1945 Nag 
68 (68, 69). ^ 

33. Orders striking off parties. — [1] Order striking 
off defendants against whom suit held not maintainable 
is decree. (Vol 28) 1941 Pat 385 (387) : 20 Pat 417 : 42 
Cri L Jour 375 ; (Yol 6) 1919 Mad 871 (872) ; 42 Mad 
219 ; (1910) 8 Ind Cas 409 (409) (Oudh). 

[2] An order striking out name of a party is not 
necessarily a decree. But where a cause of action is 
apeqifically pleaded and a distinct relief is claimed 


rhose favour a decree has been passed or an order 


against a defendant who is not impleaded merely for 
sake of convenience, an order dheeting removal oi 
such defendant from the array of parties is a decree. 
(Yol IS) 1931 All 333 (336) : 53 Ail 466. 

[3] Order under 0. 1, B. 10 is not a decree and is not 
appealable — Partition — Suit by sons against father — 
Impleading of creditors as defendants is not bad for 
misjoinder. (Yol 9) 1922 Mad 332 (332, 334) : 45 Mad 
194; (1886) 13 Cal 100 (101); (Yol 13) 1926 Nag 75 (75). 

[4] Order refusing to strike off name of a co-respon- 
dent to a petition for dissolution of marriage and 
damages is not decree. (1909) 1909 Pun Be No. 98, 
p. 486 (489). 

[5] See also 0. 1, B. 10. 

34. Suit, meaning of. — [1] Suit is proceeding 
instituted by presentation of plaint. (Yol 21} 1934 Mad 
103 (106, 107) ; 57 Mad 271 (F B). 

[2] The decree in appeal is decree in the suit, for 
an appeal is a continuation of the suit. (Yol 4) 1917 
Mad 597 (598). 

[3] After preliminary decree the suit is oonfinuecl 
until the stage of final decree is reached. (Yol 3) 1916 
Mad 523(523): 39 Mad 488; (Yol 21) 1934 AU 465(467); 
(Yol 6} 1919 Pat 430 (433) : 4 Pat L Jour 240 (F B). 

[4] Suit cannot be dismissed after preliminary decree. 
(Vol 12) 1925 Pat 433 (434). 

[5] The term “suit” does not include an application 
under S. 73, Civil P. C. and an order under the section is 
not a decree. (Yol 8) 1921 Pat 401 (402 ; : 5 Pat L Jour 415 r 

[6] An order under S. 4, Bengal Begulation V of 
1799 is not a decree. (1911) 13 Cal L Jour 677 (678). 

[7] Proceedings before a manager under the Chota 
Nagpur Encumbered Estates Act is not a suit and the 
orders he passes are not decrees. (Vol 22) 1935 Pat 
515 (518) : 15 Pat 69 : 36 Ori L Jour 1354. 

[8] Madras Hindu Keligious Endowments Act (2 [II] 
of 1927), S. 44 — AppHcation commencing proceedings 
under S. 44 is not plaint and order thereon is not decree. 
(Vol 22) 1935 Mad 373 (377). 

[9] Order of District Judge under S. $4 (2), Madras 
Hindu Beligious Endowments Act on application to 
set aside decision of Board under S. 84 (1) is not ap- 
pealable — Such order is not decree within S. 2 (2), (Vol 
21) 1934 Mad 103 (110) ; 57 Mad 271 (P B). 

[10] Application under S. 4 (2), Madras Agenev 
Tracts Interest and Land Transfer Act (1 [1] of 1917]-, 
is not suit and order refusing it is not decree. (Vol 20) 
1933 Mad 695 (696) : 58 Mad 984. 

[11] Order dismissing petition under B. 34, Trusts Act, 
is not appealable. (Vol 22) 1936 Oudh 72 (73). 

[12] An order of District Judge made under S. 10 of 
Act 20 [XXJ of 1863 (Religious Endowments), appointing 
a person to fill a vacancy in the Committee is not 
decree. (1888) 11 Mad 26 (35) : 14 Ind App 160 (P C). 

[13] Collector or other revenue o^^eer being com- 
petent to institute inquiries and to record his judgment 
in robakari as to the liabihty of lands or otherwise in 
manner directed by S. 20, Regulation 12 [XII] of 1819 
— Such decision has force and effect of decree. (Vol 17) 
1930 Cal 411 (416). 

[14] Partition Act (4 [lY] of 1893), S, 4 — Order under, 
in course of partition suit is a decree and is appealable. 
(Yol 6) 1919 Cal 1055 (1055) : 45 Cal 873. 

[15] Insolvency proceedings under special provisions 
of Punjab Laws Act do not amount to suit — Order 
releasing from attachment insolvent’s residential house 
is not decree. (1921) 3 Lah L Jour 338 (340). 

Section 2 (3) — Note 1 

[1] “Decree-holder” under S. 2 (3) can mean only 
the person in whose favour the decree is passed, even 
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(4) “disferict*' means the local limits of the jurisdiction of a principal Civil Court of original 
jurisdiction (hereinafter called a “District Court”), and includes the local limits of the ordinary 
original civil jurisdiction of a High Court : 

(o) “foreign Court” means a Court situate beyond the limits of British India which has no 
authority in British India and is not established or continued by ^[the Central Government or the 
'Crown Eepresentative] : 

[a] Substituted by A. 0. for “Governor-General in Council**. 

(6) “foreign judgment” means the judgment of a foreign Court : 

(7) “Government Pleader” includes any officer appointed by the ^'[Provincial Government] 
to perform all or any of the functions expressly imposed by this Code on the Government Pleader 
and also any pleader acting under the directions of the Government Pleader : 

[a] SzMiMed by A. O. for **Local Government’*. 

( 8) “Judge” means the presiding officer of a Civil Court : 

(9) “judgment” means the statement given by the Judge of the grounds of a decree or 
order : 


Section 2 (3) (contd.) 

if lie is a benamidar for another. Therefore the person 
for whom he is a benamidar is not a decree-holder 
within the meaning of the section. (Vol 27) 1940 Pat 
472 (472, 473). 

[2] “Decree-holder” within the meaning of S. 2 (3) 
does not include a transferee whose rights have not 
been recognised by Conxt. (Vol 81) 1944 Mad 363 (365); 
(Vol 24) 1937 Mad 605 (606). 

[3] Descripiaon of decree-holder as the firmtanta- 
mounts to a decree being given in the names of those 
who are partners of the firm. (Vol 21) 1934 Mad 330 
(331): 57 Mad 696. 

[4*1 Defendant in a decree for specific performance 
to sell can enforce the decree and compel the plain- 
tiff to pay the consideration and take the sale-deed. 
Therefore he is a decree-holder within the meaning of 
S. 2 ^3). (Vol 10) 1923 Bom 26 (27) : 46 Bom 990; 
(Vol 19) 1932 Gal 579 (583) : 69 Cal 501. 

[5] In case of decree for sale of immovable property, 
decree-holder need not necessarily have been plaintiff in 
the case. (Vol 16) 1929 Lab 492 (494). 

[61 ‘Decree-holder’ does not include an attaching 
creditor. (Vol 12) 1925 All 123 (124). 

[7] There is no difference between the holder of a 
decree and a decree-holder for the purposes of O. 21, 
R. 10. (Vol 27) 1940 Pat 472 (473). 

Section 2 (4) — Note 1 

[1] Though the word “District” in the Civil P. 0. 
includes the local limits of a High Court in its ordinary 
original jurisdiction it is not legitimate to construe the 
words “District Court” wherever they appear to mean 
and include a High Court in its ordinary original juris- 
diction. (Vol 14) 1927 Cal 290 (290). 

Section 2 (5) — Note 1 

[1] The definition of “foreign Court” in the Code is 
lor the purposes of the Code only, and no further. 
(1909) 36 Cal 233 (236). 

[2] As the Privy Council Tias authority in British 
In&a it is not a foreign Court. 

[3] Definition of foreign Court is inapplicable to 
Provincial' Insolvency Act. (Vol 16) 1929 Mad, 900 
(90^. 

14] An order passed by the District Court at Seeun- 
degmbad' is an order of a foreign Court, (Vol 20} 

1933 P C 134 (135) : 60 Ind App 167 : 56 Mad 405 

‘ 

[6] The Ceylon Court is a foreign Court. (1909) 32 
Mad 469 (471). 

U BIQ: The English Courts are, with regard to the 
Injtxa, lot^gn, Courts, (1884) 8 Bom 571 (574). 


[7] The Court of Faridkot is a foreign Court. (1888) 
1888 Pun Be No. 191, page 491 (600). 

[8] Courts in Berar which have been established or 
continued by the authority of the Governor-General 
are not “foreign Courts” within the meaning of Civil 
Procedure Code in British India and vice versa. 
(Vol 28) 1941 Nag 36 (44, 45) : ILK (1941) Nag 1 (FB). 

Section 2 (6) — Note 1 

[1] Judgment in the expression ‘foreign judgment* 
has the English meaning and not the meaning as 
regards the word given by S. 2 (9), Civil P. 0. The 
term foreign judgment means the decree or order of a 
foreign Court as defined in S. 2 (6) of the Code. (Vol 19) 
1932 Mad 661 (662). 

[2] Judgments of the Courts of Native States having 
independent civil, criminal and fiscal jurisdiction must 
be regarded as foreign judgments, (1895) 22 Cal 
222 (237) : 21 Ind App 171:1898 Pun Be No. 112 (PC). 
(Judgments of Faridkot Courts are foreign judgments.) 

[3] Decree of native State coming within the pur- 
view of S. 44, Civil P. 0., is not removed from the cate- 
gory of foreign judgments, as that section merely alters 
the procedure by which they can be given effect to, 
(Vol 3) 1916 Bom 307 (308) : 40 Bom 551. 

[4] An order obtained in the High Court of England 
enforcing an award under S. 12, English Arbitration 
Act (52 and 53, Viet. o. 49), does not operate as a judg- 
ment, on which an action can be brought as on a foreign 
judgment. (1904) 31 Cal 274 (282). 

Section 2 (8) — Note 1 

[1] See also the definitions of “Court” in S. 3, Evidence 
Act, 1872, and of “Court of justice” in S, 20, Penal 
Code, 1860. 

[2] A Registrar or Sab-Begistrar appointed under the 
Begistration Act, 1908, is not a Court for purposes of 
Criminal Procedure Code, S. 195 ; See sub-s. (2) of that 
section. 

[3] Powers exercised by Judge are not delegated by 
Provincial Government — His powers are conferred by 
Civil Procedure Code. (Vol 27) 1940 Pesh 41 (43) : 42 
Cri L Jour 68. 

Section 2 (9) — Note 1 

[1] As to the meaning of the word ‘judgment* in 
Letters Patent, see under Cl. 15. Letters Patent. 

[2] TiVhat is commonly called “order” is judgment as 
defined in CiviLP. C., though a document may be so 
drawn up as to contain not only the reasons for the 
decision so as to fulfil the requirements of a “judgment*^ 
but also the formal expression of the decision so as to- 
fulfil most of the requirements of an “order” as defined 
in S, 2.(14). (Vol 20) 1933 All 762 (763) : 56 AU 27. 
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(10) ‘‘jiidgment-deljtor'’ means any person against ^^houi a decree has been passed or an 
order capable of execution has been made : 

(11) “legal representative” means a person ^rho in law represents the estate of a deceased 
X:erson, and includes any person who intermeddles with the estate of the deceased and where a 
X^arty sues or is sued in a representative character the person on whom the estate devolves on the 
death of the party so suing or sued : 

Objects and Reasons. 


"^Lcgal rcpycsoztaiice, — We have inserted a defini- 
tion of ‘legal representative*— -an expression which has 
been variously interpreted by the High Courts as would 
appear from the reported cases which are not easily re- 
concilable with one another. Sec 8 Cai W N 843, in 

Section 2 (9) (conid.) 

[3] Order that a Court will proceed to hear a suit on 
merits is not one which should be immediately followed 
by a decree. The finding that party is or is not agriculturist 
unless involving taking of accounts is not judgment as 
is intended by 0. 20, Civil P. C. (Vol 2) 1915 Bom 42 
i43) : 39 Bom 422. 

[4] Short-hand notes not approved by the Judge are 
not part of judgment. (Vol 14j 1927 Bom 113 (11-5) : 51 
Bom 267. 

[5] Order setting aside ex parte decree is judgment 
and cannot be set aside save under S. 152 or on review. 
{Tol 20) 1933 Oudh 385 (386). 

[6] Decree-holder filing application for final decree 
and judgment-debtor filing application for extension of 
time — Court making diary note rejecting prayer for 
extension and ordering final decree to be drawn up — 
Diary note held amounted ta judgment. (Vol 26) 1939 
Rang 294 (296) : 1940 Rang L R 472. 

[7] ‘Judgment* pronounced under O. 8, E. 10, is not 
a ‘judgment* withba this clause. (1912) 15 Oudh Cas 
78 (79). 

[8] Where the trial Judge, decides some issues and 
his successor decides the remaining issues and gives 
judgment only in respect of issues tried by him, the ded- 
sion of the first Judge on the issues tried by him is a 
judgment which must be filed with the memo of appeal 
along with the judgment of the second Judge to make 
the appeal competent. (Vol 13) 1926 Lah 638 (1) (638). 

Section 2 (10) — Note 1 

[1] The definition of judgment-debtor does not in- 
clude the assignee of the judgment-debtor. (1912) 1912 
Mad W N 176 (177). 

[2] Surety for costs — Decree for costs against surety 

— Surety is judgment-debtor and can apply for stay 
of execution. (Vol 21) 1934 Bom 252 \254);58 Bom 485. 

[3] The definition of judgment-debtor in the section 
applies to Madras Agriculturists’ Relief Act, 4 nV] of 
1938 also. (Vol 27) 1940 Mad 944 (945). 

SECTION 2 (11) — SYNOPSIS 

1. Applicability and scope. 

'2. Intermeddlers, 

3. Joint Hindu family. 

4. Representative suits. 

'5. Representing the estate. 

1. Applicability and scope. — [1] The term “legal 
representative’ is wider than executor or administrator 

— Term' includes heirs of deceased plaintifi or defen- 
dant : (Vol 33) 1946 Cal 299 (302). 

[2] The definition of legal representative is meant 
only for the purposes of the Code. It is not a general 
statement of a substantive rule of law. ' (Vol 21) 1934 
All 474 (476). 

[3] The definition of legal representative in S. 2 (11) 
is very wide. (Vol 21) 1934 Lah 1 (3). 


which almost all the earlier cases are reviewed. 

The Committee trust that the definition which has 
been added by them will set at rest what, owing to the 
absence of any such definition from the present Code, is 
a somewhat debatable point.” — S. 0. R, 

[4] The definition of legal representative in S. 2 (11) 
has not altered the rule of Muhammadan Law by which 
the heirs ofa deceased Muhammadan inheriting Ms estate 
are liable for the debt due to the estate in proportion 
to the shares taken by them. (Vol 19) 1932 All 591 
(593) : 54 All 796. 

Obiter : — The term “next of kin” is peculiar to English 
Law of Inheritance and is not the same thing as “legal 
representative” under the Civil P. C. (Vol 23) 1936 
Lah 578 (579). 

[5] The expression “legal representative” means and 
includes one person as well as several persons according 
as they represent the whole interest of the deceased. 
(Vol 20) 1933 Lah 356 (359) : 14 Lah 543. 

[6] See also Notes on Ss. 50, 52, 53 and O. 22, E. 3. 

2. Intermeddlers. — [1] Legal representative in- 
cludes any persoti who intermeddles with estate of 
deceased and the fact that this definition is not found 
in old Code does not make it any the less applicable, 
based as it is on sound legal principles. (Vol 3) 1916 
Mad 1022 (1024). 

[2] Person possessing judgment-debtor’s property is 
his legal representative. (Vol 11) 1924 Cal 362 (362): 
(Vol 4) 1917 Mad 979 (980). 

[3] Mere intermeddling with the estate does not 
make the intermeddlcr a legal representative unless 
he has come into possession of the estate lawfully. 
(Vol 25) 1938 Nag 298 (299) : I L R (1939) Nag 526. 

[4] A person to become legal representative must 
retain possession of the property belonging to the estate 
with intention to represent the estate. (Vol 20) 1933 
Cal 865 (869). 

[5] The fact that the legal representative has not 
taken possession does not help another who also is 
not in possession but claims to be the legal representa- 
tive. If he is the legal representative it is his duty to 
take possession and it is no answer to the proposition 
that the legal representative has not taken possession of 
the property, (Vol 26) 1939 Pat 47 (48). 

[6] Person intermeddling with estate _of deceased 
cannot be brought on record when another person is 
found to be true legal representative of deceased’s pro- 
perty. (Vol 26) 1939 Pat 117 (118). 

[7] A mere taking away of a portion of the property 
of the deceased does not make him an executor de son 
tort while a legal representative exists. (Vol 13) 1926 
Cal 825 (825). 

iSee also^ (Vol 26) 1939 Lah 321 (321). (Decree-holder 
dying leaving lawful heir — Unlawful possession of 
property of deceased cannot entitle him to execute decree 
on strength of such possession.)] 

[8] It is the object of the Legislature to include even 
executors de son tort and intermeddlers with the estate 
to provide an effective representation once for all for the 
purposes of litigation (Obiter). (Vol 13) 1926 Nag 476 
(479). 

dlso (Vol 26) 1939 Lah 821 (821), (A person who 
intermeddles with property has been probably included 


iM. ao. 
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Section 2 (11) (contd.) 

in the definition oi a legal representative merely to 
enable the persons who wish to obtain relief against the 
property to proceed against it in the hands of a person, 
who has obtained unlawful possession of property.)] 

[93 The Civil Procedure Code makes no provision for 
the representation of a person who is alive by a person 
who intermeddles with his estate. (Yol 32) 1945 All 45 
(46) : I L R (1945) All 18. 

[10] Heirs of intestate Parsi who Intermeddle with 
his estate are his legal representatives. (Vol 14) 1927 
Bom 474 (477) : 51 Bom 771. 

[11] A person ijerfoiming ‘puja’ of a deity does not 
become an intermeddler of the estate of the deity. 
(Vol 26) 1939 Pat 47 (48). 

[12] Burden of proof is on person alleging that the 
other has intermeddled with estate of deceased and 
therefore is a legal representative of the deceased. 
(Vol 21) 1934 Rang 196 (197). 

3. Joint Hindu family. — [1] Coparcener getting 
property by survivorship on the death of a coparcener 
who sues or is sued in a representative character is a 
l^al representative of the deceased coparcener. (Vol 25) 
1938 All 163 (164) ; (Vol IS) 1926 All 157 (158) : 48 
All 4. (Undivided father and son — Decree against son 
— ^Son’s share attached — Son dying — Father is legal 
representaHve.); (Vol 28) 1941 Bom 23 (25):IIiR (1941) 
Bom 177. (Son. is liable for debts of deceased father 
only to extent of assets come to his hands.) ; (Vol 22) 
1935 All 390 (391). (The surviving brothers of a de- 
ceased are his legal representatives.) ; (Yol 28) 1941 
Lah. 447 (450). (Father, son, brother and widow of 
deceased member are his legal representatives within 
S. 2 (11).) 

[^e however (Vol 8) 1921 Lah 34 (35) : 2 Lah 114, 
(Surviving coparceners are not legal representatives.) ; 
(Vol 24) 1937 Oudh 327 (328) : 13 Luck 241. (Personal 
money decree against i?— On death of decree-holder 
A trying to execute it against sons of H and against 0, 
brother of B, contending that B and G were joint and 
hence C was legal representative of R — Eeld, C could 
not be legal representative of B in presence of B*s sons 
and C’s property could not be proceeded against.) ; 
(Vol 22) 1935 Pat 275 (288) : 14 Pat 732 ] 

[2] The combined efiect of Hindu law and Civil 
P, C., S. 63 is that son must be regarded as the legal 
r^resentative, irrespective of the fact whether the 
father has left any private property or not, (Vol 31) 
1944 Lah 473 (476, 477). 

[3] Decree for permanent injunction obtained against 
father in joint Hindu family can be executed against 
son. (Vol 18) 1931 Bom 484 (489) : 55 Bom 709. 

[See however (Vol 5) 1918 Bom 165 (166) : 42 Bom 
504. (Held no longer good law so far as son is concerned 
in.); (Vol 28) 1941 Bom 23 : 1 L R (1941) Bom 177.] 

[4] Hindu joint family — Manager dying — Suc- 
ceeding manager is legal representative. (Vol 12) 1925 
Mad 456 (457). 

[5] Joint Hindu family firm — Death of manager — 
Ko new manager appointed — All members of family 
are his legal representatives. (Vol 28) 1941 Pat 596 
(599): 20 Pat 765, 

[6] Pronote in favour of manager of Hindu joint 
family — Holder dying — Heir obtaining succession 
certificate may recover upon the pronote as his legal 
representative, (Vol 26) 1938 Bom 461 (453), 

^ [7] Before deciding whether a member of a Hindu 
3dmt family is the legal representative of another 
a^amst ^hom there is a suit on a pronote it must be 
that the deceased had an estate. (Vol 17) 1930 
Mad 575 (676). 

4. Representative suits. — [1] On the death of 
the w^owsthe reversioners become the legal representa- 


tives. (Vol 28) 1941 Cal 347 (349, 351) : I L R (1941) 
1 Cal 137; (1911) 33 All 15 (17) ; (Vol 3) 1916 Mad 
611 (612, 613) : 39 Mad 382. 

[2] In a suit for a declaration of the invalidity of an 
adoption or alienation by a Hindu widow instituted by 
the presumptive reversioner, if the plaintiff dies the next 
presumptive reversioner has a right to continue the sais 
as legal representative, (Vol 2) 1915 P C 124 (125, 126): 
42 Ind App 125 : 38 Mad 406 (P 0). (On appeal from 
22 M L J 395.); (Vol 6) 1919 Mad 479 (480). 

[3] One legatee applied for probate. When the litiga- 
tion was in appeal stage the legatee died but he trans- 
ferred his legacy to some others: Held those some others 
were the legal representatives of the deceased, (Vol 19) 
1932 Cal 206 (207). 

[4] Suit by ward with Court of Wards as next 
friend— Ward dying — Court of Wards continuing suit is 
in position of legal representative. (Vol 20) 1983 Nag 85 
(86) : 29 Nag L R 118. 

[5] Suit against mahant not in his representative 
capacity — Succeeding mahant is not his legal represen- 
tative. (Vol 11) 1924 Lah 251 (252). 

[6] Where the widow of a person asserted in de- 
fence to a suit that her husband had dedicated the 
property in dispute to religious purposes : Held she 
acted in a representative capacity and that on her 
death her husband’s step-mother for whose main- 
tenance also a provision was made by his will became 
her legal representative inasmuch as all the male heirs 
refused to recognise the dedication, (Vol 12) 1925 
Lah 2 (4). 

[7] Within S, 2 (11) trustees are not legal represen- 
tatives of their predecessors in office. (Vol 13) 1926 
Mad 540 (541). 

[8] Suit hy-A and a mutwalli for declaration that 
certain mosque was wakf — During pendency of appeal 
mutwalli dying — A managing mosque since death of 
deceased — A held could be treated as legal representa- 
tive. (Vol 28) 1941 Lah 36 (38). 

5. Representing the estate [1] In cases gov- 

erned by the Succession Act, 1925, S. 211, the executor 
or administrator alone can represent the estate of a 
deceased person and as such they alone are bis legal 
representatives. See also the following cases : ( Vol 33) 
1946 Oal 299 (302) ; (Vol 25) 1938 Bom 6 (9) : I L R 
(1938) Bom 64. (An heir of a Parsi is not his legal re- 
presentative : 18 Bom 337, foil ) 

[2] The term ‘legal representative’ only denotes the 
class of persons on whom the status of a representative 
is fastened by reason of the death of a person whose 
estate they are held to represent. (V ol 16) 1929 Oudh 
353 (354), 

[3] A widow takes an interest which devolves upon 
her as a person representing the estate and interest of 
her deceased husband whether it is regarded as a statu- 
tory devolution or succession and hence she is a legal 
representative. (Vol 33) 1946 Mad 283 (285), 

[4] An heir of the deceased who obtains possession 
of his estate as a result of an administration suit is his 
legal representative. (V ol 21) 1934 Bang 93 (94). 

[6] “Legal representative” means a person wha 
in law represents the estate of the deceased, and need 
not necessarily be the beneficial owner of that estate. 
(Vol 6) 1919 Mad 610 (513) ; 42 Mad 76. 

[6] A person who obtains property of the testator as 
universal legatee under his wUl is also a legal represen- 
tative within tbe meaning of the section, (V ol 23) 1936- 
Oadh 7 (9) : 12 Luck 1. 

[7] The zamindar to whom the grove and the abadi 
house escheated on the death of a person who was a 
judgment-debtor is not his legal representative as the, 
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(1^) “mesne profits” of property means those profits which the person in wrongful possession 
of such property actually received or might with ordinary diligence have received therefrom, to- 
gether with interest on such profits, hut shall not include profits due to improvements made by the 
person in wrongful possession : 

Objects and Reasons. 


Mesne profits. — The Committee have altered the 
definition of ‘mesne profits’ so as to esclude from the 
calculation any increased rents and profits due to im- 
provements made by the persons in wrongful possession 


for which be cannot at j/i’Seent; claim compensation from 
the rightful owner either by way of mitigation of 
damages or otherwise,** — S. O. R. 


(13) “moveable property” includes growing crops : 


(14) “order” means the formal expression of any decision of a Civil Court which is not 
a decree : 


(15) “pleader” means any person entitled to appear and plead for another in Court, and in- 
cludes an advocate, a vakil and an attorney of a High Court : 


Section 2 (11) (contd.) 

escheat operated in his favour because of his right as 
the owner of the soil. (Y ol 1) 1914 Oudh 208 (208). 

[8] Death of benamidar pending suit for rent— Real 
owner applying to be impleaded was held not a 
legal representative within S. 2 (11) on the ground that 
although he was interested in the rent, he did not 
represent the estate of the deceased. (Vol 31) 1944 
Mad 27 (27). 

[9] The Ofiacial Assignee or Receiver of an insolvent 
is not a legal representative for purposes of 0. 21, E. 22. 
(Vol 22) 1935 Mad 161 (152) ; 58 Mad 403. 

[10] The son who succeeds to an impartible estate 
is tbe legal rt^presentative of his deceased father against 
whom there is a decree foe compensation. (Vol 27) 
1940 Nag 278 (282) ; I L R (194X) Nag 032. 

Section 2 (12)— Note 1 

[1] In English law the distinction between ‘damages’ 
and ‘account of profits* is maintained, but in India it is 
often forgotten. The expression 'mesne profits* may be 
used to denote compensation recoverable from a person 
who has been in wrongful possession. (Vol 22} 1935 
Pat 80 (81). 

[2} “Mesne profits** means the sum awarded not on 
the ^Is of what the plamfifi has lost by exclusion, but 
on what the defendant has made, or with ordinary dili- 
gence might-have made during his wrongful possession. 
(Vol 30> 1943 Pat 69 (70) : 21 Pat 736. 

[3] The “term mesne profits** does not exclude arrears 
for previous years which may be claimed and recovered 
at later years. (Vol 17) 1930 Oudh 51 (52). 

[4] The term “wrongful” is used in special sense. It 
does not mean pos'^ession which is wrongful for all 
purposes. It only means that the person who has no 
right to possession as against the party claiming it 
is in wrongful possession for purpose of mesne profits. 
(Vol 26) 1939 Nag 23 (26). 

[5] It is not necessary that possession in order to be 
wrongful must have been obtained in consequence of 
some improper act. (Vol 26} 1939 All 629 (533). 

[6] Possession of purchaser of portion of joint family 
property or of the interest of coparcener in specific 
property is not wrongful — Ooparcener*s acquiescence 
in such purchaser’s possession disentitles him to mesne 
profits. (Vol 11) 1924 Bom 433 (433, 434). 

[7] The person in possession is not liable for failure 
to realise tbe highest possible rate of rent and premium 
from the tenants. It is enough if a fair return has been 
realised from tbe land. (Vol 22) 1935 P 0 49 (50) : 62 
Jhd App 63: 62 Cal 499 (P C). 

[8j The word ‘profits’ includes both rent and profit, 
(Vol 22) 1935 P C 49 (50) : 62 Ind App 63 ; 62 Cal 499 
(PC). 

[9] See also 0. 20, R. 12. 


Section 2 (13) — Note 1 

[1] This definition of movable property does no^ 
apply to Limitation Act. Standing crops are not movable 
property for purposes of Limitation Act. (Vol 3) 1916 
Mad 1142 (1142) ; (Vol 2) 1915 Nag 69 (69, 70) : 11 
Nag L R 18. 

[2] See also S. 3 (25) of tbe G-eneral Clauses Act, 1897. 

Section 2 (14) — Note 1 

[1] “Order” as defined in the Code is analogous to 
“decree” and does not imply what is popularly under- 
stood, namely, the views expressed by a Judge on the 
merits of the ease and his decision thereon. What is 
ordinarily called an “order” is in fact a “judgment.” 
(Vol 20) 1933 All 762 (763) ; 66 All 27. 

[2] Where an order contains not only the grounds 
of the decision but also the “formal*" expression” and 
the decision itself, it should be taken to be of a dual 
character being both the “judgment” and the “order” 
as defined in the Code. (Vol 20) 1938 All 762 (763) : 56 
AH 27. 

[3] Order on notice of motion is order within S, 2 
(14) and can be executed under S. 36. (Vol 21) 1934 
Bom 452 (457) : 59 Bom 10, 

[4] Orders passed under Ss. 55 and 7, Divorce 
Act, 1869, are orders within the meaning of S. 2 {14), 
Civil P. C. (Vol 15) 1928 Cal 513 (514). 

[5] “Order” in S. 2 (14) does not cover orders passed 
under S 30 (e), Guardians and Wards Act, 1890. 
(Vol 5) 1918 Mad 389 (390) : 41 Mad 241. 

[6] See also Note 5 on S. 2 (2) and S. 2 (9). 

SECTION 2 (15) — SYNOPSIS 

1. Pleader, 

2. Power to abandon issue or claim. 

3. Power to compromise suit. 

4. Power to make admissions. 

5. Power to refer to arbitration. 

6. Power to withdraw suit. 

7* Professional misconduct of pleader. 

1. Pleader. — [1] Pleader means every one entitled 
to appear and plekd for another in Court. (1884) 8 Bom 
105 (132) (FB). 

[2] Pleader in India is both solicitor and counsel. 
(1912) 23 MadL Jour 381 (381). 

[3] The status of an advocate of Calcutta High Court 
does not difier from that of a barrister in Engird. (Vol 
12) 1925 Cal 696 (698) ; 52 Cal 386. 

[4] High Court pleader is not entitled, under Ss. 2 
and 3 of Rules of 31st March 1871, to practise as agent 
5a Privy Council. (1889) 16 Cal 636 (637, 638) ; 16 Ind 
App 163 (P 0). 

[5] See also Notes on 0. 3, B. 4. 
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(16) “presciibecV* means prescribed by rules : 

(17) ‘‘public officer'* means a person falling under any of the following descriptions, 
namely : — 

(a) every Judge ; 

(h) every member of the Indian Civil Service ; 


Section 2 (15) ( contd.) 

% Power to abandon issue or claim. — [1] 
Pleader’s general powers in conduct of suit include 
power to abandon issue which, in his discretion, he 
thinks it inadvisable to p^ress. (Vol 4) 1917 Oudh 375 
(377) : 20 Oudh Gas 49 ; (1902) 25 Mad 367 (377). 

[2] Pleader cannot give up any portion of his client’s 
claim without his express authority. (1869) 12 Suth 
W B 279 (280) ; (1872) 18 Suth W R 436 (436) ; (1369) 
3 Beng L R (App) 15 (16). 

[3] A pleader has no power to bring the suit to a close 
by offering to be bound by oath of opposite party, 
unl^s authorised to do so. If a party specially authorises 
his pleader, or an agent, to mahe an ofier to be bound 
by a particular oath, be might be estopped from retract- 
ing the step he had taken if his offer was acted upon. 
(1890) 14 Bom 455 (457), 

[4] Opinion expressed by vakil in course of argu- 
ment adversely to a claim which he undertook to 
advocate is not binding on his client when it is not in 
accordance with the law applicable to the case. (1895) 
18 Mad 73 (83), 

3* Power to compromise suit.— [1] Pleader can- 
not enter into comxjiomise without specific authority. 
But if his client acquiesces in such compromise, it is 
binding on latter. (Yol 3) 1916 Sind 64 (84) : 9 Sind 
L E 218. 

[2] Yakalat empowering pleader to compromise suit 
— Second vakalat is unnecessary though first vakalat 
empowers pleader to do other things also. (1912) 23 
Mad L lour 381 (381). 

[3] Vakalatnama empowering filing of compromise 
does not empower to enter into compromise or sign it, 
(Tol 17) 1930 Oudh 112 (113); (Vol 20) 1933 Pat 104 
(111) ; 12 Pat 117. 

[4] Authority to compromise does not necessarily 
give pleader authority to negotiate terms of compro- 
mise without reference to his client. (Yol 5) 1918 Mad 
656 (657) ; 41 Mad 233. 

[5] Counsd has implied authority to compromise — 
Position is same as in England. (Yol 17) 1930 P C 158 
(161) : 57 Ind App 133 : 57 Cal 1311 (P C). 

[6] Counsel’s general authority to compromise suit 
continues until notice of its determination is given to 
other side. (1900) 27 Cal 428 (438); (1891) 13 All 272 
(275). 

[7] Compromise arrived at in Court by counsel on 
either side under their general authority to compromise 
is not vitiated merely because they considered the 
matter in the corridor of Court or in bar library. (Yol 14) 
1927 Cal 714 (716) : 55 Cal 113. 

[8] Counsel’s general authority to compromise does 
not extend to collateral matters. (Yol 14) 1927 Cal 714 
(717) : 55 Cal 113; (1900) 27 Gal 428 (438, 448). 

[9] Counsel cannot compromise a case against the 
express prohibition of the client. (1886) 13 Cal 115 (119, 
120); (Yol 17) 1930 P C 158 (161);57 Ind App 133 : 67 
Cal 1811 (P C); (Vol 12) 1925 Cal 866 (869). 

[101 Compromise by advocate under misapprehension 
-^Client is not bound. (Vol 12) 1925 Rang 314 (316) : 
3 Bai^ 261; (1900) 27 Cal 428 (449). 

[llX Decree ^ in terms of compromise made upon 
cOhsent of duly 'instructed counsel — Decree is binding on 
defendant though his attorney had no authority to 
(1870) 7 Bom H 0 B (0 Cj 79 (89). 


4. Power to make admissions. — [1] Verbal ad- 
missions made by a pleader on behalf of his client 
must be received with caution, must be taken as a 
whole, and must not be unduly pressed. (1884) 6 All 
406 (416). 

[2] A-dmission by pleader on question of fact binds 
his client. (1913) 17 Cal W N 156 (159). (Provided such 
question falls within scope of suit in which he has been 
retained.); (1839) 2 Moo Ind App 253 (259) (P C); (1868) 9 
Suth W R 375 (376). (Admission itself is legal evidence 
which the Court is bound to consider.); (1868) 10 Suth 
W R 322 (323); (1874) 21 Suth W R 332 (332); (Vol 3) 

1916 Lah 338 (338). 

[3] When a duly authorised pleader makes a state- 
ment of fact on behalf of his client, mere allegation to 
the contrary by that party is not material sufficient to 
contradict his pleader. (Vol 18) 1931 All 415 (416). 

[4] Admission of pleader until satisfactorily explained 
away is cogent evidence against his client. (Yol 4) 

1917 Cal 39 (42). 

[5] Court is not bound by an admission made by 
pleader of a party where evidence on record clearly 
shows that the admission was made wrongly. (Vol 3) 
1916 Lah 301 (302). 

[6] Party who wants to repudiate an admission oi 
fact made by his counsel should do so at the earliest 
opportunity. (Yol 4) 1917 Oudh 375 (377) ; 20 Oudh 
Gas 49. 

[7] Erroneous admission by pleader on point of law 
does not bind his client. (Vol 19) 1932 Bom 291 (298) : 
56 Bom 324; (1900) 24 Bom 360 (363); (Vol 18) 1931 
Bom 295 (296). (Pleader for party conceding that com- 
promise decree includes matters not relating to suit — 
Concession is one of law not binding on party in second 
appeal.); (1900) 27 Cal 156 (163) ; 26 Ind App 216 (P C); 
(Vol 6) 1919 Cal 972 (973); (Vol 19) 1932 Mad 409 (410). 
(Admission by counsel on point of law — Client is not 
estopped from questioning it in appeal or revision.); 
(Yol 1) 1914 Sind 36 (39) ; 8 Sind L E 156. 

[8] Admission by legal practitioner is sufficient in a 
qMasi-oivil proceeding like the one under S. 145, 
Cr. P. G. to support an order in favour of other party. 
(1902) 7 Cal W N 351 (352). 

5. Power to refer to arbitration. — [1] Pleader 
has authority to make application for reference 4o 
arbitration. (Vol 3) 1916 Sind 79 (81) : 9 Sind L R 183. 

6. Power to withdraw suit — [1] A vakalatnama 
in general terms is frima facie sufficient authority to 
pleader to apply for permission to withdraw from suit, 
and in the absence of fraud or misconduct on hia part 
or contrary instructions, the client is bound by acts 
of his pleader. (1866) 5 Suth W E 80 (81). 

7. Professional misconduct of pleader. — See 
Notes on S. 10, Bar Councils Act, 1926 and S. 14, 
Legal Practitioners Act, 1879. 

SECTION 2 (17) — SYNOPSIS. 

1. Clause (c). 

2. Clause (d). 

3. Clause (e). 

4. Clause (f). 

5. Clause (g). 

6. Clause (h). 

1. Clause (c) — [1] “Serving under Government’* 
means serving actively under the Government whether 
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(c) every commissioned or gazetted officer in the military, ^ [naval or air] forces of His 

Majesty while serving under ^[the Crown]; 

(d) every officer of a Court of Justice whose duty it is, as such officer, to investigate or report 
on any matter of law or fact, or to make, authenticate or keep any document, or to take charge oi* 
dispose of any property, or to execute any judicial process, or to administer any oath, or to interpret, 
or to preserve order, in the Court, and every person especially authorized by a Court of Justice to 
perform any of such duties ; 

(e) every person who holds any office by virtue of which he is empowered to place or keep 
any person in confinement ; 

(f) every officer of ®[the Grown] whose duty it is, as such officer, to prevent offences, to give 
information of offences, to bring offenders to justice, or to protect the imblie health, safety or 
convenience; 

(g) every officer whose duty it is, as such officer, to take, receive, keep or expend any property 
on behalf of ^[the Crown], or to make any survey, assessment or contract on behalf of ^[the Grown], 
or to execute any revenue-process, or to investigate, or to report on, any matt-er affecting the 
pecuniary interests of ^[the Crown], or to make, authenticate or keep any document relating to the 
pecuniary interests of ^[ihe Crown], or to prevent the infraction of any law for the protection of 
the pecuniary interests of *^[the Crowm]; and 

(li) every officer in the service or pay of ®[tlie Crow'n], or remunerated by fees or commission 
for the performance of any public duty ; 

[a] Substituted by the Amending Act, 1934 (35 [XXXV] of 1934), S. 2 and Sch., for *‘or naval’*.* [b] The 
words “including His Majesty’s fiidian Marine Service” were repealed by S. 2 and Seh. I, ibid, [c] Substiiuted 
by* A. 0. for “the Government”. 


Section 2 (17) (contd.) 

in the Civil or Military employ of the Government. 
(Vol 1) 1914 Oudh 199 (199) : 17 Oudh Gas 99, 

[2] Military officer in Indian Staff Corps is a ‘public 
officer’. (1897) 24 Cal 102 (106). 

[3] Officers holding commissioned rank in the Indian 
Subordinate Medical Service are ‘public officers’- (Vol 1) 
1914 Oudh 199 (201) : 17 Oudh Cas 99. 

[4] Military officers acting as members of Court- 
marrial are “ public officers”. (Vol 33) 1946 Lah 247 
(254) (SB). 

A British Officer in Indian army is “public offi- 
cer” within S. 2 (17), (Vol 5) 1918 Bom 32 (33) : 43 
Bom 716. 

[6] An Assistant Surgeon of a station hospital in 
Military employ is not ‘gazetted officer*. (1910) Pun 
L B No. 65, p. 172 (175) : 1910 Pun Be No. 10. 

2. Clause (d). — [1] Beceiver appointed under 
O. 40, B. 1, Civil P. C., is a public officer. (Vol 17) 

1930 Cal 737 (738); (Vol 18) 1931 Cal 175 (176); (Vol 18) 

1931 Cal 503 (503) : 58 Cal 850 ; (Vol 27) 1940 Cal 1 
(2, 3); (Vol 20) 1933 Mad 105 (106). 

[2] Official Beceiver of Calcutta High Court is pub- 
lic officer. (Vol 18) 1931 Cal 61 (62); 57 Cal 1127. 

[3] A Beceiver appointed under the Provincial Insolv- 
ency Act is a public officer within S. 2 (17). (Vol 7) 1920 
Bom 50 (50) : 44 Bom 895 ; (Vol 12) 1925 AU 241 
(242, 243); 47 All 291. (Official Beceiver.) 

[4] Official Liquidator is a public officer, (Vol 21) 
1934 Oudh 158 (162) ; 9 Luck 577. 

[5] Official A^gnee is a public officer within S. 2 (17). 
(Vol 12) 1925 Bom 344 (344) : 49 Bom 638. 

[6] The Naib Nazir is a public servant under 
S. 409 of the Indian Penal Code. (1870) 2 N W PHC B 
298 (299). 

[7] A common manager appointed under S. 95, 
Bengal Tenancy Act is a public officer. (Vol 7) 1920 
Cal 575 (579) ; (Vol 19) 1932 Cal 275 (281, 282) : 59 
Cal 961. 

3. Clause (e) — [1] Bailway Agent having power 
of arrest under S. 131, Bailways Act, is not public 
officer. (Vol 26) ‘ 1939 Cal 386 (387) : I L B (1939) 2 
Gal 46. 


4. Clause {{). — [1] A village sanitation panchayat 
is not a public officer. (Vol 16) 1929 Nag 70 (70). 

[2] Municipality constituted under Madras District 
Municipalities Act is not a public officer. (Vol 17) 1930 
Mad 844 (853, 854). 

5. Clause (g). — [1] iThe Administrator-General 
of Bengal washeidto be a public officer. (1904) SOWN 
913 (915). 

[2] A Cantonment Committee formed under the 
Cantonments Act is a public officer. (1910) 34 Bom 
583 (588). 

- [3] Village headman is a public officer. (Vol 10) 1923 
Bang 250 (251). 

[4] Engineer who receives and disburses municipal 
moneys is a public servant under the Indian Penal 
Code. (1869) 6 BomH C B (Crown Cases) 64 (68). 

[5] A Patwari, who prepares ‘Teis khana* register 
under rules framed by the Board of Bevenue is not a 
pubHc servant. (1891) 18 Cal 534 (538). 

[6] Adhikari receiving money towards arrears of 
revenue comes within the definition of a “public offi- 
cer”. (Vol 29) 1942 Mad 288 (288). 

[7] Head of Government department (Sheriff of 
Bombay) is not liable for wrongful acts of his subordi- 
nates (bailiff of the Sheriff) unless it can be shown^that 
the act complained of was substantially the act of the 
head of the department himself (Obiter). (Vol 14) 1927 
Bom 521 (524) : 51 Bom 749. 

6. Clause (h). — [1] The word ‘public* may include 
any class of the public or any community. (Vol 31) 1944 
Cal 206 (210). 

[2] The word ‘public duty* refers to duty concerning the 
affairs or service of the publie.(Vol 31)1944 Cal 206 (210). 

[3] The word ‘service’ must neijessarily mean some- 
thing more than being merely subject to the orders of 
the Government* or to control by Government. (Vol 27) 
1940 Mad 831 (833) ; ILB (1940) Mad 929. 

[4] Person paid out of commission charged to private 
person for services is a public servant if he performs 
public duty. (Vol 15) 1928 Sind 76 (78): 22 Sind h B 63. 

[5] Manager appointed under Bengal Court of Wards 
Act is a public officer under S. 2 (17) (h). (Vol 26) 1939 
Cal 720 (721, 722) : ILB (1940) 1 Cal 73. 
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(18) “rules’* lueaus rules and forms contained in the First Schedule or made under section 122 
or section 125 : 

( 19) “share in a corporation’* shall be deemed to include stock, debenture stock, debentures or 
bonds : and 

(^0) “signed," save in the case of a judgment or decree, includes stamped* 

8* For the purposes of this Code, the District Court is subordinate to the High Court, and 
Snhordination of Comts- every Civil Court of a grade inferior to that of a District Court and every 
Court of Small Causes is subordinate to the High Court and District Court, 

ri882— S* 20 

4, Cl) In the absence of any specific provision to the contrary, nothing in this Code shall be 
Savings. deemed to limit or otherwise affect any special or local law now in force or any 

special jurisdiction or power conferred, or any special form of procedure prescribed, by or under any 
other law for the time being in force. 


Section 2 (17) (contd.) 

[But see (Vol 7) 1920 Cal 167 (168).] 

[6] Officer discharging tbe duties of a Court of Wards 
under Bombay Court of Wards Act, 1905, .is a public 
omeer. (Vol 15) 1928 Sind 76 (79) : 22 Sind L E 63. 

[7] Members of provincial legislative assembly are 
not public officers because they are not officers in the 
service or pay of the Orowu. (Vol 26) 1939 Cal 428 
(429, 430) ; ILE (1989) 1 Cal 523. 

[8] Liquidator appointed by the Eegistrar under 
S. 42 of the Co-operative Societies Act (1912) is a public 
officer. (Vol 29) 1942 Lab 287 (288) : I L E (1943) Lab 
S89; (Vol 21) 1934 Nag 201 (202) : 30 Nag L R 240. 
(Note : There is no reference to any particular clause of 
S. 2 (17)0 ; (Vol 26) 1939 Nag 232 (233). 

[But see (Vol 27) 1940 Mad 831 (883) ; I L K (1940) 
Mad 929.] 

[9] The Collector, %Then appointed to take charge of 
the estate of a minor, is an officer of Government and 
a public officer. (1875-77) 1 Bom 318 (320). 

[10] Collector, managing the estate of a disqualified 
pi*oprietor, under S. 204 of the N. W. P. Laud Eevenue 
Act, as agent of the Court of Wards, is a public officer. 
(1881) 3 All 20 (22) (FB), 

[11] Official Trustee is a public officer within the 
meaning of this section. (1889) 12 Mad 250 (262) ; 
(1881) 7 Cal 499 (502). 

^ [12]^ Advocate engaged by Government to conduct 
civil suit on behalf of Government on daily fees is a public 
officer. (Vol 26) 1939 Pat 77 (79, 80) : 17 Pat 706. 

[13] A person who has ceased to be in (Government 
employ is not a ‘public officer*.(VoI 29)1942 Mad 288(288). 

[14] Railway servants are public servants and they 
must act within the four corners of their statutorv 
powers. (Vol 4) 1917 Cal 105 (106) : 44 Cal 279 ; 18 
Cri L Jour 647. 

Section 2 (20) — Note 1 

[1] Use of stamp bearing name of party is sufficient 
even in cases where he is able to sign. (Vol 15) 1928 
Mad 175 (175, 176) : 51 Mad 242. 

[2] It is not a condition precedent that a person to 
be able to use a stamp should be unable to write his 
name. (1881) 3 All 575 (576), 

[3] "“Signed*' includes the initialling of the name 
also. (1886) 8 All 293 (294). 

[4] A parwana or notice with the seal of the Court 
and without the signature of the District Judge, con- 
tamed ^me heiroglyphics which could not be traced to 
the Judge ; Held there was no official signature of. the 
Juage.(1889) Pun Be No. 185, page 655 (658) (PB). 

SECTION 3 --- SYNOPSIS. 

1. High Court. 

3. ^botdmate Court. 


1. High Court. — [1] Chief Court of Oudh is a 
High Court. (Vol 15) 1928 Oudh 89 (89). 

[2] See also S. 3 (24), General Clauses Act, 1897, and 
S. 219, Government of India Act, 1935, 

2. Judicial precedents, — [1] A Court which is 
subordinate to a Hijih Court is bound to follow the 
decision of a Bench of that High Court. (Vol 2) 1915 PC 
15 (17) : 37 All 359 : 42 Ind App 155 (P C) ; (1891) 15 
Bom 419 (422) ; (1884) 10 Cal 82 (84) ; (1883) 6 Mad 
424 (426); (3893) 17 Bom 565 (658). 

[2] A Privy Council decision is binding on Indian 
Courts though not given in an appeal from an Indian 
tribunal. (Vol 2) 1916 Mad 833 (835) : 38 Mad 941, 

3 Subordinate Court. — [1] The list of Sub- 
ordinate Courts in S. 3 iS not exhaustive and does not 
exclude all other Courts from being subordinate to the 
High Court. (1913) 37 Bom 114 (116). 

[2] The declaration of the relative subordination of 
Civil Courts in S, 3 must be taken to cover Eevenue 
Courts as well in the absence of any saving of such 
Courts. (Vol 31) 1944 Mad 139 (142) ; I L B (1944) 
Mad 595. 

[8] The Court of a Sub-Collector acting under 
S. 15 (4), Madras Agriculturists* Belief Act, 1938, and 
the Court of the Collector revising the Sub-Colieetor’s 
order under S. 205, Madras Estates Land Act, 1908, 
areOivU Courts. (Vol 31) 1944 Mad 139 (141) : I L E 
(1944) Mad 595. 

[4] Eevenue Courts under Orissa Tenancy Act are 
not Civil Courts within S. 3. (Vol 29) 1942 Pat 1 (29) ; 
21 Pat 1 (F B). (Meredith J"., contra.) 

[5] Section 3, which defines which Courts are sub- 
ordinate to the High Court, does not include the High 
Court in the exercise of its original civil jurisdlotion. 
(Vol 16) 1928 Mad 1091 (1091) : 52 Mad 67. 

SECTION 4 ^ SYNOPSIS. 

1. Scope. 

2. Special or local law. 

1. Scope. — [1] Section 4 exempts any special 
form of procedure prescribed by or under any other 
law for the time being in force from the purview of the 
Code. (Vol 20) 1933 Nag 211 (214) ; (Vol 24) 1937 All 
365 (366). 

[2] Conflict between special law and general law — 
Special law prevails. (Vol 19) 1932 Oudh 163 (164). 

[8] In the absence of specific provision to the contrary, 
ordinary rules of procedure apply. (Vol 19) 1932 Oudh 
210 (213) : 7 Luck 601 (F B). 

[4] Section 4 gives local Act local validity and spe- 
cial procedure validity in its own sphere, (Vol 17) 
1930 Cal 53 (54) : 56 Cal 704. (U. P. Court of Wards 
Act, 1912, cannot- be enforced beyond jurisdiction of 
U. P. Legislature.) 

2. Special or local law. — [1] Electricity Act 
is a special law and prevails over provisions of CivU Pro- 
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{2) In particular and without prejudice to the generality of the proposition contained in sub- 
section (1)^ nothing in this Code shall be deemed to limit or otherwise affect any remedy which a 
landholder or landlord may have under any law for the time being in force for the recovery of rent 
of agricultural land from the produce of such land* 

[1882— S. 4.J 

5. ("ij Where any Revenue Courts are governed by the provisions of this Code in those matters 
Applicaiion of the Cod^ of procedure upon w’hieh any special enactment applicable to them is silent, 
Eevmm Courts. the ^[Provincial Government] may, by notification in the ^EOflScial 

Gazette], declare that any portions of those provisions vrliich are not expressly made applicable by 
this Code shall not apply to those Courts, or shall only apply to them with such modifications as 
the [Provincial Government] may prescribe. 

(2) “Revenue Court’* in sub-section (l) means a Court having jurisdiction under any local 
law to entertain suits or other proceedings relating to the rent, revenue or profits of land used for 
agricultural purposes, but does not include a Gvil Court having original jurisdiction under this 
C*ode to try such suits or proceedings as being suits or proceedings of a civil nature. 

[1882— S. 4A.: 

[a] Substituted for the words "Local Government*’ by A. 0. ]b]. The words **with the previous sanction of the 
Governor-General in Goancll” were repealed by the Devolation Act, 38 [XXXVIII] of 1920, S. 2 and Sch. I, 
Part I. [e] Subshtuted by A. O. for “local Official Gazette”, [dj The words “with the sanction aforesaid” 
were repealed by the Devolution Act, 38 [XXXVIII] of 1920, S. 2 and Sch. I, Part I. 

6* Save in so far as is otherwise expressly provided, nothing herein contained shall operate to 
Pecuniary jurisdiction, give any Court jurisdiction over suits the amount or value of the subject- 
matter of which exceeds the pecuniary limits (if any) of its ordinary jurisdiction. 

[1882— S. 6 last para; 1877—83. 6, 7; 1859— Ss. 383, 384.] 


Objects and Reasons 


In the Kote appended in the Statement of Objects 
and Keasons on Claase 6 a statement appeared as fol> 
lows: — “The words *or proceedings in suits’ have been 
introduced in this clause to negative the view that a 
Court to which a decree is sent for execution 


jurisdiction to execute the decree though the amount 
exceeds the limits of the pecuniary jurisdiction of the 
Court, a point on which there is a confiiot of opinion. 
(I L R 17 Mad 309; I L B 16 Cal 465, 467.)” It will 
be noticed that the words *or proceedings in suits’ do 
not appear in the section as finally enacted* 


Section 4 (contd.) 

cedure Code* (Vol 27} 1940 All 24 (27) : I L R (1939) 
AU901. 

[2] Co-operative Societies Act, 1912, operates to the 
exclusion of the Code. (Yol 20) 1933 Hag 211 (214). 

[3] The newly addeid sub-s. (3) in 1928 makes S. 98 
subject to the provisions of the Letters Patent. (Vol 20) 
1933 All 861 (875) : 56 All 39 (S B). 

[4] Appeal to Privy Council — Special provisions in 
S. 12, Oadh Courts Act, 1925, prevail over S. 109, Civil 
F. C. (Vol 19) 1932 Oudh 168 (164). 

[5] Section 90, (English) Army Act, 1881, overrides 
S, 60, C.P.O.* (Vol 6) 1919 Bom 133 (134): 43 Bom 368. 

[6] Evidence by witness given in Urdu recorded by 
-Judge in English and not interpreted to him — 0. 18, 
R. 6 held inapplicable — Case held to be governed by 
Oudh Laws Act (1876), S. 19. (Vol 18) 1931 Oudh 385 
(385) ; 82 Cri L Jour 851. 

[7] Suit in Civil Court to challenge election otherwise 
than on grounds in S. 19, U, P. Municipalities Act, is 
barred. (Vol 24) 1937 All 865 (366, 867). 

Section 5 — Note 1 

[1] Deputy Collector trying cases under Orissa 
Tenancy Act, 1913, and Collector hearing appeals there- 
under— Their Courts are Revenue Courts. (Vol 29) 1942 
Pat 1 (29) ; 21 Pat 1 (FB). 

SECTION 6 — SYNOPSIS. 

1. Applicability and scope* 

2. Decree for mesne profits or accounts, 

3. Jurisdiction of executing Courts, 

1* Applicability and scope.— [1] Section 6 contains’, 
a prohibition which is absolute in terms, except in so far 


as there is express provision to the contrary. Therefore 
where it is disregarded, the defect cannot be cured. (1946) 
1940 Nag L Jour 244 (251). 

[2] Jurisdiction depends on nature of suits and also 
upon pecuniary value. (Vol 7) 1920 Pat 29 (30) ; 5 Pat 
L Jour 588. 

[3] The pecuniary Jurisdiction of a Civil Court -on its 
original or apellate side is, ordinarily spiking, governed 
by the value stated in the plaint and if a suit having 
regard to the valuation is within the jurisdiction, such 
jurisdiction is not ousted by the Court on the ground 
that a decree for a sum exceeding the limits of its 
pecuniary jurisdiction is given to the plaintlfi. (1911) 33 
Ail 97 (99); (1894) 16 AU 286 (288). 

[4] Where the valuation of the suit is made bona fide 
in the belief that it is correct and in law that valuation 
determined the grade of Court which had jurisdiction to 
entertain and try that suit and the suit was legally 
seized by the Court a revision of that valuation cannot 
be permitted so as to oust the jurisdiction of such Court. 
(1902) 25 Mad 543 (544); (Vol 5) 1918 Mad 998 (1002) : 
40 Mad 1 (FB). (Except where plaint is allow^ to be 
amended.) 

[5] Court to which appeal lies should be determined 
by value given in plaint. (Vol 5) 1918 Mad 998 (1002) ; 
40 Mad 1 (F B). 

[6] Incidental issue in smt as to property of value 
exceeding pecuniary jurisdiction of Court — 6 applies 
to suits and not to incidental issue — Such incidental 
issue can be tried by Court though exceeding its pecu- 
niary limits. (Vol 24) 1937 Bang 219 (220). 

[7] Seefion 6 governs the whole Code. The position 
wMch the section occupies in the Code appearing under 
the part headed ‘preliminary’ is among a set of seetiona 
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7# The following provisions shall not extend to Courts constituted under the Provincial Small 
Provincial Small Cause Courts Act, 1887, ®[or under the Berar Small Cause Courts Law, 1905] 
Cause Courts, or to Courts exercising the jurisdietioiT of a Court of Small Causes ^ [under the 

said Act 'or law], that is to say, — 

(a) BO much of the body of the Code as relates to — 

(i) suits excepted from the cognizance of a Court of Small Causes ; 

(ii) the execution of decrees in such suits;' 

(in) the execution of decrees against immoveable property ; and 


Section 6 (contd,) 

which are clearly designed to govern the whole Code. 
(1940) 1940 Nag L Jour 244 (249, 250). 

[8] The word ‘suits’ in S. 6 means not only proceed- 
ings up to the stage of decree but includes iiroeeedings 
in execution. (1940) 1940 Nag L Jour 244 (249). 

[9] Section 6 does not apply to an order in iiroceedings 
before President 6f Calcutta Iiiiprovement Tribunal, 
(Vol IS) 1926 Cal 853 (854). 

[10] Order of remand cannot confer jurisdiction 
which the Court would not have bad but for the re- 
mand. (Yol 16) 1929 Lah 634 (535). 

2. Decree for mesne profits or accounts. — [1] 
Court’s iurisdietion is not ousted where mesne profits 
allowable under O. 20, R. 12 (2) exceed its jurisdiction. 
(Vol 12) 1926 Cal 1076 (1081) (FB); (Yol 5) 1918 Mad 998 
(1002) : 40 Mad 1 (FB). (Decree for amount exceeding 
pecuniary jurisdiction can be passed in suits for accounts 
also.) ; (Yol 19) 1932 Bom 111 (112) : 56 Bom 23. 
(Decree exceeding pecuniary jurisdiction can be passed in 
suit for accounts also.); (Yol 8) 1921 Pat 118 (119):'6-Pat 
L Jour 64 ; (Yol 4) 1917 Pat 334 (336) : 2 Pat L Jour 
394. 

3. Jurisdiction of executing Courts [1] Under 

the present CJode, as under the Code of 1882, the Civil 
Court to which a decree might be sent for execution is 
the Court W'hich under the provisions of the present 
Code is competent to deal with it. (1910) 37 Cal 574 
(577). 

[2] Section 6 operates to limit the jurisdiction conferred 
on Courts under S. 223 of the Code of 1882 (correspond- 
ing to S. 38 of the present Code). Hence, the Court 
oxeoutiug the decree should also possess the pecuniary 
jurisdiction to execute it. (1889) 16 Cal 457 (464). 

[3] It is decretal amount which determines pecuniary 
jurisdiction of transferee Court — It is not necessary that 
transferee Court should havepeeuniary jurisdiction which 
would include original valuation of suit. (Vol 27) 1940 
All 331 (334) : I L R (1940) AU 318. 

[4] Application for transfer of decree for execution — 
Decree cannot be transferred to Court having no pecuniary 
jurisdiction over the value of the suit. (Vol 9) 1922 Pat. 
188 (189) : 1 Pat 651. 

[5] By virtue of the absence of the words “competent 

to try in respect of the nature and the amount or value 
of its subject-matter” from S. 223 of the Code of 1882 
(uow S. 39 (1)), a Court can transfer a decree for execution 
to a Court which has no pecuniary jurisdiction with 
respect to the same. (1894) 17 Mad 309 (311) : (1884) 7 
Mad 397 (399), ^ ^ v / 

[6] Suit for possession and mesne profits — Court 
dcereeing amount beyond pecuniary jurisdiotion-rExeou- 
timi by another Court of equal pecuniary - jurisdiction 
IwMineoimpet^t. (Vol 7) 1920 Cal 275 (276). 

' [7] Beotee on a claim of pecuniary value of Rs. 5000 
passed by the first class Subordinate Judge. Under 
, S. 23 of 1869 Code another Subordinate Judge was ap- 
, y^t^ to assist him who had ohly Second place. The 
was tcfUMiferijed execution to^him : Held that 
^e'addilionbl Judge could be availed 
to me exteot of the limits offejurisdietiOD and 


therefore the claim itself being beyond his jurisdiction » 
the decree could not be transferred to him for execution.. 
(1888) 12 Bom 155 (166). 

[8] Sec also Notes on Sections 38, 39 and 42. 

Section 7 — Note 1 

[1] Orders excluded from jurisdiction of Small Cause 

Court are only those specifically mentioned in S. 94 (e) 
or (c). (Yol 6) 1919 Cal 6 (6, 7) : 46 Cal 717. '*>. , 

[2] The words ‘injunctions and interlocutory orders^ 
in S. 7 refer only to the orders under O. 39 and these 
words read together can mean only ajpplieations for in- 
junctions and interlocutory ordeis on such applications. 
(Vol 2) 1915 Mad 1072 (1072). 

[Sj Section 7 and 0. 61 must not be interpreted to 
mean that no small cause decree can be executed 
against immovable property, (Vol 28) 1941 Lah 109 
(112) : I L R (1941) Lah 670. 

[4] A Small Cause Court though also an ordinary 
Court cannot attach immovable property in execution 
unless the decree is transferred to its ordinary side. 
(Yol 16) 1929 Lah 398 (398). 

[5] Same Judge holding office both of Judge, Small 
Cause Court, and as Judge on regular side— He can on- 
decree-holder’s application or otherwise transfer Small 
Cause Court decree to regular side for attachment and 
sale of immovable property, (Yol 28) 1941 Lah 109 (113): 
ILR(1941) Lah 670. 

[6] A Court of Small Causes acting as such cannot 
attach immovable property in execution of its decree^ 
(1931) 132 I 0 208 (208) (Lah). 

[7] A Small Cause Court can attach immovable pro- 
perty before judgment. (Vol 12) 1925 Mad 589 (591) : 48 
Mad 488. 

[8] An order for attachment before judgment is not 
one of the orders mentioned under A 94 (c) or (e). 
Therefore, a Provincial Small Cause Court has power to 
attach movables before judgment. (Yol 6) 1919 Gal 6 

(7) : 46 Cal 717. 

[9] A Small Cause Court can attach ^nd sell a 
preliminary decree for foreclosure for immovable pro- 
perty. (Yol 6) 1919 Nag 19 (20) : 16 Nag L R 72. 

[10] A Small Cause Court cannot attach a half share 
of joint family in’operty, part of which at least is im- 
movable property. (Yol 1) 1914 Nag 13 (13) ; 10 Nag 
L R 17. 

[11] A Small Cause Court has power to award com- 
pensation when it issues an interim attachment, and 
dismisses it after hearing. (Vol 2) 1916 Mad 1072 (1072). 

[12] A debt secured on a hypothecation bond is not 
immovable property for purposes of attachment and 
Small Cause Court can attach it. (1912) 16 I C SIO- 
(816) (Mad). 

[13] Where a decree of the Madras Small Cause 
Court is transferred to a Mofussal District Munsif’s 
Court for execution, the executing Court acts as a 
Court of original jurisdiction- and the District Judge can. 
hear appeals. from an order passed in execution. (Vol 12) 
1925 Mad 1179 (1180). 

[14] A Small Cause Court has jurisdiction to create a 
charge upon* immovable property. (Yol 24) 1937 A1M94 
(195) : I L ?^(1937) All 418, 
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(h) the following seerionSj that is to say, — 
section 9, 

sections 91 and 92, 

sections 94 and 95 ^ [so far as they authorize or relate to — 

(i) orders for the attachment of immoveable prop 6 rt 3 ’’, 

( a) injunctions, 

( Hi) the appointment of a receiver of immoveable property, or 
( iv) the interlocutory orders referred to in clause f e ) of section 94l and 
sections 90 to 112 and 115. 

[ 1882 -- S. 5 ; 1877 — S. 7 ; 1859 — S. 384. ] 

[a] Inserted by the Bsrar Laws Act, 1941 (4 [IV] of 1941), S. 2 and Scli. XXL IK Subsiiiuiedt iUd^ for 
“under that Act’\ [c] Siibstititted by the Small Cause Courts (Atfeaelmient of Immoveable Property) Act,. 
1926 (1 [Ij of 1926), S. 3 for “so far as they relate to injunctions and interlocutory orders*\ 

8. Save as provided in sections 24, 38 to 41, 75, clauses (b) and ( o), 76, 77 and 155 to 15S> 

Presideticy Small and by the Presidency Small Cause Courts Act, ISS2, ihe provisions in the body 
Catise Courts, ^ of this Code shall not extend to any suit or proceeding in any Court of Small 
Causes established in the towns of Calcutta, Madras and Bombay : 

®'[ Provided that — 

(1) the High Courts of Judicature at Fort William, Madras and Bombay, as ihe case may be, 
may from time to time, by notification in the ^[Official Gazette], direct® that any such provisions 
not inconsistent with the express provisions of the Presidency Small Cause Courts Act, 18S2, and 
with such modifications and adaptations as may be specified in the notification, shall extend to suits 
or proceedings or any class of suits or proceedings in such Court : 

(^) all rules heretofore made by any of the said High Courts under section 9 of the Presi-' 
denoy Small Cause Courts Act, 1882, shall be deemed to have been validly made.] 

[1882 S. 8; 1877 — S. 8 & Sch.; 1859 ^ B, 382.] 

[a] Proviso was imerted by the Code of Civil Procedure (Amendment) Act, 1914 (1 [I] of 1914), S. 2. [b] Sub- 
stituted by A. 0. for ‘local Official Gazette**, [c] For instance of such direction, see Calcutta Gazette, 1910,. 
Pt. I, p. 814. 


PAET I. 

Suits in General. 


Jurisdiction of the Courts and res judicata. 

9 * The Courts shall (subject to the provisions herein contained) have jurisdiction^ to try all 
Cmrts to try all civil suits o£ a civil nature^^ exce]ptmg suits of which their cognizance is either 
suits unless barred, expressly or imioliedly barred. 

Explanation — A suit in which the right to property*^^ or to an office^® is contested is a suit 
of a civil nature, notwithstanding that such right may depend entirely on the decision of questions^ 
as to religious rites^^ or ceremonies.^® 

/ [1882 — S. 11; 1877 — S, 11 ; 1839 — S, 1.] 


Section 7 (contd.) 

[See however (Yol 26) 1989 Nag 118 (120). {Has no 
such power.)] 

Section 8 — Note 1 

[1] Presidency Small Cause Court has power to 

execute decree transmitted under S. 44. (Vol 3) 1918 
Mad 645 (647). ^ 

[2] Section 8 of the Civil Procedure Code will not 
apply to a case where a District Munsif’s Court executes 
a decree of the Presidency Small Cause Court transferred 
to it for the purpose. The Munaif *s Court is a Court of origi- 
nal jurisdiction and can attach and sell immovable 
property and 0. 21 of the Code would only apply, 
(Vol 12) 1925 Mad 1179 (1180). 

SECTION 9 — SYNOPSIS. 


4. Caste question. 

5. Civil rights. 

6. Election disputes— See Note 5. 

7. Excommunication — See Note 4. 

8. Honour. 

9. Jurisdiction. 

10. Jurisdiction— LfOcal* 

11. Jurisdiction — Personal. 

12. Jurisdiction — Special law. 

13. Jurisdiction— Special Tribunal. 

14. Religious questions. 

15. Ecclesiastical matters. 


1. Act of State. 

2. Award. 

3. Birt Jajmani. 


16. Religious office. 

17. Religious processions. 

18. Right to worship. 
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19. Rituals and ceremonies. 

Right to office. 

21. Right to property. 

'22. Scope. 

23. Statutory body. 

23a* Municipalities. 

24. Suits of civil nature. 

25. Voluntary offerings. 

1. Act of State. — [1] Sait is not maintainable in 
connection with acts done by the Governments in the 
e3:ei'cise of sovereign powers, (1875-76) 1 Cal 11 (26, 27). 

[2] A resumption by the Sovereign of an inam is an 

of State which cannot be questioned In the Muni* 

eipaJ (jourts. (Vol 3) 1916 Mad 116 (117). 

[See however (1883) 6 Mad 361 (364). (Government 
wanting to resume an inavi granted for tbe support of 
the chattram and fox feeding Brahmins — An action by 
the grantees to contest their right is maintainable.)] 

[3] Commandeering order is an act of State — 
Secretary of State cannot be sued in respect of it. 
(Vol 15) 1928 Cal 74 (81) : 54 Cal 969. 

[4] In 1864 the British Government declared that the 
etatus of the non-feudatory chiefs in the Central Provinces, 
whose territory had become British by conquest, cession 
<iV lapse, was that of ordinary British subjects to whom 
certain judicial and administrative powers had been en- 
trusted as a matter of convenience or for economy of 
sidministration, Sanads recognising their property and 
rights were granted in 1874. The Government gradually 
withdrew from them the administration of police, 
eiccise and cattle pounds giving compensation for the 
consequent loss of revenue. In the settlement of 1908 
the Government obtained the execution under protest 
of wajib-iil-arscs from the zamindars consenting to 
the resumption of these functions by Government. The 
saroindars sued for annulment of these provisions and 
for the restoration of the rights which they alleged had 
been theirs from time immemorial of w'Mch they bad 
been wrongfully deprived ; Eddj that the rights alleged 
had existed oidy by sufierance or delegation and tho 
resumption of these functions by Government was a 
thing legitimately done in the exercise of its sovereign 
powers. Consequently no action was maintainable in a 
Civil Court with regard to such resumption. (1912) 89 
Cal 615 (661, 662, 663):39 I A 31 (PC), 

[5] Besolution of Bombay Government holding plain- 
fciS guilty of misconduct reacting on his honesty and 
reliability — Suit for damages against the Secretary of 
State not maintainable. (1908) 27 Bom (212, 220). 

[6] Act performed in tbe exercise of powers vested 
by municipal law. and under its sanction and authority 
— Performer a sovereign power, yet the Courtis jurisdic- 
tion is not ousted — That the act could not be done by 
an ordinary individual is immaterial. (1882) 5 Mad 273 
(280, 281). 

2. Award. — [1] Award made by arbitrators appointed 
under Bombay Co-operative Societies Act, cannot be set 
aside by Civil Court. (Vol 22) 1935 Bom 91 (98). 

[2] Suit to set aside proceedings under Sch. 2, Civil 
lies if proceedings are fraudulent, fictitious and 
vexatious and not to set aside award made on agreement 
to refer. (Vol 17) 1930 Bom 431 (437) : 54 Bom 696. 

3^ Bkt Jajmani. — [1] Birt Jajmani right and manbrit 
— DistocMott — Eight to Birt Jajmani is right in 
pmperty-^Smt by legal heir of Panda for declaration of 
his light of inheritance of Birt Jajmani right and for 
function restraining defendant from interfering with 
l&l ri^t and te return of bahis is suit of civil 
Se<^ of injimc^on in such case indicated, 
^ol m) 1942 AE 320 (323) : I L B (1942) AU 821. 


[2] A pragwal used a particular kind of flag to 
attract the notice of pilgrims. The defendant who act^ 
as his agent put up a similar flag so as to mislead 
pilgrims into the belief that he was the pragwal : HeZd, 
that the action of the defendant was unlawful and the 
plaintifi had a right to maintain a suit to restrain the 
defendant from making the use of the emblem or flag. 
(Vol 8) 1921 All 316 (318):43 All 20. 

[3] Whether a Gkiyawal gaddi is an office or a busi- 
ness, the person entitled to it can sue for possession of 
the gaddi and its books and for a declaration that he is 
the lawful holder of the gaddi. (Vol 4) 1917 Pat 37 (39); 
2 Pat L Jour 705. 

4. Caste question. — [1] Caste question relates to 
matters afiecting its internal antomony and social rela- 
tions. (Vol 19) 1932 Bom 122 (126) : 56 Bom 242 (F B). 

[2] Civil Courts may discuss and deal even with a 
caste question where the membership and character of 
a member are injuriously affected. (Vol 2) 1915 Mad 
908 (909). 

[See how'ever (1886) 10 Bom 661 (663). (Funeral 
presents were distributed by the defendant’s father — 
Plaintiff was entitled to a share, as a member of the 
caste — Plaintiff being omitted, sued for injury to his 
character and reputation — No suit for damages lies.)] 

[3] Court has jurisdiction over a matter not relating 
to internal administration of caste but to the property 
of tbe caste though there has been a division of opinion 
in the caste. (Vol 13) 1926 Bom 69 (70) : 50 Bom 124. 

[4] Court can decide that rights to the user of pro- 
perty in accordance with caste usage exist but cannot 
decide whether a particular user is sanctioned by 
custom of caste. (Vol 11) 1924 Bom 522 (522, 523). 

[5] Where the question in dispute is in reality one 
between the caste and a section of the caste, it is out- 
side the Court’s jurisdiction. The test whether a ques- 
tion is a caste question is to see whether the taking 
cognizance of the matter in dispute would be an inter- 
ference with the autonomy of the caste (1910) 34 Bom 
467 (482, 483); (1880-81) 5 Bom 83 (84). (A claim for 
the recovery of half of a certain-vessel belonging to the 
caste or its value was made by certain members of one 
division of a caste against members of other division — 
Held purely a caste question.); (1891) 15 Bom 599 
(606, 607). (Deprivation of a person’s man-pan invita- 
tions — No civil suit lies.); (1912) 1912 Mad W N 1220 
(1221). (Befusal to invite the plaintiff on auspicious 
occasions does not give him a cause of action unless his 
rights as a member of the caste are violated.) 

[6] Majority of oswel caste of Hindus deciding not to 
feast Brahmins in the oart and passing a resolution 
accordingly — Defendants attempting to do it — Plaintiff *s 
suit for declaration that the above resolution was^ 
validly passed and for injunction is maintainable.* 
(1895) 19 Bom 507 (527, 628). 

[7] Every member of caste of Hindus is entitled to 
inspection of account books regarding management of 
caste property by its manager — Suit for declaration of 
such right in Civil Courts is not barred — Such suit is 
representative suit within the meaning of Civil P. 0., 
S 9 and 0. 1, E. 8. (Vol 19) 1932 Bom. 122 (125) ; 60 
Bom 242; (1909) 11 Bom L E 1267 (1274). 

[8] A claim to be a caste ^officer and to be entitled 
to the right of performing duties and enjoying privile^s 
and honours attached to such office, is a caste question 
and is not cognizable by a Civil Court; in the absence of 
any allegation of any specific damage tbe mere assump- 
tion of a patronymic of a family is a grievance for 
which law affords no redress, (1910) 34 Bom 455 
(457, 458). 

[9] Plaintiff at his child’s death requested help for 
funeral and other incidental ceremonies from bis fellow 
caste men. They refusing, he sued for declaration that 
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ihe de^aadants* acts were unlawful and that be was 
legally entitled to exercise all his customary privileges. 
Meld no action lies. (1894) 18 Bom 115 (119). 

[10] The recognition by Courts oi Hindu castes as 
distinct corporations with exclusive legal rights for 
certain purposes ought not to be extended to Christian 
communities as it would lead to complications and 
anomalies of a far-reaching character. (Vol 4) 1917 
Mad 431 (440) ; 39 Mad 1056. 

[11] Member of panchayat breaking its rule not to 
snarry second wife during lifetime of first — Dispute 
referred to arbitration and award made — Member con- 
fronting to award — Dispute involves purely caste question 
and no suit would lie — Award cannot be enforced as it 
relates to questions for which no suit lies — Consent of 
parties not to challenge award cannot enable Court to 
enforce it if otherwise unenforceable. (Tol 16) 1929 
Bind 1 (3, 4) ; 23 Sind L E 299. 

[12] A man may be excommunicated or otherwise 
punished for a caste ofienee but that jurisdiction must 
unly be exercised by the caste and with due care and 
caution and conformity to the usage of the caste. The 
caste may delegate its powers in respect of caste ofiences 
to its nominees. (1910) 33 Mad 67 (69, 70); (Vol 22) 
1935 Bom 367 (370); (1887) 10 Mad 133 (144). 

[13] Temporary exclusion from social intercourse 
with other families is not contrary to natural justice. 
(Vol 1) 1914 All 27 (41); (1899) 23 Bom 122 (130, 131). 
(Excommunication by the Swami ex parte and nnjusti- 
fied — Civil Courts can inquire into the justification of 
the order of excommunication,); (1900) 24 Bom 13 
(22, 23), (Excommunication for bad conduct — No suit for 
damage lies,); (1902) 26 Bom 174 (179). (Expulsion for 
attending dinner given by a loJiana — No civil suit lies 
to declare it illegal ); (1894) 17 Mad 222 (225); (Vol 17) 
1930 Mad 100 (102); (Vol 19) 1932 Mad 445 (450, 451) : 
55 Mad 727 (741, 742, 747). (Wrongful excommunication 
without giving plaintiff opportunity for defence — Claim 
for damages is maintainable.); (Vol 17) 1930 Sind 204 
(206). (Excommunication — D^ision of Jamait not in con- 
sonance with principles of justice — Court can interfere.) 

[14] Kght of conscience cannot be adjudicated upon 
in Civil Court — But right to remain in community or 
to exercise certain rights is a civil one — Members openly 
defying authority of chief priest in pursuance of former 
right — Chief priest has power to excommunicate them. 
(Vol 22) 1935 Nag 156 (162), 

[16] Membership of caste involving rights to property 
— CivU Court has jurisdiction to inquire into wrongful 
expulsion. (Vol 21) 1934 Bom 431 (433). 

5, Civil rights — [1] Infringement of a legal right 
is a cause of action for civil suit. (Vol 22) 1935 Oudh 96 
(106), 

[2] “Eight of burial’* is a civil right. (Vol 17) 1930 
Oudh 54 (54) : 5 Luck 489. 

[3] A Mahomedan’s right to slaughter cattle is a 
common law right which he enjoys in accordance with 
the principle sic uteri tzio ut lAenuni non lesdas. 
(Vol 1) 1914 Oudh 286 (288) : 17 Oudh Cas 354; (Toll?) 
1930 All 753 (756). 

[4] ^ Owner of motor bus has no common law right to 
use highway subject to compliance with some formalities 
— Such right, if at all existed, is taken away by Local 
Boards Act — Owner of bus not having authority to use 
road causing damage to road — Suit by District Board 
for damages is maintainable. (Vol 26) 1938 Mad 227 
(230, 231). 

[5] Setting aside of decree by minor on ground of 
fraud — Bight is substantive — S. 11, Civil B. C., or 
S. 44, Evidence Act, do not operate as bar. (Vol 19) 
1932 All 293.(306, 308) ; 54 All 646 (F B). 

[6] Per KriBh7ian J, — Eight to perform particular 


ceremony and to take certain honours not depending on 
choice of trustees is one of civil nature. (Vol 4) 1917 
Mad 903 (905). 

[7] Where a person claims merely the common law 
right to hoist the flag of a particular saint and get 
offerings for it without claiming any exclusive privilege 
in it for himself, the Civil Courts are competent to 
entertain a suit to establish this right. An injunction 
would be a more appropriate relief than a declaration. 
(1910) 7 All L Jour 830 (8*32). 

[8] Where a special tribunal out of the ordinary 
course is appointed by an Act to determine questions as 
to rights which are the creation of that Act, then except 
so far as otherwise expressly provided or necessarily 
implied, that tribunal’s jurisdiction to determine those 
questions is exclusive. Hence, the orders passed by the 
revising committee or the District Magistrate under the 
election rules framed by the Local Government under 
S. 39 of the 17. P. Municipalities Act are final and 
cannot be impugned in a Civil Court. (1935) 1935 All L 
Jour 1111 (1112, 1113), 

[9] Local Government can create forums for deciding 
election disi>utes and then Civil Court’s jurisdiction is 
barred. (Vol 20) 1933 Nag 193 (195) : 29 Nag L E 278 
(F B). 

[10^ Jurisdiction of Civil Court to try suit challenging 
election of Chairman of District Board is impliedly 
barred. (Vol 20) 1933 AU 358 (361, 363) : 55 All 406. 

[11] Suit in Civil Court to challenge election otherwise 
than on grounds in S. 19, Ij. P. Municipalities Act, is 
barred. (Vol 24) 1937 Ail 365 (366, 367). 

[12] Election — Validity of an election cannot be 
questioned on grounds in S. 15, U. P. District Boards Act 
(9 [IX] of 1922) otherwise than by means of election peti- 
tion to be decided by election tribunal — Civil Court has 
no jurisdiction. (Vol 20) 1933 Oudh 423 (424). 

[13] A Civil Court cannot interfere with the order of 
the Collector pa^ed in substantial conformity with the 
rules for Municipal Councillors’ election. A suit will 
probably lie to set aside an order as ultra vires if passed 
by the Collector without inquiry or on grounds other 
than those set forth in Eule 35 of the Election Buies. 
No fresh inquiry can be made by the Civil Court to 
nullify an order of the Collector passed against a candi- 
date. (1913) 36 Mad 120 (122). 

[14] A suit by one of two rival candidates for on 
election to have an election of the other declared void 
as being contrary to law is one of a civil nature and 
maintainable in a Civil Court. (1912) 35 All 308 (319, 
311). 

[15] Election of Municipal Commissioner under 
Bengal Municipal Act — Candidate declared elected — 
District Magistrate setting aside election — Suit by the 
candidate fox declaration of his right to vote and stand 
as candidate and also for declaration that he was properly 
elected — Suit being of civil nature, action was maintain- 
able. (1897) 24 Gal 107 (111, 112). 

[16] Civil Courts are not debarred from trying a suit 
to contest the validity of an election by reason of S. 51 
of the Bengal Village Self-Government Act (5 [V] oi 
1919) (Vol 13) 1926 Cal 279 (281) : 52 Cal 943. 

6. Election disputes See Note 6, 

7. Excommunication. — See Nota.4. 

8. Honour. — [1] Suit for mere “honours’* does 
not lie. (Vol 20) 1933 Mad 264 (265); (Vol 6) 1919 Lah 
193 (194) . (Malice is not essential.) 

[2] Suit to vindicate person’s rights not to office but 
to mere dignity unconnected with any profits or emolu- 
ment is pot maintainable. (Vol 18) 1931 Bom 273 (274); 
(1912) 14 Bom L B 573 (576). (Suits to claim the profit 
arising out of voluntary offerings made to the chief 
priest of a ^community by. the worshippers of saints or 
by votaries, partake of the nature of those for mere 
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dignity.}; (1877-78) 2 Bom 476 (478); (1886) 10 Bom 
233 (237, 238); (Vol 6) 1919 Lah 193 (194); (1921) 41 
BiladL Jouu 287 (287). (27o suit lies for mere temple hon- 
ours to be shown to a person.); (1911) 1 ]Mad WN353 
(353, 354). (A suit fora declaration that the plaintifi has a 
right to a stanom without mentioning the property is a 
suit for mere dignity.}; (Vol 16) 1929 Mad 493 (494). (No 
suit lies for declaration of right to religious honours*); 
(Vol 25) 1938 Mad 834 (335). (Right to first honours on 
occasion of festival is not right of civil nature unless it 
is attached to ofiiee.); (Vol 26) 1939 Mad 886 (886) : 

I L R (1940) Mad 40. (Person claiming right to lead 
horse on particular festival day without corresponding 
obligation to perform that duty — Claim is merely to 
honour,}; {Vol 8) 1921 Bom 140 (140) : 45 Bom 590. 
(Plaintiff claiming to be carried in a palanquin in public 
street as Jagadguru — Suit is not of civil nature.) 

[3] If the honours are shown to persons only as 
marhs of pure grace of the Deity they cannot be legally 
claimed by anybody as receivable by him in a temple. 
(1913) 13 Mad L Tim 340 (341, 342); (1909) 32 Mad 291 
(297, 298, 300). (In cases of hereditary office involving 
duties of different kinds, secular and religious, all inse- 
parable from the office and remunerated by certain 
honours, Civil Courts can protect the holder of the office 
in the enjoyment of the office and declare the honour 
to which he is entitled.); (Vol 6) 1919 Mad 1026 (1028). 
(The existence of the office and the connection between 
the office and the honour must be established.) 

[4] Civil Courts have jurisdiction to determine the 
order of precedence in the distribution of honours in a 
temple and to protect by an injunction persons having 
a right to the first honours from such right being 
infringed by others who are entitledto the same honours 
subsequently. (1912) 15 I C 409 (411) (Mad). (Bights of 
particular persons to receive the first thirthmns.) 

[5] Courts are not bound to enter into detailed con- 
siderations and decide the rights of Sanyasis to receive 
honours in temples unless they are mixed up with 
matters of a civil nature in civil suits. (Vol 7) 1920 
Mad 847 (849) : 20 Cri L Jour 755. 

[6] ‘^Neota” is not legal, but social obligation. (Vol 
20) 1933 Lah 317 (317), 

t7] Suit lor declaration that proceedings of Religious 
Ex^owments Board deciding that plaintiff is not entitled 
to enjoy certain honours are not binding on the plaintiff 
does not lie. (Vol 22) 1935 Mad 621 (623). 

9, Jurisdiction, — [1] The nature and 'not the 
merits of the claim determine the question of jurisdic- 
tion. (Vol 27) 1940 Nag 402 (403) ; I L B (1941) Nag 
107 ; (Vol 15) 1928 Nag 221 (222). 

[2] Every presumption should be made in favour of 
the jurisdiction of a Civil Court, which can be taken 
awav only by express words or necessary implication. 
(1913) 17 Cal L Jour 239 (243) ; (Vol 12) 1925 Cal 373 
(375). (High Court can decide questions as to proceedings 
of Local Legislature — Court can take cognizance of 
matters not expressly excluded.) ; (Vol 19) 1932 Bom 
456(458). 

[3] The jurisdiction of a Civil Court is not excluded 
unless the cognizance of the (satire suit as brought is 
barred. (Vol 22) 1935 Oudh 96 (196). 

[4] The words “expressly barred” in S. 9 mean barred 
b^ any enactment in force, for the time being. (Vol 22) 
193® Oudh 96 (106). 

K Stsatute interfering with such jurisdiction must 
he sfcadetly construed. (Vol 22) 1935 Lah 613 (615) ; 
(Vol 25) 1938 Lah 14 (15, 16) ; (Vol 20) 1933 Bang 
12^ (12^ ; JLl Rang 124. (Should be carefuly examined.) 

exclusion of jurisdiction must be 
(Vd Ifi) 1928 AH 511 (513) ; (Vol 6J 1919 Bom. 
30 4$ BcHn 22L there had been no legal 


adjudication of the matter by the Collector of Customs • 
in accordance with the provisions of the Sea Customs 
Act and the jurisdiction of the Civil Court to take 
cognizance of the suit was not ousted.) ; (Vol 23) 1936 
Cai 786 (787, 788), (Landlord’s right to recover transfer 
fee under S. 26E, Bengal Tenancy Act — Bengal 
Tenancy Act not providing remedy to recover — Civil • 
suit is maintainable.) ; (Vol 22) 1935 Lah 613 (615) ; 
(Vol 25) 1938 Lah 14 (15, 16). (Held, jurisdiction of 
Civil Courts was neither expressly barred by S. 21 of 
Punjab Belief of Indebtedness Act, 1934, nor impliedly 
barred under provisions of the Act.) ; (Vol 25) 1938 
Oudh 62 (64). (Buies under S. 70, U. P. Manual of 
Bevenue Department, Vol 1, Br. 998 and 1011 — Com- 
missioner setting aside sale on grounds not provided 
for in' R. 998 — Civil Court has jurisdiction to entertain 
suit against such order.) 

[7] It is for the party who seeks to oust the jurisdic- 
tion of the ordinary Civil Courts to establish his conten- 
tion. (Vol 15) 1928 Lah 121 (121) : 9 Lah 504 (F B) ; 
(Vol 21) 1934 P C 84 (86) : 61 Ind App 177 : 57 Mad 
443 (P 0) ; (Vol 13) 1926 Cal 1064 (1064) : 53 Cal 561. 
(Proceedings of Revenue authorities may be subject to 
being quashed by ordinary Courts of law if they are 
tainted by fundamental irregularity.) 

[8J No civil suit lies for a mere declaration that a 
decree of a Revenue Court was invalid for want of 
jurisdiction. (Vol 26) 1939 All 446 (447). 

[9] Inferior Court has jurisdiction to set aside decree 
of superior Court obtained by manifest fraud — Decree 
—Betting aside. (Vol 5) 1918 Mad 711 (712): 41 Mad 213. 

£10] No suit for defamation lies against a party 
returning answers to questions put by Court, even if the 
answers are untrue and not given in good faith. (1907) 
80 Mad 222 (223) ; (1888) 15 Cal 264 (268) ; (1888) 11 
3Iad 477 (480). 

ISee also (1887) 10 Mad 87 (89).] 

[11] The general power vested in the Courts in 
India under Civil P. C. to entertain all suits of the 
civil nature excepting suits of which cognizance is 
barred by any enactment for the time being in force 
does not carry with it the general power of making * 
declarations except in so far as such power is expressly 
conferred by statute. (1910) 34 Bom 676 (680).^ 

10. Jurisdiction — Local. — [1] Courts in British 
India cannot try a suit regarding any ^ right to _ or 
interest in immovable property situate in a foreign 
State, nor can they try an action brought to enforce the 
revenue laws of another country. ( 1909 ) 33 Bom 373 (376). 

[2] See also S. 16, Civil P. C. 

11. Jurisdiction — Personal. — [1] British Indian ' 
Court has jurisdiction over' foreign subjects if « subject- 
matter is in British India. (Vol 2) 1915 Mad 116 (116). 

[2] Suit against alien enemy maintainable during ’ 
continuance of war — Cause of action whether accrued 
before or after war matters not — Internment liability 
not affected. (Vol 4) 1917 Cal 838 (841) : 43 Cal 1140. 

See also S. 20, Civil P, C. 

12. Jurisdiction — Special law. — [1] Where there 
is a special or local law, the Civil Courts would not have 
jurisdiction under S. 9 to entertain a claim, merely * 
because it is of civil nature. A special law overrides the 
general jurisdiction conferred on Civil Courts to enter- ' 
tain suits of a civil nature. (Vol 24) 1937 All 365 (366); 
(Vol 21) 1934 All 795 (796, 798). (There is no right of 
civil suit for recovering octroi dues — It can be recovered 
only by special remedy provided by the Act.); (Vol 15) ■ 
1928 Lah 562 (564) : 10 Lah 338. 

[2] Section 9, Civil P. C., itself postulates the barring 
of jurisdiction of Civil Courts by a competent Le^lature • 
with respect to particular class of suits of a civil nature. ' 
It is therefore open to the Provincial Legislature to bar" 
the jurisdiction of Civil Courts with respect to aparticulai* 
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clas? of suits, provided in doing so it keeps itself 
within the field of legislation confided to its charge 
and does not contravene any provision of the Constitu- 
tion Act. Hence, the U. P. Kegularization of Remis- 
sions Act, even if it makes provision about jurisdiction 
of Civil Courts, far from being repugnant, is in con- 
sonance with the jjrovision of S, 9, Civil P. C, It', 
validity therefore cannot be assailed on the ground of re- 
pugnancy with an existing Indian law, (Vol 27) 1910 
All 272 (277) : I L R (1940) All 455 (P B). 

[3] In a suit for foreclosure, the defendant pleaded that 
he came under a special Act and that the Civil Court 
could not take cognizance of the ease. When the case wa- 
referred by the Court to the Collector the latter held 
that the parties did not come under the special Act 
and returned the record. Held, that the Civil Court 
must continue the proceedings and pass a decree for 
foreclosure. (Vol 1) 1914 Ail 177 (178) : 36 All 376. 

[4] Plaintiff sues for lands as emoluments of oSce — 
Defendant objecting that land is not ofiSee emolument 
— Section 21, Madras Hereditary Village Ofiieers Act, 
bars Civil Court’s jurisdiction. (1907) 30 Mad 126 (133, 
134) (FB) ; (1896) 19 Mad 62 (64) ; (1910) 33 Mad 208 
(210). 

[5] Co-operative Societies Act (1912), S. 43 — Rules 
framed under — Suit filed under Act referred to arbi- 
tration — Subsequent suit questioning reference to 
arbitration, appointment and procedure adopted by 
arbitrator and for declaring award as invalid is enter- 
tainable by Civil Court. (Vol 21) 1934 Cal 23 (24) : 60 
Cal 1207. 

[6] Jurisdiction of Civil Court may be ousted by 
necessary implication — Person not choosing remedy 
provided by rules under Madras Co-operative Societies 
.Act to set aside sale — Remedy under those rules time- 
harred — Civil Court’s jurisdiction to entertain suit to 
set aside sale is barred. (Vol 26) 1939 Mad 967 (968). 

[7] Application for execution of order of liquidator 
under Burma Co-operative Societies Act (1927), 
in Civil Court — Civil Court is bound and entitl- 
ed to see the legality of the order, {Vol 29) 1903 Rang 
124 (127) : 11 Rang 125. 

[8} A civE suit for the custody of a minor will not 
lie in the ordinsuy Civil Courts ; to obtain such custody 
proceedings under the Guardians and Wards Act are 
the only remedy. (Vol 7) 1920 Mad 937 (939) : 42 Mad 
647 (F B). 

[9] Suit for appointment of guardian does not lie. 
(Vol 15) 1928 Nag 297 (297). 

[10] Suit by minor with next friend for possession — 
DeWdant claiming to be in possession as minor’s 
guardian — Suit is barred, proper procedure being under 
the Guardians and Wards Act. (Vol 12) 1925 Nag 328 
(329) :21 Nag LB 75. 

[11] A eivE suit for restoration of property sold 
under Ss. 87 and 88, Criminal P. C., is barred even 
though there had been irregularities in sale. (Vol 15) 
1928 Lab 562 (566) : 10 Lab 338. 

[12] Order of maintenance under 3. 488, Criminal 
p, 0. — Jagir money of person against whom order is 
made can be taken and attached for realization of 
amount due under order — Provisions of Civil P. 0. as 
to exemption from attachment do not apply — CivE 
.Court has no jurisdiction to go into the matter. (Vol 
24) 1937 Lah 367 (367). 

[13] Proceedings before Collector without jurisdiction 
— Civil Court can determine rights of parties— Question 
of title can be decided by Civil Court only and not by 
Revenue Court— Suit raising question of title — Juris- 
diction of Civil Court is not barred by Bengal Land Re- 
venue Sales Act. (Vol 16) 1929 Pat 22 (26, 27) ; 8 
Pat 95, 


[14] Eevenue lav; of N. W. Frontier — Civil Court 
has juriselictiou to partition only agricultural land and 
not buEdings. 20S 1933 PesU 101 (103). 

[15] Chota Nagpur Tenancy Act, 1908 (6 [VJJ of 
1908), applies only when relationship of landlord and 
tenant is established — Civil Ooiirt has jurisdiction to 
decide whether =uch relationshin exists. (Vol 20) 1933 
Pat 695 (696). 

[16] Section 158, Bengal Tenancy Act, does not oust 
the general jurisdiction of Court under S, 9 to entertain 
a suit for settlement of fair rent — Hence suit by some 
oalv of the eo-sharers is competent, (Vol 12) 1925 Pat 
517 (519). 

[17] Agra Tenancy Act >3 [HI] of 1926), Ss. 84, 85, 120' 
and 230 — Suit against fixed rate tenant for demolition 
of buEding and injunction — Civil Court’s jurisdiction is 
not barred by S. 230 read with S. 120, merely because 
question oi improvement is involved — Civil Court is 
competent to try such a suit by vitrue of S. 9. (Vol 28) 
1941 All 61 (62, 63) : I L R (1941) All 250 (FB). 

[18] Declaratory suit that defendant is not under- 
proprietor — Civil Court will not exercise discretion 
untE plaintiff exhausts remedy by applying for eject- 
ment to rent Court — It cannot be said that plaintiff 
has no cause oi action until rent Court passes adverse 
order. (Vol 5) 191S Oudh 118 (119). 

13. Jurisdiction— Special Tribunal [1] Tribu- 

nal appointed by Act to try questions as lo rights 
created by that Act — Jurisdiction of that tribunal is 
exclusive. (Vol 25) 1938 Cal 359 (361) ; (Vol 22) 1935 
Cal 10 (12) : 61 Cal 980: (Vol 25) 1938 Rang 392 (393); 
1939 Rang L R 50 (F B). 

[2] Statute creating right and providing for constitu- 
tion _of special tribunal for determining questions as 
to that right — Jurisdiction of Civil Court ousted 
except where the provisions of the statute concerning the 
special tribunal have not been complied with or the 
tribunal has not acted in conformity with the funda- 
mental principles of judicial procedure. (Yol 33) 1948 
Lah 85 (90, 91). 

[3] Where the duty of deciding disputes between 
subjects and the Crown is cast upon a special tribunal 
by the Legislature, the tribunal so constituted must act 
in good faith. The decision must be arrived at in the 
spirit and with the sense of responsibEity of tribunals 
whose duty it is to mete out justice. If the tribunal 
comes to a conclusion after due inquiry then the juris- 
diction ot the ordinary CivE Courts is barred and its 
decision is final. But if the conclusion is come to with- 
out any sort of enquiry and without an opportunity 
being given lo the parties to be heard, the jurisdiction 
of the ordinary Civil Courts is not to be taken awasu*. 
(Vol 6) 1919 Bom 30 (31) ; 43 Bom 703. 

[4] Legislature creating right and liability— -Appoint- 
ment of tribunal to try such liabEity left to another 
authority — Failure of such authority to appoint the 
tribunal — Ordinary GivE Courts have jurisdiction. 
(Vol 21) 1934 Pat 670 (675) : 14 Pat 24 (F B). 

14. Religious questions — [1] Deciding disputes 
between purely religious functionaries is not a part of 
a CivE Court’s business and no injunction restraining 
another from receiving prospective offerings can be 
given. (1909) 33 Bom 278 (291, 292). 

[2] Instances of religious questions which Civil Courts 
cannot decide Whether particular cult is within vedic 
religion or not* (Vol 22} 1935 Bom 361 (362); Right to 
precedence at a religious function. (1884) 7 Mad 91 
(.92); Eight to observe Kappu Kattu and Diparathana. 
{Vol 26) 1939 Mad 494 (494, 495) ; Question of orthodoxy 
(Vol 4) 1917 Low Bur 43 (51). 

[3] Sait for declaration by a body of Brahmins that 
they have a right to recite Vedas etc., in a tem^e is 
maintainablei (Vol 14) 1927 Mad 131 (134), 
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[4] Suit for declaration that plaintiffs alone have 
Tight to recite vedam and are entitled to certain incomes 
and honours comes vrithin S. 9. (Vol 26) 1939 Mad 757 
(759). 

[5] A suit by a religious sect to establi^ the right to 
recite mantras at a religious procession is a suit of civil 
nature (1910) 20 Mad L Jour 530 (533). 

[6] The right of a person to exclusively conduct a 
mandagappadi on the first day of a festival. in a temple 
paying all the expenses himself, and receiving all the 
honours and emoluments ot that right, is a civil right. 
A suit to establish such right is cognizable by Civil 
Courts as also a suit to enforce the claim for honours 
and perquisites v?here they have to he given as a matter 
of right to the viandapamdar. {Vol 4) 1917 Mad 903 
(904). 

,[7] Religious marks or names in a temple changed or 
altered — This affects the character of a temple—Ground 
for action in a civil suit. (1907) 30 Mad 158 (162, 166). 

[8] Certain Bhaklas of a satra or religious fraternity 
were expelled by other members, and their entry to the 
Kirtanager was prevented. They were thus deprived of 
the enjoyment of an honorarium and offerings. A suit 
for re-admission into fraternity is maintainable having 
regard to the honorarium and offerings though they 
are of a txifiing nature. (1894) 21 Cal 463 (469). 

[9] Suit between trustees inter se regarding namam 
to he put to idols, etc., is covered hy S. 92 and is not 
barred by S. 9. (Vol 26) 1939 Mad 757 (760, 762). 

15. Ecclesiastical matters [1] Buddhist Law 

(Burmese) — Ecclesiastical Law — Civil Courts have 
inrisdiction to decide suits involving points of ecclesia- 
stical law — Such questions are to be decided according 
to Vinaya. (Vol 6) 1919 Low Bur 81 (91) : 9 Low Bur 
Rtil220 (FB) ; (Vol 1) 1914 Low Bur 178 (178) ; 8 Low 
Bur Rul 145. 

[2] Civil dispute between members of Burmese Bud- 
dhist priesthood — Civil Courts alone competent to decide 
dispute respecting civil rights. (Vol 22) 1935 Rang 376 
(382, 385): 13 Rang 648 (PR). {{Vol 16) 1929 Bang 77: 6 
Rang 783, overruled.) 

[3] The Government has not recognized the authority 
of the Kathandbatng in Lower Burma as they have 
done in Upper Burma. A suit between two Buddhist 
priests to recover possession of certain lands and religious 
manuscripts is one of a civil nature triable by the Civil 
Courts. (Vol 1) 1914 Low Bur 178 (178): 8 Low Bur Bill 
145. 

[4] Suit for possession of monastery is eognizsible. 
(Vol 1) 1914 Upp Bur 6 (7) : 1 Upp Bur Rul 183. 

16. Religious office. — [1] Suit for a right to reli- 
gious ofiSee is of a civil nature though no emoluments 
are attached. (Vol 14) 1927 Cal 783 (785) : 54 Cal 614; 
(1910) 12 Cal Jj Jour 74 (78, 79) ; (Vol 27) 1940 P C 
24 (30) : 67 I A 32 ; I L R (1940) 1 Cal 266 : I L R 
(1940) Ear (PC) 47 (PC). (Spiritual functions of the office 
of a mahant intimately connected with the exercise of 
rights to property — Suit is one under S. 9.) 

[2] Defendant prohibiting friends and castemen from 
allowing plaintiff, a Hindu priest to officiate — Suit for 
injnnetion lies. (Vol 8) 1921 Bom 209 (210); 45 Bom 23£ 

[3] The right to officiate in a vritti as TJpadhyaya 
of a caste and to receive the perquisites of the vi'itti is 
immovable property and the holder of the office is 
eutJ^d. to restrain intermeddlers by an injunction from 
Sntieicl^ng with the office. Acquiescence for ten years in 
the mteafiaenee would disentitle the plaintiff to the in- 
junction. (Vol 8) 1921 Bom 209 (210) : 45 Bom 234. 

[4] Plaintiff claiming right to officiate as priest 
ev^ alternate year and to get the offerings — Deolara- 

Wiis maintainable. (1889) 13 Bom 548 (550, 551). 


[5] Rights of Acharajs mter se can be adjudicated 
upon and enforced by Civil Courts but not of Aoharjs 
against Jajmans. (Vol 15) 1928 Lab 730 (731). 

[6] Suit to establish claim to performance of Urus 
and management of offerings lies in a Civil Court. (Vol 
13) 1926 Bora 161 (163) : 60 Bom 148. 

[7J Right acquired for performing festivals neg<»tived 
hy Dharmakarta — It can be declared in Court. (Vol 4) 
1917 Mad 868 (869). 

[8] Suit by Maha Brahmin to compel person carrying 
out funeral to employ him is not maintainable. (Vol 4} 
1917 All 115 (116) ; 39 All 196. 

[9] Suit to establish right of priest to perform cere- 
monies within certain birt does not lie. (Vol 3) 1916 Pat 
215 (216) Pat L Jour 381. 

[10] Power of Dharmakarta to fine an inferior spiri- 
tual dignitary should be strictly made out and proved 
and Civil Courts are competent to call in question the 
propriety of any such fine and to direct refund of the 
same. (1911) 21 Mad L Jour 730 (739, 740). 

lUJ a swami or chief priest of the Smartava sect of 
Brahmins in Bombay claimed, in virtue of a grant 
from the ruling power to a predecessor in office the ex- 
clusive right of adavi palki — being carried cros-D-wise 
in a palanquin — on ceremonial occasions. Action was 
maintainable by the law of Bombay in the Civil Court. 
(1841-46) 3 M I A 198 (216, 217) (PC). 

'17. Religious processions. — [1] The right to 
conduct religious processions in public streets is a right 
inherent in every person provided he does not invade 
the rights of property enjoyed by others or cause a public 
nuisance or interfere with the ordinary use of the streets 
by the public and subject to such directions or prohibi- 
tions as may be issued by the Magistrate to prevent 
obstructions to the thoroughfare or breaches of the 
public peace. (Vol 7) 1920 Bom 15 (17) : 44 Bom 
410 ; (Vol 3) 1916 Mad 593 (594). (Special damage to 
the individual citizen is unnecessary.) 

[But see (Vol 33) 1946 Bom 353 (355, 356). (Right 
to take processions — There is no general right of public 
to take out processions whether religious or not— Pro- 
cession whether religious is question of fact — Carrying of 
Vyasantol by Lingayats or Veershaivas in procession is 
not religious observance and no suit lies to establish 
right.) (1894) 18 Bom 693 (694). (No civil suit to 
enforce a right for the purpose of conducting, along 
a public road, a religious procession, is maintainable, 
unless there is some personal loss or damage to the 
plaintiff.)] 

[2] An action lies in Civil Court for damages and for 
declaration of a right to carry through the village-streets 
religious emblems in a procession. (1897) 24 Cal 524 
(525). 

18. Right to worship. — [1] Right of individual to 
worship as m past is civil right. (Vol 32) 1945 Mad 234 
(235, 236); (1883) 7 Bom 323 (327, 328, 329). (The 
rights of exclusive worship of an idol at a particular 
place.); (Vol 7) 1920 Bom 15 (17) : 44 Bom 410; (1909) 
19 Mad L Jour 743 (745). (Bight to worship in a temple 
should be exercised during hours of public worship); 
(1910) 7 Mad L Tim 190 (190) ; (Vol 4) 1917 Mad 868 
(869); (Vol 4) 1917 Mad 903 (904). (A right to worship 
in a particular manner with particular incidents at- 
tached to it ); (Vol 20) 1933 Mad 726 (727) ; (Vol 26) 
1939 Mad 757 (762); (Vol 31) 1944 Mad 416 (416, 417). 
(Ritual in worship — Civil Court will not interfere.) 

[2] A special kind of worship to which some dignity 
is attached but no emoluments of value are attached 
cannot be the subject of a suit in a Civil Court. (Vol 22) 
1935 Mad 679 (680). , 

[3] A right to worship is a oLvil right with some emolu- 
ments to the worshipper and can be enforced in a Civil 
Court, The amount of emoluments is insignificant. A 
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person who has acquired or exercised a fight co perform 
certain festivals hereditarily can ask for a declaration 
of his right if it is negatived by anybody. A dliarma^ 
Icaria, cannot however, ask such a person to contribute 
for a festival on a grander scale than what that person 
is able to do. (Vol 4) 1917 Mad 868 (869). 

[4] A right to stop the idol in front of a person's 
bouse is not cognizable by Civil Courts, A person, 
alleging an immemorial custom cl the latter kind must 
prove that he has a particular right under that custom 
in order that he may claim the relief under the custom. 
(1909) 19 Mad L Jour 74B (745, 746).^ 

[5J Exclusion of individual worshipper from parti- 
cular position during worship in temple does not bar 
right of whole community to worship m that position, 
if right claimed is a civil right. (Voi 26) 1939 Mad 102 
(106). 

[6] PlaintiS married a widow and had vowed to make 
offerings in a certain temple — The temple committee 
obstructed him, arguing he was disqualified by that 
widow marriage — Suit for declaration that he was enti- 
tled to enter, and for damages is maintainable. (1890) 
13 Mad 293 (297). 

19. Rituals and ceremonies. — [1] Civil Courts 
have no juribdietion to decide questions of ritual in 
temple except in so far as decision of such questions^ is 
incidental to decision of civil rights — Suit in which plain- 
tifis ask Court to prescribe set of rubrics to be followed 
at time of worship is not maintainable in Civil Courts. 
(Vol 26) 1939 Mad 102 (105); (Yol 8) 1921 Bom 338 
(355). (Court will not decide mere questions of religious 
rites or ceremonies unless it is necessary to decide rights 
to property.); (1905) 32 Cal 1072 (1074); (Yol 16) 1929 
Mad 526 (627); (Vol 26) 1939 Mad 757 (758). 

[2] A claim to mere ritual or ceremony in a religious 
matter, unaccompanied by any claim to office or emolu- 
ment is not cognizable by Civil Court. (1905) 28 Mad 
23 (25). 

20. Right to office [1] Suit for right to ofi5ce 

with emoluments attached lies when existence is proved 
— ^Essential of office is existence of duty — ^Voluntary 
aerviee does not constitute office. vVoI 6) 1919 Mad 
1026 (1027, 1028). 

[2] ^»e<^ duty of being present at the performance 
of rdigious ceremonies — Emoluments attached — It 
must be r^arded as an office within S. 9. (Yol 15) 1928 
Mad 377 (378 k 

[3] Plaintifi claims right to office — It involves right 
to do certain duties in connection with worship and 
also receiving emoluments — Declaratory suit is main- 
tainable. (Yol 14) 1927 Mad 131 (134); (1892) 16 Bom 
281 (283). (Plaintifi claiming to be the aya of a math 
and as such entitled to the receipt of certain fees on 
the occasion of marriage — The suit involved the rights 
to an office and is cognizable by Civil Court.) 

[4] A suit for an office does lie even if no fees are 
attached to it. (1889) 13 Bom 429 (433); (1888)15 Cal 
159 (161, 162). (An action brought forward for decla- 
ration of the hereditary title of a musician in a satra, 
is maintainable irrespective of the fact that there are no 
profits attached to it ); (Yol 24) 1937 Mad 403 (404). 
{Claim to lead horse and hold “kalasam” in certain 
festival — Claim held one for doing duties of an "office** 
— Suit held maintainable — Office held could be without 
emoluments having money value.) 

[5] Suit by archakas for certain individual rights as 
office-holders is cognizable by Civil Court. (Yol 26) 1939 
Mad 757 (760). 

[6-7] Claim to office emoluments can be enforced in 
Court {OUUr.) (Yol 4) 1917 Mad 868 (869). 

[8] Plaintifi was not permitted to have the idol on 


the specified day. He was thus prevented from perform- 
ing his turn of worship. An action for damages 
maintainable. (1877-78) 3 Cal 390 (391). 

[9] The right to hold a certain office in a cerlalnt 
place at a certain season of the year confers upon the 
holder of that right a legal character so as to enabl»:> 
him to bring a suit to maintain such a right under 
S. 9, Civil P. 0. But the right to enter a disciple’s house 
when called by him is not a right to enter upon it as of 
righE though not called and does not create any legal 
character to maintain a suit for a declaration of such a 
ri^ht. (Yol 3) 1916 Pat 21-5 (215, 216) : 1 Pat L Jour 
381. 

[10] The hereditary rights to appoint to the office oi 
a Swamiyar is a possible legal right and for the enforce- 
ment of it a civil suit lies. (Vol 16) 1929 P C 53 (54) 
(PC) ; (1912) 36 Bom 94 (103). 

[11] Watan — Office of hereditary Joshipana exists in 
Central Provinces — Watandar joshi can sue for his 
dues. (Yol 15) 1928 Nag 150 (151) : 30 Cri L Jour 79J. 

[12] The payments made to a vatandar barber for 
officiating at some ceremonies are not gratuities but are 
customary fees well recognized and therefore he can 
recover customary fees from another barber who with- 
out any right performs ■’them. (Yol 7) 1920 Bom 9i^ 
(99) : 44 Bom 733. 

[13] No right of property is conferred where a caste- 
has appointed a man to a mere priestly office. His con- 
tinuance or removal is exclusively in the power of the 
caste and it is a caste question. But it is difficult to 
apply the rule where the office of hereditary priest is 
created in certain families, for the performance of reli- 
gious ceremonies. According to Hindu law either the 
caste or the families can create such an office and give 
it the character of immovable property. (1912) 36 Bom 
94 (100). 

[14] Euneral ceremonies — Lay rites performed by 
villager himself — BrahmanicaJ ceremonies dispensed 
with — Suit by vatandar Joshi to recover fees — Defen- 
dant cannot be compelled to pay them. (Vol 5) 1918 
Bom 208 (210) ; 42 Bom 613. 

[15] Suit for right to perfonn certain duties attached 
to allied hereditary office but not relating to religious 
office held not of civil nature. (Yol 3) 1916 Mad 379 
(380, 381). 

[16] Certain family falling within the area allotted to 
the piaintiS, for the purposes of acting priest at the 
10th day ceremony — Defendant officiated in that 
capacity — Suit for recovery of fees lies. (1942) 1942 
Nag L Jour 443 (444). 

[17] In the ordinary legal phraseology of religious 
institutions, the word ‘Dharmakarta’ means nothing 
more than a trustee ; but it is sometimes used in a 
limited sense and the designation is, by force of im- 
memorial custom, given to a particular functionary 
entrusted with certain rights and duties. Civil Courts 
are competent to give a declaration that a certain person 
is competent to perform the duties of an office. (1911) 
21 Mad L Jour 730 (734, 735, 736). 

[18] Per Fletcher J, — Appointment to the office of 
Ghatwal or Digwar is a matter for Government, i. e.^ 
executive authorities, so that Civil Courts cannot 
interfere to reinstate a ghatwal dismissed by police 
authorities nor in favour of one who has never been 
appointed as such. (Yol 1) 1914 Cal 508 (513). 

[19] An honorary lecturership in a XJuiversity is 
undoubtedly an office of consequence but the fact that 
no arrangements are being made by the University for 
the delivery of such lectures cannot be said to be an 
injury to the personal right of the lecturer. The fact 
of the lecturer having lectured during a part of a term 
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4oes not esitablisli a continuing right to lecture, (Yol 2) 
1915 Cal 91 (95, 96) ; 41 Cal 518. - 

[20] Claim for bonoraiy secretaryship where 
services voluntary and gratuitous is not one for office 
and so the action is not maintainable. {Vol 2) 1915 All 
107 (197) : 37 All 313. 

[21] Pujari of deity removed for misconduct by pri- 
vate tribunal duly constituted under previous agreement 
made by Pujari — Civil Court can determine if he was 
removed on valid grounds. (Vol 8) 1921 Cal 323 (329). 

[22] If a •pibjari does not obey the customs and 
follow the practices of an institution which entail his 
eAclusion from the temple by the Managing Committee^ 
a suit by the pujari to establish his right to enter into 
the temple is cognizable by a civil Court. (1909) 4 I G 
^594 (895) (Lah). 

21. Right to property. — [1] Bight to deal with a 
Hindu idol is right to property and hence cognizable 
by Civil Court. (1882) 4 Mad 315 (316). 

[2] Official Receiver taking possession of property as 
belonging to insolvent in fact claimed by stranger — 
Civil suit to establish right is maintainable. (Yol 4) 1917 
Lah 75 (76, 77) : 1917 Pun Jle No. 22, 

[3] Auction-purehaser when obstructed in taking 
possession has a cause of action and a suit for recovery 
of possession lies in Civil Court. (Yol 18) 1931 Pat 241 
(243); 10 Pat 670 (FB). 

[4] Suit between rival claimants of qabzadi lands is 
cognizable by Civil Courts. (Yol 15) 1928 Oudh 95 (97): 
3 Luck 273. 

[5] Suit between tenants of adjoining holdings to 
determine to which holding certain piece of land apper- 
tains is cognisable by Civil Court. (Voi 4) 1917 All 210 
(212) : 39 All 711. 

[6] Eight to place platforms on portions of the ghat 
for the purpose of helping pilgrims who come to Benares 
to bathe in the Ganges and to enable their owner to 
obtain remuneration for services which are rendered to 
the bathers is a right to property and to secure it a suit 
is maintainable. (Yol 8) 1921 All 235 (235) : 43 All 
5S1. 


[7] A suit between a layman and a Buddhist monk 
in regard to land on which a monastery stands is 
cognizable by Civil Courts. (Vol 1) 1914 Upp Bur 6 (7) ; 
1 Upp Bur Rul 183. 

22. Scope. — [1] Section 9 of the Code deals with the 
Courts, not with the rights-'ef^pariies. in 

what is the jurisdiction of the Court and what civil 
^.Hiit the Court may try. (Vol 1) 1914 Cal 152 (153) : 41 
Cal 3$4. 

[2] Applicability — Civil Procedure Code is enactment 
of general application. (Yol 19) 1932 Oudh 199 (201) : 
7 Luck 716 (F B). 

[3] Suit to recover income-tax levied on income out- 
side scope of Income-tax Act is maintainable. (Yol 16) 
1929 Mad 179 (ISO) : 52 Mad 12. 

[4] Purchaser at an execution-sale bringing suit for 
possession — No previous application for possession 
under S. 318 of Code of 1882 — ^Regular suit not barred, 
remedies being concurrent. (1887) 14 Cal 644 (648, 649). 

23. Statutory body — [1] Powers are given to a 
public body- for acquiring property for purposes of an 
Act. The public body attempted to acquire land but not 
i&t the intended statutory purpose but for the purposes 
of ecffiaolsing exemption. This is misuse of tl 
given and is actionable in a Civil Court. (Yc 
PC 51 (54.55) : 47 Gal 600 : 47 Ind App 45 (PC 
1917 Cal 446: 44 CM 219, affirmed.); (1911) 15 
^|671)(FO). 
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[2] The Civil Court can question the appointment of 
a trustee by the Devastanam Committee if it is not 
made reasonably and in good faith. (Yol 6) 1919 Mad 
159 (159) : 42 Mad 668. 

[3] Matters relating to valuation, assessment etc., by 
Cantonment Board are excluded from Civil Court’s 
jurisdiction. (Yol 20) 1933 All 163 (165). 

23a. Municipalities. — [1] Municipality acting 
%iltra vires — Civil Court can interfere and grant reli5 
to aggrieved party. (Vol 16) 1929 Cal 33 (34) : 56 Cal 
280 ; (1888) 12 Bom 490 (493, 496) ; (Yol 24) 1937 Lah 
252 (263); (Yol 13) 1926 Lah 461 (461, 462). (Mode of 
action is not, but power to take action is, open to exami- 
nation by Civil Courts.); (Yol 9) 1922 Nag 10 (12) ; 18 
Nag L R 121. (Jurisdiction to be determined by the 
plaint allegation.) ; (Vol 16) 1929 Sind 69 (82) : 26 
Sind L R 435. (Karachi Municipality Rules — ^33ismissal 
in accordance with rules and bye-laws — Court cannot 
enquire further.) 

[2] Municipality by its conduct depriving citizen of 
the tonly ^remedy open to him under Municipal Act. 
Citizen* has remedy under S. 9. (Yol 26) 1939 All 396 
(397) : ILR (1939) All 345. 

[3] Where the Corporation of Calcutta refuses to 
admit the owner’s right to compensation on the ground 
that building was erected after 1863 and proceeds to 
demolish it, the civil Court has jurisdiction to entertain 
a suit for a declaration that the owner is entitled to 
compensation. (Vol 3) 1916 P C 123 (125, 126) : 44 Cal 
87 : 43 Ind App 243 (P C). 

[4] ‘Suit for injunction against municipality restrain- 
ing demolishing piaintifi’s latrine is maintainable. 
(Yol 14) 1927 All 432 (432, 433). 

[5] A Municipal Board will not be justified in refus- 
ing to grant a licence properly applied for, under the 
bye-laws relating to dangerous and offensive trades, 
in order to secure an advantage to itself in a dispute 
about a question of title with another person. The Civil 
Court can interfere in a suit in such a case. (Yol 6) 
1919 All 155 (157) : 20 Cri L Jour 705. 

[6] A suit for injunction by a voter against the 
Chairman of Municipality for his refusal to insert his 
name m the register of voters on a technical ground is 
maintainable under Civil P. C., S. 9; Specific Relief Act, 
S. 42 and Bengal Municipal Act, S. 15, Pro, 2. (Yol 8) 
1921 Cal 85 (87) : 48 Cal 378. 

[7] Leave to build chabutras in front of applicant’s 
house refused by committee as title to land was with 
them — Suit for “injunction to restrain committee from 
preventing building on his land” — Relief claimed im- 
plies prayer for declaration of his title and Court should 
adjudicate upon question of title. (Yol 16) 1929 Lah 
774 (775). ^ 

[8] Notice issued by municipality to plaintifis to 
leave certain area alleging plaintiSs to be public prosti- 
tutes — Suit to restrain municipality from enforcing the 
notice lies in Civil Court. (Yol 14) 1927 Lah 358 (359). 

[9] The Civil Courts have jurisdiction to entertain a 
suit against the President of the Madras Corporation 
for an injunction restraining him from demolishing a 
building under S. 287, cl. (2) of the Madras City Muni- 
cipal Act, When a right and an infringement thereof 
are alleged, a cause of action is disclosed, and unless 
there is a bar to the entertainment of such a suit the 
ordinary Civil Courts are bound to entertain the claim. 
(Vol 3) 1916 Mad 1119 (1120, 1121) : 38 Mad 41. 

24. Suits of civil nature. — [1] Municipality by its 
conduct depriving citizen of the only remedy open to 
him under Municipal Act — Citizen has his remedy under 
S..9. (Vol 26) 1939 All 394 (397) : I L R(1939) All 345. 

[2] Suit for fixing liability of defendants regarding 
revenue for which plaintifi is liable is a civil suit* 
(Yol 11) 1924 Pat 795 p96). 
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[3j Suit for recovery of penalty lawfully imposed is 
inaintainable. (Vol 3) 1916 Cal 797 (799) : 43 Cal 230. 

[4] Suit to recover balance of expenses ordered by 
criminal Court to be xiaid to a witness lies in civil Court. 
(Vol 13) 1926 Cal 289 (289, 290). 

[5] Claim for profits by one eo-sbarer of occupancy 
bolding against another is of civil nature and hence a 
suit is maintainable. iVol 22) 193-5 Ail 271 (272) : 57 
All 852. 

[6: Three sisters succeeding to residue of father’s 
zamindari tinder will — Eldest sister appointed manager 
for collecting accounts and profits and distributing them 
between sistera and also for controlling household and 
paying household expenses — Suit by one sister against 
managing sister for accounts of profits received held 
cognizable bv civil Court. (Vol 26) 1939 All 442 (443, 
444) : ILB (i939) All 594, 

[7] Suit for damages against licensee under Electri- 
city Act for failure to supply energy on a proper requi- 
sition is not barred. (Vol 13) 1926 Lab 349 (350). 

[8] Question as to validity of votes at a meeting is 
►one within the jurisdiction of a Court of law to try, 
(Vol 10) 1923 Bom 305 (316) : 47 Bom 809. 

[9j Political Agent appointed to manage State of 
minor Chief — Appointment cannot be questioned in 
Municipal Courts — Municipal Courts can, however, try 
suit by Chief for redress of breach of trust for embezzle- 
ment by Political Agent or his subordinates with regard 
to property in British India. (Vol 17) 1930 Pat 357 (368). 

[10] The civil Court cannot entertain a suit by a 
^cliamar that he is entitled to the skins of animals dying 
in a private institution known as gosJiala but he can 
bring pr^fiure on the manager through the proprietors 
to re-instate him or to get a fresh manager appointed, 
(1912) 1912 Pun W R No. 226, page 602 (603). 

[11] Hindu law — Marriage — Civil Courts can declare 
a pat marriage to be invalid. (Vol 13) 1926 Nag 488 
(489) : 22 Nag L R 134. 

[12] Suit by relation of deceased for possession of 
corpse and declaration of right to bury it can be main- 
tained. (Vol 17) 1930 Rang 143 (145) : 7 Bang 603. 

[13] Suit for a declaration that the assessment of 
town- tax by Panchayat is illegal and ultra vires is not 
a suit of civil nature, as it is not a suit between subject 
and subject but between subject and a branch of Local 
Self-Government. •Civil Courts have no jurisdiction in 
such cases. (Vol 23) 1936 All 117 (117, 118). 

[14] Proceedings for removal of executor do not arise 
out of any legal right and are not suit of civil nature 
within the meaning of S. 9. (Vol 22) 1935 Lah 406 
(407): 16 Lah 975. 

[15] A Court will interfere in a case of dismissal of 
.an officer of a Trust Corporation where the relation- 
ship between the Corporation and the officer is one of 
Trustee and cestui que trust, but will not, where the 
relationship is a contractual one as that of master and 
servant and the question whether the relationship is of 
the former or the latter kind depends upon the statute 
or deed creating the foundation. (Vol 1) 1914 Cal 325 
(327, 328) : 41 Cal 19. 

[16] An injunction may be granted on the applica- 
tion Qf a director restraining the plaintiff’s co-directors 
from wrongfully excluding^ him from acting as a ffirecbor; 


the jurisdiction of the Court continues in cases like this. 
(Vol 11) 1924 Cal 982 (983) : 51 Cal 916. 

[17] Public servant acting hona fide yet illegally — 
Suit for damages lies. (1883) 9 Cal 341 (354). 

25. Voluntary offerings, — [1] Offerings to temple 
or fund — Sait for sharing the offerings is main- 
tainable. (Vol 10) 1923 All 425 (426) : 45 All 437. 
^[Yol 8) 1921 Bom 297 (298) : 45 Bom 083. (Offer- 
ings to deity — Suit for share in. is cognizable by 
civil Courts.) ^ (Vol 12) 1925 Bom 209 (209, 210). (Suit 
ehiefiy with respect to the right to receive offering and 
incidentally to the right to worship is maintainable.) 
•PCISOO) 17 Cal 900 (909, 910). (Regular offerings of a 
substantial nature were made one of the funds of a 
temple — Action for claiming a right to them is main- 
tainable.) •P(1896) 27 Cal 30 (33, 34). »P(Vol 6) 1919 Lah 
372 (372) : 1919 Pun Be No. 26. (A suit for definite 
amount due to plaintiff as a co-sharer of the offering of 
a temple (birt) realised by the defendant is maintainable 
in the civil Court.) ^*(1907) 17 Mad L Jour 493 (494), 
(A sharer in the archakam office of a temple kept out of 
office — Suit for his share of the voluntary offerings 
during his absence is maintainable.) 

[See however (Vol 15) 1928 Mad 851 (852). (Suit to 
recover share of offerings made by disciples — Offerings 
not connected with any office — Suit is not maintainable 
in civil Court.) »P(Vol 3) 1916 Pat 215 (216) ; 1 Pat 
L Jour 381. (Unless there is an express contract to 
make a refund no suit lies for the recovery of a volun- 
tary offering if that suit is based on mere customO] 

[2] Suit lies for share of income earned as Hindu 
priest on the river banks. (Vol 11) 1924 Oudh 252 (255): 
27 Oudh Oas 114. 

[3] No action lies for wasilat in connection with 
profits received from a turn of worship. (1899) 26 Cal 
356 (358). 

[4] A suit to establish a right to perform Bamlila, 
to receive offerings given on the occasion and to raise 
subscription to meet the Eamlila expenses, is not cogni- 
zable by civil Court. (1910) 32 All 527 (530). 

[5] Where a donor makes a gift personally’ to the 
defendant, Maha brahmin on a day which belonged to 
the turn of the plaintiff. Held, the plaintiff could not 
recover the gift made to the defendant, as it was dis- 
tinctly made to the latter in his individual capacity. 
(1913) 35 All 412 (416, 418). ® (Vol 8) 1921 All 374 
(375) ; 43 AH 159. (Right to receive by offering 
kusha grass to pilgrims on river bank cannot be declar- 
ed.) 'P(Vol 16) 1929 Pat 103 (106, 107): 8 Pat 677. (Suit 
by priest for voluntary gifts made to another by jajman 
is not tenable either against the jajman or the other- 
priest in the Provinces of Bihar and Orissa.) 
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1. Applicability, scope and object* 

2. Court having jurisdiction to grant relief. 

3. Court to which application for stay is to be 

made. 

4. Decree, contrary to S. 10. 

5. Interlocutory orders. 

Appeal* . . 


IM. 31, 


482 


'TTrPi CODE OP CIVIL PEOOEDDHB, 1908 


[S. 10] 


Explanation. — The pendency of a suit in a foreign Oourt^® does not preclude the Courts in 
British Tnilia. from trying a suit founded on the same cause of action. 

[1882, S. 12 ; 1877, S. 12.] 

[a] Silbstituted by A. 0. for “ Governor-General in Cocaoil”. _ 


Section 10 (contd.) 

7. Matter in issue. 

8. Previously instituted suit. 

9. Previously instituted suit must be pending. 

10. Revision. 

11. Same parties. 

12. Suit — Meaning of. 

13. Suit pending in foreign Court. 

1. Applicability, scope and object.— [1] The object 
of S. 10 is to prevent Courts of concurrent jurisdiction 
from simultaneously entertaining and adjudicating upon 
t-wo parallel litigations in respect of the same cause of 
action and the same subject-matter. (1889) 11 All 148 
(155); (Vol 14) 1927 Bom 246 (246); (Vol 4) 1917 Cal 
248 (249); (Vol 22) 1935 Sind 225 (226). 

[2] Provisions of S. 10 are mandatory. (Vol 20) 1933 
Sind 117(117); (Vol 19) 1032 Cal 751(752). (No discretion 
is left to Courts regarding stay of suits when circum- 
stances are such as to invoke the operation of that 
section.); (Voi 29) 1942 Bom 314 (316); (Vol 27) 1940 
Mad 7 (7); (VoP4) 1917 Cal 248 (249). 

[3] Direction in S. 10 for stay of suit is mere rule 
of procedure — It confers no leg^ right on any party, 
(Vol 24) 1937 Nag 132 (132) : I L R (1937) Nag 6. 
(Direction can be waived with the consent of parties.); 
(Vol 9) 1922 Sind 6 (7) : 16 Sind L B 79; {Vol 25) 1938 
Bang 130 (134) : 1938 Bang L B 176 (PB). 

[4] Section requires that no Court shall proceed with 
the trial of any suit in which the matter in issue is also 
directly and substantially in issue in a previously insti- 
tuted iiit. (Vol 29) 1942 Bom 314 (315, 316). 

[5] Section 10 does not bar the institution of suits 
but only their trial. (Vol 2) 1915 Mad 461 (462); 
(Vol 12) 1925 Pat 201 (207); (Vol 22) 1935 Lah 76 (78); 
a898) 22 Bom 640 (645); (Vol 24) 1937 Nag 132 (182) : 
XDB(1937)Nag6. 

[6] Whilst S. 10 bars only a suit, S. 11 bars the 
trial of both the suit and of issue involved in that suit. 
(Vol 16) 1929 Oudh 341 (345) : 4 Luck 573. 

[7] One of the tests for stay of a suit is whether the 
previous decision in a previously instituted suit would 
onerate as res judicata. (Vol 33) 1946 Nag 5 (9) : I L R 
(1945) Nag 634; (Vol 19) 1932 Cal 751 (752); (Vol 29) 
1942 Bom 314 (315, 316) ; (Vol 22) 1935 Cal 1 (8) : 
61 Cal 670, 

[8] Court is not competent to decide question of res 
judicata — It can only stop the proceedings. (Vol 3) 
1916 Cal 318 (319) : 42 Cal 926. 

[9] Existence of agreement - to litigate in particular 
Court does not control provisions of S, 10. (Vol 28) 
1941 Cal 670 (672) ; I L R (1941) 1 Cal 490. 

[10] Agreement between parties to bring suit at a 
particular place — A bringing suit in pursuance of con- 
tract— B bringing suit in another Court and asking for 
stay of A*$ suit — Such relief cannot be granted. 
{Vol 15) 1928 Bom 175 (176). 

^ [11] Section 10 is not the only section applicable for 
filaymg of Saits — Courts can order stay of suits under 
E. 151 to prevent an abuse of Courts and to render 
effective diders already passed. (Vol 16) 1929 Lah 
12 (14); (Vol 16) 1929 Oudh 341 (346) ; 4 Luck 578; 
{Voi 17) 1930 Lah 527 (528). 

of conB-edted suit apart from question of 
Jm highly desirable on ground of con- 


venience. (Vol 6) 1919 Low Bur 10 (10, 11) ; 10 
Low Bur Rul 154. 

[13] Suit on same cause of action stayed pending 
decision of appeal on ground of balance of convenience. 
(Vol 18) 1931 Lah 65 (66). 

[14] A and B agreeing to bring suit at particular 
place — Suit by A at place agreed — B instituting suit 
at other place — Court has power to issue injunction 
restraining B from proceeding with his suit, though 
filed prior to A's suit, (Vol 27j 1940 All 241 (241, 242) : 
I L R (1940) All 232. 

[15] Court has power to stay suit at any stage. 
(Vol 22) 1935 Oal 1 (10) : 61 Cal 670. 

[16] Defendant wishing to show that further trial 
of suit is barred must produce satisfactory evidence* 


(Yol 4) 1917 Pat 196 (198). 

2. Court having jurisdiction to grant relief, — 
[1] Term ‘'having jurisdiction to grant relief” does not 
refer to territorial jurisdiction but to nature and value 
of it. (Vol 8) 1919 Low Bur 10 (10) : 10 Low Bur Bui 
154; (Vol 7) 1920 Low Bur 24 (25) : 10 Low Bur Rul 

[2] High Court (Original Side) can issue injunotioa 
on non-resident if suit in other Court is triable by 
former. (Yol 30) 1943 Bom 206 (208) ; I L R (1943) 


Bom 286. ^ ^ ^ . 

[3] Jurisdiction does not depend upon actual facts 
but upon allegations made in plaint concerning them. 
(Vol 4) 1917 Cal 637 (637) : 43 Oal 144. 

[4] Suits pending in difierent Courts — Courts must 

be shown to be of concurrent jurisdiction. (Vol 6) 1919- 
Lah 3 (3) : 1 Lah 21; (Vol 3) 1916 Nag 70 (71) ; 12 
Nag LB 174. ^ 

[5] Court in which previous suit is pending must be 
competent to grant relief claimed jn subsequent suit. 
(Vol 25) 1938 Mad 602 (602). (Words “relief claimed” 
annlv to suit which is to be stayed and not to earlier 
suit.): (Vol 1) 1914 Lah 47 (48); (Vol 30) 1943 Cal 19 
(21) : I L R (1942) 2 Cal 194. (Applications for letters 
of administration filed in two different Courts — Each 
Court must have jurisdiction to grant reliefs claimed in 
both applications.); (Vol 12) 1925 All 615 (616) ; 47 AU 
904. (Ejectment suit in revenue Court — Question of 
title raised in defence —-Defendant directed to file suit 
in Civil Court— Section 10 does not apply.) 

[6] Award made at Suit to set aside award in M 

Court Subsequent application under S. 14, Arbitration 

Act, at E — Application to stay proceedings at K on 
account of the pendency of the suit at M is not com- 
petent, M Court having no jurisdiction to entertain 
apphcation under S. 14, Arbitration Aot. (Vol 15) 1928 
Sind 169 (170) : 23 Sind L E 427, 

[7] Suit for accounts by mortgagor against mortgagee 
under S. 33, U. P. Agriculturists’ Relief Aot, 1934 — 
Subsequent suit by mortgagee against mortgagor for 
enforcement of mortgage — Section 10 does not apply. 
(Vol 27) 1940 Oudh 440 (440) : 16 Luck 188. 

[8] Prooeedmgs before Calcutta Improvement Tribunal 
under S. 18, Land Acquisition Aot, instituted ^bs^ 
quent to title suit — Civil Court cannot invoke S. 10. 
(Vol 20) 1933 Cal 887 (889) : 60 Oal 1096. 

[9] Suit for partition pending in Revenue Court- 

Suit in Civil Court for partition of house is not barred* 
(Vol 12) 1925 All 677 (678) : 47 All 915. ^ 

[10] Suit for profits which is solely cognizable by a 
revenue Court cannot be stayed by 

declaration of title pending in Civil Court, (Vol 16) 1929 

Oudh 341 (346) ; 4 Luck 573* 
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Section 10 (contdj 

[11] Morfc^ge suit by insolvent’s mortgagee— Appli- 
cation by receiver under S. 53, Provincial Insolvency 
Act, respecting mortgage — Court trying mortgage suit 
does not cease to have jurisdiction over suit^— Proper 
course is to stay mortgage suit. (Vol 12) 1925 Mad 1051 
(1051, 1052) : 48 Mad 750. 

3. Court to which application for stay is to be 
made. — [1] Application for stay should be made to 
Court trying the suit or any other Court having power 
to stay. (Vol 12) 1925 Mad 1051 (1054) : 48 Mad 750. 

[2] Appellate Court can grant stay order but original 
Court should be moved first. (Vol 28) 1941 AH 27 (28) : 
ILR (1940) All 737; (Vol IS) 1931 Cal 779 (779). 

[3] Same matter in issue in suit in another Court 
and in appeal in High Court between same parties — 
High Court can order stay. (Vol 13) 1926 Lah 692 (693). 

[4] Rule issued by High Court calling upon party to 
show cause why suit should not be stayed pending appeal 
in previous suit — Appeal dismissed and second appeal 
preferred — Scope of Rule should be extended to cover 
second appeal. {Vol 19) 1932 Cal 751 (752). 

[5] Stay of suit instituted on original side of High 
Court pending decision of previously instituted suit in 
mofussil Court— Application should be made on original 
side to Judge trying suit and not on appellate side. 
(Vol 28) 1941 Bom 160 (160) : ILR (1941) Bom 325. 

4. Decree, contrary to S 10. — [1] Decree 
contrary to S. 10 is not nullity — It cannot be disregarded 
in execution. (Vol 6) 1919 Lah 294 (295) : 1919 Pun Re 
Ko. 22. 

5. Interlocutory orders. — [1] Stay of suit 
does not prevent passing of interlocutory orders. (Vol 9) 
1922 Bom 276 (2761 : 46 Bom 431. 

[2] Suit stay^ under Section 10 — Court has no juris- 
diction to fix a farther date for appearance unless 
moved. (Vol 15) 1928 Lah 751 (752). 

6. Letters Patent Appeal. — [1] Order refusing 
to stay suit is judgment within CL 15, Letters Patent, 
and is appealable, >ol 22) 1935 Cal 1 (9) ; 61 Oal 670; 
(Vol 20) 1933 Bom 85 (87) : 57 Bom 364. 

[2] Order staying suit is not judgment — ^Letters Patent 
App^ does not lie. (Vol 22) 1936 Bang 73 (73) : 12 Bang 
687. 


7. Matter in issue — [1] Expression “matter in 
issue” refers to entire matter in controversy and not to 
one of several issues. (Vol 28) 1941 Cal 434 (435) : 
ILB (1941) 1 Cal 373; (Vol 27) 1940 Mad 7 (7); (Vol 22) 
1935 Lah 816 (818) ; (Vol 22) 1935 Mad 112 (112) ; 
(Vol 25) 1938 Lah 502 (502) ; (1924) 82 Ind Gas 539 
(540) (Sind) ; (Vol 4) 1917 Cal 248 (249) ; (Vol 16) 1929 
All 805 (806) : 51 All 1017. 

[2] In order to attract operation of S. 10, it is neces- 
sary that every matter in dispute should be directly and 
substantially in issue in the two suits. (1924) 82 Ind 
Cas 539 (540) (Sind) ; (Vol 18) 1931 Oudh 313 (314) ; 
(Vol 16) 1929 Oudh 341 (346) : 4 Luck 573 ; (Vol 10) 
1923 Mad 88 (88); (Vol 7) 1920 Bom 296 (297) : 44 Bom 
283; (Vol 30) 1943 Cal 19 (21) : ILB (1942) 2 Cal 194. 
(Applications for letters of administration filed in two 
diSerent Courts — Matter in issue in both applications 
must be substantially same.) 

[3] Suit for dissolution of partnership — Pending 
same, one of partners suing for recovery of deposit less 
his share of liabilities — Suit held barred by S, 10, (1912) 
16 Cal W N 897 (900, 901). 

[4] Decree against heirs of deceased — ^Appeal pending 
— ^Another suit by heir as creditor against decree-holder 
raising same questions — Stay of suit held justified. 
(Vol 7) 1920 All 70 (72) : 42 All 290. 

[6] Application in subsequent suit for declaration 
that attachment made in previous suit is illegal and fox 


injunction does not change identity of suits. (Vol 22) 
1935 Cal 1 (6) : 61 Cal 670. 

[6] Subject-matter of two suits not same — Section 
wiU not apply. {Vol 14) 1927 Mad 1199 (1200) ; (1911) 
13 Bom L B 109 (112); (Vol 9) 1922 Mad 304 (305) ; 
(Vol 14) 1927 Mad 1132 (1133); (Vol 10) 1923 Lah 69 (69). 

[7] Subsequent suit for mesne profits accruing subse- 
quent to institution of prior suit is not barred by S. 10. 
(Vol 16) 1924 Rang 67 (69) : 6 Rang 775. 

[8] Bent suits — Amount claimed in both suits not for 
same period — Section does not apply. (Vol 27) 1940 
Mad 7 (8) ; (Vol 25) 1938 Lah 502 (502); (Vol 4) 1917 
Cal 248 (249). 

[9] Suits for distinct and different debts — Section 
does not apply. (Vol 10) 1923 Oal 716 (717). 

[10] Suit for declaration of title to properties — Latter 
suit for profits regarding one of those properties — 
Section does not apply. (Vol 16) 1929 Oudh 341 (345) : 
4 Luck 573. 

[11] Three previous suits on hundis by plaintiffs 
disposed of — Subsequent suit on different hundi against 
same defendants — Suit cannot be stayed. (Vol 20) 1933 
Lah 34 (34). 

[12] Q*^®stion raised in previous suit was whether 
there had been previous partition and whether land in 
dispute was allotted to plaintiff in that suit — Subse- 
quent suit for possession of part of land — Latter suit 
need not be stayed. (1940) 71 Gal L Jour 190 (191). 

[13] Suit to set aside award in subordinate Court — 
Application to High Court to take award off the file — 
S. 10 has no application. (Vol 21) 1934 Sind 38 (39), 

[14] Question whether there was partnership in issue 
in former suit — Subsequent suit for recovery of money — 
Suit need not be stayed. (Vol 14) 1927 Mad 1199 (1200). 

[15] Suit for specific performance — Future mesne 
profits not prayed for — Subsequent suit for mesne profits 
is not barred. (Vol 16) 1929 Mad 785 (786). 

[16] Mortgagee’s suit for personal decree — Mort- 
gagor’s suit in another Court for declaration and injunc- 
tion against mortgagee’s selling mortgaged property — 
Suits do not fall within S, 10. <Vol 14) 1927 &m 245 
(247). 

[17] Identity of reliefs is not necessary. (Vol 14) 
1927 Bom 245 (246); (Vol 6) 1919 Pat 491 (492, 493) ; 
(Vol 7) 1920 Low Bur 24 (26) : 10 Low Bur Rul 150 ; 
(Vol 7) 1920 Oudh 222 (223) : 23 Oudh Cas 214. 

8. Previously instituted suit — [1] Suit is instituted 
on the date the plaint is presented, although the plaint 
is not admitted on that date. (1935) 62 Cal 1115 (1117), 

[2] Suit in forma pauperis — For purposes of S, 10, 
plaint should be deemed to have been filed when appli- 
cation for leave to sue as pauper was presented. (Vol 27) 
1940 Oudh 441 (442). 

[3] Rival applications for probate in different Courts 
— Date of petition determines priority of proceedings 
under S. 295, Succession Act, and not date on which 
proceedings become contentious. (Vol 27) 1940 Oudh 113 
(116) : 15 Luck 290. 


[4] Rival probate proceedings — In applying S. 10 
Court will proceed upon what it thinks to be substan- 
tially earlier proceeding. (Vol 28) 1941 Cal 417 (423). ' 

9. Previously instituted suit must be pending. 

[1] Judgment delivered — But decree not drawn up 

Suit is still pending. (1940) 71 Cal L Jour 190 (I9l). 

02] Applying for or obtaining leave to appeal to His 
Majesty does not amount to pendency of appeal. (Vol 16) 
1929 Bang 67 (69) ; 6 Bang 775; (1898) 21 Mad 18 (26). 

10. Revision — [1] Order staying suit under S. 10 
wrongly passed — Order is open to revision, (Vol 27) 1940 
Oudh 441 (442) ; (Vol 20) 1933 Lah 605 (606) ; (Vol 6) 
1919 Oudh 178 (179); (Vol 20) 1933 Lah 34 (34), (^h 
Court can interfere if suitable grounds are disclosed.) 

[But see (Vol 20) 1933 Lah 191 (192) ; (Vol 7) xm 
AU 197 (198) ; 42 AU 409 J 
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14* No Ooiirfc shall ity any suit or issue in which the matter directly and substantially in 
Ees judicata, issue has been directly and substantially in issue in a former suit between the same 
parties, or between parties under whom they or any of them claim litigating under the same title, 
in a Court competent to try such subsequent suit or the suit in which such issue has been sub- 
sequently raised, and has been heard and finally decided by such Court. 

Explanation I. — The expression ‘‘former suit” shall denote a suit which has been decided 
prior to the suit in question whether or not it was instituted prior thereto, 

Explanatio7i II, — For the purposes of this section, the competence of a Court shall be 
determined irrespective o£ any provisions as to a right of appeal from the decision of such Court. 


Section 10 (contd.) 

[2] Order refusing to stay suit under S. 10 Is revis- 
able. (Vol 12) 1925 Lab 144 (144) ; (Vol 20) 19^3 Lali 
50 (50, 51). (Order refusing to stay suit is “case” within 

S. 115.); (Vol 15) 1928 Oudli 353 (358) ; 3 Luck 650 ; 
(Vol 27) 1940 Oudh 342 (343) : 15 Luck 641. 

[But see (Vol 11) 1924 Lah 567 (567); (Vol 26) 1939 
Sind 291 (292j.] 

[3] Order refusing stay, though not revisable, can be 
interfered with under S. 151. (Vol 28) 1941 Pesh 34 (36); 
(Vol 17) 1930 Lah 525 (525). 

[4] Decision of lower Court under S. 10 that it has 
jurisdiction cannot be treated as ease decided even 
though application for stay is also dismissed. (Vol 21) 
1934 All 520 (521). 

[5] Order resuming proceedings stayed under S. 10 
is “a ease decided” within S. 115, Civu P. G. (Vol 15) 
1928 Oudh 365 (358) : 3 Luck 650. 

H. Same parties — [1] Parties must be identical. 
(Vol 7) 1920 Bom 296 (297) : 44 Bom 283. 

[2] Same question but not same parties in two suits 
— Section does not apply. (Vol 9) 1922 Mad 321 (325). 

[3] Section 10 cannot be applied if parties do not 
fill the same legal position in two suits. (1911) 13 
Bom L B 109 (112); (Vol 3) 1916 Mad 1101 (1101). 

[4] Both pkintii and defendant made defendants in 
a later suit — Later suit not being among same parties is 
not without jurisdiction. (Vol 3) 1916 Mad 1101 (1101). 

[5] Dispute between A and B— Award — Arbitrators 
applying to Sind Court to file award — B's suit against 
A in Delhi to set aside award — Arbitrators not being 
parties to Delhi suit, S. 10 held did not apply. (Vol 9) 
1922 Sind 6 (9) : 16 Sind L B 79. 

12. Suit— Meaning of — [1] Suit includes appeals. 
(Vol 26) 1939 Smd 329 (330) : I L B (1940) Kar 15. 
(Section refers to suits pending before Privy Council); 
(1924) 82 Ind Cas 539 (540) (Sind). (For purposes of 
S. 10, appeal is continuation of suit.); (Vol 10) 1923 Cal 
716 (717); (Vol 3) 1916 Mad 732 (732). (Section 10 ap- 
plies also where appeal in a previous suit is pending.); 
(Vol 4) 1917 Cal 248 (249). 

[2] Suit connected with pending appeal — Decision 
turning on result of appeal — Suit Should be stayed. 
(Vol 20) 1933 Lah 50 (50, 51). 

[3] Party filing another action on same cause of 
action — Previous decree is not final — Court of second 
action should adjourn action pending decision of appeal. 
(Vol 18) 1931 P C 263 (264) (P|0). (Case under Ceylon 
C. P, Code.) 

[4] This section does not strictly apply to proceedings 
other than suit. Bee (Vol 27) 1940 Oudh 113 (116):15Luek 
290. (Proceedings under S. 295, Succession Act, are not suit 
-7-S* 10 is not strictly applicable.); (Vol 16) 1929 Lah 
533 (533, 534). (Reldj S. 10 did not apply to applioa- 
^ns under Civil P. 0., Seh. 2, para. 20 now repealed by 
Arbitration Act of 1940.); (Vol 15) 1928 Sind 169 (170): 
28 Sind L R 427. (Arbitration proceedings are not in 
the nature of suit— (Vol 9) 1922 Siud 6:16 Sind L R 79 

. (V<4,2^ P35 gind 228 (231). (Objections 


to award preferred in Court — Application under S. 10 
for stay of proceedings on ground of institution of suit 
in respect of same matter does not lie.)] 

[5] The section applies even to proceedings other 
than suit, in any Court of Civil jurisdiction by virtue of 
S. 141. See (Vol 30) 1943 Cal 19 (20) ; ILB (1942) 2 Cal 194, 
(Applications for letters of administration — S. 10 applies 
by reason of S. 141.); (Vol 9) 1922 Sind 6 (7) : 16 
Sind L R 79. (Proceedings to file award — S. 10 applies: 
doubted in (Vol 15) 1928 Smd 169 : 28 Sind L B 427); 
(1910) 4 Sind L R 187 (193), (Applications to file awards 
though not suits are governed by the same principles of 
general law, as S. 10.) 

' [6] Proceedings under Chap, 10, Criminal P. C. — 
Civil suit filed by person proceeded against — ^Application 
to stay proceedings till decision of suit — Though S. 10 
did not apply its principle held might be applied. 
(Vol 21) 1934 All 131 (132) : 35 Ori L Jour 1445. 

[7] Section 10 does not apply to execution proceed- 
ings. (Vol 16) 1929 Lah 694 (695); (1899) 22 Mad 258 
(258). 

[8] Suit first instituted in wrong Court and subse- 
quently in proper Court — Second suit is not continua- 
tion of the first even though subject-matter and parties 
are identical. (Vol 20) 1933 Sind 117 (117). 

See also S. 141. 

13, Suit pending in foreign Court. — [1] Defen- 
dant filing a’' suit in a Native State — Plaintiff filing his 
suit in British India Court regarding the same subject- 
matter — Defendant submitting to the jurisdiction of 
British India Court — Latter Court has jurisdiction to 
restrain defendant from proceeding with his suit. 
(Vol 14) 1927 Bom 135 (137, 138); (Vol 8) 1921 Bom 
128 (129) : 45 Bom 550. 

[2] Suit in respect of property out of British India 
pending in.appeal— Defendant residing in British India 
— Suit for mesne profits lies in British India but should 
be stayed till the dispute is subsisting out of British 
India. (Vol 15) 1928 Nag 56 (57, 58) : 23 Nag L R 170. 

[3] Courts in British Burma have no power to stay 
suits before them by reason of pendency ot suits founded 
on same cause of action in British India. (Vol 25) 1938 
Bang 180 (134) ; 1938 Rang L R 176 (FB). 

SECTION 11— SYNOPSIS. 

1. Applicability and scope. 

2. Appeals and revisions. 

3. Essentials of res judicata. 

4. Plea of res judicata, 

5. Res judicata and estoppel. 

6. Section if exhaustive. 

7, Competent Court. 

8. Competency — ^Test — ^Explanation II. 

9. Court — Meaning of. 

10. Exclusive jurisdiction. 

11. Exclusive jurisdiction of Revenue Courts, 

12. Jurisdiction — Pecuniary and relating- to 

subject-matter. 
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Explanation III, — The mattei* above referred to must in the former suit have been alleged 
by one party and either denied or admitted, expressly or impliedly, by the other. 

Explanation 17.— Any matter '^hieh might and ought to have been made ground of defence 
or attack in such former suit shall be deemed to have been a matter directly and substantially in 
issue in such suit. 

Explariation 7. — Any relief claimed in the plaint, which is not expressly granted by the 
decree, shall, for the purposes of this section, be deemed to have been refused. 

Explanation VI, — Where persons litigate bona fide in respect of a public right or of a 
private right claimed in common for themselves and others, all persons interested in such right 
shall, for the purposes of this section, be deemed to claim under the persons so litigating. 

L1832, S. IB ; 1877, S. 13 ; 1859, S. 2,1 

Objects and Reasons. 


“Clause XI. — Ee$ Judicata, — It is not possible to 
make a complete exposition of a subject so complex as 
that of res Judicata vithin the limits of a section of an 
Act and the Committee think it better to re-enact S. 13 
as it stands in the Code with such modifications only as 
experience has shown to be necessary. 

The Committee recognize that a proceeding does not 
come within the language of that section; but they 
think it better not to deal with this point in express 
term-a for the reason that the applicability of the doc- 
trine of res Judicata to certain proceedings is not open 
to doubt, and they foresee that any express reference to 
proceedings in a crystallised definition might only lead 
to difficulties. 'L. E. 11 L A. 37 and I. L. B. 29 
Cal. 707.) 

Section 11 (eontd,) 

13. Constructive res judicata — Explanation IV. 

14. Alternative claims or reliefs. 

15. Causes of action. 

16. Grounds of attack. 

17. Grounds of defence. 

18. Mesne profits. 

19. “Might”. 

^0. Knowledge of facts. 

351. Pleas not permitted by law. 

22. Pleas based on facts notin existence. 

23. “Ought”. 

24. Partition suits. 

25. Suits based on title. 

26. Directly and substantially in issue, 

27. Incidentally in issue. 

28. Issue of fact, 

29. Issue of law. 

30. Matter not in issue. 

31. Mixed question of fact and law. 

32. Substantially in issue. 

33. Ex parte decree. 

34. Explanation III— See Rotes 20 to 23. 

35. Explanation V— Relief claimed but not granted. 

36. “Former suit” — Explanation I. 

37. Connected or cross suits or appeals. 

38. Execution proceedings. 

38a. Interlocutory orders — See Note 39. 

39. Miscellaneous proceedings. 

40. “Suit” — Meaning of. 

41. Heard and finally decided. 

42. Adverse finding. 
y^3. Consent decree. 

44. Decision must be necessary. 

45. Decision on merits necessary. 

45 . Decision on preliminary or technical point. 


The word ‘another' has been substituted for ‘former 
as being more in conformity with Indian decisions. 

Explanation 1 (Now Explanation II) is new and is 

intended to affirm the view that the competence of the 
jurisdiction of a Court does not depend on the right of 
appeal from his decision. 

Explanation 7J. — The inclusion of pidilic rights is 
to give due effect to suits relating to public nuisances 
^Clause 91.)”— S. O. R. 

“Clause 11. — We have restored the word ‘former’ 
and have inserted Explanation I on the suggestion of 
Sir Bhashyam Iyengar to remove a conflict of autho- 
rity as to the meaning of the expression ‘former suit’.” 

~S. C. B, 


47. Declaratory decree. 

48. Dismissal for default, 

49. Finality in appealable cases. 

50. Impliedly decided, 

51. Matter left undecided. 

52. Withdrawal without permission. 

53. Litigating under the same title. 

54. Different cause of action. 

55, Different subject-matter. 

56. Maintenance suits. 

57. Mortgage suits. 

58. Parties and representatives. 

59. Co-defendants. 

60. Conflict of interest. 

61. Constructive res judicata. 

62. Decision. 

63. Ex , parte decisions. 

64. Necessity of issue. 

65. Necessary parties. 

66 . Co-plaintiffs. 

67. Co-sharers. 

68 . Co-tenants. 

69. Hindu son, whether claims through father. 

70. Intervenors. 

71. Judgment-debtor, decree-holder and auc- 
tion-purchaser. 

72. Judgment *in rem.’ 

73. Justertii. 

74. Lessor and lessee. 

75. Minor. 

76. Miscellaneous. 

77. Mortgagor and mortgagee. 

78. Parties claiming under parties in previous 
suit. 

79. Parties under whom they or any of them 
claim. 
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80. Same parties. 

81. Transferor and transferee. 

82. Rent suits. 

83. Suits for rent for successive periods or for 
other recurring liability. 

84. Suits relating to rate of rent or area for which 
rent is payable. 

85. Representative suits — Explanation VI. 

86. Benamidar or agent. 

87. Decree against one of several legal repre- 
sentatives. 

88. Hindu reversioners, 

89. Hindu widow. 

90. Kamavan of a tarwad. 

91. Manager of Hindu joint family. 

92. Shebaits and trustees. 

93. Suits under O. 1, R. 8 and S. 91, C. P. C. 

1. Applicability and scope. — [1] There is more 
comprehensive dealing of the subject of res judicata in 
the new Code than in the old. (1903) 26 Mad 760 (770). 

[2] The principle of res jtidicata that no litigant can 
ever have the same case tried twice is not to be evaded 
by a literal and a narrow application of special section. 
{Vol 25) 1938 Mad 257 (262). 

[3] The principle of res judicata is the maxim that 
it is in the interest of the state that there should be an 
end to law suits. (Vol 33) 1946 Oudh 33 (34) : 20 Luck 
339 -(FB), (Overruling (Vol 20) 1933 Oudh 531 on an- 
other point.) 

[4] A further consideration for the formulation of this” 
principle is to be found in the maxim that no man shall 
be vexed twice over for the same cause. (Vol SB) 1946 
Oudh 33 (34) : 20 Luck 339 (FB). (Overruling (Vol 20) 
1933 Oudh 531 on another point) ; (1910) 8 Ind Cas 9 
(11, 12) (All) ; (1902) 24 All 138 (141) ; (1938) ILR (1938) 
Lah 75 (80, 81) ; (Vol 3) 1916 Mad 157 (161) ; (Vol 2) 
1915 Mad 1235 (1237) ; (Vol 12) 1925 Oudh 118 (119) ; 
(Vol 4) 1917 Sind 93 (94) : 10 Sind L R 29. 

[6] The bar of res judicata is not merely confined 
to the decision itself, but extends to all facts involved 
in it as necessary steps or ground work for the decision. 
(Vol 24) 1937 Bang 214 (218) : 14 Bang 652 ; (Vol 12) 
1925 Oudh 303 (304) : 28 Oudh Cas 2. 

[6] Section 11 not only bars the trial of an issue but 
also the trial of a suit in which the matter directly and 
substantially in issue has already been agitated upon in 
a previous suit. (Vol 32) 1945 All 121 (128) : I L B 
(1945) AU 75. 

[7] There can be no res judicata or estoppel against 
a statute. (Vol 32) 1945 AU 377 (385) : I L R (1945) 
All 394 ; (Vol 22) 1935 AU 588 (589). 

[8] The application of this rule should be influenced 
by no technical considerations of form but by matter of 
substance within the limits allowed by law. (Vol 33) 
1946 Oudh 33 (34) : 20 Luck 339 (FB). (Overruling 
(Vol 20) 1933 Oudh 531 on another point.); (Vol 3) 1916 
P C 78 (80) : 43 Ind App 91 ; 43 Cal 694 (P 0). 

[9] If section does not apply, the general principles of 
res judicata cannot be appealed to, because it would be 
excluded by the terms of the section. It can only be 
invoked only to extend the doctrine to oases analogous 
to those referred to in S. 11. (Vol 30) 1948 Oudh 838 
(3^) : 18 Luck 683 (FB) ; (Vol 16) 1929 Mad 121 (134). 

general principles of law an interlocutory order 
passed at one stage of the suit operates to bind in all 
subsequent proceedings.) 

[10] If the section is applicable it must be applied in 
its entirety. (Vol 21) 1934 Sind 1X2 (113). 

res judimta does not arise where the 
pc^l is^ l>^een the parties in the subsequent suit 


was not before the Court at all and was not considered 
in the prior suit between the same parties, (Vol 19) 
1932 Bom 3 (7). 

[12] Conflicting decisions on an issue — ^Later decision 
operates as res judicata, (Vol 32) 1945 All 121 (126) ; 
ILR (1945) All 75 ; (Vol 24) 1937 All 481 (492) : I L B 
(1937) All 628 ; (Vol 22) 1935 AU 645 (647). 

[13] Principle of res jud%cata is one of convenience 
and rest and not one of absolute justice. Hence a decree 
which is inter partes is binding on the parties until it 
is legally set aside; (1910) 37 Cal 197 (201). 

[14] The rule of res judicata is in no way opposed to 
the spirit of Hindu law. (Vol 17) 1930 P C 22 (23) : 57 
Ind App 24 (P C). (iVol 3) 1916 P C 78 : 43 Ind App 
91 : 43 Cal 694 (P 0) Bel. on.) 

[15] The law of res judicata does not compel the 
Court trying the later suit to hold the previous decision 
to be correct. It merely estops the parties from proving 
that it is incorrect. (1911) 21 Mad L Jour 57 (69) ; 
(Vol 18) 1931 All 425 (426). 

[16] Section operates as personal estoppel and does 
not attach to property. (Vol 8) 1921 Mad 306 (308) : 44 
Mad 514. 

[17] Doctrine should not he qualified to evade its 
operation where decisions are intended to be final on 
fair trial. (Vol 7) 1920 Mad 871 (877). 

[18] Rule of res judicata is necessarily rule of evi- 
dence. (Vol 19) 1932 Ondh 199 (206) : 7 Luck 716 (FB). 

[19] Section 11 does not afiect jurisdiction of Court. 
(Vol 21) 1934 Cal 282 (284) : 61 Cal 234. 

[20] Finding is not conclusive if decree is not based 
on it but is made in spite of it. (Vol 16) 1929 All 910 
(912). 

[21] Two decrees operating as res judicata : one 
agaiuLst plaintiffs and another against defendants — Later 
of the two must prevail over the former as it shuts out 
consideration of the former. (Vol 14) 1927 All 7 17 (718): 
49 All 606. 

[22] Decision based on several grounds — It is res 
judicata for each ground. (Vol 19) 1932 Oal 385 (387). 

[23] Erroneous prior decision — Subsequent change in 
the views of law will not take away the effect of the 
decision. (Vol 10) 1923 Cal 629 (630) : 50 Cal 215. 

[24] 0. 34, R. 14 expressly relieves plaintiff from bar 
oi res judicata, which is contained in O. 2, R. 2 but does 
not relieve plaintiff from bar of res judicata set up by 
S. 11. (Vol 20] 1933 Rang 158 (159). 

[25] Whilst S. 10 bars only a suit, S. 11 bars the 
trial of both the suit and of issue involved in that suit. 
(Vol 16) 1929 Oudh 341 (345) ; 4 Luck 573. 

[26] Execution of decree by a person for possession 
barred — Fresh suit for possession on basis of judgment 
in his favour is maintainable. (Vol 3) 1916 All 261 (264). 

[27] Permission by Court in judgment to bring fresh 
suit does not take the case out of bar of res judicata, 
(Vol 18) 1931 Bom 417 (418). 

[28] Where the construction of a will is the subject 
of a definite pronouncement by a High Court, the same 
matter cannot be raised in the same High Court in a 
subsequent suit on identical facts, though the parties to 
the suit are different, (Vol 25) 1938 Cal 34 (35) : I L B 
(1937) 1 Cal 400. 

[29] Bes judicata precludes a suit as well as a defence. 
(Vol 8) 1921 P C 231 (232) (P 0). (Case from Eastern 
Africa under Civil P, C., S. 13.) 

[30] Section 403 of the Criminal Procedure Code does 
not refer to the identity of parties, but to the identity of 
charges as contrasted with the principles of res judicata 
in this section. (Vol 14) 1927 Sind 10 (16) ; 21 Smd 
L B 1 : 27 Cri L Jour 1105. 

2. Appeals and revisions. — [1] Rule contained 
in S. 11 applies to appeals also. (Vol 26) 1939 Sind 329 
(331) : I L R (1940) Kar 16; (Vol 1) 1914 Cal 693 (694); 


[s. 113 


THE COEE OF CIVU# PROCEDUHE, 1903 


487 


Section 11 (contd*) 

fTol 6) 1919 Mad 17 (18); (Yol 12) 1925 Rang 104 
(105) ; 2 Bang 633. 

[2] Mortgage — Redemption suit — Appeal from pre- 
liminary decree pending — Appeal from final decree 
preferred but dismissed for default — Appellate CJourt 
is not debarred from granting relief inconsistent with 
final decree. (Vol 13) 1926 All 665 {667]:48 All 611. 

[3j Appeal from preliminary decree pending — ^Final 
decree pa^ed is valid and is binding on persons who 
are parties to the final decree. (Vol 16) 1929 All 287 
(289):29 Ori L Jour 446. 

[4] Failure to appeal against a decree for sale pre- 
dludes objection to the decree in an application under 
O. 34, R, 6. (Vol 13) 1926 Oudh 27 (28). 

[5] Suit for possession of half share in each of two 
groves in difierent villages. Suit in respect of one grove 
dismissed and decreed in respect of other. Appeal by 
both parties. Plaintiff’s appeal dismissed, defendant’s 
allow^, case being remanded- Plaintiff could appeal 
against order of remand, though he failed to appeal 
against the order dismissing his appeal. (Vol 5) 1918 
All 52 (53):41 All 54. 

[6] Doctrine of rei judicata applies equally to second 
appeal. (Vol 6) 1919 Mad 17 (IsC 

[7] Withdrawal by party of his revision application 
against a decision which was however upset at other’s 
instance does not estop him from enforcing his rights 
in another proceeding. (Vol 2) 1915 P C 111 (113):1915 
Pun Re No. 93 (PC). 

[8] Rule of res judicata applies to appeals and mis- 
cellaneous proceedings — Final judgment in another 
case on the same point pending appeal operates as res 
judicata (Vol 29) 1942 Mad 421 (422) : I L B (1942) 
Mad 677. 

[9] Where the matter itself is in appeal or revision 
the decision of the trial Court is no bar to such appeal 
or revision. (Vol 21) 1934 Lah 416 (416). 

[10] Decision of question of res judicata raised in a 
case is not even though wrong, a failure, or a cause of 
failure to exercise jurisdicstioD. (188'^ 11 Bom 488 (492>. 

3. Essentials of res judicata. — [1] Section 11 
takes no note of the fact whether the cause of action is 
the same or is different. The only matter for investigation 
is whether the matter Erectly and sutetantially in issue 
has been in the same way iu issue in former suit between 
same parties or between parties under whom they or any 
of them claim. (Vol 11) 1924 Pat 265 (266) : 2 Pat 771. 

[2] Section 11 applies when two Courts concerned 
have concurrent jurisdiction and governs eases where 
matter is same and has been previously decided by 
competent Court. (Vol 24) 1937 Lah 346 (347). 

[3] Issues must have been raised and tried to make 
principles of 8. 11 operative. (Vol 3) 1916 Cal 673 (674). 

[See (Vol 19) 1932 Oudh 199 (309) : 7 Luck 716 ^B). 
(For res jtidicata there must be previous decree.)] 

[4] The theory of res judicata requires the position 
and the case of the parties to be the same in both suits. 
(1913) 25 Mad L Jour 324 (327). 

[5] Mutuality is one of the tests of res judicata. 
(Vol 6) 1919 Cal 160 (161). 

4. Plea of res judicata. — [1] Plea of res judicata 
is to be strictly construed. (Vol 4) 1917 Mad 689 (690). 

[2] Issue constituting res judicata requires to be con- 
strued with reference to the pleadings, judgment and 
record, (Vol 17) 1930 Pat 71 (74); (Vol 16) 1929 All 29 
(31) ; (1911) 13 Bom L R 162 (171) ; (1897) 24 Cal 504 
(519, 520) : 24 Ind App 33 (P C) ; (Vol 20) 1933 Cal 222 
(230) ; (Vol 18) 1931 Cal 611 (513) ; (1909) 36 Cal 193 
(209, 214) ; (Vol 5) 1918 Lah 250 (255) ; 1918 Pun Re 
No. 13; (1910) 1910 Pun L R No. 77 Page 230 (232); 
(Vol 23) 1936 Mad 469 (469) ; (1911) 34 Mad 97 (103) ; 


(Vol 21) 1934 Oudh 265 (270) ; (Vol 17) 1930 Oudh 465 
(467) ; (Vol 6) 1919 Pat 196 (199). 

[3] Substantial effect of previous decision must be 
considered. (Vol 20) 1933 Cal 222 (230). 

[4] Plaint in previous suit must be construed in same 
way as done by former Court. (Vol 5) 1918 Low Bur 
135 (136) ; (Vol 26) 1939 Pat 19 (20). 

[5] It is irregular for the Appellate Court, of its own 
accord to raise the question of res judicata, and 
basing it on flimsy materials which it has before it, to 
reverse the decision of the first Court. (Vol 12) 1925 
Mad 357 (357). 

[6] A party cannot by manipulation of the form of 
plaint get round the bar of res judicata. (Vol 4) 1917 
Mad 495 (498). 

[7] A person who wishes to set up the pl^ of res 
judicata must produce such documents as will bring 
the case under S. 11 of Civil P. 0. (Vol 4) 1917 Pat 196 
(198) ; (Vol 22) 1935 Cal 792 (796). 

[8] Plea of estoppel by res jiidicafa can prevail even 
where the result of giving effect to it, will be to sanction 
what is illegal or prohibited by law If the legality of an 
act is a point substantially in dispute it can become res 
judicata ; if it is abandoned or not put forward by 
a party, it will be deemed as decided against him. (1909) 
33 Bom 479 (482). 

f9] No issue as to res judicata raised — Only particular 
deeisiou incidentally considered as bar by trial Court 
and no bar by appellate Court — Plea is not wholly 
excluded especially when whole suit is remanded. (Vol 
29) 1942 Cal 445 (446) : I LR (1942) 1 Gal 510. 

[But see (Vol 23) 1936 Cal 454 (455).] 

[10] A plea in bar can be allowed to succeed only 
where the law expressly provides for it or the implica- 
tion is so irresistible that its provisions are inconsistent 
with a contrary hypothesis. (Vol 16) 1929 All 606 (508); 
51 All 805. 

[11] Sulaimaiti Ag. C. J. — A statutory right conferred 
by a new Act may even be made a foundation of 
defence to the plea of ‘res judicata’. (Vol 18) 1981 All 
635 (639): 54 AU 299 (F B). 

[12] Plea of res judicata can be raised in appeal. 
(Vol 16) 1929 Pat 173 (175): 8 Pat 107. 

[13] Point as to res judicata not raised in the Court 
below cannot be raised in revision. (Vol 8) 1921 Mad 
532 (532). 

[14] Whether issue was raised and decided is ques- 
tion of fact. (Vol 6) 1919 Bom 81 (82): 43 Bom 568 ; 
(1911) 14 Cal L Jour 220 (224) ; (1904) 14 Mad L Jour 
379 (392) ; (Vol 4) 1917 Pat 50 (52). 

[15] Where all the conditions r^uisite for the appli- 
cation of the rule of res judicata are not stated in the 
plaint, it is impossible to say that on the f^e of it the 
suit is barred by res judicata under S. 11, Civil P. G. 
(1913) 1913 Pun L E No. 194 Page 665 (666). 

[16] Burden of proving res judicata is on the person 
alleging it. (Vol 7) 1920 AU 143 (144) ; (Vol 4) 1917 
Pat 196 (198). 

[17] Res judicata does not affect jurisdiction but is 
plea which party can waive. (Vol 16) 1929 Gal 163 (164); 
(Vol 4) 1917 Mad 950 (950). 

[18] Party not putting forward plea of res judicata 
must be taken to have waived it. (Vol 20) 1933 Cal 69 
(71): 59 Cal 513. 

[19] Effect of waiver of plea is same, whether plea 
was omitted to be taken by accident, by mistake or, by 
design. (Vol 4) 1917 Mad 950 (950). 

5. Res judicata and estoppel — [1] Bes juAicata 
differs from estoppel. A true res judicata ousts the 
jurisdiction of the Court, while estop^ shuts the mouth 
of a party. Estoppel means that a person shall not be 
allow^ to say one thing at one time and the opposite 
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at anothei’, while res judicata means that the person 
shall not say the same thing twice over, (1912) 36 Bom 
283 (289); (Vol 23) 1936 Sind 99 (101, 102) : 29 Sind 
L R 455. 

L2] Bes judicata is a form of estoppel — There can 
be no estoppel against statute — Reeovery of amount 
prohibited by statute — Defendant can plead statute 
though plaintiff is entitled to recover under previous 
judgment. (Tol 26) 1939 Pat 633 (636). 

[3] Estoppel by record operates as an estoppel to the 
whole right and not to a fragment of it which might 
be given effect to or repelled by the decree of Court. 
(Vol 15) 1928 Oudh 359 (362) : 3 Luck 487. 

[4] Estoppel must be mutual and party not bound by 
judgment cannot set it up as a bar against a party to it. 
(Vol 8) 1921 Mad 248 (256) : 44 Mad 778 (FB). 

[5] Equitable estoppel — Defendant's agreement to 

manage minor plaintiff*s property and pay interest on 
debt and indemnify against loss — On defendant’s 
failure to pay interest, creditor suing plaintiff and 
defendant — Claim decreed on failure to prove pay- 
ment of interest — In suit by plaintiff on indemnity 
defendant is equitably estopped from pleading payment 
of interest to the creditor. (Vol 2) 1915 Mad 36 (37) : 
37 Mad 270. . 

6. ^tion if exhaustive.— [1] Section 11 is not ex- 
hausiave of the general principle of res judicata. Gene- 
ral principle can be applied where S. 11 does not apply. 
(Vol 18) 1931 P C 114 (11^) : 68 Ind App 158 : 53 All 
103 (PC); (Vol 19) 1932 P G 161 (164) : 10 Bang 322 : 
59 Ind App 247 (PC); (Vol 17) 1930 P C 22 (23) : 57 
Ind App 24 (PC); (Vol 9) 1922 P C 80 (83, 84) : 45 
Mad 320 : 49 Ind App 129 (PC). 

[2] The plea of res judicata still remains aiiart 
from the limited provisions of the Code. (Vol 8) 1921 
P 0 11 (13) : 48 Cal 499 : 48 Ind App 187 (PC); (Vol 13) 
1926 Lah 603 (604) ; 8 Lah 15. 

[3] English decisions can he considered for grasping 
general principles of res judicata. (Vol 19) 1932 P C 
161 (164) : 10 Bang 322 : 59 Ind App 247 (PC). 

[4] Section 11 is exhaustive in respect of all eases 
falling within its terms and with regard to such cases, 
the Court is not entitled to travel outside the section 
and apply the general principles, (Vol 22) 1935 Cal 792 
(798); (Vol 28) 1941 Cal 104 (106); (Vol 20) 1933 Lah 
646 (647) : 14 Lah 437; (Vol 20) 1933 Lah 551 (552) : 
14 Lah 369; (Vol 15) 1928 Mad 840 (845); (Vol 21) 
1934 Nag 178 (179). 

[5] Section 11 cannot be extended to cases not 
strictly covered by it. (Vol 14) 1927 Mad 450 (453). 

[6] ^ Section 11 applies when two Courts concerned 
have concurrent jurisdiction — General principle of res 
judicata has wider application — ^It governs cases where 
matter is same and has been previously decided by 
competent Court. (Vol 24) 1937 Lah 346 (347). 

7, Competent Court — [1] Decision in previous suit 
to operate as res judicata must be of a Court which 
would have had jurisdiction to decide question raised in 
subsequent suit. (1885) 11 Cal 301 (308) : 12 Ind App 
23 (PC); (Vol 25) 1938 All 82 (84, 85) : I L E (1938) 
AR 184; (Vol 20) 1933 Bom 398 (401) : 67 Bom 456; 
(Vol 8) 1921 Bom 434 (435) : 45 Bom 805 ; (Vol 21) 
1934 Cal 192 (198); (1908) 35 Cal 353 (366); (Vol 24) 
±m Iiah 346 (347); (Vol 20) 1933 Lah 551 (552) : 14 
Ii^369; (Vol 20) 1933 Mad 913 (915) : 57 Mad 336; 
(Vol 2) 1915 Oudh 30 (31); (1940) 21 Pat L Tim 894 
(896)^ (Vol 26) 1939 Sind 329 (329, 330) ; I L R (1940) 
Kar 15. 

’ [2] Fust Court must be competent to try not merely 
mdpBmmjk issue hut subsequent *suit’; (Vol 19) 1932 All 
1^.;; A]]^ ?86; (1902) 29 OaJ 707 (715) ; 29 


lud App 196 (PC); (1938) 67 Cal L Jour 223 (227, 228)i 
(Vol 20) 1933 Lah 551 (562) : 14 Lah 369. 

[3] Decision of competent Court even if ex parte Is 
still binding on parties in a later suit. (Vol 26) 1939 
Mad 830 (833). 

[4] Subsequent suit is not barred by res judicata if 
Com*t which tried previous suit is incompetent to try 
subsequent suit. (Vol 26) 1939 Pat 375 (377) : 18 Pat 
342; (Vol 11) 1924 All 466 (466); (Vol 7) 1920 All 23 
(25); (Vol 28) 1941 Cal 104 (105, 106); (Vol 20) 1933 
Lah 646 (647) : 14 Lah 437; (1909) 6 Mad L Tim 375 
(376); (Vol 2) 1915 Oudh 30 (31); (Vol 21) 1934 Pat 270 
(273). 

[5] Decree passed on contest in Small Cause Court 
not operating as res judicata — Decree based on award 
in same suit or award itself cannot also operate as res 
judicata. (Vol 19) 1932 Pat 105 (110) : 11 Pat 50. 

[6] Previous decision must be by a competent Court. 
(Vol 13) 1926 Bom 481 (484); (Vol 15) 1928 Mad 848 
(844). 

[7] Decision by a Court having no jurisdiction does 
not bind the persons who had not been parties to the 
proceedings. (Vol 1) 1914 P C 67 (69): 41 Ind App 110: 
47 Cal 972 (PC). 

.[8] Judgment by Court without jurisdiction is not 
conclusive between parties and hence cannot operate as 
res judicata. (Vol 18) 1931 All 454 (458) : 53 All 660; 
(1905) 28 Mod 42 (49, 50} : 32 Ind App 45 (PC); 
(Vol 17) 1930 All 681 (685, 686) : 52 All 868; (Vol 4> 
1917 All 157 (157) : 39 All 353; (1913)' 37 Bom 56a 
(571, 572); (1900) 24 Bom 77 (85); (Vol 22) 1935 Cal 
792 (797); (Vol 7) 1920 Cal 131 (134) : 47 Cal 770; 
(Vol 10) 1923 Lah 141 (142); (Vol 20) 1933 Mad 913 
(915) : 57 Mad 335; (Vol 11) 1924 Mad 716 (717) : 47 
Mad 850. (A wrong suit followed by a wrong decree 
does not bar a correct suit.); (Vol 22) 1935 Nag 250 
(256) : 31 Nag L R (Sup) 43 (FB); (Vol 4) 1917 Nag 
118 (119). (Incompetent reference under 0. 46, R. 1.); 
(Vol 19) 1932 Oudh 313 (314) ; 6 Luck 697; (Vol 15) 
1928 Oudh 296 (297); (Vol 9) 1922 Pat 252 (255) : 
6 Pat L Jour 650; (Vol 22) 1935 Rang 517 (520). 

[9J Court having juristotion but deciding case erro- 
neously — Judgment is not a nullity. (Vol 13) 1926 Cal 
1101 (1103); (Vol 6) 1919 Oudh 123 (124). 

[10] Decision without jurisdiction— Espl. 4 does not 
apply. (Vol 22) 1935 Nag 28 (30). 

[11] Application purporting to he under S. 47 — 
S. 47 not applicable but O. 21, R. 58 possible to apply 
— Order by Court is not without jurisdiction and can 
operate as res judicata, (Vol 30) 1943 Cal 56 (56, 57). 

[12] Party pleading that previous decision is not re& 
judicata being delivered by incompetent Court — Party 
must prove Tvant of jurisdiction. (1910) 6 Ind Cas 98 
(99, 100) (All). 

[13] Court ‘has jurisdiction to decide whether it has, 
itself, jurisdiction to try suit — Decision on that point 
operates as res judicata. (Vol 24) 1937 Lah 649 (652). 

[14] Court that takes cognizance of ease and gives 
decree must be deemed to have decided that it had 
jurisdiction. (Vol 13) 1926 Oudh 239 (240). 

[15] Court erroneously deciding that it has no juris- 
diction — Decision is not nullity which can be ignored. 
(Vol 28) 1941 Lah 327 (331), 

{16] Civil Court is not entitled to treat revenue 
Court’s decree ultra vires, because it is of opinion that 
revenue Court has exceeded its special jurisdiction, if it 
must be deemed to have held that it had jurisdiction, 
(Vol 13) 1926 Oudh' 369 (369). 

[17] Suit in Court having no jurisdiction to try it — 
No objection raised by either party as regards juris- 
diction — Decision therein <^erates as res judicata in 
subsequent suit between same parties on same cause oi 
action, (Vol 25) 1938 Mad 257 (262). 
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[18] Doctrine of res judicata does not apply to 
question of jurisdiction — ^It can neither confer nor oust 
jurisdiction of Court nor can it estop party from show- 
ing absence of jurisdiction. {Vol -5) 1918 ilad 988 (989); 
(Vol 22) 1935 Mad 835 (h 37) ; 59 Mad 62; (Vol 28> 
1941 Cal 493 (493, 495). , _ ^ 

8. Competency — Test — Explanation II — [Ij In 
determining competency what has to be regarded is 
competency of original Court. (Vol 26) 1939 Sind 329 
(330): I L E (1940) Kar 15; (Vol 9) 1922 All 445 (446) : 
44 AU 712; (1906) 30 Bom 220 (225) ; (1880) 5 Cal 832 
(833) ; (Vol 11) 1924 Lah 644 (644) ; (1911) 21 Mad L 
Jour 57 (68) ; (Vol 23) 1936 Oadh 387 (400) : 12 Luck 
371. 

[2] Competency of appellate Court in the previous 
litigation is immaterial. (l^H) 21 Mad L Jour 57 (68) ; 
(1906) 30 Bom 220 (225) ; (1896) 23 Cal 415 (419) ; 
(1880) 5 Cal 832 (833); (1912) 14 Ind Cas $6 (88) (Oudh). 

[3] Fact that in two suits appeals may lie in different 

Courts does not afiect application of rule of res judi- 
cata, (Vol 11) 1924 Lah 644 (644); (1901) 24 Mad 444 
(446, 447); (1894) 17 Mad 273 (275); (1898) 25 Cal 571 
(579). . 

[4] Fact that no right of appeal exists against a deci- 
sion does not in any wav affect the operation of the rule 
of res judicata. (Vol 15l 1928 Cal 758 (758) ; (Vol 14) 
1927 AU 189 (189); (Vol 6) 1918 All 52 (53, 54) : 41 All 
54. (Suit of smaU cause nature tried as regular suit — 
Decision operates as res judicata though it is not 
appealable.) 

[5] Explanation 2 to S. 11 has no retrospective effect. 
(Vol 3) 1916 Mad 1035 (2) (1036). 

[6] Inability of Court to try suit arising, not from 
incompetence, but from existence of another Court with 
preferential jurisdiction — Court is still competent and its 
decision operates as res judicata. (Vol 5) 1918 Nag 163 
(164) : 14 Nag L E 115 ; (Vol 4) 1917 All 263 (264): 39 
AU 717 ; (Vol 3) 1916 Mad 573 (574). 

[7] Competency of Court to entertain subsequent suit 
must be determined by reference io date on which 
earlier suit was filed. (Vol 28) 1941 AU 18 (22) : I L E 
(1940) All 805 ; (Vol 24) 1937 AU 20 (22); (Vol 20) 1^3 
Cal 879 (879) ; (Vol 19) 1932 Cal 271 (272) : 59 Cal 636; 
(Vol 15) 1928 Lah 929 (930) : 10 Lah 528 ; (Vol 6) 
1919 Mad 236 (237) : 42 Mad 702. (Subsequent depri- 
vation of jurisdiction to try subsequent suit does not 
affect.) ; (Vol 5) 1918 Mad 1152 (1154) ; (Vol 29) 1942 
Nag 119 (121) : I L E (1942) Nag 721 ; (Vol 6) 1919 
Oudh 111 (112) : 22 Oudh Cas 331. 

[8] Decision in previous suit if obtained by fraud or 
collusion cannot be a bar as res judicata in a subse- 
quent suit. (Vol 24) 1937 AU 28 (29) ; (Vol 23) 1936 AU 
422 (429) ; (Vol 20) 1933 Lah 573 (574) ; (Vol 4) 1917 
Oudh 197 (198); (Vol 3) 1916 Oudh 148 (150) : 19 Oudh 
Cas 334 ; (Vol 8} 1921 Pat 12 (13) : 6 Pat L Jour 1. 

[9] Dismissal of application under O. 9, B. 13, which 
alleged fraudulent information by applicant’s Mukhtar 
in coUusion with plaintiff bars suit. (Vol 11) 1924 Pat 
769 (770). 

[10] Later suit for declaration that a decree ex parte 
is void for fraud is untenable if an earlier application to 
set aside the decree has been dismissed, unless fresh 
grounds of fraud are mentioned. (Vol 11) 1924 Pat 238 
(239) : 2 Pat 833. 

[11] Suit to set aside ex parte decree on ground of 
fraud — Fraud consisting of allegation that summons had 
been fraudulently suppressed — Allegation investigated 
and negatived in proceedings under 0. 9, E. 13 — 
Matter is 7'es judicata — Question of falsity of claim 
does not arise. (Vol 29) 1942 Pat 357 (359). 

[12] Bejection of application does not bar a suit to 
set aside decree as fraudulent and also of proving inei- 


dentaUy non-service of summons, (Vol 11) 1924 Pat 
241 (242). . ^ ^ 

ri3] Subsisting judgment set up as res judicata— It 
can be impeached on ground of fraud and collusion in 
the same suit. (Vol 16) 1929 Cal 685 (686) ; (1904) 26* 
All 272 (286); (1902) 24 All 242 (247). 

[14] Fraud to vacate judgment must he extraneous 
and not one already judged — Eule allowing vacating a 
decree for fraud is not an exception to rule of res judi- 
cata but independent of it— Power to set aside decree is 
discretionary. (Vol 3) 1916 Mad 364 (365, 366) ; 38 
Mad 203. . ^ • 

9. Court — Meaning of. — [1] Decisions passed m 
executive capacity do not operate as res judicata 
Dm Mohammad J.). (Vol 25) 1938 Lah 369 1418) (FB). 

[2] Certificate Officer is not Court with special juris- 
diction— His decision cannot operate as res judicata in 
a Civil Court, (Vol 16) 1929 Cal 130 (132). 

[3] A Talukdari Settlement Officer is not a Court of 

competent jurisdiction to decide questions arising of 
application under Gujarat Talukdar’s Act (Bom. vT of 
1888). (1906) 30 Bom 220 (225). , . ^ 

[4] Eevenue officer dealing with application for 
tion — Proceeding is administrative adjustment 
principle of res judicata does not apply. (1915) 1915 
Pun L E No 229, page 640 (642) : 1914 Pun Ee (Eev) No. 5. 

[5] There can- be no res judicata in Burma by reason 

of orders of Eevenue Officer. (Vol 3) 1916 Low Bur 30* 
(82) ; 8 Low Bur Eul 556. . 

10. Exclusive jurisdiction. — [1] Plea of res judi- 
cata is not limited to judgment of Court of concur- 
rent jurisdiction but extends to that of exclusive 
jurisdiction. (Vol 18) 1926 Sind 236 (237) : 21 Smd 
L E 23; (Vol 19) 1932 Oudh 199 (204):7 Luck 716 (FB). 
(Judgment of Court of exclusive jurisdiction directly 
upon point is conclusive upon same matter between 
same parties in subsequent suit.) 

[2] Question as to whether gurdwara is owner directly 
in issue before gurdwara Tribunal — - Gurdwara found to* 
be owner — Subsequent suit by gurdwara for possesion — 
Ownership of gurdwara cannot be questioned even 
though Tribunal is not competent to try subsequent suit. 
(Vol 22) 1935 Lah 826 (827). 

11. Exclusive jurisdiction of Revenue Courts.^ — 
[1] Prior decision of Eevenue Court with exclusive 
jurisdiction is res judicata in Civil Court. (Vol 16) 1929’ 
Lah 586 (587) ; (Vol 8) 1921 P 0 131 (134, 135) ; 23 
Oudh Cas 291 (PC). (Decision by settlement Court is- 
res judicata,); (Vol 15) 1928 All 343 (344), (Prior deci- 
sion of Eevenue Court.); (Vol 8) 1921 All 348 (349) : 43 
All 191 (FB). (Decision as to status of tenant.) ; (1913) 
35 All 464 (465) ; (1907) 30 Mad 510 (514) ; (Vol 20). 
1933 Lah 738 (740); (Vol 26} 1939 Oudh 17 (27); (Vol 16) 

1929 Oudh 362 (363) ; 4 Luck 220 *; (Vol 18) 1931 Pat ' 
215 (216) : 10 Pat 337. (Decision under S. 106, Bengal 

Tenancy Act.) i 

[2] Eevenue Court’s decision is bmdmg on Civil Court 
so far as the issue raised there is raised again, (Vol 19) 
1932 Lah 623 (624). 

[3] Eevenue Court not comijetenttotry question— Its 
decision will not be tcs judicctci in subsequent suit# 
(Vol 16) 1929 AU 17 (18). 

[4] Decision of Eevenue Court as to status of a ten- 
ant is not res judicata in a subsequent civil suit,. 
(Vol 14) 1927 Oudh 183 (185). 

[5] Decision as to title by a Eevenue Court, which is 
not vested with jurisdiction to try those questions, does- 
not operate as res judicata to prevent Civil Courts from 
entertaining subsequent suits involving questions of 
title. (Vol 22) 1935 Lah 739 (740) ; 17 Lah 38; (Vol 17> 

1930 All 611 (614): 52 All 823; (Vol 7) 1920 AE 21 (21): 
42 All 309; (1904) 26 All 468 (472) ; (Vol 17) 1930 Cab 
288 (239) ; (Vol 14) 1927 Cal 216 (217) : 54 Cal 114 ? 
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(1903) BO Cal 339 (364, 365) ; (Vol 20) 193B LaTi 1016 
<1016). (Eejeetion of claim to be occupancy tenant by 
Bevenue Court — Declaratory suit that plaintiff owner 
of land is not barred.) ; (1913) 1913 Pun L R No. 280, 
page 942 (943) ; (Tol 24) 1937 Mad 303 (305) ; (Vol 7) 
1920 Mad 558 {560):43 Mad 859;(Vol 39) 1942 Oudli 25 
(27): 17 Lnek 315. (Decision as to whether defendant was 
muafidarM (Vol 15) 1928 Oudli 344 (347): 3 Lnek 636. 

[See however (Vol 24) 1937 Lali 19 (21) : 17 Lali 
787,] 

[6] Revenue Court invested with power of directly 
deciding question of title — Revenue Court becomes Civil 
Court — Question cannot be re-opened in Civil Court. 
(1908) 30 All 470 (475) ; (Vol 24) 1937 AU 481 (493): 
I L B (1937) All 628 ; (Vol 18) 1981 AU 462 (466) : 53 
All 568 ; (1911) 33 All 453 (455, 456) (PB); (1896) 18 
All 270 (275) (PB). (Decision as to the right of tenancy 
under S. 39 of Act No, XH of 1881.); (Vol 10) 1923 Cal 
433 (434) : 50 Oal 79. (Decision in a proceeding under 
S. 106, Bengal Tenancy Act, that defendant was ten- 
ant.); (Vol 13j 1926 Oodh 72 (73). (Partition proceedings 
— Dispute settled de^itely by Revenue Court sitting as a 
Civil Court cannot be opened again in a Civil Court ) ; 
(Vol 11) 1924 Ondh 245 (247). (Decision of Revenue 
Court in redemption proceedings bars civil suit for 
redemption later on.) 

[7] Revenue Court — lOecision under B. 62 of Oudh 
Bent Act — Decision operates as res judicata in subse- 
quent suit in another Revenue Court. (1915) 27 Ind 
Gas 525 (525) (Oudh). 

[8] Decision of Revenue OfBcer regarding question of 
title when he could have tried but did not as Civil Court, 
is not res judtcata. (Vol IS) 1926 Lah 178 (178, 179). 

[9] Clause (b) of S. 96 of Act XII of 1881 gives to 
order of Revenue Court same effect as judgment of Civil 
Court. (1896) 18 All 270 (275) (FB). 

[10] Revenue Court not empowered to decide suit in 
respect of grove under the Agra Tenancy Act, 1901— Its 
decision relating to grove does not operate as res judi- 
cata. (Vol 3) 1916 All 50 (51), 

[11] Revenue Court having no jurisdiction to go into 
question of authority of agent to grant lease — ^Incidental 
•expression on that point % Court is not res judicata. 
(Vol 1) 1914 All 135 (141). 

[12] Revenue Court having no jurisdiction to decide 
whether land is Lakheraj or not — Decision on the point 
is not res jzidicata in subsequent suit. (1910) 5 Ind Cas 
133 (134. 135) (Cal). 

[13] Decision of Revenue Court as to genuineness of 
counterpart of lease, is mo bar to suit in Civil Court for 
'declaration that the document is not genuine. (1903) 25 
All 138 (140, 141). 

^ [14] Finding by Civil Court as to existence of any 
right in landlord is not res judicata in subsequent suit 
in Revenue Court — ^But if right is embodied m decree it 
operates as res judicata. (Vol 5) 1918 Mad 222 (223). 

[15] Suit for accounts as trustee and agent for 
period of agency dismissed — Suit in Revenue Court for 
profits for same period cannot be allowed. (Vol 19j 1932 
AU 178 (182). 

[16] Suit for ejectment in Revenue Court — Defen- 
dants successfully pleading want of jurisdiction to that 
■Court cannot be allowed to raise the plea subsequently 
that the Civil Court has no jurisdiction. (V ol 14) 1927 
Ail 711 (712). 

[171 Decision of Revenue Court even if wrong 
operates as res judicata. (Vol 7) 1920 Oudh 302 (304) : 
23 Oodh Gas 269. 

J12. Jurisdiction — Pecuniary and relating to sub- 
iect-matter — [1] Concurrent jurisdiction in pecuniary 
subject-mattM for res judicata. 

tVufi 4) m (lOS); (V^olU) 1927 A11 297 (298): 


49 All 543; (1889) 13 Bom 224 (228) ; (Vol 13 1926 Mad 
829 (830); (1906) 29 Mad 65 (68); (Vol 32) 1945 Nag 171 
(173) ; I. L R (1945) Nag 134. 

[2] Previous decision by Court not having peouniary 
jurisdiction to try subsequent suit does not operate as 
res judicata. (Vol 17) 1930 Lah 501 (503); (Vol 17) 1930 
AU 430 (431); (Vol 29) 1942 Oil 571 (574) : I L R 
(1942) 2 Cal 363; (Vol 6) 1919 Lah 18 (18) : 1919 Pun 
Re No. 87; (Vol 11) 1924 Oudh 1^7 (149). 

[3] Court in previous suit not having pecuniary juris- 
diction to try subsequent suit — S. 11, though in terms 
does not apply, general principle of res judicata applies. 
(Vol 28) 1941 Nag 346 (349); (Vol 12) 1925 Mad 1270 
(1273). 

[But see (Vol 23) 1936 Mad 951 (953).] 

[4] Decision by Munaif does not operate as res judi- 
cata m suit triable by Subordinate Judge. (Vol 7) 1920 
Cal 407(408); (Vol 16) 1929 Lah 781 (782); (Vol 30)1943 
Oudh 58 (60) ; 18 Luck 220; (Vol 28) 1941 Oudh 429 
(432). 

[5] Decision by Munsif having powers up to 
Rs. 1000 — Second suit for Rs. 1100 m Court of Munsif 
having powers up to Bs. 2000 — Second suit is not 
barred. (Vol 9) 1922 Oal 138 (139, 140). 

[6] Plaintiff valuing suit for jurisdiction— Suit dis- 
missed — cannot avoid effect of S. 11 by overvaluing 
subsequent suit. (Vol 30) 1943 Pesh 37 (37) ^ (Vol 15) 
1928 All 127 (X28)* (Vol 4) 1917 Pat 409 (410). 

[7] Bar of res judtcata cmnot be got over by adding 
untenable claim. (Vol 13) 1926 Mad 829 (830) ^ 
(1911) 21 Mad L Jour 154 (155). 

[8] Application of res judicata cannot be avoided 
by joining several causes of action and thus institu- 
ting suit in superior Court. (Vol 6) 1919 Nag 25 (26) : 
16 Nag LR 91© (Vol 22) 1935 Oal 792 (797, 798)© 
(1913) 25 Mad L Jour 379 (384, 385). 

[9] Suit as to portion decided— Decision is res judi- 
cata though by addition of some property the suit is 
beyond jurisdiction of former Court. (Vol 21) 1934 
Pesh 7 (8)© (Vol 15) 1928 All 714 (716) : 50 All 306© 
(Vol 11) 1924 All 849 (850)© (1938) 67 Cal L Jour 
223 (227, 223, 229)© (Vol 19) 1932 Oal 162 (162, 163)© 
(Vol 22) 1935 Lah 391 (394) : 17 Lah 20. 

[10] Principle that causes of action in subsequent 
suit may be split up to determine competency of earlier 
Court is too wide (obiter). (Vol 13) 1926 Nag 234 (235). 

[11] Jurisdiction — Court trying first suit having 
jurisdiction to try only the particular issue iu the 
second suit but not the whole suit — Decision in the 
previous suit on that particular issue is res judicata, 
(Vol 14) 1927 Mad 273 (275). 

[12] Decision of Small Cause Court as* regards actual 
subject-matter is res judicata although not as regards 
question of title. (Vol 14) 1927 Mad 96 (96), 

[13] Suit transferred from Small Cause Court to 
that of Munsif — Munsif’s decision is not appealable 
but is not ‘res judicata' for other suits not cognizable 
by Small Cause Court. (Vol 1) 1914 All 229 (230). 

[14] Decision of officer as Small Cause Court is not 
res judicata in original suit tried by same Officer. 
(Vol 9) 1922 AU 241 (243)© (Vol 11) 1924 Bom 454 
(454) ; 48 Bom 541. 

[15] It is not necessary that the two Courts must have 
concurrent territorial jurisdiction. (Vol 19) 1932 AU 660 
(661) : 54 AU 824© (Vol 26) 1939 All 202 (202, 203)© 
(Vol 12) 1925 Mad 1167 (1167). 

[16] British Indian Court’s judgment, is not res 
judicata in foreign Court (Vol 3) 1916 P. C- 136 (138) 
(P. C.)© (Vol 1) 1914 All 514 (515, 616) ; 37 All 1. 

[But see (1889) 13 Bom 224 (227).] 

[17] Section 13, Civil P. C. provides that a foreign 
judgment may operate as 'res" judicata*. (V ol 25) 1938 
Bom 173 (175) : I. L. R. (1938) Bom 16. 
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[18] Besjadieata — Foreign jadgment is subject to 
same condition as one of CJourt in British India. <Vol 5) 
1918 Low Bur 30 (31) : 9 Low Bur Kul 10$. 

[19] Ifc cannot be said that every issue decided by 
foreign Court is binding upon British Indian Court. 
(Vol 16) 1929 Lah 627 (630)'$' (Yol 15) 1928 Mad 327 
(336) : 51 Mad 720. 

[20] Immovable property situate in British India — 
Adjudication with respect to it by a non-British Indian 
Court is not res judicata, (Vol 15) 1928 Mad 327 (333): 
51 Mad (Vol 16) 1929 Lah 627 (629). 

13. Constructive res judicata— Explanation IV. 
— [1] The doctrine of constructive res judicata must 
not be extended beyond the strict limits of S. 11. (Void) 
1917 Pat 47 (49), 

[2] Explanation 4 cannot be given effect to unless all 
conditions mentioned in S. 11 are fulfilled. (Vol 17) 
1930 Mad 264 (267). 

[3] The. principle of constructive res judicata does 
not depend on convenience of parties about taking cer- 
tain pleas. If the Court jSnds that there is a plea which 
if taken by a party would have defeated the suit as 
brought and bucIi plea is not taken, that plea must be 
held as one which ought to have been taken and will 
be barred in a subsequent suit. (Vol 29) 1942 Oudh 354 
(356). 

[4] Explanation 4 applies to interlocutory proceed- 
ings in same suit. (Vol 17j 1930 Bom 431 (433) : 54 
Bom 696. 

- [5] Rule of constructive res judicata must be distin- 
guished from role in O. 2, R 2. The latter requires that 
the whole claim which has arisen at the date of the suit 
out of the cause of action should be included in the suit 
so as to avoid splitting of claim arising out of the same 
cause of action, whUe the former enjoins that every 
ground which could and ought to have been nr^d in 
support of the claims actually made in the suit shall be 
deemed to have been adjudicated upon therein whether 
it was actually raised or not. (1903) 26 Mad 760 (767). 

[6] Even if the matter is not actually heard and 
finally decided, any matter that is constructively in 
issue in a previous suit operates as *res judicata^ in a 
subsequent suit. (1929) 11 Lah L Jour 97 (98, 99) ; 
(1911) 11 Ind Cas 127 (128) (Cal) ; (Vol 3) 1916 Lah 315 
(315). (Matter conceded in previous suit — Implied 
finding— Subsequent suit is barred.) * (Vol 1) 1914 Mad 
399 (414) : 37 Mad 70 »5{Vol 10) 1923 Oudh 242 (244) ; 
(1911) 14 Oudh Cas 117 (118). 

I8ee also (Vol 8) 1921 Bom 195 (196) : 45 Bom 24. 
(Matter not actually decided by Court can be res 
judicata only if Expln. 4 applies.) © (Vol 26) 1939 Mad 
94 (94, 95).] 

[7] Where the effect of the decision in a former suit 
is necessarily inconsistent with the defence that ought 
to have been hut was not raised, that defence must be 
deemed to have been finally decided, (1909) 9 Cal L 
Jour 362 (363, 364) ; (Vol 29) 1942 All 410 (421) : ILR 
(1942) All 624. (Identity of issues and not identity of 
subject-matter is relevant: (Vol 18) 1931 All 73, over- 
rnled.); (Vol 14) 1927 All 206 (207) >5(1935) 61 Cal L 
Jour 301 (303) •5(Vol 31) 1944 Oudh 94 (99) : 19 Luck 
428 ; (Vol 10) 1923 Rang 239 (240) : 1 Rang 363. 

[8] Explanation 4 has no application when matter 
in question has been expressly made ground of defence 
but has not been decided- (Vol 18) 1931 Oudh 157 
(158)>© (Vol 24) 1937 Lah 404 (407, 408) ; (Vol 16) 1929 
Bom 323 (325), (Partition — Two lands kept undivided 

— Suit for partition of one — Another not included — 
Inclusion suggested but point not decided — Subsequent 
suit to recover share in other is not barred by res 
judicata,) (Vol 26) 1939 Cal 1 (3). (Point raised but 
neither put in issue nor argued.) 


[See (Vol 26) 1939 Mad 818 (824). (Explanation does 
not apply where there is express order of Court that 
matter would be left open )] 

[But see (Vol 25) 1938 Pat 427 (429). (Submitted 
VTTOng.)] 

[9] Applicability of Expl 4 depends upon the parti- 
cular facts of each case, (Vol 15) 1928 Oudh 411 (413)>Jt 
(Vol 7) 1920 Nag 177 (178) © (Vol 4) 1917 Sind 93 (94) : 
10 Sind L B 29. 

[10] Plea of ‘constructive’ res judicata must be' deter- 
mined only with reference to the suit as framed and not 
with reference to what under the law the suit must have 
been. (Vol 26) 1939 Mad 70 (75). 

[11] Section 11, Suits Valuation Act and S. 21, Civil 
P. C., propound that unless objection to the peenniary 
or territorial jurisdiction of a Court is taken by the 
parties at the earliest opportunity, the principle of 
constructive res judicata will apply. (Vol 25) 1938 Mad 
257 (262), 

[12] Plea disallowed on ground of its being raised 
late — Bes judicata applies. (Vol 13) 1926 Cal 511 (511). 

14. Alternative claims or reliefs. — [1] The ordi- 
nary rule is that an alternative claim need not be added 
if there would be a distinct incongruity between the 
two claims. (Vol 32) 1945 Lah 210 (211). ^ 

[2] When a prior ease has become res judicata^ the 
party cannot claim to plead alternative reliefs in the 
subsequent suit, as such relief ought to have been claimed 
in the previous suit alone- (Vol 18) 1931 Mad 268 (269). 

[8] Where a person failed to assert in the^alternative 
a claim to share, and his claim for the whole is dismis- 
sed he or his heirs are precluded from claiming the 
share (Vol 11) 1924 Mad 711 (712). 

[4] In a prior suit plaintiff based his claim on a per- 
sonal contract with defendant for the supply of boats at 
an agreed rate and on failing to prove that agreement 
brought this suit for recovery of the same moneyas com- 
pensation for services rendered. Held, that the second 
suit was barred as res judicata. The matter directly and 
sulwtantially in issue in the first suit was whether the 
d^endant owed the plaintiff any sum on account of the 
use by him of the plaintiff’s boats. The ground in the 
second suit ought to have been taken as an alternative 
in the first suit in the event of a direct contract not 
being proved. (1912) 15 Ind Cas 374 (376) (Low Bur). 

[5] Where a suit claiming relief , alternatively against 
A and B is decreed against B who prefers an appeal, 
and the appeal is allowed, a subsequent suit against A 
for the same reliefs is not barred by res judicata, (Yol 5) 
1918 Cal 223 (225). 

[6] Sait on breach of contract of sale — Brokers 
joined on defendant’s contention — No relief clauned 
against brokers — Suit dismissed — Fresh salt against 
brokers-defendants — Held ( Per Pratt J, C,) Suit is 
barred as plaintiff should have claimed relief in alterna- 
tive against broker in previous suit— Held ( Per Grouclif 
A, J, 0, contraj Suit is not barred. (Vol 4) 1917 Sind 
93 (94) : 10 Sind L R 29. 

[7] In a suit for divorce, there was no alternative 
plea that the marriage had long ceased to exist. Held 
that, the plea of non-existence of marriage was not 
barred in a subsequent suit, as such an alternative plea 
was not a necessary plea. (Vol 28} 1941 Bang 118 (120) 

: 1941 Bang LB 14. 

15. Causes of action — [1] Suit for ejectment by 
A, assignee of kanomdar against tenant B — N*, another 
assignee of kanom interest, attempting to get possession 
in collusion with B — N made party to ejectment suit 
and relief claimed against him — Suit dismissed .as no 
coUnsion was found and as 17 was found in possesion 
— Subsequent suit by A based on title — ^Subsequent suit 
held not barred, because the causes of action are distinct 
— Question of title held could not have been raised in.. 
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previous suit as N was added only in position of tenant, 
(Vol 24) 1987 Had 804 (805). 

[2] Suit for possession based on false cause of action 
— True cause of action known to plain tiS not put forth 
— Subsequent suit based on true cause of action is 
barred, (Vol 7) 1920 ^^ag 37 (38). 

[3] A person is not bound to sue on an alternative 
cause of action and failure to so sue in the former suit 
does not bar subsequent suit. (Vol 14) 1927 Nag 322 
(322). 

[4] Mortgagee applj'ing for removal of mortgagor 
from possession — Court rejecting application not 
thinking fit to eject mortgagor at that stage — Another 
application by mortgagee at another stage for removal 
of mortgagor held not barred by constructive res judi* 
cata as there was no decision on the point at the time 
of rejection. (Vol 25) 1938 Mad 325 (326). 

16. Grounds of attack. — [1] Where a plain tifi hav- 
ing striven to establish his claim by one means failed, 
he cannot establish that claim by other means which 
previously were equally at his command. (1909) 1 Ind 
Cas 808 (810) (Cal). 

[2] Plaintifi suing for redemption as karnavan — On 
failure, suit as successor for same relief will be barred, 
(Vol 7) 1920 Mad 900 (900). 

[3] Smt by plaintifE in Avenue Court for ejectment 
on ground of sub-tenancy of defendant dismissed — Sub- 
sequent suit by plaintiff in Civil Court on ground of tres- 
pass is barred. (1912) 13 Ind Cas 634 (635, 636) (All). 

[4] Previous suit for ejectment on ground of defen- 
dant being trespasser dismissed — Subsequent suit on 
ground of defendant being under-raiyat is barred. 
(Vol 17) 1930 Cal 690 (891). 

_ [3] Where plaintifE su^ the defendant in 1902 for 
ejectment and for possession of a certain room in a house 
used as a temple without setting out his title as manager 
of the temple, and the suit was dismissed on the ground 
that he did not sue in his capacity as manager, a sub- 
sequent suit by plaintifi for the same relief based on his 
right as manager is barred since he might and ought to 
have put forward his right as manager in the previous 
suit. (1910) 34 Bom 416 (419). 

[6] Point for decision in subsequent suit same as in 
former suit — Subsequent suit based on different relation- 
dnp which could have been but was not set up in 
former suit — Subsequent suit is barred. (1913) 1913 
Pun L B No. 324 p. 1085 (1088) ; 1913 Pun Re No. 86. 

[7] The validity s>f certain conveyances to a regis- 
tered company was established in a suit against the 
company and others by the plaintiff who subsequently 
brought ‘another suit against the same parties for a 
declaration that the company was not duly incorporated 
and that the property conveyed to it should be trans- 
ferred to the persons “entitled to the same”. Held, that 
the question of the validity of the incorporation of the 
company might and ought to have been made a ground 
of attack by plaintiff in the former suit and that the 
subsequent suit for the purpose was barred by res 
judicata. (1913) 40 Cal 1 (19, 20) : 39 Ind App 237 
(P C). 

[83 A creditor filed a suit against the widow and the 
reversioner. The suit against the reversioner was dis- 
missed but it was decreed against the widow. The 
subsequ^t smt was brought against the reversioner for 
recovering widow’s debt. Held, that the ‘roatter* ought 
to have been made a ground of attack in the former suit 
andtherefore was barred by res judicata, (1893) 20 Cal 
79 (85, 86) : 19 Ind App 234 (PC), 

[93 Previous suit as legatee of wife of S — Suit dis- 
missed as testator was not owner — Subsequent suit 
same, defendants as owner claiming as legatee 
as heSrof S Suit h^ barred by res 


judicata, (Vol 30) 1943 Sind 251 (253): ILE (1943) Ear 
386. 

[10] In the -application to set aside an execution sale 
the legal representatives of the judgment-debtor contended 
that the judgment-debtor had died before decree but did 
not allege that the judgment-debtor had died after decree 
hut before attachment a contention on which they based 
their subsequent suit to set aside the sale : 

Held that the suit was barred by res jiodicata, (Vol 6) 
1919 Cal 411 (413). 

[11] Suit for possession of land dismissed — Subse- 
quent suit for same land on different title is barred. 
(Vol 5) 1918 Cal 535 (536). 

[12] Where the defendant Bail way Company failed 
to deliver certain parcels consigned by the plaintiff and 
the plaintiff filed suits for damages for non-delivery 
which suit failed a subsequent suit for delivery of goods 
is ban‘ed. (Vol 11) 1924 All 849 (850). 

[13J Failure by joint Hindu father to take possible 
plea does not entitle son to plead that he was not pro- 
perly represented. (Vol 19) 1932 Nag 90 (92). - 

[14] Where the plaintiff in the previous suit based 
his claim on nearness of kin but did not mention family 
custom but for which nearness could not be proved and 
the suit was dismissed on merits he cannot bring a fresh 
suit based on family custom, (Vol 12) 1925 P C 65 (67): 
47 All 1.58 : 52 Ind App lOO : 27 Oudh Cas 334 (PC). 

[15] Previous suit does not operate as res judicata 
when grounds of attack in both suits are incongruous 
and evidence to support one ground of attack is destruc- 
tive of alternative ground. (Yol 18) 1931 Bom 187 (189). 

[16] Suit by H against step-mother J for declaratton 
that he was exclusive owner of property left by his 
father F on ground that J had been divorced by JP — 
Suit dismissed — Subsequent suit for declaration that J 
was entitled only to one-fiith share in lieu of mainten- 
ance and not to one-half held barred as the ground of 
action ought to have been taken as a ground of attack 
in previous suit. (Yoi 24) 1937 Lah 872 (874) : I L B 
(1937) Lah 496. 

[17] Where one of the members of a joint family 
challenged a sale of a property on ground that the pro- 
perty belonged to him on partition, and his suit was 
dismissed, he cannot, in a subsequent suit say that the 
debt in connection with which the house was sold, was 
incurred for illegal purpose. (Vol 25) 1938 Lah 448 
(444) : I L R (1938) Lah 729. 

[18] A certain suit was compromised by the guardian 
ad Htem and a consent decree was pas^d. Then the 
minor sued by his next friend to have the consent decree 
set aside on the ground of fraud of guardian ad litem, 
and it was dismissed. The minor on attaining majority 
again sued to set aside the consent decree on the ground 
that the sanction of the Court was not obtained for the 
compromise. Held the suit was barred for this plea 
ought to have been raised in the former suit by next 
friend. (1898) 21 Mad 91 (99). 

[19] Where the plaintiff in former suit admitted that 
no portion of the land in suit was included within her 
taluk but that she had acquired title to it as taufir 
lands and her suit was dismissed the plaintiff cannot in 
a subsequent suit fall back upon the other title and 
claim the land as included in her taluk, (1878) 11 
Beng L B 158 (167, 168) (P C). 

[20] Prior suit by transferee of pro-note against execu- 
tant and assignor dismissed — Second suit by transferee 
against assignor alone for damages is barred. (Vol 16) 
1929 Oudh 172 (174) : 4 Luck 60S (FB), 

17 Grounds of defence. — [1] If a defence might 
and ought to have been taken in a previous suit but was- 
not ta!^n, it cannot be raised in a subsequent suit, bemg 
barred as constructive res judicata, (1909) 19 Cal L 
Jour 527 (532) * (Vol 26) 1938 All 542 (544) 'S' (Vol 19) 
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1932 Cal 889 (892, 893): 59 Cal 983^(193-5) 157 Ind Caq 
36S (369) (Lah) »$• (Vol 1) 1914 Sind 24(24, 25) : 8 Sind 
L B 218. (Suit for water-rate decreed — Second suit for 
injunction restraining defendants from tapping water- 
course — Plea that it belonged to Government not being 
raised in first suit is res judicata) 

[2] A party having several grounds of defence to the 
claim in suit is bound to set forth all such grounds. 
Ground not so taken will operate res judicata. (1911) 
10 Ind Cas 29 (31, 32) lOudh) *5* (Yol 11) 1924 Cal 138 
(139)»5»(Vol 13) 1026 Lah 182 (163> : 7 Lah 40*(Vol 11) 
1924 Lah 33 lS3). (Pleas which if raised would have 
been fatal to prior suit but were not taken cannot he 
raised in subsequent suit.) 

[3] As Illustrations of grounds of defence see the 
undermentioned cases: (Yoi32) 1945 P C 132 (133) r 
I L E (1945) Kar 299. (In previous suit between same 
parties plaintifi claiming half share in entire income 
from ofieringH made to idol — Plaintifi‘s title upheld — 
Defence in subsequent suit that plaintifi was entitled 
to half share in income of one portion only of ofierings 
held barred.) ^ (Vol 24) 1937 All 251 (253). (Defence 
that Court in which suit is filed has no jurisdiction 
to entertain it not taken — It cannot be raised subse- 
qiuently.)^^ (Vol 14)1927 All 799 (799); 50 All 28. (Parties 
carrying on muuial and common account — Defendant's 
suit based on such account in Small Cause Court decreed 
ex parte against plaintiff— Subsequent suit by plaintifi 
based on an account due from defendant is barred.) 
^ (Yol 14) 1927 Ail 39 (41) : 48 All 803. (Suit for reco- 
very of share against Mahomedan widow, in possession, 
m lieu of dower — ^YTidow not claiming interest on dower 
— Claim to interest by her representatives subsequently, 
is barred.) >5* (Yol 18) 1926 Bom 481 (488). (Objection 
regarding jurisdiction.) '5(1904) 31 Cal 79 (82). (Suit by 
A against B for declaration of his title of moiety of 
garden purchased from ancestors of B and for partition 
decreed ex 2?ar^c— Subsequent suit by B to set aside sale 
— Question of validity of sale held barred by res judi- 
cata) 5(Yol 24) 1937 Lah 537 (541): I L B (1937) Lah 
209. (Decree passed without Court being appraised of 
compromise entered into by parties before decree — 
Subseqnent suit by defendant for declaring compromise 
binding on plaintifi is barred.) 5 (Vol 11) 1924 Lah 423 
(424), {A purchasing share in house alleged to have 
belonged to B and suing G for rent— B alleging that A 
did not purchase share but no plea that share did not 
belong to B taken — Question as to ownership of B in 
share is res judicata) 5(Vol 19) 1932 Mad 381 (385) : 
55 Mad 558. (In prior suit finding that A owed B certain 
sum on pro-note and no objection raised regarding it — 
In subsequent suit between A’s son and B question whe- 
ther consideration passed for said pro-note is res 
judicata) (Vol IB) 1926 Mad 1144 (1144), (Party not 
entitled to appeal but in a position to cross-objection 
is barred by res jttdicaia) (Vol 27} 1940 Nag 396 (398, 
399), (In suit by transferee from Hindu widow for 
profits lambardar admitting transfer — Subsequent suit 
against transferee by lambardar as reversioner of estate 
for possession is barred.) (1938) 174 Ind Cas 777 (777) 
(Nag). (Former suit by plaintifi for possession based on 
title — Defendants successfully claiming exclusive posses- 
sion as heirs — Subsequent suit by plaintiff for joint 
possession of same propetfcy as *eo- sharer is barred.) •$* 
(Vol 14) 1927 Oudh 234 (235). (Prior suit for possession 
on basis of gift decreed — Subsequent suit questioning 
honor’s right to make gift is barred.) (Vol 22) 1935 
Pesh 150 (151). (Plea of defendant in prior suit that 
she^ was heir to certain property under Customary law 
decided against her — Subsequent suit by her claiming 
same property^ basing her title on Mahomedan law is 
barred by res jzidicata) 


[4j Ground of defence must be necessary for purposes 
of claim actually made in previous suit. (Vol 28) 1941 
Cal 574 {576j»I«‘{l906) 30 Bom 395 (402)«< (Yol 1) 1914 
Lah 452 (453) : 1914 Pun Be No. 29. (Where a plea if 
established would have been complete answer to former 
suit, it would be deemed to have been adjudicated upon, 
against defendant.) 

[5] Failure to plead set-off or counter claim does not 
bar fresh suit for the claim. (Yol 13) 1926 Mad 1020 
(1021)>B (Vol 10) 1923 Lah 146 (146)i5& (Vol 6> 1919 
Lah 220 (220) ; 1919 Pun Be No. 74*Jf (Vol 12) 1925 
Mad 830 (831). (Defendant having a cross demand 
against plaintiff but failing to have it tried — ^Plaintiff 
giving some credit in respect of it and decree passed on 
that footing — Defendant’s claim is not res judicata.)'^ 
iVol 2) 1915 Mad 1213 (1213)»P (Yol 24) 1937 Oudh 
394 (395) : 13 Luck 323. 

16] Suit by reversioner against "widow and transferees 
from her — Subsequent similar suit against transferees in 
respect of other portions of estate — Defendants’ failure in 
previous suit to plead that plaintiff was not next rever- 
sioner does not bar that plea in the subsequent suit. 
(Vol 12} 1925 AU 585 (-586) : 47 Ail 929. 

[7] Defence given up -for decision in another suit 
subsequently brought and pending — Decision on that 
point though implied acts as res judicata. (Yol 21) 1934 
Mad 68 (70). 

18. Mesne profits. — [1] Mesne profits prior to 
suit, though not claimed in a suit for possession can be 
separately sued for. (Yol 11) 1924 Bom 368 (368). 

[2] Future mesne profits not claimed in suit for pos- 
session — Subsequent suit for such mesne profits is not 
barred, (Vol 12) 1925 Pat 145 (147). 

[3] Partition suit — Future mesne profits prayed for 
— Plaintiff neglecting to see that proper provision is 
made in decree — He cannot make such claim after- 
wards. (Vol 19) 1932 Bom 222 (224) : 56 Bom 292. 

19. ‘‘Might’* — [1] "Whether any matter might and 
ought to have been made a ground of attack or defence 
depends upon the fact whether the matters in the two 
suits are so dissimilar that their union might lead to 
confusion. (1911) 35 Bom 507 (509). 

[2] Person joined as party in former suit and decree 

passed in his presence — Subsequent suit by such person 
raising point which could have been taken in former 
suit is barred by res jzidicata. (Vol 20) 1933 Pat 626 
(528). * 

[3] Decree against dead man — Legal representatives 
brought on record in execution not pleading abatement ^ 
— Subsequent suit by legal representative that decree is ^ 
nullity is not barred. (Vol 10) 1923 Mad 212 (214). 

[4] Bedemption suit — Claim for mesne profits with- 
drawn — Suit for mesne profits from date of payment 
under decree to delivery of possession is not barred- 
(Vol 13) 1926 Cal 178 (178). 

[5] Where a plea of reversionary right by a mort- 
gagee in a redemption suit by the transferee from a 
widow was overruled on the ground that it was not 
raised in the first Court, a subsequent suit by the mort- 
gagee after the widow’s death claiming reversionary 
title is not barred by res judicata as the previous suit 
did not finally decide that the latter was not the rever- 
sionary heir. Explanation 4 of S. 11, Civil P, 0. does not 
apply as the mortgagee could not have resisted the suit 
for redemption during the widow’s lifetime. (1913) 1913 
Pun L B No. 82, p. 310 (314, 315, 319) : 1913 Pun Be 
No. 87. 

[6] Mahomedan widow in possession in lieu of dower 

sued for recovery of share by other heir — Interest on 
dovrer not claimed by widow — In a subsequent suit 
against her representative, claim to such interest is 
barred. (Vol 17) 1930 P C 177 (178) : 52 AH 272 : 57 
Ind App 181 {P O). . , . ... 
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[7] Alienation by Hindu father set aside in a suit by 
sons on their depositing a certain sum — Purchaser's 
suit for refund of balance of purchase money is not 
barred. (Yol 14) 1927 All 421 (421, 422), 

[8] A pre-emption decree was obtained in respect of 
property which had been sold free of charge with a 
covenant by the vendor to discharge previous mortgages. 
The vendee then purchased the previous mortgages and 
put them in a suit. It was held the suit was main- 
tainable though the previous mortgages had not been put 
forward in the pre-emption suit, as a plea regarding 
them could not be the subject of a pre-emption suit. 
(1912) 17 Ind Gas 318 (320) (Oudh). 

[9] Mortgage — Sale of mortgaged property — Suit by 
purchaser for redemption — Mortgagee entitled to pre- 
emption — Failure to put forward claim in redemption 
suit does not bar subsequent suit for pre-emption. 
(1904) 26 All 61 (65, 67, 68) (F B). (1 All 75 ; 1 All 316; 
3 All 189 and 20 All 516, overruled.) 

20. Knowledge of facts. — [1] Party sought to be 
estopped must be shown to have knowledge of facts neces- 
sary to raise issue in former suit. (Yol 32) 1945 Nag 
288 (289) : I L B (1945) Nag 1005 «« (Yol 16) 1929 All 
400 (402, 403) © (Yol 4) 1917 Lah 19 (21) : 1916 Pun 
Be No. 94. (Subsequent suit for possession on exclusive 
title — ^Plaintiff devoid of its knowledge in previous suit — 
Suit not barredO'J<(1909) 5 Nag L B 189 (180, 191, 192)5i 
(1911) 10 Ind Cas 991 (993) (Upp Bur). 

[2] Plea not raised for want of knowledge — Fact 
with due diligence could have been discovered — Plea is 
barred byres judicata, (Yol 28) 1941 Nag 346 (349). 

[3] Suppression of facts in previous suit— Same facts 
cannot be used again to defeat the claim of others. 
(Yol 13) 1926 Lah 603 (604) : 8 Lah 15. 

[4] When failure to plead specific cause of action is 
due to wrong view of law, Expl. 4 will apply. (Yol 16) 
1929 All 400 (402, 403). (Sub-mortgagee wrongly suing 
as assignee of mortgagee — His subsequent suit as sub- 
mortgagee will be barred.) 

21. Pleas not permitted by law. — [1] The 
failure by a defendant to raise a ground of defence 
which he cannot lawfully raise in a particular suit does 
not debar him from subsequently suing on that ground. 
(Yol 12) 1925 Oudh 719 (720) ; (Yol 7) 1920 Cal 888 
^89). 

ISee also (Yol 14) 1927 All 505 (506) ; 49 AU 918.] 

[2] Suit for declaration that decree is null and void 
— Omission to ask for restitution — Right is not r^n- 
quished — Subsequent application is maintainable, (Yol 
6) 1919 Sind 79 (79) : 13 Sind L R 153. 

22. Pleas based on facts not in existence. — [1] 
Prior declaratory suit when plaintiffs’ title by adverse 
possession not matured — Subsequent suit on basis of 
adverse possession is not barred. (Yol 13) 1926 Lah 
668 (669) ; (1911) 33 All 463 (465). 

[2] Non-transferable occupancy holding — ; Mortgage 
of — ^Landlord settling land with stranger, treating it to 
be abandoned by raiyat’s widow — Mortgagee suing 
stranger — Widow found not to have abandoned — 
Mortg^ee subs^nently obtaining possession after pur- 
chase in exeention of his mortgage-decree — Widow of 
raiyat remaining in permissive possession of homestead 
— ^Abandonment held complete — Stranger’s imperfect 
title held became perfect by S. 43, T. P. Act — Stran- 
ger’s suit for possession held not barred by res judicata 
as the cause of action and fact of abandonment came 
into existence after the decision of the prior suit. (Yol 21) 
1984 Cal 82 (84). 

[3] Trust suit — Previous suit for formation of a 
scheme — Subsequent suit for modification of scheme 
I^SiSed on events happening subsequent to the previous 
SULt is maintaanable — Prior events may be admitted 


in evidence to consider the proposed modification. 
(Yol 12) 1925 Mad 1070 (1072). 

23. ‘‘Ought”. — [1] It is not enough that the 
ground of attack or defence might have been raised. It 
is necessary to establish that it should have been raised. 
(Yol 22) 1935 Lah 753 (756). (Reversing (Yol 18) 1931 
Lah 217.) 

[2] The word “ought” in Expl. 4 should be consi- 
dered with reference to the array of parties to the 
previous litigation and the nature of the estate claimed. 
(1912) 17 Ind Cas 334 (337) (Oudh). 

[3J Plea that might, but not ought to, have been 
raised, is not barred, (Yol 8) 1921 Lah 17 (19); (Yol 10) 
1923 Bom 145 (145, 146); (Yol 12) 1925 Cal 427 (430); 
(Yol 14) 1927 Mad 120 (121); (Yol 14) 1927 Rang 333 
(334), 

[4] Defendant must be bound to raise defence. (Yol 20) 
1933 Lah 279 (282); (Yol 26) 1939 Cal 692 (694) : ILR 
(1939) 2 Cal 551. 

[6J Matter in subsequent suit essentially different— 
Subsequent suit is not barred. (Yol 16) 1929 Lah 872 
(874 r : 11 Lah 99. 

[6] Previous suit confined to a particular right only, 
general right not being in question — Plea claiming 
general right in subsequent suit is not barred by con- 
structive res judicata, (Yol 17) 1930 Mad 701 (701) : 53 
Mad 761. 

[7] Plea not necessary but might be made is not 
always res judicata. (Yol 2) 1915 Mad 420 (420); (Yol20> 
1933 Cal 793 (794). (Decree for rent — Plea of disposses- 
sion by tenant not barred.); (Yol 14) 1927 Lah 505 
(506) ; 8 Lah 308. (Plea of co-ownership found — Sub- 
sequent plea to prevent obstruction of joint user not 
barred.); (Yol 4) 1917 Lah 139 (141), (Suit to recover 
share of inheritance — Subsequent suit for declaration 
for share in decree owning interest therein was held 
maintainable.); (1912) 1912 Pun L R No. 134 p, 413 
(415), (Previous suit for declaration that land was 
Shamilat Deh — Subsequent suit for declaration of title 
—Not barred.); (Yol 14) 1927 Mad 61 (62). (Suit by one 
alienee from members of joint family impleading 
another alienee of other items — Latter is not bound to 
enforce his remedy in the same suit); (Yol 4) 1917 
Oudh 410 (414) : 19 Oudh Cas 171. (Suit by heir 
against Mahomedan wife in possession for share— Claim 
for dower debt not set up in defence — Subsequent suit 
for dower debt not barred.); (Yol 24) 1937 Sind 155 
(156). 

[8] The question whether the person ought to have 
raised a point in a suit so that his failure to raise it 
should preclude him from raising it in a subsequent suit 
is a question of fact, (Yol 7) 1920 Nag 177 (179); (1908) 
31 Mad 385 (390). 

[9] The test to be applied in order to determine 
whether a matter ought to have been made a ground of ' 
attack in a previous suit is whether the matters are so 
dissimilar that their union might lead to confusion. 
(Yol 17) 1930 Lah 487 (488); (Yol 10) 1923 Bang 122 
(123, 124) : 11 Low Bur Rnl 451. 

[10] Previous claim of keittima bars subsequent claim 
as apatitha. (Yol 15) 1928 Bang 9 (10, 11) : 5 Rang 565; 
(Yol 20) 1933 Gal 900 (903) : 60 Cal 1158 (Reversioners 
are not bound to question legal necessity in suit for pos- 
session.); (Yol 22) 1935 Lah 489 (490). (Pre-emption 
suit — Subsequent suit by minor challenging sale not 
barred: (Yol 22) 1935 Lah 44, reversed.); (Test of evi- 
dence — The fact that the two claims have to be supported 
by evidence is not a satisfactory test.) (Yol 22) 1935 
Mad 90 (90). 

[11] Plea not directly relevant for the decision of the 
question raised in the suit need not be raised. (Yol 12} 
1925 Mad 226 (226)® (Yol 16) 1929 Lah 294 (295)®^ 
(Yol 15) 1928 Lah 489 (491)* 
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[12] Where it i-s not certain that a matter would 
have affected the result of the suit it cannot be said that 
it ought to have been raised. (Vol7) 1920 Pat 291 (322): 
o Pat Ii Jour 164*P (1911) 9 Ind Cas 585 (586) (Cal). (A 
defendant who had been impleaded in a suit for decla- 
ration and possession on the ground that he had pur- 
chased a portion thereof is not bound to put forward 
therein a plea of under-tenancy with respect to the 
holding.)' 2 « (Tol 1*2) 1925 Lah 552 (553). (Judgment- 
debtor’s omission to challenge liability creates no estop- 
peljiJ* (1913) 9 NagL E 143 (144). (The failure to advance 
a claim to pre-empt as a defendant to a suit on a mort- 
gage is no bar to a subsequent suit for pre-emption.) 

[13] Two grounds for relief not mutually destructive 
must be impleaded in suit — Otherwise fresh suit would 
be barred. (Vol 4) 1917 Mad 481 (482, 483)'i« (Vol 13) 
1926 Oudh 545 (545). (Pre-emption suit — Pre-emptor 
is not bound to set up his own title.); (Vol 8) 1921 Pat 
326 (327). 

[14] It is not necessary to put forward a claim and 
also an inconsistent claim in the alternative in the same 
suit. (1913) 24 Mad L Jour 418 (421)«« (Vol 27) 1940 
Lah 27 (29)* (1928) 107 Ind Cas 110(112) (Lah). (H its 
introduction would have been incongruous to the matter 
of that suit.)* (Vol 29) 1942 Oudh 286 1287, 288)* (1909) 
12 Oudh Cas 347 (358). (Suit on title — Inconsistent 
titles need not be set up — 9 Oudh Cas 235, overruled.) 

[15] Minor through guardian though bound to object 
to validity of alienation by father omitting to do so in 
previous suit — He cannot reopen matter in subsequent 
suit. (Vol 22) 1933 Lah 44 (46). (Eeversed on another 
point in (Vol 22) 1935 Lah 489.) 

[16] Suit for mere declaration — Possession not asked 
— Subsequent suit for possession is barred as the relief 
of possession should have been asked in the former suit, 
(Vol 9) 1922 Nag 129 (134) : 21 Nag L B 124. 

[17] Suit on agreement for arreajrs of maintenance 
— Second suit — Plaintiff not entitled to rely on events 
prior to former suit. (1912) 1912 Mad W N 182 (182, 
183). 

[18] Suit for rent against four defendants — Defence 
that plaintiff alone cannot sue as there are other co- 
sharers held not barred by res jtidicata^ (Vol 31) 1944 
Oudh 281 '282). 

[19] Validity of will disputed in prior suit — Plea 
against speciffc provision of will not necessary in it — 
Subsequent suit against that specific provision will not 
be barred. (Vol 15) 1928 Lah 967 (969) : 10 Lah 389. 

[20] Suit for recovery of money, by lessor of right to 
receive offerings at temple, on basis of a kabuliyat — 
Suit decreed — Subsequent suit for recovery of money 
for another period on the basis of same kabuliyat-— 
Lessee pleading that the right being not transferable 
transfer was void — Lessee ought to have taken plea in 
previous suit, hence defence is barred. (Vol 15) 1928 All 
721 (723) : 50 All 394. 

[21] Suit for specific performance of a contract of 
sale — EeUef as to possession need not be asked. (Vol 12) 
1925 Bom 181 (182). 

[22] First suit on title by purchase — Second suit on 
title by inheritance — Second suit is barred. (Vol 10) 
1923 Mad 257 (259) : 46 Mad 135. 

[23] A plea that an alienation is valid on the ground 
that the next reversioner has given consent ought to 
have been raised in a prior suit for declaration of the 
invalidity of the alienation and could not be set up in a 
subsequent suit for possession. (1909) 3 Ind Cas 117 
(121) (AD). 

[24] Plaintiff suing to recover property from defen- 
dants alleging his reversionary right to the last male 
Bolder — Another suit against same defendants regard- 
ing the same property as zeYersioneE of the leinale 


holder in possession is barred. (Vol 13) 1926 Mad 234 
(234). 

24. Partition spits. — [1] That generally only one 
suit for partition will lie represents settled law. (Vol 10) 
1923 Mad 584 (584), 

[See however (Vol 7) 1920 Cal 108 (109).] 

[2] Partition suit should comprise all properties 
though situated in different jurisdiction so far as their 
existence is known at the date of the plaint. I Vol 10) 
1923 Mad 584 (584, 585) *(1883) 7 Bom 272 (278). 

[3] Property omitted by a mistake in partition suit 
— Subsequent partition suit is not barred. (Vol 21) 1934 
Oudh 293 (295)* (Vol 18) 1931 Sind 27 (27). 

[4] Claim that ought to have been but was not raised 
in partition proceedings — Separate suit does not lie. 
(Vol 9) 1922 Bom 119 (120, 121) : 46 Bom 327* 
(Vol 25) 1938 Lah 671 (673)* (Vol 13) 1926 Oudh 509 
(510, 311) : 1 Luck 210. (Plea of irredeemable mortgage 
if not raised in previous partition proceeding is barred.) 

[5] Though, ordinarily, it may be convenient that 
all questions, relating to the administration of the 
affairs of the family, should be settled in a partition 
suit, there is no principle of law which prevents the 
coparceners from restricting the scope of the suit to 
what may be necessary for the grant of the relief 
claimed by the plaintiff. (Vol 26) 1939 Mad 70 (74). 

[6] Suit for possession of specific portion of the 
holding on allegation. of partition — Allegation found 
against plaintiff — Subsequent suit for partition of the 
whole holding is neither barred by S. 11 nor by 0. 2, 
E. 2. (Vol 8) 1921 Low Bur 13 (15) : 11 Low Bur Eul 1. 

[7] Where first suit to enforce partition effected by 
father is dismissed a second suit for partition aft^ 
father’s death is not barred because cause of action in 
prior suit was partition deed executed by father and 
there was no obligation on plaintiff to sue in the alter- 
native for partition though he certainly might have 
done so if he liked — ^Agoin, when he leali^ his mistake 
and asked for leave to amend which was refused, it 
becomes the direct cause of omission from the saiA 
(Vol 10) 1923 Bom 467 (468). 

25. Suits based on title. — [1] Suit for possession 
of land dismissed — Subsequent suit for same land on 
different title is barred. (Vol 5) 1918 Cal 535 (536). 

[2] Dismissal of a suit in which the claim to recover 
property was based on survivorship will bar a suit 
based on reversionary right. The plaintiffs ought to 
have pleaded their heirship as a ground of title, (1901> 
25 Bom 189 (197). 

[3] Later suit based on different title and cause of 
action and relating to different property — AltemaMve 
ground of title not pleaded in previous suit k not 
barred by res judicata — Previous suit k not res jvdir 
C 2 ta. (Vol 10) 1923 AU 176 (179) : 45 AU 59. 

[4] Omission to claim right -of way alternatively in* 
title suit does not bar separate suit for that relief. 
(Vol 7) 1920 Cal 600 (601) 

[5] Suit on title against defendant decreed — Plain- 
tiff taking possession under decree but dispossessed by 
defendant — Plaintiff suing again for possession — Defen- 
dant’s plea of thekadari rights of possession k barred 
by S. 11. (Vol 14) 1927 Oudh 341 (344). 

26, Directly and substantially in issue — [1] When 
question is directly and substantially in issue between 
same parties in prior suit it operates as res judicata in 
a subsequent suit. (Vol 0) 1933 Cal 923 (923) : 60 Cal 
1171 ; (Vol 15} 1928 All 62 (64). (Two or three issues 
in a suit — One or some of them decided — Second suit, 
on same grounds but some more reliefs claimed — ^Find- 
ing in the former suit is *res judicata \] ; (Vol 11) 1924 
Bom 118 (119) ; (1913) 37 Bom 224 (230) ; (Vol 12). 
1925 Oal 985 (986, 988) ; (1909) 13 Oal W N 281 (284) ; 
(Vol 25) 1938 Pat 306 (307) ; 17 Pat 451 (SB). 
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[2] Decision on a point not directly and substantially 
in issue cannot operate as res judicata in a subsequent 
suit. (Yol 15) 1928 Nag 169 {171) ; (Yol 12) 1925 All 
794 (795) ; (Yol 10) 1923 Cal 379 (380) : 50 Cal 475 ; 
(Yol 6) 1919 Cal 40 (42) ; (1909) 36 Cal 75 (82); (Yol 31) 
1944 Mad 237 (238) ; (Vol 24) 1937 Mad 254 (257): ILK 
(1937) Mad 364. (There can be no Wes judicata^ laying 
down a wrong rule of law between parties for future 
guidance also.); (Vol 9) 1922 Oudh 251 (254) : 25 Oudh 
•Cas 157 ; (Vol 4) 1917 Oudh 66 (69). 

[3] Subject-matter of the two suits need not be com- 
mon. (Yol 14) 1927 Mad 273(275); (Yol 10) 1923 All 613 
(615) : 45 All 515 ; (1935) 61 Cal L Jour 301 (303) ; 
(Yol 12) 1925 Oudh 390 (391) ; 29 Oudh Cas 93 ; (Yol 
12) 1925 Oudh 118 (119). 

[4] Matter in issue and not “subject-matter of suit,** 
forms essential test of res judicata. (Yol 17) 1930 Cal 47 
(o0):57 Cal 258; (Yol 20)1933 Oudh 535(537): 9 Luck 237. 

[5] Issues must be identical and not only allied. 
(Vol 4) 1917 Pat 47 (49) ; (Yol 16) 1929 Cal 201 (202) ; 
(Yol 2) 1915 Mad 1107 (1110). (Test of application of 
res judicata is whether the issue was same, quite apart 
from fact that decision now would be quite different.); 
(Yol 10) 1923 Pat 65 (68) : 2 Pat 110. 

[6] The question whether a matter is directly and 
substantially in issue depends on whether parties and 
‘Court have dealt with the matter as if there was relief 
claimed in respect of it. (Yol 3) 1916 Cal 504 (505); 
•(Yol 2} 1915 Mad 1107 (1110); (Vol 29) 1942 Oudh 309 
‘(810); (Yol 14) 1927 Oudh 625 (626). 

[7] It is not necessary that before a matter can be 
said to be ‘res judicata/ it should form the subjeot- 
matteac of a definite issue. If theCourt can gather from 
the material before it, namely, the pleadings, judgment 
and the decree, that the matter was directly and sub- 
stantially in issue and formed the basis of the judgment 
arrived at in the earlier suit either expressly or by 
necessary implication, then principle of ‘res judicata* 
would apply. (Yol 25) 1938 Bom 291 (294); (Yol 18) 1926 
Cal 1022 (1027); (1913) 20 Ind Cas 700 (700) (Cal). (The 
•question of res judicata is one of substance and not of 
iorm.); (1894) 21 Cal 430 (433); (Vol 24) 1937 Mad 709 
(710); (Yol 6) 1919 Mad 212 (215); (1913) 1913 Mad W N 
858 (861). 

. [8] Issue raised by parties even improperly, and 

^decided by the Court is Wes judicata'. (Yol 14) 1927 All 
'80S (804); (Vol 19) 1932 P 0 50 (51). 

[9 & 10] Framing of issues does not of itself make the 
matter to which such issues relate “directly and sub- 
-stantially in issue.** (1895) 17 All 174 (195), 

[11] Decision based on findings of two issues where 
ifinding on one issue was sufiSeient — Findings on both 
issues are res judicata. (Yol2)1915Mad864{S64)'®(Yoll2) 
1925 Ali 546 (547) : 4.7 All 778® (Yol 13) 1926 Cal 1003 
(1004, 1005)® (Yol 8) 1921 Cal 750 (753)®(1897) 24 Cal 
900 (906, 907) ® (Yol 16) 1931 Lab 385 (337) ® (Yol 5) 
•1918 Lab 250 (255, 256) 4 1918 Pun Be No 13® (Yol 4) 
1917 Mad 299 (305), 

[12] Question abandoned by plaintiff but decided by 
<Jonit at expr^s request of defendant is res judicata. 
(Vol 11) 1924 P C 144 (149) : 61 Cal 631 ; 51 Ind App 
;293 (P C). 

[13] Where a recurring liability is the subject of a claim , 
a pacevious judgment dismissing the suit upon findings, 
wMeh do not go to the root of the title upon which 
jthe Cl a im , rests, cannot operate as res judicata^ but not 
eo if the rtitle itself is negatived. (1889) 11 All 148 
(ISm© (Vol 16) 1929 Ali 29 (30, 31)® (Vol 13) 1926 Pat 
’2^(288). (Cause of action a recurring one — Still, matter 
directly and ^bstantially in issue is res judicata.) 

The.righttcsue for ejectment accrues from year 
Jtu year, ipiepeifore, a.pre^Qus suit for ejectment does 


not bar a subsequent suit for the same against the same 
parties. (Vol 13) 1926 All 34 (34). 

[15] Where a person transfers his property and it is 
sold in execution of a decree against the transferor, and 
transferee sues under C. P. 0,, O. 21, B. 63 and the 
transferor is made defendant along with the attaching 
creditor, though the transferor may admit plaintiff’s 
claim, decision against plaintiff operates as res^ judicata 
in subsequent suit between transferor and transferee, 
(Yol 12) 1925 Mad 319 (320). 

[16] For illustrations of “matter directly and sub- 
stantially in issue” see the following cases. (Yol 30) 1943 
All 362 (365) : ILB (1943) All 792. (Previous suit 
claiming title by adverse possession — Decision that 
land belonged to Government operates as res judicata 
in subsequent suit claiming easement— (Yol 29) 1942 All 
405, Beversed)MldB0) 1930 AU L Jour 1569 (1570). (Suit 
for restitution of conjugal rights decreed in favour oi 
husband and plea of impotency decided against defen- 
dants — Subsequent suit by wife for dissolution of 
marriage on ground of husband’s impotency is barred.)® 
(1908) 30 All 36 (37). (In a suit for redemption, settle- 
ment of account between parties is directly and substan- 
tially in issue and the decree directs complete and final 
account of what will be due to the claimant on the 
fixed date. The party redeeming cannot subsequently 
sue for profits realized by the mortgagee in possession.)® 
(Yol 28) 1941 Bom 247 (250) : I L B (1941) Bom 361. 
(Suit fox specific performance — Subsequent suit for 
possession is not barred.)® (1902) 26 Bom 661 (667)® 
(Yol 22) 1935 Cal 725 (725). (Decision on question as to 
whether Transfer of Property Act, or Bengal Tenancy 
Aot applies, in a previous suit for rent, operates as Wes 
judicata' in a subsequent suit for possession.)® (Yol 15) 
1928 Cal 459 (460). (Decree in partition suit directing 
that some of the properties should remain joint — Sub- 
sequent suit for their partition barred.)® (Yol 8) 1921 
Cal 368 (375). (Decision whether particular issue arises 
in a suit is as much res judicata as decision of issue on 
merits.)®(1886) 12 Cal 484 (493, 494) : 12 Ind App 188 
(P C). (Question of permanent tenure.)® (Yol 11} 1924 
Lah 702 (706). (Validity of mortgage is directly and 
substantially in issue in suit on pro-note executed in 
lieu of interest on mortgage.)® (Yol 1) 1914 Lah 24 (26): 

1914 Pun Be No. 12. (Puisne mortgagee’s suit against 
prior mortgagee for redemption and against mortgagor 
for possession— Subsequent suit against mortgagor for 
possession.)®(Yol 13) 1926 Mad 816 (820) : 49 Mad 691. 
(Mortgage suit for sale — Eight to redeem is in issue — 
Decree for sale bars a fresh suit for redemption.); 
•(Vol 5) 1918 Mad 761 (764, 755). (Cause of action for 
partition is one and same and once it has merged in 
decree a second suit for partition is barred.)® (Vol 2) 

1915 Mad 1107 (1110). (In suits by son to set aside 
father’s alienation before and after death of father 
question of purchaser’s adverse possession would be 
same and decision operates as res ^’wdicain.)®(Vol 21) 
1934 Oudh 50 (52) : 9 Luck 291. (Mortgage suit — Issue 
as to whether trees were included in mortgage pro- 
perties necessary from pleadings — Decision that trees 
were not in mortgaged property acts as res judicata)^ 
(Vol 17) 1930 Pat 71 (75, 76). (Suit by reversioner to 
set aside alienation by widow — Issue of heirship speci- 
fically raised and decided — Subsequent suit by same 
person on inheritance opening by death of last female 
owner — tissue of heirship is res judicata.) 

[17] For illustrations of matter not “directly and 
substantially in issue” see the following eases. (Vol 27) 
1940 P C 222 (225): ILK(1940) Ear PC 460, (Court con- 
struing* award to decide main issue whether it had 
jurfedietion to entertain it and deciding that it had no 
jurisdiction — Construction of award is not res judicata 
— Decision Uis to jurisdiction* is.- res judicata aaad 
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not reasons therefor.)®* (Vol 19) 1932 P C 126 (129). 
(Genuineness of mutarrari grant decided in former suit 
I annot form res jiidicaia in subsequent suit for posses- 
Hon.)'5^(Voi 12) 1925 P C 63 (69, 70) : 52 Ind App 145 : 
47 All 250 (P Ck (Suit by beirs against -widow for pos- 
session dismissed for non-payment of dower-debt ordered 
by Court to be paid by plaintiS to wido-w-i-Second suit 
for rossession by beirs is not barred.)*P (Yol 16) 1929 
Ali 696 i697l. (Suit for redemption — Possession of part 
of mortgaged property claimed — Subsequent suit for 
proportionate contribution for part owned by other 
party is not baiTed.li'$‘(Yol 14) 1927 All 39 (40) : 48 All 
803." (Prior suit against ^lahomedan widow, in posses- 
sion of estate in lieu of dower, for recovery of share — 
Conditional decree on payment of certain sum passed — 
Failure to pay — Subsequent suit by daughter of prior 
claimant claiming her share is not barred.)^* (Yol 10) 
1923 AU 586 (590) : 45 All 581. (Ostensible vendee 
suing vendor for possession— Defendant pleading usu- 
fructuary mortgage in plaintiff’s favour but plaintiff 
claiming sale — SiHt decided in plaintiff’s favour — Held 
that decree could not operate as res jiuLicata on tbe 
question whether the deed was a mortgage or sale.) '$‘(Y ol 6) 
1919 All 128 (134); 41 All 538. (Suit against Mahomedan 
widow for recovery of property held by her in lieu of 
unsatisfied dower — Plaintiffs granted decree for posses- 
sion on payment within specified time of their share of 
dower-debt — Failure by plaintiffs to make payment — 
Property then gifted by widow to sons and daughters of 
her sister’s son — Suit by heirs for possession of their 
share after her death held not barred.)^*{Yol 4) 1917 All 
292 (294) ; 39 All 379. (Suit on mortgage — Mortgaged 
property held inalienable— Certain other property at- 
tached in execution — Question of inalienability of pro- 
perty under attachment is not res ywd^ca^a.)^^'(1907) 29 
All 331 (339) : 34 Ind App 72 (PC). (Former suit for 
pre-emption — Subsequent suit by reversioner for re- 
covery of property alienated by widow.)® (Yol 22) 1935 
Bom 144 (148). (In a suit brought by plaintiff it was de- 
cided that sale-deeds of some lands claimed by plaintiff 
were bogus and therefore ownership remain^ with 
vendor — Subsequently, plaintiff filing another suit for 
other lands under sale-deeds — Plaintiff’s title to the 
lands held not extinguished nor his claims in respect of 
those lands held barred.)®(Yol 17) 1930 Bom 132 (135): 
54 Bom 162. (Suit between cosharers,)® (19 12) 36 Bom 
548 (549, 550). (First suit under general law — Second 
suit under special law.) ® (1902) 26 Bom 25 (32). (If a 
"thing be not directly and precisely alleged, it shall be 
no estoppel.)® (Yol 22) 1935 Cal 641 (642). (Where form 
in which the parties were arrayed in a previous suit, 
prevented raising of questions under consideration in a 
subsequent suit, the decision in the former was not bar 
to the subsequent suit.) ® (Vol 12) 1925 Cal 225 (232). 
(Decision that will was “wholly valid” does not bar 
question as to validity of its provisions regarding suc- 
cession to the shebaitship, when the only question in 
the previous ease was about the extent of bequest that 
operated under will.)® (Yol 6) 1919 Cal 974 (974). (Dis- 
missal of suit for declaration of title for survivorship is 
not res judicata on plaintiff’s claim in a subsequent 
suit for declaration that certain alienation shall bind 
Teversion.)®(Yol 7) 1920 Cal 373 (373). (Suit to eject 
defendant alleged to be under-ra%n(S — Defendant found 
to have protected interest under S. 160, Bengal Tenancy 
Act — Suit dismissed — Subsequent suit to restrain de- 
fendant from cutting trees — Question of status raised — 
Previous judgment held did not operate as res judicata 
as question was not directly involved.) ®(Yol 6) 1919 Cal 
123 (124). (Suit by plaintiff for declaration of a public 
right of way, alleging special damage — Previous suit for 
similaj: declaration dismissed on ground that plaint did 


not disclose any cause of action. Held, that second suit 
was not barred by res judicata,) ® (Vol 3j 1916 Cal 43 
(43, 44). (Previous suit by mortgagee to remain in pos- 
session till his debt is satisfied out of the usufruct 
against mortgagor does not bar a subsequent suit for re- 
demption.)®(Yol 20) 1933 Lab 534 (535, 536). (J died 
— Suit by heirs of S and B alleging J, 8 and B as real 
brothers propounding certain pedigree which was held 
not proved and suit was dismissed as J, S and B not 
proved to be brothers — Subsequent suit by heirs of B 
claiming to be heirs to descendant of ^.basing claim on 
same pedigree — B’s heirs cannot propound pedigree being 
barred by rule of res judicata,)^(V ol 16) 1929 Lab 833 
(833, 834). (Suit for ejectment dismissed — Suit for re- 
demption brought— Decision in prior suit cannot ope- 
rate as res j udicata.)^{y ol 8) 1921 Lab 20 (23) : 2 Lah 
207. (Decision that plaintiff was entitled by custom as 
son of kept wife to inherit to deceased is no bar to ad- 
judicating on question as to whether he is legitimate son 
under Hindu law.) ® (Yol 6) 1919 Lah 130 (130). 
(Though a mortgage suit is dismissed as time-barred a 
subsequent rent suit by mortgagee against mortgagor is 
nol barred on that account.) ® (1911) 1911 Pun L B 
Ko. 11 p. 31 (45) : 1910 Pun Be No. 97. (Issue raised in 
previous suit as to what share a certain person is en- 
titled to does not bar a subsequent suit as to decision of 
tbe heirship to the estate.) ® (Yol 32) 1945 Mad 396 
(400) : ILB (1945) Mad 420. (Decision that bed of por- 
tion of river belongs to Government cannot operate as 
res jitdieata in considering whether bed of different 
portion of same river belongs to Government.)®(yol 23) 
1936 Mad 988 (989). (Finding negativing partition of 
particular date alleged by V cannot bar question whe- 
ther V died joint with P at a date earlier than the 
alleged partition by F.)® (Yol 9) 1922 Mad 413 (415). 
(Behgious endowment — Scheme of management made 
in previous suit — Later suit for scheme on new facts is 
not barred.)® (19 10} 83 Mad 162 (163, 164). (Dismissal 
of a suit for revocation of an agency does not bar a 
second suit by the same principal for dismissal of the 
agent on the ground of misconduct.) ® (Yol 20) 1933 
Ou(ih 415 (419) : 9 Luck 97. (Previous partition pro- 
ceedings initiated by third person — Determination of 
shares of parties to subsequent suit not necessary — Sub- 
sequent suit to determine rights inter se is not barred.) ® 
(Yol 18) 1931 Oudh 263 (266) : 7 Luck 73. (Suit for 

possession dismissed — Suit for redemption brought 

Decision in previous suit does not operate as res 
jttdicata.)'^[Y ol 16) 1929 Oudh 463 (466) : 4 Luck 250. 
(Prior mortgagee who is also puisne mortgagee implead- 
ed in suit by mesnmmortgagee as subsequent mortgagee 
— ^No contest as to prior mortgage — Prior mor%agee’s 
r^hts are not barred by resi judicata,) ® (Vol 5) 1918 
Oudh 98 (99), (Finding in a previous suit as to the 
amount of mesne profits will not operate as res j'udtcata 
in a subsequent suit for mesne profits in respect of other 
years.)®(Yol4) 1917 Oudh 46 (47): 20 Oudh Oas 237. (Suit 
under S. 9, Specific Belief Act — Eight to relief based on 
fact of previous possession — Decision upon question of 
title does not operate as res j udicata.)^(y ol 26) 1939 
Pat 633 (636). (Judgment decidhig merely party’s liability 
to pay is not res judicata in subsequent suit regarding 
nature of sum.)® (Vol 21) 1934 Pat 515 (518). (Suit for 
declaration on title to certain share — Partition by Col- 
lector in the meantime forming six estates out of parent 
estate— Execution and obtaining of possession of share 
decreed- Befusal by Collector to record plaintiff’s name 
— Fresh suit for distribution of decreed share to newly 
formed estates — Suit held not barred by S. 11 or 0* 2,. 
Eule 2.) 

27. Incidentally in issue. — [1] Issue not 
directly in issue in previous suit is not res judicata. 
(Vol 10) 1923 Oudh 139 (141)* 


IM. 32. 
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[2] A fact cannot be in issue directly when the jiitlg' 
nient can be correct whether the iaet cxi'^ts or noU 
iVol 18) 1931 Cal 353 (3501. 

[3] Judgment is not eonelusive on inattfi’s brought 
ineiclentally during trial, (Vol IS) 1931 Cal 353 (350); 
(Tol 3) 1910 All 2(5 (27). (Incidental determination of 
an issue of title in a suit for rent is no bar to any 
issue of title being raised subsequently.) ^ (Vol 22) 
1935 Cal 792 (TOSl.'J^Vol 3) 1916 Cal 504 (505). (Inei- 
deiitai finding as regards boundary of a plot in a pre- 
vious suit is not res judicata as regards the question of 
title ot that strip in a subsequent suit.) ^ (1893) 20 Cal 
888 (894)'J< (Vol 22) 1935 Mad 634 (636) * (Vol 8) 1921 
Mad C94 (695). 

[4] Order under 0. 22, E. 5 is not res judicata but 

is final so far as suit in which it is made is concerned 
^-Subsequent decision in separate suit does not affect 
lights of parties In former suit. (Vol 26) 1939 Nag 147 
(148, 149) : ILB (1939) Nag (1906) 28 All 109 

(lll)«‘{Vol 28) 1941 Lah 142 (143)<3&(Vol 21) 1934 Lah 
465 (467) ^ (Vol 27) 1940 Nag 99 (100) ; I L E (1941) 
Nag 73e5 ^ (Vol 8) 1921 Nag 23 (24) : 17 Nag L E 45 »3& 
(Vol 24) 1937 Oudh 220 (222) : 13 Luck 20 (FB). (Over- 
ruling (Vol 20) 1933 Oudh 207 : 8 Luck 477.) ^ (1937) 
1937 Oudh W N 782 (784). 

[But see (Vol 13) 1926 All 439 (439) : 48 All 422.] 

28. Issue of fact. — [1] Decision between parties 
though given on a mistake of fact, will operate as res 
judicata. (Vol 10) 1923 Mad 545 (550)i5‘lVol 6) 1919 
Mad 359 (360, 361) (A party*s ignorance of a ground 
of plea during the former litigation does not make the 
former decision any the less binding.) 

[2] Decision on a question of fact is res judicata 
though erroneous. (Vol 15) 1928 Cal 717 (719)-$^ (Voi 5) 
1918 Lah 350 (351) : 1918 Pun Ec-No. 82. 

[See however (Vol 1) 1914 Oudh 25 (29)]. 

[3] The question whether an issue was substantially 
raised and decided is one of fact. (Vol 6) 1919 Bom 8*1 
(82) : 43 Bom 568. 

29. Issue of law. — [1] A defence or claim based on 
a question of law is a “matter** within the meaning of 
the section. As matter must sometimes include an issue 
o! law and where the point of law directly adects the 
rights in litigation between the parties to the suit it is ti 
matter within the meaning of the section. (Vol 5) 1918 
Mad 1309 (1312). 

[2] Section does not deal wfith points or i>oints of law 
or pure points of law — Decision is binding and not the 
reasoning. (Vol 15) 1928 Cal 777 (781, 782) : 50 Cal 
723. 


[3] Question ot law may also sometimes be res 
judicata as between the parties. (Vol 30) 1943 Boiu 
288 (291) : I L E (1943) Bom 400.a&(Vol 23) 1936 P G 
46 (48, 49) : 15 Pat 203 : 63 Ind App 53 (P C). (Deci- 
sion on construction of a section of a statute. Beversing 
(Vol 19) 1032 Pat 337 : 12 Pat 147.)6&(Vol 19) 1932 Nag 
90 (91)*J((Vol 11) 1924 Pat 265 (265) : 2 Pat 771. 

[4] Erroneous decision on a question of law operates 
as res judicata between the parties. (Vol 14) 1927 All 
297 (297) : 49 All 643© (Vol 14) 1927 All 206 (207)© 
(1902) 24 AU 138 (141) ©(1893) 15 All 327 (330)© 
(Vol 17) 1930 Bom 135 (138) : 53 Bom 676©(Vol 13) 
1926 Bom 481 (489)©[1907) 31 Bom 128 (lS7)©lVol 30) 
1943 Cal 460 (462, 463)©{Vol 23) 1936 Cal 200 (202) 
©(Vol 28) 1941 liah 169 (171)©(Vol 20) 1933 Lah 325 
^26) : 14 Lah 442©(Vol 22) 1935 Mad 835 (836) : 59 
Mad e2©(Yol 7) 1920 Mad 246 (249). (Mistake of law 
ca»nnot afeet decree being res judicata unless for fraud 
or coUudon.)© (1910) 7 Mad L Tim 84 (84)©{Vol 11) 
W24 Na« 422 (423)© (Vol 6) 1918 Oudh 15 (16)© 

MWJ fei 66S (S87) ; 9 Pat 674®(VoI 4) 1917 Pat 581 


(532). {Erroneous decision on the question of construc- 
tion of a document.) 

[5] Alteration of law by subsequent decisions does not 
aSect the principle of res .ludicata buc Legislature miehr 
affect it. (Vol 15) 1928 Cal 777 (780, 781) : 56 Cal 72S 
(F B), (32 Cal 749, overruled )©{Voi 32) 1945 All l^i 
(126) : I L E (1945) All 73 © (Vol 12) 1926 Cal 1193 
1194©(1884) 10 Cal 1087 (1091)©(Vol 11) 1924 Pat 265 
(266) : 2 Pat 771. 

[6] Where a suit was already decided but subse- 
quently the law was changed by a Government notifica- 
tion, it was held that the notification does not stand on 
a higher footing than legislative enactment and hence 
could not operate against res Judicata. (1912) 36 Bom 

617 (621, 622). \ ; vui 

[7] Where causes of action in two suits are difierear^ 
res judteata cannot be applied to imre questions of law. 
(Vol 16) 1929 Cal 445 (447)© (Vol 15) 1928 Cal 717 
(718) © (Vol 19) 1932 AH 169 (172) © (Vol 12) 1925 Vil 
761 (762) © (Vol 29) 1942 Bom 322 (324) : I L E (1942) 
Bom 798©(Vol 19) 1932 Bom 257 (259)©(Vol 17) 1939 
Lah 907 (910) : 12 Lah 52 © (Vol 24) 1937 Mad 254 
(257) : I L B (1937) Mad 364 © (Vol 20) 1933 Mad 59 
(61) © (Vol 6) 1918 Mad 1187 (1189) : 40 Mad 989© 
(1905) 28 Mad 517 (518, 519). (Whether principle 
would apply where party prevented from' appeal.)© 
(Vol 20) 1933 Rang 383 (384). 

[8] Erroneous decision of a question of law does not 
operate as res judicata. (Vol lO) 1923 Lah 16 (17)© 
(Vol 9) 1922 Lah 329 (334) © (1902) 24 All 44 (66> 
(19 All 202 overruled.) © (Vol 8) 1921 Bom 87 (90) : 45 
Bom 1260 © (Vol 31) 1944 Cal 13 (I4l © (19X2) 39 Cal 
848 (854) © (Vol 4) 1917 Had 597 (600) © (Vol 3) 1916 
Mad 845 (846) © (1911) 34 Mad 450 (452) © (1907) 30 
Mad 461 (463). 

[9] A point of law can never be res judicata. (1898) 
22 Bom 669 (671) © (Vol 5) 1918 Mad 1187 (1189) : 40 
Mad 989. (Eight established cannot be questioned.)© 
(Vol 15) 1928 Oudh 241 (244) : 3 Luck 392. (Construc- 
tion of document.) ©(Vol 16) 1929 Bang 55 (58) ; 6 Rang 

[10] The rule that estoppel by res judicata does not 
apply to a question of law has no force in the case of 
consent decree. (1912) 35 Mad 75 (88). 

[11] All questions of law cannot however be dealt 
with on the same tooting; on questions of jurisdiction 
the public and Court also are affected and decisions 
thereon do not operate as res judicata. (Vol 23) 1936 
Pat 198 (200) ; 14 Pat 633© (Voi 16) 1929 All 132 (132) 
© (Vol 23) 1936 Bang 87 (89) : 14 Rang 94 © (Vol 24) 
1937 Pesh 62 (63). 

[12] A decision on an abstract question of iavr is not 
res judicata. Where a decision on a point of law, whe- 
ther it be on a construction of a document or of a 
statute or on Common law or on customary law, settles 
* question that arises directly out of the confiicting 
views as to the rights of the parties, it is res judicata. 
(Vol 5) 1918 Mad 1309 (1311, 1313). 

[13] Where there are conflicting decisions on a point 
of law the adopting of one view in the decision does 
not constitute an erroneous decision and therefore the 
decision is binding. (Vol 19) 1932 Oudh 246 (247). 

[14] A^ decision, even if erroneous, in a former suit 
that the issue between the parties was or was not barred 
by the plea of res jtidicata is, itself, a decision which 
operates as res judicata m. a subsequent suit. (Vol 24) 
1937 Lah 649 (651) © (Vol 20) 1933 Lah 606 (609) © 
(Voi 17) 1930 Pat 585 (586) ; 9 Pat 674© (Vol 15) 1928 
Cal 717 (719). 

30. Matter not in issue. — [1] The decision in a 
previous case on an issue which did not arise at alJ» 
cannot operate as res jtcdicata in a subsequent suit. 
(Vol 5) 1918 Lah 234 (235) ; (Vol 12) 1926 P 0 184 
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(187): .V2 lud App 291 : 21 ^ag L S 117 : 52 Cal 9Ti 
(PC). (Mete decree for share of profits <1^J€3 not conclude 
right to partition of a grant under the Berar Inain 
Buies.); (Vol 22) 1935 All {269)^lVol 20) 1933 All 
922 (923)6E*IVol IS) 1931 All 99 (lOU) : 52 All 901 ^ 
<Vo! 28) 1911 Cal 289 (291). (PiU'tition suit by cosimrer 
— Defendant cosbarer aileglng right of way over 
pvopnry ill suit to he taken into consideration at time 
<^f aliofment of shares — C'.alm not ebahenged, nor 
issue framed regardin^^ i: — Decision In partition suit 
is nut *res jiuhcnta^ i'ui* question of the existence 
of right of way. I ♦=< i.VoI lUi 19211 Cal 0T2 (075) 
(Mortgage suit — DtJVndant with Inteiest in 
equity of redemption liavuig also independent para- 
mount title — Latter not impeached — Claim decreed 
by default — Decree does not operate as res judicata in 
subsequent suit as regards paramount title.) ^ (Vol 
9) 1922 Cal 311 (312) ^ {Vul 7) 192(> Cal 888 (889) ^ 
(Plaintiff not allowed by Court to raise point can raise 
it in hubs^uenfc suit.); (Vol 8) 1921 Lab 133 (134) 
{Decision in respect of non-existing right is not res 
judicata,) ^ (Voi 25) 1938 Mad 581 (582, 583;^((Vol 
25) 1938 Mad 287 (288}6&(Vol 13) 1920 Mad 1128 (1129j 
(Prior suit for possession ba^ed on exclusive title — Sub- 
stMjuent suit for partition and posse -^sion iS not lurred.) 
>5» (Vol 13) 1926 Mad 683 : 40 Mad 596 (Parti- 

tion sab by a purcba-:r o. a coparoeuer^s interei>t 
ill It joint Hindu family is not barred by a prior 
dcclsi'Ui against him for declaration of bis right to"]>os- 
beb-‘ioa under O. 21, R. 103.) •$« (1917) 20 Iiid Cas 
17 (20) (Oudb) *5* (Vol 20) 1033 Sind 112 (113) : 26 
Sind L R 506. 


[2] A casual remark in a previous judgment does not 
operate as res judicata as the matter is not in is’iie 
and no proper finding is given, (Vol 3) 1916 Lah 369 
(370) : 1916 Pun Re Ko. 56. 

[3] Decision on issue not supirjrting ultimate decree 

cannot operate as res judicata* (Voi 29) 1942 Cal 1 
(14) : I Ij R (1941) 2 Cal 434 4* (Vol 10) 1923 Ail 495 
(497) : 45 All 466 (1911) 8 All L Jour 409 (410, 411) 

(Where in a case there are two findings either of which 
would in law be suflScient to dispose of the ease, that 
one ■which in the logical sequence of necessary issues 
should have been first found rendering the determini- 
lion of the other issue unnecessary is the finding which 
operates as res Judicata,) ^ (Vol 3) 1916 Bom 277 
(278} : 40 Bom 662 ^ (1894) 18 Bom 597 (602) 
(Where the defendant sets up two grounds of defence 
to the relief sought by the plaintiff and succeeds on one 
which cau.ses the dismissal of suit, the decision on the 
other issue in plaintiff’s favour cannot bs said to be 
material to the decision of the suit and is not res judi- 
cata.) {Vol 28) 1941 Cal 449 {451)*(Vol 22) 1935 Cal 
(733, 734, 735)«i(Yol 21) 1934 Cal 430 (432): 61 Cal 
(Vol 1) 1914 Lah 289 (290) ; 1914 Pun Re Ko 102 ^ 
(Vol 6) 1919 Mad 1097 (1099) «« (Vol 6) 1919 Mad 212 
(213) ^ (Vol 12) 1925 Oiidh 390 (391) ; 29 Oudh 
Cas 93. 


[4] Statement made obiter does not operate as res 
judicata. (Vol 22} 1935 Lah 96 (97) ^ fvol 23) 1936 
Lah 18 (21). 

[5] Mere presence of party on record is not decisive 
of the question of res Judicata. (Vol 19) 1932 Mad 207 
(212) : 55 Mad 483. 


[6] A finding against a pro forma defendant against 
whom no relief is claimed is not res judicata* (Vol 
15) 1928 Lah 493 (494) « (Vol 9) 1922 All 217 (219) : 
40 All 428 * (1905) 27 All 59 (61) * (Vol 1) 1914 Bom 
113 (113) : 39 Bom 29 (1890) 14 Bom 408 (415, 416) 

© (Vol 3) 1916 Lah 13 (13) ; 1916 Pun Re Ko. 65 ^ 
(Vol 6) 1918 Pat 263 (264). 

[But see (Vol 5) 1918 Mad 967 (968).J 


31. Mixed question of fact and law— [1] W'here 
the Court in a former suit had to consider questions 
of law as w'ell as questions of fact, the matter is not an 
abstract question of law- And the finding on a mixed 
question of law and fact is res judicata. (Voi 15) 1928 
Cal 777 (780) : 56 Cal 723 { F B) ; (Vol 13) 1926 Cal 
80 (81) <5* iVol 1) 1914 Cal 352 (356) ^ (Vol 13) 1926 
Lah 251 (252) * (Voi 4) 1917 Mad 299 (305). 

[See aUo (1906) 20 Mad 225 (231). (When it is not 
baiscd on a misapprehension of a general rule of law> 
a decision is res Judicata between the same parties in 
a subsequent suit. I j 

[21 What meant exactly hy ^‘mixed question of 
fact and law” in the convenient proposition that the 
doctrine of res Judicata does not apply to a ease of 
mixed question of fact and law ? The answer depends 
on the frame of the issues in the ease. Any issue in- 
volving both questions of law and of fact must be so 
split up as to admit-of a pure issue of law being framed 
on the hypothesis of a finding of fact one way or ano- 
ther.^ A decision on an abstract question of law is not 
res judicata but a decision on the construction of a 
document as settling the rights of parties is res judi- 
cata* (Vol 5) 1918 Mad 1309 (1313). 

r:r IWietber a particular stipulation contained in a 
kabuiiat having bean held to bo valid between tho 
parties, could be tried as an is«5ue again in a subsequent* 
suit is a mixed question of law and fact. (1901) 28 Cal 
318 (323}. 

[4[ In apre\Ious luigation between the parties it was 
decided that defendants were not entitled to deduct the 
Government revenue and the cesses but only the collec- 
tion charges from the gross income of the estate to 
determine the net assets upon which maliJeana was to 
be calculated ; Held^ that this being a mixed question 
of fact and law, the decision upon it though erroneous 
was binding upon the parties and their successors. 
(1912) 15 Cal L Jour 684 (686). 

[5] The question whether there has been eviction of 
the tenant by the landlord is a mixed question of fact 
and law. (1911) 13 Cal L Joiu* 119 (122). 

[6] Question as to whether certain custom is opposed 
to public policy is not an abstract question of law. (Vol 
20) 1933 Lah 606 (60S). 

j] Question as to cxecutability of a decree is not a 
pure question of law but leally one of construction of 
the decree. Hence, the principle of resjudicata applies. 
(Vol 20) 1 933 Lah 594 (595) : 14 Lah 409. 

[8] Vrhether a document was an award or not is not 
a question of law alone, but depends upon the conside- 
rdtion of the evidence of circumstances leading to the 
execution thereof. The questipn when decided may 
operate as res Jitdicata, (Vol 20) 1933 Lah 274 (277) ; 
14 Lah 31. 

[9] A redemption suit was dismissed under 0. 9, R. 2 
but before dismissal the issue of limitation was decided 
in favour of plaintiff. The decision on the question of 
limitation would operate as res judicata in a subsequent 
fresh suit for redemption by plaintiff as the issue invol- 
ved not merely a question of law but a mixed question 
of law and fact. (1913) 1913 Pun L B Ko. 156 p. 531 
(532, 533). 

32- Substantially in issue — [1] A decision on a 
point not substantially in issue in a suit cannot oj)erato 
as res judicata in any later suit in which it may be 
substantially in issue. (1911) 6 I»ow Bur Rul 93 (9B) 
*(Vol 25) 1938 All 555 (556) : I h R (1938) All 800 
«*{Vol 10) 1923 All 15 (16) a<(Voi 22} 1935 Gal 766 
(768) ©(Vol 17) 1930 Cal 5 (7) ; 56 Cal 639 ©(Vol 20) 
1933 Oudh. 104 (106), (Larger share cannot be claimed 
than found in previous suit inter partes.) 
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[2] Befusal of Court to decide irrelevant issues is 
not res judicata, (Vol 4) 1917 Pat 47 (49). 

33. Ex parte decree. — [1] Ex parte decree acts 
by ^vay of res jiidicata quits as mucli as decree passed 
on proper contest. (Vol 16) 1929 Ail 761 (762) (Vol 16) 
1929 All 346 (346)«. (Vol 1) 1914 All 386 {ZSm (1902) 
24 AH 138 (141)5< (Vol 28) 1941 Cal 574 (Vol 15) 

1928 Cal 717 (720)'J' (Vol 20) 1933 Lah 606 (609)ii« 
(Vol 10) 1923 Lah 560 (563) (Where the subject-matter 
of the subsequent suit was directly and substantially in 
i3sue.)4<(1910) 1910 Pun L B No. 47, p. 112 (114)'5<(Voi 12) 
1925 Mad 378 {379)4< (Vol 7) 1920 Nag 113 (114)© 
(Vol 11) 1924 Oudh 419 (420)© (1911) 12 Ind Cas 329 
(330) (Oudh). (If it can he ascertained precisely what 
matters were involved in the ex parte decree passed by 
the Court.) © (Vol 7) 1920 Pat 584 (586) (If the defen- 
dant is absent only at evidence stage, having appeared 
and filed a written statement, a decree though eaj parte 
would be res judicafa.)^[1^14) 7 Low Bur Bui 56 (59). 

[See however (Vol 7) 1920 Cal 541 (541). {Ex parte 
decree against joint debtors does not operate as res judi^ 
cata in contribution suit between them.) © (Vol 21) 1934 
Nag 33 (34) (Mortgage suit — Some defendants ex parte 
— Such defendants can plead paramount title in future 
suit.)] 

[2] Decision against person in his absence on matter 
of which he had no notice is not binding on him. 
(Vol 20) 1933 Mad 844 (846). 

[3] A decree for foreclosure passed ex parie against 
a person joined as defendant on the sole ground that 
he is in possession of the mortgaged property does not 
operate as res judicata so as to prevent him or his 
transferee from setting up a title paramount in a sub- 
sequent suit. (Vol 6) 1919 Nag 57 (59) : 16 Nag L E 
114 (P B). 

[4] An ex parte decree declaring the status of certain 
persons as reversioners wiH operate as res judicata in 
a subsequent suit between the parties and their repre- 
sentatives.' (Vol 1) 1914 All 386 (389). 

[6] Ex parte decree — Matter taken on appeal — Ex 
parte defendant having opportunity to contest appeal 
contesting it — Ex parte character is lost, (Vol 21) 1934 
Cal 179 (183). 

[6] ’^^ere a number of defendants have a common 
interest and the contest is carried on by some of them 
hona fide against the plaintifi’s claim, the defendants 
who are ex parte are bound by the decision as much as 
those who contested. (Vol 11) 1924 Mad 571 (573). 

[7] Defendant trying to set aside ex parte decree 
under O. 9, B. 13, failing to prove want of due service 
of summons— Defendant is barred from agitating same 
question in appeal or revision. (Vol 23) 1936 Pesh 1 (2)© 
{Vol 22) 1935 Pat 458 (458) : 14 Pat 439. 

[See however (Vol 12) 1925 Oal 663 (664). (Dis- 
missal of application under 0, 9, B. 13 — Matters in 
subsequent suit to set aside decree, outside scope of 
B. 13 — Question as to non-service of summons is not 
res judicata,)] 

[8] An ex parte decree can operate as res judicata 
only on an issue which is necessary to be determined. 
(Vol 4) 1917 Pat 585 (586, 587) ©(Vol 14) 1927 All 552 
(553) : 49 All 658. (Question as to competency of 
Court.)© (1909) 2 Ind Cas 11 (12, 13) (Oal). (Even as 
regards points which ought to have been taken but 
which were not taken in defence.)© (Vol 25J 1938 Lah 
227 (231). 

[9] The effect' of an ex parte decree does not depend 
on the quesidon whether the decree has or bnp not been 
executed. (Vol 1) 1914 Oal 849 (850). 

, [10] A rent decree though only ex parte is res judi~ 

the question of the existence of the relationship 
pf Imdted and tenant between the parties. (Vol 7) 


1920 Cal 77 (78)© (1913) 17 Cal W N 627 (629, 630). 
(But it may not operate as 7*es judicata in respect of 
the rate of rent,)© (Vol 5) 1918 Nag 262 (263)© (Vol 23) 
1936 Pat 558 (557, 558). (Belationship of landlord and 
tenant must be presumed to be determined.) 

[See however (Vol 1) 1914 Oal 849 (850).] 

[11] There is no general proposition that ex parte 
decree for arrears of rent operates or does not operate 
as res judicata in suit for subsequent year’s rent — In 
suit for arrears of rent, defendant pleading that rate 
claimed was higher but no issue framed on rate of rent 
payable and ex parte decree passed — Decree would not 
operate as res judicata against defendant, (Vol 16) 
1929 Mad 673 (674, 675)©(Tol 31) 1944 Cal 118 (119, 
120) : I L R (1943) 1 Oal 430©(1899) 16 Cal 300 (307)© 
(Vol 3) 1916 Mad 147 (150). 

[12] A mortgagee under a void mortgage let the 
property to the mortgagor as tenant and got an ex parte 
decree for rent against him. Held, the plea that the 
mortgage was void could not be raised in a subsequent 
suit for rent, though by allowing the previous decision 
to stand as a bar the Court would be sanctioning a 
thing prohibited by law. (1909) 33 Bom 479 (482), 

[13] PaUure of the appellant to raise an objection at 
the hearing at which an ex parte order was passed 
against him, after due notice, estops him from raising 
that objection in an appeal against that ex parte order. 
(1910) 7 Mad L Tim 224 (224). 

34. Explsuiation III. — See Notes 20 to 23, 

35. Explanation V. — Relief claimed but not 
granted. 

[1] Where in a prior suit for possession and future 
mesne profits the Court did not purport to decide the 
question of future mesne profits, a subsequent suit for 
mesne profits pendente lite is not barred. (Vol 5) 1918 
All 412 (413): 40 All 292 © (Vol 19) 1932 All 169 (171) 
© (Vol 19) 1932 All 45 (46) © (1899) 21 AU 425 (440) 
(FB). ( (1884) 1884 AWN 159, overruled.) © (Vol 25) 
1938 Bom 231 (231) : I L R (1938) Bom 655 (F B) 
((Vol 7) 1920 Bom 39 : 44 Bom 954, overruled.) © 
(Vol 16) 1929 Cal 566 (568): 57 Oal 381 © (Vol 18) 1931 
Oal 788 (789) : 68 Oal 1040 © (1905) 32 Cal 118 (119, 
122) © (Vol 24) 1937 Mad 879 (881) © (Vol 5) 1918 
Mad 484 (486) : 41 Mad 188 (F B) (Overruling (Vol 2) 
1915 Mad 1132.) © (1905) 15 Mad L Jour 462 (464, 
465). ((1891) 14 Mad 328, overruled.) © (Vol 2) 1915 
XJpp Bur 18 (19) : 2 Upp Bur Rul 81 © (Vol 26) 1939 
Sind 367 (368) : I L B (1940) Ear 36. 

[2] The words of Expl. V of S. 11, ‘'relief claimed in 
the plaint” mean relief which, assuming the defence 
fails, the plaintiff is entitled to as of right. (1905) 15 
Mad L Jour 462 (465). (14 Mad 328, overruled.) 

[3] When a claim for past profits was made in the 
former suit and enquired into, and the finding recorded 
that there was a balance due to plaintiff, but no parti- 
cular sum was fixed by decree, no second suit can be 
maintained by reason of the bar of Expl. V. The remedy 
is by appeal or review. (1901) 25 Bom 115 (126). 

[4] Plaintiffs having been forcibly dispossessed by 
defendant filed a suit under S. 9 of the Specific Belief 
Act for possession with crops or their value and the 
decree in that suit awarded them only the possession of 
lands. The plaintiffs, subsequent to their getting posses- 
sion of the lands, filed a suit for mesne profits for 8 
years including the one in which the suit was institut- 
ed, alleging that as they got possession after the culti- 
vation season they could not get any profits for that 
year: Held, that the second suit was not barred by the 
provisions of S- 11 or 0, 2, E. 2 of the Civil P. 0. 
(Vol 3) 1916 Mad 328 (330, 331). 

[5] Where a Court refuses to grant a relief on the 
ground that no such relief was claimed, such re^sal 
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does not operate as res Jumcaia, (Vol 4} 1917 Oadh 
20 (23). 

[6] Hortgage-decree — Personal remedy asked for in 
plaint — Decree silent about it — PlaintiS is not bar- 
red from asking for it later on. (Vol 14) 1927 Mad 
779^780). 

[7i In a suit by a puisne mortgagee against an auc- 
lion-purchaser of the equity of redemption the latter 
set up a prior mortgagee right as a shield. The prelimi- 
nary decree gave priority to the auction-purchaser in 
respect of his claim but the final decree as v;ell as the 
execution sale that followed did not mention or provide 
for his rights as prior mortgagee. The puisne mortgagee 
purchased the property and got possession: Held, that 
the auction-purchaser could not sue upon his prior 
mortgagee rights in a fresh suit. (Vol 5) 1918 Ail 
339 (341). 

[8] Where, in pursuance of the terms of the compro- 
mise, the plaintiff agrees to take money-decree in a suit 
on a mortgage bond, a subsequent suit for sale of the 
mortgaged property will be barred by operation of res 
^udicata^ the relief of the sale of property not being ex- 
pressly granted in previous suit will be deemed as 
refused. (1909) 31 All 19 (20), 

[9] Suit by widow for maintenance — Prayer that 
it should be charged on property not granted — Subse- 
quent suit to charge propertv with maintenance is t es 
jiidLcaia. (Vol 25) 1938 Pesh 68 (69). 

[10] Prior suit for refund of tax and declaration of 
right of free irrigation — Refund decreed — Extent of 
land entitled to free irrigation also declared — Subse- 
quent suit in respect of other lands — Finding in prior 
suit is not incidental and second suit is barred. (Vol 141 
1927 Mad 1131 (1132). 

[llj Mortgagee in previous suit to enforce his secu- 
iity content to take merely a money-decree — Second 
suit to realize debt by sale of mortgaged property bar- 

Cd 849^(852) (^^®sent S. 11, Expl V). (1906) 33 

j Explanation V to S. 11 applies only to cstses 
of adjudication by Court — Plaintiff asking decree 
against joint family including minor sons — Claim 
against sons withdrawn ^ Such withdrawal does not 
operate as res judicata under S. IX but bars plaintiff 
suit on same cause of action under 
O. 23, R. 1. (Vol 24) 1937 Mad 718 (719). 

[13] ^gistered security bond to pay amount and on 
failure charge^ to be created over property offered as 
security — Suit for payment of amount and in ease of 
non-payment sale of land offered as security asked for 
&Lmple money-decree passed — Decree can be execut- 
ed by attachment and sale of property and suit to en- 
force mortgage under 0. 34, B. 14 is barred by res judi’ 
cata. (Yol 20) 1933 Rang 158 (160). 

• • Ex^nation V only applies to relief claimed 

in plaint. Where in disposing of an application for a 
personal decree against the mortgagor under O. 34, 
R. 6, the Court does not expresriy grant the prayer for 
a personal decree, a second application for the personal 

hf^dicata, (Vol 24) 1937 
^ reversed.) 

Ejectment — Future damages claimed but decree 
silent Fresh suit for damages from expiry of notice 
to^ delivery Court cannot award damages for period 
decree in previous suit. (Vol 14) 1927 Pat 

395 (395), 

[16] Prayer for declaration leading up to the main 
relief claimed, of possession — Dismissal of suit 
on failure of main relief — Declaration cannot 'be 
deem^ to have been refused. (Vol 12) 1925 Cal 1195 
(1197). 

[17] Belief asked for in plaint but not referred to 


in judgment, the matter not heard and finally decided 
within S. 11 — Decision as to that relief found to be 
unnecessary — Xo res judicata. {Vol 12) 1925 Bom 
181 (1S3). 

[18] Suit to sell certain property in satisfaction of 
decree withdrawn — No leave for bringing fresh suit ob- 
tained — Another suit to sell the same property in satis- 
faction of a different decree — Suit is not barred. (1894) 
21 Cal 265 (268). 

^ [19] Suit compromised — Omission to settle part of 
dispute — Subsequent suit is not barred. (Vol 21) 1934 
Oudh 293 (294) : 10 Luck 61. 

36. Former suit — Explanation 1. — [1] The 
doctrine of 'res judicata' so far as it relates to prohibiting 
the retrial of an issue, must refernot to the date of eom- 
meneement oi litigation but to the time when the 
Judge is called upon to decide the issue. (Vol 24) 1937 
Mad^544 (546). 

[2] The date of decision and competency of the 
first Court to entertain a suit, irrespective of when the 
suit w’as filed or where the appeal lies, determines res 
judicata. (1910) 32 All 67 (70). 

[3] A suit decided earlier though filed later is former 
suit within S. 11. (Vol 16) 1929 Pat 173 (176) : 8 
Pat 107. 

[4] Same issue in two suits filed consecutively but 
pending — Earlier decision in suit filed later is res 
judicata in earlier suit. (Vol 1) 1914 Cal 693 {694)*& 
(VoUO) 1932 All 520 (521). 

^ [5] Cross suits — Appeal from one of them only — 
Un-appealed decree acts as res judicata as being a 
decree in former suit. (Vol 10) 1923 Cal 496 (499). 

[6] The rule that it is the date of decision and not 
the date of institution of the suit which is relevant for 
purposes of res judicata is not limited to the Court of 
first instance but applies equally to the procedure of 
first and second appellate Courts and indeed even to 
miscellaneous proceedings. (Vol 24) 1937 Mad 544 (546). 

[7] A decision between the same parties establishing 
the^ title of one of them to the property in dispute 
which has become final will operate as res judicata 
even for the purpose of an appeal or revision from a 
decree in another suit between the same parties in 
another Court though the decision was given after the 
decision appealed against or sought to be revised. (Voi 
23) 1936 Mad 190 (191) : 59 Mad 777. 

[8] Suit at Bemetara on partnership accounts for 
Bs. 3000-~Defendant evading service and appearing only^ 
after publication in local newspaper — ^Inthe meantime de- 
fendant obtaining ex parte decree in Small Cause Court, 
Poona, for Bs, 900 — Poona decree held did not operate 
as res judicata in previously filed suit pending in Beme- 
tara Court. (Vol 21) 1934 Nag 178 (179). 

37. Connected or cross suits or appeals [1] In 

the ^ case of cross suits between the same parties, an 
earlier final decision in one suit operates as res jitdxcata 
(1926) 96 Ind Gas 694 (695) (All). 

[2] Connected suits — Decision in one nqt affecting 
decision in the other — ^Failure to appeal from one is no 
bar to appeal from the other. (Vol 10) 1923 Lab 8 (9). 

„ [3] Three connected suits by daughter cballenging 
naother’s alienations decided by one judgment — Decree 
in one suit appealed against in Divisional Court — 
Appeal dismissed — Other two decrees of higher value 
appealed against in Chief Court — Held Divisional Court 
could not have entertained these appeals and were not 
therefore barred by previous decision. (Vol 3) 1916 Lah 
177 (179) : 1916 Pun Be No. 48. 

[4] Suits for pre-emption by rival claimants — One 
claimant's suit dismissed — No appeal by vendees or other 
pre-emptors — Appeals from decrees passed in their own 
suits are not barred. (Vol 14) 1927 All 540 (541). 
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[oj Pre-emption suitjJ relating to tiiime transaction — 
One judgment — Identical electee in each record — Plain- 
tiffs in suit given right to certain order of priority — 
Plaintiff in one suit need not appeal against decree in 
•'Uit by himself as well as in suit by plaintiff who has 
been given preferential right. (Vol *61) 1944 Oudh 220 
*220, 225,): 19 Luck 469 d* 583. 

[6j Wherein a partition suit several appeals by defen- 
dants are dismissed on the same ground and one of the de- 
fendants appeals «against the judgment on Ms appeal 
without appealing against the other judgment in the other 
appeals to which he was no pariy, there is no bar 

res judicata, (1910) 5 Iiid Cas 325 (328) (All), 

^ [7] Cross-objections dismissed as being filed after 
dismissal of appeal and without going into merits — 
Appeal on the same points is not barred, (Vol 111 1924 
All 867 (868), 

[8] Cross-objection treated as eros.s-appeal and two 
separate decrees pa.ssed in appeal and on cross-objection 
— Secoud ajjpeal from decree in appeal but not from 
decree on cross-objection held not Jiarred by /wdi- 
cata as the appeal wa.s from entire decree inclusive of 
the dismissal of cross-objections, (Vol 29) 1942 Oudh 
335 (386, 337) : 17 Luck 702. 

[9] ^ Two similar suits by a party decreed by the same 
Munsif Two appeals beard by different Judges one of 
which is allowed and the other is dismissed — Second 
appeal from both — W'hat the Court has to determine is 
whether there is ground foe interference with either 
judgment taken by itself. (Vol20) 1938 Oudh 115 (115). 

[10] Separate decrees out of two suits heard together 

— In both, same question arising between parties — 
Appeal against one decree only — Even on appeal succeed- 
ing, nothing causing prejudice to other decree — Appeal 
ou the other is not barred by the rule of res judicata 
because the unappealed judgment was in favour of the 
appellant. (Vol 18) 1931 All 660 (661) (Vol 15) 1928 
All 274 (275) : 50 Ail 517 3* (Vol 12) 1025 All 488 (489, 
491) ^ (Vol 10) 1923 AU 490 (492) : 45 All 506 (F B). 
(Overruling (1908)1908 A W' K 211, (1011)33 All 51 and 
11933) 35 All 187.)4«(Vol 25) 1938 Lah 114 (115) ^ (Vol 14) 
1927 Oudh 575 {575} ^ (Vol 14) 1927 Oudh 106 (107), 

[11] A suing B and B suing A — Same question in 
issue — Suits tried together but separate judgments given 

— Judgment in one case appealed from but not that in 
the other suit — Appeal is barred. (Vol 8) 1921 Gal 
291 (292) ^ (1935) 156 Ind Cas 998 (999) (Lah) ^ (Vol 
22) 1935 Kag 156 (162) (Vol 13)1926 Hang 122 (122) : 
4 Hang 8. 

[12] Two cross-suits about the same subject-matter 

filed simultaneously between the same imrties — Suits 
consolidated and one judgment delivered in both the 
i^uits, but two decrees framed — Ai)x>eal from one of the 
decrees only — Ko appeal from the other decree — 
Appeal is not barred by res judicata — Principle of 
res judicata applies only to judgments and not decrees, 
(Vol 14) 1927 Lah 289 (295) : 8 Lah 384 (F B) ^ 
{(Vole) 19l9 Lah 42 : 1 Lah 83 ^ (Vol 8) 1921 Lah 
271 and (Ved 9) 1922 Lah 390 : 3 Lah 215, OverruM— 
impliedly overruling (Vol 14) 1927 Lah 93 © (Vol 8) 
1921 Lah 255S-(VolS) 1921 Lah 346:1 Lah 368.)i$*(l935) 
62 Cal 642 (652) (Vol 18) 1931 Gal 353 (303, 354) 
♦5 (Vol 14) 1927 Lah 821 (822) (Vol 5) 1918 Lah 
142 (143, 144, 145) ^ (Vol 30) 1943 Mad 544 (546) © 
(V<d 30} 1943 Mad 139 (142, 143) : I L B (1943) Mad 
235 (F B) Si (Vol 29) 1942 Mad 226 (227) «&{(Vol 27) 
1940 Mad 564, reversed) (1906) 29 Mad 333 (335)>$' (Vol 
33)^ 1946 Oudh 33 (34, 37) : 20 Luck 339 (F B). (Over- 
^Ming (Vol 20) 1933 Oudh 531 and impUedlv overruling 
(Vol 12) 1925 Oudh 598 ffi (Vol 11) 1924 Oudh Sill 
14 <?a0 ^1 (Oudh) : 13 Oudh Ous 22 and 21 lad 


Cas 264 (Oudh).); (Vol 27) 1910 Oudh 45 (46, 47) : 15 
Luck 126, 

[But see (Vol 28) 1941 KM 277 (277, 278) : I L B 
(1941) All 360 K (Vol 20) 1933 Pat 78 (Si) : 12 Pat 
139 ^ (Vol 11) 1924 Pat 823 (824) (Vol 32) 1945 
Pesh 35 (37) © (Vol 21) 1934 Pesh 116 (117) : 13 Pat 
197 ^ (1911-12) 6 Low Bur Bui 93 (97).] 

[13] Consolidated appeal from two cross-decrees— 
Entire appeal cannot be dismissed till appellant fails to 
elect which one he intends to strike out, (Vol 4) 1917 
Oudh 220 (221). 

[14] Cross suits— Appeal from one of them only — 
Enappealed decree acts as res judicata as being a 
decree in a former suit. (Vol 10) 1923 Cal 496 (499). 

38. Execution proceedings. — [1] Principle of res 
judicata is apx>licable to execution proceedings, though 
S. 11 does not in terms apply. (Vol 28) 1941 Mad 440 
(412, 443)'J«(Vol 31) 1944 All 288 (291) : I L B (1914) 
All 4865'^"ol 23) 1936 All 21 (28) : 58 All 313 (P B)*it 
(Vol 33) 1946 Bom 105 (108) ^ (Vol 30) 1943 Bom 252 
(253) ^ (Vol 24) 1937 Lah 21 (22)i$«(Vol 20) 1933 Lah 3 
(5) : 15 Lah 208 ^ (Vol 24) 1937 Mad 511 (514) ^ 
(Vol 20) 1933 Mad 466 (469) ^ (Vol 10) 1923 Nag 236 
(287) * (Vol 29) 1942 Oudh 183 (185) : 17 Luck 366 ^ 
{Vol 26) 1939 Pat 19 (19) ^ (Vol 16) 1929 Bang 182 
(183) (Vol 30) 1943 Bind 11 (12) : I L B (1942) Ear 
326. 

[See however (Vol 23) 1936 Lah 246 (247). (Princi- 
ple not applicable to execution of portion of decree.)] * 

[2] Where a point has once been expressly or by 

necessary implication decided in the execution proceed- 
ings that decision binds the parties in all subsequent 
proceedings and operates as I'cs judicata. (Vol 13) 1926 
AU 71 (73) : 48 All 2014<(Vol 20) 1942 All 104 (107)S. 
(Vol 20) 1933 All 192 (195) ^ (Vol 28) 1941 Bom *395 
(397) ; I L B (1941) Bom 11) 1924 Bom 495 

(497). (Same proceedings.)S'(Vol 3) 1916 Bom 138 (139)4< 
40 Bom 675. (Decision inferentially.) ^ (Vol 21) 1934 
Cal 472 (473) ^ (Vol 21) 1934 Cal 465 (467). (Implied 
decision.) (Vol 30) 1943 Lah 189 (191). (Subsequent 
stages of same proceedings.) (Vol 22) 1935 Lah 844 
(845, 846). (Decision bv necessary implication.) •$* 
(Vol 31) 1944 Mad 420 (420) (Yol 30) 1943 Mad 449 
(451) : I L B (1943) Mad 804. (Implied decision as to 
executabiUty.)»5&(Voll6)1929Mad 404 (408). (Subsequent 
application for different relief ) >39 (Vol 7) 1920 Nag 40 
(41). (Implied decision as to limitation.) >39 (Vol 29) 1942 
Oudh 183 (186) 17 Luck 366>39(Vol 17) 1930 Oudh 65 
(67) : 5 Luck 458 * (Vol 29) 1942 Pat 68 (69)>39(Vol 26) 
1939 Pat 230 (231) : 18 Pat 378 09 (Vol 26) 1939 Bang 
384 (385) >5 (Vol 22) 1935 Bang 174 (177). (Assignment 
impliedly regarded as valid.) 

[3] Where the plea of limitation was raised infer 
alia in defence to an execution application and the ap- 
XiHoation was granted, held, that the plea was barred by 
res judicata although the judgment did not expressly 
refer to it, (Vol8) 1921 PC23(24) :48 Ind App 45 (PC), 

[4] A decision regarding the construction or exeeu- 
tability of the decree is res judicata in subsequent exe- 
cution proceedings. (Vol 6) 1918 Pat 67 (68, 69) : 4 
Pat L Jour 330, (Execuiability.) ^ (1910) 32 All 210 
(212, 213). (Construetion.)>J>(1885) 7 All 102 (106) : 11 
Ind App 181 (PC) (Do.)>£(Vol 13) 1926 Cal 1019 (1021) ; 
53 Cal 582. (Exeent ability.); (Vol 12) 1925 Lah 640^641). 
(Do.) © (Vol 13) 1926 Lah 618 (518). (Do.) <39 (Vol 22) 
1935 Mad 835 (836. 838) : 59 Mad 62. (Do.) © (Vol 5) 
1918 Mad 751 (755). (Construction.) * (Vol 27) 1940 
Pat 56 (67). (Exeoutability.) * (Vol 22) 1935 Pesh 119 
(119). [Dol 

[6] A decision as to liability of the property to at^ 
tachmeni is binding in subsequent proeeMings. (VM 14) 
1927 Lah 872 (872) >$> (Vol 23} 1936 All 722 (723) ^ 
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Vol 19*20 AU 56 Vol 25) 19SS Lali 60S (609)‘3& 
:Vol IS) mi Lab 6 (7<*l-»(Vol 10; 1923 Mad 562 {562). 

"0] The decialon will operate as rec> judicaUf tbou^’lx 
K mav be ervoneons. (Vol S’j 19*21 Bom 260 (261) : 45 
Bom 952 ^ (Vol 71 1920 Bern 261 (264; : 44 Bom 
227»i*(Voi 29) llUl Mud 861 (s62» ^ (Vol 25 J 1931 Fesb 
77 (78). 

'But see slOJT f 50 Mad 5U4 (oOo’.'l^Vol 4) 1917 Xug 
118 (119).] 

]7-8] Kuie oi eor.?trai*t:ve ics judicata applies to 
p!:ecut'oii pi’oceedin^^. (Vol 1921 P 0 23 (24) : 4s 
Ind App 45 (P C) ^ \VoI 30 1 1943 Bom 252 (254) ^ 
.Vol 301 1943 Lab 1S9 (190) ^ (Vol 29} 1942 Lab 153 
:158) : I L B (1942) Lab 559 (F B)^»(Vol 18) 1931 Mad 
192 (193) ^ (V*oI r>l 1928 Mad 746 ( 758) •S* (Vol 23) 
193G Xag 123 (124, 125) : I L E (1936) Xag BO 
iVol 27) 1940 Pat 251 (251) •i* (Vol 23) 1936 Bang 218 
-219)* (Vol 19) 1932 Sbd 116 (119) : 26 Sind L II 91. 

TBut see (Vol 17) 1930 All 628 (629, 630} : 52 All 
217 * (Vol 22) 1935 Mad 935 (935) * (Vol 9) 1922 Pat 
289 (290) : 1 Pat 593.: 

:9] An objection (‘pen to u pariv in eseontion pro- 
ceedings, c. g., an objectioa .a- to 'imitation, csecuta- 
Ij aitv, or valid it V o£ the decree, ac., bat not taken bv 
him, cannot be taken at .my >uuseqnc‘nt iVol 13* 

1026 Xug 164 (163) * .,Vol 10) 1023 AK SOO'ajlOi). (An 
:^:dtc restoring cstcutlon application to rile passed with 
..ot’ct and not objected fo, cannot be que-tioned after- 
wards.)*iVol 9) 1922 All 27 (‘is* : 44 All 350. (Execu- 
) * (Vol 8) 1016 AU 219 (219) : 38 All 289. 
♦Assignment of decree.) * [Xol 32) 1945 Bom 20 (21). 
sExecutabiUty,) * (Vol 29) 1942 Bom 134 il36) : I L B 
11942) Bom 190. (Assignment of decree.) * (Tol 18) 
1931 Bom 446 (447). (Exemption under S. 60.) * 
(Vol 32} 1945 Cal 035 (336). (Limitation.) * (Vol 24) 
1937 Cal 4 (6). (Assignment of a decree.)*(Yol 20) 1933 
Cal 855 (856). (Limitation.) * (Vol 15) 1928 Gal 861 
(862). (Application being not in accordance v\'itli law.)* 
(Vol 27) 1940 Lab 161 (162). (Objection that execution 
could not proceed because deed of assignment in favour 
of the decree-holder was not registered.)*(Vol 14) 1^7 
Lab 780 (750). (ExecutabilityO«‘(VoI 24) 1937 Mad 760 
(762). (Application not in accordance with law.) * 
(Tol 15) 1928 Mad 1052 (1053). (Limitation.) *{Vol 15) 
1928 Mad 203 (204). (Execuiability.) * (Vol 13) 1926 
Mad 12 (14, 15, 16). (Transferability of property.) * 
(1901) 24 Mad 669 (871). (Limitation.) * (Vol 13) 1926 
Kag 476 (478). (Substitution of names.) * (Vol 30) 1943 
Oudh 385 (386). (Limitation.)*{Vol 21) 1934 Oudb 289 
(291). (Substitution of name.) * (Vol 26) 1939 Pat 113 
(114). (Exeeutability.) * (Vol 5) 1918 Pat 533 (534). 
(Objection as to non-trunsferability.) * (Vol 5) 1918 Pat 
41 (46) : 4 Pat L Jour 213. tValidity of decree.) * 
iVol 4) 1917 Pat 158 (159), (Limitation.) * (Vol 23) 
1836 Pesb 9 (10). (Limitation.) ' 

[But see (Vol 14) 1927 Pat 170 (171). (Notice under 
O. 21, E. 16. given — No objection raised — Decree 
transferred — Judgment-debtor can still object to exe- 
cutability by transferee in transferee Ccjurt.) 

[10] The principle of constractivo res judicata will 
not apply when the earlier order did not decide the 
i>omt raised in the later application. (Vol 11) 1924 
Mad 145 {146)*(Vol24) 1937 Ail 446 (448, 449)*(Tol 22) 
1936 All 727 (729) : 57 All 965. (Question not decided 
by Court, no res judicata.) *(Vol 30) 1943 Bom 246 
(248) : I L 11 (1943) Bom S8a*{Vol 20) 1933 Lah 826 
(827) * (Vol 20) 1933 Mad 508 (509) * (Vol 14) 1927 
Mad 842 (844)*(Vol 20) 1933 Nag 287 (289) * (Vol 32) 
1945 Ondh 21 (24, 25) : 20 Luck 93*(Val 15) 1928 
Pat 471 (472):7 Pat 465*(Vol 16) 1929 Rang 172 (173), 
[llj In the course of the same execution proceedings 


a diOerent objection can be raised at a diSerent stage 
thereoi (Vol 27) 1940 Lab 27 (30), 

[12] The party who is sought to be affected by the 
bar of constructive res judicata should have notice ot 
the point likely to be decided against him and should 
have an opportunity of putting forward his contentions 
against such a decision. (Vol 5) 1918 Mad 1167 (1172); 
40 Mad 1016*(Voi 30) 1943 Bom 252 (254)*(1912) 15 
Cal L Jour 123 (125)*(1911) 13 Cal L Jour 26 (29)* 
(Vol 18) 1931 Mad 381 (396)*{Vol 11) 1924 Mad 618 
(520)*(Tol 20) 1933 Nag 182 (184): 29 Nag L B 103* 
(Vol 3) 1916 Oudh 338 (339). 

[13] Where execution of something not granted by 
the decree is .sought, mere notice to the defendant that 
lurther execution is to be applied for, is not sufiicient to 
make the order res judicata. (1909) 6 Mad L Tim 293 
(294)*, Vol 3) 1916 All 42 (43)*(Vol 2) 1913 AU 344 
(345):37 A11589*(Vol20) 1933Mad844 (847). (No notice 
to judgment-debtor in previous execution — Question 
cannot be said to have been decided)* (Vol 16) 1929 Mad 
903 (906). 

[14] Order made without notice to judgment-debtor 
cannot be basis for application of rule of res judicata. 
(Vol SO) 1943 Mad 6G7 (G69): I L R (1944) Mad 667* 
t Vol 17) 1930 All 699 (700): 52 All 1024*(Vol 21) 1934 
Bom 113 (n5)*(Voi 24) 1937 Cal 581 (583) : 67 
Cal L Jour 92*(Vol 7} 1920 Cal 533 (334)* (Vol 16) 
1929 Lcili 334 (334, 335)*(Vol 8) 1921 Mad 532 (532)* 
(^'oi 1) 1914 Mad 663 (664)*(Vol 7) 1920 Pat 615 (616) 
*iyol 4) 1917 Pat 158 (159). 

nS"’ An order pa:}secl by the Court eji parte after 
holding that the notice was duly served binds the 
defendant on general principles of res judicata as 
much as a contested order. (Vol 1) 1914 Mad 162 (168): 
37 Mad 462*(Vol 31) 1944 Mad 193 (194)*(Vol 20} 
1933 Mad 466 (469)*(Vol 20) 1933 Mad 406 (406). 

[16] Where no objection is taken, but the application 
for execution does not fructify and there is no judicial 
determination of the point in issue, the judgment-debtor 
is not debarred by the principles of *res judicata* from 
raising the objection in a later application. (Vol 26) 
1939 Bang 245 (247); 1939 Bang L R X52*(yol 23) 
1936 All 21 (32):58 All 313 (FB)*(Vol 22) 1935 Cal 664 
{665)*ll910) 12 Cal L Jour 312 (3l6)*{Vol 22) 1935 
Mad 786 (787)*{Vol 3) 1916 Mad 886 (886)*tYol 29) 

1942 Oudh 219 (220): 17 Luck 449*(1910) 13 Oudh 
Cas 90 (92, 93)*(Vol 12) 1925 Pat 588 {590)*tVol 30) 

1943 Pesh-^2 (54). 

[17] Want of notice to judgment-debtor will not 
prevent operation of res judicata against judgment- 
creditor. (Vol 20) 1933 Mad 745 (746)* (Vol 1) 1914 
Mad 532 (533) : 37 Mad 314. 


[18] In the case of dismissal of an execution applica- 
tion for default the only point that is decided is that 
the ax>plication is dismissed. There is no bar for a fresh 
application. Unless, therefore, there was a decision or 
adjudication, which either directly or impliedly decided 
a question on which the parties are at issue, that deci- 
sion being essentially for passing the order, the rule of 

judicata does not apply. (Vol 24) 1937 Mad 289 
(290) * (Vol 16) 1929 Bom 217 (219). 

[19] An order dismissing an objection to execution 
application dismissed for default of appearance of jndg- 
menfc-debtor does not operate as res judicata against 
him to prevent him from making same objection again. 
(Vol 22) 1935 All 238 (239)* (Vol 22) 1935 Ail 602 (502)* 
(Vol 22) 1935 Cal 230 (231)* (Vol 19) 1932 Cal 569 
(571)* (Vol 10) 1923 Oai 287 (288)* (Objection with- 
drawn)* (Vol 30) 1943 Lah 189 (191)* (Vol 19) 1932 
Lah 643 (643)* (Vol 16) 1928 Oudh 38 (39)* (Vol 19) 
1932 Pat 357 (358) : 11 Pat 607* (Vol 11) 1924 Pat 
122 (125) : 2 Pat 759* (Vol 23) 1930 Pesh 41 (43). 
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[20] Issue tried in suit cannot be re-agitated in 
execution. (Vol 13) 1926 Oudh 613 (614)'3& (Vol 24) 
1937 Cal 481 (481, 482)>3E< (Vol 22) 1935 Cal 816 (817). 

[21] It is only certain descriptions of orders passed in 
the course of the execution of a decree that have opera- 
tion by way of judioata and not every order passed 
in execution. (1889) 17 Cal 57 (63). 

[22] Execution — Interlocutory orders in, do not 
operate as res judicata, (Vol 19) 1932 All 392 (393)'5‘ 
(Vol 14) 1927 Lah 232 (234). 

[23] Where substantive rights are decided in an order 
passed in execution proceedings such decision is res 
Jiidicaia in ^ subsequent execution applications. But 
when the decision on the prior application was one on a 
question of procedure as it then stood, it does not 
operate as res judicata when that procedure itself is 
changed by the statute law. (Vol 3) 1916 Mad 728 (2) 
730 ; 39 Mad 923. 

[24] Decision in previous execution proceedings 
between same parties operates as res judicata in a subse- 
quent suit on same subject-matter. (Vol 2) 1915 Lah 179 
(181)»J« (Vol 31) 1944 Bom 50 (54)'3& (Vol 29) 1942 Bom 
309 (SIO)*® (Vol 4) 1917 Cal 198 (198, 199]»J( (Vol 17) 
1930 Lah 62S {628)*3& (Vol 14) 1927 Lah 112 (112)®i 
(Vol 27) 1940 Mad 59 (60) (Decision of issue between 
partly in prior execution petition under different and 
anterior decree — Attempt to raise sinnlar matter at 
mmilar stage of proceedings in subsequent suit between 
same parties would be barred.)4» (Vol 29) 1942 Nag 107 
(108) : I L E (1942) Nag 779-^ ^ol 22) 1935 Nag 80 
(81)1® (1909) 3 Sind L R 133 (135, 136). 

LSee (Vol 22) 1935 Bang 399 (400)], 

[26] Order under 0, 21, R. 66, is not final and can- 
not be res judicata, (Vol 12) 1925 Pat 500 (502): 
4 Pat 731 (F B)5<(Vol 11) 1924 All 480 (480)*^ (Vol 14) 
1927 Bom 234 (236). 

[26] Where at the time of settling the terms of pro- 
clamation, the parties put into issue a question affecting 
their rights and liabilities with regard to execution and 
this matter is heard and decided, that decision is a 
judicial decision and the parties will not be allowed in 
the course of execution to canvass the same matter 
again. (Vol 27) 1940 Mad 54 (55) * (Vol 10) 1923 Pat 
134 (135). 

^ [27] Notice of date fixed for settling sale proclama- 
tion under 0, 21, B. 66 served on judgment-debtor — 
Whether failure of judgment-debtor to appear on afore- 
said date debars him from raising plea that property 
was not liable to be sold depends on facts of each case. 
(Vol 32) 1945 Mad 77 (80). 

[28] Omission to appear to settle terms does not bar 
plea that property was not liable to attachment. (Vol 11) 
-1924 Mad 1 (6) : 46 Mad 768 (F B)* (Vol 5) 1918 Gal 
705 (706) : 45 Cal 530. 

[29] Judgment- debtor not appearing on date for 
settlement of sale proclamation — Subsequent appearance 
— Objection by review petition dismissed — Order is res 
judicata in subsequent proceedings, (Vol 1) 1914 Mad 
312 (317). 

[30] Ground of want of attachment available at the 
time of notice of settlement of proclamation must be 
urged then and not reserved for later occasions — It 
operates otherwise as res judicata, (Vol 17) 1930 Mad 
414 (417, 418)© (Vol 11) 1924 Pat 628 (629). 

,[31] Point not raised and decided in judicial order 
only in application for leave to bid — Decision does 
not operate as res judicata. (Vol 16) 1929 Mad 903 
(905) it 

[32] A plea though not barred on ground of res 
jvMcata may be barr^ on ground of estoppel. (Vol 6) 

a w 1082 ,(1083, 1084)© (Vol 22) 1935 Cal 816 
(Vol 13) 1926 Lah 35 (37). 


[33] In the following cases the party was held not 
precluded from raising the issue on ground of res 
judicata as the conditions for the applicability of the 
rule were not satisfied, (Vol 20) 1933 All 579 (581, 582) : 
55 All 735. (Plea not such as might and ought to have 
been raised— No res judicata.)^ (Vol 19) 1932 All 288 
(288) : 54 All 444. (Matter not in issue in previous pro- 
ceeding — No 7'es judicata. IS) 1931 All 490(494): 
54 All 25. (Court not competent to decide issue — No 
res judicata) © (Vol 18) 1931 All 65 (67) : 52 All 964. 
(Executing Court incompetent to decide question — No 
res judicata.)^\^o\ 13) 1926 All 220 (222) : 48 All 245. 
(Point not directly and substantially in issue in former 
proceedings — No res judicata.)’^[Y ol 11) 1924 All 804 
(805). (No final decision — No rcsyztdicaia.)©(1912)34 ^11 
518 (521, 522). {Ex jjarte decision against decree-holder 
who had parted with his interest — No res judicata against 
assignee.)© (1911) 33 All 264 (271, 272) : 38 Ind App 
37 (PC). (Matter in issue not identical — No res judicata 
—Affirming 29 All 623.)© (1909) 31 All 590 (591). 
(Matter not in issue in previous proceedings — No res 
judicata.)^{l^ll) 35 Bom 245 (246, 247). (Decision uot 
final — No res judicata )© (1912) 14 Bom L B 264 (265, 
266). (Matter not heard and finally decided.)© (Vol 31) 
1944 Cal 328 (330), (Application for permission to exe- 
cute decree against estate in hands of receiver — Objec- 
iion that decree was mot binding on estate ^overruled— 
Decision held did not operate as res judicata)^ (Vol 27) 
1940 Lah 67 (67). (No decision on merits — No res 
judicata)^ (Vol 27) 1940 Lah 27 (29). (Alternative plea 
inconsistent with main plea hence not one which ought 
•to have been raised — No res ^ttdicaia.)© (Vol 26) 1939 
Lah 556 (557). (Matter not iu issue.) © (Vol 26) 1939 
Lah 168 (169, 170). (Objection could not be raised in 
previous proceeding — No res judicata.) © (Vol 24) 1937 
Lah 404 (408). (Mere omission to grant relief — Belief not 
refused— No res ywdicuia.) © (Vol 24) 1937 Lah 21 (22), 
(No decision on merits— No res judicata) © (Vol 23) 1936- 
Lah 930 (931). (No decision — No res judicata) © (Vol 
21) 1934 Lah 153 (154, 155) : 36 Cri L Jour 217. (Order 
of attachment before judgment does not act as res judi- 
cata in execution proceedings on point of attachability 
of property.) © (Vol 20) 1933 Lah 352 (353) : 14 Lah 
591. (Interpretation of some words in original decree— 
Original decree merged in appellate decree — Execution 
of appellate decree— Interpretation of same words is not 
barred by res judicata,) © (Vol 24) 1937 Mad 289 (290, 
291). (Question raised but not decided — No bar) © 
(Vol 18) 1931 Mad 303 (308). (Matter not one which 
ought to have been raised in previous proceeding — No 
res judicata.) © (Vol 14) 1927 Mad 327 (328). (With- 
drawal of claim under 0. 21, B. 58, does not bar action 
under B. 89) © (Vol 11) 1924 Mad 509 (510). (Incidental 
finding regarding order of sale of property does not bind 
executing Court.) © (Vol 8)) 1921 Mad 30 (36) ; 44 Mad 
232. (Person not party to former proceedings — No res 
judicata.) © (Vol 6) 1919 Mad 197 (197, 198). (Plea 
not one which ought to have been raised — No res 
judicata) © (Vol 5) 1918 Mad 884 (887) (SB). (Matter 
not in issue in former proceeding — No res judicata) © 
(Vol 4) 1917 Mad 101 (102). (Order not final— No res 
judicata) © (1913) 1913 Mad W N 54 (55). (Parties not 
same — No res judicata) © (1910) 7 Mad L Tim 258 
(260, 262). (Parties different — No res judicata) © (1901) 
24 Mad 681 (682, 683). (Omission to grant relief— Belief 
not refused — No res judicata) © (1895) 18 Mad 482 
(483). (Beliefs claimed different — No res judicata) © 
(Vol 28) 1941 Nag 152 (153, 154). (Order not on merit.) ©• 
(Vol 25) 1938 Nag 273 (273) : ILR (1939) Nag 104. 
(Order not between same parties ) © (Vol 4) 1917 Nag 
118 (119). (Decision on reference which was incompetent 
— ^No res judicata) ^ {Yol 12)1925 Oudh 417 (417) ; 29^ 
Oudh Cas 98. (Decision on technical plea — No» re& 
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judicata.) (Vol 4) 1917 Oudii 92 (96). (Executing 
Court not competent to decide is^ue — No res 
judtcaia.)^ (Vol 26) 1939 Pat 41 (42, 43). (Objection of 
one defendant to attachment of his property dismissed 
— Other defendants are not debarred from raising 
objection to attachment of their property.) 4* (Vol 12) 
1925 Pal 807 (810). (Order ultra vires of executing 
Couj-I does not operate as res judicata.) 

38a. Interlocutory orders. — See Note 39. 

39. Miscellaneous proceedings. 

(i) Arbitration proceedings. — [1] A valid and 
enforeible award made oat of Court bars a suit on the 
original cause of action. (Vol 3) 1916 Lah 264 (265^ ^ 
(Vol 17) 1930 Oudh 389 (391, 392) >$r(Vol 3) 19X6 Low 
Bur 101 (102). (A valid award bars a suit based on any 
of the claims covered by the award.) 

L2] Award neither acted upon nor replacing original 
rights is no bar to a suit on original rights. (Vol 14) 
1927 Bom 237 (238). 

[3] An award is as binding as decree of the Court 
even in respect of those matters not embodied in the 
decree as not being referred to arbitration. (Vol 7) 1920 
Mad 615 (617). 

[4j Decree on award U as binding on parties as any 
other decree in suit. (Vol 27j 1940 Lah 107 (109). 

[5^ Befusal to file a supplementary award does not 
oiDerate as res Judicata on a suit brought to enforce such 
award. (1911) 33 All 490 (493). 

[6] An order of Court, refusing to file an award on 
the ground of misconduct of the arbitrators, is no de- 
cision and hence it does not operate as res judicata. 
(1910) 32 All 484 (488). (29 Cal 167 : 29 Ind App 51 
(PC)Dist.). 


[7] Arbitrator giving no indication that his award 
was merely preliminary — Award impeached by plain- 
tiS by suit — Subsequently arbitrator purporting to 

make final award and decree passed in its terms Plain- 

tifi s suit was not premature and subsequent conduct of 
arbitrator would not vitiate it. — Decree passed in terms 

award would not operate as res Judicata, 
(Vol 17) 1930 All 584 (586). 

[8] Stray remark not incorporated in operative por- 
tion of a subsequent award held could not supersede the 
previous decree passed in terms of a previous award. 
(Vol 16} 1929 All 521 (525). 

[9] Award though not in terms of reference if incor- 
pora^ in decree operates as res judicata. (Vol 7) 1920 
Cal 647 (647). 

[10] Application to file awards registered as suit — - 
Abatement ordered for non-joinder of representatives— 
^cond suit to recover money due is not barred. (Vol 12) 
1925 Bom 418 (418) 

[11] Question in later suit is not barred by previous 
arbitration proceedings if question was nob before 
arbitrator. (Yol 7) 1920 P C 121 (123) (P C) ^ (Vol 6) 

Lah 49 (50) : 1919 Pun Ee No. 68. (Partition 
eff^ted by arbitrators — Subsequent suit for partition 

of joint property besides that dealt with by arbitrators 

Award does not operate as res judicaia.) 

[12] Award fil^ in Court at Karachi — Suit filed on 
same day at Lahore for cancelling contract and reference 
to arbitration and ex parte decree obtained — Lahore 
decree held operated as res judicata in award proceedings 
m Karachi Court. (Vol 11) 1924 Sind 60 (61). 

[13] A reference to arbitration made before, and the 
award delivered after the suit cannot be pleaded in bar 
of the suit. The case would be different if by a reference 
and awpd before the suit the rights and liabilities of 
the parties had been determined at the date of the suit. 
(Vol 7) 1920 Sind 124 (126) : 13 Sind L B 193. 

- filed in Court — Objection to jurisdiction 

of arbitrator can be raised even by separate suit 


Objection if raised before arbitration Court under S. 14, 
Arbitration Act (1899) and decided, separate suit is 
barred by S. 11, Civil P. 0. (Vol 19) 1932 Lah 378 (380) 
© (Vol 23) 1936 Lah 865 (870). 68 (Vol 17) 1930 Sind 
195 (196). 

[15] Filing of unregistered award requiring registra- 
tion — No objection by other party — Question is barred 
in subsequent suit. (Yol 24) 1937 Nag 132 (134) : I L B 
(1937) Nag 6. 

[16] Subsequent suit is not barred by application to 
file award under Sch. 2, para. 20. (Yol 21) 1934 Mad 
68 (69). 

(%i) Proceedings under Bengal Tenancy Act. — [17] 
Doctrine of constructive res jud'icata does not apply to 
proceedings under Ss. 109 and 105, Bengal Tenancy 
Act. (Vol 10) 1923 Pat 174 (176). 

[18] Ex parte decision of settlement officer under 
S. 105, Bengal Tenancy Act, as to fair and equitable 
rent does not operate as res judicata in subsequent suit 
for establishing Nishkar rights. (Vol 21) 1934 Cal 467 
(468). 

[19] Proceedings under S. 105-A, Bengal Tenancy Act. 
— Eelationship of landlord and tenant held not to exist 
— Suit for ejectment as trespasser — Issues raised and 
determined in previous proceeding held res judicata 
(Vol 5) 1918 Pat 660 (663) : 3 Pat L Jour 379. 

[20] Tank recorded as nishar of defendant — Suit by 
plaintiff under Beogal Tenancy Act for correcting the 
entry but failing — Subsequent suit in Civil Court for 
possession and declaration that tank is his mal and not 
defendant’s niskar is barred. (Vol 16) 1929 Cal 385(386). 

[21] Proceedings under S. 26-J, Bengal Tenancy Act 
— Nature of tenancy does not arise as merely subsidiary 
to the main point m dispute but arises directly and es- 
sentially. (Vol 26) 1939 Cal 169 (175): ILB (1938) 2 Cal 
418. ({Vol 23) 1936 Cal 263, overruled.) 

(ui) Proceedings under Berar Patels and Pat- 
waris Law. — [22] Where it is found that, the order 
of a Deputy Commissioner regarding rotation of village 
offices, was not arrived at after a full and fair inquiry 
into the question of rotation and also that that official 
did not take cognizance of a new law, in promulgating the 
order, held that the order cannot operate as ?*cs judicata 
in subsequent proceedings on the question of rotation. 
(1938) 1938 Nag L Jour 173 (172). 

(iv) Proceedings under Bihar and Orissa Co- 
operative Societies Act. — [23] Section 11 does not 
apply to disputes arising under the Act. (Vol 27) 1940 
Pat 552 (555). 

( v) Proceedings imder Bombay Gtojarat Taluk- 
dars Act. — [24] Decision of District Judge under B. 16» 
does not bar a regular suit on the principle of res judi- 
cata. (Vol 12) 1925 Bom 241 (243) : 49 Bom 442 (FB). 

(vi) Proceedings under Qharitahle and Behgious 
Trusts Act, — [25] Decision of District Judge in pro- 
ceedings under the Act does not operate as res judicata. 
(Vol 21) 1934 Lah 771 (773) : 16 Lah 85. 

( vii) Proceedings under Gliota Nagpur Tenancy 
Act. — [26] Order of revenue Court under S. 87, operates^ 
as res judicata. (Vol 3} 1916 Cal 686 (688) ; 43 Cal 
136. 

(viii) Proceedings under Civil Procedure Code. 

— (a) amendment. — [27] Decision of a District Judge, 
confirmed by High Court in revision regarding correc- 
tion of clerical mistake in a decree bars a subsequent 
suit in respect of the same clerical mistake. (1910) 7 
Mad L Tim 266 J266) (Vol 2) 1915 Cal 696 (697). 
(Application to amend decree refused on merits — Deci- 
sion is conclusive between parties and no further appli- 
eationg lie.) 

[28] Successive applications for amendment can be 
entertained provided there has been no adjudication on 
a former application on the merits, either for default 
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or because the Court thought the amendment nimcce'i- 
a second application will be barred under 
the general prineiples ot law ot res judicata. (1912) ;>9 
Cal 265 (271). 

(Bl LEGAL ItEPUKRENTATIVE (DKCISION t’NDEE 
O. 22, li. 5). — [^293 A decision under 0. 22, 11. 5 that a 
<*v.rtain person is not the legal representative of the 
deceased partj*, is not 'res jiidicatUy because this order 
5s not subject to appeal, and the matter decided 
therefore, not finally decided. (Vol 26) 1989 Lah 580 
(581). 

•,80j Order mter partes under O. 22, E. o, vrhich did 
not uoneern property in subsequent suit between those 
parties does not operate as ?cs judicata in subsequent 
^uit (Vol 2$) 1936 All 412 (422) : 58 All 734. 

(C) MESNE PROFITS —[HI] ^Vlien the Ouiirt dis- 
uiisses an application for asec-r taming me'^nc profits, all 
^iubsequent applications arc barred, in spite of a diiec- 
tion in the decree to ascertain nie-^ne profits in execu- 
tLOp. (Vol 5) 1918 0.11712 (748). 

[32] The rejection of an application for assessment 
of mesne profits awarded by a decree in a suit, has the 
effect of dismissing the suit and a further application 
for the purpose is barred. (Vol 6) 1919 Cal 71 (72). 

[38] StrUdng off application for accounts of mcsiu* 
profits for want of sufficient stamps — Application not 
helng neoessary cannot act as res Judicata for another 
application of decree-holder for reminding Court to 
proceed with the suit. (Vol 21) 1984 All 465 (469). 

(d) objection EN’BEB 0.21, r. 58.— [34] An Older 
in a claim ease on the validity of a waqf is not rc.«j 
Judicata hi a suit betw’oen the same iiarties, in w^hich 
the property in dispute is not the same as that in the 
claim case though both were included in the w’aql*. 
(Vol 4) 1917 Cal 669 (670) : 44 Cal 698. 

^ (e) pauper applications. — (35) Application to 
file appeal informa imiqjcrisset aside— Decision cannot 
operate as res judicata. (Vol 17) 1930 I^h 501 (503). 

[36j Proceeding for dispaupering is not a ‘former 
suit* Avisbin the meaning of S. 11 and decision m sucli 
proceeding will not act as res judicata. (Vol 21) 1934 
All 328(323). 

(E) proceedings under O. 21 E. 100 [87j The 

finding of fact arrived at in the summary proceedings, 
under E. 100 of O. 21, ■would not be ^rcs judicata^ in a 
subsequent suit. (Vol 27} 1940 Gal 16 (17). 

(G) RESTITUTION. — [38] Application under S. 144 
for principal amount allowed — Subsequent application 
J:or interest is not barred either by res judicata or 
under O. 2, B. 2. (Vol 22) 1935 All 195 (197). 

(h) review. — [39] A suit cannot be barred by les 
judicata by reason of the rejection of an application for 
review of a judgment in a previous suit made upon the 
grounds as an application for review is not a suit 
w'ithin H, 11. Mere technicality should not staud in the 
way of granting a relief which a person is entitled to. 
(1918) 40 Cal 541 (54Bl«« (1909) 10 Cal L Jour 420 
(447, U8)^ (Vol 17) 1980 Oudh 112 (112). 

IBut see (Vol 2) 1915 Cal 161 (161).] 

[40] The principle which prevents the same ease 
being twice litigated is of general application, and is 
not limited by the specific words of the Code in this 
respect. Hence it is not competent for the Court, in the 
of the same question arising between the some 
parties, to* review a previous decision, no longer open to 
given by another Court having jurisdiction to 
Xsy second case. (Vol 9) 1922 P C 80 (84) : 45 Mad 

a * ^ relating to award 

under Land Acquisition Act.) 

decreed in favour of plaintiff for certain 
' vriU], details of w^hich could not be ascertained 
by plaintiff saying that under will he 


was entitled to further properties is not barred bv res 
judicata. (1926) 1926 Mad W N 94 (95). 

[42] Where a review against decree ' enhancing rent 
of a tenancy and holding it to be permanent was dh- 
niissed holding however that judgment as to permanent 
nature of tenancy was based on misapiu'ehenpion judg- 
ment is not res judioaia as to nature of tenanev 
(Vol 14) 1927 P C 102 (103, 104) : 54 Ind App 178 : 8 
Lah 578 (P C). 

fia:) Proceedings under Companies Act [43] A 

question once - settled by a Liquidating Court cannot be 
re-opened by a regular suit. (Vol 5) 1918 Lah 45 (47) : 
1918 Pim Re No. 40. 

[44] An order settling the list of contributories iiu- 
appealed becomes final and res judicata and the qims- 
tion of liability of such person under the list cannot be 
ro-opened^. (Vol 2) 1915 Lah 227 (227). 

[45] \Vhere a suit by the liquidator of a conix)any on 
a promissory note executed by a person for money' due 
on shares is dismissed on the merits, the same inatter 
cannot be re-agitated in the liquidation Court, as the 
acceptance of the pro-note in lieu of the glares amounted 
to a novation of the contract to pay the premium and 
thus the suit on the pronote was dismissed on the 
merits by a competent Court. (Vol 5) 1918 Lah 871 
(871). 

[46j Sait by Official Liquidator to recover money 
due on pro-note — Defendant is entitled to claim set-of! 
of sum due to him — Defendant not oontributcry of 
bank — Liquidation Court has no jurisdiction to recover 
money by summary process— Order of liquidation Judge 
disallowing idea of set-off does not operate as res judi- 
cata. (Vol 6) 1919 Lah 242 (243). 

[47] On dismissal of a suit by the voluntary liquida- 
tor against a person for the recovery of a certain sum 
duo by him to the company by reason of his being a 
«ihare-holdor an application by an official liquidator to 
place defendant on list of contributories of the company 
h barred. (Vol 7) 1920 Tiah 43 (44) j 1 Lah 287. 

(sij Election proceedings. — [48] District Magistrate 
declaring election void — Declaratory suit in Civil Court 
— Civil Court’s jurisdiction is not ousted by B. 40, 
Bengal Election Buies (1980), (Vol 20) 1988"Cal 492 
(498) ; 60 Cal 438. 

(wh) Proceedings under Guardians and Wards 
Act, — [49] A petition by one of the relations of a minor 
to be appointed guardian in preference to another, who 
was appointed already, is not barred when at the time 
of appointment the former was referred to a separate 
petition. (1909) 5 Mad L Tim 208 (208), 

(iii) Proceedings under Inccyme-tax Act. — [50] 
Doctrine of res ^ludicaia is inapplicable to assessment 
made by income-tax officer. The income-tax officer does 
not constitute a Court (Vol 25) 1938 ]Mad 148 (151):ILB 
1938 Mad 183. 

[61] Decision regarding assessment arrived at after 
investigation and inquiry — Income-tax authorities are 
competent to reopen the decision — Income-tax authori- 
ties are not Courts and hence principle of res judicata 
does not apply to them. (Vol 17) 1930 Mad 209 (210, 

' 213) : 53 Mad 420 (F B). 

[52] Res judicata does not apply to orders under 
Income-tax Act, S. 83. (Vol 16) 1929 Mad 453 (456) (FB). 

((tiii) Insolrencji proceedings. — [53] Decision 
under S. 4, Provincial Insolvency Act, is final and con- 
clusive and operates as res judicata. (Vol 33) 1946 
Mad 141 (US)^ (Vol 6) 1919 All- 229 (230) : 41 All 
3784« (Vol 5) 1918 All 346 (849) : 39 All 626«» (Vol 23) 
1936 Kag 112 (112) : I L B (1936) Nag 28 * (Vol 20) 
1933 Nag 373 (374) : 80 Nag L R 112. 

[But see (Vol 20) 1983 Cal 673 (674). (Decision in 
insolvency proceedings docs not operate as res judicata 
in subsequent suit,)] 
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!*oV. Geiicriil pnncipl»> umDrlyiny rule ol‘ rr.; 'huli~ 
lia can be invoiced during insoheucy proceeding-!, 
r.ltliougli ^.11 doc^ nut in torins tipply. (Voi 19B7 
I,ah4 (o). 

>■>5] iit’J apnlL- to iii:;oIveney prcK;ecditti;-> 

— Bcethfr'r'.-; iippIIeiLiion lor 'netting aside alienation 
— Creditor cannot again axnilv. (Vol ‘20; 1039 
.Mad 9 (10) : o<5 Xid jlOo. 

^Ylle^e the nr-^t application to be declared an 
’ j'olvcnt disini>-ed o\\Lng to failure to produce evi- 
dence a >ccond axiplicution for tlie same is not barred by 
'/C5 ‘judicata. (11>12) 10 Ail L Jour 51 (51). 

fJ72 Dismissal of pre\ious application l»y debtor or 
li’tditor for adjudication doe--! not bar another axjplica- 
iicm by another creditor, 0>'l 15) 1921:5 Pat 11b (117). 

Decision undev S. 7, Presidency To^Y^s Insol- 
’;c-nc\ Act, U res judicata. (Vol 8) 1921 Mad 456 (437), 
1*59. When the question oi title to certain profierty 
belonging to an in^'Olvent wm directly and subst-intially 
iU i'ssue in a previous ciiit between the x)artie 3 in which 
The Odicial fieceher \va‘! impleaded, and it wa=! fiuallv 
fSecided neither i^arly (‘an le-ngitatc the (lue-tion betoi.' 
the insolvency Court. (Vul 24i 1937 Lah 4 (5 l 

I'bO] In^oheney — Assignee suK4ilcited in place oi 
ladder oi i)ro-iu.tte in srlitdiilc of ercdiioj.^ after notice 
to holder — Oa 1(.<* acts U' .cs judicata against i^et-Joiis 
hiomg through hoklc;. \\vl 21) 1934 Mad 2iJ2 (292). 

{ 'i:'i liiUrloc u:c. c. Licrs . — Section 11 pievents 
^ rctrui of i'sues dtr'ded in a former suit and not in 
rhe sauie suit, }ci the piincqile apTuicE. The plea of n'.s 
' udicata still remain.- apart from the provision of S. 11. 
iVol 8) 1021 P C 11 (IS) : 40 All 207 : 4S Ind xVpp 
135 : 24 Oudh Cas 118 IF C). 

r62j The rule of ns Judicata is applicable to all the 
i- rages of a suit and is not confined to Courts of firs.t 
mstance. tVol 1) 1914 Cal 693 (694)5»(Yol 11) 1924 Mad 
406 (410). (Hcs judicata in the same suit is possible.) 

£63] Decision in interlocutory orders operates as res 
judicata in subsequent stages of the same proceeding. 
The principle of S. 11 applies, (Vol 11) 1924 P G 202 
1206) (P C)>® (Voi 14) 1927 Cal 616 (617) i5<(Vol 11) 1924 
Cal 1006 (1007) © (Tol 8) 1921 Cal 699 (701) i* (Yol 7) 
1920 Mad 732 (736) © (Vol 17) 1930 Pat 260 (264). 

[64] Previous decision in the same suit is binding 
though not res judicata. (Yol 13) 1926 Oudh 420 (422), 

[65] Order- passed by predecessor-in-ofiice after con- 
sideration of authorities cannot be set aside by successor, 
(Yol 17) 1930 Lah 836 (837) : 11 Lah 470. 

[66] Lower Api>ellate Court remanding ease ordering 
one of several documents to be admitted-^Case coming 
up ^fore successor of Judge making that order — He 
passing another order of remand ordering ail documents 
in question to be admitted — Second order of remand is 
proper. (Vol 16) 1929 Oudh 898 (399). 

(xv) FroceedinQs under Land Acquisition Act 

[67] Adjudications by the appropriate tribunal under Land 
Acquisition Act are a> much subject to the principles of 
res judicata as adjudication bv Courts under C. P. G 
(Vol 26) 1939 Sind 66 (67, 68) : I L K (1939) Kar 152! 

[68] Decision by a Court on reference by Collector 
determining a question of title as between rival parties 
claiming compensation, operates as res judicata in a 
inter suit involving the issue. (Vol 26) 1939 P C 133 
(136) : I L K (1939) Kar 199 : 66 Ind App 145 : 1 L it 
(1939) AU 4C0{P Cl^-CVoI 11) 1924 Cal 757 (759)'J‘{Vol 4) 
1917 Cal 442 (443), (Where a party to a reference omits 
to make a claim at the time of the apportionment of the 
compensation, a subsequent suit to recover a portion oi 
the compensation in a Civil Court is barred.) © (1941) 
1941-1 Mad L Jour 408 (410). 

[69] Decision in a proceeding under the Act is not 
a decision in a firmer suit and does not oj>erate as res 


judicata with reference to property other than that to 
which the enquirv under that Act related. (1909) 2 Ind 
Cas 853 (353) (All) (1007; 34 Cal 466 (469). 

[70] A finding in the land acquisition case regarding 
the validity cf a gift does not ox)erate as res jjidicata seA 
that proceeding is a si)eeial proceeding eonfioed to the 
determination of the amount of compensation due, and 
the Iversons to whom it is to be paid. (1897) 20 Mad 269 
(272. 273). 

[71] A jirior decision in laud acquisition case, though 
between the same parties and an -respect of adjacent 
land is not res judicata 5i laud is acquired under 
difierent notification. (Vol 1-5) 1928 Lah 263 (266). 

[72] Land acquisition officer party to acquisition pro- 
(‘cedhigs — Decision held not res Judzcata against 
Secretary of State as he \^aa not a party. (Yol 19) 1932 
Bom 3S6 (339) : 56 liom 501. 

(rivii l-'roceeduiris under Madras Estates Land 
Act. — 1 73j Proceeding under Ss, 74 and 75 is one of 
summary nature — Finding ot Coileetor as to x>ayment 
ot rent ha? not eficet of decree and does not oi>eratc as 
res jvdicaia. (Vol 4) 1917 Mad 242 (242). 

1,74^ Apjiheaiions m the kind contoinplaiedbyS. 20-A 
are not niatier-! to whieh the doctrine of res judicata 
canjbe applied. (Vol 26) 1039 M-ad 901 (002). 

75' of suit under S. 1 15 I-! no bar to suit 

aiiuer S. 55 of the Ait. (Vol 2l) 1034 Mad 601 (603). 
(ciii) Proceedings under Madras Hindu Belt- 

aicus EndowmenU Act [76' Order under S. 44 — Suit 

chailengiUi? v.ill ir not barred hv res Judicata. (Yol 32) 
1945 5Iad 242 (243) : I L B (1940) Mad 36. 

{riviii) Proceedings binder Oaths Act. — [77] The 
decision by oath of any niatter in issue in a former suit 
between the parties is res judicata in a subsequent 
litigation between them. (1913) 3C Mad 287 (290)*& 
(1901) 24 JMad 444 (447). 

[78] Decree against father in representative capacity 
by special oath ojjemtes as res judicata against sons 
under S 11 Expln. VI, Civil F. 0. (5"ol 25) 1938 Bom 
465 (466). 

(ceix) Proceedings under Ttegistration Act, — [79] 
Failure of suit under S. 77 does not oiierate as res 
judicata in subsequent suit for specific performance. 
(Vol 19) 1932 All 96 (97j : 54 AU 68. 

(ox) Proceedings under Small Cause Courts Acts. 
— [80] Decision of a Small Cause Court on a question 
of title cannot operate as res judicata in a suit on title 
on regular side. (Vol 21) 1934 Lah 324 (325) (Vol 25) 
1938 Lah 811 (812) : I L B (1939) Lah 183 62* (1881) 3 
Mad 192 (199). 

[81] Former suit in Small Cause Court — Subsequent 
suit on regular side — Same Judge i>residing over both 
Courts — Decision in former suit is not res judicata. 
(Vol 26) 1939 Kag 130 (131). 

[82] Where an application to set aside an ex ^arte 
decree, made with a necessary security bond, is with- 
drawn due to defect in certain formalities, second ap- 
plication tor the same purpose, attacking the genuine 
security bond is not barred by ics judicata by reason 
of dismissal of the first application. (Vol 22) 1935 Oudh 
35 (3o)» 

[83] A decision in a previous suit of a small cause 
nature, in which no second appeal is allowed by law is 
no bar to a subsequent suit, in the same Court, ivhieh 
not being of a small cause nature is open to second 
appeal. (1906) 29 Mad 195 (200) (FB). (17 Mad 273 ; 
24 Mad 444 and 27 Mad 63 overruled.) 

(xxi) Proceedbigs under Specific Belief Act. — [84] 
Decree under S. 9 do^ not operate as res judicata-^ It 
^ evidence of fact that a suit for possession was filed. 
(Vol 12) 1925 Cal 1046 (1047, 1048) * (Yol 32) 1945 
Mad 265 (265). (Party to suit under S. 9, Specific Belief 
Act is not precluded from subsequently proving liis title 
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by long possession only. The failure in that suit is 
conclusive only regarding the fact that he was not in 
possession within sis months of the suit and nothing 
more.) 

[So] Dismissal of a possessory suit on merits by a 
Hamlatdar’s Court does not bar a suit under S- 9 of the 
Specidc Relief Act in the ordinary Courts. (1900) 24 
Bom 251 (25S, 254) (FB.) 

(dwH) Proceedings under Succession Act. — (A) 
ADMINISTRATION PROCEEDINGS — [86] Decision in 
probate proceedings as to relationship of parties operates 
as res judicata, (Yoi 17) 1930 P C 22(23) : 57 Ind App 
24 (P C]^ (Tol 19) 1932 Cal 634 (635)'3& (Vol 23) 1936 
Rang 401 (402)^< (Vol 10) 1923 Rang 257 (257, 258) : 
1 Rang 258. 

[But see (Vol 5) 1918 Lah 114 (116) : 1918 Pun Re 
No, 49. (Decision about relationship in proceedings for 
letters of administration does not operate as res judicata 
— This case is no longer good law in view of (Vol 17) 
1930 P C 22 : 57 Ind App 24 (PC). ) 

[87] Administration suit— Point of genuineness of will 
raised and decided — Question cannot be raised in subse- 
quent litigation between parties. (Vol 17) 1930 Oudh 29 
(31) : 5 Luck' 186. 

[88] The findings of facts arrived at in proceedings 
on application for letters of administration would not 
operate as res judicata in a subsequent suit for posses- 
sion of the deceased's property. (1910) 5 Low Bur Rul 
78 (79 V. 

(B) Probate proceedings. — [89] Decision in 
probate proceedings can operate as res judicata, (Vol 14) 
1927 Cal 421 (423). 

[90] Points in issue formulated and decided by a 
decree passed by the probate Court are ras judicata in a 
subsequent suit. (1910) 11 Cal L Jour 623 (630, 631). 
(32 Ind App 244 : 33 Cal 116 (PC) followed ) 

[91] Finding under Succession Act as to genuineness 
or otherwise of will is conclusive between parties and 
operates as res judicata against parties affected. (Vol 23) 
1936 Pesh 39 (40). 

[92] The decision of a probate Court as to the genuine- 
ness of a will is binding on Courts esereising other than 
testamentary jurisdiction in the country, (Vol 3) 1916 
P C 78 (80) : 43 Cal 694 : 43 Ind App 91 (PC). 

, [93] An application for grant of a probate only re- 
quire the question of representation to be settled. And 
its findings about rights and titles of parties are only 
incidental — Decision in the probate not res judicata, 
(1911) 13 Cal L Jour 547 (556, 558). 

[94] Probate case — Finding as to who is entitled to 
letters is not res judicata in suit on title to the proper- 
ties. (Vol 10) 1923 Rang 9 (10) : 11 Low Bur Rul 331. 

[95] A grant of probate does not conclude the parties 
as to title. On application for probate it is not the 
province of the Court to go into the question of title 
with reference to the property of which the will purports 
to dispose, or the validity of such disposition, (1910) 34 
Bona 589 (592). 

[96] The decision in a probate proceeding that two 
prior wills of the testator had not been revoked by a 
third does not bar a subsequent suit where the question 
is how far the dispositions in the prior wills were affected 
by the third will, (1911) 21 Mad L Jour 485 (486). 

[97] Application for probate dismissed for default — 
Appiicant's heirs can plead existence of will as defence 
tq suit te property. (Vol 12) 1925 Mad 861 (869). 

[98] Probate proceedings — Contesting caveators are 
bound by the decision unless good cause under S. 50 of 
the Probate and Administration Act is made out. 

, (Vol 11) 1924 Mad 578 (681). 

^ntoLtious probate proceeding which is suit 
tmoer and Administration Act, S. 82, is also 

'' I 


suit under S. 11 — Finding of fact in probate proceedings 
IS res judicata though such judgment is not judgment 
within Evidence Act, S. 41. (Vol 1) 1914 Bom 8 (15) ; 
38 Bom 309 (FB). 

[100] Probate proceedings — The order passed on 
compromise in previous probate proceeding cannot 
operate as a bar to an application for probate of the 
same will. (Vol 11) 1924 Cal 864 (866) : 51 Cal 745. 

(C) PROCEEDINGS TINDER SUCCESSION CERTI- 
FICATE ACT (NOW REPEALED) [101] Decisions 

Linder the Act are not res judicata, (Vol 11) 1924 Lah 
493 (494) : 5 Lah 105© (1902) 24 All 138 (142). 

[102] Application by adopted son for succession cer- 
tificate — Question of validity of adoption — Intricate 
enquiry not held — Decision is not res judicata, (Vol 12) 
1925 Mad 497 (525) : 48 Mad 1. 

(ccsoiii) Proceedings under TI, P. Revenue and 
Tenancy Acts. — [103] U. P. Land Revenue Act (1901), 
S. 233 (k) does not take place of rule of res judicata in 
partition suits — S. 233 (k) only bars suits asking for 
alteration of total amount of shares in mahal or suits 
asking for holdings to be changed from one mahal to 
another. (Vol 18) 1931 All 462 (465) : 53 All 568. 

[104] TJ. P. Land Revenue Aet^ S. 233 (k) — Certain 
property put in separate patti of particular person— Ob- 
jection not raised by cosharer though^ party to partition 
suit — Civil suit for possession by him of that patti claim- 
ing that Re is entitled to it, is barred. (Vol 18) 1931 All 
29 (31). 

[105] U. P. Land Revenue Act, S. 233 (k) — Party 
having no opportunity to have his claim as to his title 
considered in partition proceedings is not barred from 
seeking declaration in Civil Court either by res judicata 
or by the provisions of cL (k),S 233, (FeyiWajir Hasan 
C. J.) (Vol 20) 1933 Oudh 507 (512) : 9 Luck 249. 

[106] U. P. Land Revenue Act (1901), S. 233-K — 
Application for partition — Mahal divided into four pat- 
ties — One patti jointly allotted to A and B and their 
sister, C — A and B being recorded as owning 14 
shares in the patti and C as owning only one share —0 
bringing civil suit against A and B claiming larger share 
than recorded in her name — C's suit was neither barred 
by S. 233-K nor by res judicata because in partition 
proceedings there was no conflict of interest between 
Aj B and C and as for effecting partition it was unneces- 
sary to determine shares of the parties inter se. (V ol 19) 
1932 All 666 (668) ; 54 All 742. 

[107] The decision given by a Deputy Commissioner 
in summary proceedings under U. P. Land Revenue Act 
(1901) as regards the amount of rent and cess is not res 
judicata in a subsequent suit. (1911) 12 Ind Cas 331 
(332) (Oudh). 

[108] The decision of the Assistant Record Officer,, 
under IJ. P, Land Revenue Act on tenancy rights, does 
not operate as Ves judicata* in a subsequent suit not 
only before a Civil Court but also before a Revenue 
Court. (1941) 1941 Oudh W N 461 (462). 

[109] Decision of settlement officer in jamabandicase 
does not operate as res judicata in a Civil or Revenue 
Court. (Vol 3) 1916 All 238 (239.) 

[110] Finding, under S. 30-A of the Oudh Rent Act, 
of the Deputy Commissioner is not res judicata and 
suit to set it aside is maintainable. (Vol 26) 1939 Oudh. 
73 (73, 74) : 14 Luck 416. 

[111] Decree by settlement Court passed in accor- 
dance with directions contained in settlement circulars 
and declaring nature of grant operates as res judicata*. 
(Vol 2B) 1936 Oudh 225 (229) : 11 Luck 642. 

[112] Questions decided by Settlement Court in previ- 
ous suit are res judicata, (Vol 8} 1921 P 0 131 (185) t 
23 Oudh Cas 291 (PC). 
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40. “ Suit” — Meaning of.— II: Per Fnll Beiic^i; Maae- 
hi: J., d%$sennng.--Th% word ‘suit* sliould be construed 
lilserallr as meaning a part of a suit. There is no reason 
why, when a matter has been decided by a Court of 
competent jurisdiction, the decision should not be re- 
garded as conclusive between the same parties when the 
ijiic-stion arises again in a diSerent -suit, though that suit 
as a vv'hole could not be tried by the Court which deci- 
ded the earlier suit. (Voi 30) 1943 Oudh 338 (346, 353) : 
18 Luck 683. 

[2] An application under S. 22, Provincial Insolvency 
Act to recover property wrongfully seized by the receiver 
is a “sun” within the meaning of S. 11, Civil P. G. 
(Tol 5) 1918 All 346 (349) : 39 All 626. 

[3] Application to file award under Seh.II, para. 20 
now incorporated in the Arbitration Act is not a suit. 
(Vol 8) 1921 Bom 389 (390) : 45 Bom 239. 

[4] Where a judgment is obtained against a dead 
man and subsequently another suit is brought against 
his representatives, the former judgment must be 
treated as never having existed and it cannot operate as 
re& jTidicata, (1907) 9 Bom L E 274 (279). 

41. Heard and finally decided. — [11 To support 
the plea of res judicata in addition to the fact that the 
parties to the suits are the same and that the same 
matter is in issue the matter must have been heard 
and finallv decided, il897) 24 Cal 616 i626) : 24 Ind 
App 50 (PQ’J'lYoI 22) 1935 All 457 (457}>I'<(Vol 6) 1919 
Cal 65 (65): 46 Cal 73S (An order of remand if not ap- 
pealed against is final and cannot be re-opened there- 
after.) * (Yol 2) 1915 Cal 629 (631) ^ (Yol 7) 1920 Lah 
54 (55, 56) (Reasons for decision do not form part of 
decree and being appealable cannot operate as res Judi- 
cata.) ^ (Yol 20) 1933 Mad 925 (927) : 57 Mad 73 
(Principle of res judicata cannot be ignored on ground 
that reasoning in previous decision can he attacked on 
particular point.)'J*(1911) 21 Mad L Jour 67 (67, 68) 
(Vol 18) 1931 Oudh 157 (158) ^ (Yol 6) 1919 Oudh 272 
(274) : 22 Oudh -©as BO (Court coming to decision after 
weighing evidence — Decision is final.)* (Vol 5) 1918 
Pat 618 (619, 620) * (Vol 24) 1937 Sind 110 (112) : 31 
Sind L R 55 * (Vol 21) 1934 Sind 112 (113). 

[2] When an issue is raised, but not decided, it will 
not be res judicata in a subsequent suit. (Vol 24) 1937 
Cal 741 (745) : I L R (1938) 1 Cal 187 * (Yol 24) 1937 
All 401 (405) : I L E (1937) All 489 * (Yol 16) 1929 
All 29 (30) * (Yol 19) 1932 Bom 326 (327) * (Yol 
20) 1933 Lah 593 (593) : 14 Lah 365 (Mere negative 
-finding would not constitute res judicata.) * (Vol 11) 
1924 Lah 469 (470). 

[3] It is not necessary that the decision should have 
been appealable. (Yoi26) 1939 Cal 169 (174) : ILE (1938) 
2 Cal 418 (Question of res judicata can arise even in 
consequence of antecedent summary proceedings ({V;^ 
25) 1938 Cal 246, reversed). 

[4] In the following cases it was held that the matter 
was heard and finally decided ; — (Yol 17) 1930 P 0 224 
(225, 226) : 57 Ind App 208:8 Bang 326 (PC)*{Yol 13) 
1926 All 420 (420, 421) (Finding as to existence of 
custom of pre-emption in previous suit inter parUs.)9* 
{Yol 12) 1925 All 417 (418) (Mortgage by Hindu widow 
— Mortgagor held entitled to mortgage during her life- 
time— Question is res judicata in subsequent suit ques- 
tioning right of mortgagor to property ,)*(1913) 11 All 
L Jour 937 (940) (Suit for possession and mesne profits 
by prior mortgagee.) *(1912) 9 All L Jour 165 (169) (PC) 
^G-enuineness of document.) *{Vol 17) 1930 Bom 135 

. (137) : 53 Bom 676 (Suit by mortgagor of ’klmti land 
for redemption.)*(Yol 8) 1921 Cal 761 (761) (Subse- 
quent pubhcation of Record of Eights does not destroy 
flie effect of a previous decision between the parties.)* 
Mol 5) 1918 Cal 125 (126) (Suit to set aside decree 


obtained by fraud,)* (Yol 2) 1915 Cal 660 (661) (First 
suit against under-razT/csi dismissed as plaintiff held not 
the sole landlord — Second suit against same defendant 
and another co-sharer landiord,)*(1906) 33 Oal 679 
(681, 682) (Suit on decree barred by limitation.)* 
(Yol 27) 1940 Lah 1 (3) : I L R (1940) Lah 63 (Suit 
by decree-holder against father and son for declaration 
that son bad saleable interest in the properties.)* 
(Yol 16) 1929 Lah 769 (769) (Custom in Punjab being 
primarily tribal, decision on question of custom given 
in suit about property situate in one village is res judi- 
cata in suit brought about property situate in neighbour- 
ing village.)* (Yol 12) 1925 Lah 596 (597), (Suit by 
principal against agent relating to certain transactions 
decided — Cross suit by agent in respect of the same 
matter is barred.)*{Yol 8) 1921 Lah 394 (395) (Mortgage 
— Successive suits on.)*(Yol 8) 1921 Lah 187 (187) 
(Hindu reversioner suing for declaration against widow’s 
alienation — Decision bars fresh suit % him after 
widow’s death.)*(Vol 14) 1927 Mad 1131 (1132) (Suit 
for declaration of plaintiffs’ right to irrigate lands free 
of water-tax.)* (Yol 12) 1925 Mad 1179 (1181) (Prior 
decision on the plea of parties being divided from the 
deceased is res judicatad'^^ol 5) 1918 Mad 1309 (1313) 
(Suit for cesses — Cesses held not payable by sheer force 
of custom without corresponding liability — Subse- 
quent suit raising same question — Previous decision 
between same parties is binding.)* (Vol 5) 1918 Mad 
1159 (1161) (Suit for ejectment — Execution barred — No 
fresh suit.)*(Vol 6) 1919 Nag 155 (156) (Prior decision 
— Finding as regards possession mixed with question of 
title between vendor and vendee operates SiS res judicata 
in suifc^ for pre-emption.)* (Yol 3) 1916 Nag 1 (2) : 13 
Nag L E 76 (Mortgage suit — Claim for personal decree 
refused — Matter cannot be re-agitated,)*(yol 16) 1929 
Oudh 275 (278) : 4 Luck 713 (Father’s mortgagee im- 
pleaded in sons’ suit for partition to get sons’ share 
released from mortgage — Point fought in appellate 
Court which reduced rate of interest and held whole 
famOy property liable for mortgage — Decision being 
final and complete -will be res jud%cata)^iyo\ 14j 1927 
Oudh 60 (62) (Previous suit for possession based on 
inheritance and partly on agreement — Question of title 
finally decided.) *(Yol 11) 1924 Pat 307 (309) (The 
question in prior suit regarding the area of parcel of 
land demised if decided is binding in future litigation.)* 
(Yol 21) 1934 Rang 154 (155) (Order striking out 
party’s name from list of defendants — No appeal filed — 
Subsequent suit against party for same relief by plaintiff 
does not lie.)*(Vol 6) 1919 Low Bur 38 (38) :9 Low Bur 
Rul 273 (Application for grant of letters of adminisr 
tration.) 

[5] In the following cases it was held that the matter 
was not heard and finaDy decided. (Vol 29) 1942 P 0 8 
(10) : I L R (1942) 2 Cal 1 : I L R (1942) Ear P 0 23 : 
69 Ind App 51 {? C) (Decree in suit subject to final 
decision of Privy Council in another case is not final 
decree.) * (Vol 12) 1925 All 486 (487) : 47 All 561 
(Suit to set aside sale on ground of non-receipt of conside- 
ration — Court finding that consideration was partly paid 
— Subsequent suit for balance of purchase money is not 
barred.) * (1910) 5 Ind Gas 325 (329) (All) (Suit abated 
is not res judicata.)'^ (Vol 23) 1936 Bom 402 (404) : 60 
Bom 1008 (Former suit by widow’s adoptee to recover 
possession against widow’s alienee — Subsequent suit for 
possession by adoptee’s alienee brought after widow’s 
death.) * (Vol 19) 1932 Bom 442 (443) (Previous suit 
by widow to revoke probate of husband’s will — Subse- 
quent suit by adopted son for declaration.) * (Vol 16) 
1929 Bom 116 (117) (Mortgagee in possession being 
also coaharer suing for partition — Court overlooking 
stipulation of payment in mortgage and assuming mort- 
gagee to be owner of the mortgaged property — Suit for 
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redemption is not barred,) (Vol 12) 1925 Bom 311 
<313) (Suit relating to niomgage*) ^ (Voi 6) 1919 Bom 
81 (83) : 43 Bom 568 (Question of tenancy.) (Yol G) 
1919 Gal 974 (974) {Dismissal of suit for declaration of 
title by sniTiTorship — Subsequent suit for declaration 
that certain alicDatious shall not bind reversioner is 
maintainable.) ^ (Yol 2) 1915 Cal 46 (47, 48) (Suit on 
mortgage.) >5* (1897) 21 Gal 711 (712) (Suit for rent.) 
(Vol 28) 1911 Lab 169 (171) (Prior suit framed under 
Muhammadan Law — Later suit on customary law.)dr< 
(Vol 24) 1937 Lab 21 122) (Execution case.) *5^ (Yol 1) 
1914 Lab 76 (78, 79) (Beat suit.) *51 (1909) 1909 Pun L 
R No. 152, page 703 (704) ; 1909 Pun Be No. 100 (Soce- 
esaive suit for possession4'5<{Vol 20) 1933 Mad 868 (869) 
{Suit on promissory aote.)'i'(Vol 16) 1929 Mad 291 (292) 
(Suit lor partition.) *5 (Yol 13) 1926 Mad 162 (163) ; i6 
Mad 688 (Suit under S. 92. Civil P. C.) •5< (Vol 13) 1926 
Mad 692 (693, 694) (Question as to necessity for aliena- 
tion by widow.) * (Vol 8) 1921 Mad 126 (128) (Mere 
suggeEfcion by Court complied with by party is not res 
judicata.) ^ (1912) 35 Mad 216 (226, 227) (Title to 
land.) •J* (Vol 14) 1927 Oudb 15 (16) (Declaratory suit by 
sons that the property is not liable to execution and sale 
in decree against father.) •5'(Yoi 13) 1926 Pat 289 (290) : 
5 Pat 276 (Applitiatioii chalionging validity of a com- 
promise decree under S, 151 dismissed— Subsequent suit 
for the same purpose is not barred,) © (Vol 24) 1937 
Rang 324 (325. 327) (Previous partition suit dismissed 
as not maintainable— Subsequent suit for possession not 
barred.) ^ (Vol 24) 1937 Rang 204 (205). 

[6j A decree-holder Is not barred from bringing a 
fresh suit for possession of property for which he got a 
conditional decree previously and failed to execute it. 
(Vol 2) 1915 Lab 165 (165, 166) : 1915 Pun Be No. 77 ; 
(Vol 12) 1925 P C 63 (69j : 47 All 250 : 52 Ind App 
145 (P C) (Decree for possession passed on condition of 
payment of dower debt— Decree- holder failing to pay — 
Subsequent suit for possession Is not barred.) 

[7] Order, contingent on information to be furnished 
by parties, is not final, (Vol 4) 1917 All 21 (26). 

[8] If a point had to be decided for the detormin.a- 
tlon of a }3articular litigation and was so decided, tno 
observations made obiter will not prevent its being 7 es 
ji&dicata. (1936) 17 Pai L Tim 356 (358). 

[9j Each finding additional and supplemental ground 
for decision— Each acts as judwata, (Vol 31) 1914 
Oudb 321 (326) : 20 Luck 64. 

[10] Accepting a decision and actbig in aecordaneo 
with it under iirotest does not prevent its being res 
Jmicata. (Vol 11) 1924 Pat 362 (366). 

[11] Tljo right to sue for partition is a oouUuuhig 
right incidental to the ownership of joint property. 
Therefore so long as the property remains joint, one of 
the co-owners can bring a second suit for partition 
though a previous suit for partition has been dismissed. 
(Vol 7) 1920 Cal i08 (109)K{Vol 2) I9l5 All 1 (2) ; 37 
All 155. 

[12] Plaintilc obtained a decree for possession of 
certain property which was not executed for three years. 
Possession over the property had been obtained other- 
wise than in execution and plaintifi was subsequently 
dispossessed. Eeldt that dispossession of the plaintifi 
subsequent to the date of the decree was a fresh cause 
of action and the suit was rightly brought. (Vol 3) 1916 
All 163 (164) ; 38 All 509. 

[133 Ea:oneous decision as to rights of parties is as 
nmoh m judicata as just a decree. (Vol 6) 1919 Mad 359 
(360, 361)®(Vol 18) 1931 Bom 570 (576)*(Vol 11) 1924 
Had 193 (196)4«(Vol 13). 1926 Nag 476 (478)«‘lVol 7) 
,19^ Nag 274 (274)*(Vol 7)1920 Oudh 302 (304) ; 23 
Cfe«^269*tX909) 12 Oudh Oas 124 (127). (When a 
la inspdly decided the parties, the fact 


that the grounds given for decision are erroneous does not. 
prevent the matter from being res jxtdioata,)'fS^\Y<k 30| 
1943 Pat 327 (346) : 22 Pat 220'$<(Yoi 17) 1930 Pat 71 
(74)*$i(Vol 17) 1930 Rang 294 (295). 

[14] Questions that have been once settled bctwoni 
parties are not Jess res judicata on ground that similar 
questions betw-eon same parties have been decided othei - 
wise in other litigation. (Yol 6) 1919 Mad 236 (237) : 
42 Mad 702. 

[15] As between two inconsistent decrees it is 
later decree that will operate as res judicata. (1912) It 
Bom L 11 854 (S59)*iVol 11) 1924 All 310 (310, 3111 : 
46 All 220*i«(Vol IG) 1929 Cal 163 (164)Sr(Vol 8) 1921 
Mad 612 (615) ^ (Vol 4) 1917 Mad 930 (950)»J<(Vol 22) 
1935 Nag 122 (122, 123) : 31 Nag L R 211 © (Vol 21) 
1934 Oudh 491 (492)«<(Vol 25) 1938 Pat 359 (360), 

[16] Rejection of an application for a rule does uoc 
make the matter tea judicata. (Vol 23) 1936 Pat 112 
( 120 ). 

42. Adverse finding. — [X] Adverse finding on an 
issue against successful party cannot operate as res 
judicata in subsequent suit. (Yol 22) 1935 Mad 701 
{102)^ (Yol 10) 1923 Cai 297 (297)e& (Yol 20) 193.'. 
Mad 770 (771) ^ (Vol 19) 1932 Mad 541 (541) ^ 
(Yol 2) 1015 Mad 294 (295, 296) : 37 Mad 25'& (Yol 
31) 1944 Nag 154 (XS4) : I L R (1944) Nag 465»J( (Vol 
25) 1938 Oudh IB (19, 20). 

[2] Issue immaterial to decision decided and em- 
bodied in decree — It is not res judicata against' party 
having decree in his favour. (Vol 3) 1916 Bom 277 
(277, 278) ; 40 Bom 662'$« (Yol 11) 1924 Mad 026 (632). 

[3j Decision on issue, not necessary to decide, doe's-, 
not operate as res judicata (Vol 4) 1917 Cal 398 (399)^ 
(Vol 7) 1920 Bom 335 (336) : 44 Bom 321*J< (Yol 11) 
1924 Mad 469 (470) : 47 Mad (Yol 6) 1919 Mad 
212 (213)*© (Yol 10) 1923 Nag 139 (139)4« (Yol 31) 1944 
Oudh 314 (316) : 20 Luck 226. 

[4] Findings against successful party can operate as 
res judicata if they are not incons’istemt with the decree. 
(Yol 7) 1920 Mad «71 (874). (13 Cal 17; 18 Cal 647 and 
40 Cal 29, Diss. from !•© (Yol 4) 1917 Cal 393 {399)-> 
(Yol 4) 1917 Pat 653 (654) : 2 Pat L Jour 159. 

[5j Decision arrived at in previous suit, though 
dismissed, operates as_rr5 judicata when that decision is 
embodied in the decree. (Yol 16) 1929 Cal 449 {449)*5* 
(Yol 6) 1919 Mad 1097 (1099). 

[See however (Yol 7) 1920 Mad 871 (876).] 

[G] Where in a former suit, between the partie-» 
there were several issues, which were found against a party 
to a suit, who has appealed against all of them andtheri 
have been adverse findings against him, the decision 
on ail those issues is res judicata against him. (Yol 19) 
1932 Bom 484 (486)* (Yol 19) 1932 Lah 421 (422). 

[7] Where a judgment is based on findings on more 
than one issue but it is doubtful as to on which issue 
the final conclusion is based, then the decision on all 
issues is Vc$ Judicata\ (Yol 6) 1919 Mad 1097 (1099). 

[8] A finding in a suit will operate as ‘res judicata* 
in a subsequent suit against a party, when he has 
a right of appeal. (Vol 4) 1917 Pat 653 (654) : 2 Pat 
L Jour 159* (Yol 33) 1946 Lah 256 (258)* (Yol 5) 1918 
Pat 329 (329) : 3 Pat L Jour 178. 

[See however (Yol 6) 1919 Mad 1097 (1099).] 

[9] Party succeeding in suit though some findings 
against him — Fact that he does not appeal against such 
findings does not operate as res j%(,d%cata against him. 
(Yol 20) 1933 Oudh 439 (451) : 8 Luck 602. 

[10] Where suit against a defendant is dismissed but 
judgment contains finding adverse to him, he can tc- 
agitate in a fresh suit the question decided by the 
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finding ^Vol 12) 1925 Mud 52 •Ml 

“See however «Vol 7) 1920 MiiJ sS7i (b73).j 

43. Consent decree "1. Section 11 dues not aiijily 

to eoinp.'oii’i'i' u- it appUc-j in tunns only to what 
was iielimilv beai*tl and finally deckled. {Vol Ifi) 1929 
Mad 96 (10:3\>$. a912) 1912 Mad \V !S: 107:3 (107SJ. 

Sec (1912) 95 Mud 75 IMnelpIes applicable to 
jiuignients by eon^ent art' not tbt? ^aine as those 
upplieablf to judj^nien?- ]»y flt‘i‘s>*ilt.)_ 

_2j Kttoppfi i-in I> pi'O'veti by a Jv.ignitnt given by 
consent as by a jud.^inen; gben autr opposition. In 
tdtbcr ca>c tbc ef^tnppel fon-kts oi the e-rablisbment ot 
faet^ by order of ilto Coart either by an agreai state- 
ment of the parties, or by the adjudication of the Court 
upon the controversy btang fully heard. *5'ol S» 1921 
V C 2:31 (232) (PC) {Case frouvKa::t Africa.)»J< iVed 16) 
1929 P C 2 h 9 (294) (PC) (Consent decree not discharged 
— It is as Gfi'ective as ordinary det-ree.) {Voi 15) 192S 
r C 19t> (192. 19 : 3 ) : 55 Ind Apii 206 : 10 Lab 75 (PC) 
(Pre-emptor party to r-uit by village landlords ebal- 
Wnging sale to l)c pre-empted — Sale eorifinned by 
compromise decree — Right oi pre-emprion ©iiiuot he 
exercised.) iVnl 17} 1930 All 619 *’6ito • Omission 
settle part 01 dkpu'r in df^-rcc — Sub^JCiyaont 

siiii not bairefb)'$< »Vo! ih 1922 Ad 19 rjo) : 44 All 334 
(Fniess tainted by fruiid cr proi-ured under imdiie 
inllaonce.)'-!*- -Voi ‘l7) 19:jo Uoni 431 435) : 54 Bum 
696 (Fajt of iile^ality.»’5< (Voi 15) 192S Boia 279 {2 j^ 1, 
2S2). (Previous petition f*»r declaring nitirrlage a nullity 
dismissed by consent of parties — Second petition is 
incompetent. )•$« (1900) 24 Bom 77 (fio;© lYol 15) 1928 
Cal 852 (853)'$' (Vol 13) 1926 Cal 672 (675)'5» (1897) 24 
Cal 216 (237)>J‘ (Vol 33) 1946 Lali 73 (75) (Compro- 
mise decree for sale passed againf^t mortgagor on assump- 
tion that mortgagor did not belong to agricultural tribe 
— Slortgagor precluded by rt\s judicata from pleading 
in execution that bo belonged to agrieulturai tribe.)4* 
fVol 17) 1930 Lab 487 {488)'s‘ (Yol 11) 1924 Mad 88 
(89, 90)»3& (191:3) 36 Mad 46 (49)'$t (Toi 28) 1941 Nag 
271 (273) : I L E (1942) Nag 498*5^ (Yol 26) 1939 Oudh 
269 (272) : 14 Luck 703* (Vol 8) 1921 Pat 131 (134) : 
6 Pat L Jour 208 (Principle of S. 11 applies also to 
consent orders.)* (Vol 4) 1917 l*at 9 (10) : 1 Pat L 
Jour 208 (In regard to properties not included in suit 
it operates as evidence of agreement and not as res 
judicata.)^ (Vol 2:3) 1936 Sind 99 (102) : 29 Sind L R 
455* (Vol 20) 19:3:3 Sind 53 (55)* {^ol 2R) 1941 All 
18 (23i : I L B (1940) All 691 (Whether S. 11 covers 
consent decree is immaterial tor even if such decree 
creates estoppel it wouM bar trial rf same question 
between the jiarties.) 

[3l But i>arties must advert to point at issue and 
agreement on which decree is based must settle question 
finally. (Vol 21} 1934 Mad 454 (456)* (Vol 3) 1916 
Mad 411 (411)* (Vol 25) 1938 Mad 225 (225, 226). 
iSee (1936) 63 Cal 550 (558).] 
j_4] Consent decree is as good as decree on contest — 
Party not choosing to raise grounds of attack or defence 
in previous suit which could have been raised cannot be 
raised in subsequent suit. (Vol 22) 1935 Lab. 487 (488). 

[ 0 ] Judgment confessed without any pleadings in the 
former suit — Question not put in issue in the former 
suit can be agitated in a subsequent one. (Vol 16) 1929 
Mad 694 (696)* (Vol 21) 1934 All 1038 (1039). 

[6] Parties admitting certain facts and hence no 
issue raised nor decision given on that point in prior 
suit but decree passed — Ees judicata in such eases 
operates not only to actual decisions incorporated in 
decree but to facts accepted by both parties. (Vol 19) 
1932 Mad 519(521). 

[7] Question left open by compromise — Consent 


decree cannot operate a': judicata* (Vol 7) 1920 l^at 

212 (215). 

^8' Compromi'^e decree cannot be taken to de^'ide 
evtiy point that ought to have been jileaded though 
decree on merits must. (Vol 16) 1929 All 24:3 (249) : 
51 All 575. 

19] Suit for posses.stoii of land already decreed is 
not competent — Remedy by w'ay of execution. (Vol 4) 
1917 Lah 11 (12). 

[10] Agreement by father consenting to retention of 
custody of a minor by the mother — Agreement embodied 
in decree — lleerec is not binding in a subsequent pro- 
ceeding under the Guardians and Wards Act for the 
appointment of a guaidian. (Voi 11) 1924 Mad 45 (45). 

[11] Declaratory suit under 0. 21, B. 63 by decree- 
holder — Compromise between decree-holder and defen- 
dant whereby latter acquiring right to occupy attached 
property in lieu of certain sum — Subsequent suit by 
decree-holder as zamindar U barred. (Vol 26) 1939 All 
130(111). 

]12j A suing moitgagors and prior charge-holder U 
— Suit ending in razinama decree to which B agreed 
without making pro\ ision for his charge — Eazinama 
decree ]}rovidmg payment of money to A by mortgagors 
and creating new charge on x^iroperty in *l*sia\our — 
Decree was not mortgage decre^e but only created new 
cliarge and did not defeat B's prior charge. (Vol 16) 
1929 Mad 379 (3S1). 

_l:3] Rent suit — Compromi-'e m former suit sux^e]*- 
seded by another coinx^romiso — Decision based 011 
former conipromise does not ox^erate as 7'es Judicata in 
subsequent suit, (Vol 20) 1933 Cal 69 (71) ; 59 Cal 513. 

[14] Compromise in Revenue Court making tem- 
Ijorary arrangement — Subsequent suit in Civil Court is 
not barred by res judicata* (Vol 21) 1934 All 75 (76). 

[15] Suit by a Hindu daughter in her personal 
capacity as limited owner asking for personal relief — 
Compromise decree — Decree is not binding on rever- 
sioners as res judicata* (Vol 26) 1939 All 197 (202). 

[16] Consent decree — Plamtiff awarded mesne profits 
U13 to date of decree — No order regarding x>rofi.ts after 
date of decree — Su}>sequent suit in 1928 by xfiaintiff 
for profits after decree — Suit held not barred by rea. 
judicata. (Yol 19) 1932 Bom 222 (223) : 56 Bom 292, 

[17] When under a coinx>romise arrived at in a. 
redemption suit, the x'>^i’ties did nob agree that plain- 
tifi*s right of r(^empnon would be extinguished, plain- 
tifi is not prevented from bringing a suit for redemx'^- 
tion. (Vol 1 : 3 ) 1926 All 20 (21) : 48 All 17. 

[18] Compromise decree— Plea of "res Judicata' will 
prevail even 'when result of giving efieefc to it will be to 
sanction what is illegal in the sense of being iDrohibited. 
by statute. (Section 5, Hereditary Offices Act.) (Vol 23) 
1936 Bom 301 (304). 

[19] A consent decree can only be set aside on any 
ground that may invalidate an agreement. Question of 
want of jurisdiction is not sufficient. (Vol 23) 1936 Sind 
99 (105) : 29 Sind L R 455. 

[20] Consent decree obtained by successors of a 
trustee of choultry against founder’s heirs in a suit for 
management — Suit by descendant and heir of founder 
against successors of trustee for management is not 
barred. (1910) 8 Mad L Tim 205 (205). 

[21] Consent decree entitling plaintifi to a certain 
share in income of certain land for a particular fasli — 
Plaintiff not estopx^ed from claiming larger share in 
income of land for subsequent years. (1911) 21 Mad L 
Jour 449 (450). 

[22] Principle of res Judicata does not apply to a 
suit for partition of joint property where the previous 
suit for partition 'was compromb^ as the plaintiff did 
not then desire to press his claim for partition and 
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there ’was no decision on merits. (Vol 11) 1924 All 905 
(906) : 46 AU 820. 

44. Decision must be necessary, — [1] A finding 
•not necessary to the relief granted by the decree cannot 
operate as res judicata. (Vol 11) 1924 Oudh 205 (206)'J« 
(1911) 11 Ind Oas 89 (89) (All)«< (1895) 17 All 174 
(195) S* (1894) 18 Bom 597 (602) (Even when such 
finding is inserted in the decree,) iJf (Vol 23) 1936 Cal 
772 (774)S‘ (Vol 12) 1925 Cal 996 (1000)'J< (Vol 24) 1937 
Lah 638 (638, 639) © (Vol 20) 1933 Lah 218 (219) 
(Nor party given opportunity to challenge it.)'3E<(Vol 10) 
1923 Lah 248 (249) >$.(1911) 1911 Pun L K No. 120 p. 
455 (457)1$. (Vol 22) 1935 Mad 651 (552)$ (Vol 14) 1927 
Mad 120 (121)$ (1912) 1912 Mad W N 380 (381)$ 
(Vol 4) 1917 Nag 107 (109)$ (Vol 12) 1925 Oudh 386 
(3871$ (Vol 5) 1918 Oudh 275 (277)$ (Vol 22) 1935 
Pat 306 (316) : 14 Pat 70$ (Vol 25) 1938 Bang 275 
(275). 

[See however fVol 11) 1924 Cal 600 (605, 606) $i 
(Vol 17) 1930 Lah 690 (691)$ (Vol 5) 1918 Mad 39 (41. 
42) (If it is embodied in the decree.) $ (Vol 32) 1945 
Oudh 144 (146) : 20 Luck 262 (Suit for possession by 
mortgagee — Question of rate of interest raised and 
decided — Finding, though unnecessary, held operated 
as res judicata.)] 

[2] Possibility of appeal, from finding, is a test of 
its necessity for decision of the case. (Vol 17) 1930 Pat 
71 (75)$ (Vol 4) 1917 Pat 530 (531)$(Vol 17) 1930 Lah 
149 (150). 

[3] A finding by an appellate Court on a point not 
necessary for the decision of the suit and on which no 
issue was raised in the primary Court cannot operate as 
res judicata in a subsequent suit between the parties. 
(Vol 6) 1919 Cal 55 (55). 

[4] Where an appellate Court omits to record findings 
on certain points raised in the ease, on the ground that 
they were unnecessary for the decision of the case, its 
judgment does not in respect of those points operate as 
res Judicata, (1912) 15 Ind Cas 229 (230) (Mad). 

[5] Judgment operates by estoppel as regards all 
Bnd^gs which are essential to sustain judgment, 
(Vol 17) 1930 Pat 71 (74)$ (1895) 17 All 174 (195)$ 
(Vol 7) 1920 Bom 335 (336): 44 Bom 321$ (Vol 6) 1919 
Bom 81 (82) : 43 Bom 568 $ (1911) 35 Bom 38 (39) 
(Though the suit is also rejected on the gound of under- 
valuation before registration or at any subsequent stage.) $ 
(Vol 13) 1926 Cal SO (82)$ (1913) 40 Cal 29 (32, 33)$ 
(Vol 14) 1927 Lah 804 (805) (Previous decision must be 
final and necessary.)$ (Vol 7) 1920 Lah 465 (466)$ 
(Vol 16) 1929 Mad 638 (640)$ (Vol 2) 1915 Mad 106 
‘(106, 107) : 39 Mad 1202 $ (Vol 5) 1918 Oudh 275 
(277) (Especially when the appellate Court has ignored 
the other findings.)$ (Vol 4) 1917 Pat 622 (623). 

[See however (1938) I L B (1938) Lah 75 (81)$ 
(Vol 12) 1925 Lah 160 (162) (Finding in suit which the 
'plaintifi was not hound, but nevertheless, did institute, 
operates-as res judicata if it satisfies all other require- 
ments of it.) $ (1930) 31 Pun L B 406 (407) $ (Vol 14) 
1927 Mad 643 (644).] 

[6] Matter which is res judicata cannot be agitated 
afresh merely by reason of suggestion in judgment which 
was unnecessary to the decision of the case that party 
may bring another suit. (Vol 22) 1935 Pesh 150 (151)$ 
(Vol 33) 1946 Mad 141 (143) (Mere direction by Insol- 
• vency Court that another proceedings might be taken 
vfor having point more adequately considered and decided 
is of no avail.) 

H Matter not in issue in previous suit decided — 
Deoi^on is not res judicata. (Vol 21) 1934 Bang 375 
(va 8) 1921 md 21 (22, 24) (FB)$ (Vol 23) 1936 


[8] Obiter dictum in previous suit cannot be res judi- 
cata in subsequent suit. (Vol 20) 1933 Lah 412 (il5)$ 
(Vol 11) 1924 All 884 (890) : 47 All 17$ (Vol 6) 1919 
Bom 81 (82) ; 43 Bom 568 [Per Heaton, J".— Where 
a finding is followed by a result which would equally 
follow from something essentially difierent then it can- 
not be supposed that finding is a final decision. It is 
merely an expression of opinion and nothing inore.)$ 
(1911) 13 Bom L B 1061 (1074)$ (1909) 11 Bom L B 
366 (370) (If a Judge decides a ease on a preliminary 
point and then expresses bis opinion on the other issues 
in the case, the latter will not be res judicata.)^ (Vol 29) 
1942 Cal 486 (488)$ (Vol 20) 1933 Lah 404 (405)$ 
(Vol 16) 1929 Lah 437 (438) (Interpretation of decree 

not necessary for disposal of execution application 

Opinion expressed by executing Court will not be bind- 
ing on parties.)$ (Vol 5) 1918 Mad 751 (752)$ (Vol 24) 
1937 Oudh 116 (119) : Luck 697$ (Vol 6) 1919 Pat 
561 (562) : 4 Pat L Jour 682 (Question was not a 
matter in issue in the previous litigation.) 

45- Decision on merits necessary [1] The rule 

of res judicata does not come into operation unless the 
matter is expressly or impliedly decided on merits in 
the previous proceedings. (Vol 24) 1937 Lah 211 (212, 
213)$ (Vol 12) 1925 P C 55 (57) : 52 lud App 100 : 47 
AH 158 : 27 Oudh Cas 334 (P 0)$ (Vol 24) 1937 All 
64 (55)$ (Vol 15) 1928 Lah 244 (245). (Application for 
amendment of decree.)$ (Vol 16) 1929 I^d 404 (407) 
(Dismissal for want of evidence is on merits.) $ (Vol 7) 
1920 Mad 449 (451). (Bejeetion of plaint after full trial 
on merits operates as res judicata. (Vol 5) 1918 Mad 
78 (79) (Suit dismissed on pleadings.) 

[But see (Vol 29) 1942 Lah 71 (72) (Objection to 
attachment under S. 60, Oml P. C., dismissed for 
default.)$ iVol 16) 1929 Oudh 275 (277) : 4 Luck 713.] 

[2] A former judgment proceeding wholly upon a 
technical defect or irregularity is not a bar to a subse- 
quent suit on the same cause of action. (1886) 8 All 282 
(287)$ (1909) 2 Ind Cas 622 (623) (All) $ (1912) 13 
Ind Cas 351 (352) (Cal)$ (Vol 24) 1937 Nag 146 (147) : 
I L R (1937) Nag 430 (Want of registration of firm.) 

[3] Suit between landlord and tenant — Question of 
title raised in issue and decided after evidence — Deci- 
sion operates as res judicata, (Vol 30) 1943 All 340 
(341) : I L B (1943) All 834. 

46. Decision on preliminary or technical point. — 
[1] Former suit dismissed on preliminary or technical 
point — Merits not gone into — Subsequent suit is not 
barred. (Vol 3) 1916 Nag 38 (38)$ (Vol 29) 1942 All 
410 (419) : I L B (1942) Ail 624. (Dismissal for plain- 
tifi’s failure to sue within three years of his attaining 
majority.) $ (Vol 18) 1931 All 200 (201) (Dismissal for 
want of jurisdiction.) $ (Vol 17) 1930 All 112 (113). 
(Order of rejection of memorandum of appeal presented 
by unauthorized person.)$ (Vol 8) 1921 All 242 (243, 
244). (Copy of judgment not filed— Appeal dismissed.) $ 
(V ol 16) 1929 All 844 (844) (Suit dismissed for want of 
cause of action.) $ (Vol 4) 1917 All 21 (27) (Bejeetion 
of application for review of preliminary order.) $ (1886) 
8 All 282 (286). (Suit dismissed for failure to pay court- 
fees and for misjoinder.) $ (Vol 22) 1935 Bom 131 (132) 
(Suit dismissed for misjoinder of causes of action and 
misjoinder of parties.)$ (Vol 9) 1922 Bom 96 (97) : 46 
Bom 726. (Suit dismissed as being barred under 
S. 47.)$ (1880-81) 6 Bom 48 (57) : 7 Ind App 181 (P 0) 
(Dismissal for want of cause of action.)$ (Vol 21) 1934 
Cal 799 (802). (Dismissal of suit for want of cause 
of action against some defendants.) $ (Vol 14) 1927 
Cal 794 (796). (Dismissal for non-joinder.) $ (Vol 22) 
1936 Lah 974 (975) (Suit dismissed as being pre- 
mature.) $ (Vol 18) 1931 Lah 79 (80) : 12 Lab 275. 
(Suit dismissed as abated.) $ (Vol 16) 1929 Lah. 596(597) 
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(DB). (Dismissal of declaratory suit under S. 42, 
Specific Belief Act.)*!' (Vol 12) 19;i25 Lah 193 (194). 
(Dismissal for misdescription of suit property.)'!' (Vol 10) 
1923 Lah 150 (151) (Dismissal of suit as time barred.) S' 
(Vol 3) 1916 Lah 229 (229) ; 1916 Pun Be No. 1 (DB) 
(Suit dismissed as time barred.l'i' <Vol 23) 1936 Mad 
165 (166)*!' (Vol 22) 1935 Mad 696 (697) (Dismissal on 
*;round of mi. joinder ) I-* iVol 9) 1922 Mad 259 (262) 
(DB). (Dismissal for non-joinder.)*!' (Vol 4) 1917 Mad 
946 (947) «Suit dismissed as premature.) ^ (1890) 13 
Mad 510 (511, 512) i Dismissal for failure to pay com- 
missioner's fees.)'!' (Vol 6) 1919 Nag 15 (16, 16) : 16 
Nag L R 206 (Dismissal for non-jomder.) *!< (1912) 8 
Nag L IU68 ^70, 71) (Dismissal of suit as premature.)*!* 
(Vol 31) 1941 Oudh 321 (327): 20 Luck 64 (DB)*!' 
(Vol 26) 1938 Oudh 54 (56) (Dismissal on ground that 
plaintiS could not sue alone.)*!' (Vol 15) 1928 Oudh 503 
(507) : 4 Luck 159 (DB) (Suit dismissed for want of 
proper court-fees.) ^ (Vol 2) 1915 Oudh 14S (149) (Suit 
<li..missed for misjoioder.) ^ (Vol 29) 1942 Pat 293 (294) 
(Order that question raised was premature and should 
be raisai. at proper stage of litigation.) *!« (Vol 4) 1917 
Pat 589 (590, 591) ; 2 Pat L Jour 313 (DB) (Dismissal 
for misdescription of property.) 

47. Declaratory decree. — 'Ij Executable decree 
precludes fresh suit tor same relief. (Vol 12) 1925 P C 
34 135): 52 lud Arp 79 : 52 Cal 314 (PC>. 

[2] Decree noi acted upon for long time — Suit based 
oil decree — Court should grant relief on basis of decree. 
(Voi 11) 1924 Pat 165 (166). 

'j3] A decree in a declaratory suit by a reversioner 
in the widouv'a life-time, impeaching an alienation by 
her is conclusive of actual reversioner’s rights. The 
principle is le^s obviously just in eases where it operates 
to bind the ultimate reversioner if the declaratory suit 
iaUs. (Vol 11) 1924 P G 247 (248) : 51 Ind App 381 : 
46 All 831 (PC). 

[4j Administration suit — Declaratory decree incap- 
able of eseeiition — Suit for distribution of shares as 


declared by the decree is not hatred. (Vol 8) 1921 Low 
Bur 22 (24) : 11 Low Bur Bui 60. 

[5] Sait in 1924 by co-tenant for share of income — 
No ouster claimed or decided — Claim decreed — Subse- 
quent suit by son of such co-tenant for partition of 
same property held not barred by S. 11 or S. 47. 
(Vol 29) 1942 Bom 44 (45, 46) : I L R (1942) Bom 14, 
[6j Parties can bring a second suit for partition if 
the first decree, declaring their right to partition has 
not been given effect to. (1913) 37 Bom 307 (312) (DB). 

[7] Decree in suit on mortgage by widow of mort- 
gagor declaring her right to recover possession and fur- 
ther declaring devolution of right on her death No 

period for payment of mortgage money fixed — Decree 
is purely declaratory — Subsequent suit for redemption is 
not barred. (Vol 14) 1927 Oudh 457 (460) (DB), 

48. Dismissal for default. — [1] A dismissal for default 
does not operate as res judicata, (Vol 7) 1920 Nag 113 
(114); (Vol 1) 1914 All 222 (223); (Vol 1) 1914 All S3 
(84) ; (Vol 22) 1935 Col 160 (166): 61 Cal 1023; (Vol 4) 
1917 Cal 11 (11) ; (1889) 16 Cal 98 (102) : 15 Ind App 

(80) ; (Vol 1) 1914 Nai 
20 (20) : 10 Nag L E 39 ; (Vol 20) 1933 Pat 208 (208) : 
12 Pat 179 ; (Vol 10) 1923 Pat 514 (514, 515): 2 Pat 739. 

[2J A dismissal under O. 9, B. 3 creates no res judi- 
cata. (Vol 12) 1925 Oudh 337 (346) : 28 OudhCasS; 
(Vol 1) 1914 Gal 674 (675) ; (Vol 4) 1917 Pat 627 (629). 

[3] A dismissal of a suit under 0. 17, B. 3 operates 
as res judicata in respect of the rights of the plaintiff 
to recover in a subsequent suit the property sued for in 
suit, (1912) 1912 Pun L E No. 25, p. 84 (86) ; 
t^ol 23) 1936 Lah 385 (386) ; (1887) 10 Mad 272 (277, 
^78), 


[4] The dismissal of a suit under S. 106 of the 
Bengal Tenancy Act, for default may bar a second suit 
of the same scope and natnre, but it does not operate 
as res judicata. (1912) 15 Ind Cas 863 (864) (Cal). 

[5] In the absence of any rules made by the Court, 
there is nothing to prevent a plaintiff, whose suit has 
been dismissed for want of prosecution, from instituting 
forthwith a suit against the same defendant. Dismissal 
of suit under Calcutta High Court Buies (Original Side) 
Chap. 10, B. 36, does not prevent a plaintiff from bring- 
ing a fresh suit. (Vol 22) 1935 Cal 212 (216): 62 Gal 15. 

[6] Where a person fails to adduce evidence and con- 
test the issue on a point raised, and allows the Court to 
come to a decision on that point, that decision operates 
as res judicata. (Vol 11) 1924 Bang 119 (122): 1 Kang. 
500 ; (Vol 14) 1927 Cal 421 (425) ; (1917) 34 Ind Cas 
640 (640) (Oudh). 

[7] Dismissal of a suit by a tenant against his land- 
lord for recovery of possession of certain property com- 
prised in the plaintiff’s dar mouras'h% tenure for default 
does not preclude him, in a subsequent suit for rent 
brought by the landlord, from claiming abatement of 
rent owing to dispossession by the landlord. (Vol 7) 
1920 Cal 407 (408)*!' (Vol 1) 1914 All 222 (223). (Suit 
for rent.) 

mS] The dismissal of a suit under S. 120, Civil P. 0 . 
(1882) for default of appearance in obedience to the 
Court’s order is a decree and bars a subsequent suit ou 
the same cause of action. (1911) 13 Bom L B 658 (660). 

[9] Arbitrators appointed to effect partition — Suit by 
one party to complete arbitration proceedings dismissed 
for default— Fresh suit for recovery of specific property 
allotted by award is not barred. (Vol 6) 1919 Mad 8 (9). 

[10] Bsdemption — First suit dismissed for failure to 
pay decretal aniount — Second suit is not barred. (Vol 9) 
1922 All 377 (379) : 44 AU 730. 

[11] Bedemption suit dismissed for default under 
Code of 1839 does not bar second redemption suit though 
dismissal was before Transfer of Property Act was 
made applicable. (Vol 16) 1929 Bom 116 (119). 

[12] Subject-matter the same — Previous judgment 
upon merits after hearing some evidence on both sides 
though in plaintiff’s absence is res judicata. (Vol 15) 
1928 Cal 271 (272). 

[13] Where a previous suit by the defendant against 
the plaintiff for mram due to the former was dismissed 
for default and in that suit the plaintiff had raised the 
plea of discharge in respect of a loan due by the defen- 
dant to the plaintiff, a subsequent suit by the plaintiff 
against the defendant for money advanced is not barred 
by res judicata when the pleadings and judgment in 
the previous suit had not been produced. (1912) 11 
Mad L Tim 201 (202). 

[14] Suit on promissory note dismissed in default 

Application to set aside dismissal dismissed, so also- an 
appeal — ^Fresh suit on basis of entries in account books 
alleging that note was null and void — Cause of action 
held same and second suit was barred under S. 11. 
(Vol 7) 1920 All 340 (341) : 42 All 193. 

49. Finality in appealable cases. — [1] Court 
having jurisdiction to decide a question deciding it — 
Decision being appealable not appealed against is final 
and is res judicata. (Vol 13) 1926 Cal 1180 (1181) * 
(Vol 18) 1931 Cal 397 (400), (Where state of affairs after 
decision in suit still continues, the decision operates as 
res judicata.) (Vol 9) 1922 Lah 361 (361) S' (Vol 17) 
1930 Mad 471 (473). (Portion of decree becoming res 
judicata not having been appealed against — Best of 
decree taken up in appeal but based on same reasoning 
becomes also res judicata.) 4' (Vol 9) 1922 Pat 44 (46, 
47) : 1 Pat 90 * (Vol 23) 1936 Sind 99 (101) : 29 Sind 
L B 455 *!• (Vol 23) 1936 Bang 393 (393, 394) ; 14 
Rang 529. 
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[2] The appellate decree supersedes the original 
decree and in deciding whether a certain decree ope- 
rates as res judicata it should be seen whether the 
appellate decree had been passed against anybody re- 
presenting the interest of the plaintifi in the subsequent 
suit. (1912) S9 Cal 925 (929, 930). 

[3] Appeal from decision in previous suit pending 
before Privy Council — ^Decision does not operate as res 
judicata in subsequent suit. (Vol 18) 1931 Lah 161 
(162) : 12 Lah 497. 

[4] Possibility of appeal being filed and decision up- 
set does not afiect finality of decision. (Vol 13) 1926 
Kang 122 (123) ; 4 Kang 8 © (Vol 14) 1927 Mad 643 
(644). 

[But see (1889) 11 All 148 (158, 161) •$> (Yol 25) 
1938 Lah 232 (234) (Following' (Yol 3) 1916 Lah 
177: 1916 Pun Be No. 48.) © (Yol 3) 1916 Lah 177 
(179) : 1916 Pun Ee No. 48 ^ (Yol 4) 1917 Mad 597 
(597, 598).] 

[5] Appeal filed from the first decision — Abatement 
of appeal does not amount to final decision and second 
suit is not barred. (Yol 14) 1927 Lah 1 (1) : 7 Lah 423 
(DB). 

[But see (Yol 19) 1932 All 603 (605).] 

[6] If a party could not have appealed against the 
decree the decision cannot be held to operate as res 
judicata. (Yol 13) 1926 Cal 568 (572). 

[7] If appeal fails or is not proceeded with, judgment 
appealed from becomes final. (Yol 23) 1936 Pat 198 
(199) : 14 Pat 633 * (1883) 6 Mad 43 (46, 47) ® (Yol 18) 
1931 Sind 170 (173) : 25 Sind L B 493. 

[8] No finding of a Court of first instance can be 
said to have “finally decided” any matter in issue when 
a competent appeal has been preferred against its decree 
and therefore it cannot operate as res judicata. (Yol 32) 
1946 Mad 62 (64) : I L B (1945) Mad 378. 

[9] Suit dismissed by lower Court — Appellate Court 
allowing plaintiff to withdraw suit — Appellate order 
cannot operate as res judicata. (Yol 4) 1917 Pat 188 
(189). 

[10] Suit dismissed by first Court — Appellate Court 
allowing withdrawal of suit with permission to bring 
fr^ suit on ground that plaintiff could not adduce all 
evidence — Order is without jurisdiction — ^Fresh suit is 
barred as res judicata. (Vol 3) 1916 Cal 255 (256) : 44 
Cal 367. 

[11] Where an appeal is filed and admitted the 
matters decided by the lower Court cease to be res 
judicata and if the appeal is disposed of on some other 
ground, the finding of the lower Court is not res judi- 
cata concerning matters not referred to by the appel- 
late Court. (Yol 7) 1920 Mad 77 (80) * (Yol 5) 1918 
Pat 526 (528) © (Yol 21) 1934 Cal 14 (17) © (Yol 16) 
1929 Lah 1 (5) : 10 Lah 447 (Suit relating to attached 
property abat^ — District Judge relying on abatement 
making order for compensation under Land Acquisition 
Act — Abatement reversed in appeal — District Judge's 
dedsion is not res judicata) © (Vol 8) 1921 Mad 21 
(23) (PB) (Secondary relief claimed and determined by 
lower Court but not by appellate Court is not res judi- 
cata.) © (Yol 6) 1919 Mad 38 (39, 40). (Suit dismissed 
as barred by limitation — Decision reversed on appeal — 
Decision of appeal Court and not of lower Court on 
question of limitation operates as res judicata.) 

. [12] Two eases on same facts but different decisions 
— One not appealed against — Appellate Court is not 
barred from h«»rmg appeal from other. (Yol 22) 1935 
Mad 214(216). 

[13] When a decree has been passed determining the 
of recurring liability in one suit and when the 
wdtoa 3^ under appeal ftom other decrees passed cm 


the authority of the first decision, they stand superseded 
by the decree passed in appeal and the fact that the? 
subsequent suits were decided on the authority of the 
first decision and not on the ground of res judicata^ 
makes no difference. (Vol 7) 1920 Mad 387 (388), 

[14] Order of lower appellate Court reversed by High 
Court and whole case remanded — All intermediate pro- 
ceedings wiped out — Another order of lower appellate 
Court passed in the meantime and not appealed against 
is not res judicata. (Yol 10) 1923 All 456 (457), 

[15] Trial Court deciding on merits— Appellate Court 
deciding on preliminary points only — Decision is not res 
judicata. (Vol 19) 1932 Lah 452 (454) : 13 Lah 375. 

[16] Suit decided on technical ground — Fhadings on 
merits given to avoid remand — Appellate Court con- 
firming decision without entering into merits — Such 
findings held do not operate as res judicata. (Yol 7> 
1920 Mad 871 (875). 

[17] Preliminary decree specifying judgment-debtor’s 
personal liability to pay in case sale proceeds be insuffi- 
cient — Sale proceeds insufficient — Decree-holder obtain- 
ing order under 0, 34, R. 6, Civil P. 0. — Preliminary 
decree set aside on appeal — Order passed on application 
under O. 34, E. 6 falls to the ground and cannot operate 
as res judicata. (Yol 24) 1937 Lah 6 (7). 

[18] Suit against several defendants — Other defen- 
dants deriving title from first defendant — Suit dismissed 
against all — First defendant not joined in appeal — 
Decision of trial Court is res judicata as between plain- 
tiff and other defendants also. (Vol 14) 1927 P C 252 
(255) : 65 Ind App 7 : 6 Bang 29 (PC). 

[19] When a High Court gives a decision which is 
possible only on certain findings of the lower Court, 
those findings are res judicata in subsequent suit. 
(1905) 28 Mad 338 (340, 341). 

[20] Suit by landlord to eject tenant and recover 
possession — Tenant denying lease and title of landlord 
and claiming adverse possession — In previous litigation 
between them, finding by trial Court as regards title 
and lease in favour of landlord but suit and appeal 
therefrom dismissed on ground of failure to give notice 
to quit to tenant — Tenant disallowed costs for failing 
to prove his title — Appeal by tenant in which title 
again raised, dismissed — ^Findings as regards title, lease 
and adverse possession are res judicata in subsequent 
suit. (Yol 24) 1937 Mad 114 (115, 117) : I L E (1937) 
Mad 545. 

[21] Decision in second appeal that firm did not 
possess certain land — Letters Patent appeal pending — 
Subsequent suit against firm by other party to appeal 
for possession of same land under S. 9, Specific Relief 
Act— Court trying suit is bound by decision in second 
appeal on question of possession. (Yol 25) 1938 All 635 
(636). 

[22] A contention by the respondent regarding de- 
duction of funeral expenses, of a wakif, from the waJef 
property in appeal is res judicata^ when that point was 
specifically raised in the pleadings in the trial Court, 
and the findings of that Court were against respondent, 
and where there was no appeal by respondent nor any 
cross-objection by plaintiffs in their appeal. (1937) 1937 ' 
Oudh W N 429 (433). 

[23] Execution proceedings — Judgment-debtor, 
objecting in spite of notice — Attachment directed — 
Subsequent objection by judgment-debtor held not barred 
by res judicata as it was raised before expiry of time 
for appeal or review against order of attachment. 
(Yol 22) 1935 Cal 306 (307). 

X24] When an appeal against an order refusing to 
extend the time for payment of the mortgage amount 
has been made, and dismissed, the same point cannot 
be raised again as a ground of appeal in the appeal 
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against the final decree. (Vol 4) 1917 127 (1*28) : 

14 Nag L B 25. 

[25] Suit against two defendants — Suit decreed as 
against defendant 2 only and plaintiff asked to pay 
costs of defendant 1 — Appeal by plaintiff on question of 
costs — Defendant 2 impleaded but no contest made by 
him and defendant 2 asked to pay costs of defendant 1 
— In an appeal by defendant 2, it was held that the 
decision on plaintiff’s appeal did not bar appeal — 
No eonatractiTe res judicata, (Vol 22) 1935 Lab 825 
(826). 

[26] Suit for possession of some banjar land by all 
proprietors of one mahal against all proprietors of 
another — Only few appealing — Appellate Court directed 
inquiry into possession of these few — After inquiry ap- 
peal confirmed and possession was obtained — In subse- 
quent suit for the same land against all proprietors title 
held res judicata — Decision in prior suit held binding 
against all proprietors. (Vol 1) 1914 Lah 133 (135) (DB). 

[27] ^Mortgage decree for fall amount against father 
and also against son on the ground that hypotheea was 
joint family property and not separate property of mort- 
gagor father as claimed by mortgagee and mortgage was 
binding on son — Decree subsequently amended under 
S. 19, Madras Agriculturists’ Relief Act, at the instance 
of son — Appeal by mortgagee against amended decree— 
Finding adverse to mortgagee that hypotheea was joint 
family property held could not operate as res judicata 
in amendment proceedings. (Vol 32) 1945 Mad 62 (64) : 
I L R (1945) Mad 378. ^ 

50. Impliedly decided. — [1] Question though not 
expressly but impliedly decided operates as res judicata, 
(Vol 7) 1920 Cal 253 (254) (DB) © (Vol 21) 1934 Cal 
179 (185, 186) (DB) * (Vol 20) 1933 Lah 594 (595, 
596) : 14 Lah 409 © (Vol 15) 1928 Lah 888 (891) (DB)6& 
(Vol 6) 1919 Mad 597 (598) « (Vol 13) 1926 Oudh 
101 (107) (DB). 

51. Matter left undecided. — [1] A decision in a 
previous suit cannot operate as res judicata in a sub- 
sequent suit if there was no contest, no issue and no 
finding between the parties although they were ranged 
on opposite sides. (Vol 11) 1924 Nag 124 (124, 125)* 
(Vol 12) 1925 P C 184 (187) : 52 Ind App 294 ; 21 Nag 
L R 117 : 52 Cal 971 (P C). 

[2] A decision on pleas A but not on pleas B is not 
res judicata on pleas B in a subsequent suit. (Vol 9) 
1922 P C 241 (243) ; 48 Ind App 49 : 48 Gal 460 (PC)* 
(Vol 12) 1925 All 770 (771) : 48 All 34 * (Vol 20) 1933 
Cal 325 (329) : 60 Cal 87(DB), (Mortgage suit — Question 
of paramount title raised but not deeided,)*(Vol 18) 
1931 Cal 511 (513) (DB). (Decree silent as regards certain 
claim.)*(1910) 6 Ind Gas 646 (647) (Lah) © (1912) 1912 
Pun L R No. 251, p. 787 : 1912 Pun Re No. 56 (DB). 
(Previous suit decreed only against some defendants and 
dismissed against the rest — ^No cause of action.}*(Vol 25) 
1938 Mad 193 (195) * (Vol 16) 1929 Mad 391 (392) * 
(Vol 14) 1927 Mad 1100 (1100) * (Vol 5) 1918 Pat 575 
(577) : 3 Pat L Jour 404 (DB). (Dismissal for improper 
frame of suit is not res judicata^ * (1931) 1931 Mad 
W N813 (814). 

[3] Plea disallowed in previous suit owing to state of 
law at the time and the question left undecided — 
Change in law on the subject — Question is not t&s 
judicata, (Vol 12) 1925 Mad 1107 (1107). 

[4] A question does not become res judicata if it has 
been left open. (1918) 1918 Pun W R No. 6*(Vol 5) 1918 
Cal 523 (524) (D B) * (Vol 2) 1915 Cal 568 (569) (D B). 
(Issue left open by consent.) * (1926) 96 Ind Cas 302 
(302) (Lah) * (Vol 18) 1931 Pat 1 (10, 12) (D B). 

[5] Dedsion on issue in previous suit, not necessary 
for decree, does not bar the issue in subsequent suit, 
(Vol 17) 1930 Oudh 124 (125, 128) : 4 Luck 404 (D B), 


[6] Where the Court has expressly refused to decide 
the case on merits, there is no Ves judicata\ (Vol 22) 
1935 Lah 686 (687). 

[7] Refusal of the Court to determine a particular 
issue does not operate as res judicata in the trial of 
that issue in a subsequent suit. (Vol 5} 1918 Pat 618 
(619, 620) (DB)* (Vol 6) 1919 Cal 974 (974, 975) (DB)* 
(Vol 6) 1919 Lah 72 (74, 75, 76) : 1918 Pun Be No. 70 
(D B) * (Vol 10) 1923 Oudh 101 (102). 

[8] When plaintiS brings a fresh suit after with- 
drawal of the first with permission, the defendant 
cannot plead res judicata. (Vol 1) 1914 Oudh 234 (235) 
* (Vol 11) 1924 All 260 (2G1) * (Vol 17) 1930 Lah 684 
(634, 635). (Suit dismissed on account of formal 
defect in plaint but permission to file fresh suit granted 
— Subsequent suit is not barred.)* (Vol 18) 1931 Mad 830 
(832) * (Vol 5) 1918 Mad 1287 (1291, 1292) ; 40 Mad 
259 (P B). (Leave granted in appeal.) * (Vol 22) 1935 
Oudh 35 (35). 

[9] Plaintifis abandoning their claim — There being 
no trial of issues arising between parties, there is no 
decision which can operate as res judicata, (Vol 26) 
1939 Lah 414 (415). 

[10] Plea taken and abandoned cannot be taken in 
subsequent proceedings. (Vol 10) 1923 Cal 121 (130) (DB). 

[11] What is, and not what ought to have been, 
decided is to be looked to. (Vol 6) 1919 Lah 72 (74) : 
1918 Pun Re No. 70 (D B). 

[12] Suit for declaration of public right of way 
dismissed as no special damage alleged — Court declared 
that subsequent suit properly framed would not be 
barred — Subsequent suit is not barred. (Vol 6) 1919 Cal 
123 (124) (D B). 

[13] Review against decree enhancing rent of a 
tenancy and holding it to be permanent was dismissed, 
holding however that judgment as r^ards permanent 
nature thereof was based on misapprehension — Judg- 
ment is not res judicata on the point of permanent 
nature of tenancy. (Vol 14) 1927 P C 102 (104) : 54 
Ind App 178 : 8 Lah 573 (P C). 

£14] Direction to file separate suit — Subsequent suit 
for that relief is not barred. (Vol 2) 1915 Lah 303 (304). 

[15] Where in a suit for money defendant pleaded dis- 
charge, and the Court decreed with the consent of the 
parties the full amount, reserving the right of the defen- 
dant to bring a separate suit for the amount of his plea, 
held that the reservation by agreement was not known 
to law and that a subsequent suit for the amount was 
barred by res judicata, (Vol 3) 1916 Mad 554 (554) 
(DB). 

[16] Order 23, Rule 1, being the only provision for 
permitting suits to be withdrawn, the decision of the trial 
Court operates as res judicata where an appellate Court 
allows a suit to he withdrawn without jurisdiction. 
(Vol 7) 1920 Pat 63 (64) (D B). 

[17] Order allowing some plaintiffs to withdraw 
without consent of others is without jurisdiction and the 
suit is deemed not to be withdrawn — However a fresh 
suit for partition is maintainable as the cause of action 
is a recurring one. (Vol 9) 1922 Pat 489 (490, 491) : 1 
Pat 228. 

[18] Order under 0, 23, B, 1, without jurisdiction is 
not res judicata though not nullity — In any case it does 
not amount to disposal of suit. (Vol 5) 1918 Mad 1093 
(1095) (D B) * (Vol 8) 1921 Cal 34 (38) : 48 Cal 138 
(F B). (Overruling (Vol 3) 1916 Cal 255 : 44 Cal 367.)* 
(1912) 9 AU L Jour 378 (379). 

[19] Trial and first appeal Court dismissing suit on 
merits— Second appellate Court dismissing appeal on 
ground of defective constitution of suit without going 
into merits — Issue as to fraud decided on merits is not 
res judicata, (Vol 4) 1917 P 0 201 (203) ; 45 Cal 442 ; 
44 Ind App 213 (P 0). 
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[20] Issue decided by trial Court— Appeal— Appellate 
Court deciding on other grounds and declining to decide 
that issue — That issue is not res judicata. (Vol 13) 1926 
Cal 179 (179, 180) ^ (Vol 12) 1925 All 243 (244) »3& 
(1912) 9 Ail L lonr 67 (69. 70) (DB) ^ (1881-82) 6 Bom 
ilO (112) ^ (1909) 3 Ind Cas 87 (87) (Gal) ^ (Vol 26) 
1939 Lah 540 (540, 541) ^ (Vol 24) 1937 Mad 709 (710, 
711) ^ (Vol 8) 1921 Mad 21 (22, 23, 24) (D B) ^ (Vol 1) 
1914 Upp Bur 43 (43). 

52. Withdrawal without permission. — [1] With- 
drawal of suit does not operate as ^es judicata. (Vol 16) 
1928 Lah 710 (712) ^ (Vol 15) 1928 All 689 (092) ^ 
(1911) 1911 Pun L E No 249, p. 922. 

[2] Suit for reeo^rery of possession of land — Eelin- 
quishment of portion of claim without leave of Court — 
Subsequent suit for recovery of relinquished portion is 
barred by res judicata and also under 0. 23, E. 1 as the 
alleged cause of action in the subsequent suit was iden- 
tically the same as that in the previous suit. (Vol 6) 1918 
Cal 23 (26) (D B). 

53. Litigating under the same title, — [1] The 
words “litigating under the same title” in H. 11 mean 
that the disputed title between the two parties must be 
same in both the suits. (1912) 14 Ind Gas 12 (14) (Oudh) 

(Vol 17) 1930 Cal 47 (49) : 57 Cal 258. 

^2] Section 11 requires that parties must be litigating 
under same title in both suits. (Vol 19) 1932 Mad 589 
(591) ^ (1901) 24 All 114 (118) (Vol 28) 1941 Cal 
574 (379) ^ (Vol 12) 1925 Cal 1195 (1198) (Claim in the 
first suit based on a difierent title than that on which 
second suit was based — Plaintiff cannot be said to be 
litigating under the same title in the second suit.)© 
{Vol 2) 1915 Cal 129 (129) (Suit by reversioner to set 
aside alienation by widow',)©(Vol 20) 19S3 Lah 920 (921) 
{Suit to declare property as belonging to temple.) 

[3] The expression ‘title’ in S. 11 refers not to the 
cause of action on which the suit is brought, but to the 
interest or capacity of the party suing or being sued. 
If the plaintiff, in both suits, is suing in his individual 
capacity and in his own interest then he is litigating 
under the same title. (Voi 28) 1941 Cal 674 (679) 
©(Vol 16) 1929 AH 400 (401) ©(Vol 20) 1933 Lah 66 
(67) ©(Vol 29) 1942 Nag 119 (121) : I L E (1942) Nag 
721 ©(Vol 22) 1935 Oudh 121 (128) : 10 Lueh 361 
©fVol 20) 1983 Oudh 535 (636) ; 9 Luck 237. 

[4] Parties not litigating under same title in subse- 
quent suit — Decision in prior suit will not operate as 
res judicata. (Vol 4) 1917 Cal 667 (668) ©(Vol 23) 
1936 All 422 (429) (Previous suit against person in his 
personal capacity— Later suit against him as shebait.) 
©(Vol 18) 1931 Ail 21 (22) ©(Vol 7) 1920 All 318 (321, 
322) (Former suit brought to establish personal right 
— Subsequent suit on behalf of corporation.) © (Vol 
4) 1917 All 261 262) (Suit on promissory note 
and sale-deed by which it was transferred failed — 
Suit on covenant of indemnity in sale-deed held not 
barred.) © (1910) 6 Ind Cas 696 (697) (All) (Suit for 
declaration of title — Subsequent suit as mortgagor for 
pc^session.) ©(Vol 27) 1940 Bom 311 (312) (First suit 
claiming as owner — Second suit as mortgagee.) © (Vol 
21) 1934 Bom 36 (37) : 58 Bom 119 (Former suit con- 
tested as daughter of her mother — Subsequent suit as 
^sler of her brother.) ©(1912) 36 Bom 29 (36) (DB) (First 
^edt as reversioner — ^ond suit as trustee.) ©(Vol 31) 
1944 Cal 42 (43) © (Vol 26) 1939 Cal 148 ’(161) 
©(Vd 21) 1934 Cal 356 (362): 60 Cal 1406. (Claim pro- 
oe^x^ tisdeen against plaintiffs in their capacity as 
Btsidhan heirs to their mother — Order passed becoming 
oonfilusive — Subsequent suit for partition by plaintiffs 

, aa hdni to their father’s estate is not barred.)© (Vol 17) 
1999 jOnl 580 {509 ) (^eyioua suit as against trespasser 
•---Smeq]iieaQ.t smt brought as against tenant. )©(1897) 24 


Cal 84 (87)©(Vol IS) 1931 Lah 161 (162): 12 Lab 497 
(Personnel of plaintiffs in two suits when different illus- 
trated.) ©(Vol 17) 1930 Lah 284 (284) (Title of rever- 
sioners and of owner are entirely different.) ©(Vol 9) 1922 
Lah 44 (45) (Sale to tenant of proprietary right set 
aside and possession given to landlord in execution — 
Suit thereafter by tenant for occupancy rights is not 
barred )©(Vol 22) 1935 Mad 670 (671) (First suit by 
creditor against insolvent — Subsequent application by 
him in insolvency Court to annul sale in favour of his 
wife.)©(Vol 12) 1925 Mad 59 (59) (Person added as legal 
representative of deceased party — Decision is not bind- 
ing on him in personal eapacity.)©(Vol 9) 1922 Mad 394 
(396) (Plaintiff’s present suit under S. 92 — Previous suit 
in private capacity cannot operate as a bar.) ©{Vol 6) 1919 
Mad 743 (745) (Suit for possession as landlord does not 
bar like suit as reversionary heirs as titles are different 
and causes of action also differ )©(Vol 2) 1915 Mad 62 
(62) (DB) (Parties — Dismissal of suit against President, 
Taluk Board, is no bar to suit against private parties.) 
©(Vol 23) 1936 Nag 71 (73): 31 Nag L R {8up.) 202© 
(Vol 21) 1934 Oudh 293 (295) : 10 Luck 61 (Suit by 
grandfather of plaintiff as reversionary heir claiming 
property — Subsequent suit by plaintiff for partition as 
joint family property not barred by res judicata.) 
©{Vol 13) 1926 Oudh 578 (583) : 1 Luck 489. (Previous 
suit in private capacity — Subsequent suit in public 
capaeity.)©(1912) 14 Ind Cas 12 (14) (Oudh). (Liti^ting 
under same title — Meaning of.)©(Vol 16) 1929 Pat 173 
(1761; 8 Pat 107 © (Vol 5) 1918 Pat 275 (276) (DB) 
(Suit on promissory note dismissed — Suit for damages 
for malicious prosecution — No res judicata )©(Vol 28) 
1941 Bang 159 (160) : 1941 Rang L B 204©tVol 13) 
1926 Rang 191 (191, 192). 

[5] Decision in prior suit does not operate as res 
judicata against person who had no title to land in suit 
at date of decree, but who acquires it under sanad 
creating successive life estate. (Voi 19) 1932 Bom 456 
(458). 

[6] Where a person sues as a decree-holder in one 
case, and as zamindar in another, the difference is not 
one of capacity or title but that of cause of action, 
(Vol 26) 1939 All 110 (111). 

[7] Eight claimed in two suits different — Suit though 
by same individual and with respect to same property 
is not barred by res judicata. (Vol 31) 1944 Lah 282 
(284) : ILR (1944) Lah 568 (FB). ( (1907) 1907 Pun Re 
No. 55 and (Vol 22) 1935 Lah 753 overruled.) 

[8] Decision in previous suit is res judicata though 
property is different where title is identical (Vol 11) 
1924 All 10 (10)© (1885) 8 Mad 219 (227, 228). 

54. Different cause of action. — [1] Decision in 
former suit cannot operate as res judicata in another 
suit in which cause of action is distinct. (Vol 19) 1932 
Ail 553 (554)© (Vol 32) 1945 Bom 67 (68) : ILR (1945) 
Bom 38 (Cause of action in previous suit split up 
to give jurisdiction to inferior Court in subsequent suit.)© 
(1912) 36 Bom 189 (194, 195, 197) (DB) (A fresh assign- 
ment in respect of a tort subsequent to that originally 
sued upon will not come within the scope of the first 
judgment so as to bar a second suit.)© (1888) 12-Bom 
454 (464) (The ground relied upon in the present suit 
is a new ground not known and not in existence at the 
time of the former suit — There is not the necessary con- 
dition to establish an estoppel, namely, eadem causa 
petendi&ndieademconditio personarum.y^fiYol 16) 1929 
Cal 445 (447)© (Vol 12) 1925 Gal 1195 (1197)© (Vol 25) 
1938 Lah 492 (493)© (Vol 20) 1933 Lah 1017 (1017) 
(Suit for declaration of title to property purchased by 
a plaintiff allowed to be dismissed Subsequent suit 
for refund of purchase money is not barred.) ©(Vol 4) 
1917 Lah 250 (250) (AUegus contraris ncy>i audienddus 
—Applicability of.}© (Vol 25) 1938 Mad 221 (223)© 
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(Vol 14) 1927 Mad '415 (415, 416)'J‘ (Vol 25) 1938 
401 (400) : I L R (193S] Xa^ 496*5 (Vol 5) 191S Kag 96 
(97 *5 (Vol 24} 1937 Oa-ili 263 (265f : 13 hnak 192. 

X Causes of action clcU ng out of the same title — 
One ean^e of action dejided lu an independent suit — 
Second suit on the ocher cause of act*on is barred. 
(Vol 15) 1928 Xii4 112 ill3|. 

‘3j Previous .>uit on no eau-^e of action at ail — BuL- 
seipaenfc -uit is not luried. (1^83) 7 Bom 408 «4in). 

[4j PlainUfi cannrt evade bar of judiciia by 
joinder of several ca»ise^ of action a;.ram-=t the same 
defendants in siibse'paent suit, i Vol 32) 1945 Boui 45 i49). 

_5_ Previous tiiit d.^missed — Sab'e(;aant on 
sam-j cacu-y of ajt.on is not n:aintaln'iblc. tVol 181 1931 
Mad 26^ { ,,Vol 9} 1922 Bom 29 : 46 .Bom 

and (Voi 12i 19J5 Mad 1172 '1911) 34 Mad 

97 ilU4) (Mere diiierenee in the form In which they 
are stated or in raliet prayed for can make no diiierence 
in law.) 

[6^ Ordinarily when a person has a cau»e or action 
and brings a suit upon that eai'-sa of acl'on It is merged 
in the decree and is IradS^t t;: rem judtr.tuunL and 
then h:s reoisdy ia m execution, and if he does not 
enforce his remedy and ailow's it to become barred his 
rights arc gone. A per^onj therefoic, rUoumg ev-.r itlo'i 
of a decree to be barred by time cannot institute uesh 
.suit on the same cause of ac+lon. iVol 5) 1918 Mad 370 
(370, 371) : 41 Mad 641. 

55. Different subject-matter. — '1] Applicability 
of S. 11 depends on identity of issues and not subject- 
matter. (Vol 20) 1933 Cal 222 (230)'5 (Vol 25) 1938 Nag 
401 (406) : I L B (1938) Nag (Vol 12j 1925 Oiidh 
444 (444). ^ 

[2] Subject-matter in previous suit difierenfc from 
that in subsequent suit — Previous suit does not operate 
as res judicata, (Vol 18) 1931 Lah 254 (2o4)>i‘ (Vol 4) 
1917 Cal 669 (670):44 OalBSS^tVol 5) 1918 Nag 96 (97). 

[3] Alluvial land in subsequent suit not the same in 
pjrevions suit but newly formed while old land dis- 
appeared — There can be no res Judicata or estoppel. 
(Voi 16) 1929 Oudh 15 (16). 

[4] Iiand and crops on that land are different subject- 
matters — Decision on claim as to latter is not res 
judicata as to former. (Vol 29) 1942 Mad 128 (129). 

[5] Mere fact that value of subject-matter has arisen 
in interval between two suits cannot affect question of 
res judicita. (Vol 23) 1938 Lah 998 (1000) : I L B 
(1937) Lah 100. 

56. Maintenance suits. — [1] Piea of maintenance 
not complete answer to claim for possession — Suit for 
maintenance is not barred. (Vol 20) 1933 Pesh 61 (62). 

[2] Suit for partition — Person added as party — 
Person not claiming maintenance — Subsequent suit for 
maintenance by such person is not barr^. (1913) 17 
Cal W N 341 (347). 

[3] Claim for maintenance against father founded on 
ehrarnama dismissed — Suit claiming maintenance 
charged upon estate against elder brother who alone 
succeed to estate is not barred by res judicata. 
(1883) 9 Cal 945 (948) ; 10 Ind App 45 (P C). 

[4] Widow obtainiDg decree of maintenance against 
husband’s house while residing in husband’s house — 
Defendants obtaining decree for her ejectment — Suit 
for declaration of right to reside in family house is not 
barred by reason of maintenance suit wherein no relief 
for residence was sought as, at that time, she was 
residing in her husband’s house. (Vol 1) 1914 Bind 
22 (23) : 8 Smd L B 306. 

[5] Mother of minor illegitimate son of Sudra suing 
for maintenance making minor also plaintiff Plaint 
claiming maintenance until minor attuned majority or 
during lifetime of plaintiffs — ^Decree passed giving 


maintenance to mothe: during her life and to minor 
until majority — No plea ruined as to minor’s mainte- 
nance after majority nor issue framed — Subsequent 
'.ait by iitiiior after attaining majority for maintenance 
would not be barred bv res judicata. (Voi 16) 1929 
Mid 545 (561). 

57. Mortgage suits. — Section 85 of the 
Transfer of Property Act, corresponding to 0. 34, B. 1, 
does not modify the law of judiccaa, (1006) 29 
Mad 65 (63). 

's2l Claihi for itcrsoned decree — Mortgagee’s right to 
obtain a personal decree in the event of the sale proceeds 
proving insuiheient adjudicated upon and decided in 
favour of plainci:; — Same is /c.i jiidLcata in subsequent 
proceedings and canm-jc be challenged in an application 
under 0. 34, E. 6. (Vol 17) 1930 Uudli 378 (389) : 6 
Luck 132 (F B). 

[But see (1935) 1905 All WN 141 fl45, 146) (Case 
under the Transfer of Property Aci 

Plea of paramount title — [3] A defendant claiming 
paramount title is an unnecessary party in a mortgage 
suit and be need njt raise such in. the suit (Vol 
29) 1942 Pat 226 (229, 23o) : 20 Pat 841 ^ (Vol 20) 
19.13 Cul 325 (3291 : 60 Cal 87 ^ (Vol IG) 1929 Cal 
672 (675) (Voi 3) 1916 Cal 170 1172) (But see a 
c'-nljary mc-w In 1891 All W N 132., ‘5* (1937) 1937 Mad 
IV N 60 i62j ^ 1 Voi 14} 1927 Mad 301 (304) ^ (Vol 11) 
1924 Nag 108 (408) (Voi 17) 1930 Oudh 97 (99) : 5 
Luck 658 ^ (Vol 10) 1929 Pat GTS (G82) : 9 Pat 539. 

_4j Where A mortgages propeities X, Y aud 2 to 
B and then mortgages X alone to C but it appe.irs that 
y and Z did not belong to A at all but to O as owner 
and in a suit on his mortgage by JS, O is made a party 
as subsequent mortgagee of property X, the question of 
C’s paramount title to Y and Z need not be raised by 
him in that suit. A subsequent suit by him for decla- 
ration of his title to Y and Z is not barred by res judi- 
cata. (Vol 5) 1918 All 81 (83, 84) ; 40 All 684 *3Ei 
(Vol 21) 1934 Cal 384 (387) ^ (Vol 21) 1934 Nag 
33 (34). 

[5] It makes no difference that the person claiming 
paramount title is impleaded in the suit as a purchaser 
or other person interested in the equity of redemption. 
(Vol 27) 1940 Sind 103 (104) : I L B (1940) Kar 302. 

[6] Lease of property to A — Subsequent mortgage 
ot same property to I? — Then x^ui’chase of equity of 
redemption by -4 — Suit on mortgage by B — A implead- 
ed as party — But no allegations derogatory to his 
right as i,Tioc lessee — He need not plead his right as 
lessee. (Vol 26) 1939 Cal 692 (694, 695) : I L B (1939) 2 
Cal 551, 

[7] If the party claiming paramount title invites the 
Court to decide the question of his title and the Court 
goes into it and decides the question against him, be 
wUl be bound by it. (Vol 29) 1942 Pat 226 (229, 230) ; 
20 Pat 841 ^ (Vol 18) 1931 Pat 64 (68) ; 10 Pat 234 ^ 
(1906) 33 Cal 425 (439). 

[Sec also (Vol 20) 1933 Cal 680 (682) : 60 Cal 832.] 

[8] Where a party claims paramount title in the 
mortgage suit and causes himself to be dismissed from 
the suit, he cannot sue subsequently to redeem the 
mortgage. (1886) 12 Cal 414 (421, 422) : 12 Ind App 
171 (P 0). 

Several suits 'for redemption of same mortgage. 

[9] Before the decision of the Privy Council repotted in 
(Vol 21) 1934 P C 205:61 Ind App 362:56 All 561 (PC), 
there was a conflict of opinion as to whether, where 
nothing is done under a prior decree for redemption, a 
subsequent suit for redemption is barred by res judi- 
cata (1910) 32 All 215 (218)4* (1899) 21 All 251 (262)*$* 
(Vol 14) 1927 All 305 (305) 4* (Vol 13) 1926 All 20 (21); 
48 AU 17 4* (Vol 9) 1922 All 377(379) ; 44 AU 730 4* 
(1909) 4 Ind Cas410 (412, 413) (Lab) 4* (1902) 24 All 
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44 (52, 56, 66) (FB) (Overruling (1897) 19 All 202.)^ 
(Vol 1) 1914 Bom 200 (201) : 39 Bom 41 (46, 47))3E<(Vol 
3) 1916 Cal 43 (44). 

[10] In 1934 the eonfliet has been set at rest by the 
Judicial Committee which held that by the proviso to 
S. 60, Transfer of Property Act, 1882, the right to 
redeem subsists unless “it has been extinguished by 
order of a Court,*’ This right conferred upon the mort- 
gagor by express enactment can only be taken away by 
means and in manner enacted for the purpose. The 
words in the decree for redemption “his case will stand 
dismissed” cannot be construed as meaning that the 
plaintiff is to be debarred from all right to redeem, 
It does not operate as res jtidicata. (Vol 21) 1934 P C 
205 (207, 208) : 61 Ind App 362 : 56 All 561 (P C). 

[11] Where the prior decree for redemption does 
not provide that in default of payment within the time 
fixed, the right of redemption must be extinguished, a 
fresh suit for redemption is not ban'ed. (Vol 23) 1936 
Pat 420 (421) ; 15 Pat 607. 

[12] Unless there has been an extinction of the 
mortgage right or of the right to redeem, by a decree 
passed under O. 34, E. 8 (2) in the former suit, there 
can be no question of bar by way of res judicata to a 
second suit for redemption. (Vol 28) 1941 Mad 217 
( 221 ). 

[13] All matters actually decided, such as the 
amount due, etc., will be conclusive and cannot be 
raised in the fresh suit. (1874) 22 Suth W R 269 (270), 

Suit by mo7-tgagee against mortgagor and puisne 

mortgagee [14] Puisne mortgagee impleaded in a 

suit on a mortgage brought by a prior mortgagee— 
Prior mortgage satisfied before sale under the decree in 
favour of prior mortgagee— Puisne mortgagee can sue 
mortgagor for sale on his mortgage. (Vol 6) 1919 Mad 
100 (102) : 42 Mad 90^ (Vol 6) 1919 Mad 63 (66)iP 
(Vol 9) 1922 Lab 358 (SSO). (Sale under prior mortgage 
decree — Deposit by subsequent mortgagee and applica- 
tion to reserve rights under his mortgage — Latter 
prayer rejected — Suit on his mortgage— Latter is not 
barred.) 

[15] Where a usufructuary mortgagee brings a suit 
for possession against the mortgagor, a subsequent suit 
by the latter for redemption is not barred. (1913) 
35 All 227 (233, 234) : 40 Ind App 74 (P 0). 

[16] In a suit on a mortgage the defendant, mort- 
gagor, is bound to put forward a counter-claim for 
any sum that may be due to him by the mortgagee 
arising out of the mortgage transaction, the general rule 
being that ail claims relating to the mortgage between 
the parties thereto must be determined in one suit. 
(Vol 7) 1920 Mad 531 (532). 

[17] In a suit to enforce a mortgage against the 
heirs of a mortgagor, an heir who has an independent 
title in the mortgaged properties is not bound to set up 
his title. (Vol 19) 1932 Cal 12 (13) : 58 Cal 1222. 

[18] Where the subsequent mortgagee of a holding 
governed by the Central Provinces Tenancy Act is the 
landlord himself, and the prior mortgage has not been 
created with his consent, it has been held that he is in 
the position of a person claiming by title paramount in 
respect of such prior mortgage and so, even though he 
may be adored as a party to the suit by the prior mort- 
gage^e, the landlord is not bound to set up his rights 
under his morigage in such suit. (I9S6) 19 Nag L Jour 
290' (293). 

SuU hy fncHgagee ioitJiout impleading puisne mort'- 
gagee, — [19} A mortgagee who omits to implead 
a ^bsequent mortgagee in his suit for sale is not 
dflteaoed aftetwwcds bringing a second suit on the 


Suits by puisne mortgagee against mortgagor and 
prior mortgagee, — [20] Prior mortgagee made a party 
to suit by puisne mortgagee on his mortgage — ^Prior 
mortgage not impugned or sought to be postponed in 
any way — Prior mortgagee need not set up his prior 
mortgage. (Vol 7) 1920 P 0 81 (83) : 47 Cal 662 ; 47 
Ind App 11 (P C)^ (Vol 16) 3929 Oudh 462 (466) : 4 
Luck 250. 

[21] Where the prior mortgage is impugned or 
sought to be postponed in any way, the prior mortgagee 
must set up his rights under the mortgage. Otherwise 
his rights will be barred. (Vol 10) 1923 Pat 290 (291): 
2 Pat 4354» (1912) 34 All 599 (602) ; (1902) 24 All 429 
(438) : 29 Ind App 118 (P 0) ; (1904) 31 Cal 428 (431). 

[22] Where a person having a prior mortgage is 
impleaded only as a subsequent mortgagee or as the 
owner of the equity of redemption, thus impliedly 
negativing the priority, he must, by way of defence, set 
up his priority or he wiU be barred from doing so later 
on. (Vol 3) 1916 Cal 808 (808) ^ (1912) 39 Cal 527 
(556, 557, 558): 39 Ind App 68 (P C)*© (Vol 2) 1915 Cal 
496 (498)f (1904) 8 Cal W N 385 (390). 

[But see {Vol 6) 1919 Nag 67 (59, 60, 62): 15 Nag 
L R 114 (F B).] 

[23] In a mortgage suit paramount title cannot ordi- 
narily be drawn into controversy without the consent of 
the parties. But if there is an all^ation in the plaint, 
derogatory to the title of the prior mortgagee and if 
the prior mortgagee consents to have that title decided 
then he will be bound by the decision in that suit. 
(Vol 29) 1942 Pat 226 (229, 230) : 20 Pat 841. 

Suits for redemption and for ejectment — [24] A 
suit for redemption of a mortgage does not bar a sub- 
sequent suit by the mortgagor as a proprietor for 
ejectment of the mortgagee and vice versa, (Vol 16) 
1929 Lah 833 (833, 834)>S (1899) 2 Oudh Cas 139 
(142)»i» (1911) 35 Bom 507 (509, 510)© (1904) 27 Mad 
102 (105). 

[25] Suit by a prior mortgagee against puisne mort- 
gagee for ejectment — Latter is not bound to set up his 
title to redeem. (Vol 8) 1921 Nag 69 (70) : 17 Nag 
LR33. 

[26] Suit for possession on basis of ostensible sale- 
deed executed by defendant to plaintiff — Omission by 
defendant to plead that transaction was really mort- 
gage — Plea in later suit is not barred by res judicata, 
(Vol 26) 1939 Bom 303 (304, 305). 

[27] Where mortgagor sues to eject the mortgagee, 
not entitled to possession under his mortgage, the latter 
need not set up his rights under his mortgage. (1904) 
14 Mad L Jour 485 (487). 

[28] Suit by plaintiff against mortgagee — Claim found- 
ed upon absolute title treating mortgagee as trespasser — 
No question of plaintiff’s right of redemption raised — 
Subsequent suit by plaintiff on the dismissal of pricw* 
one, for redemption of mortgage is not barred. (Vol 27) 
1940 Cal 550 (552) : I L R (1940) 1 Cal 544. 

Suits for redemption ayid settlement of accounts 
between mortgagor and mortgagee,-— I29i] In suits for re- 
demption there ought to be a complete and final settle- 
ment of all accounts between the mortgagor and the 
mortgagee up to the date of the redemption. (1908) 30 
All 36 (37) © (1892) 16 Bom 656 (659) © (1908) 30 AU 
225 (229) © (1907) 34 Cal 223 (232, 233, 234) © (Vol 7) 
1920 Mad 531 (532) © (1909) 12 Oudh Cas 152 (153) 
© (1905) 8 Oudh Cas 302 (303). 

[30] Mortgagor must include claim for over-pay- 
ments made to mortgagee or excess profits received by 
latter. (Vol 23) 1936 Cal 200 (202). 

[31] Separate suit for mesne profits between the 
date of the payment under the preliminary decree and 
the date when the mortgagor is put in possession of 
the mortgaged property is not barred. (Vol 12) 1925 
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Rang 13 (14) : 3 Rang 3S2 ^ (Vol 5) 1918 Mad 2S4 
(284) ^ (Yol 25) 1938 Had 405 (411) •P (Vol 18) 1931 
Pat 13 (13). 

[But see (1907) 31 Bom 527 (534) (Deposit under 
S. 83, Transfer of Property Act.)] 

Suit for redemytion by mortgagor — IPleas ichicli 
the mortgagee might and ought to raise. — [32] Two 
mortgages by A in favour of B, one usufructuary and 
one simple — Suit by A for redemption of usufructuary 
mortgage — B need" not set up his rights under the 
simple mortgage also. (Vol 12) 1925 Lah 516 (516). 

[33] Suit for redemption decreed — On failure of 
mortgagor to deposit mortgage amount within the time 
fixed, mortgagee failing to obtain order for sale — Mort- 
gages 15 barred from suing again on the mortgage-debt. 
(lSjS9)^ 13 Bom 567 (570, 571). 

[34] Where a mortgagor sues to cancel a mortgage 
given in renewal of an earlier mortgage and for posses- 
sion, _ the defendant, mortgagee, if he fails to set up 
his rights under the earlier mortgage will be barred from 
subsequently suing to enforce his rights thereon. (19111 
14 Oudh Cas 117 (123). 

[But see (Vol 14) 1927 Nag 83 (84).] . 

[35] A mortgagee who had purchased the equity of 
redemption in a portion of the mortgaged property and 
w’hose mortgage amount was thus discharged in pro- 
portion, filed a suit on the mortgage for recovery of the 
whole amount denying the fact of his purchase when 
raised by the defendants. The suit was decreed to the 
efiect that on payment of the whole amount, the whole 
of the mortgaged properties should be delivered to the 
defendants. The latter paid up the whole amount. 
Subsequently, the mortgagee filed a suit for a declara- 
tion of his title to the property purchased by him. It 
was held that he was barred by res fudicata from 
claiming such relief. (Vol 6) 1919 All 123 (125). 

[36] In a suit for redemption by a puisne mortgagee 
against the prior mortgagee and sub-mortgagee, it is 
not incumbent on the latter to claim payment of the 
amount due to him and the failure to do so will not 
preclude him from subsequently suing his mortgagor for 
recovery of such money. (Vol 16) 1929 Oudh 455 (455) : 
5 Luck 369. 

[37] Mortgagee need not, in a redemption suit, set up 
in defence his right to specific performance of an agree- 
ment to sell. (Vol 17) 1930 Mad 539 (540). 

Suits for redemption of several mortgages. — [38] 
Where there are several mortgages by the mortgagor in 
favour of the same mortgagee, a suit for redemption of 
one of such mortgages cannot bar a subsequent suit for 
redemption of the other mortgages. The redemption of 
other mortgages is not a ground of attack in a suit for 
the redemption of the first mortgage. (1906) 29 Mad 
153 (154) (F B) ^ (1903) 26 Mad 760 (761, 762, 763) 
^ (Vol 17) 1930 Mad 264 (266). (cf (Vol 14) 1927 P C 
32 : 50 Mad 180 : 54 Ind App 68 (P C) which is no 
longer law. See S. 61, Transfer of Property Act.) 

Smt on mortgage against Hindu, father implead- 
ing the sons. — [39] Suit brought against father of 
Hindu joint family for enforcement of mortgage — Sons 
also joined as defendants — Plaintifi not asking for any 
relief against their interests in joint family property but 
only claiming a personal decree against them — Personal 
decree not granted — Plaintifi seeking to proceed against 
sons’ interests in the Joint family property — ^Held that the 
granting of such relief to the plaintiff was barred by the 
principle of constructive res judicata. (Vol 29) 1942 
Oudh 9 (11) : 17 Luck 319 * (Vol 23) 1936 Oudh 139 
<141) : 11 Luck 523. 

Two mortgages m favour of saf/ie person, suit on 
one of them only. — [40] See Transfer of Property Act, 
1882, S. 67A. 


58. Parties and representatives. — [1] Per 
Walsh J. ( obiter) Decision among parties out of Court 
may be res judicata independently of the provisions of 
S. 11. (Vol 12) 1925 All 503 (504) : 47 All 637 (F B). 

[2] .Judgment inter partes can bind only parties or 
privies. (Vol 32) 1945 Cal 283 (291, 292) ^ (1911) 33 
All 493 (495) (F Bj ^ (Vol 7) 1920 Cal 754 (755) 
^ (Vol 9) 1922 Kag 189 (190) ^ (1910) 1910 Pan L R 
No. 100, p. 282 (286). 

[3] Judgment in personam — Judgment not inter 
partes — No res judicata. (Vol 3) 1916 Lah 205 (206). 

[4] If all who have a right to appear and be heard 
in a proceeding have been duly made parties, the judg- 
ment establishes a perfect and complete right against 
them all even where third persons are concerned. (1913) 
36 Mad 141 (142, 143, 144) (D B) ^ (1911) 10 Mad L 
Tim 450 (450). 

[5] For plea of res judicata person must be properly 
represented. (Vol 1) 1914 Low Bur 141 (141). 

rO] Real beneficiaries are parties, (Vol 11) 1924 Lah 
702 (705). 

[7] Where a person is a pro forma defendant in a 
previous suit and no relief is sought against him there- 
in, he is not precluded from raising the same question 
in a subsequent suit. (Vol 22) 1935 Lah 942 (943). 

[3] The previous judgment will not operate as res 
judicata when the plaintiff in the subsequent suit was 
onlv SL nominal party in the prior suit. (1901) 25 Bom 
74 “(77). 

[9] The pre-emptor by mistake impleaded in his suit 
only one of the four vendees, who realised the whole of 
the pre-emption money. Pre-emptor’s application for 
mutation was resisted by the rest of the vendees. A 
subsequent suit for possession of the shares of these 
vendees or for proportionate refund in the alternative 
was not barred. (Vol 9) 1922 All 475 (476). 

[10] An operative decree, obtained after the death of 
a defendant, by which the extent and quality of his 
liabilities are for the first time ascertained, cannot bind 
the representatives of the deceased, unless they were 
parties to the suit in which it was pronounced, (1889) 
13 All 53 (64) : 17 Ind App 150 (P 0). 

[11] Final decree is binding on party whether he got 
notice or not and operates as res judicata in subsequent 
suit. (Vol 19) 1932 All 698 (700). 

59. Co-defendants — [1] Judgment can operate as 

res judicata between co-defendants. (Vol 7) 1920 Oudh 
221 (222) (1938) I L R 1938 Lah 75 (81). (New 

party added as defendant with knowledge of original 
parties — New party allowed to raise an issue — Decision 
is binding on the parties.) 

[2] In order that a decision should operate as res 
judicata between co-defendants three conditions must 
exist : (1) there must be a confliot of interest between 
those co-defendants, (2) it must be necessary^ to decide the 
conflict in order to give the plaintiff the relief he claims, 
and (3) the question between the co-defendants must 
hs^Yeh&enfinaUy decided J^oll^ 1931 PC 114 (117): 63 
All 103 : 58 Ind App 158 (P C)*^ (Vol 30) 1943 P C 115 
(120) : I L R (1943) Kar P C 123 (P C) * (Vol 18) 
1931 P 0 231 (234) ^ (Vol 30) 1943 All 197 (201) 
(Unnecessary decision in former suit does not operate 
as res judicata^ (Vol 21) 1934 Bom 313 (316) : 58 
Bom 544*$* (Vol 30) 1943 Cal 76 (83) : I L R (1942) 2 
Cal 299 * (Vol 30) 1943 Mad 276 (277) : I L R (1943) 
Mad 477>Jr(1892) 15 Mad 264 (265)4« (Vol 31) 1944 Pat 
185 (186) : 22 Pat 655 ^ (Vol 23) 1936 Rang 308 (309, 
310). 

[3] In order to apply the doctrine of res judicata as 
between co-defendants it is also nec^sary to show that 
the cb-defendants were necessary or proper parties. 
(Vol 29) 1942 Cal 92 (95) :I L R (1942) 1 Cal 169® 
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(Vol 29) 1942 Cal 1 (17) : I L E (1941) 2 Cal 434. 
(Proper party.) 

[4] 'Where all these conditions exist, the adjudication 
■will operate as res jzid'icata between the co-defendants. 
(Vol 19) 1932 P C 161 (164, 165) : 59 Ind App 247: 

10 Bang 322 tP (1900) 22 All 386 (390)4' (1887) 

11 Bom 216 {220)4* {Vol 30) 1943 Mad 276 (277) : ILR 
(1943) Mad 477. (Second condition not fuHilled — 
res judicata.) 

[But see (1886) 12 Cal 580 (582) (F B).] 

[5] The doctrine of res jzidicata as beUveen eo-defen- 
dants must be applied with great caution. Where the 
plaint itself in a prior suit did not raise any conflict 
between the co-defendants and a defendant did not 
appear, but a co-defendant appeared and claimed an 
interest, conflicting with the interest of the absentee 
defendant, the decision, if any, on the point cannot 
operate as res judicata unless the absentee defendant 
gets notice of the conflict. In sueh circumstances the 
matter cannot be said to have been heard and finally 
decided so as to bind the parties. (Vol 30) 1913 Cal 
76 (84) : I L E (1942) 2 <;al 299. 

60. Conflict of interest. — [1] Co-defendants — 
Bes judicata applies only where there is conflict of 
interest between them. (Vol 18) 1931 P C 114 (117) : 
53 All 103 : 68 Ind App 158 (P C) 4* (Vol 19) 1932 All 
520 (522, 523) 4* (Vol 12) 1925 All 646 (546, 647) : 47 
All 872 4* (Vol 21) 1934 Bom 313 (318) : 58 Bom 544 
(Partition suit-)4<(Vol 1) 1914 Bom 134 (135) ; 38 Bom 
488 4» (Vol 22) 1936 Lab 544 (544, 545) (One of the 
co-defendants exactly in the position of plaintiS — 
Decision operates as res judicata.)^ (Vol 2) 1915 Lab 
283 (284) (A suit however by a third party against all 
the defendants in a prior suit is not affected by the rule 
of res Judicata ) ^Yol 2B) 1936 Mad 252 (254, 255} 
(Issue of joint family nature decided between co-defen- 
dants in a suit by another — In suit between co- defen- 
dants issue of jointness is m jtidtcafa,)^ (Vol 17) 1930 
Kftg 3 (4) : 26 Rag L B 121 4* (Vol 7) 1920 Oudh 221 
(222) 4. {Vol 28) 1941 Pat 83 (87) : 19 Pat 660 (Parti- 
tion suit.) 4» (Vol 24) 1937 Pat 27 (30, 31) (Occupancy 
tenancy j4‘{Vol 15) 1928 Bang 315 (316) : 6 Bang 5754« 
(Vol 13) 1926 Sind 282 (283). 

[23 "Where there is no conflict of interest between 
the co-defendants, the decision will not be res jzidicata, 
(Vol 8) 1921 Cal 632 (633) 4« (Vol 8) 1921 Lah 47 (47) : 
2 Lab 83 4 (Vol 2G) 1939 Mad 228 (233) (S B) 4* (1937) 
20 Nag L Jour 159 (163) 4* (1937) 1937 All L Jour 1141 
(1150) 4 {Vol 14) 1927 All 365 (365, 366) 4 (Vol 10) 
1923 All 169 (170) 4 (Vol 2) 1915 Bom 222 (223) : 40 
Bom 210 {Dissolution of partnership.) 4 (Vol 12) 1925 
Cal 996 (1600) (Suit between eo-shebaits.) 4 (Vol 4) 
1917 Cal 679 (680) 4 (Vol 9) 1922 Mad 404 (405) 4 
(Vol 28) 1941 Pat 211 (212) (Principal and surety.) 

[3] Where there is a conflict the mere fact that the 
defendant supported the plaintiff or that he was •pro 
forma party does not detract from the nature of the 
deasion being res judicata. (Vol 26) 1939 Mad 830 
(833) 4 (Vol 22) 1935 Lah 102 (102). (Plea of plaintiff 
and one defendant identieal~PIea of co-defendants how- 
ever conflicting— Decision res jiidicata.) 

61. Constructive res judicata. — [1] A decision 

betW^ the co-defendants can be on a point directly 
tod kibstontially in issue between them either actually 
or (Vol 15) 1928 Oudh 155 (179, 181). 

put see (Vol 13) 1926 Cal 568 (572).] 

[2] Th© finding upon a point not directly and sub- 
stantially in issue among the defendants raised in a 
pt^tlous suit does not operate as res judicata in a 
iMmipent suit between them. (Vol 4) 1917 Oudh 66 

62* — i. £13^ "Where the conflict between 


the co-defendants has not been decided, there will be no 
res judicata. (Vol 3) 1916 Pat 126 (129) 4(Vol 9) 1922 
All 19 (21) : 44 All 334 4 (Vol 16) 1929 Mad 291 (292) 
4 (Vol 10) 1923 Oudh 101 (102) 4 (Vol 28) 1941 Pat 
211 (212) 4 (Vol 32) 1945 Mad 375 (376)4(Vol 27) 1940 
Bang 136 (137) (Dismissal on a preliminary point — 
Issue not decided — No res judzeata.) 

[2] Co-defendants — Bights and obligations inter sc 
must be defined. (Vol 6) 1919 Mad 359 (362). 

[3] Court deciding points at invitation of parties — 
Matters so decided operate as res judicata although 
only one of such points is sufficient for disposal of suit. 
(Vol 17) 1930 Cal 810 (813) : 57 Cal 872. 

[4] Where there is no conflict between the. de- 
fendants and the point is not necessary for dis- 
posal of plaintiff*s suit, there is no res judicata. (Vol 
11) 1924 Mad 711 (712) 4 (Vol 6) 1919 Mad 359 (362) 
4 (Vol 5) 1918 Mad 564 (568). (Finding on issues not 
in active controversy between defendants viter se does 
not operate as res judicata.) 

[5] AVhere suit is dismissed, findings in judgments 
as between co-defendants not embodied nor implied m 
decree are not jes judicata. (Vol 11) 1924 Mad 858 
(858). 

[6] Decision affecting right of one defendant against 
another is decision mter partes and will be res judi- 
cata. (Vol 16) 1929 Oudh 275 (277) : 4 Luck 713. 

[7] Contest between co-defendants in partition suit 
— Issue expunged — Decree giving right claimed to one 
party— Issue does not operate as res judicata. (Vol 3) 
1916 Pat 126 (128, 129). 

[8] Co-defendants — Decision of material issue ope- 
rates as res judicata in subsequent suit, (Vol 7) 1920 
All 189 (190) 4 (Vol 12) 1925 All 663 (663) (Inter- 
pretation of ivajib-uharz in iirevions suit is binding m 
later suit.) 4 (1910) 32 All 469 (475) 4 {Vol 12) 1925 
Lah 434 (434) 4 (1912) 11 Mad L Tim 71 (72) (In 
which they are arranged on different sides.) 4 (Vol 
14) 1927 Nag 3(‘>9 (369) 4 (Vol 6) 1919 Oudh 105 (108): 
22 Oudh Cas 300. 

63. Ex parte decisions. — [1] An cxp-uri^decreeas 
against one defendant — Finding actually recorded as 
between decree-holder and another defendant is not 
7'es judicata between decree-holder and es: parte defen- 
dant. (Vol 22) 1935 All 678 (682) : 58 All 98. 

[2] An er yarte decree on a bond against two joint 
debtors is not res judicata between those two debtors, 
when the question of their respective liability is raised 
in a suit for contribution by one against the other. 
(Voi 7) 1920 Cal 541 (541). 

64. Necessity of issue. — [1] Co-defendants will 
be bound as between themselves only when the plain- 
tiff cannot get at his case without deciding a case 
between the co-defendants. (Vol 19) 1932 P 0 161 (164): 
10 Bang 322 : 59 Ind App 247 (P 0} {(Vol 17) 1930 
Bang 222 reversed.) 4 (Vol 22) 1935 P C 139 (142) : 14 
Pat 611 : 62 Ind App 224 (P C) 4 (Vol 11) 1924 Bang 
279 (281) (Defendant joining in one capacity but acting 
in another — Suit in latter capacity is barred.) 

[2] Even when a decision on an issue is indirectly 
necessary, the decision operates as res judicata. (Vol 20} 
1933 Lah 274 (278) : 14 Lah 31. 

[3] If there is no necessity to decide the conflict 
for granting relief to the plaintiff, there will be no o‘es 
judicata. (Vol 30) 1943 Mad 276 (277) : I L R (1943) 
Mad 477 4 (Vol 10) 1923 Bom 203 (205) r 47 Bom 534 
4 (1936) 1936 Oudh W N 982 (997, 998) 4 (Vol 9) 
1922 All 19 (21) : 44 All 334 4 (1901) 25 Bom 74 (77)4 
(1898) 22 Bom 245 (250) 4 (Vol 8) 1921 Cal 632 (632)4 
(Vol 6) 1919 Cal 256 (257) 4 (Vol 21) 1934 Lah 688. 
(689) 4 (Vol 7) 1920 Lah 54 (56) 4 (Vol 22) 1935 Mad 
649 (650, 651) (Question as to partition between defen- 
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dants tboogii specifically raised, not necessary for suit 
— Held decision did not operate as res judicata be- 
tween defendants.) ^ (To! 15) 1928 Mad 630 (635) *5* 
{Toi 13) 1926 Pat 478 |4S0, 481)4* (Toi 4) 1917 Pat 5S5 
(586, 587)4*(Tol 131 1926 Ring 71 (72). 

[4^ PlaintiS’s ease dismissed — Issue between co- 
defendants need not be decided. (Vol 14) 1927 Eang 
156 (156). 

65, Necessary parties. — [1] Co-defendant not 
nece-sarv J3artv — Decision is not res judicata. (Vol 8) 
1921 Lull 47 4s) : 2 Lab 884*iToi 9) 19*22 All 19 (21) : 
41 All 334 4* iToI 30) 1943 Cal 76 (S3) : I L B (1942) 2 
Cal 2994 *{Vo 1 1919 Cai 596 (oeiJI^IToi 15) 192S Pat 

603 1 600) : 7 Pat 566. 

'2^' HtS Judicata operates against contesting defen- 
dant tliough described as nro forma defendant. (Vol 2) 
1915 Cal 629 mi^^iVol 29} 1942 Cal 1 (16. 17) :I L B 
(1941) 2 Gal 434. ' 

l 3^ Interplea^Icr suit — Defendants tbougli arrayed 
on same side are deemed to have adverse Interests. 
(Toi 15} 1928 Oadb 155 (179, 181). 

66- Co-plaintiffs. — Tl] judicata between co- 
plaintiffs — Essentials are that there must be a conffict 
of interest befc'^’een them ; the decision of the eontllet 
should be necessary fur relief against defendants, and 
that a decision should have been given. (Vol 20) 1933 
Lah 509 (570)5* (To! 12) 1925 Mad 045 i6o0} (Principle 
is the same as for res judicata between. co-defendants.) 
*5<(Voi 5) 1918 Mad 1080 (1081) (Do.). 

72] No conflict between co-plaintiffs — Decision is not 
res judicata, (Voi 8) 1921 Pat 218 (222) * (1912) 14 
Bom L E 854 (859). 

[But see (Voi 25) 1938 Lah 571 (574).] 

[3] A finding to become res judicata as between co- 
plaintiffs must have been essential for giving relief 
against the defendant. Where in the previous suit it was 
an insignificant matter for the defendant therein for 
the relief to be given against him, whether the one 
plaintiff succeeded or the other, the plea of res jiidicata 
ought to be disallowed. (1912) 36 Bom 207 (211, 212) S* 
(Vol 20) 1933 Bom 287 (289) : 57 Bom 488. 

[4] Decree passed in partition suit — While giving 
relief if question is decided as between different parties, 
decree is binding on all parties whether they are array- 
ed as plaintiffs or defendants. (Vol 17) 1930 All 287 
(288) : 51 AU 850. 

67. Co-sharers. — [1] Judgment against one co- 

owner does not bar suit againstanother co-owner. (1886) 
13 Cal 332 (356) B). 

68. Co-tenants. — [X] A decree for ejectment by 
the landlord against one of several joint tenants of a 
holding does not bind the other tenants. (1912) 24 Mad 
L Jour 79 (83). 

69. Hindu son, whether claims through father. 
— [1] Suit dismissed on ground that a person had no 
right to continue suit, cannot act res judicata against 
his sons. (Voi 16) 1929 All 910 (911). 

[2j Pica of res judicata available against Hindu 
father is not available against his son who does not 
claim property through him. (Vol 18) 1931 Mad 550 
(55l)'P(Vol 3) 1916 Lah 15 (19) : 1916 Pun Ee No. 25. 

[3] Sale of ancestral house in execution of decree 
against Hindu father — Objection by father under 
S. 60 (1) (e) dismissed for default — Sale is binding on 
minor sons and suit by them to restrain decree-holder 
from interfering with their possession is not maintain- 
able. (Vol 26) 1939 AU 399 (400) : I L E (1939) All 602 
(P B). ( (Vol 17} 1930 All 727 overruled.) 

[4] Suit by father against son for declaration that 
certain property was his self-acquisition, and son had no 


right thereto — Pending suit, attachment of same pro- 
perty by decree-holder in execution of a decree against 
son — Father’s suit decreed in his favour — Suit by 
father against attaching decree-holder and son for decla- 
ration that xiroperty was not liable to be attached in 
execution of decree against son — Held that, decree- 
holder was estopped Irom impeaching father’s title* 
(Vol 24) 19B7 Mad 651 (652). 

”5] Mortgage-decree against Hindu father — Minor 
sons not paities — Decree is still binding on sons and 
acts as res judicata. (Vol 16) 1929 Bom 21tS (214) : 53 
Bom 441. 

]6l Sait to set aside alienation by father by one son 
do 24 not bar similar suit bv another after-born son. 
(Vol 11) 1924 Oudh 141 (142) : 27 Oudh Cas 107. 

70. Interveners. — ]1] Suit to set aside lease of 
land belonging to B by A claiming to be B's adoi>ted 
son — Defence denying that A was legally adopted son 
of B — Issue on the point settled and C claiming to be 
reversioner of JB, made defendant — Decision that A was 
adopted son of B bars subsequent :sUit by G against A to 
.set aside adoption. (1875-76) 1 Cal 144 (146) : 2 Ind 
App 283 (P C). ^1 Beng L K (A 0) 68, overruled ; 12 
Beng L R B04, (P C) approved.) 

71. Judgment-debtor, decree-holder and auc- 
tion-purchaser. — [1] Judgment against creditor who 
sought to attach property cannot operate ns res Judicata 
as against tbe judgment-debtor in a suit brought by 
judgment-debtor against the claimant. (Vol 15) 192S 
Gal 130 (134) : 55 Cal 448. 

[2] Judgment* debtor adjudged insolvent — Official 
Assignee xs not a representative of the judgment-debtor, 
(Vol 12) 1925 Mad 688 (688). 

[3] Decree-holder in claim suit under O. 21, B. 63 
is not representative of judgment-debtor. (Vol 29) 1942 
Mad 128 (129)'3'(Vol 29) 1942 Oal 92 (95) : I L E (1942) 
1 Oal 169. 

[But see (Vol 21) 1934 Bang 206 (207). (Suit under 
O, 21, R. 63 — Decree-holder claims under judgment- 
debtor.)] 

[4] For operation of doctrine of res judicata, there 
must be reciprocity — Execution by attaching creditor 
held to be barred by time — Decision not binding on 
decree-holder. (Vol 20) 1933 Pat 210 (217). 

[5] Title suit under 0. 21, H. 63 on basis of kobala 
executed by members of joint Hmdu family including 
deiendants 8 to 10 — Alternative claim for declaration 
that at least share of defendants 8 to 10 did not pass 
by auction sale as they were not parties to decree or 
execution proceedmg — Suit dismissed as kobala found 
to be farzL transaction — Decision held could not 
preclude defendants 8 to 10 from asserting their right 
to property. (Vol 29) 1942 Pat 279 (281). 

[6] Declaration suit against decree-holder and judg- 
ment-debtor failing — In suit by auction-purchaser same 
plea of title cannot be raised though auotion-purcbaser 
not party to previous suit — Though not res Judicata 
decision binds parties to that suit. (Vol 1) 1914 Cal 281 
(282, 283). 

[7] Auction-purchaser is a party claiming under 
judgment-debtor. (Vol 20) 1933 Lah 171 (172)-$« (Vol 13) 
1926 Pat 478 (479) ^ (Yol 9) 1922 Pat 63 (67, 68) : 1 
Pax 174. 

[8] Auction-purchaser at revenue sale though not 
bound by but can take advantage of any decree between 
tenant and ex-proprietor. (Vol 7) 1920 Oal 420 (421). 

[9] Purchaser under puisne mortgagee's decree 
subject to prior mortgage — Validity of prior mortgage 
not in question — Sons of mortgagor impleaded, but not* 
doing anything so as to debar them from challenging 
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prior mortgage — Prior mortgagee later on suing on his 
mortgage — Purchaser can challenge validity of prior 
mortgage as sons would have done. (Vol 15) 1928 Mad 
Ml (558). 

[10] Purchaser in court auction of defendant’s in- 
terest in certain properties is not bound by findings of 
Court as to the genuineness of documents in a suit to 
which the defendant was a party but the purchaser was 
not. (1911) 8 Ind Cas 846 (847, 848) (Mad). 

[11] Permanent settlement — Revenue sale — Auction- 
purchaser is remitted to all rights possessed by original 
settlor at date of settlement — But he does not claim 
title through defaulting proprietor — Decision against 
previous proprietor is not res judicata as against him. 
(Vol 22) 1935 Pat 306 (314) : 14 Pat 70. 

[12] Finding in previous execution proceeding about 
price of property is not binding upon auction-purchaser 
in subsequent sale as he is not representative of decree- 
holder — Finding is not res judicata, (Vol 15) 1928 Pat 
108 (109). 

72. Judgment ^in rem*.— [1] A judgment not inter 
partes or in revi is not res judicata in a subsequent 
suit. But such judgment or the whole record in that 
suit is admissible as evidence that a right had, in the 
previous suit, been unsuccessfully set up by one of the 
parties to the subsequent suit. (1912) 1912 Pun L R 
Ko. 142, p. 429 (430). 

[2] A creditor who has unsuccessfully opposed his 
debtor’s application to be declared an insolvent on the 
ground that he had made fraudulent transfer of the 
property, cannot in a subsequent suit raise the plea that 
the transfers were fraudulent and void. He is barred by 
‘the previous decision which is both a judgment in rem 
•under S. 41 of the Evidence Act and also a judgment 
inter partes operating as res judicata, (Vol 7) 1920 Nag 
97 (98) : 16 Kag L E 201. 

[3] Decisions referred to in S. 41, Evidence Act, are 
■binding on all parties (Obiter), (Vol 13) 1926 Cal 568 
{573). 

73. Jus tertii. — [1] Plea of jus ierhi — Decision 
’thereon is not res judicata, (Vol 14) 1927 Mad 844 
‘(845) : 60 Mad 877. 

[2] Suit for determination of rent in revenue Court 
— Finding that defendants held under a third person 
iand not under plaintiff — Suit against third person for 
recovery of possesaon is not barred. (Vol 13) 1926 AH 
77 (78). 

[3] Plaintiff’s title negatived in a former suit against 
•contesting claimant — Plaintiff can reassert his title in 
another suit against third party — The judgment in pre- 
vious suit is no bar to second suit. (Vol 8) 1921 Mad 
248 (254) : 44 Mad 778 (FB). (Overruling (Vol 3) 1916 
Mad 465 and 33 Mad 483.) 

[4] Right between two persons adjudicated upon — 
Ti^d person though not patty cannot set up defeated 
person’s rights. (Vol 19) 1932 Oudh 342 (343) ; 6 Luch 
710. 

74. Lessor and lessee. — [1] A lessor is not 
hound by a finding as between the lessee and a third 
party. (Vol 11) 1924 Mad 576 (577)^(Vol 14) 1927 Bom 
:270 (272)*© (Vol 8) 1921 Mad 306 (308) : 44 Mad 514 * 
.(Vol 22) 1935 Oudh 394 (398) : 11 Luck 209. 

also (Vol 29) 1942 Oudh 301 (303).] 

, 153 A lessee who claims under a title previously 
^sreated by a lessor is not bound by a subsequent finding 
^tween the lessor and the third parties. (Vol 11) 1924 
Mad 576 (677)«j(y6l 8) 1921 Mad 70S (708). 

. BBKtt see (Vol 24) 1937 Mad 544 (546).] 

teznjEce-holder is not represented by 
6) 1919 Cal 782 (795) (SB). 


[4] A successor of a land-holder claiming a right 
to enhance rent under S. 26 (3), Madras Estates Land 
Act, I of 1908, is not a person claiming under the land- 
holder. (Vol 5) 1918 Mad 312 (313, 314). 

[5] Suit for ejectment of licensee from predecessor- 
in-title — Previous suit by predecessor-in-title dismissed 
— Suit is not barred. (Vol 17) 1930 Oudh 203 (204). 

[6] Question as to what villages were included in 
tenure decided between landlord and tenant — Plaintiff 
having subordinate interest in tenure suing landlord — 
Question is not strictly res judicata but plaintiff must 
produce strong evidence in his support. (Vol 15) 1928 
Pat 615 (625) : 8 Pat 122. 

[7] When a lessee assigns his lease, the lessor gets a 
distinct cause of action against each, the lessee and the 
assignee of the lessee, so that the judgment for rent 
obtained against the assignee is no bar for one against 
the lessee. (Vol 25) 1938 Bom 360 (361, 362) : I L R 
(1938) Bom 471. 

[8] Decision as to title obtained against a lessor binds 
tenant, at least on the question as to whom rent is pay- 
able. (Vol 12) 1925 Cal 1218 (1,219, 1220). 

[9] Title suit against landlord — Tenant specifying 
certain lands in plaint as being included in his tenancy 
— Claim negatived — Claim cannot be re-agitated in sub- 
sequent suit. (Vol 1) 1914 Cal 693 (694). 

[10] Proprietor of 4/5ths share of zamindari X pur- 
chasing defaulting tenure .4 iu X in execution of decree 
for his share of rent of tenure — Tenant of another zemin- 
dari Y putting forward claim to portion of land pur- 
chased — Claim allowed — Suit by proi^rietor of 4/5ths 
share in X against claimant and zamindars of Y 
to establish his title as landlord and as purchaser of A 
tenure — Decision that A tenure formed part of plaintiff’s 
zemindari and plaintiff had title to it — Decision that A 
tenure formed part of plaintiff’s zamindari found 
erroneous and found to form part of zamindari Y — 
Held that decision was res judicata both as regards 
title to tenure and zemindari title to suit lands. (Vol 6) 
1919 Cal 782 (793) (S B). 

75. Minor. — [1] Negligence of a guardian can be 
relied on as an answer to a plea of res judicata, (1912) 
25 Mad L Jour 379 (383, 384) (1895) 19 Bom 571 

(576) ^ (Vol 33) 1946 Lab 233 (243) (F B)e&(Vol 5) 1918 
Lab 223 (224) : 1917 Pun Be No. 103 (Not preferring 
appeal is not negligence.) (Vol 20) 1933 Mad 806 
(816) * (Vol 7) 1920 Mad 895 (897) * (Vol 2) 1915 Mad 
384 (385). 

[2] Omission to rely on a previous judgment for 
pleading res judicata is not gross negligence of the 
guardian vitiating the decree against the minor. 
(Vol 12) 1925 Mad 258 (259). 

[3] Defence open to but not raised by guardian — 
Minor is not precluded from raisings that defence. 
(Vol 12) 1925 Oudh 633 (640). 

[4] Minor not properly represented in former suit — 
Decision is not res judicata, (Vol 15) 1928 All 447 
(448) * (Vol 1) 1914 Low Bur 141 (141). 

[5] Previous suit through next friend — Gross negli- 
gence by the next friend must be proved to overcome 
the bar of res judicata, (Vol 14) 1927 Oudh 354 (354. 
355). (Guardian nob going into witness box does not 
establish gross negligence.) ^ (1909) 1909 Pun L B 
No. 25, p. 109 (112). 

[6] Where it was not shown that a guardian ad 
litem acted in fraud of the minor’s interests or that his 
or her interest was adverse to the minor, the minor is 
bound by the decree in the prior suit. (Vol 6) 1919 Mad 
562 (564). 

[7] Minor defendants are bound where their co- 
defendants had identical interest. Their minority during 
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previous suit does not avail to escape the bar of res 
judicata. (Vol 16) 1929 All 346 (346). 

[8] Suit to set aside decree on ground that plaintiS 
\7as wrongly impleaded as major though in fact he was 
minor — Question decided in proceeding under 0. 9, 
B. 13 and negatived— Suit is barred. (Yol 29) 1942 Pat 
357 (360). 

[9] Suit by minor’s guardian to recover property 
from vendee sold in excess of that teanetioned by Court 
dismissed — Fresh suit by minor after majority is not 
barred, (Vol 13) 1926 Lah 289 (239) : 7 Lah 129. 

[10] A compromise involving a minor without the 
Court’s sanction prescribed by O, 32, E. 7, does not 
operate as res judicata. (1912) 36 Bom 53 (56, 57). 

[llj Suit resulting in decree against minor — Guardian 
ad litem ^ is not estopped from contesting decree and 
urging his own claim to property in that suit, in sub- 
sequent suit brought bv him in personal eapaeitv. 
(Yol 1) 1914 Lah 233 (2S‘3) : 1914 Pun Be No. 1. 

[12] Application by guardian ad litem to be dis- 
charged on the ground of minor’s attaining majority — 
No notice to minor served — Order that minor had 
attained majority is not res judicata. (Yol 14) 1927 
Pat 271 (275) : 6 Pat 388. 

[13] Plea that minor was not properly represented 
in a^ previous suit though not taken by guardian is re& 
judicata where it might and ought to have been taken. 
(Vol 11) 1924 Mad 608 (609) ; 47 Mad 476. 

[14] Decision in a suit brought by a person as next 
friend of a minor operates as res judicata in a suit by 
the minor, on attaining majority, on the same issue. 
(Yol 17) 1930 Lah 654 (655). 

76. Miscellaneous, — [1] Previous suit for rent by 
patnidar dismissed on ground that relationship of land- 
lord and tenant was not established — Subsequent suit 
by purchaser at patni sale for recovery of rent is not 
barred. (1913) 17 Cal W N 340 (340, 341). 

[2] A decree by consent against the shebait of a 
temple as such who to the knowledge of the plaintiff 
has been dismissed from temple is not binding on the 
properties of the endowment in the hands of his succes- 
sor in ofiSee. (1911) 14 Cal L Jour 337 (345). 

[3] Prior suit under S. 5, Beligious Endowments Act 
— Public not made parties-^econd suit by public under 
S. 92, Civil P. C., is not barred. (Vol 8) 1921 Cal 425 
(426). 

[4] First suit by shebaits for framing a scheme of 
management against other shebaits — Second suit by 
gods themselves through one member of the dedicator’s 
family against other members for declaration that the 
properties are debuttar — Second suit is not barred as 
not being between the same parties. (Yol 14) 1927 P 0 
128 (128, 129) : 54 Ind App 238 : 54 Cal 770 (P C). 

[5] Insolvency Court — ^Decision of, between insolvent 
and creditor that debt is time barred does not operate 
as res judicata between insolvent and surety when 
surety was no party to the insolvency proceeding. (Yol 
19) 1932 All 610 (613) ; 54 AU 1007. 

[6] Parties and representatives — Saranjamdar — Suit 
by, to recover possession for non-rendering of service — 
Dismissal of suit — Second suit for recovering possession 
on the same ground by the next Saranjamdar is 
barred. (Vol 3) 1916 Bom 273 (274) : 40 Bom 606. 

[7] A person who has obtained a decree against firm 
cannot subsequently sue the partners for the same debt, 
(1910) 34 Bom 244 (247) (D B). 

[8] Finding in previous suit that certain defendant 
was sub-partner — Appellate Court assuming the finding 
to be correct dismissing suit on ground that he was 
neither proper nor necessary party — Subsequent suit 


for recovery of money on ground that defendant was 
sub-partner is not barred. (Yol 7) 1920 Mad 65 (69). 

[9] On application by certain creditors of a firm, the 
firm was adjudged insolvent, and certain persons were 
held not partners of the firm — Eeld^ decision was not 
res judicata in a subsequent suit by difierent creditors 
against the firm. (Yol 27) 1940 Cal 225 (226). 

[10] Contract Act applies to partners— Judgment 
against one partner is no bar to subsequent suit against 
other partners, so long as debt is not extinguished. (Yol 
20) 1933 Bom 407 (408, 409). 

[11] Pre-emption — Suit for, decreed— Vendor getting 
decree for greater amount subsequently against vendee 
— Vendee cannot sue pre-emptor or vendor again. (Yol 
20) 1933 Lah 257 (257). 

[12] Vendee’s suit against vendor successful— Part of 
property pre-empted — Vendor suing vendee and pre- 
emptor — Suit is barred. (Yol 20) 1933 Lah 529 (530). 

77. Mortgagor and mortgagee. — [1] Decision 
against mortgagor does not bind mortgagee. (Yol 13) 
1926 Oudh 1 (2) : 1 Luck 2-5. 

[2] Suit for redemption of kanom mortgage by jenmi 
— Previous suit against mortgagor and mortgagee decid- 
ing title to property operates as res judicata at least 
as equitable estoppel. (Yol 2) 1915 Mad 1215 (1218). 

[3] Mortgagor has only equity of redemption and not 
such an estate as to enable him to represent the mort- 
gagee — He does not represent mortgagee in a suit insti- 
tuted after the mortgage — A decree m such a suit does 
not bind the mortgagee as res judicata. (Vol 3) 1916 
Bom 204 (205) : 40 Bom 679. 

[4] On failure of a co-mortgagor plaintifi to comply 
with a decree in prior redemption suit, in which other 
co-mortgagors were defendants the latter may subse- 
quently sue for redemption. The co-mortga^rs plaintiffs 
in the subsequent suit cannot be said to claim under the 
plaintiff in the previous suit. (Vol 5) 1918 Oudh 25 (27), 

[5] One A the owner of three houses and a well 
mortgaged two of them and the well with possession to 
K; and gave the third and half of the well to P, filed 
a suit in respect of certain rooms of one of the houses 
mortgaged and for an injunction restraining P from 
using the well. The suit was decreed. B, the adopted son 
of A, sued to recover the third house and half of the well 
but it was finally dismissed. E then sold to K the mort- 
gaged houses and the entire well. K filed a suit against P 
for a declaration of his right to the well and for injunc- 
tion : Eeld, that the gift of A to P conveyed the equity 
of redemption in half of the well and P's right was res 
judicata by the decision of the suit between E and P 
and thus E's right is barred. (1911) 34 Mad 115 
(116, 117). 

[6] Person brought on record after preliminary decree 
as representative of mortgagor challenging mortgage — 
Court refusing to go behind preliminary decree and 
passing final decree — Final decree will not bar suit for 
declaration that mortgage was not binding on him. (Vol 
16) 1929 All 252 (253). 

[7] Person added as party but dismissed for having 
set up title adverse to mortgagor and mortgagee — 
Decree, though made in his absence, would act as res 
judicata so as to preclude him from subsequently 
claiming right of redemption. (Vol 7) 1920 Cal 688 
(689). 

[8] Decision against morigagee is not binding on 
mortgagor. (Yol 5) 1918 Oudh 176 (180). - 

[9] A permanent lessee or a mortgagee- from the 
owner of property is not bound by an adjudication 
against the owner after the creation of the mortgage or 
lease unless the lessee or mortgagee is himself a party 
to the suit. (Vol 6) 1919 Cal 782 (795) * (1901) 25 Bom 
589 (592) © (Yol 18) 1931 Pat 64 (67) ; 10 Pat 234. 
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[10 j Where in the previous suit by the prior mort- 
gagee, the subsequent mortgagees of a part of the mort- 
gaged property had by mistake been left out, there is 
nothing to bar the subsequent suit against the persons 
so left out. (Vol 23) 1988 All 113 (116) 

[11] A puisne mortgagee and a prior mortgagee each 
obtained a decree on tlicir mortgage without impleading 
the other and purcba^erl the property in execution. A 
suit by tbe prior mortgagee, as first purchaser for pos- 
session was dismissed. Held^ that it did not bar a suit 
by the prior mortgagee to enforce his mortgage. (1910) 

All 119 (126, 124). 

[12 j A mortgage executed during the pendency of a 
mortgage suit in which the mortgagor's title is in ques- 
tion is subject to tbe result of the suit and if it goes 
against the mortgagor a subsequent suit by the mort- 
gagee would be barred by res judicata. (1912) 13 Ind 
Cas 641 (641, 642) (All). 

ri3] ^lortgagee suing for declaration that property is 
not liable to be sold free of his encumbrance — Defen- 
dants contending that one defendant alone was exclu- 
sive owner under will proved in another suit — PlaintiS 
not being party to that suit that decision could not be 
res judicata (Vol 6) 1919 Lah 174 (176) ^ (1915) 28 
Ind Gas 440 (441) (Oudh). 

[14] Decision against mortgagor is not res judicata 
against mortgagee if latter is not party to suit. Similarly 
decision between transferee of mortgagor and third per- 
son is not res judicata between mortgagee and such 
third person as mortgagee cannot be considered as 
litigating under same title in subsequent suit as mort- 
gagor did in earlier suit nor under same title as 
transferee. (Vol 22) 1933 All 351 (352, 353). 

[15] Mortgagee’s suit for possession against stranger 
decreed — Stranger cannot set up title in subsequent suit 
by son of mortgagor for redemption because in the 
latter suit plaintiff mortgagor is really claiming through 
the mortgagee who had sued in the previous suit as 
representing the estate and as such defendant is barred 
from raising tbe same plea which has been adj'udicated 
upon once before. ^Vol^ll) 1924 Bom 299 (299, 300). 

78. Parties claiming under parties m previous 
suit. — [1] Person not party to suit acquiring interest 
before suit — He is not bound by decision in suit. (Vol 
10) 1932 Mad 238 (239) 4«(Vol 15) 1928 Mad 635 (636) 
©(Vol 12) 1923 Mad 338 (358) ©(Vol 3} 1916 Cal 673 
(674). 

[2j An alienee from the iilaintiff pending a suit by 
Mm for mesne profits cannot, after the suit is decided 
against the plaintiff, sue for the recovery of the land 
^rom the same defendant as he will be barred by res 
Judicata. (Vol 2) 1915 Mad 502 (503). 

[3] Previous decision on same point between prede- 
eessors-in-interest of parties is res judicata — Ambigu- 
ous decision is not res judicata, (Vol 10) 1923 Mad 
514 (515). 

[4] A suit by plaintiffs* father to recover certain 
property as trustee was dismissed. After plaintiffs’ 
father’s death, plaintiffs brought the present suit to 
recover the same property as trustees : Reid, that 
whether the plaintiffs succeeded their father as trustees 
<MC the trusteeship -svas joint family property of which 
tbe Ifctber was the manager, the plaintiffs were estopped 
^ the fitecision in the previous suit. (1910) 8 Mad D 
fim nx (221). 

[53 SulHiy plaintiff’s predecessor in offiee to recover 
certain land as m emolument attached to his office, 

, dfsmlesed — Subsequent suit by plaintiff to recover same 
(1880) 12 236 (237, 238). 

' 4 ' CSourt raiding an adoption 

V 'can questioned in a 


subsequent suit between parties both of whom claim 
under Y. (1883) 6 Mad 43 (47). 

[7] Decision in former suit against Municipality — . 
Government neither claiming under Municipality nor 
Municipality litigating under same title as Government 
— Decision against Municipality does not bind Govern- 
ment. (Vol 22) 1935 Nag 61 (62) : 31 Nag L R 165. 

[8] Decision in favour of insolvent after insolvency 
— Official Receiver not party to decision — No res judi- 
cata operates in favour of Official Assignee and persons 
claiming through him. (Vol 11) 1924 Mad 689 (690) ; 
47 Mad 633. 

[9] Trustee in bankruptcy and bankrupt are iirivies. 
(Vol 6) 1919 Sind 42 (45) : 12 Sind L R 61. 

[10] Official Receiver is not privy of creditor — Cre- 
ditors are not bound by decision in suit to which 
Official Receiver was party. (Vol 6) 1919 Bind 42 (45) : 
12 Sind L R 61. 

[11] Title suit against vendor and vendee — Decree 
holding that vendor had no title — Appeal by vendee 
impleading plaintiff alone — Vendor not party to appeal 
— ^Vendor not appealing — Rinding against vendor does 
not operate as res judicata against vendee so as to 
bar his appeal. (Vol 25) 1938 Mad 501 (502). (Vol 24) 
1987 Mad 228, Reversed). 

79. Parties under whom they or any of them 
claim. — [1] Original suit right and proper — Decision 
obtained therein is binding on all persons on whom tbe 
interest or right may devolve. (Vol 15) 1928 Mad 246 
(248). 

[2] Assignee of decree applying but application dis- 
missed for want of proof of assignment; — Second 
application held barred as res judicata — Assignee re- 
transferring decree to decree-holders They and their 
subsequent assignees are bound by decision against first 
assignee. (Vol 13) 1926 Nag 200 (201) : 21 Nag L R 
159. 

[3] Judgment against person in whom estate vests is 
binding on his successor who claims and litigates under 
same title — Mode of devolution whether by special or 
ordinary rules is immaterial. (Vol 3) 1916 Bom 278- 
(274) ; 40 Bom 606© (Vol 19) 1982 Bom 15 (18)© 
(1885) 9 Bom 198 (219, 220) (F B) (In the absence of 
fraud or collusion judgment against one holder ^ of 
service watan lands is res judicata against succeeding 
holders.)© (Vol 2) 1915 Lah 92 (93). 

[4] A party who is privy to a decree is bound by the 
decree whether he has notice thereof or not. (Vol 6) 
1919 Cal 169 (170). 

[5] The words ‘under whom they or any of them 
claim* are wide enough but their meaning should be 
restricted so as to bind a party to a subsequent suit 
by the decision in the previous suit only in respect 
of interest represented by the party in the former suit at 
the time of suit. The ground of privity for purposes of 
res judicata is property and not personal relationship. 
(1910) 33 Mad 459 (461, 462)© (1909) 5 Mad L Tim 
37 (39, 40). 

[6] Ees judicata applies to parties and their privies — 
But privy must claim under title arising subsequently 
to commencement of first suit. (Vol 20) 1933 Lah 
66 (67). 

[7] Where tbe plaintiff in a subsequent suit has 
derived no title subsequent to tbe previous suit, the 
subsequent suit is not barred by res judicata. Where 
no issue was rai'^ed or tried in the former suit between 
the parties to the new suit: Held, that the claim was 
not barred by S. 11. (Vol S) 1916 Cal 673 (674). 

[8] Parties in subsequent litigation ranged on opposite 
sides but claiming through the same person — No res 
judicata applies. (Vol 12) 1925 Oudh 164 (166)© (1903> 
30 Oal 556 (564) : 30 Ind App 71 (P 0). 
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[9] Doctrine of S. 52, Transfer of Property Act (4 of 
1882) is extension of res judicata and makes decisions 
binding on transferees from parties. (Toi 5) 1918 Mad 
578 (580) : 11 M id 458 

[10] Jur»sdiciion cannot be questioned wlien prede- 
cessor of party lias himself invited and accepted juris- 
diction. (Vol 30) 1943 Aii 340 (342) ; I L R (1913) AU 
834. 

[11] A pre*emption suit decreed on the ground that an 
ostensible mortgage is in reality a sale, bars a subsequent 
suit brought by the vendor’s sons and nephews against 
the vendee to impugn the alienation, (1909) 4 Ind Gas 
1017 (1018) (Lahi. 

[12] Sale of property by A first to C and then to E — 
Suit by A against C for cancellation — Sale held to be 
good — E suing A and C for possession — Sait held not 
barred by res jiidicaia. (Vol 3) 1916 Low Bur 102(102). 

[13] *4 obtaining decree in pre-emption suit — i> not 
impleaded— Suit for same relief by £ impleading A — 
A's rights found inferior to B's — Decree in i>''5 favour 
can be passed. (Vol 33) 1946 Oudh 77 (78) 

[14] PlaintiSto sued for a declaration that the defen- 
dants had no right of easement. The defendants 
were the representative tenants of the village, the 
-villagers oi which claimed the right of easement. The 
proprietors oi the village were not parties to the suit. 
The defence which was based upon a grant alleged 
to have been made by the proprietors of the village was 
upheld — Eeld that plaintiffs’ suit against proprietors 
was not barred. (Vol 14) 1927 Cal 97 (98). 

[15] A finding in an earlier suit between a defendant 
and third party is not res Judicata between the parties 
to the subsequent suit. (Vol 6) 1919 Lab 174 (176). 

80. Same parties. — [1] The decision on a point of 
fact not directly and substantially at issue in a former 
suit cannot operate as res judicata in a subsequent suit 
.as between parties arrayed on the same side in the 
former suit with no difference whatever between them. 
(1911) 8 Alt L Jour 807 (809, 810). 

[2] Parties not same — Decision is not res Judicata, 
(Vol 2) 1915 Lah 309 (309) »5&(VoI 16) 1929 All 500 
(501) ©(Vol 10) 1923 Lah 556 (556) ©(Vol 19) 1932 
Lah 232 (234) ©(Vol 14) 1927 Lah 900 (902). 

[3] If in a subsequent suit parties who were not 
necessary parties in the previous suit are added, the 
fact of such addition does not prevent res judicata 
from applying, (Vol 15) 1928 Pat 436 (487) : 7 Pat 
840 © (Vol 27) 1940 Mad 201 (203). (So iar as parties 
to previous suit were concerned.) 

[But see (Vol 14) 1927 Lah 259 (261),] 

[4] Application for removal of receiver dismissed — 
Order unappealable — Additional parties and grounds in 
second application — Second application is not barred. 
(Yol 12) 1925 Lah 309 (310). 

[5] Plea of undue influence through weak intellect 
and want of consideration decided agiinst plaintiff in 
prior suit is res judicata in subsequent suit challenging 
decree in former suit on ground of plaintiff being not 
properly represented. (Vol 2) 1915 All 265 (267), 

[6] Discharged defendant is not bound by the decree. 
(Vol 12) 1925 Oudh 650 (651). 

[7] Some persons, who were wrongly impleaded as 
defendants in execution proceedings and who did not 
prefer any claim to plaintiff’s attachment and sale of 
property therein, were not estopped by the said circum- 
stance, from making a claim in subs^uent suit or pro- 
ceedings, (1910) 8 Ind Cas 161 (161) (Mad). 

[8] A finding in favour of a party joined as pro forma 
defendant, and not a necessary party in previous suit 
does not operate as res judicata in subsequent suit, 
(Vol 25) 1938 Lah 842 (846), 


[9] Only defendant found not necessary party — In 
absence of necessary i^arty suit should be drsmissed 
without going into merits — Decision on merits would 
not operate as res judicata. (Vol 32) 1945 Mad 11 (12). 

[10] A person who applied to be made a party but 
was refused is not bound by the decision in the suit, 
(Vol 14) 1927 P C 108 {110} : 54 Ind App 189 : 54 Cal 
595 (PC). 

[11] Person party to suit but omitted in formal order 
bv oversight — Bar of res judicata is still applicable* 
(Vol 17) 1930 P C 22 (23) : 57 Ind App 24 (PCj. 

[12] Suit by person filling dual position of karnavan 
of tarwad and nralan of dewaswom against another 
shrine claiming homage including certain payments 
from defendant shrine — Same relief claimed in previous 
suit, but uralan figuring as plaintiff suing through 
dewaswom while in latter suit, dew^aswom figuring as 
l)laintiff suing through uralan — Both suits identically 
same — Parties to both suits cannot be regarded as dif- 
ferent parties and hence subsequent suit is barred by 
res judicata, (Vol 25) 1938 Mad 257 (258, 259). 

[13] Plaintiffs basing suit on agreement to import 
gold into French India — Defendants urging that agree- 
ment was for unlawful purpose being one to import gold 
inio British India — In previous suit against present 
p^aintifis by present defendants, present x>laintiffs raising 
same objection, but Court finding contract to be quite 
legal — That finding would operate as res judicata in 
]>resent suit, (Vol 17) 1930 Mad 714 (716). 

[14] Where in a previous suit between the husband 
and wife it was decided that there was no divorce, in 
the husband’s suit for restitution of conjugal rights 
against his wife and father-in-law, the question of 
divorce is res judicata and the father-in-law cannot be 
l^ermitted to agitate it agam. (Vol 11) 1924 AU 815(816). 

81. Transferor and transferee. — [1] In order 
that a previous decision against a transferor may be res 
judicata as against the transferee his title must have 
arisen subsequent to the commencement of the previous 
suit. (Vol 3) 1916 Low Bur 102 (102) ©(1911) 35 Bom 
297 (300) (Gift.) 

[2] A person having a charge on property under 
S, 55, T. P. Act, can enforce it against a person who 
obtains the property from the vendor by a consent 
decree with notice of the charge and he is not bound by 
a decision regarding this property when he was not a 
party to the suit. (Vol 3) 1916 Kag 78 (81) : 13 Nag 
LR19. 

[3] Previous decision between Mahomedan widow and 
heirs that no interest was payable on dower-debt is 
binding on her transferee. (Vol 31) 1944 Pat 163 (173). 

82. Rent suits. — [1] Section applies to rent suit. 
(Yol 12) 1925 Cal 427 (430). 

[2] Same parties, same subject-matter and same 
defence in both suits for rent — ^Pirst suit is resjudicaia^ 
(Yoi 13) 1926 Cal 369 (370). 

[3] Rent suit— Issue on disputed point raised, heard 
and finally decided— Decision operates as m judicata* 
(1912) 16 Cal L Jour 89 (91). 

[4] Rent suit — Relationkhip of landlord and tenant 
denied — Question of title directly in issue — Dedsion 
bars subsequent suit on title. (Vol 4) 1917 Low Bur 94 
(96) © (1888) 15 Cal 756 (761) : 15 Ind App 97 (P 0) © 
(Yol 19) 1932 Oal 385 (386) (Question of right to reco- 
very of rent found to be res judicata — ^Even ass^ment 
of rent cannot be claimed.) © (Yol 13) 1926 Cai 114 
(115) © (Yol 12) 1925 Cal 427 (428, 430) (Defendants 
defeated as regards their contention that they are 
tenants in severalty.) © (Vol 11) 1924 Oal 128 (131) 
(Landlord a party — Deeirion between his teorants.) © 
(1913) 19 Ind Cas 632 (633, 634) (Oal) (Plea of rent 
free title found against.) © (1898) 25 Oal 136 (141) 
(Question in previous suit whether land waa mal ox 
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lakhiTaj,) '5& (Vol 17) 1930 Oudli 335 (335) {Ex pdrU 
decision on questions of status and rate of rent.) * 
(Vol 21) 1934 Pat 282 (283). (Ownership of house.) 

[But see (Voi 21) 1934 Cal 60 (61, 62) : 60 Cal 1307. 
(Previous rent suit — Decision in, does not operate as res 
judicata but should be considered and due weight 
given to it in subsequent title suit.)] 

[5] Bent suit — Tenant setting up third person as 
landlord^ — Decision does not operate as res jti.d%cata in 
subsequent suit by same plaintifi against tenant as well 
as third person. (1899) 26 Cal 428 (431, 433, 434) (PB) ^ 
(Vol 12) 1923 All 574 (575) ^ (Vol 11)1924 AU 270 (271) 
©(Vol 7) 1920 Cal 601 (603). 

[6] Suit for rent — Tenant alleging some other person 
to be landlord — Existence of previous rent decrees in 
favour of landlord against tenant in respect of same 
holding operates as res judicata, (Vol 25) 1938 Nag 
195 (197) : ILE (1940) Nag 181. 

[7] A Eevenue Court’s decision in a rent suit declaring 
a tenant’s status operates as res judicata to bar a 
declaratory suit in the Civil Court declaring the tenant 
as an occupancy tenant, (Vol 8) 1921 All 348 (349) : 43 
Ail 191. 

[8] A decision by the Bevenue Court that defendant 
was not plaintlB’s tenant does not bar a plea that a 
party was a rent-free grantee. (Vol 11) 1924 All 479 
(479)* 

[9] Settlement officer deciding that tenant was 
occupancy tenant and fixing fair and equitable rent — 
Subsequent suit by tenant to determine his status and 
nature of holding is barred by res judicata, (1902) 29 
Cal 252 (256). 

[10] Suit for rent in respect of land alleged to be 
within plaintiff’s patti — Suit dismissed — Subsequent 
suit for rent alternatively for assessment of fair rent in 
respect of same land but alleging that it fell within 
separate patti of plaintiff — Suit held barred by res judi- 
cal, (Vol 23) 1936 Pat 511 (511, 512). 

[11] Decision in previous rent suit regarding title 
arrived at incidentally is not res judicata in subsequent 
suit for declaration of title. (Vol 17) 1930 Cal 579 (580) ; 
57 Cal 371 © (Vol 25) 1938 Bom 291 (294) © (Vol 16) 
1929 Bom 32 (32), (Ejectment suit — Bent decree only 
passed — Pinding as to Mtle need not be incorporated in 
the decree.) © (Vol 27) 1940 Cal 347 (350) © (Vol 22) 
1935 Cal 607 (608) © (Vol 14) 1927 Cal 431 (432) © 
(Vol 11) 1924 Cal 460 (461) (In prior rent suit defen- 
dants held not to be tenants — Second suit to eject 
defendants as trespassers not barred.) © (Vol 6) 1919 
Cal.131 (131, 132)© (Voi 26) 1939 Pat 519 (519)© (Vol 4) 
1917 Pat 471 (471) © (Vol 4) 1917 Low Bur 94 (96). 

[12] Bent suit — Belationship of landlord and tenant 
diaput^ — Decision on point of defendant’s duration of 
possesion does not operate as res judicata in subse- 
quent suit for ejectment and possession. (Vol 7) 1920 
Cal 729 (730). 

[13] Prior mortgage suit for arrears of rent against 
several defendants — No question of personal liability of 
particular defendant involved and only charge decree 
passed — Subs^uent money suit for arrears of rent 
against same defendant among other defendants — Ques- 
tion of liability of such defendant is not barred. (Vol 31) 
1944 Pat 129 (134). 

[14] Though one and the same person can combine 
an himcelf the status of an occupancy raiyat and a 
raSyiit at a fixed rent still decision as to status is no bar 
to ibe coh^fieration of the question as to fixity of rent. 
(Vol 13) 1923 Caa 887 (889). 

, [15) Suit for resumption of rent-free land — Land 
'loijQ^tabexiot ^ dismissed^-Eresh suit 

to <d rent iSi not barred. (1915) 29 Ind Cas 


[16] Bent suit by one landlord — ^Tenant claiming to 
be tenant of all proprietors — Adverse decision is not 
res judicata in subsequent suit against all proprietors 
for declaration. (Vol 4) 1917 Pat 471 (471). 

[17] Suit for rent by cosharers — Other cosharers 
impleaded not claiming rent from tenant — Subsequent 
suit* by other cosharers for their share of rent is barred. 
(Vol 30) 1943 Pat 454 (454, 455) © (Vol 6) 1919 Cal 
861 (862). 

[18] Bengal Tenancy Act (1885), S. 148A — Bent suit 
by cosharer — Other claiming to be tenant by purchase 
in his rent decree — Court can consider validity of such 
purchase and such decision binds parties. (Vol 19) 1932 
Cal 894 (895, 896) : 59 Cal 1250. 

[19] Bent suit in respect of seven jotes dismissed — 
Seven jotes ceasing to exist as such but converted into 
two jotes — Suit in respect of one such jote under S. 105, 
Bengal Tenancy Act, is not barred. (Vol 10) 1923 Cal 
333 (335). 

[§0] Execution of certain kabuliyat by defendant, a 
material issue in prior suit — Plaintiff failing to prove 
the same there — Admission in kabuliyat cannot be 
proved in subsequent suit. (Vol 13) 1926 Cal 1228 (1228). 

[21] Suit for delivery of kabuliyat dismissed — Court 
determining rent for ascertaining costs — Subsequent 
suit for rent is maintainable, (Vol 4) 1917 Pat 653 
(654) : 2 Pat L Jour 159. 

[22] A decision, by a Court recovering thdkkavi 
arrears, that rent was not paid by the sub-tenant to 
the tenant, in proceedings for s^e of the tenure to 
recover tliakkavi paid to the tenant is not res judicata 
in a subsequent suit by the purchaser against the sub- 
tenant for the recovery of the rent payable by the sub- 
tenant. (Vol 11) 1924 All 910 (911). 

[23] Suit for -rent against A and B — A alleging 
lessorship of B who was ex ytirfe— Suit decreed against 
A and B— Next suit for rent for same property against 
G and B — 0 is bound by decision against B though not 
as res judicata, (Vol 12) 1925 Mad 1025 (1025). 

[24] Previous rent decree without judgment is not 
res judicata, (Vol 12) 1925 Cal 1116 (1118): 

[25] Prior decision in rent suit of a Court having no 
iurisdietion is not res'" judicata, (Vol 13) 1926 Cal 603 
(603), 

[26] Bent suit — Trying Court holding that plea of 
deduction of rent barred by res judicata — First appel- 
late Court disagreeing on this point but decreeing plain- 
tiff’s suit on another ground — Decision of first appellate 
Court on point of res judicata is not res judicata in -a 
subsequent suit between the same parties. (Vol 13) 1926 
Cal 672 (676). 

[27] In rent suit revenue Court held certain land to 
be included in lease — Decree for rent as claimed passed 
and defendant accepting it under protest — In subse- 
quent suit by defendant for possession of that land 
decision of revenue Court held not res judicata, (Vol 1) 
1914 Cal 701 (702). 

[28] Deed of lease once construed in rent suit — Deci- 
sion remains binding for ever. (Vol 4) 1917 Pat 54 (55), 

[29] Suit for recovery of arrears of rent — Objection by 
defendant that plaintiff was seeking to recover rent only 
of part of holding — Plaintiff required to include in suit 
entire area recorded in Eecord of Bights as forming 
holding — Amendment under protest — ^Suit for declara- 
tion that entry was wrong is not barred either by 
doctrine of estoppel or by that of res judicata. (Vol 4) 
1917 Pat 50 (51, 52). 

[30] Claim for rent is distinct cause of action from 
that -for recovery of possession— Hence rent suit does not 
bar ejectment suit. (Vol 20) 1933 Bang 107 (109). 

[31] Suit for rent — ^Eirst suit brought on contract to 
recover rent of room rented — Suit dismissed for want of 
proof of tenancy — Second $uit brought on tort for 
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compensation for use and occupation — Two causes of 
action being mutually exclusive, second suit held was 
maintainable. (Vol 20) 1933 Bang 106 (107). 

83. Suits for rent for successive periods or for 
other recurring liability. — [1] Bent suits — Bor res 
judicata to apply it must be shown that in the previous 
suit right or liability, not only for the period in suit, but 
for all time to come, was decided. (Vol 13) 1926 Gal 
6S0 (652) ® (Vol 17) 1930 Pat 585 (587) ; 9 Pat 674. 

[2] A decree for rent involve the question of the 
right of the plaintiff to recover and of the defendant’s 
liability to pay rent to the plaintiff. It becomes res 
judicata in subsequent suit for rent. (1911) 12 Ind Gas 
329 (330) (Oudh). 

[3] Some eosbarers obtaining ex parte decree for 
arrears — They again suing for subsequent years — Plea 
of payment to lambardars — Previous decision operates 
as res judicata as to plaintiff’s right to sue for rent. 
(Vol 14) 1927 All 145 (145, 146), 

[4j Decree for rent for specific year does not operate 
as res judicata in suits for subsequent years. (Vol 4) 
1917 Pat 615 (616) ^ (Vol 1) 1914 All 1 (2) * (1889) 11 
AU 148 (155) (1911) 13 Cal L Jour 653 (654) <$< (Vol 

11) 1924 Nag 422 (423). 

[But see (Vol 21) 1934 IMad 563 (564) ^ (Yol 20) 
1933 Mad 925 (928) : 57 Mad 73 * (Vol 12) 1925 Mad 
378 (379) ^ (Vol 29) 1942 Nag 119 (121) : I L B (1942) 
Bag 721.] 

[5] Previous rent suit deciding that rent was payable 
as hliaiili rent — Decision does not operate as res 
judicata in suit for rent of subsequent years at cash 
rent system. (Vol 11) 1924 Pat 371 (371). 

[6] Suit for rent — Defendant held entitled to pay 
money rent instead of rent in kind — Money rent 
decreed — Decision operates as res judicata in sub- 
sequent suit. (1910) 12 Cal L Jour 595 (596). 

[7] Bent variable by contract — Previous rent decree 
is res judicata only on question of previous rent — 
Presumption arises that same rent continues payable 
until otherwise proved, (Vol 4) 1917 Pat 54 (54, 55). 

[8] Previous decision in rent suit that rent was 
payable to plaintiff is merely presumptive evidence of 
rent of future years and presumption may be rebutted. 
(Vol 11) 1924 Pat 371 (371). 

[9] Decision in a previous suit for arrears of rent 
that interest is not payable is not res judicata in a 
subsequent suit for arrears of rent for a d&erent period. 
(1909) 1 Ind Gas 529 (530) (AU). 

[10] Question of abatement of rent if left open by 
consent, would not be res judicata — Bent suit is one 
for recurring cause of action — Question of abatement 
can be raised in every suit. (Vol 2) 1915 Cal 568 (569). 

84, Suits relating to rate of rent or area for 
which rent is payable — [1] Previous decision as to 
rent payable for particular year is res judicata for that 
year. (Vol 10) 1923 Cal 282 (283)®(Vol 5) 1918 Pat 647 
(649) : 3 Pat L Jour 372. 

[2] Bent suit — General rule is that decision in 
previous suit as to amount of rent is not res judicata as 
to rate of rent in suit for subsequent year. (Vol 6) 
1919 Pat 526 (526) ® (Vol 13) 1926 Cal 698 (700) (It is 
evidence in so far only as the rate of rent allowed in 
that suit.) ® (Vol 6) 1919 Cal 981 (982) (But it is good 
evidence as to rate of rent.) >5(Vol 5) 1918 Cal 984 (985) 
(Bx parte decree.)©(Voi 5) 1918 Gal 684 (684) (Decision 
about rate of rent is res judicata unless rent alleged to 
be subsequently changed.) * (1901) 28 Cal 109 (111) 
(Cess.) © (Vol 14) 1927 Oudh 32 (32) »» (Vol 5) 1918 
Oudh 98 (99) ® (Vol 17) 1930 Pat 355 (356) * (Vol 14} 
1927 Pat. 58 (59) (Decision as to cess.) 

[But see (Vol 1) 1914 Cal 826 (827) © (Vol 22) 1935 
Pat 306 (324) ; 14 Pat 70 J 


[3] Bent decree based on compromise — Terms of 
compromise not known — Decree is not res judicata as 
to rate of rent. (Vol 12) 1925 Cal 1011 (1012). 

[4] Fact that in previous suit amount in patta was 
taken as basis of rent payable in kind cannot be res 
judicata in subsequent suit. (Vol 4} 1917 Cal 113 (114). 

[5] Bx parte rent decree — Decree is admissible in a 
subsequent rent suit to prove rate of rent allowed but is 
not conclusive— Its value depends on the facts of each 
particular ease. (Vol 13) 1926 Cal 767 (769). 

[6] Previous suit for rent based on contract between 
parties — Question of contract rate of rent in issue — 
Decision thereon operates as res judicata, (Vol 6) 1919 
Pat 526 (526) © (Vol 5) 1918 Cal 684 (684) (Decision 
about annual rent payable.) © (1912) 16 Ind Cas 590 
(591) (Cal) © (1913) 17 Cal L Jour 71 t72)©(Vol 7) 1920 
Pat 584 (585) © (Vol 4) 1917 Pat 615 (616). 

[7] Previous rent suit deciding liability of defendant 
to pay interest as per kahuUyat — Decision is res judi- 
cata in subsequent rent suit. (Vol 10) 1923 Cal 361(362). 

[8] Suit for enhancement of rent — Question of rate 
of rent will operate as res judicata in subsequent rent 
suit. (Vol 7) 1920 Cal 814 (815). 

[9] Landlord and tenant — Eecord of Eights cannot 
supersede previous decision of civil Court — In absence 
of fresh arrangement between parties previous decision 
operates as >*es judicata. (Vol 27) 1940 Cal 588 (589). 

[10] Plaintiff claiming rent at Bs. 16 — Beoord of 
Bights in 1918 in plaintiff’s favour — Cess-return filed 
in 1912 showing jama to be Bs. 5-2-5 — Plaintiff having 
previously in 1917 sued for rent at Bs. 86 and obtained 
faH decree ex parte — Suit in 1917 was res judicata and 
presumption under Becord of Bights was not rebutted 
by eess-return. (Vol 16) 1929 Cal 515 (516). 

[11] Suit for rent— Defendant claiming abatement of 
Bs. 155 from rent — Decision that defendant “was 
entitled to Bs. 42 as abatement — Suit by defendant to 
obtain permanent abatement of rent — Abatement 
claimed at Bs. 155. Held, question was res judicata, 
(1875-76) 1 Cal 202 (206). 

[12] Decree fixing rate of rent passed under Act 8 of 
1865 operates as res judicata. (Vol 5) 1918 Mad 1152 
(1154). 

[13] Grant of permanent ganti lease by proprietor on 
fix^ rent — ^Portion resumed by Government and again 
settled with proprietor for particular time at certain 
rent — Bent suit by transferee from settlement holder 
dismissed ultimately by Privy Council — After expiry 
of term farming lease of land granted by Government 
to plaintiffs — ^Bent fixed by Bevenue Officer — Plaintiff 
held entitled to rent fixed — Decision of JPrivy Gouneil 
held not to operate as res judicata. (Vol 4) 1917 Cal 590 
(600). 

[14] Landlord and tenant — Previous decision as to 
area of tenancy is res judicata. (Voi 13) 1926 Cal 513 
(515) © (Vol 13) 1926 Cal 672 (676) © (Vol 22) 1935 
Pat 526 (527). 

[15] Taking of plea of excess land being included in 
patta in previous suit for rent bars the plea that the 
patta was incorrect in suit for subsequent year’s rent. 
(Vol 1) 1914 Mad 399 (414) : 37 Mad 70 (FB), 

85. Representative suits— Explanation VI. [1] 

Explanation 6 applies to those suits only which are in- 
stituted in a representative capacity, (Vol 22) 1935 
Lah 537 (538) © (1881) 6 Cal 49 (51) (Case under Code 
of 1877.) 

[2] Expl. 6 is not confined to cas^ covered by 0. 1, 
B. 8, Civil P. 0., but extends to any litigation in which 
parties are entitled to represent interested persons. 
(Vol 20) 1933 P C 183 (189) : 60 Ind App 278 : 56 Mad 
657 (P G) (Overruling (Vol 15) 1928 Mad 77 : 51 Mad 
128 (FB).) © (Vol 10) 1923 All 338 (339) (Suit to re- 
cover property by one heir under a compromise among. 




528 


THE CODE OF CIVIL PEOCEDT7EE, 1908 


CS. 11] 


Section 11 (Gcnitd.) 

the heirs is a representative suit.) »3& (Vol 24) 1937 Bom 
238 (240) ; I L E (1937) Bom 326 (Vol 32) 1945 Mad 
118 (11S» 119) (Creditor attacking gift to wife by the 
debtor is not representative of the body of creditors.) 
^(Yo\ 4) 1917 Mad 457 (459) (DB). 

[3] Every attempt should be made to bring all in- 
terested persons before Court. (Yol 14) 1927 Mad 645 
{647). 

[4] Principle of res judicata which is made appli- 
cable under the explanation rests not on the theory that 
the persons represented by the party litigating in res- 
pect of the common right are parties to the suit, but on 
the ground that such persons are for the purposes of 
the section deemed to claim under the persons so 
litigating. (Vol 31) 1944 Mad 381 (383) : I L K (1945) 
Mad 138. 

[5] A decision to operate as res judicata by reason of 
Explanation 6 must satisfy the conditions that (1) 
there must be a right claimed by the persons litigating 
in common for themselves and the parties not expressly 
named in the suit; (2) the parties not expressly men- 
tioned must be interested in such right so as to give 
4hem the right to pin as co-plaintifis. (Vol 4) 1917 Mad 
457 (460) © (Vol 24) 1937 All 289 (289) * (Vol 16) 1929 
AU 775 (776) : 52 All 71 ^ (Vol 11) 1924 All 178 (180); 
46 All 110 (DB) (Public right — Parties different in sub- 
sequent suit — If suit relates to the same subject parties 
are also the same )'£*iVol 22)1935 Lah 391 (394, 395):17 
Lah 20 (DB) * Vol 20) 1933 Lah 325 (a26):14 Lah 442 
(D B) * (Vol 14) 1927 Mad 1088 (1089) ^ (Vol 7) 1920 
Mad 568 (572)43 Mad 487 (Decree though ca; par and 
against person litigating for class will bind persons 
claiming through such person.)4*(1905) 28 Mad 457 (463) 
(FB). (Overruling (1891) 14 Mad 324 on another point.) 
««tVol 18) 1931iNag 182 (183, 1S4);27 NagLE 127 (Decree 
against jagirdar).4<(Vol 12) 1925 Oudh 566 (566) (Decision 
in suit for partition by one member of family operates as 
res judicata between all members). (Vol 5) 1918 Pat 73 
(75, ‘76): 2 Pat L Jour 725 (DB). 

[6] Section 11, Expl. 6 will not apply where a plain- 
tiff claims a right for himself though the right may be 
common to others also. (Vol 29) 1942 Oudh 199 (200) 

(Vol 22) 1935 Lah 505 (507) * (1910) 33 Mad 483 
(4^) (Subsequent suit in a special capacity other 
than diat as members of community — Decisions not 
bmamg.)®(1907) 30 Mad 185 (190) ; 34 Ind App 93 tPC) 
^ (Vol 221 1935 Oudh 62 (67) : 10 Luck 443 ©(Vol 10) 
1923 Oudh 1S5 (199) : 26 Oudh Gas 133. 

[7] In order that Expl. 6 may apply, litigation must 
be bona fide — But bom fide litigation is not panacea 
for all irregularity. (Vol 20) 1933 P C 183 (190) : 60 
Ind App 278 : 56 Mad 657 (PC) © (Yol 15) 1928 Mad 
268 (271) (DB) (Fraudulent withdrawal of suit — No 
res judicata,) © (Yol 12) 1925 Oudh 75 (75, 76). 

[8] The provisions contained are mandatory and the 
efiect of a decision can be avoided only on proof of 
fraud. Court cannot infer fraud or collusion from mere 
negligence or gross negligence unless fraud or collusion 
is She proper inference from facts. (Vol 24) 1937 PCI 
(4) : 64 Ind App 17 : 1 L E (1937) Mad 263 (PC). 

[9] A private individual is entitled to sue for dama- 
ges for injuries sustained by him in the exercise of his 
pcivileges connected with a public right. And if the 
Ootirt gives a finding in such a suit that the right is a 
p«ablic right it becomes res judicata in a su&equent 

by virtue of Explanation 6. (Vol 5) 1918 
mHE (167). 

£19] Suit in a representative capacity — Question as 
to, ^ould be decided with reference to substance and 
j^^eform of pleadings. (Vol 15) 1928 Mad 445 (446) 

;Of proper co^rt-iee or the addi- 


tion of an individual relief in the previous suit will not 
render inoperative the rule where in the subsequent suit 
the common right is re-litigated. (Vol 4) 1917 Mad 457 
(459) (DB). 

[12] An executor or administrator of a deceased 
person’s estate represents the estate in litigation and a 
decision against him as such representative is binding 
on all persons who subsequently succeed to the estate. 
(1909) 4 Ind Cas 483 (485) (Cal) (Executrix) ©(1905) 29 
Bom 96 (101) (Administrator.) 

[13] Official Liquidator represents the body of creditors, 
debenture-holders and the company. An order passed 
against him is conclusive against all the parties so re- 
presented. (Vol 7) 1920 P C 56 (58) : 43 Mad 550 ; 47 
Ind App 33 (PC). 

86. Benamidar or agent. — [1] A decision in a 
suit by benamidar binds the real owner. (Vol 5) 1918 
P C 140 (143): 46 Cal 566: 46 Ind App 1 (P C) © (1908) 
30 All 30 (31) (Bight of redemption not availed of by 
benamidar given under the decree— Decree made abso- 
lute — Subsequent suit by real owner barred) © (Vol 1) 
1914 Cal 896 (898, 899) (D B)© (1884) 10 Cal 697 (705) 
© (1892) 15 Mad 267 (268). 

[2] In the absence of evidence to the contrary it is 
to be presumed that the benamidar has instituted or 
defended the suit with the consent of the rasd owner. 
(1896) 18 All 69 (76). 

[3] Decree passed while benamidar protests that he 
is only benamidar without bringing on record tlje teal 
owner will not bind the real owner. (Vol 1) 1914 All 173 
(175) : 36 All 446. 

[4] Abatement of suit on death of benamidar by the 
failure to bring the legal representatives operates as a 
bar in a subsequent suit by the real owner. (Vol 24) 
1937 Mad 101 (103). 

87. Decree against one of several legal represen- 
tatives. — [1] Where one of several heirs is brought on 
record such heir can fully represent the whole estate 
and the decision will operate as res judicata against 
others also. (Vol 11) 1924 Bom 420 (421) (D B)© (1911) 
10 Ind Gas 32 (33) (Oal) (Wrong representative brought 
on record in appeal against mortgage decree — h’o fraud 
found — Decision will bind) © (Vol 15) 1928 Mad.'^199 
(1199, 1200) © (Vol 5) 1918 Mad 147 (148) (DB). 

[2] Decree obtained against supposed legal represen- 
tative — Fresh suit on the same cause of action against 
real representative is maintainable. (Vol 15) 1928 Pat 
362 (363). 

88. Hindu reversioners. — [1] Where during 
the lifetime of the widow a suit is brought by the 
nearest reversioner challenging either an adoption by 
her or an alienation made by her, the suit is one 
brought with the object of removing a common appre- 
hended injury to all the reversioners. It is a suit 
brought in a representative capacity and on behalf of 
all the reversioners. (Vol 2) 1915 P C 124 (125) : 38 
Mad 406 : 42 Ind App 125 (P C). 

[2] The decision in such a suit affects the rever- 
sioners as a body and under Explanation 6 of this 
section bars a fresh suit by another reversioner on the 
same cause of action. (Vol 12) 1926 P 0 272 (276, 277): 
47 All 883 : 52 Ind App 398 (P 0)© (Vol 12) 1925 AH 
483 (484) : 47 All 505© (Vol 9) 1922 All 301 (308, 809): 
44 All 19 (FB) (The decisions in (Vol 8) 1921 AH, 237 
43 All 568; 22 All 33 and 3 Ind Oas 117 in sp as 
they are contrary to this decision are to be deemed as 
overruled.)© (Vol 25) 1938 Lah 571 (573)©(Vol 16) 1929 
Lah 295 (305) ; 10 Lah 618 (DB) (Suit against other 
alienees in respect of other property is not however 
barred.)© (Vol 12) 1925 Lah 180 (180) © (Vol 12) 1925 
Mad 1162 (1163) (Notwithstanding a decision in the 
prior suit that suit for possession will lie on widow’s 
death.)© (Vol 12) 1925 Mad 86 (86, 87) (D B) © (Vol 6) 
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Section 11 (emiid.) 

1919 Mad 911 (920) ; 41 Mad 659 (FB).* (Vol 9) 1922 
Oadh 236 (2421 : 23 Oudh Cas lft9 ^ (Vol 7) 

1920 Oudh 265 (267) : 23 Oadh Cas 238. (With- 
ira'wal of some of the p'.aintiSs does not change the 
iOsUion ) 

•'3] The decree ivill bind even if it is on a compro- 
aiUe provided the compromise was 5o:;a fide. (Vol 20) 
1933 Oadh 322 (327) ; 8 Luck 386. 

'4) IVTiere in the prior suit the plaintiff tvas found 
not to be a reversioner he cannot be said to have 
leprc-^nted the body of representatives. (Vol 13) 1926 
AU 573 (573) * (Vol 17) 19.30 All 9 (IK. (Belief claimed 
in personal capacity — Decisloa not binding on other 
’..'versioners.) 

89. Hindu widow. — [Ij A Hindu widow repre- 
sents the entire inheritauee in respect of her husband’s 
estate. A decree against her. fairly and properly ob- 
tained, is binding on the succeedieg heirs. (1863) 9 
Moo Ind Aop 530 (604i (P C) * tVol 18) 1931 P C 114 
(117. 118) : 53 All 103 : -58 Ind App 1.58 (P Cl«i (1883) 
11 Cal 186 (197) : 11 Ind App 197 iP C) if (1866) 11 
Moo Ind App 241 (266, 267) iP C) * tVol 12) 1925 All 
339 f340) : 47 All 4904> (Vol 2i 1913 All 360 (364, 36-3, 
366) : 37 All 496 * (Vol 5) 1918 Bam 8-5 (86, 88) : 43 
Bom 249 «< (1913) 37 Bom 172 (176) 4< (Vol 9) 1922 
Cal 321 (324, 326): 49 Gal 43 *(,1894) 21 Cal 8 (17) : 20 
Ind App 183 (P C)i5(lS89) 16 Cal 40 (36) : 13 Ind App 
195 (P O). (Decree against widow as representing estates 
binds subsequently adopted minor son.) * (1868) 9 Soth 
W E .305 (307) (F B) * (Vol 12) 1923 Mad 1270 (1272, 
1273)*{Vol 9) 1922 Mad 233 (234)* (Vol 3) 1918 Nag 1 
(5) : 1.5 Nag L E 24 * (Vol 13) 1928 Oadh 153 (182) * 
(Vol S) 1918 Pat 173 (177) : 3 Pat L Jour 426, 

[2] A decision against the widow is binding on the 
succeeding heirs not by virtue of the rule of res judi- 
cata, but on general principles of res judicata. (Vol 5) 
1918 P C 87 (91) : 40 All 393 : 45 Ind App 168 
(PC). 

[3] The general principle of res j'udicata applies to 
a decree based on a 6o7ta fide compromise as equally as 
it does to a decree on contest. (Vol 9) 1922 P G 336 
(857. 358) : 49 Ind App 342 ; 1 Pat 741 (P 0)* (Vol 3) 
1916 AU 38 (41) : 38 All 679* (1913) 35 AU 240 (242)* 
(1911) 33 All 356 (367) : 38 Ind App 87 (P O) * (1907) 
29 All 239 (242, 243) (Collusive arbitration.) * (Vol 5) 
1918 Bom 85 (86, 87) : 43 Bom 249 * (Vol 3) 1916 Cal 
938 (943) * (Vol 6) 1919 Lah 292 (294) : 1919 Pun Ee 
Ko. 9*(Vol 8) 1921 Mad 475 (476) * (Vol 4) 1917 Had 
807 (808). (Allowing suit to go er parfe.) *(1914) lOudh 
Ii Jour 490 (492). (Jndgment confessed.) * (Vol 5) 1918 
Tat 477 (480) * (Vol 4)1917 Pat 600 (606)*(Vol 4) 1917 
Pat 490 (491, 492) ; 2 Pat L Jour 370 (376). (Compro- 
mise of her own interest is not binding.) 

[See however (Vol 12) 1925 All 79 (83):46 AU 637. 
(Hindu widow sues in a representative capacity within 
meaning of Espl. VI.)] 

[4] A decree passed against the widow on a ground 
personal to herself does not bind the reversioner. 
(Vol 25) 1938 P C 254 (236, 238) : I L B (1938) 2 Cal 
653 : 65 Ind App 365 : 32 Sind L B 918 (P C) * 
(Vol 26) 1939 AU 197 (202), 

[5] If the suit is not conducted by the widow bona 
fide for the benefit of the estate, it binds only her 
widow’s estate and is not binding on the reversioner. 
(Vol 6) 1919 Bom 146 (148, ISOi : 43 Bom 869* (Vol 18) 
1931 AU 407 (411)* (Vol 16) 1929 AU 963 (965) : 53 
AU 178* (1887) 11 Bom 119 (130)* (Vol I8t 1931 Cal 
•Sll (513)* (Vol 18) 1931 Cal 73 (75 * (Vol 10) 1923 
Cal 204 (206)* (1899) 26 Gal 265 (298 * 1 18891 IS Gal 
611 (5X3)* (1884) 10 Cal 985 (991, 992) : 11 Ind App 
66 (PC) *(1875) 1 Cal 133 (138, 140) : 2 Ind App 275 
(P C). 


If in the suit the contentions raised are tho?e 
connected with the inheritance and the trial \Ya 3 with 
reference to them, the widow is held to be representing 
the estate. (Vol 11) 1924 ^)Iad 301 (307)»& (Vol 23) 1936 
All 422 (Vol 16) 1929 All 963 (965) : 52 All 178«$« 

(Vol 12) 1925 All 79 (SB) :46 All 637. (Suit challenging 
adoption.)*? (Vol 4) 1917 Bom 11 (13) : 42 Bom 69>? 
(1913) 37 Bom 172(177,178). (Becovery of inheritance.) 
*?11909) 9 Cal L JTour 346 (349. 350). (Suit to recover 
inheritance.) ^(1895) 1895 Pun Ee No. 29 (FB). (Adop- 
tion chaUenged.) *? (Vol 6) 1919 Oudh 258 (259) : 22 
Oudh Cas 260*? (Vol 21) 1934 Pat 696 (698), 

[But see (Vol 5) 1918 Mad 756 (757).] 

“7[ If the suit is in relation to anything which the 
widow may have done herself to the prejudice of the 
reversionary heirs, she cannot be said to be litigating in 
respect thereof as representing the estate. (Vol 6) 1919 
Oudh 258 (259) : 22 Oudh Cas 260. 

[8[ A decree obtained by a mortgagee on the basis of 
a mortgage not executed by the widow for legal neces- 
sity cannot bind the reversioners. (Vol 27) 1940 All 433 
(436)*? (Vol 6) 1919 Oudh 25^ (259): 22 Oudh Gas 260«* 
(Vol 12) 1925 I*at 625 (673, 674) : 4 Pat 510. 

[But see (Vol 5) 1918 Cal 876 (877). (A decree 
agamst the widow and the then reversioner binds the 
v.lio*e inlieritanee )[ 

[9, As to the binding nature of compromise made by 
the widov.’ out of Court, on the reversioners, see the 
iollowing cases. (Vol 11) 1924 P C 56 (58, 59) : 47 Mad 
131 ; 51 Ind App 145 (PC)*? (Vol 5) 1918 P C 70 (74) : 
40 All 487 (496) : 45 Ind App 118 (PC)«? (Vol 4) 1917 
P C 95 (98) : 45 Cal 590 : 45 Ind App 35 (P C). (Condi- 
tions that make a decree against a limited owner bind- 
ing on estate absent — Compromise is not binding.)!? 
(Vol 1) 1914 P C 44 (45) .PC)>? (Vol 9) 1922 All 217 
(219) : 44 All 428? (Vol 12) 1925 Oudh 30 (33). 

90. Karnavan of a tarwad : — [1] Decree in a suit 
brought against a Karnavan of a Malabar tarwad 
in his representative capacity and which he honestly 
conducts, precludes suit by other members of tarwad, 
though not actually made parties. (Vol 14) 1927 Mad 
1043 (1050) : 51 Mad 46 (F B) (30 Mad 215 and 24 
Mad 858, overruled.)? (Vol 96) 20 Mad 129 (133) (F B) 
(5 Mad 201 and 6 Mad 121, overruled.) (Vol 10) 1923 
Mad 153 (156) ? (Vol 8) 1921 Mad 520 (522). 

[2] Where the members of a tarwad are represented 
by a Karnavan of the tarwad in an irregular fashion 
the decree does not raise an absolute estoppel against 
members not actually brought on the record. 
(1894) 17 Mad 214 (215). 

[3] Where in the previous suit, the Kama wan did not 
implead the junior members of his tarwad and even 
disputed their title as members it was held that the 
decree in the previous suit did not operate as res nidi’ 
caia. (1910) 8 Mad h Tim 445 (446). 

91. Manager of Hindu Joint family: — [1] Each 
member of a Hindu family cannot be allowed to 
litigate the same point over again. (Vol 14) 1927 P C56 
(56. 57) : 61 Bom 450 : 54 Ind App 122 (PC)? iVoi 1> 
1914 P 0 136 (137) : 36 All 888 ; 41 Ind App 216 (PC) 
(Manager represents the family. Affirming 33 AU 71), 
(Vol 32) 1945 All 392 (392)?(Vol 26) 1939 AU 203 (205)? 
(Vol 24) 1337 AU 108 (111) ? (Vol 24) 1937 All 28 (29) 
(Manager guilty of collusion with the opposite party — ■ 
Decree does not {bind.)? (Vol 13) 1926 AU 201 (201), 
(Binding on the minors, as well as those who are not then 
born unless fraud or coUusion is proved.)?(Vol 12) 1925 
AU 67 (68)? tVol 7) 1920 AU 50 (51):42 AU 359 ? 1912) 
17 Ind Cas 290 (291) (All) ? (1911) 33 All 71 (78, T9) 
{Defcn(se with consent of adult male members.) 
?tVol 25) 1938 Bom 466 (467)? (Vol 27) 1940 Lah 120 
{122} ? (Vol 20) 1983 Nag 44 (46) : 29 Nag L B 

m, 34- 
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12. Where a plaintiti: is precluded by rules from instituting a further suit in resrect of any 
Bar to further snit, j)articular cause of action, be shall not be entitled to institute a suit in rospeca 
of such cause of action in any Court to which this Code applies. 


Objects and Reasons. 

*^Claiise l:h — This clause is new and is necessitated 
hy the tran^fel' of certain of the rrovisions of the exist- 
ing Code to Rules/* — S. 0. B. 


Section 11 {contd,) 

77. (Hindu father not only omitting to take part 
in suit but declining to redeem— Grave injustice is 
done to son and his right to redeem is not lost ) 
3*(Vol 8) 1921 Nag 52 (53) {Xol 21) 1934 Pat 617 
(617). 

[2] Matter in execution res jiUlkata against Hindu 
father— Plea of res judicata is also effective against son 
tVol 17) 1930 Mad 257 (258). 

[3] Where there was no elective representation of the 
sons in the prior suit, it will not operate as res jiuhcata. 
<1913) 11 AU L Jour 36 (37, 38). 

[4] Hindu father whether representative or not de- 
pends on circumstances of each case: (Vol 12) 1925 Pat 
308 (309)*$* (Vol 31) 1944 Lab 220 (230) : I L R (1945) 
Lah 67 [Per Din Mohammad and Sale J /. — Decree 
on debt against father — Does not bind son when the 
factum of debt itself is challenge d — Teja Singh J ; contra,'] 
^{Yol 23) 1936 Mad 488 (489) [Validity of alienation 
by father questioned on ground of immorality or illega- 
lity — Previous decision on the basis of alienation no 
bar.] $* (Vol 6) 1919 Mad 776 (777). 

[5] D^ree in previous suit against Hindu father nut 
expressly described as manager— Decree is binding on 
sons in subsequent suit as res judicata. (Vol 17) 1930 
Mad 206 (207, 208). 

[6] Finding of existence of family custom— All bran- 
ches impleaded— Question decided alter contest — Fact 
that some branches not contesting does not prevent its 
operating against all. (Vol 3) 1916 Pat 2G9 (270) :1 
Pat L Jour 221. 


92. Shebaits and trustees. [Ij Where some persons 
sue as trustees it must be taken that they are suing on 
behalf of themselves and all the other persons interested 
in the subject-matter of the trust. (Vol 11) 1924 Mad 
88 (86)$»(Vol 22) 1935 All 255 (256). (Suit by niahant).^* 
(Vol 11) 1924 AU 504 (506): 46 AU 651. (Suit by a trustee 
against co-trustees )*$'vVol 19) 1932 AU 603 (605). (Suit 
against math) J&iVol 1) 1914 AU 441 (442): 36 All 424. 
(Suit relating to wakfl.'a? (Vol 29) 1942 Cal 1 (19) : ILR 
(1941) 2 Cal 434. (W'akf).$*(1909) 9 Cal L Jour 597 (602) 
(PC) (Suit by shebait,)'$<(Vol 25) 1938 Lah 499 (501), 
(Suit against trustees of temple), '$<(Vol 25) 1938 Lah369 
(388, 389, 418) (FB). (Suit by mutawalh for possession of 
mosque.)'$*(Vol 23) 1936 Lah 998 (999); I L B (1937) 
Lah 100. (Decree against municipality in respect 
of Government land transferred in trust.)*$*(Vol 6) 1919 
Lah 172 (173, 174). (Addition of new party cannot 
make it different )$* (1910) 33 Mad 483(485). (Trustee’s 
suit on the same rights adjudicated in suit between the 
sects.) •$* (1888) 11 Mad 191 (192, 193} '$<(Vol 29) 1942 
Pat 181 (183). (Suit by some of shebaits operates 
as res judicata against remaining shebaits). 

[2] Where a suit though in form one between 
private persons was in effect between tiust and defen- 
dant, it is binding on defendant. (Vol 16) 1929 Mad 687 
1668 ), 


t33 Decree under S. 92 binds all jersons interested 
!n the trust. (Vol 12) 1925 Mad 1070 (1071) {FB) *$• 
(Vol 16) 1928 Lah 888 (891). 

[4] Suit filed with sanction under S. 92 but amended 
^2^22? defendants and reliefs not 

bfy S. 92 added — Suit compromised by some 


plaintiffs — Expl. VI does not cover such a case. (Vol 15} 
1928 P. C. 16 (20): 55 Ind App 96: 55 Cal 519 (PC) 

[5] Prior proceedings against shebait in person but 
idol effectively represented by shebait — Decision is against 
idol. (Vol 14) 1927 Cal 606 (607) ^ (Yol 12) 1925 
Cal 996 (999) $* (Vol 18) 1926 Mad 267 (269)3r (Vol 2> 
1915 Cal 327 (829) : 42 Cal 440. (Binding on the 
succeeding shebaits in absence of fraud or collusion.) 

[6] Trustee by not taking possible defence and allow- 
ing decree to be passed against temple — Decree will 
not be binding on succeeding trustee. (Yol 18) 1931 
Mad 641 (641, 642)*$* (Yol 28) 1941 Pat 354 (362). 

^ 93. Suits under O. 1 R. 8 and S. 91 Civil P. C. 

— [1] Explanation VI of S. 11 is controlled by O. IR. 8* 
If therefore a Court allows a suit to which that rule 
ai^plies to proceed in a representative capacity for the^ 
benefit of numerous parties all these parties will not be 
bound by the decree if the procedure prescribed by that 
rale is not followed. (Vol 20) 1933 P O 183 (189) : 60 
Ind App 278:56 Mad 657 (IC). ( (Vol 15) 1928 Mad 77:51 
Mad 128(FB)overruled.)$*(Vol 23) 1936 PC 147(150) (Case 
from Gold Coast Colony.) *$< (Yol 25) 1938 All 523 (524) 
>$1 (Vol 24) 1937 All 289 (289, 290) ^ (Yol 24) 1937 
Lah 425 (428): ILR (1937) Lah 629 $* (Vol 6) 1919- 
Pat 230 (231) * (Vol 31) 1944 Sind 165 (167) : I L R 
(1944) Kar 62. 

[2] Where a person has been made a paity to the^ 
suit brought under 0. 1 R. 8, and the suit is dismissed 
after hearing him, the matter will become res judicata,. 
(Vol 28) 1941 Rang 24 (25): 1940 Rang L R 643. 

[3] Representee served with notice of suit but not a 
party — Suit dismissed at instance of plaintiff repre- 
.sentor -without any decision on the merits of the case 
— Subject matter not res judicata for a member of the* 
class on whose behalf the suit was brought. (Vol 28) 
1941 Rang 24 (25, 26): 1940 Rang L R 643. 

[4] Words ‘claimed in common for themselves ami- 
others* govern only ‘private right* and not ‘public- 
right*. (Yol 24) 1937 Lah 425 (428) : I L R (1937) 
Lah 629 >$• (Vol 24) 1937 Lah 70 (71). 

[5] In the case of a claim for establishing a public 
right the provisions of S. 91 must be observed. Mere 
'bona fides alone cannot cure the defect where there 
is no sanction by the Advocate General. (Yol 24) 1937 
Lah 425 (428) : I L R (1937) Lah 629 reversing (Vol24> 
1937 Lah 70.) 

Section 12 — Note 1. 

Bar under 0. 2 B. 2 i — [1] Suit for setting aside 
alienation by mother acting as certificated guardian — 
Property situated in Thana — Order of appointment and 
authority to sell from Bombay High Court — Subsequent 
suit for possession — Suit held not barred by 0. 2, R, 
as cause of action in previous suit was quite diffea:^# 
from that in 'subsequent suit though arising out oimtne 
transaction and also because High Court '<^ld not 
have granted relief for possession as property is outside 
jurisdiction of original side of High Court. (Yol 20) 
1933 Bom 398 (402) : 57 Bom 456. 

Decree against wrong person: — [2] Decree obtain- 
ed against suppossed legal representative — Ffo rule 
preventing plaintiff from instituting fresh suit on same 
.cause of action against real representative — Fresh suit 
is maintainable. (Vol 15) 1928 Pat 362 (363). 
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13. A foreign jndgment shall be coiidusivo as to any matter thoreuy diroctiy adjudicated 
TF/ftn foreign Judg^ Upon between the same parties or between parties under whom they or any 
ment 7wi conclusive, of them claim litigating under the same title except — 

(a ) where it has not been pronounced by a Court of competent jurisdietion; 

(b) where it has not been given on the merits of the case, 

fc) where it ap]pears on the face of the proceedings to be founded on an incorrect view' of 
international law or a refusal to recognise the law of British India in cases in wdiich such 
law is api^lieable; 

(dj where the proceedings in w’hieh the judgment was obtained are opposed to natural justice; 
(e) where it has been obtained by fraud; 

f f) where it sustains a claim founded on a breach of any law^ in force in British India. 

:1SS2, s. 14; 1S77, S. 14: see S. 2, els. 5, G; Espln. to S. lO; s. 29; ss, ^3-45.] 


Objects and 

The la-st paragraph ot‘ Section 14 of the Code of 18S2 
ran as follows: — 

'‘Where a suit h in-atiuuect in British India on the 
judgment of any foreign Court in Asia or Africa, except 
a Court of Becord established by Letters Patent of Her 
Majesty or any predeces'^or of Her Majesty or a 
Supreme Consular Court established by an order of Her 
Majesty in Council, the Court in which the suit U insti- 
tuted shall not he precluded from inquiry into the 
merits of the case in which the judgment was passed.** 
Clause 13, — The provisions as to foreign judgments 

Section 12 (contd.) 

[3j For illustrations of suits barring fresh suits, see 

0. 2 B. 2; 0. 9 E. 9; 0. 22 E. 9 and 0. 23 E. 1. 

SECTION 13— SYNOPSIS. 

1. Applicability and scope, 

2. Clause (a). 

3. Clause (b). 

4. Clause (c), 

5. Clause (d), 

6. Clause (e). 

7. Clause (f). 

8. Effect of foreign judgment. 

9. Execution of foreign decree. 

10. Foreign Courts. 

11. Foreign judgment— Meaning. 

12. Jurisdiction of foreign Courts. 

13. Submission to jurisdiction. 

14. Suits on foreign judgment. 

1. Applicability and scope — [1] A foreign judg- 
ment is subject to the same conditions as to res jiidi^ 
cata as a judgment of a Court in British India. (Vol 5) 
1918 Low Bur 30 (31) : 9 Low Bur Eui 103. 

[2] Section 13 provides that foreign judgment may 
operate as res judicata except in the six cases specified 
in that section and subject to other conditions mention- 
ed in S. 11. {Vol 25) 1938 Bom 173 (175): ILK (1938) 
Bom 16 >F(1899) 26 Cal 931 (935). 

[3] Section 13 applies to plaintiffs as well as defen- 
dants. ’ (Vol 15) 1928 Bang. 319 (319) : 6 Kang. 552 
St(Vol 15) 1928 Mad 327 (336) : 51 Mad 720. 

[4] Every issue decided by foreign Court is not bind- 
ing though the relief granted or refused is binding. 
(Vol 15) 1928 Mad 327 (336) : 51 Mad 720. 

[5] The wording in S. 13 ‘Court of jurisdietion com- 
petent to try such subsequent suit* means a ‘Court hav- 
ing concurrent jurisdiction with the Court trying the 
subsequent suit whether as regards the pecuniary 
limits of its jurisdiction or the subject-matter of the 


Reasons. 

have been re-arranged and as it is hoped stated more 
clearly. Section 11, — The last paragraph has been 
omitted. It appears to the Committee that it is not pos- 
sible to maintain this distinction in the case of all Asia- 
tic Courts. The Courts of Japan for instance are enti- 
tled to be treated on the same footing as European 
Courts. They knew of no biitisfaetory distinction which 
could be drawn so as to give effect to the intention ot 
the existing provisions; and they reconimeud that the 
paragraph should be omitted and the Courts should 
rely on the }50wers given by Clause 13.'* — S. O. E. 

suit’ to trv it with conclusive effect. (1889) 13 Bom 224 
(228). 

[6] VTords “as if they had been passed by Court in 
British India'* in S. 44 do not control operation of 
S. 13 (a). (Vol 22) 1935 Lah 551 (551) »$«(Vol 18) 1931 
All 689 (691) : 53 All 747. 

[7] Judgment of foreign Court is conclusive if passed 
by competent Court. (Vol 15> 1928 PV S3 (85) [PC). 

2. Clause (a)— [1] The foreign Courts must have 
competent jurisdiction to make the judgment. (1888) 
1888 Pun Re No. 191, p. 491 (497) [Reversod on ano- 
ther point in 21 Ind App 171 : 22 Cal 222 : 1894 Pun 
Be No 112 (P C).j 

[2j Office of trusteeship — Court competent to decide 
is the Court of domicile of trust. (Vol 15} 1928 Mad 
327 (3:37) : 51 Mad 720. 

[3] Foreign Court whether of competent jurisdiction 
must be determined by rules of private international 
law. (Vol 25) 1938 Cal 511 (515, 516, 517): 63 Cal 1033, 

[4] The principle upon which actions on foreign 
judgments rest is that a judgment of a Court of com- 
petent jurisdiction imposes a duty on the defendants to 
pay the sum for which the judgment has been given. 
(1890) 13 Mad 496 (497). 

3. Clause (b). — [1 j In order to oj^erate as res 
judicata a foreign judgment must be on the merits of 
the ease. (1888) 1888 Pun Be No. 191, page 491 (506). 
(Reversed on other point in 21 Ind Ax»p 171 : 22 
Cal 222 : 1894 Pun Re No. 112 (P C.)). 

[2] Decree to be conclusive must involve controversy 
and adjudication thereon — Decree by foreign Court on 
strength of compromise is not on merits. (Vol 33) 1946 
Mad 296 (297). 

[3] Foreign judgment — Bx, parte judgment without 
further hearing is not on merits. But if evidence is 
taken on behalf of plaintiff and judgment given, it is 
on merits. (Vol 22) 1935 Rang 284 {289)'J<(Vol 14) 1927 
Mad 265 (270) : 50 Mad 261 (F B) ©(Vol 15) 1928 Mad * 
133 (135) ©(Vol 15) 1928 Bang 819 (320) : 6 Bang 562. 

[4] “Judgment on merits’* is used in contradistinc- 
tion to decision on a matter of form or by way of 
penalty. (Vol 22) 1935 Lah 396 (400) : 16 Lah 768. © 
(Vol 14) 1927 All 510 (512) : 50 All 270©(Vol 19) 1932 
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Lab 649 (650) : 11 Lab 58 ^ (Vol 28) 1941 Pat 109 
(3 12) : 20 Pat 144. 

[5] Judgment of Prencb Court in ca: parte ease is 
presumed to be on merits. (Vol 28) 1941 Pat 109 (112) : 
20 Pat 144. 

[6] Ex parte decree under summary procedure of 
Ceylon is not on merits within S. 13 (b). (Vol 20) 1983 
3Iad 544 (545) >$‘(1909) 32 Mad 469 (471, 475)^(Vol 17) 
1930 Mad 146 (148) ^ (Vol 17) 1930 Mad 149 (152). 

”7] Es parte decree of foreign Court passed without 
jurisdiction — Decree transferred to British India for 
execution — Application in foreign Court to set aside 
decree — Decree is nullity and continues to be inexeeut- 
able in British India. (Vol 20) 1933 Mad 393 (394, 395). 

[8j Merely because one of the issues is not dealt with 
decision cannot be said to^be not on merits. (Vol 28) 
1941 Pat 109 (112) : 20 Pat 144. 

[9j Poreign judgment — Judgment entered on failure 
by defendant to answer interrogatories is not a judg- 
ment on the merits. (Vol 3) 1916 P C 121 (123) : 44 
Ind App 6 : 40 Mad 112 (P C)>5* (Vol 26) 1939 Bom 374 
(376). 

[10] Suit by plaintiff in England — Service of sum- 
mons accepted by solicitor and appearance put in by 
him on behalf of defendants — Judgment given on 
plaintiff’s evidence — Judgment held to be. on merits. 
(Vol 6) 1919 All 228 (229) : 41 All 521 ^ (Vol 17) 1930 
Bom 511 (515) ^ (Vol 7) 1920 Mad 587 (588) ^ (Vol 16) 
3929 Mad 469 (471) : 52 Mad 503 ^ (1913-14) 7 Low 
Bur Bui 56 (59). 

ril] Foreign judgment — If procedure is strictly 
followed and defendant, though given opportunity to 
appear and contest, voluntarily refrains from doing so, 
deci:^ion of foreign Court is on merits. (Vol 22) 1935 
Lab 396 (399, 401) : 16Lah 768 

[12] Decision on anerits — Fact that defendant did not 
iinpear caunot make it otheiwise. (Vol 29) 1942 Bom 
399 (202) : I L B (1942) Bom 688. 

4. Clause (c). — [1] Law relates to procedure 
having reference onlv to lex fori. (A’ol 3) 1916 Low Bur 
07 (68). 

[2} Court in Penang dealing with property in British 
India — ^International law incorrectly adopted — Defect 
makes judgment such as cannot-be sued upon in British 
India. (Vol 21) 1934 Mad 145 (147) (1888) 1888 Pun 

Be 191, page 491 (501). (Con&rmed in 21 Ind App 
171 ; 22 Cal 222 : 1894 Pun Be No. 112 (P C).) 

fS] Foreign judgment — Judgment in conflict with 
international law has no effect in British India. (Vol 25) 
1938_Bom 173 (179) : I L E (1938) Bom 16, 

[4] In a personal action a decree pronounced in 
absentem by a foreign Court to the jurisdiction of wbieb 
the defendant has not in any way submitted himself, is 
by international law an absolute nullity. (1895) 18 Mad 
327 (330). 

5. Clause (d). — [1] Expression ‘natural justice’ 
cannot be said to mean British justice as opposed to 
justice of any other country. Because the foieign Courts 
have not followed the rules of procedure and evidence 
of British Courts does not make the proceedings of 
foreign Court- ‘opposed to natural justice.’ (Vol 28) 1941 
Pat 109 (114) : 20 Pat 144. 

[2] A wrong view as to burden of proof will not make 
a foreigu jud^ent erroneous on the face of it A niis- 

, taka of law in a foreign judgment is no ground for 
vacating it. There must be something in the procedure 
a^Qitexte to the judgment which is repugnant to natural 
ios^i CVol 5) 1918 Mad 274 (275) : 41 Mad 205. 

[3] Botelga judgment — Legal representative not 
brought on record — Judgment is opposed to natural 

(Vol 14) mi Lah 200 (216) : 8 Lah 64. 

’ ' against minor defendant without 


appointing guardian ad litem are opposed to natural 
justice. (Vol 14) 1927 Lah 200 (214) i 8 Lah 54. 

[6] Foreign judgment based on second or third review 
on the same grounds is opposed to natural justice. 
(Vol 14) 1927 Lah 200 (211) : 8 Lah 54. 

[6] The fact that foreign Courts do not regard rules 
of the Courts of British India as imperative, even if the 
rules are of legal application in such states, should not 
be a reason for dismissing suits based on such foreign 
judgments on the ground that they are contrary to 
natural justice. (Vol 3) 1916 Lah 330 (332). 

[7] A judgment obtained without notice of the suit 
to the defendant is against natural justice. (1888) 1888 
Pun Be No. 191, page 491 (501). (Affirmed in 21 Ind 
App 171 : 22 Cal 222 : 1894 Pun Ee No, 112 (P 0).) 

6. Clause (e) — [1] Explanation V to S. 13, Civil 
Procedure Code refers to bona fide claims, not to bona 
fide defences. (1900) 24 Bom 77 (85). 

[2] It is competent for every Court whether superior 
or inferior to treat as a nullity any judgment which can 
be clearly shown to have been obtained by manifest 
fraud, (1899) 26 Cal 891 (908). 

[3] A foreign judgment may always be impeaebed on 
the ground of fraud or collusion or for want of jurisdic- 
tion (1884) 7 Mad 164 (166). 

[4] Mere fact that decree is obtained on evidence 
which is believed by Court but which in fact is not true 
does not mean that it is obtained by fraud. (Vol 28) 
1941 Mad 887 (389). 

[5] Claim including certain items for which defen- 
dant was not liable — Judgment cannot be said to have 
been obtained by fraud on Court. (Vol 29) 1942 Bom 
199 (202) : I L E (1942) Bom 688. 

7. Clause (t). — [1] Claim founded partly on 
breach of Contract Act but also partly upon claim under 
Contract Act not involving its breach — Decree sustain- 
ing claim not wholly founded upon breach of Contract 
Act — Decree-holder can execute decree in British India. 
(Vol 28) 1941 Mad 387 (389). 

[2] Claim that would be time-barred in British India 
cannot be said to be claim founded on breach of any 
law in force in British India. (Vol 3) 1916 Low Bur 
67 (68). 

[3] Defendant a British subject in India— -Breach of 
contract in England — Ex parte decree of the Court of 
King’s Bench binding on defendant. (1909) 3 Sind L E 
81 (83, 84). 

8. Effect of foreign judgment, — [1] It is only in 
proceedings based upon ‘ foreign judgments” that 
question of effect of foreign judgment can properly 
arise. (Vol 1) 1914 All 514 (516) : 37 All 1. 

[2] A foreign judgment has no force or authority as 
such in British India, but may give a cause of action 
for a suit to obtain the same relief in British India* E 
is only in such proceedings that the question of effect of 
the foreign judgment properly arises. (Vol 3) I9l6 P 0 
136 (138)( PC)4«lVol 1) 1914 All 514 (516) : 37 All 1. 

[3] It IS not open to the Courts in British India to 

sit in appeal over a foreign ’ judgment and the Court 
cannot refuse to recognise a foreign judgment because it 
proceeds on grounds which would not be adequate in 
British India unless it offends against the rules under 
S. 13. Civil P. 0. (Vol 25) 1938 Bom 173 (177) : ID B 
(1938) Bom 16. ; ' 

[4] ISuit for administration in foreign Court — 
Title of executors under will challenged-judgment of 
foreign Court against executors is not binding on legatee 
not party to suit. (Vol 25) 1933 Bom 394 (401, 402) : 
I L E (1938) Bom 629 * (1910) 8 Mad L Tim 287 
(288), 

[5] It is not a sufficient ground for impugning the 
judgment of a foreign Court, which oidinarily proc^ds 
in accordance with the recognised principles of judicial 
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investigation to show tLar in the particular instance its 
procedure may have been irregular. (1880) 2 Mad 400 
(406). 

[6] Foreign judgment can be final even -when an 
appeal is pending in foreign Court. (Vol 14) 1927 Lah 
200 (207) : 8 Lah 54. 

^7] Probate — It is conclusive evidence that instru- 
ment was testamentary according to law of country 
where it was granted — Ptevoeation of probate shows 
that instrument was not testamentary — Order granting 
or revoking probate is nos judgment m rcm so as to 
bind Courts in India. (Vol 23) 1036 Mad 197 (19S). 

[8] Award by foreign arbitrator — Misconduct not 
afiectiug his jurisdiction — British Indian Court cannot 
go into that question — Foreign Court only can consider 
ifc. (Vol 30} 1943 Bom 201 (206) : I L E (1943) Bom 
366. 

[9] Conclusiveness of tbs judgment of a foreign 
Court, if there la no flaw mentioned in the section. 
{Vol 9) 1922 Lah 175 il76i ^ (18991 26 Cal 931 (935) 
(1901) 28 Cai 641 (651). 

[10] What the law in foreign country is, is question 
of fact . — Judgment of highest tribunal of that country 
is best evidence. (Vol 29) 1942 Bom 185 (189) : I L H 
(1942) Bom 467. 

[11] Foreign judgments in connexion with immovables 
do not operate as res judicata. (Vol 16) 1929 Lah 627 
(629). 

[12] Exceptions specified in S. 13 shown to be in- 
applicable — Defendant cannot be allowed to go behind 
conclusive foreign judgment and reopen issues as to 
merits, (Vol 28) 1941 Pat 109 (114): 20 Pat 144. 

9. Execution of foreign decree. — [1] Ex j^arte 
foreign decree in personam against British subject not 
residing there at date of action will not be executed by 
British Courts, (Vol 20) 1933 Mad 112 (113) (Vol 21) 
1984 Mad 434 (434) ; 57 Mad 824. 

[2] A Court in British India to which the decree of 
a foreign Court is sent for execution has the power to 
consider whether it is a valid decree binding on the 
defendant and whether it was passed with jurisdiction. 
(Vol 3) 1916 Bom 307 (308) : 40 Bom 551 (Vol 12) 
1925 Cal 955 (956) ^ (Voi 2) 1915 Mad 486 (487) : 89 
Had 24 (FB). 

[3] Foreign judgment that an application is a step- 
in-aid of execution binds Court in British India. 
(Vol 10) 1923 Mad 72 (73) : 45 Mad 1014. 

[4] Application for execution for foreign decree may 
be resisted on grounds mentioned in S. 13. (Vol 4) 1917 
Mad 780 (782) : 39 Mad 733 (F B)'^(1891) 15 Bom 216 
(219, 220)<J‘lVol 12) 1925 Mad 788 (790). 

[5] Decree of foreign Court — Acquiescence by judg- 
ment-debtor — Decree can be executed in British India. 
(Vol 1) 1914 Bom 111 (112) : 39 Bom 34. 

[6] Decree passed by British Indian Court on foreign 
judgment — Judgment and decree of foreign Court do 
not merge in decree of British Indian Court (Obiter).. 
(Vol 31) 1944 Lah 302 (313) : I L R (1944) Lah 79. 

[7] The existence of a decree in a foreign Court is 
no bar to the execution of a decree of a Court in British 
India, even though the cause of action in both suits be 
the same. (1881) 7 Cal 82 (83, 84). 

[8] Irregularity in the service of notice cannot be 
raised as a ground for questioning validity of foreign 
decree. (Vol 12) 1925 Mad 155 (157) : 47 Mad 877. 

10, Foreign Courts. — [1] The Courts in native 
States ate all ‘foreign Courts.’ (18S8) 1888 Pun Re No. 
191, page 491 (499). (Confirmed in 21 Ind App 171 : 
22 Cal 222 : 1894 Pun Re No. 112 (P 0).) 


11. Foreign judgment — Meaning, — ,.l] Ford;^n 
judgment means an adjudication by a foreign Court 
upon the matters before it, and not a statement by a 
foreign Judge of the reasons for his order. (Vol 30) 1943 
Bom 201 (204) : I L R (1943) Bom 366. 

[2] Point raised in Burma Court but not pressed — 
Xo express decision on the point in judgment and decree 
— StUl, it amounts to adjudication within S. 13. 
(Vol 31) 1944 Mad 427 (427, 428). 

[3] Foreign judgment — Appeal dismissed — Jadj.- 
ment in that suit is appellate and not original jiitlg- 
inent. (Vol 20} 1933 Mad 511 (512): 56 :^rad 951. 

[4] The Courts in India must treat a call order niacb 
by the Court in Chancery upon a contributory of a 
company registered in England as a foreign judgment. 
(1885) 9 Bom 346 (352). 

12. Jurisdiction of foreign Courts. — [1] Where 
foreign tribunal has decided a question of fact necessary 
to determine jurisdiction of that particular Court, it is 
not open to a British Indian CoiirL to go behind that 
decision. (Vol 30) 1943 Bom 201 (205) : I L E (1943) 
Bom 366. 

[2'’ In an action in personam foreign Courts hiue 
pirisdietion in the following eases. (1) Where at the 
commencement of action the defend ant resides or presents 
in that Court. (2) Where the defendant at the time ot 
judgment was a subject or a citizen ox that country. (3) 
Where the party objecting to jurisdiction has by his 
own conduct submitted to such jurisdiction, (Vol 29) 
1942 Bom. 199 (201) : I L R (1942) Bom 688 (1895) 

22 Cal 222 (238): 21 Ind App 171: 1894 Pun Re No 112 
(P C). (1838 Pun Re No 191 reversed.) 4* (1884) 7 Mad 
105 (107) 4(1897) 20 Mad 112 (115, 116, 117) 4(Vol 15) 
1928 Mad 327 (386). (Most of the trust property situate 
in Pondicherry — Trust to be performed there — Decision 
of Pondicherry Court as to appointment of trustee of 
that property should not be disturbed.) 

[3] In an action in personam the Courts in foreign 
country do not acquire jurisdiction either, (1) from the 
mere possession by the defendants at the commencement 
of action of property locally situate in that country, or 
(2) from the presence of defendant in such country at 
the time when the obligation was incurred or (3) from 
the fact that defendant was carrying on business in such 
country through manager or agent at the time of the 
arising of obligation. (Vol 29) 1942 Bom 199 (201) : 
I L R (1942) Bom 6884a935) 158 Ind Cas 24 (24){Lab) 
4(1908) 1 K B 302 (309). 

[4] Foreign judgments are not binding in respect of 
property not situate in that Court’s jurisdiction. (Vol 5) 
1918 Mad 949 (954). 

[5] Appearance of defendants implies waiver of plea 
of want of jurisdiction. (Vol 11) 1924 All 161 (162) ; 46 
AH 119. 

13. Submission to jurisdiction. — [1] Defendant 
not submitting to jurisdiction of foreign Court — Judg- 
ment.pf such Court is regarded as nullity in British India 
— Subsequent conduct of defendant does not validate it, 
(Vol 28) 1941 Pat 109 (113) : 20 Pat 144.4 (1907) 30 
Mad 292 (294). • 

[2] A party is said to subject himself to the juristlic- 
tion or preclude himself from objecting thereto, when 
(1) he appears as plaintiff in the action, or (2) voluntarily 
appears as defendant in such action, or {B\ expressly 
or impliedly contracts to subject himself to the juris- 
diction. (Vol 29) 1942 Bom. 199 (201) : I L B (1942) 
Bom 688. 

[3l If the defendant submits to the jurisdietion of 
a for^gn Court and tabes the chance of a judgment in 
his favour then the decree is binding but if he appears 
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not voluntarily but under decrees or coercive process 
be is said to have not appeared, (Vol 1) 1917 Mad 780 
<783, 787) : 39 Mad 733. 

rC: Non-resident foreigner can be said to submit to 
iurisdietion of foreign Court when he appears and pleads 
to the merits. It may be that he voluntarily submits to 
,lunsdiction when he appears but does not plead on 
merits. <Vol 25) 1938 Cal oil (5161: 63 Cal (Vol 11 

1914 Mad oo6 (o5S, -760, 5621: 37 Mad 163. (tSnbmissiou 
to forum by non-resident partners through agent makes 
them personally liable on foreign judgment.) (Vol 3) 
1916 Mad 1037 (10371 (Vol 13) 1926 Mad 259 (259). 
fEsecution of power of attorney to defend suits in 
ioreign Courts amounts to submission .)'!< iVol 23) 1986 
Mad 552 (555, 556] : 59 Mad 918. (Bequest by defen- 
dant in foreign Court for concession regarding attach- 
ment before judgment.) "i* (Vol 28) 1941 Mad 387 (388). 
(Filing written statement and attacking jurisdiction of 
Court.)«« (Vol 28) 1941 Mad 688 (689, 690) : I L B 
U941) Mad 891. (Benunciation of Cochin nationality by 
defendant after passing of decree against liim.)>3& 
iVol 13) 1026 Nag 77 (78) : 22 Nag L B 82. 

|_5] It was held in the following eases that there was 
no submissiop to jurisdiction. (Vol 20) 1933 Mad 112 
(113) (Entering into partnership in foreign country is 
not submission to its jurisdiction in matters connected 
^\ith partnei’ship.)'5< (Vol 23] 1936 Mad 552 (554) : 59 
Mad 918. (Filing suit in foreign Court does not amount 
to submiS'^ion to jurisdiction for puiposes of other suits.j'iB 
(Vol 24) 1937 Mad 97 (99). (Previous litigation m same 
Court by defendants but then as plaintiffs — No sub- 
mission.) 

Ei^ecution of power of attorney in favour of agent 
does not amount to agreement to submit to jurisdiction. 
(Vol 29) 1942 Bom 199 (201, 202) : I L B (1942) Bom 
088. 


[7] Parties cannot resile ■from contract to submit 
to jurisdiction. (Vol 29) 1942 Bom 199 (201) : I L E 
(1942) Bom 68F. 


14. Suits on foreign judgment [1] In order 

that a pit may be filed on foreign judgment in British 
India, it must be final and conclusive in Court in ■which 
It was passed. (Vol 22) 1935 Bang, 284 (289). 


[2] No duty is cast on the defendant to obey the 
judgment passed by the foreign Court against the subject 
of British India and the suit is not barred in British 
India. (1882) 4 Mad 859 (366)* (1883) 6 Mad 273 (277). 

[3] If a judgment is obtained in a Court of any colony 
of the British Cro'v^m against an absent person*who was 
not domiciled within that colony at the time of the suit or 
the judgment is passed against him in absentem, he might 
be sued upon in British Court. (1902) 29 Cal 609 (517). 

[4] (joiiirt in which the suit is instituted shall not be 
precluded from inquiry into the merits of the case in 
which the judgment was passed. (1900) 24 Bom 86 (87).* 
(Vol 25) 1938 Bom 173 (177) : I L B (1938) Bom 16. 

[See however (Vol 21) 1934 Bom 390 (392).] 

W Question whether foreign Court had juiisdiction 
(6^5^ ^ 22) 1935 Lah 551 


M Suit based on foreign judgment — Party properly 
ption arising in foreign oountry — 
<3WLnot be objected on ground of want of 


jurisdiction. (Vol 3) 1916 Low Bur 67 (68)* (1892) 15 
Mad 82 (83). 

[7] The plaintiff sued the defendant in British India 
on a judgment obtained at French Court. Before 
instituting a suit in British India in the Court of the 
District Judge, the defendant was declared insolvent. 
The business was carried on by the cousin of the defen- 
dant. Held that the District Judge had no jurisdiction. 
(1900) 23 Mad 458 (470, 471). 

[8] Probate proceedings in Penang — Law of British 
India not recognized with respect to immovable property 
in British India — Judgment cannot be sued upon in 
British India. (Vol 21) 1934 Mad 143 (147). 

[9] Property in British India — Trustees granted 
letters of administration— Buit for dispossession of them 
based on decision in French Indian Court removing 
those trustees will not lie. (Vol 5) 1918 Mad 949 (934). 

[10] In a suit upon a foreign judgment defendant 
cannot be permitted to urge a defence which he had an 
opportunity of pleading in a foreign Court. (1885) 9 
Bom 346 (332). 

[11] In giving effect to foreign judgment strict in-oof 
may properly be exacted both of the source whence the 
notices come and the authority under which they are 
sent. (1887) 11 Bom 241 (245). 

[12] Suit on foreign judgment — Provisions 

S. 78 (6) of Evidence Act, not complied with — Court 
can grant time to plaintiff to obtain and file requisite 
certificate. (Vol 6) 1919 Lah 188 (188). 

SECTION 14— SYNOPSIS. 

1. Applicability and scope, 

2. Presumptions. 

3. Burden of proof, 

1. Applicability and scope. — [1] A foreign judg- 
ment can be relied on in Courts to which the Code 
applies. (1889) 13 Bom 224 (227). 

[2] Party appearing voluntarily in foreign Court even 
to dispute jurisdiction submits himself to that Court’s 
jurisdiction. (Vol 13) 1926 Nag 77 (78): 22 Nag L B 82. 

2. Presumptions. — [1] In a suit on a foreign 
judgment the plaintiff need not state that the Court 
had jurisdiction over the parties or the cause, every pre- 
sumption being made in favour of the foreign judgment. 
(Vol 6) 1919 Mad 446 (446) * (Vol 29) 1942 Bom 199 
(200) : I L B (1942) Bom 688. 

[2] Parties not present — Presumption is that they 
submitted to judgment. (Vol 6) 1919 Mad 446 (446). 

[3] See also Evidence Act, S. 79 (Presumption as to 
genuineness of certified copies) and S. 86 (Presumption 
as to certified copies of foreign judicial records). 

3. Burden of proof — [1] In a suit on aior^gH 
judgment, the burden lay under the old Code .on the 
plaintiff of proving jurisdiction of the foreign Court. The 
subsequent change of law in S. 14 of the new Code 
cannot take retrospective effect. (1910) 1910 Pun L B 
No 41 page 96 (98), 

[2] Copy of foreign judgment produced by plaintiff — 
Borden of proving want of jurisdiction in foreign Court 
is on defendant. (Vol 14) 1927 All 510 (512) : 50 AU 
270 * (Vol 6) 1919 Mad 446 (446). 
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SECTION 15 ~ SYNOPSIS. 

1. Applicability, scope and object. 

2. Cases in which satisfactory valuation is not 

possible. 

3. ‘^Court of the lowest grade”. 

4. Objection to jurisdiction— Waiver. 

5. “Shall be instituted”. 

6. Valuation improper — Eiiect. 

7. Valuation in plaint determines jurisdiction. 

1. Applicability, scope and object.— [i[ Section 15 

is intended to protect Courts o: higher grade and does 
not affect their j^ri-d'Ctlcn. «Vol 31) 1941 x\il 1 : 

ILE (1944; 20. 

[2] The section i- a rule of procedure and doe^s not 

f.Sect the question ci jurisdiction (1885- 7 All 230 »241» 
iiF B) {Vol 31> 1944 Bom, 300 (302# ^ (1910) 14 Cal 
■\y N 322 (324; (1898i 25 Cui 46 »4^' *5^ fVol 30i 1943 

Cal 450 {45ij. 

[3] Section 15 does not apply to Couit tlioaga 
not excepted by S. 120. (Voi 22) 1935 Hang 517 (520)^ 

[4] Ko provision in special Act — Civil Procedure Code 
mast govern place oi suing— Special Act providing fornm 
— Sait must be fihd there. (Vol 29) 1942 Cal 69 (71) : 

I L B (1942) 1 Cal 235. 

[5] Section 15 does not apply to suit cognizable by 
Tillage Munsif under Madras village Courts Act. (Vol 27 j 
1940 Mad 495 (496) : I L It (1940) Mad 684. 

2. Cases in which satisfactory valuation is not 
possible — [1] Suit for restitution of conjugal rights 
is not necessarily excluded from jurisdiction of Munsif— 
Value of such suit is as a rule value put hv plaintiff. 
(1906) 28 All 545 (549j. 

[2] Suit to set aside adoption — Value lor purposes 
of jurisdiction is not value of property, but value put 
npon plaint. (1893) 1-5 All 378 (379). 

[3] Subject-matter of suit incapable of valuation — 
Interest oi plaintiff affected must be considered for 
jurisdiction purposes. (1891) 14 Mad 169 (170) ijf (1883) 
6 Mad 192 (196) (Suit to set aside valuation.) ^ (1888) 

II Mad 266 (268) (Suit to remove Kamavan.) ^ (lS90t 
13 Mad 56 (60) ^ (1892) 15 Mad 294 (295) >39 (1908) 31 
Mad 89 (96)(FBJ«‘(Vol 11) 1924 Mad 84 (85) (Suit to set 
aside award). 

3. “Court of the lowest grade.” — [1] The term 
**Oourt of the lowest giade” refers only to Courts to 
which Civil B. C. is applicable. (1690) 13 Mad 145 (146). 

[2] Ha\ing regard to CL 12, Letters I'atent and 
S, 22, Presidency Small Cause Courts Act, High Court 
Las jurisdiction to hear suit wherein damage elmmed 
excels Ks. 100 — Jurisdiction is not taken awav bv 
S. 15. (1910) 34 Bom 13 (54). 

4. Objection to jurisdiction — Waiver [1 1 In the 

matter of pecuniary jurisdiction, the waiver of a party 
is not sufficient to clothe the Court with jurisdiction 
which it does not otherwise possess. (Vol 22) 1335 Mad 
723 (724). 

5. “Shall be instituted”. — [1] It is imperative on 
suitor to bring his suit in the Court of lowest grade. 
(Vol 12) 1925 Bang 278 (278)’$' (Vol 15) 1928 Lah 484 
(486). 

[2] Word “fehall” in S. 15 is not imperative on 
Courts and does not deprive hgher Court of its jurisdic- 
tion to try suit triable by Court of less pecuniary juris- 
dietiom (Vol 12) 1925 Kang 278 (278)* (1910) 14 Cal 
W N 322 (024)* (1890) 17 Cal 155 (158). 


[3[ Suit triable by Court of lower grade instituted in 
Court oi higher grade — Its trial by latter is merely an 
irregularity. (Vol 14) 1927 Mad 568 (569)1 

[4] Punjab Courts Act, S. 34— Judge receiving plaints 
for distribution is acting not as Court but ministerially 
— His discretion overrides the provisions of S. 15 in so 
lar as he can direct suit to be tried by higher Court. 
(Vol 15) 1928 Lah 484 (486). 

[5[ Plaint presented to Court having jurisdiction — 
Its acceptance by Court as being in order — Subsequent 
finding of fact* as to value of subject-matter of suit 
requiring pres.entation to another Court having jurisdic- 
tion — Plaint returned for presentation to that Court — 
Plaint held instituted when xa-esented to first Court, 
t Vol 28) 1941 Mad 711 (712). 

[6[ Once the institution takes x>lace in accordance 
with the provision of S. 15. Civil P. C., the operation of 
the section is exhausted. The section does not authorise 
the tran^i'er oi a pending suit, merely because m the 
L'-urso oi the trial, it h found that the plaintiff is 
euiiticci only to a part of the claim, which would have 
been cognUable bv a lower Court. (Vol 7) 1920 Kag 47 
14S). 

Pieliminary decree for accounts — Amount found 
due being in excess* of Court’s jurisdiction — Proper 
order is to transfer ease to Court having jurisdiction 
and not to return plaint for presentation to proper 
Court. (Vol 16) 1929 Lah 107 (110). 

[8j Suit involving accounts — Court is competent to 
pass decree for amount exceeding limits of its pecuniary- 
jurisdiction. (Vol 12) 1925 Sind 324 (328) : 18 Sind L B 
286* (1911) 33 All 97 (99, 100). 

[9] Court having no jurisdiction — Its judgment is 
void. (1911) 38 Cal 639 (668). 

[10] Court having no jurisdiction over subject-matter 
of suit — Jurisdiction cannot be conferred by consent of 
parties. (1911) 38 Cal 639 (668)* (1887) 9 All 19 1(203)* 
(1911) 14 Cal L Jour 337 (345, 346)* (1904) 31 Cal 
849 (8-32, 833). 

6. Valuation improper— Effect, — [1] Court find- 
ing that value of relief has been overvalued — Court’s 
duty is to return plaint for presentation in proper Court. 
(Vol 22) 1935 All 157 (160)* (1897) 24 Cal 661 (663)* 
(1898) 21 Mad 271 (273, 274). 

[2] If from Improper motives, plaintiff either under- 
values or overvalues it, the Court must decide the 
proper value. (1907) 34 Cal 352 (356)* (1913) 40 Cal 

245 (250). 

[3] False statement to bring case within jurisdiction 
is abuse of process of Court. (Vol 10) 1923 All 137 
(138, 139) : 45 AII 493 . 

[4] False statement to avoid jurisdiction of Court -y 
Plaintiff should be required to prove that all^ation is 
hona fide and not colourable to change venue. (1901) 
24 Mad 158 (159). 

7. Valuation in plaint determines jurisdiction — 
[1] Value of subject-matter of suit for purposes _ of 
jurisdiction is the value stated by plaintiff in his plaint. 
(1891) 13 Ah 320 (323)* (1895) 1895 Bom P J 228, 
p, 333 (334, 335)* (1884) 8 Bom 31 (33)* (1907) 31 
Bom 73 (79)* (Vol 20) 1933 Lah 8 (8,9)* (Vol 2) 1915 
Sind 3 (3) : 9 Sind LB 164. 

[2] Plaint and not written statement should be looked 
into for determining jurisdiction. (Vol 20) 1933 Pat 

246 (247) : 13 Pat 65* (1894) 16 All 286 (290)* (Vol 3) 
1916 All 343 (343)* (Voi 11) 1924 Cal 783 (785): 51 Qai 
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Suits tobeiiisiifuied zcherc 16. Subjecii to the x^eciiniary or other limitations x^^*®scribecl by any 
subject-matter situate, law, suits 

( a) for the recovery of immoveable property with or without rent or profits, 

( b) for the partition of immoveable property, 

{ o) for foreclosure, sale or redemption in the case of a mortgage of or charge uiDon 
immoveable property, 

f d) forlhe determination of any other right to or interest in immoveable property, 

(e) for compensation for wrong to immoveable property, 

(f) for the recovery of moveable property actually under distraint or attachment, 

shall be instituted in the Court within the local limits of whose jurisdiction the property is siiiuate : 

Provided that a suit to obtain relief respecting, or compensation for wrong to, immoveable 
proj^rty held by or on behalf of the defendant may, where the relief sought can be entirely 
obtained through his personal obedience, be instituted either in the Court within the local limits oi 
whose^ jurisdietion the property is situate, or in the Court within the local limits of whose 
jurisdiction the defendant actually and voluntarily resides, or carries on business, or personallv 
worts for gain. 

Explanation . — In this section “property*' means property situate in British India. 

[18K2, S, 16; 1877, S. 16; 1859, S. Ty.' 

Objects and Reasons. 


**Glausc 10 ( aj.—l'lie insertion of the words ‘with 
or without rent or i)rofits’ is intended to remove any 


difficulty there may be where the defendant does not 
reside within the local limits of the Court within who-e 
jurisdiction the property is sitaate.**— S. O. B. 


Section 15 (centdn) 

737S< (Vol 16) 1931 Cal 159 (159) : 58 Cal (Vol 7) 
1920 Kag 47 (48). 

[3] Jurisdiction eontiniies whatever may be the 
result, unless different prmeiples intervene and make 
proceedings from the first abortive. (Vol 11) 1924 Cal 
783 (783) : 51 Cal 737*Jt (1S84) 8 Bom 31 (33). 

[4] Plaint amended rendering claim beyond jnrisdic- 
lion of Court— Suit cannot be tried by that Court, 
<1886) 9 Mad 208 (206), 

[5] Partition suit — Valuo of share sought to bo 
recovered, and not value of entire property, should be 
taken to be value for determining jurisdietion. (1891) 
14 Mad 183 (184)»3& (1890) 17 Cal 680 (683). 

[6] In a suit for partition of lands of which plaintifif 
is in joint jtossession, he is entitled to value the relief 
for^|>iirpos^ of jurisdietion. (1912) 11 Mad L Tim 155 

[7] In a suit by plaintiff in possession for declaration 
of his title to land the Court must take the relief sought, 
for the purposes of jurisdiction. (1905) 32 Cal 734 (738), 

SECTION 16 — SYNOPSIS. 

1. Applicability and scope. 

2. Clause (a). 

3. Clause (b). 

3a. Clause (c). 

4. Clause (d). 

5. Clause (e). 

6. Clause (f). 

7. Immovable property. 

8. Proviso. 


9. Specific performance. 

I* Applicability and scope. — [1] Where an item 
<ii j^soperty is admittedly in foreign territory on the 
date of suit, the British Courts have no jurisdiction to 
^textain a suit for possession of that property. (1910) 8 

£2] Courts in India have limited jurisdiction to en- 
^ foreagn property. (Vol 21) 1934 
t; ^ Slad E H 54. 


[3] Before Government of India Act of 1935, Coutts 
in British India lacked territorial jurisdietion in res- 
pect of property in Bcrar, (Vol 26) 1941 Nag 36 (38, 39): 
1 L B (1941) Nag 1 (F B) •5< (Vol 22) 1935 Nag 25<J* 
(255) (F B). (Berar is foreign territory.) 

[4] Part of projierty outside British India — British. 
Indian Court has no jurisdiction although rest of pro- 
Xierty is within jurisdiction — S. 17 does not apply; 
(Vol 28) 1941 Mad 129 (137). 

[5] A suit for Josliipan income in respect of villages 
situated in and outside British India can be decreed 
only in respect of villages situated in British India* 
(Vol 5) 1918 Nag 151 (152j. 

[6] Courts are not precluded from trying questions 
relating to iiroperty outside their territorial jurisdiction, 
when the question is merely incidental to the relief 
claimed. (1911) 10 Ind Cas 267 (267) (Mad), 

[7] Sections 16 and 17 relate to moveable property 
also. (Vol 13) 1926 Lah 503 (504). 

[8] Provisions of Ss. 16 to 20 govern applications 
under Seh, 2, Para. 17 (now repealed by the Arbitration 
Act, 1940). (Vol 18) 1931 Lah 673 (674). 

[9] Decision of a Board under the Madras Eeligious 
Endowments Act — Suit to set aside lies only in the 
Court where the temple is situate. (Vol 15) 1928 Mad 
1272 (1277). 

[10] Non-compliance with provisions of Ss. 16 to 20 
Is in no way fatal to jurisdietion of Court, and does 
not render decree passed by Court of competent juris- 
diction mere nullity so as to empower executing Court 
to refuse to execute it on that ground. (Vol 18) 1931 
Sind 47 (49, 50) : 25 Sind L R 204. 

[11] This section does not apply to the Hi^h Court 
in the exercise of its original civil jurisdiction; see 
S. 120. 

2- Clause (a). — [1] Clause (a) refers to suits io 
recover possession of immovable property where title to- 
that property is in dispute. (Vol 6) 1919 All 350 (350) ; 
41 AU 518. 

[2] Suit for specific performance and possession by 
vendee under prior agreement against vendor and 
vendees under subsequent sale ■— Suit as against subse- 
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Section 16 (contd,) 

quent vendees held fell under S. 16 (a). {Vol ^8) 1941 
33om 247 {249, 250): I L il (1941) Bom 361. 

'31 Suit to recover property after setting aside de- 
eree—Suit must be brought in Court having local juris- 
diction over property. (1901) 5 Cal W X 559 (561). 
(Decree may be that of another Court.) 

3. Clause (b). — ’ll Partition suit — British Indian 
Court cannot entertain suit with r^ard to immovable 
property outside British India. (Vol 15) 1923 Nag 295 
(296) : 24 Nag L K 95.' 

12] Partition suit — Property consisting both of im- 
movables and movables — Movable property within 
jurL’dietion but immovable outside —Court has no juris- 
diction to inunt relief in respect of immovable property. 
(Vol 1J>; 1931 Sind 50 (51) : 25 Sind L B 275 ^ (1905i 
28 Mad 2X6 (221, 224). 

ISee alsj (1879) i Bom 4s2 (487)? \Case under Cl. 12, 
Letters Patent.)] 

13] Suit in respect oi property in British India and 
Burma filed in British India — Pending suit, Burma 
separated — Jurisdiction of British Indian Court to try 
suit in respect of propertv in Burma held not taken 
away. (Vol 29} 1942 Mad 614 (021) : ILK {1942i 
Mad 376. 

[4] Suit for accounts and partition of joint family 
property, part of which situated in loreign State — 
Court hdd could grant relief even in respect of pro- 
perty situated in the foreign State. (Vol 10) 1923 Lah 
551 (353). 

[But see (Vol 14) 1927 Sind 160 (161) : 23 Sind 
L B 46,] 

3a^ Clause (c). — [1] Suits for foreclosure, sale 
or for redemption, must be brought in the Court within 
the local limits of whose jurisdiction the property is 
situate. (1883) 9 Cal 733 (735). {Foreelosure.)»Jt (1876) 
1 Cal 163 (107) : 3 Ind App 1 (P C) (Sale.) ^ (1868) 9 
Suth W B 170 (173) (P B) (Sale.)'5< (1692) 19 Cal 36i» 
(362n) (Bedemption.) 

[2] Mortgage of properties in C. P, and Berar — Suit 
in C. P. Court for sale of both properties — Court can- 
not pass decree for sale of Berar property. (Vol 22) 
1935 Nag 192 (193): 31 Nag L B 357. 

[8] In a redemption suit, questions relating to mort- 
gaged property held by defendants outside jurisdiction 
may be incidentally decided for deciding plaintiff’s 
right to recover mortgage property within jurisdiction. 
(1877) 1 All 431 (433). 

[4] Suit by purchaser for contribution on account of 
payment of arrear of revenue — No personal obligation 
but estate alone liable — Suit must be brought within 
local limits of jurisdiction of Court where property is 
situate. (Vol 3) 1916 Mad 980 (981) ; 39 Mad 793. 

'[5] Hypothecation bond — Suit on the bond brought 
in a Court having no jurisdiction — Decree passed can 
be looked upon as a money-decree. (1886) 8 All 117 
(119). 

[6] Suit relating to mortgage brought in Court hav- 
ing jurisdiction over mortgaged property — Before final 
decree, terri^rial jurisdiction of Court transferred to 
another Court — Original Court’s jurisdiction is not lost. 
(Vol 12) 1925 Mad 117 (118), 

4. Clause (d). — [P] Suit for relief not directly 
affecting immovable property — Section does not apply. 
(Vol 10) 1923 Mad 109 (110). 

[2] Suit for maintenance to be charged on immov- 
able property falls within Cl. (d). (Voi 3) 1916 Bom 272 
(273) : 40 Bom 337 (Suit against subject of Native 
State.) 5* (Vol 13) 1926 Lah 660 (661) (Suit for money 
due on pro-note and for charge.) (Vol 16) 1981 Sind 
47 (48) : 25 Sind L B 204 (Where property sought to 
be ^charged is outside jurisdictbn, B. 16 ousts jurisdic- 


tion of Court ) ^ (Vol 22) 1935 Mad 1043 (1043) iSuit 
by Hindu widow.) 

[3] Property in two provinces — Probate x>rocceding^ 
pending in one — Administration suit in the other pro- 
vince is maintainable. (Vol 13) 1926 Lah 503 (504) 
(Beversing (Vol 13) 1926 Lah 456.) 

[4] Declaration of proprietary title granted as relief 
in award — Court outside whose jurisdiction property is 
situate has no jurisdiction to file the award. (Vol 20) 
1933 All 380 (382) : 55 All 542. 

15] Question of jurisdiction in case of aw’ards shoiilcl 
be determined bv considering reliefs granted bv uwaru, 
(Vol 20) 1933 AH 3S0 (381) : 55 AH 542. 

161 Dispute regarding immovable ]3roperly situated 
outside jurisdiction of Court referred to arbitration oiU 
of Court — Court has no jurisdiction to file award. 
(Vol 21) 1934 Smd 183 (1S4). 

17] Plaintiffs’ suit for determination of their right to 
and interest in a decree for sale upon mortgage, cannot 
be regarded as one for the determination ot a right to 
or interest in immovable property within the ineanin|.i 
of Cl. (d) of S, 16, (1904) 26 All 603 (605, 606). 

A suit for declaration that a mortgage-dccreo in 
respect of proj^erties at Patna passed by Court at Bena- 
res is inoperative against the pjlaintiffj is not a suit for 
land and S 16 does not apsply. The cause of action 
cannot be said to arise in Patna* (Vol 11} 1924 Pat 
8*31 (SBl). 

19] Immovable property attached before judgment 
— Objector’s claim allowed — Suit for declaration that 
property belongs to defendant should be filed in Court 
where property is situate. (Vol 28) 1941 Cal 363 (364). 

[10] Section 16 (d) will not govern the ease of a suit 
for declaration that an adoption is invalid. (1929) 3(^ 
Mad L W 691 <693). 

[11] The Court in whose jurisdiction the properties 
are not situate cannot try a case for declaration that a 
mortgage in favour of the defendant is invalid against 
the plaintiff. (1912) 23 Mad L Jour 679 (679/. 

[12] A suit for possession of land and ior opening a 
water-course, is one for an interest in immovable pro- 
perty, (1865) 4 Suth W B 107 (107). 

[13] Sait for accounts of factory for j/articular year 
is not suit regarding interest in immovable propertv, 
(Vol 18) 1931 Lah 673 (674). 

[14] A suit for .dissolution of partnership/ with the 
usual ancillary relief does not fall either under clause (a> 
or (d) and can be brought in the Court within whose 
jurisdiction the parties reside or the cause of action 
arises. (Vol 6) 1919 All 350 (350) : 41 All 513. 

[15] Immovable property attached before judgment 
— Objector’s claim allowed — Suit for declaration that ^ 
X>roperty belongs to defendant should be filed in Court 
where property is situate. (Vol 28) 1941 Cal 363 (364). 

[16] Fact that revenue for particular land is collec- 
ted^ in one district is not conclusive that civil suit iu 
respect of that land lies in that district. (Voi 20) 1933 
Pat 555 (556). 

5. Clause (e).— [1] The word ‘Svrang” in S. 16 (e) 
refers to torts affecting immovable pi’operty such as 
trespass, nuisance, infx’ingement of easements, etc. 
(Vol 9) 1922 Bom 188 (188) : 46 Bom 108. 

6. Clause (f) [1] Section 16 (f) does not ax>i)ly 

to a suit for recovery of movable prox>erty which is 
under attachment by a foreign Court and the British 
Indian Courts have no jurisdiction to entertain such a 
salt even independently of S. 16. (1912) 1912 Mad \V N 
524 (528) (Case is different if the defendant is a resi- 
dent of British India and attachment is made at his 
instance.) 

7. Immovable property. — [1] Suit for recovery of 
joskipan income is one relating to immovable property. 
(Vol 5) 1918 Nag 151 (151). 
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17. Where a suit is to obtain relief respecting, or compensation for wrong to, immoveable 
BuitB for immoxealle '^ro- property situate within the jurisdiction of different Courts, the suit 
pertij situate icithin juris- be instituted in any Court within the local limits of whose 

•diction of different Co^irts. jurisdiction any portion of "the property is situate : 

Pro\ided that, in resiieet of the value of the subject-matter of the suit, the entire claim is 
cognizable bv such Court. 

[188*2, 19 ; 1877, Ss. 19, 22, 23, 24, 1859, Parts of Ss. 11 and 12.J 

Section 16 (contd,) [6] A suit for recovery of unpaid purchase money 


[2] A tree attached to soil is immovable property, 
(18951 19 Born 207 (208). 

[3] A suit for rent of a fishery is one for immovable 
property within the meaning of S. 16 (a). (1897) 24 Cal 
449 (452, 453). 

[4] A right of ferrv is immovable prox^ertv. (1890) 
13 Mad 54 (55). 

8. Proviso. — ri' Defendant means all defendants. 
(Yol 11) 1924 Cal 443 (444). 

[22 Suit for specific peiformaiiee and x>ossession — 
Defendants and property in different ifiaces — l^roviso 
does not ai>ply and suit should be brought in Court 
within W'hose jurisdiction property is situate. (Vol 28) 
1941 Bom 247 (249) : ILK (1941) Bom 361. 

[5] A suit for rents on land situated in Thana district 
can be tried by the Courts at Satara, provided the de- 
fendant resides within their territorial limits and if 
necessary iikintifi’a title to the land can also be ad- 
judicated. (1869) 6 Bom H C B (A Cj 29 (30i. 

[4j Suit for rent can be brought where property is 
situate or where tenant reside.s — But suit for ejectment 
can be brought only where property is situate. (Vol lOi 
1923 Cal 619 ^620, 621). 

[5] Suit for rent Is not a suit for obtaining relief res- 
pecting immovable property — Proper Court is in whose 
jurisdiction cause of action wholly or partly arises. 
(Vol 22) 1935 Mad 54-5 (545). 

[6] Suit to recover mesne profits of land situated 
outside British India can be instituted in British India 
ii the relief can be obtained entirely through the per- 
sonal obedience of the defendant. (Vol 15) 1928 >Jag 56 
(58) : 23 Kag L E 170. 

[7] A suit claiming compensation for wrong to im- 
movable property is not a suit for which relief can be 
entirely obtained through tlae personal obedience of the 
defendant even tEougb it may be joined with a claim 
for an injunction. (1893) 20 Oal 689 (692). 

[8] Suit for mesne profits — Lands outside British 
India— But defendant residing within jurisdiction of 
British Indian Court— Suit in that Court lies. (Vol 9) 
1922 Bom 168 (188):46 Bom 108. 

9. Specific performance [1] Proviso — Suit to 

enforce defendant to execute sale deed as promised — 
Defendant residmg in one district — Property lying in 
.another — Suit in the Court of former district is tenable. 

Vol 13) 1926 Kag 313 (313). 

[2] Suit by vendor for specific performance is not 
suit for land or for determination of any right to or in- 
terest in immovable property. (Vol 3) 1916 Low Bur 44 

[But see (Vol 20) 1933 Mad 436 (437).] 

[3] A suit to compel specific performance of an agree- 
ment to purchase the plaintiff’s house or in the alter- 
native for damages is a suit for the determination of a 
right to immovable proi»erty. (1909) 5 Nag L B 128 
(129) 

Id A suit for specific performance of an agreement 
to lies in a Court within the local limits of whose 
jurisdiction, part of the land covered by lease -was 
situate. (1906) 33 Oal 1065 (1075).\ 

[5] Injunction to person within jurisdiction can but 
III 52*^ ^ effective. (Vol 19) 1932 Mad 


under a contract of sale is one for determination of any 
other right or interest in immovable inoperty. (1905) 
28 Mad 227 (228). 

[7] Suit by vendee for refund of purchase money 
which has been made charge on property — Court in 
which property is situate has jurisdiction. i(Vol 20) 
1933 Mad 436 (437). 

SECTION 17 — SYNOPSIS. 

1. Causes of action. 

2. Chartered High Courts. 

3. “Courts**. 

4. Scope and object. 

5. Withdrawal of part of claim — Effect. 

1, Causes of action. — > [1] Plaintiff having two 
or more causes of action cannot take advantage of S. 17 
if the joinder -of such causes of action is bad for 
inultifarioiisness. (Vol 27) 1940 All 205 (206)'J» (1885) 
1885 All ^V N 125 (126) (Overruled on a different XK>mt 
in 30 All 560 (F B) ) 

[2j Distinct causes of action against several defen- 
dants can be combined in same suit if there is some 
common question of law or fact — S. 17 can be applied. 
(Vol 20) 1933 Mad 622 (622, 624). 

2. Chartered High Courts.— [1] Section 17 does 
not apply to chartered High Courts : see S. 120. 

[2] A suit for land partly within the jurisdiction of the 
High Court and partly ouside cannot be entertained with 
respect to the latter x>art on the original side unless 
leave is obtained under cl. 12, Letters Patent (Bom). 
(1898) 22 Bom 922 (926) ^ (1887) 14 Cal 835 (838). 

[3] Property situated in Native State — High Court 
can order sale of such x>roperty in mortgage decree — 
Letters Patent (Bombay), cl. 12 — Bombay High Court 
Buies (Original), B 581. (Vol 19) 1932 Bom 642 (644, 
645):57 Bom 234. 

3, ‘Courts.’ — [1] Words ‘within jurisdiction of 
different Courts’ must mean within jurisdiction of diffe- 
rent Courts to which the Code applies, that is Courts in 
British India. (Vol 17) 1930 P C 188 (189) : 57 Ind App 
194 ; 64 Bom 495 (P 0) ^ (Vol 6) 1919 P 0 150 (152) : 
46 Ind App 151:42 Mad 813 (P 0) © (Vol 23) 1936 P 0 
189 (191) : 15 Pat 567 : 63 Ind App. 311 (P C). 

4. Scope and object — [1] Section 17 is intended 
to solve the difficulty which would naturally arise if 
there was a dispute about some immovable property 
which is situate in different jurisdictions. (Vol 29) 1942 
All 387 (389) : I L B (1942) All 862. 

[2] Section 17 and the later sections in the group of 
the sections dealing with jurisdiction, proeeQd to widen 
and enlarge the scope of S. 16 by enacting other and 
more liberal rules. (Vol 28) 1941 Mad 129 (137). 

[3] Section 17 deals as to which Court is ,to^ 3be held 
for the purpose of Sch. 2 para. 20 to have jurisdiction 
in a given case. Consequently when part alone of the 
subject-matter of an award is within a Court’s jurisdic- 
tion, then the Court has jurisdiction over the entire 
property. The only case wherein S. 17 is displaced^ is 
where part of the property is situate outside British 
India. (Vol 28) 1941 Mad 129 (IBS, 136, 137). 

[4] Sections 16 and 17 are not confined to suits 
involving immovable property only but they apply 
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18 . (IJ Where it is alleged to be uncertain within the local limits of the jurisdiction of which 
Placeofinstiiutionof Courts any immoveable property is situate, any one of 

suit irhere local Umiis of those Courts may, if satisned that there is ground for the alleged uneer- 
jurisdiciion of Ccuris tainty, record a statement to that effect and thereupon proceed to 
are uncertain, entertain and dispose of any suit relating to that property, and its decree 

in the suit shall have the same effect as if the property were situate within the local limits of its 
jurisdiction : 

Provided that the suit is one with respect to which the Court is competent as regards the 
nature and value of the suit to exercise jurisdiction, 

(2) Where a statement has not been recorded under sub-section (l), and an objection is taken 
before an aprellate or revisional Court that a decree or order in a suit relating to such property 
was ma-le by a Court not having jurisdiction where the property is situate, the appellate or 
revisional Court shall not allow the objection unless in its opinion there was, at the time of the 
institution of the suit, no reasonable ground for uncertainty as to the Court having jurisdiction 
with respect thereto and there has been a consequent failure of justice. 

:is.s2— s. i6a;. 

Suits for conipeKsatini 19* Where a suit is for compensation for wrong done to the person 

for V rongs to pa cr Or TO inoveable ia‘Opertj% if the wrong w^as done within the local limits 
moveahhs. of the jurisdicTion of one Court and the defendant resides, or carries on 


Section 17 (contdj 

equally to suits lor immovable property as well a- 
movable property i>i‘o\idcd the immovable ]>i’operty i-- 
situate wholly or in part within the local juiisdivtioh of 
the Court. (Vol 13) 1926 Lali oOS (504). 

[5] Section applies only where the properties are 
situate in British India. (Vol 1) 1914 P C 140 (145, 
146) : 42 Cal 116 : 41 Ind App 197 (P C) (Lands situate 
in Sonthal Parganas — Section 17 cannot confer jurisdic- 
tion,)4‘(Vol 17) 1930 P C 188 (189, 190): 57 Ind App 194; 
54 Bom 495 (PC) (Suit for foreclosure, sale or redemption 
as a suit to obtain relief respecting immovable property — 
Such immovable property must however be in British 
India— Mortgage of property partly in British India and 
partly out of British India— Courts in British India 
have no jurisdiction to try a suit on such mortgage so 
far as property outside British India is oonoemed,)* 
(Vol 25) 1938 Bom 121 J123, 124) ; I L B (1937) Bom 
895 (Berar is formgn territory— Courts in British India 
have no jurisdiction to pass decree in respect of property 
situated in Berar.)®'(Vol 28) 1941 Lah 347 (353) (Pro‘- 
perty situated outside British India — Ko decree nor in- 
junction in respect of its management can be passed — 
But property in British India though outside jurisdiction 
of particular Court may he included in suit with pro- 
perty situated within Court’s jurisdiction.) 

[See however (Vol 21) 1934 Pat 292 (296) ; 13 Pat 
486 (E^nds situate both in Santal Parganas and in 
Gaya District — Gaya Court has jurisdiction within the 
meaning of Santal Parganas Kegulation (1872), Ss. 5 
and 5 (a).)] 

[6] Part of property was wakf in different jurisdic- 
tion — Wakf property being appendage of the estate — 
Court trying suit for the estate can also try claim to 
wakf. (Vol 15) 1928 Oudh 67 (78). 

[7] Suit in British India in 1932 — Property partly 
in Burma — Separation of Burma in 1937 — Jurisdiction 
of British Indian Courts to pi’oeeed with respect to 
Burma properties is not taken away. (Vol 30) 1943 P 0 
24 (25, 28) ; I L K 1943 Kar P C 21; (1943) 5 P C B 39 

C). 

[8] Property situate within jurisdiction of two Courts 
" — Plaintiff can brmg two separate suits and need not 
combine them in one suit. (1866-68} 3 Mad H C B 376 
(377)»J'(Vol 4) 1917 Mad 350 (351) (Suit for partition of 
property situate in different jurisdictions.) 

[9] Phrase “relief respecting immovable 

property” in S. 17 has not the effect of including in 


that seetioii suita relutmpi to iminovale property of a 
nature different ironi suits in respect thereto as are 
specified in S. 16 (a) to ^e). (Vol 29) 1942 Cal 69 (72) : 
I L B jl942) 1 Cal 235. 

^lOj This section does not apply to the High Court in 
the e:kercise of its original civil jurisdiction: see S. 120. 

5. Withdrawal of part of claim — Effect.— [1] 
Where a Court is invested with jurisdiction by virtue of 
ibis section, it will be not divested of the jurisdiction by 
reason of the withdrawal or compromise with respect to 
part of property situate within jurisdiction unless the 
withdrawal or eonipromise is not bom fide. See (1908) 
30 AH 560 (566, 567) (PB) (Compromise; 1885 Ail W K 
126, overruled.)3'(1889) 12 Mad 380 (386) (Withdiiwal.) 
6'(Vol 25)1938 Oudh 65 (69) (Eelinquishnient in appeal) 

[2] Jurisdiction once vested by virtue of S, 17 is not 
taken away though plaintiff is found to have no title to 
portion of property within jurisdiction of that Court 
alleged unless inclusion of such property is not bona 
fide, (Vol 17) 1930 Kag 189 (191) ; 26 Xag L 11 103, 

SECTION 18 — SYNOPSIS. 

1. Allegation of uncertainty. 

2. Applicability. 

3. Immovable property. 

1. Allegation of uncertainty. — [1] Suitior rent 
of fishery brought in certain Court within district F — 
No notification known of as laying down boundaries of 
P — Held, there was reasonable ground of uncertainty 
as to jurisdiction of Court. (1897) 24 Cal 449 (454). 

2. Applicability. — [1] Section does not in terms 
bind execution creditor. (Vol 7) 1920 Mad 505 (508) : 43 
Mad 135. 

3. Immovable property. — [1] Suit for rent of 
fishery is suit for immovable property within S. IS. 
(1897) 24 Cal 449 (454). 

SECTION 19.— SYNOPSIS. 

1. “Carries on business”. 

2. Option to file suit. 

3. “Resides”. 

4. Suits relating to torts. 

1. “Carries on business” [1] Defendant carry- 

ing on business at Quetta though resident in the Punjab, 
.can be sued at. Quetta, for damage done in Persia, 
(Vol 13) 1926 P C 88 (89) (P C). 
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boflinesd, or personally ■works for gain, "witliin. the local limits of the jurisdiction of another Coiu't, 
the suit may he instituted at the option of the ijlaintiff in either of the said Courts. 

Illustrations* 

{a) *‘i, rosidin.^ in Delhi, beat:5 B in Caleiitta, B may sue A eitliei' in Calcutta or in Delhi, 

(b) Af residing in Delhi, publishes in Calcutta statements defamatory of D. B may sue A either in Calcutta 
or in Delhi. 

"1^82, S. IS; 1877, S. 18.] 


OiJicr fo he insti:ut(^d 
2 t:htre defendants resute or 
cafifiQ of action arises. 


20. Subject- to the limitations aforesaid, every suit shall be 
instituted in a Court within the local limits of whose jurisdiction — 


a) the defendant, or each of the defendants where there are more than one, at the time oi 
the commencement of the suit, actually and voluntarily resides,® or carries on business,^ 
or personally works for gain; or 

(1) any of the defendants, where there are more than one, at the time of the eommeneement 
oi* the suit, actually and voluntarily resides, or carries on business, or personally works 
for gain, provided that in such case either the leave of the Court is given, or the 
defendants w'ho do not reside, or carry on business, or personally work for gain, as 
aforesaid, acquiesce in such institution ; or 
(c/ the cause of action/ wholly or in piart. arises."^ 

Explanation J. — Where a x>ersoii has a permanent dwelling at one pilaee and also a 
temporary residence at another place, lie shall b« deemed to reside at toth places in respect of any 
cause of action arising at the place where he has such temporary residence. 

Explanation IL — A corporation shall be deemed to carry on business at its sole or principal. 
ofSca in British India or, in respect of any cause of action arising at any place where it has also 
a subordinate office, at such place. 

Ilhistfations. 


(oj ^*1 Is a tradesman in Calcutta, h carrle-^ on busines^s in Delhi. B, by bis agent in Calcutta buys goods of 
A and requests A to deliver them to the East Indian Bailway Company. A delivers tho goods accordingly in 
Calcutta, A may sue Z? for the price of the goods either in Calcutta, where tho cause of action has arisen, or in 
Delhi, where B carries on business. 

fhj A resides at Simla, B at Calcutta and C at Delhi, -t, B and C being together at Benares, B and C make 
a joint promissory note payable on demand, and deliver it tOil. A may sue B and C at Benares, where the cause 
oi action arose. He may also sue them at Calcutta, where B resides, or at Delhi, where C resides; but in each of 
these eases, if the non-resident defendant objects, the suit cannot proceed without the leave of the Court. 

11882, S, 17; 1877, S. 17: Letters Patent : Bombay, Calcutta and Madras, Cl. 12.] 


Objects and Reasons. 


Ex^miion III of section 17 of the Code of 1882 
i^elated to the place where a suit arising out of a con- 
tract could be instituted. The committee l^ve omitted 


Section 19 (contd.) 

[2] Business intended by S. 19 is commercial business 
and not a business of State or Government. (Vol 14) 1927 
Blad 689 (690) : 50 Mad 449. 

[3] Bee uZso note 6 on S- 20. 

2. Option to file suit. — [1] Defendants residing 
outside Rangoon sued for damages for wrongful seizure 
of boats — Boats seized in Rangoon — Suit might be 
brought in Chief Court at Rangoon. (1906) 3 Low Bur 
Bui 164 (165). 

[2] Option to file suit at two places — Institution o£ 
suit at one of such places does not deprive plaintiff of 
his good faith. (Vol 20) 1933 Lah 264 (264). 

3. '‘Resides*'. — [1] The word “resides” in S. 19 
must be taken to refer to natural persons and not to 

K entities such as limited companies or Government. 
14) 1927 Mad 689 (690) : 60 Mad 449. 

[2] Defamation eommitt^ outside British India 

peto^ant residing in British India — Indian Court has 
Itoifidietimi ha try suit. (Vol 2) 1915 Mad 1206 (1207) : 
09 Mad 433.. 

.^;DefeQdant reading outside British India 
; — Suit for damages 


this explanation, which has become unnecessary owing 
to the addition made to sub-cl. (c) of this section of the 
words ‘wholly or in part* in reference to the cause of 
action . — See S. O. R. 


does not lie in British Indian Court, (Vol 6) 1919‘Mad 
1043 (1043). 

4. Suits relating to torts . — See note on S. 20* 
SECTION 20 — SYNOPSIS. 

1. Acquiescence in jurisdiction. 

2. “Actually and voluntarily resides.” 

3. Temporary or occasional residence. 

4. Applicability and scope. 

5. “Carries on business”. 

6. Business through agent. 

7. Cause of action — Meaning of, 

8. “Wholly or in part arises.” 

9. Contract, suit arising out of. 

10. Place of making contract. 

11. Place of breach or non-perfornxatice of 
contract. 

12. Place where money is payable. 

13. “Leave of the Court.” 

14. Revision. 

15. Suit against corporations. 

16. Suit against foreigners. 



[S- 20] 


HKE CODE OF CIVIL CTtOCEf ‘I’lcF, 1005 


541 


Section 20 fco?ifdJ 

17. Suit between banker and customer. 

18. Suit for accounts against agent. 

19. Suit for accounts in and dissolution of part- 
nership, 

20. Suit for infringement of copy-right and trade- 
mark. 

21. Suit for restitution of conjugal rights. 

22. Suit on assigned debts. 

23. Suit on negotiable instruments. 

24. Suit relating to torts. 

25. Suit to set aside decree on ground oi fraud. 

1. Acquiescence in Jurisdiction. — ]!] PRities 
Iv aojuiescence or conient confer upon a Court 
a jurisdiction which it has not got. (Vol 12 1 1925 P C 
155 (VjOf Vol 16' 1929 Sind 227 1/229). 

'2] Defendant’s waiver do'S not care defect in juria- 
dietion. »Voi 2) 1915 IMad 157 (15S). 

[S] A suit is filed ^uiiilust three defendants at A oi 
whom or.fi defendant resides at A and the other two at 
B. The non-resident defendants acquiesced in the insti- 
tution of the cuit. It was beid that the suit cannot be 
i?aid to have been improperly instituted aeamst the two 
defendarits. 11906) 30 Bom SI (82). 

2. ‘’Actually and voluntarily resides.*’ — '!] Hie 
words ‘actually and volniitarily’ inu^tbe taken together. 
Jail is not a voluntary abode. The Court of the Dittriet 
has JurUdiotion where the defendant has a house tboagh 
as accused he was in jail in another district. (1909) 
1909 Pun Be Ko. 77 (Or) p. 299 (300, 301). 

[2] Buies in S, 20 are alternative — Defendant’s resi- 
dence is sufficient to give jurisdiction, in an action vi 
Z-:v>nmd, {Vol 2) 1915 Mad 157 (368). 

^'3] Suit for rent can be brought where property is 
situate or where tenant resides. But a suit for ejectment 
can be brought only where property is situate. (Vol 10) 
1923 Cal 819 ,620, 621). 

[4j Intere.st in property at former residence does not 
give Court jurisdiction under S 20. (Vol 28) 1941 Gal 
670 (671) : I L B (1941) 1 Oal 490. 

[5] Persons living outside jurisdiction but having 
ancestral house within jurisdiction — Ko jurisdiction 
exists. (Vol 8) 1921 All 193 (193). 

[6] Where defendant was found to have lived and 
carried on business at X for forty years and he never 
intended to return to his original home at 2v , his place 
of residence under S. 20 is at X and not at N, although 
lie had an ancestral abode there and some ancestral 
land at the latter place. (Vol 4) 1917 Lah 30 (31) : 1916 
Pun He Ko. 112. 

[7] Where a person states that he is having his 
^akunat at a certain place, it does not necessarily ’moan 
that he ordinarily resides at that place. (Vol 20) 1933 
Lah 851 (Sol). 

[8] Suit in respect of property out of British India 
pending in appeal — Defendant residing in British India 
— Suit for mesne profits lies in British India but should 
be stayed till the dispute is subsisting out of British 
India. (Vol 16) 1928 Nag 56 (57, 58) : 23 Nag L B 170. 

[9] The words ‘actually and voluntarily resides’ 
refer only to natural persons and not to legal entities 
each as limited companies and Governments. (Vol 17) 
1930 Lah 818 (819). 

[10] Person residing within jurisdiction of one Court, 
but occasionally going to another place — Former Court 
has jurisdiction to try suits — Onus of proof that such 
Court has no jurisdiction lies on him who allies, it. 
(Vol 23) 1936 Lah 853 (854). 

3. Temporary or occasional residence — [1] Under 
B. 20, residence means permanent residence not a 


temporarv or ca-ual re^idenee traveller. I Vol 1) 1920 
Lovr Bur 22 (23). 

j2] A ?uit may be iii.-^tituted in a Court in whose 
jurisdiction the deiendant at the time of such institution 
actually or voluntarily rerides, thoui^h the residence 
may be temporary. (1912) 14 Ind Cas 573 (573) (Mad). 

‘3_ Person having permanent dwelling at one place 
and temporary reisideuce at another — Cause of action 
arising at place of temporary residence — Suit can be 
brought at both places. (Vol 20) 1933 Lah 120 (121)^ 
(Vol 13) 19*26 Mad 1207 (1207, 1208)^ (Vol 17) 1930 
Cal 347 (347) : 57 Cal 65. 

_4 Defendant has bin family liome at A, which he 
oecasionall.^ visits. He cannot be deemed to reside at A 
if he autimlly and voluntarily resides and carries on 
business at B. (1900) 2 Bom L B 603 (606). 

4. Applicability and scope "1] Buie of residence 

in 5?. 20 is subject to limitations of Ss. 16 to 18- 
(Voi 18) 1931 Mad 703 (706, 707), 

"21 Explanation 3 of S, 17 of the 1882 Code should 
not be read in S. 20 (c). (Vol 6) 1919 Cal 1014 (1015). 

]3] Plaintiff has right to choose his own Court for 
his suit and in cases oi disputes about property the 
Court where properiv situate is piima fade the 
better Court. tVol 3) i016 All 255 (255)'5' (Vol 1) 1914 
Low Bar 37 391 : 7 Low Bar Bnl 129. 

^4' A Court, where a MUt was originally rightly 
instituted, continues to hiwe jurisdiction over the suit 
even if the place where the cause of action arises ceases 
to be situate w’lthiu its jurisdiction. (Vol 13) 1928 
Mad 746 (747). 

]5] This section does not apply to the High Court 
in the exercise of its original civil jurisdiction : see 
flection 120. 

5. “Carries on business”.— [1] “Carrying on busi- 
ness” is not iiersonally working — Firms in different 
places constituted differently may yet be the same legal 
entity. (Vol 9) 1922 AU 367 (368, 369). 

L2j Carrying on business — Defendant firm held to 
carry on business at its sub-oifice at Amritsar and suit 
instituted there against firm held rightly instituted. 
(Vol 20) 1933 Lah 11 (12) : 14 Lah 42. 

[3] The carrying on of business must be personal on 
the part of the defendant, if it is sought to bring him 
within the jurisdiction of a Court on the ground of car- 
rying on business there. (1882) 8 Oal 678 (686). 

£4] Ginning factory of one person remaining dor- 
mant under special contract of combination with other 
factories — Owner continuing to derive profit from 
contract — Owner is deemed to be carrying on business 
of ginning factory. (Vol 19) 1932 Nag 114 (116) : 28 
Nag L B 118. 

[5] Company’s agency at Madras acting merely as 
post office and having no discretion either to conclude, 
vary, or enter into, contracts — Company cannot be 
said to carry on business in Madras. (Vol 16) 1929 Mad 
347 (348). 

[6] The word ‘business’ means commercial business 
and not the business of Government. (Vol 17) 1930 Lab 
818 (819). 

6, Business through agent. — [1] Where money 
deposited with the Hindu Mutual Belief Fund is payable 
on the death of S at Lahore but 8 died at Lyalpur, 
where the fund had carried on busing _ through an 
agent, the Court at Lyalpur has jurisdiction to enter- 
tain a suit. (Vol 5) 1918 Lah 320 (320, 321) : 1918 Pun 
Be No 98. 

[2] A defendant cannot be said to carry on business 
at a place where he keeps no office but sends agent to 
canv^. (Vol 10) 1923 Lah 427 (427) ^ (Vol 23) 1936 
Sind 121 (122, 123) ; 29 Sind L B 292 (Vol 24) 1937 
Sind 17 (17, 18) (Agent getting only commission and 
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authorised merely to take orders and transmit them to 
office for acceptance). 

7. Cause of action — Meaning of. — [1] Sec- 
tion *20 (c) has not altered the law as to what is the 
cause of action in suits arising out of contract. (Vol 6) 
1919 Nag 16 (18). 

[2] The expression “cause oi action’* has been used 
in this section in a restricted as well as in some respects 
in an elastic sense so as to include the facts constituting 
the infringement of the right, but not necessarily all those 
constituting the right itself, (1903) 25 All 48 (52). 

[3] Cause of action must be antecedent to the suit 
and so no cause of action can be founded on any allega- 
tions made in the proceedings. (Vol 16) 1929 Cal 830 
(830, 831) ^ (Vol 4) 1917) Mad 221 (223) (Per 
Krishna^ — The expression “cause of action** in 
S. 20 (o) means the cause of action as it was at the time 
when the right to sue arose for the first time.) ^ (Vol 6) 
1919 Pat 507 (510) : 4 Pat L Jour 387. 

[4] Cause ot action means every fact which it would 
be necessary for the plaintiff to -prove, if traversed, in 
order to support his right to judgment of the Court. It 
does not comprise every piece of evidence which is 
necessary to prove each fact, but every fact which is 
necessary to prove. (Vol 19) 1932 All 543 (545) : 54 All 
525*(Vol 21) 1934 All 226 (229)e&(Vol 29) 1942 Gal 99 
(111) : I L R (1941) 2 Cal 477 © (Vol 22) 1935 Gal 160 
(167) : 61 Cal 1023 ^ (Vol 8) 1921 Mad 664 (665) ^ 
(Vol 6) 1919 Mad 883 (884) ^ (Vol 9) 1922 Oudh 109 
(lll)‘3&(Vol 20) 1933 Sind 179 (180, (181) : 27 Sind L R 
230. 

[5] Cause of action has no relation to defence by 

defendants. (Vol 19) 1932 Bom 42 (43) •$< (Vol 6) 1919 
Cal 194 (194) : 46 Cal 520 (1889) 16 Cal 98 (102) ; 15 

lud App 156 (P C)©(Vol 4) 1917 Nag 1 (4). 

[6] Bight to possess immovable property and right 
to enjoy profits thereof are distinct causes of action. 
(Vol 4) 1917 Nag 19 (21), 

[7] Contract of agency for collection of dues — 
General enquiry for accounts and not each separate act 
of collection is the cause of action. (Vol 17) 1930 Bom 
150 (152) : 54 Bom 192. 

[8] Seeking execution of the decree affords i^laintiff 
cause of action. (Vol 2) 1915 All 163 (164) : 37 All 189. 

[9] The title under which the defendant professes 
to hold possession, does not affect the cause of action of 
the plaintiff suing in ejectment. If the plaintiff’s right 
has been infringed by one act or transaction that in- 
fringement gives him the cause of action against all 
persons interested in the infringement. (1913) 20 Ind 
Cas 347 (348) (Cal). 

[10] Cases based on contract of insurance — Cause of 
action does not include damage to insured property. 
(Vol 11) 1924 Rang 2 (7, 8) : 1 Rang 231. 

[11] In cases of mutual dealings an oral settlement 
of accounts may give rise to a cause of action. (Vol 4) 
1917 Mad 622 (622). 

[12] Suit for divorce— Finding of cruelty in previous 
litigation cannot furnish any cause of action. (Vol 9) 
1922 Oudh 109 (111; 112). 

8. “Wholly or in part arises”. — [1] A Court 
has jurisdiction to entertain a suit if the cause of action 
arose even partly within its jurisdiction. (Vol 2) 1915 
AU 53 (54)®( (Vol 9) 1922 Lah 36 (37). 

- [2] Suit on policy of insurance— Death of assured is 
part of cause of action. (Vol 6) 1919 Cal 1014 (1015). 

[3] Plaintiff residing at J making offer by post to 
defendant at K for purchase of goods — Defendant 
accepting ' offer by letter posted from K — No part 
of cause of action for suit by plaintiff for damages 
.%i! breach of oontfact arises at J. (Vol 32)1945 Lah 


[4] Suit by reversioner for cancellation of will execu- 
ted by widow — Situation of property will give a cause of 
action. (Vol 10) 1923 Mad 109 (110, 111). 

[5] ^,'‘-resident of Mj insured with a company having 
its office at 0 with a condition that any dispute between 
them should be referred to arbitration. A filed applica- 
tion for bis claim at JJ. It was held that as the contract 
was accepted at 0 a part of cause of action arose at G 
and suit at C was competent, (Vol 24) 1937 All 208 
(213) : I L R (1937) All 234. 

[6] Suit on fire insurance — Part of cause of action 
arises where fire occurs. (Vol 15) 1928 Nag 305 (306), 

[7] Suit for declaration of title to and confirmation 
of possession of land on the allegation that defendant 
had threatened to take possession thereof cannot be 
dismissed for want of cause of action. (Vol 6) 1919 Oal 
1063 (1063). 

[8] Debtor and creditor— Appropriation of payment. 
A suit' was brought to recover certain amount due for 
supply of goods. The Court disallowed part of the'-clainr 
as arising outside its jurisdiction — Held that the Court 
ought not to have disallowed part of the claim as there 
was no plea that part of the claim arose outside British 
India. (Vol 24) 1937 Nag 94 (95). 

[9] Agreement by defendant to submit accounts 
to plaintiff at plaintiff’s shop at M — Defendant resi- 
ding at K — Defendant's residence does not oust jurisdic- 
tion given by cause of action accruing within jurisdiction 
of M. (Vol 2) 1915 Mad 1001 (1002) (F B). 

[10] Where money deposited with a Relief Fund is 
payable on the death of a member at A but that 
member dies at B, a suit for the recovery of the Cund 
money due to that member can be brought at B on 
the ground that his death which was a part of the cause 
of action occurred at B -where the defendant Fund 
carried on its business through an agent. (Vol 5) 1918 
Lah 320 (320, 321) : 1918 Pun Be No. 98. 

9. Contract, suit arising out of. — [1] In a suit 
based on contract the cause of action consists of the 
making of the contract and its breach in the place 
where it ought to be performed. But if the making of 
the contract be part of the cause of action, it follows 
that the act of concurrence of either party which is 
essential to the contract is itself a part of the cause of 
action, for without such act of concurrence that contract 
cannot come into existence. (1897) 21 Bom 126 (134), 

[2] A Court within whose jurisdiction the defendant 
does not reside and no part of the contract was entered 
into, cannot entertain a suit on the contract. (1911) 9 
Ind Cas 824 (824) (All). 

[B] A suit on contract such as for recovery of a 
dower debt from the assets of a deceased Mahomedan, is 
' subject to provisions of this section. (1896) 18 All 400 
(403). 

[4] A suit for damages on a breach of contract can be 
instituted in a Court where the contract was made 
though it has to be performed elsewhere. (Vol 5) 1918 
Lah 52 (52) : 1918 Pun Re No. 26 * (Vol 9) 1922 Lah 
100 (101) © (Vol 7) 1920 Nag 161 (162) : 17 Nag L R i: 

[5] Suit on contract can be instituted where contract 
is to be performed. (Vol 17) 1980 Rang 216 (218) © 
(Vol 12) 1925 Sind 132 (134) : 19 Sind L R 207. 

[6] Place of contract not within jurisdiction — Court 
can try suit if place where contract was to be perfor^d 
or money was payable is within jurisdiction. (Vol 5) 
1918 Upp Bur 17 (18) : 3 XJpp Bur Bui 88. 

[7] Contract for sale of goods— Suit for price can be 
brought where seller resides. (Vol 10) 1923 All 465 
(465). 

[8] A Karachi Court can entertain a suit to file an 
award based on a contract entered outside Karaohf, 
whereby the goods purchased are examined and passed 
as to quality, weight, condition, and admixture, in 
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Karachi. (1909) 3 Sind L R 164 (16o) ^ (Vol 1) 1914 
Sind 146 (147) ; 8 Sind L R 107 (Court where part of 
cause of action arose has jurisdiction to file award.) 

[9] In the absence of stipulation in the contract 
itself, the intention of the parties to it must guide the 
Court in determining the place of its performance. 
(1887) 11 Bom 649 (653). 

[10] In a suit arising out of a contract regarding pur- 
chase’ of goods in order to fix the jurisdiction of the 
Court three points require to be decided: fa) the place of 
the contract, (b) the place where the goods were to be 
delivered, and (c) the place where the payment of the 
goods was to be made. (Vol 29) 1942 Lah 252 (252). 

[11] Suit for two reliefs based on two independent 
causes of action — Court having jurisdiction in respect 
of one only — Mere fact that plaintifi has sued in one 
plaint for two reliefs would not give jurisdiction to Court 
in respect of other cause of action. (Vol 26) 1939 All 
163 (164) : I L R (1939) All 167. 

[12] Liquidator of Society at Midnapore sending 
registered letter to member residing at Alipore demand- 
ing money due by him to Society — Suit by member in 
Alipore Court claiming that he long ago ceased to be a 
member— Cause of action held arose within jurisdiction 
of Midnapore Court, as in order to succeed, member had 
only to show that demand made by Liquidator was 
wrong — Alipore Court held had no jurisdiction. (Vol 24) 
1937 Cal 643 (645). 

[13] Contract for sale of goods in Bombay — Delivery 
in Allahabad— Goods found defective on delivery — Suit 
in Allahabad — Plaint returned without recording evi- 
dence — Held evidence as to whether delivery was 
essence of contract should have been taken. (Vol 4) 
1917 All 365 (365) : 39 All 368. 

[14] The making of an offer may be a part of the 
cause of action in a suit upon a contract which has 
resulted from that offer. (Vol 24) 1937 Mad 571 (573) : 
I L R (1937) Mad 990. 

10. Place of making contract. — [1] Making of 
contract is part of cause of action. (Vol 5) 1918 Lah 
52 (52) : 1918 Pun Re No. 26*^ (Vol 6) 1919 All 295 
(297) : 41 All 602, 

[2] Court where final offer was made and not where 
negotiations took place has jurisdiction. (Vol 7) 1920 
Mad 314 (314)'® (Vol 25) 1938 Nag 186 (188). 

[3] Acceptance of offer by post — Cause of action 
arises at the place where letter of acceptance is posted. 
(Vol 30) 1943 Mad 471 (473) : I L R (1944) Mad 95-1* 
(1909) 6 All L Jour 213 (214) (Vol 6) 1919 Lah 26 
(27) : 1 Lah 203 © (Vol 5) 1918 Sind 1 (3) : 12 Sind 
L R (Vol 16) 1929 Sind 227 (228). 

[4] Offer made and accepted through post — Part of 
cause of action arises where letter accepting offer is 
posted and part where it is delivered. (Vol 29) 1942 
Mad 13 (14, 15) : I L R (1942) Mad 243>3& (Vol 10) 1923 
Nag 167 (168). 

11. Place of breach or non-performance of 
contract — [1] Suit for breach of contract can be filed 
at place where contract was made or where breach 
occurred or where contract has been performed or its 
performance completed. (Vol 19) 1932 Sind 9 (12) ; 26 
Sind L R 167. 

[2] Suit can be brought where breach of contract 
actually took place. (Vol 29) 1942 Oudh 250 (252) : 17 
Luck (Vol 11) 1924 Nag 18 (19)-© (Vol 14) 1927 
Mad 1150 (1150)* (1922) 65 Ind Cas 812 (813) (Pat)* 
(1904) 27 Mad 494 (496)* (Vol 4) 1917 Lah 12 (12) : 
1916 Pun Re No. 93. 

[3] Breach of contract — Suit to recover balance' of 
price of goods supplied and damages — Cause of action 
arises paxtiy at place of delivery. (Vol 21) 1934 All 740 


(751) : 56 All 828 * (Vol 11) 1924 Lah 349 (350) * 
(1913) 1913 Pun L R No. 45 p. 175. 

[4] Cause of action for a suit for breach of contract 
and damages arises at the place where the offer was 
accepted. (1909) 12 Oudh Cas 17 (19, 20]* (Vol 6) 1919 
Mad 1043 (1043)* (Vol 4) 1917 All 121 (122). 

[5] An action for damages for breach of contract 
for carriage of goods by a railway can be brought 
either where the breach was committed or where the 
contract was made. (Vol 6) 1919 Lah 272 (272). 

[6] Sale of goods — Delivery to railway company is 
delivery to buyer — Place of delivery is the place where 
cause of action arises. (Vol 9) 1922 Lah 474 (474) * 
(Vol 28) 1941 Lah 223 (224)* (Vol 12) 1925 Lah 555 
(556)* (Vol 7) 1920 All 142 (143) :42 All 480 (Purchase 
of goods at one place to be delivered at another place.)* 
(Vol 1) 1914 Mad 311 (311). 

[7] Contract and place where goods should be sent 
in Bengal — Place of despatch in Azamgarh — No cause of 
action arises in latter place. (Vol 9) 1922 All 448 (448). 

[8] Where a contract was to be performed at a 
certain place, the Court of that place has jurisdiction to 
entertain a suit for damages for breach of contract. 
(1012) 16 Cal W N 325 (326)* (Vol 20) 1933 Bom 179 
(180, 181) : 57 Bom 306* (Vol 7) 1920 Lah 412 (413)* 
(Vol IS) 1931 Mad 115 (116)* (Vol 31) 1944 Sind 70 
(71) : I L R (1943) Kar 384* (1911) 5 Sind L R 97 (99). 

[9] Treatment of a patient by doctor under an agree- 
ment made at -4 where fees were payable — Patient 
treated also at -4 — Cause of action for recovery of fees 
of doctor arises at A. (Vol 21) 1934 All 549 (550), (Trial 
actually at another place — Held^ no failure of justice 
aud hence no interference under S, 115.) 

[10] Place of performance— Court must be guided by 
intention of pai ties — No inference as to intention being 
possible, recourse may be had to presumptions. (Vol 6) 
1919 Nag 135 (136). 

[11] Hace of performance is where goods are to be 
sent although by V. P. P. (Vol 21) 1934 Mad 581 (582)* 
(Vol 7) 1920 All 6 (8) : 42 All 619. 

[12] Suit on breach of promise — Sait can be filed 
where part of cause of action arises. (Vol 22) 1935 Bom 
283 (283) : 59 Bom 365. 

[13] Where an indent form provides that all disputes 
in connection with the indent are to be settled in a 
particular place, the Civil Court of that place will have 
jurisdiction to try such a dispute. (1913) 1913 Pun L R 
No. 96 p. 357 * (Vol 16) 1929 Sind 227 (229) * (Vol 21) 
1934 Lah 44 (44, 45). 

12. Place where money is payable. — [1] If an 
agreement to pay money is to be performed without’ 
demand by the creditor and no place is fixed for per- 
formance it IS open to the creditor to fix a reasonable 
place and he can sue at the place where he resides. 
(1912) 6 Sind L R 181 (182). 

[2] Price of goods or debt must be paid at seller’s or 
lender’s residence. (Vol 16) 1929 Lah 868 (868) * (Vol 
7) 1920 Mad 146 (148). 

[3] Payments actually made by debtor at place other 
than where creditor resides, resists presumption that 
parties when entering into contract intended to make 
payments where creditor resides. (Vol 17) 1930 Lah 
818 (820). 

[4] Where money is advanced and the place of re- 
payment is not known, Heldf that the money was 
presumably repayable at S, where it was advanced and 
where the parties resided at the time of the transaction, 
(1912) 16 Cal L Jour 279 (280, 281). 

[5] Place where money is expressly or impliedly pay- 
able is a forum of action. (Vol 33) 1946 Mad BOO (301, 
304) * (1908) 31 Mad 223 (224) * (Vol 20) 1933 All 
147 (148) * (Vol 20) 1933 Lah 599 (599)*(Vol 17) 1930 
Nag 90 (91). 
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[6] Contract to supply goods — Breach — Suit for 
damages at place where price was payable is maintain- 
able. (Vol 12) 1<125 Nag 408 (409) •£' (Vol 22) 1935 Mad 
663 (664) (F B) (Vol 11) 1924 Nag 308 (309). 

[7] Primary transaction of sale and purchase at one 
place — Execution of promissory notes in respect of 
unpaid price at another place — Cause of action to 
recover price accrues at place of primary transaction. 
(Yol 16) 1929 Oudh 91 (92) : 4 Luck 347. 

[8] Loan borrowed at S but repayable at H— Defen- 

dant residing at H — S Court has no jurisdiction to try 
suit. (Vol 12) 1925 P 0 290 (292) : 53 Ind App 58 : 53 
Gal 88 (P C) ^ (Vol 8) 1921 Lah 213 (214) ^ (Yol 28) 
1941 Mad 695 (696) (1910) 6 Ind Gas 111 (112) 

(Sind). 

[9] Payment is due at creditor’s place in absence of 
express or implied specification. (Yol 12) 1925 Oudh 209 
(210) ^ (Vol 13) 1926 All 477 (478):48 All 310>Jtfl906) 
30 Bom 167 (170) ^ (Vol 23) 1936 Cal 97 (98, 100) : 63 
Cal 726>$< (Vol 24) 1937 Nag 39 (40) : ILR 1937 Nag 
97 ^ (Vol 11) 1924 Mad 789 (790) ^ (1941) 22 Pat 
L Tim 282 (283) ^ (Vol 24) 1937 Rang 433 (434) (Suit 
can be instituted at place where cause of action from 
non-payment arises. j'i' (1918) 20 Ind Gas 683 (683) 
(Low Bur). 

[10] A creditor can bring a suit for recovery of money 
against his debtor in the Court within whose territorial 
jurisdiction he has paid the money on his debtor’s 
behalf. (1909) 1909 Pun L R No- 96 Page 357 (559). 

[11] If there is nothing as to the place where the 
money under a bond is payable, the Court must be 
guided by the intention of the parties and where this 
cannot be determined a presumption as to the place 
may be drawn. (Vol G) 1919 Nag 135 (136). 

[12] A promise by a debtor to repay a loan at a. 
certain place for creditor’s convenience does not in itself 
entitle the creditor to sue at that place unless the 
promise is one with consideration or it falls under S. 25 

(2), Contract Act. (Vol 5) 1918 Low Bur 101 (102) ; 9 
Low Bur Rill 75. 

[13] Insurance payable on death — Court of place of 
death of assured has jurisdiction to entertain suit for 
money under policy. (Vol 21) 1934 Sind 76 (76, 78) : 28 
Sind L R 102 * (Vol 5) 1918 Mad 635 (635) * (Vol 30) 
1943 Cal 199 (201, 202):' ILR (1943) 1 Cal (Vol 6) 
1919 Gal 1014 (1015) ^ (Vol 19) i932 Bom 392 (393). 

[14] Property in thing purchased passing to vendee 
at one place — Price paid partly at another place — 
Vendee can sue at latter place for return of purchase- 
money on ground of breach of warranty, (Vol 13) 1926 
Oal 100 (101). 

[15] Allegations in plaint and not pleas do deter- 
mine jurisdiction claimed on agreement (basis of suit) 
— Court should «aliow evidence on merits before deciding 
question of jurisdiction. (Vol 21) 1934 Lah 803 (803). 

[16] Suit on handnote Place of suing is either where 
contract is made or where it is agreed to be performed 
— In the absence of plea to the contrary by defendant, it 
may be taken that money was to be repaid where the 
transaction was made. (Vol 26) 1939 Pat 294 (294, 295). 

[17] Suit for refund of overcharge demanded by a 
foreign railway — Cause of action partly arises at place 
where goods were consigned (Vol 12) 1925 All 823i823). 

[18] Carriage by sea - Short delivery— Excess freight 
illegally collected — Suit for return — Claim for general 
average contribution — Suit brought in Court where 
excess freight was collected — That Court held to have 
4umdietion, (Vol 6) 1919 Mad 883 (884). 

[19] A suit for dower on the ground of divorce, 
will be entextaihed by a Cour t in whose jurisdiction the 

,, dij^rce, out of '^hich the cause o action arose, took 
::'«Sk^^. j(]t9e6} 32 0all46 (150). 


13. “Leave of the Court.” — [IJ Leave cannot be 
given arbitrarily and when the defendants who reside 
outside the jurisdiction do not appear the Court is 
bound to consider their position. This obligation is in 
no way lessened when they do appear and object and f 
especially when the objecting defendant seems to be the 
real person proceeded against. (Vol 25) 1938 Nag 262 
(263) : I L E (1940) Nag f 02. 

[2] Preliminary issue on question of jurisdiction 
decided—Subsequent application for leave under S. 20(b} 

— should not be refused merely on the ground that it 
ought to have been made before the decision on the 
preliminary issue. (Vol 20) 1033 Sind 179 (180) ; 27 Sind * 
L R 230. I 

[3] Debt contracted outside jurisdietiou — Assigument ! 
in Calcutta — Leave is generally granted — It should not ! 
bo refused merely on suspicion (Vol 21) 1934 Cal 175 
(176). 

[4] There is no reason to read cl. (b) of S. 20 as 
limited to persons merely residing outside the limits of 
the territorial jurisdiction of the Court but within 
British India — It makes no difference whether defen- 
dants are residents of British India though outside the 
local limits of the Court’s jurisdiction or they are per- 
sons residing outside British India. (Vol 25) 1938 Mad 
731 (733) : I L R (1938) Mad 1080. 

[5] Held, that the order of the District Judge grant- 
ing leave to the plaintiff to sue in a Court within whose 
jurisdiction only one out of three. defendants resided 
was strictly within S. 20 (b). (Vol 4) 1917 Mad 404“ (405). 

[6] Some defendants living outside jurisdiction — 
Leave not given — Suit cannot go on. (Vol 9) 1922 Bom 
152 (153) : 46 Bom 229. 

[7] One of the defendants not living in Madras — 
Leave to sue need not be applied for before suit is filed. 
(Vol 22) 1935 Mad 219 (219) : 58 Mad 511. 

[8] Suit was brought against three defendants at A — 
One defendant out of them did not reside at Leave to 
sue was granted after institution of the suit — It was 
held that the leave though subsequent was good, 
(1906) 30 Bom 570 (574). 

[9] Discretion exercised by trial Judge should not be 
lightly interfered with in appeal. (Vol 20) 1933 Sind 
179 (180) : 27 Sind L R 230. 

[10] Leave granted without notice under S. 20 (b) — 
Court can hear objections under S. 151. (Vol 20) 1933 
Lah 266 (266, 267). 

[11] Cause of action indubitably arising within juris- 
diction — No leave is necessary. (Vol 16) 1929 Sind 170 
(171, 172) : 23 Sind L R 365. 

14. Revision. — [1] No hard and fast rule as to 
revision from decisions of questions of jurisdiction under 
S. 20 can be laid down. (Vol 10) 1923 Lah 565 (566). 

[2] High Court can interfere with order passed on 
investigating objection as to place of suing. (Vol 6) 1919 
All 295 (296) : 41 All 602. 

[3] Leave granted under S. 20 (b) without notice to 
opposite party — Order is not open to revision nor can 
S. 107, Government of India Act, be invoked. (Vol 20) 
1933 Lah 266 (266) ^ (Vol 25) 1938 Pesh 15 (17) 
(Objections against such leave cannot be heard under 
S. 151, as opposite party could resort to S. 23.) 

[4] District Court can consider order of 

under S. 105 — High Court cannot interifeio under 
S. 115. (Vol 4) 1917 Mad 404 (405). 

15. Suit against corporations. — [1] Corpora- 
tion having branch office shall be deemed to carry on 
business there. (Vol 30) 1943 Oal 199 (203) : I L R 
(1943) 1 Oal 664* (Vol 31) 1944 Cal 1 (3) : ILR (1944) 

1 Cal 101* (Vol 5) 1918 Pat 126 (128) : 4 Pat L Jour 
141. (If a corporation such as a bank has 60 branch 
offices' it has fifty separate and distinct jurisdictions.) 
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[2] Whole Punjab Province cannot be regarded as 
single place for purposes of ExpL 2 and so it cannot be 
claimed that the Punjab G-overnment can be sued at 
any place within the limits of the Province. (Vol 17) 
1930 Lah 818 (819). 

16. Suit against foreigners. — [1] Foreigners are 
not excepted from jurisdiction of British Indian Courts. 
(Vol U) 1927 All 413 (414). 

[2] Court cannot pass decree against a person, sub- 
ject of foreign Government, which cannot be enforced 
against him. (Vol 14) 1927 Sind 160 (161) : 23 Sind 
L B 46 * (Vol 15) 1928 Nag 295 (296) : 24 Nag L E 
‘95. (Partition suit — Defendant living out of British 
India — No decree can be passed with regard to move- 
ables with him.). 

[3] Under S. 20, British Indian Courts have got 
jurisdiction against non-resident foreigners if cause of 
action arises against them in British India. (Vol 21) 
1934 All 740 (743) i 56 All 828 >5 (1901) 25 Bom 528 
(5B4) * (Vol 17) 1930 Bom 150 (151) : 54 Bom 192 
^ (Vol 22) 1935 Had 645 (546) ^ (1906) 29 Mad 69 
(71) ^ (Vol 6) 1919 Mad 883 (884). 

iSee also (1896) 20 Bom 133 (143) (Court has juris- 
■diction under Cl. 12, Letters Patent.)] 

[4] British Indian Court has jurisdiction over foreign 
subjects if subject-matter is in British India. (Vol 2) 
1915 Mad 116 (116). 

[5] A no^-resident foreigner who carries on business 

through his agent within the jurisdiction of British 
Indian Court is subject to the jurisdiction of civil Court 
under this section. (1900) 23 Mad 458 (461) (1893) 

17 Bom 662 (668). (12 Bom 507 disapproved.) 

\See also (1903) 26 Mad 544 (552) : 30 Ind App 220 

(P 0).] 

17. Suit between banker and customer. — [1] 
Banker and customer — Fixed deposit — In absence of 
-contract in regard to the place of repayment deposit is 
not repayable at the place where depositor resides and 
makes demand ^ Court where depositor resides, there- 
fore, has no jurisdiction to entertain claim for return of 
deposit which was made at other place. (Vol 27) 1940 
All 243 (244) : I L E (1940) All 207. [(Vol 4) 1917 All 
128 explained.] 

18. Suit for accounts against agent. — [1] Suit 
between principal and agent — Cause of action arises 
where contract is made or is to be performed, and 
where refusal to account takes place. (Vol 13) 1926 
Sind 238 (241):22 Sind L B 43*(Vol 23) 1936 Bang 251 
(252) >a&(Vol 7) 1920 Low Bur 48 (48). (Fact that the 
moneys have to be sent from a particular place by the 
Agent does not form a part of the cause of action.) •5 (Vol 
27) 1940 Lah 85 (86, 87) 4*(Vol 12) 1925 Lah 887 (389): 
d Lah 153. 

[2] Contract for sale and purchase of cotton under 
(palla arhat system between plaintiffs of Bareilly and 
defendants, commission agents of Bombay — Agreement 
to render account at Bareilly — No evidence of contract 
given— Bombay Courts held to have jurisdiction. (Vol 
4) 1917 All 152 (153). 

[3] Suit by principal for accounts against agent 
residing elsewhere — - Cause of action cannot be said to 
arise at place where principal resides, (Vol 27) 1940 
Mad 688 (588) (Vol 22) 1935 Lah 68 (69) *(Vol 16) 
1929 Lah 605 (607). 

£4] Suit by principal against commission agent— 
Suit should be brought where the commission agent 
•carries on business. (Vol 15) 1928 Lah 297 (298):9 Lah 
455 ««(Vol 27) 1940 Lah 171 (172) *(1912) 34 All 49 
(62). 

[5] Commission agency — Cause of action arises 
where contract takes place or where money is to be 
aoaid. (Vol 19) 1932 Bom 291 (299) ; 56 Bom $24. 


[6] Principal cannot ask agent doing business else- 
where to make payment at principal’s place of business. 
(Vol 11) 1924 Lah 593 (593). 

[7] Agency agreement entered at Calcutta — State- 
ments of accounts made and sent from Calcutta — No 
place fixed for payments which were sometimes made 
in Bombay — IsAd, that no material part of cause of 
action had arisen in Bombay. (Vol 19) 1932 Bom 42 
(44). 

[8] Pakka Adhatia as an agent has to render account 
at the place where business is transacted and not at the 
place where principal resides. (Vol 11) 1924 All 530 
(530, 531) : 46 All 465. 

[9] Pakka Adhatia contract — Place of entering 
into contract or payment of moneys not known — Con- 
tract to be performed in ^ — Goods sent from B — B 
Court cannot try suit for the agency account. (V ol 15) 
1928 Bom 548 (549) f (Vol 19) 1932 Bom 42 (44) (Prin- 
cipal and agent — Negligence by agent — Cause of 
action arises where negligence occurred.) 

[10] Goods supplied by agent to principal — Agent can 
file suit for recovery of amount due to him in respect of 
his business at place where he carries on business. (Vol 
24) 1937 Sind 317 (318) «*(Vol 13) 1926 Lah 287 (288). 

[11] Agreement to employ as agent — Deposit by 
agent as security becomes on breach of agreement as 
debt due to agent by employer — Agent can sue for 
deposit at his place of residence. (Vol 20) 1933 Bom 
179 (181, 182) : 57 Bom 306. 

[12] Suit by principal charging agent with miscon- 
duct and negligence and for damages — Cause of action 
arises where acts of negligence or misconduct are 
committed. (Vol 13) 1926 Sind 238 (241) : 22 Sind 
LB 43. 

19. Suit for accounts in and dissolution of 
partnership. — [1] In the absence of an agreement that 
account should be taken elsewhere, a suit for the taking 
of the accounts of a partnership should be instituted in 
the Court within whose jurisdiction the business of the 
partnership was carried on. (Vol 6) 1919 All 402 (403). 
©(Vol 1) 1914 Oudh 314 (315). 

[2] Where a partnership was entered into to carry 
on business at a certain place, a suit for its dissolution 
can be brought only at the place of business and not at 
any other place where capital for the concern might 
have been subscribed. (Vol 3) 1916 Lah 260 (261): 1916 
Pun Be No. 42. ©(Vol 23) 1936 Pat 6 (7). 

[3] Partnership commenced and carried on in foreign 
territory — Defendant resident within jurisdiction — Sluit 
for dissolution of partnership can be brought. (Vol 8) 
1921 Bom 460 (460, 461) : 45 Bom 1228. 

[4] Cause of action partly arises where partnership 
is entered into. (Vol 16) 1929 AU 236 (236). 

[5] Business carried on in two places — Courts in 
both places can entertain a suit for dissolution of part- 
nership. (Vol 13) 1926 Mad 427 (427). 

* 20. Suit for infringement of copy-right and 

trade-mark — [1] A suit for damages for infringement 
of a copy-right and injunction must be instituted in a 
Court within the local limits of whose jurisdiction the 
defendant resides, or the infringement has taken place. 
(1911) 33 All 24 (26). 

[2] Suit for infringement of copyright against hirer 
— Part of cause of action arises in place where hiring i s- 
completed and Court therein has jurisdiction. (Vol 29) 
1942 Mad 669 (659, 660). 

[3] Infringement of trade-mark — Cause of action 
arises partly where advertisement is published and dis- 
tributed. (Vol 2) 1915 All 262 (262) : 37 All 446. 

■ 21. Suit for restitution of conjugal rights. — 
[1] The cause of action for a suit for restitution of 

IM. 35. 
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coniugal rights against wife arises where husband 
resides. (Yol 6) 1919 All 96 (96)* (Vol 23) 1936 Mad 288 
(289): 59 Mad 392. (Eeversing (Yol 21) 1934 Mad 407.)* 
(1894) 18 Bom 316 (318). 

[2] Suit for restitution of oonjugal rSghts — Permanent 
residence of husband or arising of cause of action within 
jurisdiction gives jurisdiction. (Vol 7) 1920 Low Bur 22 
123). 

[3] The Bombay High Court has no jurisdiction to 
grant a decree for restitution of conjugal rights either 
against a Parsi husband or a husband not in the 
Presidency. (Vol 1) 1914 Bom 211 (213) ; 38 Bom 
125. 

22. Suit on assigned debts. — [1] Bona fide 
voluntary assignment affords valid cause of action to 
assignee to sue in the Court within whose jurisdiction 
assignment is made. (Yol 20) 1933 Sind 179 (182) : 27 
Sind L B 230* (Yol 4) 1917 Mad 221 (222) (Promissory 
note.)* (Vol 20) 1933 Lah 940 (941). 

[2] Suit on hundi can be brought where it is 
endorsed — Endorsement is part of cause of action. 
(Yol 16) 1928 Sind 86 (87) : 22 Sind L B 305* (1895) 
22 Cal 451 (453). 

[3] Assignment of pronote saying that money should 
be paid where assignee resides does not entitle assignee 
to sue in Court where he resides (Vol 16) 1929 Cal 306 
(307). 

23. Suit on negotiable instruments.— [1] Hundi 
executed for balance of amount due in respect of certain 
transactions — Suit on bundi — Transactions do not form 
part of cause of action. (Yol 3} 1916 Bom 227 (227) : 
40 Bom 473. 

[2] The cause of action on a negotiable instrument 
generally arises where the instrument is drawn. It may 
some times happen that a promissory note is executed 
in one place but delivered to the promisee at another 
place and that moneys due thereunder are payable at 
a third place. In such case cause of action arises partly 
at any one of these places and a suit may be filed at 
any one of these places. (Vol 29) 1942 Bom 251 (253) : 
I L E (1942) Bom 620* (Vol 3) 1916 Oudh 105 (106) 
(Suit against acceptor lies in the place where hundi 
was drawn.)* (1905) 28 Madr 19 (21) (Suit in place of 
drawing.)* (Vol 7) 1920 Mad 146 (148)* (Vol 24) 1937 
Lah 800 (801) (Suit at place of delivery.)* (Vol 24) 
1937 Nag 241 (242): I L B (1938) Nag 301. (Place 
where pronote was payable on demand.)* (Vol 11) 1924 
Mad 464 (465) : 47 Mad 403 (Suit where money is 
payable.)* (Vol 2) 1915 Lah 481 (482) : 1916 Pun Be 
No. 2 (Place where payment of pronote was to be made.)* 
(Vol 7) 1920 Cal 718 (720) : 47 Cal 583 (S B). (Place of 
acceptance and payment of hundi.)* (Vol 26) 1939 Lah 
498 (498) (Amount on pro-note to be paid in Delhi — 
Defendant residing in D, P. and governed by U. P. 
Agriculturists* Belief Act— Suit on pronote can be 
brought in Delhi though it contravenes the provisions 
of S. 7 of the Act.). 

[3] Pro-note not specifying any place at which pay- 
ment was to be made — ^Presumption is that it was to be 
made at usual place of business of creditor. (Vol 26) 
1939 Lah 18 (19). 

[4] Where a promissory note is executed in the place 
wlxere the debtor resides and no place of payment is 
motioned, the suit must be filed in the Court within 
whose jurisdiction the debtor resides. (Vol 22) 1935 Nag 
144 ,(144). 

24. Suit relating to torts. — [1] According to 

; 19 and 20 the re^dence of the defendant within the 

of a Court will give jurisdiction to it 
M ^mnaitted outside the local 


limits of the Court. (Vol 2) 1915 Mad 1206 (1208) : 39 
Mad 433 * (Vol 15) 1928 Cal 887 (888, 889) (Suit for 
damages for conversion of land.) 

[2] Subsequent aggravation does not furnish fresh 
cause of action. (Vol 17) 1930 Pat 528 (529). 

[3] Where a person purchased a ticket for journey by 
railway at Agra but fell out of tbc train and was injured 
owing to the neglect of the railway company at B, the 
cause of action for a suit for damages arises at B and 
not at Agra. (Vol 6) 1919 All 419 (420) : 41 All 488 
* (Vol 23) 1936 Sind 229 (231, 232) : 30 Sind L B 182. 
(Encashment of a stolen hundi — Suit where tort was 
committed.) * (1889) 13 Bom 178 (183), (Place where 
injury and damage complained of have been inflicted.) 

[4] Malicious prosecution — Criminal proceedings 
started at D against person residing at 0 — Summons 
served at C and damages occurring at C — Court at 0 
has jurisdiction to entertain suit for damages. (V ol 20) 
1933 Cal 706 (708):60 Oal918 *(1905) 29 Bom 368 (372) 
(Place where extradition proceedings were taken.) 

[6] Persons alleged to be excommunicated — Cause of 
action in their favour arises at the place where order of 
excommunication is handed over by defendant to exe- 
cutive body of the community. (1910) 7 Mad L Tim 
42 (43). 

25. Suit to set aside decree on ground ol 
fraud. — [1] Inferior Court'has jurisdiction to set aside 
decree of superior Court obtained by manifest fraud. 
(Vol 5) 1918 Mad 711 (712) : 41 Mad 213. ' 

[2] Decree obtained by committing fraud — Suit 
to set aside lies in Court where fraud is committed 
or decree is passed. (Vol 2) 1915 All 163 (164, 165) 
37 All 189. 

[3] Save under special circumstances, a suit to set aside 
a decree obtained by fraud, in which no other relief 
whatever is claimed, cannot be maintained in any dis- 
trict outside the district in which the fraud was com- 
mitted and the fraudulent decree was obtained. (1907) 
29 All 418 (422)* (Vol 1) 1914 All 93 (94): 36 All 564. 

[4] Suit for setting aside decree obtained by fraud 
and for damages for wrongful arrest — Court to which 
decree was sent for execution should try suit to set 
aside decree and for damages for wrongful arrest.. 
(Vol 4) 1917 All 176 (177) : 39 All 607* (Vol 20) 1933 
Cal 274 (277) : 60 Cal 98 (Suit can be entertained by 
transferee Court.)* (Vol 11) 1924 Lah 398 (399 ) (Cause 
of action arises where the decree is transferred for execu- 
tion.)* (Vol 14) 1927 Lah 778 (779)* (Vol 15) 1928- 
Oudh 88 (88) : 3 Luck 142. 

[5] Bombay decree to be executed within jurisdiction 
of Amritsar Court — No action taken at Amritsar — 
cause of action lies within Amritsar Court’s jurisdiction 
for declaration that decree is nullity. (Vol 16) 1929 Lah 
449 (453)* (Vol 27) 1940 Pat 444 (446)* (Vol 7) 1920 
Lah 290 (290, 291). 

[6] If cause of action did not occur within the juris- 
diction of the Court it cannot entertain a suit that a 
decree granted by another Court does not bind plaintiff* 
(Vol 11) 1924 Pat 831 (832). 

[7] Proper and convenient course to set aside decree 
is to go to the Court that granted the decree and to get^ 
it set aside by that Court. (Vol 11) 1924 Pat 831 (6^)^ 

[8] The Court within whose jurisdiction j^lhtiff 
ordinarily resides has jurisdiction to try a suit to set 
aside an ex •garte fraudulent decree obtained against 
plaintiff in another Court by suppressing summons. 
(Vol 4) 1917 Pat 598 (599). 

[9] Belief consisting of declaration that' decree was 
fraudulent and injunction restraining attachment and 
Sale of property — Court within whose jurisdiction pro- 
perty is situate can try the suit. (Vol 13) 1926 Lah 277' 
(278) : 7 Lah 61. 
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21. No objection as to the place of suing shall be allowed by any appellate or revisional 
Objections to Court unless such objection was taken in the Court of first instance at the earliest 
jurimotian. possible opportunity and in all oases where issues are settled at or before such settle, 
ment, and tmless there has been a consequent failure of justice. 

[<?/. 1882, S. 16-A (2); See Ss. 16-20; S. 99, Civil P. 0. and 3. 11, Suits Valuation Act.] 


SECTION 21 — SYNOPSIS 
Applicability and scope. 

2. Execution proceedings. 

3. Failure of justice. 

4. Foreign Courts. 

5. Insolvency proceedings. 

6. Objections to place of suing. 

7. Suit to set aside decree on ground of jurisdic- 

tion. 

8. Waiver. 

1. Applicability and scope. — [1] Section 21 applies 
to all objections based on tlie alleged infringement of 
the provisions of Ss. 16 to 18, Civil P. G., as regards the 
institution of suits relating to immovable property, an 
appellate or revisional Court being precluded by S. 21 
from allowing an objection as to tbe place of suing un- 
less it was taken in the original Court and even then 
unless there was a consequent failure of justice. (Vol 7) 
1920 Mad 1019 (1023, 1024, 1025) : 43 Mad 675 (F B). 

ISee {Vol 27) 1940 Sind 150 (2) (153) ; I B E (1941) 
Kar 79. (Non-compliance with provisions of Ss. 15 to 20 
does not render decree passed by competent Court mere 
nullity.)] 

[2] Section 21 does not apply to oases of want of 
pecuniary jurisdiction or exclusive jurisdiction — Its 
application is confined only to objections regarding want 
of territorial jurisdiction. (Vol 24) 1937 All 515,(525) : 
I L E (1937) All 670 (Vol 33) 1946 Sind 103 (107) : 
I L E (1945) Kar 445. 

[3] Where the objection is not an objection to the 
place of suing, but an objection going to the nullity of 
the order on the ground of want of jurisdiction S. 21 
does not apply and the objection can be taken at any 
time. (Vol 6) 1919 P 0 150 (152) : 42 Mad 813 : 46 
Ind App 151 (P C). (Overruling (Vol 4) 1917 Mad 198.) 

(Vol 21) 1934 Ail 139 (141). (Plea of jurisdiction not 
raised in revenue suit — District Judge in appeal can 
consider and decide such question.) ^^(Vol 19) 1932 Bom 
42 (45, 46) *(1890) 13 Mad 273 (274) (Act done with- 
out jurisdiction is of no legal effect and must be set 
aside when the illegality is made apparent.) *(VoI 23) 
1936 Nag 1 (3) : 31 Nag L E (Sup) 57 (Court com- 
petent to try suit— Parties going to trial without objec- 
tion as to jurisdiction — Defendant cannot subsequently 
dispute jurisdiction — S. 21 applies — Decree by Court 
having no jurisdiction over subject-matter of action is 
wholly void — Failure to object does not give jurisdic- 
tion — S. 21 does not apply.) *(Vol 22) 1935 Nag 250 
(256): 31 Nag L E (Sup) 43 (FB). (Section 21 does not 
apply to inherent incompetency of Court to deal with 
cause affecting immovable property outside its jurisdic- 
tion.) *{Vol 27) 1940 Oudh 245 (247). 

[See (1885) 7 All 230 (243). (If irregularity of proce- 
dure on Court*s part affects its jm'isdiction then the 
plea of want of jurisdiction can be entertained for the 
first time at any stage provided that there were on the 
record sufficient material to substantiate it.) *(Vol 18) 
1926 All 650 (652). (Judgment of a Court with incom- 
petent jurisdiction is not re& judicata.J] 

[4] Where there is entire absence of jurisdiction, no 
action on part of, plaintiff and no inaction on part of 
defendant can confer jurisdiction on Court, TOcause 
jurisdiction cannot be created by waiver or consent. 


(Vol 5) 1918 Cai 946 (946).-, *(1888) 11 Mad 26 (36): 14 
Ind App 160 (PCj. 

[5] Section 21, Civil P. 0., and S. 11, Suits Valuation 
Act, are exceptions to fundamental rule of law that 
judgment of Court without jurisdiction is nullity and 
that vrant of jurisdiction cannot be waived. (Vol 25) 
1938 Mad 257 (259, 261). 

[6] The principle underlying S. 21 has been applied 
to oases which do not strictly fall within its terms. 
(Vol 13) 1926 Mad 421 (422) : 49 Mad 746.* (Vol 20) 

1933 Nag 318 (323 , 322) : 29 Nag L R 342. (Principles 
under S. 21 apply to proceedings other than original 
suits such as appeals.) *(Vol 28) 1941 Nag 36 (44, 4f5, 
50) : ILR (1941) Nag 1 (FB). (Section 21 is not limited 
to appeals and revision in same suit.) 

[7] High Court exercising original jurisdiction which 
it does not possess under its Letters Patent— S. 21 does 
not apply. (Vol 22) 1935 Kang 517 (520). *(1936) 164 
Ind Cas 907 l910) (Cal) *(Vol 19) 1932 Bom 291( 300): 
56 Bom 324. 

[8] No leave obtained as to property out of jurisdic- 
tion under Calcutta Letters Patent, Cl, 12 — Objection 
as to jurisdiction can be taken for first time at appellate 
stage — High Court has no jurisdietioiv as to such pro- 
perty. (Vol 16) 1929 Cx\ 358 (364) : 56 Cal 940. 

[9] Principle of S 21 is applicable to ex parte decree. 
(Vol 17) 1930 All 873 (874) : 52 All 947. 

[10] Suit for transaction outside jurisdiction on alle- 
gation that contract entered within — Failure to prove 
contract ousts jurisdiction — S. 21 being retrospective 
applies to suit filed before Act — ^As no failure of justice 
was caused objection to jurisdiction was held not tenable. 
(Vol 1) 1914 Lah 385 (387, 388) : 1914 Pun Ee No. 87. 

[11] When it is found that a suit ought to have 
been instituted in some other Court the Court should 
return the plaint for proper presentation even if the 
plea is raised at a later stage but in the original pro- 
ceedings. The question^ of delay mentioned in S. 21, 
Civil P. C., is only applicable to appeals and revisions. 
(1910) 4 Sind L E 264 (266). 

[12] The jurisdiction of the Court trying a remanded 
case depends entirely on the order of remand. Any ob- 
jection to its jurisdiction can be given effect to as 
neither S. 21 in terms nor the principle underlying it 
applies to such a case, (Vol 10) 1923 Mad 351 (361, 352). 

[13] Irregularities in initial procedure such as if ob- 
jected to would lead to dismissal of suit— If Court com- 
petent to try and parties join issue on merits without 
objection no subsequent objection on the ground can be 
allowed. (Vol 18) 1931 Cal 327 (328)* (Vol 21) 1934 
All 740 (757) : 56 All 828* (1888) 11 Mad 26 (36) : 
14 Ind App 160 (P 0)* (Vol 21) 1934 Sind 1 (2) : 27 
Sind L E 280. 

[14] Jurisdiction question must be decided first, 
(Vol 20) 1933 Oudh 191 (192) : 8 Luck 676. 

[15] Suit filed in British Indian Court — Question 
regarding Court’s jurisdiction to try suit should be de- 
cided by aid of Civil Procedure Code (Vol 21) 1934 All 
226 (230), 

[16] Question of jurisdiction if of law depending 
upon public documents can be raised in appeal for first 
time— HeZd Quetta was not part of British India as de- 
fined in G-eneral Clauses Act (1897), S. 3 (vii). (Vol 21) 

1934 Sind 123 (125, 129) : 28 Sind L R 64. 

[17] Trial Court dismissing suit as against person on 
ground of want of jurisdiction as against such person — 
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Section 21 (c07ttd.} 

On appeal by other defendant, Appellate Court passing 
decree as against person against whona it was dismissed 

Held decree could not be passed and review could be 

allowed as S. 21 did not cure defect of jurisdiction as 
objection was in fact taken in the trial Court. (Vol 22) 
1935 Cal 153 (153). 

[18] Submission of defendants residing at Lahore to 
Court at Shikarpur without objection —Such defendants 
cannot raise in appeal question of jurisdiction. (Vol 21) 
1934 Sind 123 (128, 129) : 28 Sind L E 54>5< (Vol 6) 

1919 Mad 242 (244). 

[19] The failure to take notice of the provisions of 
S. 21 bears analogy to a mistake apparent on the face 
of the record and is ground for review, (Vol 16) 1929 
Nag 73 (74) : 25 Nag L R 104. 

2. Execution proceedings. — [1] Section 21 
does not apply to execution proceedings. But the 
principle applies. (Vol 15) 1928 Mad 746 (759)>5‘(Voi 7) 

1920 Mad 1019 (1023) : 43 Mad 675 (F B). (Objection 
to iurisdiction is not maintainable in execution unless 
taken in trial Court.) *5* (Vol 11) 1924 Mad 457 (458)'5 
(Vol 7) 1920 Mad 505 (508) : 43 Mad 135 * (Vol 10) 
1923 Cal 619 (620, 621). (Execution sale without juris- 
diction — Section does not apply.) 

ISee also (1940) 42 Pun L R 374 (376). (Section 21 
applies to execution proceedings in view of the provi- 
sions of S. 141, Civil P. 0.).] 

FBut see (Vol 32) 1945 All 309 (311) : I L E (1945) 
AU 217.] 

[2] Waiver of objection before final decree in mort- 
aage suit does not imply waiver of right in execution. 
(Vol 14) 1927 Mad 627 (630) : 50 Mad 882 ^ (Vol 23) 
1936 Nag 1 (3) : 31 Nag L B 57 (F B). 

[3] An execution sale after confirmation cannot be 

avoided on the ground that the Court had no territorial 
iurisdiction over the property. (1913) 24 Mad L Jour 
70 (72) * (Vol 21) 1934 Mad 573 (575). (Execution 
transferred by District Judge to N Court — N Court 
having territorial jurisdiction over one property but not 
over two others— Sale of all three by N Court — Omis- 
sion to raise objection before sale — Objection held could 
not he raised later.) , ^ i 

[4] Jurisdiction cannot he conferred on Court by 
consent of parties. Therefore failure to raise plea as to 
want of jurisdiction in trial Court does not preclude 
party from raising objection in executing Court. (Vol 21) 
1934 Lah 652 (656). 

[5] The judgment-debtor under foreign decree sought 
to be executed in British Indian Court can raise objec- 
tions to the decree. (Vol 12) 1925 Mad 788 (790). 

3. Failure of justice [1] Appellate Court cannot 

interfere on ground of lower Court’s want of jurisdiction 
unless defendant shows that he was prejudiced by trial 
in particular jurisdiction. (Vol 24) 1937 Mad 571 (674): 
ILB (1937) Mad 990»5 (Vol 22) 1935 Mad 574 (576). 
(Trial Court having no jurisdiction to try suit — But no 
consequent failure of justice — Defendant ex pavte for 
no satisfactory reason — Bevisional or appellate Court 
will not interfere.)* (Vol 21) 1934 All 226 (230). (Juris- 
diction of trial Court doubtful— Appellate Court will not 
interfere in absence of prejudice?)* (Vol 18) 1931 All 
566 (667)* (Vol 6) 1919 Cal 1014 (1015). (High Court 
lehised to interfere in revision as there was no prejudice 

-thpush the objection was raised in trial Court.)* 
Pun L B 234 (234). (Cannot be allowed in revi- 
aional Courfc.)*(Vol 21) 1934Lah233(233)*(Vol 7) 1920 
J^ag 92 (92)* (Vol 20) 1933 Pat 655 (567). (Proceed- 
in respect, of immovable property challenged on 
yrmt oi jurisdiction — Defendant must show 
^ ‘ " ' ls ,^eai%, wjLthin jurisdiction of another 
\ Was ^ilure of justice.) 



[2] In order to satisfy the Court under S. 21 it is 
necessary to show not merely that the suit was wropgly 
decided but that the wrong decision was in some 
measure due to its having been instituted in a wrong 
local jurisdiction. (Vol 9) 1922 Oudh 124 (126). 

[3] Objection as to jurisdiction decided against de- 
fendant — He refusing to produce evidence on merits — 
Defendant cannot contend that there has been failure 
of justice and objection as to place of suing cannot be 
raised in appeal. (Vol 17) 1930 Lah 1016 (1016). 

[4] Whole of the merits in the suit ought to be gone 
into to find out if there has been a consequent failure 
of justice. (Vol 8) 1921 All 66 (67, 68). 

[5] Objection not set forth in grounds of appeal — 
Appellate Court under 0. 41, B. 2 has discretion to al- 
low objection and ordinarily would not object to its be- 
ing raised and argued if respondent is not likely to 
suffer thereby — Objection to territorial jurisdiction 
neither raised in trial Court nor mentioned in grounds 
of appeal — Objection held on facts of case could not be 
allowed to be raised — But in view of large stakes in- 
volved and possibility of case proceeding further it was 
proper that objection be dealt with on merits. (Vol 28) 
1941 Mad 129 (135). 

4. Foreign Courts. — [1] Section 21 cannot be 
construed, as either legislating for foreign tribunals or 
codifying any rules of international law. The section 
does not apply to cases of foreign judgments sought 
under provisions of S. 44, Civil P, C., to he executed in 
British Indian Courts. (Vol 12) 1925 Mad 788 (789). 

[2] Suit in British Indian Court against non-resi- 
dent foreigner on a cause of action out of British India 
— Section 21 has no application. (Vol 15) 1928 Lah 297 
(298) : 9 Lah 455. 

[3] Goods ordered from Kumbakonam to be supplied 
at Sagaram in Mysore — Goods not ordered sent with 
goods ordered — Whole parcel returned — Suit for price 
of goods ordered and damages caused by negligence in 
re-sending goods not ordered — Suit for price for- goods 
ordered lay in Kumbakonam, but not for damages as 
it was caused in Mysore — Section 21 does not help to 
assume jurisdiction for cause of action arising out of 
British India. (Vol 6) 1919 Mad 1043 (1043). 

5. Insolvency proceedings. — [1] Proceedings 
under the Provincial Insolvency Act 3 of 1907 — Objec- 
tion to jurisdiction can be taken for first time in appeal 
as S. 47 of that Act does not make applicable S. 21 to 
such proceedings. (Vol 1) 1914 Cal 350 (352). 

6. Objections to place of suing — [1] Objection 
as to place of suing cannot be allowed unless taken at 
earliest opportunity and has caused failure of justice. 
(Vol 3) 1916 Low Bur 44 (45).* (Vol 6) 1919 All 82 
(83) : 42 AU 74.* (Vol 18) 1931 Lah 142 (143)* 
(Vol 6) 1919 Lah 217 (217)* (Vol 12) 1926 Mad 171 

. (172)* (Vol 11) 1924 Mad 697 (698, 700). (Absence of 
objection to local jurisdiction which was transferred by 
notification precludes 'party from objecting on appeal 
(Wallace, J. Uontra).) 

[2] Objection to the place of suing must be taken be- 
fore passing of the original decree. (Vol 15) 1928 Pat 
324 (326) :'7 Pat 216* (Vol 20) 1933 Pat 104 (107) : 
12 Pat 117. 

[3] The expression ‘place of suing* simply, 
venue of trial and has no reference to the competency 
of the Court in the sense of its general authority to 
adjudicate on any matter in controversy. (Vol 28) 1941 
Nag 36 (51) : I L B (1941) Nag 1 (F B). 

[4] An objection that a suit is of small cause nature is 
not an objection to the place of suing and can be enter- 
tained in second appeal. (Vol 18) 1931 Oudh 411 (411). 

[But see (Vol 18) 1931 Oudh 136 (136, 137).] 

[5] No objection as to jurisdiction regarding the 
place of suing can be taken for the first time in second 
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22. Where a siiii may be instituted in any one of two or more Courts and is instituted in 
Foxcer to transfer suits one of such Courts, any defendant, after notice to the other parties, may, 
iL hicli may he instituted the earliest possible opportunity and in all cases where issues are settled 
in more than one Court, before such settlement, apply to have the suit transferred to another 

Court, and the Court to which such application is made, after considering the objections of the 
other parties (if any), shall determine in which of the several Courts having jurisdiction the suit 
shall proceed. 

[1SS2— S. 22.] 


Section 21 (oontd,) 

appeal. {^lullich J,) (Vol 4) 1917 Pat 598 (599)«« 
(Vol 6) 1919 Cal 1077 (1078) ^ (Vol 17) 1930 Mad 541 
<542). 

[6] Sait for accounts against agent — Objection to 
jurisdiction overruled — Preliminary decree passed — 
Section 21 held no bar to appellate Court reversing 
preliminary decree as trial bad not proceeded beyond 
the issue ot jurisdiction. (Vol 27) 1940 Lah 171 (172). 

7. Suit to set aside decree on ground of jurisdic- 
tion — [1] Jurisdiction — Absence of — Consent or waiver 
does not legalize jurisdiction — Section 21 does not bar 
agitation of such question by independent suit. (Vol 18) 
1931 All 454 (456, 457) : 53 All 560 * (Vol 13) 1926 
Bom 481 (483) ^ (Vol 24) 1937 Cal 738 (739). (Suit to 
set aside ex parte decree.) 

[2] The principle underlying the section, vis,, that of 
waiver of jurisdiction, is also applicable to a separate 
suit to set aside a decree passed without jurisdiction. 
(Vol 12) 1925 Mad 117 (123) ^ (Vol 16) 1929 Lah 449 
(452) (Vol 25) 1938 Mad 257 (261) ^ (Vol 6) 1919 
Mad 242 (244). (Party residing outside, but raising no 
objection — Ex parte decree cannot be set aside on that 
ground if summons is served and no objection raised.)© 
(Vol 28) 1941 Nag 36 (40, 45, 51) : I L E (1944) Nag 1 
(F B) (Decision in (Vol 22) 1935 Nag 250 : 31 Nag L E 
(Sup) 43 (F B) must be deemed as overruled.) © (Vol 
20) 1933 Pat 104 (108): 12 Pat 117. (Cannot be re-opened 
collaterally.) © (Vol 9) 1922 Pat 322 (333, 334). (Do.) 

8, Waiver. — [1] Court possessing jurisdiction over 
subject-matter — Procedure prescribed not complied with 
— Defect may be waived. (Vol 6) 1919 Lah 27 (29) : 1 
Lah 158 © (1909) 36 Cal 193 (202). 

[2] A defendant who objects to the jurisdiction of a 
Court cannot be said to have acquiesced in the trial of 
the suit if he does not apply for a transfer. (Vol 2) 1915 
Cal 62 (63). 

{3] Suit instituted in Court without jurisdiction — 
Parties consenting to its transfer to competent Court — 
Defence of jurisdiction raised before fixing of issues and 
afterwards throughout insisted on — Held that defendant 
cannot be said to have waived his right to set up this 
defence only because he had personally agreed to the 
transfer and hence suit must be dismissed as it was in- 
competently brought. (1887) 9 All 191 (204, 205) ; 13 
Ind App 134 (P C). 

SECTION 22 — SYNOPSIS. 

1. Applicability and scope. 

2. Application when to be made. 

3. Grounds of transfer. 

4. Notice. 

5. Proper Court. 

1. Applicability and scope. — [1] The provisions 
of S, 22 are mandatory. (Vol 12) 1925 Lah 175 (175). 

[2] Transfer of case is quite different from return 
of plaint for presentation to another Court. (Vol 3) 1916 
Nag 31- (33) : 13 Nag L E 81. 

[3] Provisions of S. 22 can apply only if the suit in 
itjg entirety is cognizable by either of the two Courts* 


(Vol 29) 1942 All 387 (388) : ILE (1942) All 862 © (Vol 
1) 1914 All 351 (352). (Where the jurisdiction of one of 
the Courts is denied, an application for transfer does 
not lie under this section.) (Vol 10) 1923 Lah 288 (289). 

[4] In an application for transfer under Ss. 22 and 
23, the question of want of jurisdiction of the trying 
Court cannot be raised. (Vol 7) 1920 Pat 138 (140). 

[5] Transfer to original side of a High Court from a 
Court subordinate to High Court is not governed by 
Ss. 22 and 23. (Vol 11) 1924 Lah 306 (306, 307). 

[6] Question whether suit is to be tried by subordi- 
nate Court or High Court or Chief Court — Ss. 22 and 
23 have no application — But High Court can unto 
S 151 exercise powers similar to those contemplated by 
by Ss. 22 and 23. (VoL21) 1934 All 14 (16) : 56 All 201, 

[71 Section 151 does not empower Court to wholly* 
ignore provisions of S. 22, (Vol 3) 1916 Lah 95 (96) i 

1917 Pun Ee No. 11. 

[8] Decision of Court that suit shall proceed in certain 
Court amounts to transfer of proceedings to that 
Court. (Vol 27) 1940 Nag 145 (148) : I L E (1941) 
Nag 311. 

[9] Transfer of case — Courts have got unfettered dis- 
cretion in the matter but it should be exercised very 
cautiously. (Vol 11) 1924 Lah 249 (250). 

[10] High Court or District Court has jurisdiction to 
order transfer of case pending in subordinate Court no 
matter whether such Court has jurisdiction or not to 
entertain suit. (Vol 21) 1934 All 569 (571), 

[11] A defendant in a suit who takes objection to the 
judsdiction of the Court in which it has been instituted 
to try that suit cannot maintain an application for its 
transfer to another Court under S. 22, Civil P. C. (Vol 5) 

1918 Oudh 441 (442) : 21 Oudh Cas 217 © (Vol 28) 
1941 All 27 (28) : I L E (1940) All 737. 

[12] A High Courtis order under S, 22 has the effect 
of staying further proceedings in the Court from which 
the transfer has been ordered. (1909) 4 Ind Cas 814 
(815) (Upp Bur). 

2. Application when to be made — [1] Applica- 
tion should be made at or before settlement of issues. 
(Vol 12) 1925 Lah 175 (175). 

[2] AppHcafcion for transfer — Issues settled — Delay 
in application renders it incompetent. (Vol 3) 1916 Lah 
95 (95, 96) : 1917 Pun Ee No. 11© (Vol 12) 1925 Lah 
322 (322). 

[3] Party taking transfer proceedings in trial Coart 
and then approaching High Court is not guilty of delay. 
(Vol 15) 1928 Mad 15 (15, 16). 

3. Grounds of transfer. — [1] No transfer ought 
to be made unless such an order is absolutely necessary 
in the interest of justice. The Court will not transfer a 
suit properly laid, except under special circumstances. 
(1909) 10 Cal L Jour 208 (211, 212). 

[2] A suit can be transferred only upon two grounds, 
vis : (a) that there will not be an impartial trial by the 
trying Court or (b) that there is a manifest preponder- 
ance of convenience to the petitioner if the suit is 
transferred to the other Court. The -convenienoe of the 
plaintiffs and their witnesses has also to be considered 
particularly as they have in the first instance the right to 
choose the venue in which they would prosecute their 
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To lohat Court 23 . (l) Where the several Courts having jurisdiction are subordinate to 

application lies, Same Appellate Court, an application under section 22 shall be made to the 
Appellate Court. 

f S) Where such Courts are subordinate to different Appellate Courts but to the same High 
Court, the application shall be made to the said High Court. 

(8) Where such Courts are subordinate to different High Courts, the application shall be 
made to the High Court udthin the local limits of vi^hose jurisdiction the Court in which the suit is 
brought is situate. 

[1882— SS. 22, 2B, 24; 1877, Ss. 2*3 and 24; 1869, S. IB.] 

Objects and Reasons. 


** Clause 28. — We have omitted the iDroviso, -whicli 
compelled applications to the High Courts under this 


Section 22 (contd.) 

suit. (Vol 7) 1920 Pat 138 (140, 141)*5 (Vol 22) 1935 
All 979 (980). (Preponderance of balance of convenience 
should be considered.)»5'(Vol 9) 1922 All 65 (66) : 44 All 
278®< (Vol 8) 1921 Cal 210 (211) : 48 Cal 53 (1909) 

10 Cal L Jour 208 (211, 212). (Convenience must bo 
clearly established.)®. (Vol 15) 1928 Lab 183 (184). (De- 
fendant would feel convenient at K is not sufficient 
ground for transfer.)® (Vol 15) 1928 Lah 169. (159, 
160). (Convenience of both parties must be looked to.)® 
(Vol 14) 1927 Lah 14 (15). (Plaintiff is to choose Court.)® 
(Vol 10) 1923 Lah 383 (383). (Balance of convenience 
should be looked to.) ® (Vol 27) 1940 Nag 145 (149) : 
I LR (1941) Nag 311® (Vol 11) 1924 Oudh 410 (411). 
(Defendant is entitled to transfer on grounds of conve- 
nience and expense being in his favour.)® (Vol 10) 1923 
Oudh 80 (31). 

[3] Transfer is unnecessary if the suit will be more 
expeditiously and more economically decided in the 
original Court. (Vol 15) 1928 Oudh 89 (89). 

[4} Sections 22 and 23 — Mere inconvenience is not 
sufficient ground — Whether sufficient grounds exist 
depends upon the facts of each case. (Vol 11) 1924 
Lah 304 (305). 

[6] Expression of opinion of the Judge regarding the 
character of the plaintifi or of his paper is no ground 
for transfer when that was elicited by the conduct of 
the plaintifi himself. (Vol 3) 1916 Mad 763 (763). 

[6] No bias for or against any party — Merely taking 
erroneous view is not sufficient for transfer. (Vol 21) 
1934 All 37 (39). 

[7] Question of jurisdiction decided against defen- 
dant— Application for transfer is not absolutely barred 
— But where application is a juerc attempt to evade the 
decision of the question of jurisdiction it will not be 
allowed. (Vol 14) 1927 Lah 183 (184, 185), 

[8] Allegations of plaintifi should be considered rather 
than those of defendant. (Vol 15) 1928 Mad 15 (16). 

[9] Case should not be transferred to another Court 
merely on ground that defendant has all his evidence 
at that place. (Vol 7) 1920 Lah 381 (382) : 1919 Pun 
Be No. 167 ® (A^-ol 1) 1914 Sind 147 (147): 8 Sind L R 
43 ® (Vol 6) 1918 Oudh 441 (442) : 21 Oudh Cas 217. 
(Inconvenience of defendant's witnesses is not good 
ground for transfer.) 

4. Notice. — [1] Provision requiring notice to be 
given to opposite party prior to filing of the application 
is mandatory and if no such notice is given the peti- 
tion under S. 22 does not lie. (1928) 107 Ind Gas 593 
(593) (Lah). 

[2] The words **after notice to the other parties** in 
S. 22 mean notice prior to the making of application. 
(Vol 3) 1916 Lah' 96 (95. 96) : 1917 Pun Be No, 11 ® 
^1236 All 979 (980), (But notice given even 
a]^lic£^ion is sufficient.) 


clause to be made through the Dibtrict Court. This in 
our opinion merely duplicates applications and is un- 
desirable.*’ — S. C. R. 

[3] Order of transfer without notice to parties is not 
legal as it is a matter in which convenience of parties is 
of great importance. (Vol 3) 1916 Cal 859 (859). 

5. Proper Court. — [1] The Court of Subordinate 
Judge is subordinate to the District Court, for S. 23, 
though it may not be the ‘forum* of appeal in the parti- 
cular ease, for the transfer of which the application is 
made. (1909) 10 Gal L Jour 208 (211, 212). 

[2] Suit pending on ori^nal side of High Court — 
Application to transfer suit should be made to that 
Court— It has power to pass order under S. 151. (Vol 21) 
1934 Rang 265 (266) : 12 Bang 548 (EB). 

[S] A plaintifi has the right to choose his own Court 
for his own suit and in cases of disputes about property 
the Court where the property is situated is priina facie 
the better Court. (Vol 3} 1916 All 255 (255), 

[4] Plaintifi has a right to bring a suit in any Court 
allowed to him by law, and to overrule his right of 
selection of Court, a strong case based on some ground 
of expense or convenience must be made out. (Vol 3) 
1916 Oudh 208 (208). 

SECTION 23— SYNOPSIS. 

1. “Appellate Court.’* 

2. “Application shall be made”— Sub -section (3). 

3. High Court, 

4. Power of High Court to transfer. 

5. Subordinate Court. 

1. “Appellate Court.” — [1] The words ‘appellate 
Court’ in sub-ss. (1) and (2) mean the Court to which 
ordinarily appeals will lie from the Court in which the 
suit has been filed. (Vol 10) 1923 Rang 22 (22) ; 11 Low 
Bur Rul 446. (Overruled on another point in (Vol 21) 
1934 Rang 265 : 12 Rang 548 (FB).) 

2. “Application shall be made” — Sub-section 
(3). — [1] Ex parte decree passed by Calcutta Court — 
Execution of decree sought at Surat Court — Suit for 
declaring the decree to bo null and void is maintainable 
in Surat Court — Suit cannot be stayed under S. 151 — 
Application ought to be made under S. 23 (3). (Vol 14) 
1927 Bom 79 (80) : 51 Bom 26. 

[2] An application contemplated by sub-s. (3) is to 
be made only when it is ascertained, or admitted, 
that difierent Courts subordinate to difierent High 
Courts actually have jurisdiction. Where one of such 
Courts has no jurisdiction, the application will not life. 
(1909) 1909 Pun L B No. 77, p. 278 (279). 

3. High Court. — [1] Exi:>res 3 ion “High Court” 
in S. 23 includes Chief Court of Oudh. (Vol 21) 1934 
All 14 (15) : 56 All 201. 

4. Power of High Court to transfer. — [1] Sec- 
tion 22 provides that the Court to which an application 
for transfer of a case is made shall ‘determine in which 
of the several Courts having jurisdiction the suit shall 
proceed*. It has been held in the following coses that 
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24- (1 ) On the application of any of the parties^'^ and after notice® to the parties and after 
General poioer of trans- hearing such of them as desire to be heard, or of its own motion^® without 
?;• and mthdraivat notice, the High Court or the District Court may, at any stage,* — 

(a) transfer any suit, appeal or other proceeding pending before it for trial or disposal to any 
Court subordinate to it and competent^ to try or dispose of the same, or 

(b) withdraw' any suit, appeal or other proceeding pending in any Court subordinate to it, 
and 


(i) try or dispose of the same; or 

( a ) transfer the same for trial or disposal to any Court subordinate to it and competent 
to try or dispose of the same; or 

( iii ) re-transfer the same for trial or disposal to the Court from w'hich it w^as with- 
drawn. 

(2 J Where any suit or in*oceeding has been transferred or withdrawn under sub-section (1), 
the Court which thereafter tries such suit may, subject to any S]oeciai directions in the case of an 
order of transfer, either re- try it or proceed from the point at which it w’^as transferred or wdth- 
drawn,^^ 

(3) For the purposes of this section, Courts of Additional and Assistant Judges shall be 
deemed to be subordinate to the District Court. 

(4) The Court trying any suit transferred or withdrawn under this section from a Court of 
Small Causes shall, for the purposes of such suit, be deemed to be a Court of Small Causes. 

[1S82, s. 25; 1877, Ss. 15 and 25; 1859, latter part of S. 6.1 


^^Clause 2^!, — The words “at any stage’* have been 
added to remove the difficulty created by the view that 


Objects and Reasons. 

a suit cannot be transferred after . the hearing has once 
commenced, as to which there is a conflict of deci- 
sions.” — S. O. B. 


Section 23 (contd,) 

this power to determine includes the power to transfer 
the case. Hence a High Court has power to transfer a 
suit pending in a Court within its appellate jurisdiction 
to a Court within the jurisdiction of another High 
Court. (Vol 14) 1927 Bom 79 (80) ; 51 Bom 265<(Voi 27) 
1940 Nag 145 (148) : lEB (1941) Nag 311. ((Vol 3) 1916 
Nag 31 : 13 Nag L B 81 Overruled.) * (Vol 7) 1920 Pat 
138 (141). 

[2] This power to transfer has been denied in certain 

other eases which have, however, held that the High 
Court can declare that the suit is to be proceeded with in 
the other Court, the effect of which declaration will be to 
stay the suit in the Court from which the transfer is 
desired. And on such a declaration the transferor Court 
■will return the plaint for presentation to the proper 
•Court. (1883) 5 All 60 (61, 62) (1910) 5 Ind Cas 588 

(589) (All) * (1913) 20 Ind Cas 758 (758, 759) (Oudh) 
^ (Vol 15) 1928 Pat 640 (640) * (1909) 4 Ind Cas 814 
(815) (Upp Bur). 

[3] The High Court on whose original side a suit is 
pending has inherent power to transfer it to a Court 
subordinate to a diflerent High Court. (Vol 21) 1934 
Rang 265 (266) : 12 Bang 548 (Ffe). 

[4] Where a -suit is pending in a Court subordinate 
to a High Court such High Court has inherent power to 
transfer it for trial to the original side of another High 
dourt. (Vol 21) 1934 All 14 (17) : 56 All 201. 

[5] Where the plaintiff has chosen a forum in utter 
■disregard of the convenience of both parties, for some 
ulterior object and in abuse of his position as dominns 
7iiiSy the High Court can, in the exercise of its inherent 
power, determine which of the two Courts have 
jurisdiction to try the suit. (V ol 21) 1934 All 14 (16) : 
56 All 201. 

5. Subordinate Court [1] The Judge sitting 

•pn the original side ©f the High Court is not sithordt^ 
nate to the High Court for the purpose of transfer 
Applications. (Vol 14) 1927 Cal 290 (291) ® (Vol 11) 


1924 Lah 306 (306) * (Vol 2) 1915 Mad 608 (611) 
(Vol 7) 1920 Pat 365 (365) ^ (Vol 21) 1934 Kang 265 

(265) : 12 Bang 548 (F B). ((Vol 10) 1923 Rang 22 ; 11 
Low Bur Rul 446, overruled.) 

[See (Vol 27) 1940 Nag 145 (146) ; I L R (1941) 
Nag 311.] 

[But see (Vol 15) 1928 Lah 183 (184).] 

[2] Even if this section does not apply to the High 
Court, the High Court in which the suit is pending has 
inherent power to transfer the case. And the applica- 
tion is to be made to the original side of the High Court 
m which the suit is pending. (Vol 21) 1934 Rang 265 

(266) ; 12 Bang 548 (F B). 

[3] The Court of Subordinate Judge is subordinate 
to the District Court, for the purposes of S. 23. (1909) 
10 Cal L Jour 208 (210). 

SECTION 24 — SYNOPSIS, 

1. Appeal. 

2. Applicability and scope. 

3. “Application of parties.” 

4. “At any stage.” 

5. Competent Court. 

< 6. District Court — Powers of. 

7. Grounds of transfer. 

8. Jurisdiction. 

9. Notice necessary. 

10. “Of its own motion.” 

11. Procedure of transferee Court. 

12. Revision. 

13. Small Cause Court — Transfer from and to — 

Effect of. 

14. Subordinate Courts. 

15. Sub-section (1), Clause (b). 

16. Suit, appeal or other proceedings. 
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1. Appeal. — [1] Order of Higla Court under S. 24 
is not appealable. (Vol 22) 1985 Rang 267 (273):13 Rang 
457 (FB) ((Vol 16) 1929 Rang 41 : 6 Rang 703 
(EB) overruled.) (Vol 5) 1918 TJpp Bur 14 (14):3 Upp 
Bur Rul 61. 

[2] High Court’s order of transfer is not a judgment 
•within the meaning of Letters Patent (Rangoon) cl. 18, 
and hence is not appealable. (Vol 22) 1935 Rang 267 
(272) : 13 Rang 457 (FB). 

[3] Decision of the Court to which case is transferred 
is appealable in same manner as its other decisions, (Vol 
8) 1921 Mad 687 (687). 

2. Applicability and scope. — [1] As to the ap- 
plicability of this section to any suit or proceeding in the 
Court of Small Causes established in the towns of 
Calcutta, Madras and Bombay, see S. 8. The provisions 
, of sub-rule (1) of 0. 18, R. 15 shall, so far as they are 

applicable, be deemed to apply to evidence taken in a 
suit transferred under this section. 

[2] Section 24 contemplates transfer of case of one 
existing Court to another existing Court and not from 
Court which has ceased to exist. (Vol 24) 1937 Oudh 
398 (399) : 13 Luck 369 (Vol 18) 1931 All 574 (579): 
54 All 171 (FB). 

[3] The power granted by S. 24 is untrammelled by 
any such conditions as are laid down in S. 22 and can 
be exercised even with respect to suits triable by one 
Court alone. (Vol 21) 1934 All 669 (571). 

[4] Section 24 does not intend to limit the power of 
the District Court to cases in which it itself had terri- 
torial jurisdiction. (Vol 31) 1944 Mad 145 (148), 

[5] High Court can direct transfer of a case where 
District Judge has refused transfer. (Vol 13) 1926 Cal 
326 (327) * (Vol 14) 1927 Pat 383 (384). 

[6] High Court Judge has jurisdiction to transfer case 
from one Court to another independently of S. 24. (Vol 
22) 1935 All 750 (750). 

[7] High Court in insolvency jurisdiction cannot 
withdraw insolvency proceedings pending with a Sub- 
Judge in the presidency. (Vol 12) 1925 Bom 543 (545) : 
49 Bom 788. 

[8] High Court cannot transfer a petition for setting 
aside an election under S. 19 (1), Bombay Local Boards 
Act before an Assistant Judge. (Vol 32) 1945 Bind 9 
(11) : I L R (1944) Kar 888. 

[9] Section 150 relates to transfer of general business 
of Court — S. 24 contemplates transfer of particular 
case or cases pending. (Vol 4) 1917 Mad 272 (273). 

[10] There is a clear distinction between orders of 
transfer and administrative orders allocating business 
to particular Judges. When once a Judge has taken 
cognizance of a suit any order removing the suit from 
his file is an order of transfer. (Vol 28) 1941 Bom 69 
(71) : I L R 1941 Bom 131. 

[11] Section 24 is exhaustive of the judicial power to 
transfer suits and no Court has jurisdiction to transfer a 
suit from one Court to another unless both Courts are 
subordinate to it and even a High Court has no power to 
compel its institution in any Court beyond its jurisdic- 
tion. This power is entirely diifferent in character and 
legal efiect from the one in ease of an order returning 
the plaint with a view to its presentation in the proper 
Court. (Vol 3) 1916 Nag 31 (32, 33) : 13 Nag L R 81. 

[12] The powers of transfer under S. 23, Bombay 
C^vil Courts Act, are controlled by S. 24, Civil P. C., and 
are lijinited to administrative orders allocating business. 
H^ee im^^otder of transfer (under S. 23, cl. 5, Bombay 
Ci'ril Courts Act), after another Subordinate Judge has 
taken cognizance is incompetent. (Vol 26) 1939 Bom 
485 (486) : I L R (1939) Bom 472. 

[13] Interlocutory .application pending before the Dis- 
trict Munsif to punish the’ defendant for disobedience of 


an ad interim injunction granted by the Munsiff,. 
cannot be transferred by the JDistriet Judge or the High 
Court. Section 24 does not apply. (1911) 21 Mad L Jour 
829 (831). 

[14] Sections 24 and 141, Civil P. C., and S. 107,. 
Government of India Act, are inapplicable to Legal 
Practitioners Act. (Vol 3) 1916 Pat 115 (116, 117) : 1 
Pat L Jour 576 : 18 Cri L Jour 132. 

[15] Madras City Civil Court not competent to try 
small cause suit — Chief Justice of High Court has 
power to transfer small cause suit to City Civil Court 
not under S. 24, but only under Madras City Civil Court 
Act (1892), Ss. 3, 5. (Vol 5) 1918 Mad 483 (483). 

[16] Transfer of Judge with Small Cause powers 
pending suit — Successor not invested with such powers 
— Order of Additional District Judge to successor draw- 
ing his attention that certain small cause cases be dis- 
posed" by him under S. 35, Provincial Small Cause 
Courts Act — Order held was not an order of transfer 
within meaning of S. 24, Civil P, C., but to be one under 
Provincial Small Cause Courts Act (1887), S. 35, (Vol 
18) 1931 All 574 (577, 578) : 54 All 171 (FB). 

[17] Decree cannot be transferred for limited purpose, 
i. e., to share in rateable distribution of sale proceeds. 
(Vol 4) 1917 Pat 221 (222). 

3. “Application of parties”. — [1] High Court 
having refused to transfer on its own motion can do so 
on an application therefor. (Vol 10) 1923 All 153 (158). 

[2] if the application for the transfer of a ease, 
made to a District Court, proves ine^eetive, the High 
Court can transfer the case on application. (1910) 11 
Cal L Jour 218 (219). 

[3] Application to transfer suit from Court of Small 
Causes to City Civil Court can be entertained. (Vol 27) 
1940 Mad 9 (9) : I L R (1940) Mad 251. 

[4] Certain suits tried analogously and governed by 
same judgment — Appeals pending in High Court from 
some of these suits — Appellant wanting transfer of rest 
of appeals pending in lower Appellate Court to High 
Court for analogpus trial of them with those pending 
in High Court can do so by one application, (Vol 27) 
1940 Cal 84 (85) : I L R (1939) 2 Cal 264 »$> (Vol 6) 
1919 Pat 376 (377) : 4 Pat L Jour 13. 

[5] Application to withdraw petition under Provin- 
cial Insolvency Act from Subordinate Judge and trans- 
fer to High Court is not maintainable. (Vol 15) 1928- 
Mad 1091 (1092) : 52 Mad 57. 

[6] “Parties’* means parties to the suit, appeal, or 
proceedings, the transfer of which is sought. (Vol 3) 
1916 Nag 123 (126) : 13 Nag L R 203. 

[7] The creditor who has received notice in in- 
solvency proceedings is a party entitled to apply for 
transfer. (1898) 22 Bom 778 (782), 

[8] Application under S. 24 frivolous — Opposite 
party must be allowed substantial costs. (Vol 32) 1945 
Oudh 233 (285) : 20 Luck 382. 

4. “At any stage*’ [1] The cases decided under 

the old Code show a coDidict (a) as to whether a suit 
could be -withdrawn or transferred after the hearing had 
once commenced ; (b) as to whether the District Court 
could re-transfer a case once withdrawn or transferred; 
and (c) whether it could transfer or withdraw a 
case remanded by the High Court. By the addition df 
the words ‘at any stage* and the addition^of ol: (1) (b) (iii> 
this confliot is now set at rest. 

[2] District Court*s power to transfer cases is wider 
than under old law. (Vol 1) 1914 All 236 (238). 

[3] District Judge can transfer case remanded by 

High Court for disposal according to law. (Vol 9) 1922 
All 35 (36) ; 44 All 211. * 

[4] Where an Appellate Court remands a suit for fresh 
disposal on the merits the Court which fi.rst decided 
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it, the District Judge can transfer it to his own file and 
decide it. (1913) 9 Nag L R 40 (41). 

[5] High Court remanding appeal to District Judge — 
Transfer by latter to Sub- Judge — Jurisdiction as to dis- 

^ posal by Sub-Judge not objected to— Irregularity — Deci- 
sion on merits not affected — Power for transfer much 
wider under the new Code. (Vol 2) 1915 Mad 446 (447). 

[6] Judge arriving at findings on evidence — Decree 
set asid.e and case remanded on appeal — High Court 
can exercise power of transfer. (Vol 20) 1933 Oadh 
154 (165) : 8 Luck 347. 

[7] Chamber Judge has power to transfer case under 
Ss. 302 and 303, Succession Act, to his own Court at 
any stage. (Vol 26) 1939 Lah 463 (465). 

[8] High Court has power to transfer part-heard case 
from one Court to another. (1903) 26 Mad 595 (596). 

5. Competent Court. — [1] A Court is not com- 
petent to try the suit unless it has jurisdiction to do so. 
The jurisdiction of a Court depends not merely upon the 
nature of the subject-matter of the suit but also, in the 
case of most subordinate Courts, upon the pecuniary 
value of the suit, and in the case of all upon the local 
limits of their jurisdiction. (Vol 7) 1920 Pat 29 (30) : 5 
Pat L Jour 588. 

[2] The word ‘‘competent” refers to pecuniary juris- 
diction only. (Vol 19) 1932 All 660 (661) : 54 All 824'J« 
(Vol 19) 1932 Bom 486 (487) : 56 Bom 387. 

[3] “Competent” does not include competence as to 
territorial jurisdiction. (Vol 20) 1933 Oudh 154 (155) : 8 
Luck 347. 

[4] Transfer of ease under S. 24 — Two Courts need 
not have concurrent territorial jurisdiction, (Vol 19) 
1932 All 660 (661) : 54 All 824. (136 Ind Oas 384, Dis- 
sented from ) 

[5] Suit can be transferred only from one competent 
Court to another. (Vol 17) 1930 Lah 195 (196). 

[6] Small Cause suit can be transferred to regular 
Court having pecuniary jurisdiction — “Competent to 
try” means having jurisdiction to do so — Section 24 is 
saving clause to Provincial Small Cause Courts Act (9 
[IX] of 1887), S. 16. (Vol 19) 1932 Mad 683 (683, 684): 
55 Mad 960. 

[7] District Judge cannot transfer ease to Sub-Judge 
unless latter is competent to try suit. (Vol 22) 1935 All 
696 (696) : 58 All 856&(1910) 34 Bom 411 (415, 416). 

[8] Transfer of revenue case in Sub-Judge’s Court to 
another Court is competent. (Vol 18) 1931 All 28 (29) : 
53 All 62. 

[9] Provincial Small Cause Courts Act is no bar to 
exercise of power of transfer by District Judge under 
S. 24 — Two suits arising out of contract of opposite 
parties — One filed in Small Cause Court and another in 
Munsif’s Court as regular suit — District Judge transfer- 
ring both cases to Sub- Judge to be tried as regular suits 
— Subordinate Judge not having Small Cause powers — 
Order is valid and Subordinate Judge has jurisdiction, 
(Vol 21) 1934 All 530 (530), 

[10] Where a Sub-Judge to whom a suit is, on 
-remand from the High Court, transferred by tie Judge 
who had originally tried it, tries the suit with the 
consent of the parties his decision cannot be questioned, 
as it is only a case of irregular assumption of jurisdic- 
tion by a competent Court. (Vol 1) 1914 Cal 638 (640). 
(3 Cal W N 763, disting.) 

[11] Section 24 applies to execution proceedings — 
Competency does not refer to territorial or pecuniary 
competency — There may be other kinds of incompe- 
tency so far as executing Cdiirt is concerned. (Vol 13) 
1926 Mad 421 (425) : 49 Mad 746. 

[12] Court to which execution is transferred has 
jurisdiction to execute. (Vol 4) 19X7 Pat 221 (223). 

[13] Under S. 31 (b), Presidency Small Cause Com’ts 


Act the Civil Court to which a decree might be trans- 
ferred for execution must be competent to deal with itr 
(1910) 37 Cal 574 (578). 

[14] Court newly constituted and empowered to try 
cases presented to it is not competent to try and dispose 
under cl. (1) (b) (2). (Vol 6) 1918 Mad 100 (101). 

[15] Application for review — Section 24 does not 
contemplate transfer to Court other than that by which 
judgment was pronounced. (Vol 6) 1919 Nag 143 (143, 
144). 

6. District Court — Powers of. — [1] District Judge 
can transfer suit remanded to one Court by Additional 
District Judge to another Court under his control. 
(Vol 20) 1933 Lah 29 (31): 13 Lah 806. 

[2] District Judge can transfer small cause suit from- 
Small Cause Court to another Court not exercising small 
cause powers. (Vol 22) 1935 All 350 (351) (Vol 22) 
1935 All 690 (691) ^ (Vol 19) 1932 Nag 49 (49) : 27 
Nag L R 307. 

[3] Senior Subordinate Judge can transfer ease from 
one Subordinate Judge to another for administrative 
convenience — But if he takes cognizance of case, only 
District Judge or High Court can transfer it. (Vol 22) 
1935 Bom 286 (287): 59 Bom 466. 

[4] Power to transfer eases can be delegated by Dis- 
trict Judge to Subordinate Judge — ^It must be exercised 
in accordance with law and in regard to cases pending 
in Subordinate Courts. (Vol 6) 1919 Lah 27 (28) : 1 
Lah 158. 

[5] Subordinate Judge has no jurisdiction to transfer 
suits unless power is conferred under the Punjab Courts 
Act (1914), Ss. 37 and 44. (Vol 4) 1917 Lah 37 (38). 

7. Grounds of transfer. — [1] Transfer of suit— 
Rules of equity, justice and good conscience should be 
followed. (Vol 3) 1916 All 255 (256). 

[2] The transfer of a case from one Court to another 
is an extraordinary procedure; and some good cause 
must be shown before it is granted. (Vol 1) 1914 All 
318 (318). 

[3] Case may be sometimes transferred on ground 
of convenience, but it is no test by which transfer 
should be determined. (Vol 6) 1919 AU 397 (397, 398): 
41 AU 381. 

[4] Convenience of parties is the basis of statutory 
jurisdiction. (Vol 14) 1927 Nag 219 (220). 

[5] Convenience of parties is a good ground for 
transfer. (Vol 10) 1923 Oudh 30 (31) * (Vol 9) 1922 All 
65 (66): 44 All 278. 

[6] An application to transfer a ease from one city 
to another should not be granted if there is no balance 
of convenience on the side of the trial in the other city 
nor there are grounds to suppose that greater justice 
would be done by the transfer. (1910) 8 Ind Oas 449* 
(451) (Low Bur)*(1883) 6 All 60 (62). (Where there was 
no balance in favour of either justice or convenience on 
the side of the Court to which the suit was desired to- 
be transferred, held no transfer.) 

[7] A transfer of a suit will not be ordered, when no^ 
great inconvenience wiU be caused to the defendant by 
the trial of the suit in the Court in which it is filed. 
(1909) 1909 Pun L R No. 77, p. 278 (279). 

[8] Defendant’s convenience is no ground for transfer 
— Suit for dower pending at B — counter to it suit for 
restitution of conjugal rights filed by husband at S — 
Transfer of suit at B, was allowed. (Vol 20) 1933 Lah 
635 (636). 

[9] Delay of 12 days in applying for transfer is not 
sufficient to warrant refusing a remedy which should 
ultimately be convenient to both parties. (Vol 26) 1938* 
Mad 745 (746). 

[10] Plaintiff has right to choose his forum— Appli- 
cant under S. 24 must make out strong case for transfer 
— Court should not interfere unless expense and diffi- 
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oulties are so great ad to lead to injustice. (Yol 17} 1930 
Lah 944 (944) S' (Yol 18) 1931 Lab 115 (115, 116). 
(Burden to make out strong case for transfer is on 
applicant.) S (Yol 3) 1916 All 255 (255) S (Yol 2} 
1915 Mad 608 (610) S (Yol 7} 1920 Pat 365 (365, 366). 
(Abuse of process of Court is good cause.) 

[11] Reasonable apprehension that petitioner will 

not get fair trial is necessary. (Yol 21) 1934 Lah 762 
(763)«‘(Vol 10) 1928 Lah 564 (566) (1903) 1903 Pan 

Re No. 88 p. 386 (889). 

[12] Court discussing suit, pending before it, outside 
■Court with relation of party — Case should be trans- 
ferred. (Yol 21) 1934 All 448 (449). 

[13] Daughters of Judge married to plaintiff’s son 
and his brother’s sons respectively — Relationship is 
close — It is fit case for transfer under S. 24. (Yol 19) 
1932 Sind 206 (207). 

[14] Suit for value below Rs. 500 rightly instituted 
in Honorary Munsif’s Court — Munsif informing Dis- 
trict Judge that he was related to one of patties — Dis- 
trict Judge transferring case to Munsif, not being Small 
Cause-Court — No second appeal lies from decision of 
Munsif. (Yol 22) 1935 All 574 (575)*(1884) 10 Cal 915 
■(917). (An officer, who exercises judicial and executive 
functions, having himself dealt with a certain matter 
and formed and expressed an opinion upon its merits 
in his executive capacity and having further advised 
and directed litigation in support of his view is dis- 
■qualified from dealing as a Judge with the same question 
when it comes into Court, and has to be dealt with 
Judicially.) 

[15] The mere fact that the main question in the 
two cases is the same is no reason for transferring the 
appeal pending in the District Court to the High Court. 
(Yol 31) 1944 Lah 440 (440). 

[16] The fact that the case will involve difficult 
questions of law is not alone a sufficient ground for 
■transfer. (1910) 8 Ind Cas 444 (444) (Low Bur). 

[17] Order of removal from office of ghatwal passed by 
■Commissioner — Declaratory suit in Subordinate Judge’s 
Court — ^Mere fact that Subordinate Judge is subordinate 
to Commissioner in his executive capacity is no ground 
for transfer of suit. (Yol 20) 1933 Pat 638 (639). 

[18] Fact that Judge has decided point of law in 
'previous case is no reason for transfer in subsequent 
ease involving same point. (Yol 25) 1938 Nag 126 (127): 
I L R (1939) Nag 631 ^ (Yol 17) 1930 Lah 176 (176) 
^ (Yol 8) 1921 Lah 357 (357). 

[19] The fact that a subordinate Judge took an 
erroneous view of law in a case analogous to the one is 
‘no ground for the District Judge to withdraw the suit 
and transfer it to his file. The District Judge ought not 
'to withdraw the suit and take it on bis file to dispose it 
of on a preliminary point ; be cannot do so under 
B. 24, if he does not wish to try it finally. (1912) 15 
•IndOas 569 (569) (Cal.). 

[20] Dwision by Judge in previous case on question 
of fact arising 'in subsequent case before same Judge is 
no ground for transfer of subsequent case. (Yol 31) 1944 
Lah 400 (401). 

[21] Expression of opinion on certain points in a 
■^evious case is not a ground for transfer, (Yol 13) 1926 
Lah345 (345>. 

[2^1 Prejudice of Judge against party’s pleader is no 
•grerad temsfer unless it is likely to affect judicial 
of Judge towards the party or the case. (Yol 13) 

1926 Mad 35^S59, 360). 

[23] Exeea^on ]^oceedings ordered to be stayed by 
Court — Order not actually reaching subordinate 
Judge ^ l^rty patting in affidavit stating order had 
*»eea High Court — Judge ordering issue of 


warrant for arrest in spite of such affidavit — Party is 
justified in thinking that J udge was prejudiced against 
him and is entitled to ask for transfer. (Yol 20) 1933 
Lab 915 (915), 

[24] Mere incidents between Judge and party’s 
counsel do not justify transfer. (Yol 21) 1934 Lah 593 
(593). 

[25] Refusal of pleaders to accept brief may be suffi- 
cient ground to transfer a case to another Court but 
not to transfer to another place. (Yol 11) 1924 Oudh 
372 (373) : 27 Oudh Cas 401. 

[26] Expression of opinion by a Judge is not suffi- 
cient ground for transfer when it was elicited by the 
conduct of the plaintiff himself. (Yol 3) 1916 Mad 763 
(763). 

[27] Party having influence in the town is no ground 
for transfer of ease. (Yol 14) 1927 Lah 80 (80). 

[28] Question that P was married to C decided in 
one appeal — Same question necessary to be decided in 
another appeal — Latter appeal should be transferred 
to another Court. (Yol 21) 1934 Lah 539 (540) © 
(Yol 20) 1933 Lah 1033 (1033). 

[29J AYhere the point involved in several appeals 
is the same but only some of those appeals lie as of 
right to the Chief Court, it is competent to the Chief 
Court to direct that all the appeals should be heard in 
the Chief Court without the formality of a transfer 
from the lower appellate Court. (1912) 1912 Pun L B 
No, 189, p. 596 (598). 

‘ [30] Suits relating to same transaction and invol- 
ving common questions of fact and desirable to be 
heard by one Judge — Suits can be transferred to one 
Court. (Yol 19) 1932 Nag 49 (49) : 27 Nag L R 307 
(Yol 13) 1926 Cal 326 (327). 

[31] Same parties filing suits against each other in 
different Courts on same cause of action — Suits should 
be tried by the same Court. (Yol 25) 1938 Mad 745 
(745). 

[32] Three suits tried by the same Court and decided 
by one judgment — Two appeals filed before District 
Judge and one before High Court — Application to 
transfer all appeals to High Court rejected because 
one of the issues was raised specifically in the appeal 
before the District Judge and no great hardship was 
caused to the parties. (Yol 23) 1936 Pat 345 (346). 

[33] Removal of a ease against plaintiff’s will from 
a Court where he lodged ic should be supported by good 
cause. The only good cause depending on the parties is 
where the parties are both willing and jointly ask for 
removal. (Yol 6) 1919 All 397 (397, 398): 41 All 381. 

[34] Transfer is unnecessary if the suit will he more 
expeditiously and more economically decided in the 
original Court. (Yol 15) 1928 Oudh 89 (89). 

[35] Petition for transfer not found to be hona fide 
— Case can be retransferred. (Yol 25) 1938 Lah 95 (96). 

8. Jurisdiction. — [1] Jurisdiction is not restricted 
to place of suing. (Yol 19) 1932 Sind 215 (215): 26 Sind 
L R 277. 

[2] Original Court must be one having jurisdiction. 
(Yol 15) 1928 Mad 400 (400)© (Yol 3) 1916 Cal 456 (458) 
©{Yol 27) 1940 Oudh 164 (169) : 15 Luck 619 ©(Yol 6) 
1919 Pat 345 (348) © (Yol 21) 1934 Sind 95 (96) © 
(Yol 19) 1932 Sind 215 (216) : 26 Sind L B 277. 

[3] Suit filed in proper Court — Jurisdiction of Oofirt 
changing — District Judge can transfer suit to Court 
having proper jurisdiction. (Yol 23) 1936 All 335 (336), 

[4] A District Judge cannot transfer a case to a 
Court whose local jurisdiction does not include an area 
in which the cause of actiqn arose. The mere fact of a 
transfer of a case by District Judge from one Subordi- 
nate Court to another similar Court does not confer 
jurisdiction on the latter unless it is competent to try 
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the suit originally. (Vol 7) 1920 Pat 29 (80):3 Pat L Jour 
-588. 

[5] Suit instituted in District Court — Subsequent 
Government notification empowering First Class Sub- 
ordinate Jndge to hear such suits — Held notification 
was ultra mres and that District Judge had no power 
to transfer case to such Subordinate Judge, 22) 
1933 Bom 172 (174) : 39 Bom 412. 

[6] It is not open to District Court to transfer a 
revenue appeal to a Subordinate Judge as the latter has 
no jurisdiction to trv it. (Vol 22) 1933 All 440 (441): 37 
All 785 : 36 Gri L Jour 1231. 

[7] High Court or District Court has jurisdiction to 
order transfer of case pending in a Subordinate Court, 
whether such Court has or has not jurisdiction to 
entertain it. (Vol 21) 1934 All 369 (571). 

9. Notice necessary. — [1] Order of transfer with- 
out notice to imrties is not legal. \ (Vol 3) 1916 Cal 859 
(839) '$^{Vol 20) 1933 All 178 (178) : 33 All 916 ^-^Vol 7) 
1920 All 249 (249) i$<(Vol 4) 1917 Lah 37 (38) 3*(Vol 3) 
1916 Nag 123 (125, 126) : 13 Nag L E 203. 

[2] Transfer of case at the request of one party with- 
out notice to other party is material irregularity. 
(Vol 13) 1926 All 17 (18) i5{1931) 1931 All L Jour 1061 
(1061), 

[But see (Vol 10} 1923 Oudh 240 (240) ; 26 Oudh 
Cas 62.] 

[3] Transfer without notice is a mere irregularity if 
it does not prejudice the opposite party. (Vol 19) 1932 
Cal 265 (266) *(1910) 21 Mad L Jour 829 (880, 831). 

[4] Notice before institution of application is not 
necessary under S. 24. (Vol 20) 1933 Lah 635 (636). 

[5] Notice is not necessary when Court acts suo 
motu. (Vol 3) 1916 Nag 123 (123, 126) : 13 Nag L B 
203. 

[6] The Chief Court need not issue notice to the • 
opposite party or state reasons for doing so. (1912) 1912 
Pun L B No. 162, page 507 (508). 

[7] Court can dismiss transfer application without 
giving notice or hearing parties. (Vol 80} 1943 Pesh 71 
(72). 

[8] Order of transfer without notice to other party 
can be set aside in revision. (Vol 12) 1925 Lah 189 
(189). 

[9j IVhere the pJaintifi had no notice of his case 
being transferred to another Court and the other Court 
dismissed the suit for his non-appearance, plaintifi is 
entitled to have his suit restored under 0. 9, B. 9. 
(Vol 20) 1933 Lah 558 (359) : 14 Lah 240. 

[10] Transfer without notice — Party may well plead 
that he did not know in what Court he had to appear, 
(Vol 10) 1923 Lah 444 (445). 

[11] Application for transfer of suit — Only notice to 
respondent to appear issued — Applicant has right to be 
heard first. (Vol 3) 1916 All 255 (256). 

[12] Where a defendant took trial in the Court to 
which the case was transferred, though no notice was 
issued to him, he must be deemed to have waived the 
objection and any defect in the jurisdiction of trans- 
ferred Court must be held to have been cured. (1890) 13 
Mad 211 (213). 

10. *’Of its own motion.’^^[l] High Court has 
ample jurisdiction to pass siio motu order of transfer 
under S. 24. (Vol 20) 1933 Lah 671 (675) : 14 Lah 779. 

[2] Action on application of person erroneously 
believed to be party is one suo mot 2 C. (Vol 3) 1916 Nag 
123 (125) : 13 Nag L R 203. 

[3] Suit valued at Rs. 205 filed in the Court of first 
class Subordinate Judge— By District Judge’s adminis- 
trative order, the case was sent to extra joint second 
class subordinate Judge, who was one of the four 
Judges attached to the first class Court— Suit becoming 


one beyond his jurisdiction sent to first class Court with 
a report to the District Judge who granted bis sanction 
— Reid, on reference by the first class Court to High 
Court under O. 46, B. 1, that neither 0. 46, R. 1 nor 
O. 7, E. 10 was applicable — Reid further, that there 
was no legal objection to the High Court transferring 
the case under S. 24 to the Court of the first class 
subordinate Judge. (Vol 28) 1941 Bom 69 (70, 71) ; 
ILR (1941) Bom 131. 

11. Procedure of transferee Court.—[l] Execu- 
tion petition pending in one Court transferred to another 
Court — Latter Court has jurisdiction to issue warrant 
for delivery of possession of property in jurisdiction of 
former Court. (Vol 29) 1942 Oudh 1 (8, 9) : 17 Luck 
249. 

[2] Mortgage suit or its execution proceeding trans- 
ferred by High Court from one Court to another Court 
— Latter Court can order sale of property lying outside 
its territorial jurisdiction. (Vol 27) 1940 Bang 133 (134). 

[3] Where a District Judge transferred to his own 
file a suit commenced by subordinate Judge and dis- 
posed it, as it came to him without taking evidence 
afresh, it was held that the District Judge had not tried 
the case. (1885) 7 All 342 (342). 

12. Revision. — [1] Order of transfer without 
notice to other party can be set aside in revision. 
(Vol 12) 1925 Lah 189 (189) *(Vol 13) 1926 All 17 (18). 
(Transfer of case at the request of one party without 
notice to the other party is material irregularity.)* 
(Vol 7) 1920 All 249 (249j. (Failure to issue notice and 
transfer without hearing parties.) 

[But see (Vol 25) 1938 Lah 95 (95, 96). (No revision 
lies — ^But if application for transfer be not a ho7ia fide 
one, ease can be retransferred.)] 

13. Small Cause Court— Transfer from and to 

—Effect of [1] The words ‘Courts of Small Causes" 

io sub-section (4) includes a Court invested with th© 
powers of a Court of Small Causes, (Vol 4) 1917 All 62 
(64) ; 39 All 214* (Vol 4) 1917 All 484 (485) : 38 AU 
425* (Vol 19) 1932 Bom 486 (487) ; 56 Bom 387* 
(1907) 31 Bom 814 (318). (Case under S. 203 of old 
Code.)* (Vol 16) 1929 Cal 354 (356) : 56 Cal 588* 
(Vol 5) 1918 Cal 187 (187;. (Dissenting from 31 Cal 
1057.)* (Vol 27) 1940 Mad 9 (9) ; I L B (1940) Mad 
251* (Vol 3) 1916 IVCad 891 (894) : 38 Mad 25* 
(Vol 5) 1918 Oudh 160 (161) : 20 Oudh Cas 350. 

[But see (1899) 23 Bom 382 (384).] 

[2] Where a small cause suit is transferred to another 
Court that Court is to be deemed to be a Court of Small 
Causes for the purpose of such suit; its i^rocedure is 
governed by the provisions of the Provincial Small 
Cause Courts Act. (Vol 4) 1917 All 484 (485) : 38 All 
425* (1894) 18 Bom 61 (64)* (Vol 12) 1925 Lah 561 
(562, 563)* (1899) 1899 Pun Be No. 69 p, 808 (310)* 
(1889) 1899 Pun Re No. 77 p. 293 (294)* (Vol 17) 1930 
Nag 133 (134). 

[3] Where the trial of the suit after its transfer is 
under the Small Cause Courts Act, no appeal will lie 
from the decision therein, (Vol 15) 1928 All 609 (609). 
(Revision lies.)* (Vol 26) 1939 All 452 (453)* (Vol 18) 
1931 All 574 (578, 579) : 54 All 171 (F B). (If the case 
is tried under S. 35, Provincial Small Couse Courts 
Act, this result will not follow.)* (Vol 16) 1929 
AU 50 (51) : 50 All 810* (Vol 5) 1918 All 290 
(292); 40 All 525* (Vol 4) 1917 All 484 (485) : 38 All 
425* (Vol 4) 1917 All 62 (64) : 39 All 214* (1883) 5 
All 274 (275)* (Vol 16) 1929 Cal 354 (357) ; 56 Cal 
588* (1903) 1903 Pun Be No. 83 p. 366 (369)* (1897) 
Pun Be No. 58 p. 257 (258)* (Vol 3) 1916 Mad 891 
(894) ; 38 Mad 25. (Express direction by District Judge 
that suit is to be tried as regular suit — Such order 
is without jurisdiction.)* (Vol 22) 1935 Nag 42 (42) : 
31 Nag L B 170* (1897) 10 C P L B 94 (95)* (1899) 
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25. (l) Where any party to a suit, appeal or other proceeding pending in a High Court 
Power of Promn- presided over by a single Judge objects to its being heard by him and the 
dal Governme^it to Judge is satisfied that there are reasonable grounds for the objection, he shaE 
transfer suits. make a report to the ^[Provincial Government] ^ [which] may, by notification 

in the ^[OfiSLcial Gazette,] transfer such suit, appeal or proceeding to any other High Court : 

‘^[Provided that no suit, appeal or proceeding shall be transferred to a High Court without 
the consent of the Provincial Government of the Province in which that High Court has its princi- 
pal seat.] 


Section 24 (contd.) 

2 Oudh Cas 143 (144)»3& (Vol 10) 1923 Pat 49 (50) : 1 
Pat (Vol 6) 1919 Pat 376 (377) : 4 Pat L Jour 13 
(Where there is no Small Cause Court at the time of 
filing the suit, the transferred suit can only be tried as 
ordinary civil suit.) 

[4] As the word ‘suit’ in this section includes execu- 
tion proceedings, a Court to which such proceedings are 
transferred from a Court of Small Causes is a Court of 
Small Causes for the purpose of such proceedings. 
(Vol 13) 1926 Lah 465 (465). 

[5] Where the transfer is made under any other 
provision of law and not under this section, the Court 
to which the proceeding is transferred cannot be deemed 
to be a Court of SmaU Causes. Its decision is appealable. 
(Vol 22) 1935 All 765 (766): 57 All 957. (Case under U.P. 
Honorary Munsif s Act, S. 8)©(Vol 22) 1935 All 141 (141). 
(Do.) (Vol 11) 1924 AU 761 (762) (Do.) ^ (Vol 2) 1915 
All 219 (221) : 37 All 450. (Transfer of case to regular 
side.)®* (1909) 31 All 1 (2)®« (Yol 1) 1914 Bom 302 (302); 
38 Bom 190. (Judge having Small Cause as well as 
regular jurisdiction — Transfer of Small Cause case to 
regular side — Decree is appealable.)®* (1884) 8 Bom 
230 (234)®* (1921) 64 Ind Cas 335 (336) (Lah). (Transfer 
under S. 23, Provincial Small Cause Courts Act.)®<(Vol 4) 
1917 Oudh 104 (104). 

[6] Where a suit is transferred from the original side 
to the small cause side of a Court, the suit retains its 
character as an original suit and will have to be tried as 
such. (Vol 22) 1935 Mad 284 (285). 

[7] Where the Court from which a suit is transferred 
is not a Small Cause Court, the fact that the suit is of a 
nature eognisable-by a Small Cause Court does not make 
sub-section (4) applicable; and if the Court to which the 
suit 5s transferred is not a Small Cause Court, its deci- 
sion will be appealable. (Yol 22) 1935 All 574 (575). 

[8] If the Small Cause Court in which the suit waS 
instituted ceases to exist or the officer invested with 
Small Cause Court powers is transferred from the 
district and there is no other officer possessing such 
powers, sub-section (4) does not apply. In such cases if 
the suit is tried by an ordinary Court, the decision of 
such Court will be appealable. (Vol 23) 1936 Lah 883 
(885)®* (Yol 24) 1937 Oudh 398 (399) : 13 Luck 369. 
( (Vol 18) 1931 All 574 : 54 AU 171 (F B) relied on)© 
(Yol 28) 1941 Mad 103 (105, 106). 

14. Subordinate Courts.— [1] A Munsiff’s Court 
is subordinate to the High Court within the meaning of 
S. 24. (1910) 11 Cal L Jour 218 (219). 

[2] Senior Subordinate Judge empowered by notifi- 
cation under S. 39 (3), Punjab Courts Act, to hear 
appeals lying to District Judge does not cease to be 
subordinate to District Judge for the purpose of S. 24. 
(Yol 26) 1939 Lah 578 (579, 680). 

.., [3] Suit remanded to District Court as sub- Court not 
then functioning — ^Transfer of suit by District Court to 
shb-CtoTart when re-established is legal. (Vol 31) 1944 
, Mad 569 (570). 

L4Q District Judge can transfer suit under S. 92 to 
Judge. (Yol 6) 1919 Oudh 311 (313); 

Pun.L B No. 14 p. 89(40). 


[5] Section 24 (1) (a) does not make the Divisional 
Court a subordinate Court to the High Court so as to 
transfer the petition for alimony on a dissolution of 
marriage to the Divisional Court. (Vol 2) 1915 Bom 261 
(261) : 40 Bom 109. 

[6] Junior Subordinate Judge is not subordinate to a 
senior Sub-Judge for the purpose of S. 24. (Yol 6) 1919’ 
Lah 27 (28, 29) : 1 Lah 158. 

[7] High Court can transfer to its own file a suit 
pending in a Small Cause Court, which is subordinate 
to it. Single Judge on the original side also can exercise 
this power. (1905) 7 Bom L R 143 (143, 144). 

[8] Original side of the High Court cannot transfer 
insolvency ease from one Court to another. (Yol 14) 
1927 Bang 105 (107) : 4 Rang 554. 

[9] Judicial Commissioner’s Court — Transfer from 
Subordinate Court to Court not subordinate is ultra 
vires. (Vol 11) 1924 Nag 152 (152). 

[10] Divisional Court in matrimonial jurisdiction is* 
not subordinate to High Court. (Vol 2) 1915 Bom 261 
(261, 262) : 40 Bom 109. 

15. Sub-section 1, cl. (b). — [1] Section 24 (1) (b) 
is wide enough to enable the District Court to withdraw 
a transmitted execution proceeding and dispose of it. 
(Vol 2) 1915 Mad 920 (920) ; 39 Mad 485. 

[2] Court transferring decree for execution can re- 
call it/ (Vol 13) 1926 Bom 271 (272) : 50 Bom 489. 

[3] A District Court can re-transfer a suit to the file 
of subordinate Court from which it had taken it to its 
own file. (1909) 36 Cal 193 (204). 

[4] High Court can re-transfer, in revision, to origi* 
nal Court even before the suit was filed in the Court to 
which it had been transferred. (Vol 10)1923 All 249(249). 

[5] Letters Patent Madras Cl. 13 — Cl. 16 does not 
enable the High Court to quash interim objection order 
in a case recalled to itself and re-transfer it to the origi- 
nal Court. That power is conferred by S. 24. (Vol 32) 
1946 Mad 69 (70) ; I L B (1945) Mad 389. 

16. Suit, appeal or other proceedings. — [1] 
“Suit” includes execution proceedings. (Vol 12) 1925 
All 276 (277) : 47 All 57 ©(1898) 22 Bom 778 (782) 
©(Vol 2) 1915 Mad 920 (920) : 39 Mad 485. 

[2] Execution application may be validly transferred 
under S. 241 (Vol 12) 1925 All 276 (277) : 47 All 67. 

[3] The word ‘suit’ occurring for the second time in 
sub-section (2) includes ‘proceedings’. (Vol 23) 1936 
Pesh 66 (61). 

[4] Phrase “other proceeding” in S. 24 covers trans- 

fer of disposal of claim under U. P. Encumbered 
Estates Act from Court of one Special Judge to another 
— ^Transfer in sub-cl. (iii) of cl. (b) covers retransfer of 
decided case from transferee Court. (Vol 25) 1938 Oudh^ 
217 (218) : 14 Luck 272. . ^ 

[5] Transfer of suit implies transfer of bM 

ings arising out of suit. (Vol 28) 1941 All 140 (143) : 
I L B (1941) All 290. 

[6] A High Court can call and- transfer winding up 
proceedings under the Companies Act to its own file, 
(1887) 9 All 180 (182). 

[7] Section 24 does not apply to proceedings under 
Criminal P. C., S. 476. (Vol 14) 1927 All 469 (469, 
470) ; 49 All 460. 
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( 2 ) The law applicable to any suit, appeal or proceeding so transferred shall be the law 
which the Court in which the suit, appeal or proceeding was originally instituted ought to have 
applied to such case. 

[c/. 1882, SS. 20, 21.] 

[a] Stibstituted by A. 0. for “Governor-General in Couneil”. [b] Substituted, ibid, for “who**, [c] Substi^ 

tilted, ibid, for “Gazette of India**, [d] Inserted, ibid. 

Objects and Reasons. 

25 , — Clause 25 of the Bill as introduced has the exercise of such a power may sometimes be neces- 

been rendered unnecessary by the omission of clause 22. sary and it has been brought to our notice that the 

We have accordingly taken it out and have put in its absence of any provision on the point in the existing 
place a new clause taking power for the Governor-Gene- Code has given rise to difficulty. The new clause pro- 

ral in Council to transfer cases from one High Court to ceeds on the analogy of section 527 of the Code of Cri- 

another under certain circumstances. We think that minal Procedure, 1898.*’ — S. C. E. 

Institution op suits. 

l7zstiiiiiio?i of suits, 26. Every suit shall be instituted by the presentation of a plaint or 

in such other manner as may be prescribed. 

[1882, S. 48; see 0. 4, E. l.-l 

Summons and discoveey. 


Smmnons to 27. Where a suit has been duly instituted, a summons may be issued to the 

defendants. defendant to appear and answer the claim and may be served in manner prescribed- 

[1882, S. 64; 1877, S3. 64 and 68; 1859, S. 41. see O. 5.] 

Service of sum^nons 28. (l) k summons may be sent for service in another province to 

iphere defendant resides Court and in such manner as may be prescribed by rules in force in 

in another movvnce, xi. j. • j ± •j 

^ that province. 

( 3 ) The Court to which such summons is sent shall, upon receipt thereof, proceed as if it 
had been issued by such Court and shall then return the summons to the Court of issue together 
with the record (if any) of its proceedings with regard thereto. 

[1882, S. 85; 1877, S. 85; 1859, S. 69.] 


29, Summonses ‘‘[and other processes] issued by any Civil or Revenue Court situate beyond 
Service of foreign the limits of British India may be sent to the Courts in British India and served 
summonses, ag if summonses] issued by such Courts ; 


Section 26 — Note 1. 

[1] A suit commences with the presentation of a plaint. 
(Vol 16) 1929 Mad 480 (480)>P (1899) 22 Mad 256 (258)'J< 
(1896) 23 Cal 723 (729). (Proceeding not commencing 
with plaint is not a suit.)* (Vol 19) 1932 Lah374 (376): 
13 Lah 672. (Do.) 

[2] A suit is instituted in ordinary cases when the 
plaint is presented to the proper officer. Its return for 
amendment and subsequent presentation and acceptance 
by the Court will not constitute a fresh institution of the 
fiuit. (1878-80) 2 All 832 (834). 

[3] Where a Judge accepts a plaint presented to him 
outside Court and after the usual office hours, the suit 
must be deemed to have been instituted on the day on 
which the plaint was so presented. (Vol 11) 1924 Mad 
448 (448):47 Mad 312 (PB.)*(1912) 34 All 482 (486)* 
(Vol 9) 1922 Nag 167 (167) : 19 Nag L R 23. 

[4] Suit is instituted when plaint is filed and not 
when it is registered. (Vol 8) 1921 Cal 277 (279). 

[5] Where the plaint is returned to be presented in 
proper Court of competent jurisdiction, the suit is to be 
considered as instituted on the date of such re-presenta- 
tion, (Vol 15) 1928 Bom 421 (422) : 62 Bom 548. ' 

[6] The presentation of plaint or appeal means that 
it shall be delivered to the proper officer of the Court 
either by the appellant or his pleader. (1892) 15 Mad 
137 (138). 

[7] Sending of plaint by post to Bevenue Officer, who 
is on tour, and compliance of his order such as paying 
batta within a fixed date, held was proper institution of 
suit. (1885) 8 Mad 411 (412), 


[8] A plaint means a private memorial tendered to 
a Court in which the person sets forth his cause of 
action; it is the exhibition of an action in writing. (1899) 
22 Mad 494 (502). 

[9] A writtens tatement claiming a set-ofE will be 
deemed to that extent to be a plaint. (1892) 15 Mad 29 (34) . 

[10] See also O, 4, R. 1. 

Section 27 — Note 1. 

[1] After registration of plaint, summons should be 
issued to the defendant. (1898) 22 Bom 971(972) *(1887) 
14 Cal 204 (207). 

[2] When the order rejecting the plaint is made, no 
summons should -be issued, since S. 27, Civil P, 0., only 
provides summons to issue where suits have been duly 
instituted. (Vol 9) 1922 Cal 234 (235). 

[3] As to the method of issue and service of summons 
see 0. 5; as to summoos to witness, see section 31. 

Section 28 — Note 1. 

[1] It is for the Court which originally issued summons 
to decide whether the service of summons is sufficient or 
not by the Court to which it has been sent for service. 
(1895) 22 Cal 889 (891). 

[But see (1911) 33 All 649 (651, 652)®(1886) 10 Bom 
202 (204).] 

[2] The affixing, taken by itself, is certainly not 
effectual complete service of summons. .Court should 
decide whether the summons is duly served by such 
affixing or not and if it decides in the negative, then a 
new summons must be issued, or substituted service 
directed. (1886) 10 Bom 202 (204). 

[3] As to summons to witness, see section 81. 

See also Order 5, Rules 21 and 23. 
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® [Provided that the Courts issiiing such summonses ‘^[or i:>rocesses] have been established 
continued by the authority of the Central Government or of the Crown Eepresenlative, or tha^ 
the Provincial Government ^[of the Province in which such summonses or processes are] to be 
served has by notification"^ in the Official Gazette declared the provisions of this section to apply 
to ®[such Courts].] 

[1882, S. 650A.] 

[a] Inserted by the Code of Civil Procedure (Amenduient) Act, 1940, (84 [XXXIT] of 1940), S. 2. 
[b] Substituted by S. *2, ibid., for *‘Iiad been", [c] Substituted by A. 0. for the original proviso, [d] In- 
hrted by Act 34 [XXXIV] of 1940, S. 2. [e] Substituted by S. 2, ibid,, for “by whose Courts a summons 

is." [f] For the notifications issued by the Governor-General in Council under this proviso as it stood before 
1st April 1937, see General Eules and Orders Supplement Vol. I, pp. 751 to 775. [g] SuhstittUed by Act 34 
[XXXIV] of 1940, S. 2, for “Courts of the Province". 

30. Subject to such conditions and limitations as may be prescribed the Court may, 
Power to order dis- at any time, either of its own motion or on the application of any 

eorery and the party, — 

(a) make such orders as may be necessary or reasonable in all matters relating to the delivery 
and answering of interrogatories, the admission of documents and facts, and the dis- 
covery, inspection, production, impounding and return of documents or other material 
-objects prodncible as evidence ; 

(b) issue summonses to persona whose attendance is required either to give evidence or to 

produce documents or such other objects as aforesaid ; 

(c) order any fact to be proved by affidavit. 

31. The provisions in sections 27, 28 and 29 shall apply to summonses to give evidence or to 
Summons to taitness, produce documents or other material objects. 


32. The Court may compel the attendance of any person to whom a summons has been 
Penalty for def atilt, issued under section 30 and for that purpose may — 

(a) issue a warrant for his arrest ; 

(b) attach and sell his property ; 

(c) imp)SQ a fine upon him not exceeding five hundred rupees ; 

(d) order him to furnish security for his appearance and in default commit him to the civil 
prison. 

[See 0. 16, Er. 10 to 13, 17 and 21.] 

Objects and Reasons. 


Tbin^ng it unnecessary to impose penal consequences 
for a default of the class indicated in this section, the 
Committee have omitted the last paragraph of S. 136 
of the Code of 1882, which provided that any party 


failing to comply with any order under Chap. Ill ol 
that Code, to answer interrogatories or for discovery,, 
production, or inspection, which has been served per- 
sonally upon him, shall be deemed guilty of an ofience 
under S. 188 of the Penal Code.— See S. 0. E. 


Judgment and deoeeb. 

33. The Court, after the case has been heard, shall pronounce judgment, and on such 
Judgment and decree, judgment a decree shall follow. 

[1882-^S. 198 ; 1877, S. 198 ; 1859, S. 183, See O. 20.] 


Section 30 — Note 1. 

[1] The conditions and limitations referred to in 
this section are to be found in Orders 11, 12, 13, 16 
and 19. 

Section 32 — Note 1. 

[1] Jurisdiction to impose fine vested by S. 32 can 
be exercised only in manner laid down by 0, 16. 
(Vol 16) 1929 All 850 (852). 

[2] Fine can be imposed only’ upon persons not 
appearing in obedience to summons to give evidence 
and required' to give evidence and not on persons not 
required subsequently to produce evidence. (Vol 16) 1929 
;a3 850 (853). 

PQ S^tion 82 applies only when a person has failed 
summons to attend Court and not to 
the ,*^0 .%dls to produce documents 


which he has been ordered to produce. (Vol 16) 1929 Pat 
131 (133) : 5 Pat L Jour 550. 

SECTION 33 ^ SYNOPSIS. 

1. “Pronounce judgment”. 

2. Decree to follow judgment. 

1. “Pronounce judgment”. — [1] Deeisi^ 
must be founded on pleadings or on case comasienfe 
therewith. (Vol 18) 1931 Bang 177 (177). 

[2] A Judge who has not heard any part of the evi- 
dence and before whom no part of the proceedings had 
taken place cannot pronounce judgment till he has given 
parties an opportunity of stating their respective cases. 
(1904) 1904 Pun Ke No 91, p. 345 (347) ® (1886) 1886 
Pun Re No. 110, p. 261 (262) © (Vol 7) 1920 Lah 246 
(247). (Case transferred after arguments — Judgment 
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IKIEBEST. 

84 . ( 1 ) Where and in so far as a decree is for the payment of money,® the Court may, in the 
Interest. decree, order interest at such rate as the Court deems i-easonable to be paid on 
the principal sum adjudged, from the date of the suit to the date of the decree,* in addition to any 
interest adjudged on such principal sum for any pieriod prior to the institution of the suit,® with 
further interest at such rate as the Court deems reasonable on the aggregate sum so adjudged, 
from the date of the decree to tlie date of payment, or to such earlier date as the Court thinks fit. 

( 2 ) Where such a decree is silent with respect to the payment of further interest on such 
aggregate sum as aforesaid from the date of -the decree to the date of payment or other earlier 
date, the Coui-t shall be deemed to have refused such interest, and a separate suit therefor shall 
not lie. 

ri882, S. 209 ; 1877, S, 209; 1861, 8. 10,] 

Objects and Reasons. 


"'Clause 34 , — The -words ‘not being a decree for 
the enforcement of a mortgage or charge* have been 
omitted in this clause and elsew’here in order to mahe it 


Section 33 (contd.) 

pronounced without giving opportunity to parties to 
address any fresh argument — Judgment is liable to he 
set aside.) 

[3] For the method of pronouncing judgment and 
making decree, see 0. 20. 

2. Decree to follow judgment. — [1] It is the duty 
of the Court to draw up a decree in accordance with 
judgment. No adverse inference as to right to appeal 
can be drawn against a party omitting to ask the Court 
to draw up a decree. (Vol 1) 1914 Bom 23 (25) : 33 
Bom 331 ^ (Vol 6) 1919 Lah 53 (54) ; (1919) Pun Re 
No 66 ^(Yol 11) 1924 Nag 271 (274) : 20 Nag L R 131. 

[2] In the case of an original civil suit the decree 
must be quite distinct from the judgment. (Vol 7) 1920 
Lah 395 (396) ; 1 Lah 223. 

[3] After the judgment is pronounced the High 
Court has no power to stop the preparation of decree 
merely because proper court-fee is not paid. (Vol 19) 
1932 Pat 228 (231) : 11 Pat 532. 

[4] Where subsequent to the delivery of judgment 
by High Court on appeal, an application for sealing 
down of debt is died, the practice of remitting such 
application to the lower Court for enquiry and report 
and drawing the decree in accordance with such report 
is contrary to law. (Vol 28) 1941 Mad 929 (931, 932) : 
I L R (1942) Mad 346 (F B). ({Vol 27) 1940 Mad 478, 
overruM.) 

[5] Section 33 is qualified by Succession Certificate 
Act (1889), S. 4 — D^ree cannot be passed till a certi- 
ficate is produced. (Vol 7) 1920 Nag 148 (149). 

[6] Section 33 does not preclude the Court from 
following the practice of preparing a decree when an 
application is made; and it does not preclude the High 
Court from making a rule that where a decree is un- 
necessary no decree be prepared. - (Vol 21) 1934 Pat 266 
(269) ; 13 Pat 371. 

[7] Decree for more than what is claimed in plaint 
cannot be granted without amending plaint. (Vol 19) 
1932 Rang 141 (142). 

[8] No decree should be passed by the Courts which 
on the face of it is improper. (Vol 5) 1918 Nag 224 
(226) : 14 Nag L R 97. 

[9] For the contents of decree, see 0. 20, R. 6. 

SECTION 34 — SYNOPSIS. 

1. Applicability and scope. 

*2. Decree for payment of money. 

3. Decree silent as to interest. 

4. Interest pendente lite and future. 

5. Interest prior to suit. 


clear that a decree for the payment of money does not 
include a decree for sale iu enforcement of a mortgage 
or charge,** — S. C. R. 

6. Mortgage suits. 

7. Rule of damdupat. 

1. Applicability and scope. — [1] Section 34? 
bears no analogy to S. 2 (12), and O. 20, E. 12 deal- 
ing with mesne profits. Interest may be awarded 
under S. 34 as an inducement to prompt satisfaction 
the decree and as a penalty for non-compliance with it. 
Such interest is no part of the claim or relief granted,, 
as in the ease of mesne profits. (1906) 33 Cal 1232 
(1235). 

[2] Claim for interest from date of institution 
suit until payment is like future mesne profits which 
do not fall under S. 7 of Court-feas Act (VII of 1870) 
and hence no additional stamp is required. (1893) 17 
Bom 41 (42). 

2. Decree for payment of money. — [1] It has 

been held in the following oases that the words “decree 
for payment of money’* include claim for unliquidated 
damages: (Vol 27) 1940 Bom 369 (377, 378) : I L R 
(1941) Bom 71 (Vol 12) 1925 Bom 547 (566). (Inter- 
est on damages — ^Where a jparty improperly delays the 
ascertainment of damages for a long time he should be 
penalized by awarding interest from date of suit.}' 
® (Vol 11) 1924 Cal 637 (638). (Court should state its 
reasons for awarding interest on damages.) © (Vol 13) 
1926 Mad 1021 (1023) (1911) 9 Ind Cas 221 (222) 

(Oudh). (Interest on sum claimed for use and occupa- 
tion.) 

[2] But a contrary view is taken in the following 
eases: (Vol 18) 1931 Bom 386 (387) f (Vol 7) 1920 
Cal 737 (739) * (Vol 18) 1931 Sind 121 (124) : 25 Sind 
L R 104. 

[3] Decree for partition and for accounts — Section 
does not apply. (Vol 12) 1925 Bom 406 (409) : 49 
Bom 282. 

3. Decree silent as to interest. — [1] Where a 
decree is silent with respect to further interest from date 
of decree to the date of payment the Court must be 
deemed to have refused to give interest unless it can be 
shown that its silence was due to oversight or mistake 
and a separate suit will not lie for its recovery. (Vol 5) 
1918 Low Bur 136 (137) : 9 Low Bur Bui 78 ^ (1913) 
37 Bom 326 (338, 389): 40 Ind App 68 (PC)* (1896) 23 
Cal 357 (360), (Interest not allowed in the order of Her 
Majesty in Council, cannot be given by Court in this 
country.) * (Vol 27) 1940 Mad 29 (30). (Omission even 
if accidental cannot be rectified.) * (Vol 25) 1938 Mad 
522 (523). (Vol 11) 1924 Bang 275 (277). (Court has no 
inherent powder to grant interest). 

ISee also (Vol 23) 1936 Rang 141 (144). (Buit for ac- 
count of money, received by defendant — Interest before 
decree not claimed nor granted by Court in preliminary 
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decree — It cannot be allowed in working out final 
decree.)] 

[2] It is illegal for Ooint to decree claim for interest 
'by way of amendment of its decree. Order so amending 
decree is open to revision. (1893) 15 All 121 (122, 12B). 

[3] Wbere future interest is not mentioned in decree, 
it is not recoverable by execution proceedings. (1877*78) 
3 Cal 602 (609) : 5 Ind App 78 (PC.) 

[4] Non-mention by appellate Court as to interest 
granted by lower Court amounts to refusal. (Vol 11) 
1924 Mad 102 (103). 

4. Interest pendente lite and future [1] Interest 

pendente lite and future is governed by S. 34. (Vol 22) 
1936 All 505 (506) (F B). 

[2] Court can give interest after suit whether claimed 
in plaint or not. (Vol 18) 1931 Bom 549 (549) : 55 Bom 
‘667 ^ (Vol 19) 1932 Bom 319 (325, 326) ^ (Vol 8) 1921 
Lah. 125 (126) : 2 Lah 266 ^ (Vol 30) 1943 Nag 240 
(242) ; I L R (1943) Nag 555. 

[3] Award of such interest in money decree is discre- 
tionary. (Vol 20) 1933 Lah 352 (353, 354) : 14 Lah 591 
^ (Vol 19) 1932 Lah 312 (314) K (Vol 15) 1928 Lah 954 
(955) (Vol 17) 1930 Mad 721 (723) : 63 Mad 475 ^ 
(Vol 23) 1986 Pat 191 (193, 194) ^ (Vol 21) 1934 Pat 99 
(104]:12 Pat 869, (Widow not entitled to interest on sum 
claimed as maintenance under Hindu law — Interest 
‘Can however be granted from date of suit under S. Sd.)^* 
(Vol 23) 1936 Bang 141 (144). 

[4] Discretion should be exercised on judicial princi- 
>ples. (Vol 6) 1919 Cal 144 (150)«J«(Vol 22) 1935 Lah 307 
(311) (Limitation unnecessarily prolonged — Claim for 
interest is just.) * (Vol 8) 1921 Pat 367 (369). 

[5] Interest pending suit should not be refused in the 
absence of proper reasons. (Vol 6) 1919 Cal 144 (150) * 
(Vol 6) 1919 AU 1K6):42 All 230. (When amount charged 
and claimed exceeds one-third of principal, interest 
after suit may be refused .)'J'(Vol 32) 1945 Lah 35 (43) : 
I L R (1944) Lah 578 (Be-sale of goods — Unreasonable 
tdelay — Interest should be disallowed.) 4' (Vol 21) 1934 
Lah 93 (94) (Delay in filing suit due to assurances given 
by defendant to pay — Interest from date of institution 
to date of decree should not be disallowed.) 4 (Vol 21) 
1934 Lah 32 (33)4(Vol 20) 1933 Lah 440 (441) (Hundis 
not carrying interest — Future interest need not be 
.allowed.) 4 (Vol 1) 1914 Lah 326 (327) (Delay in the 
decision of case wholly due to plaiutifi’s erroneous act — 
Court justified in not awarding further interest from 
date of suit up to realisation.) 4 (Vol 3) 1916 Mad 918 
(918) 4 (Vol 15) 1928 Nag 115 (116) 4 (Vol 13) 1926 
Nag 109 (115) : 22 Nag L R 494 (Vol 22) 1935 Pesh 58 
(59) (Rate charged rather below than above ordinary 
rate — Transaction not usurious — Altering substantially 
■character of transaction by refusing future interest 
-would create unsatisfactory precedent.) 

[6] A Court has discretion under S, 34 of the Code 
to award interest ^ost litem motam at a reasonable 
rate. (Vol 2) 1915 Lah 113 (114, 115) : 1915 Pun Re 
No. 224(Vol 9) 1922 PC 46 (48) (PC)4(1895) 17 All 511 
'(517):22 Ind App 199 (P 0)4(1891) 18 Cal 164 (180) : 
17 Ind App 201 (P C). (The benefit of order under 
S. 34 can go only to the judgment-debtor who is 
party to suit.) 4 (Vol 18) 1931 Nag 91 (93). (Two 
percent, is not extortionate — Compound interesttat 
•tiMbt rate if stipulated should, be allowed.) 4' (Vol 16) 
'^9, Nag' 6 (8), (Interest pendente lite at Be. 1-8 per cent, 
(compound) is not excessive.) 4 (Vol 28) 1941 Pat 276 
^(^0),., (Nine per cent, per annum held fair rate.) 

[7] A pkiktiff is not entitled as of right to the con- 
tract rate of interest from the date of suit to the date 
of decree. But the Court should not refuse to allow the 
.contract rate without assigning any reasons. (Vol 3) 
-1916 Mad 916 (918) 4 (1881) 3 All 91 (107) : 7 


Ind App 196 (P C) 4 (1886) 12 Cal 569 (580) 4 
(1926) 96 Ind Cas 310 (311) (Lah). (Court has power to 
award interest at the contractual rate.) 4(Vol 17) 1930 
Lah 733 (734) 4 (Vol 12) 1925 Lah 128 (129). (Interest 
agreed upon at Rs. 2 per cent. — Court allowed As. 8 
per cent.) 4 (Vol 19) 1932 Mad 109 (110) : 55 Mad 458 
4 (Vol 18) 1931 Nag 91 (92). (Compound and post diem 
interest should be allowed when clearly so stated in the 
deed.) 4 (Vol 21) 1934 Pat 134 (139) : 13 Pat 2004(Vol 
20) 1933 Pat 207 (208). 

[8] Court can give compound interest under S. 34. 
(Vol 21) 1934 Bom 86 (89). 

[9] Interest can be allowed even if money carried no 
interest or, prior to suit, interest had ceased to run due 
to rule of damdupat or other reason. (Vol 11) 1924 Nag 
348 (352) 4 (Vol 16) 1929 Nag 355 (356). 

[10] In a suit for dissolution of partnership, until 
the accounts are taken it is impossible to say what, if 
anything, is due from any partner ; interest, therefore, 
should only be allowed to the plaintiff from the date of 
the final decree and not from the date of the 
plaint. (Vol 17) 1930 P C 185 (187):57 Ind App 245 : 
24 Sind L R 328 (P 0). 

[11] Future interest is discretionary — No improper 
exercise of discretion — Appellate Court will not interfere. 
(Vol 12) 1925 Lah 308 (309) 4 (Vol 19) 1932 All 245 
(246)4(1878-79) 3 Bom 202 (203). (High Court will not 
interfere.) 4 (1913) 37 Bom 326 (339) : 40 Ind App 68 
(P C)4(Vol 20) 1933 Oudh 128 (129) : 8 Luck 315. 

[12] Interest till realization not allowed— No reasons 
recorded by trial Court for refusing interest — Appellate 
Court can consider question. (Vol 30) 1943 Nag 240 
(242, 248) : I L R (1943) Nag 555. 

[13] Where the lower Court has not considered the 
question of interest, the appellate Court may grant it. 
(Vol 14) 1927 Lah 679 (680). 

[14] Interest from date of plaint to date of decree can 
be only on principal sum due and not on the suit amount 
which includes interest. (Vol 30) 1943 Mad 216 (217). 

[15] Future interest at 12 per cent, from date of 
decree till realization is excessive in absence of special 
reason. (Vol 20) 1933 Lah 1011 (1013). 

[16] Interest on decretal amount is generally allowed 
at 6 per cent, unless special reason exists for giving 
higher rate. (Vol 20) 1933 Lah 780 (780). 

[17] Where the rate charged and decreed was 24 per 
cent., interest after decree was not allowed. (Vol 15) 
1928 Lah 811 (811). 

[18] Sale confirmed — Decree-holder claiming interest 
during period between date of receipt of money into 
Court and actual payment of same to him — Aforesaid 
interest can be claimed only if action on judgment- 
debtor’s part prevents or postpones payment — Decree- 
holder held not entitled to interest as claimed as no 
blame could be attached to judgment-debtor. (Vol 29) 
1942 Mad 442 (443, 444). 

[19] Judgment-debtor depositing decretal amount in 
Court and applying not to pay to decree-holder without 
security during pendency of his appeal — In appeal 
amount of decree reduced — Decree-holder cannot claim 
interest since date of deposit, nor judgment-debtor on 
surplus amount deposited by him. (Vol 16) 1920 Lah 
316(316,317). 

[20] Discretion to award future interest to iSuit for 
arrears of rent is not controlled by Oudh Bent Act 
(22 [XXII] of 1886), S. 141. (Vol 6) 1919 Oudh 248 
(248, 249) : 22 Oudh Cas 287 4 (Vol 21) 1934 Oudh 
239 (240) : 10 Luck 357. 

5. Interest prior to suit. — • [1] The question 
whether interest can be granted for the period prior to 
the institution of the suit depends upon substantive law 
and not upon the Civil Procedure Code- (Vol 25) 1938 
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COSTS. 

86. (1) Subject to such conditions and limitations'^^ as may be prescribed, and to the provisions 
Costs. of any law^^ for the time being in force, the costs of and incident to all suits® shall 
be in the discretions^ of the Court, and the Court shall have full power to determine by whom® or 
out of what property and to what extent^s such costs are to be paid, and to give all necessary 
directions for the purposes aforesaid. The fact that the Court has no jurisdiction to try the suit 
^hall be no bar to the exercise of such powers. 

(S) Where the Court directs that any costs shall not follow the event,® the Court shall state 
its reasons in writing. 

(S) The Court may give interest on costs^® at any rate not exceeding six per cent, per annum, 
and such interest shall be added to the costs and shall be recoverable as such. 

[1882, Ss. 218 to 222; 1877, Ss. 219 and 220; 1859, S. 187, R. S. C., 0. 65, R. 1; Jud. Act, 1890, B. 5J 


Section 34 (contd,) 

P C 67 (70) : 65 Ind App 66 : I L R (1938) 2 Cal 72 : 
32 Sind L R 374 (P 0)>3&(1910) 7 Mad L Tim 108 (108). 

[2] Interest for the period prior to the date of suit 
may be awarded if there is an agreement for the pay- 
ment of interest or it is i^ayable by the usage of trade 
having the force of law or under the provision of any 
substantive law entitling the plaintiff to recover interest. 
(Vol 25) 1938 P 0 67 (70) : 65 Ind App 66 : I L R 
(1988) 2 Cal 72 : 32 Sind L R 374 (P C). 

[3] Interest pending suit as also interest after decree 
can be granted but not interest prior to suit under 

S. 34. Interest cannot be decreed upon unliquidated 
damages prior to suit. (Vol 7) 1920 Cal 737 (739) ^ 
(Vol 18) 1931 Bom 386 (387). 

[4] In the following eases it has been held that Court 
oannot allow interest merely because money is detained: 
(Vol 29) 1942 All 96 (101) : I L R (1941) AU 777 ^ 
(Vol 28) 1941 Nag 273 (277) : I L R (1942) Nag 294 ^ 
?Vol 29)1942 Oudh 311(313)'$<(Vol 33)1946 Pat 154(156), 

15] It has been held in the following cases that 
interest can be awarded by wav of damages in such a 
case. (Vol 22) 1935 Cal 39 (67, 68) : 61 Cal 711 
(Vol 17) 1930 Cal 357 (360) : 57 Cal 953*(Vol 18) 1931 
Pat 394 (402) : 10 Pat 628. (Suit for contribution — 
Interest reduced on the amount decreed from 12 per 
•cent, per annum to 6 per cent, per annum allowed from 
•date of institution of suit.) 

ISee also (Vol 13) 1926 Nag 363 (364). (Damages for 
breach of contract for payment of money — Interest as 
damages. 6 per cent, may be proper.)] 

[6] Defendant not withholding money due to plaintifiE 
but ready and willing to pay — Interest can be allowed 
only from date of suit. (Vol 30) 1943 Mad 62 (66) : 
I L R (1943) Mad 430. 

[7] Lessee knowing lessor’s inability to put him in 
possession instituting suit for possession after long 
period is not entitled to interest on premium or rent 
paid by him. (Vol 17) 1930 Cal 385 (387) : 57 Cal 114. 

[8] A widow is not entitled to claim interest on the 
sum which she claims as maintenance under the general 
Hindu law. (Vol 21) 1934 Pat 99 (104) ; 12 Pat 869. 

[9] Arrears of maintenance — Widow herself creating 
ill-feelings between her and her husband’s adopted son 
and leaving husband’s house — No demand for payment 
of arrears made in writing — No damages proved to 
Tesult from withholding of maintenance — Plaintiff is 
nbt entitled to interest on arrears of maintenance on 
equitable principle — But she is entitled to •pendente Hie 
and future interest under S. 34. (Vol 28) 1941 All 43 
(48) : I L R (1940) All 739. 

[10] In a suit for accounts of moneys received by 
defendant, interest before date of suit may be awarded. 
(Vol 23) 1936 Rang 141 (143). 

[11] Interest may be allowed when there is an implied 
agreement to pay interest. (Vol 17) 1930 Lah 985 (991): 
X2 Lah 239, 


[12] Prom entries in pass-book acquiesced in by 
defendant (businessman) evidence of agreement to pay 
interest at monthly rests was presumed. (Vol 19) 1932 
Cal 521 (522) : 59 Cal 662. 

[13] Interest Act (32 [XXXII] of 1889), S.l— Suit for 
money representing depreciation in value of goods 
supplied not being ''debt” nor “sum certain” interest 
cannot be claimed during iDendency of suit. (Vol 7) 
1920 Cal 737 (739). 

[14] Interest was not allowed where written notice 
demanding it had not been given. (Vol 13) 1926 Nag 
64 (65). 

[15] Bihar and Orissa Municipal Act (7 [VII] of 
1922), Ss 130 and 123 — Suit for arrears of tax by 
municipality — Claim for interest prior to suit must be 
disallowed if there was no demand by the municipality 
prior to suit, (Vol 29) 1942 Pat 417 (419). 

[16] Interest allowed by trial Court according to 
contract of parties — High Court will not interfere in 
absence of clear evidence justifying interference. (Vol 20) 
1933 Cal 786 (787). 

6. Mortgage suits. — [1] As to the payment of 
interest in a suit for foreclosure, sale or redemption, see 

O. 34, R. 11. 

7. Rule of damdupat. — [1] The rule of dam- 
dupai applies to a matter of contract and not when it 
has passed into the realm of a decree of Court. (1913) 
40 Cal 710 (714, 715). 

[2] Contractual obligation to pay interest allowed by 
rule of damdupat coming to end before filing of suit — 
Court has discretion to award interest from date of suit 
in addition to interest allowed by rule. (Vol 16) 1929 
Nag 355 (356) ^ (Vol 11) 1924 Nag 348 (352). 

[3] The discretionary power to award interest con- 
ferred on the Courts by S. 34 may be exercised without 
reference to the rule of damdupat. (1898) 22 Bom 86 
(87). 

SECTION 35— SYNOPSIS. 

1. Account suits. 

2. Administration suits. 

3. Appeal, revision and review. 

4. Arbitration cases. 

5. Costs by whom payable. 

6. ''Costs of and incident to all suits.” 

7. Costs shall follow event. 

7a. Costs, subject to conditions and limitations. 

7b. Costs under provisions of any other law. 

8. Costs when shall not follow event. 

9. Decree as to costs — Construction and execu-* 

tion. 

10. Divorce cases. 

11. Extent of costs. 

12. Insolvency and winding-up proceedings. 

IM, 30. 
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13. Interest on costs. 

14. Maintenance suits. 

15. Mortgage suits — See O, 34, R. 10. 

16. Partition suits. 

17. Principles governing award of costs. 

18. Privy Council practice. 

19. Probate cases. 

20. Representative suits. 

21. Return of plaint — Costs. 

22. Separate costs. 

23. Separate suit for costs. 

24. Stamp cases, 

25. Suits by or against minors. 

26. Suits for construction of wills. 


27. Suits for damages. 

28. Trustee cases. 


1. Account suits, — [1] Suit for accounts — 
Defendants disputing liability to accounts — Defendants 
held liable for costs of suit. (Vol 30) 1943 Pat 218 
(227) : 22 Pat 114 * (Vol 7) 1920 Cal 428 (431). 

[2] Successful party can get costs even in preliminary 
decree. (Vol 30) 1943 Pat 218( 227) : 22 Pat 114 * 
(Vol 17) 1930 All 72 (72). 

[3] Suit for accounts — Defendant admitting liability 
as to part — Suit proceeding for remaining claim — Costs 
depend upon result of inquiry. (Vol 7) 1920 Cal 428 (432). 

[4] Where defendant resisted plaintiff’s claim for an 
account in a suit for accounts, costs were awarded to 
the plaintiffs up to and including the hearing by the 
decree directing reference for an account. (Vol 4) 1917 
Cal 557 (568). 

[5] OoinmiSsion for taking aceouhts — Plaintiff suc- 
ceeding is entitled to costs of commission. (Vol 16) 1929 
Cal 719 (723). 

2. Administration suits. — [1] Administration 
{Suit — Litigation effect of deceased’s act — Costs should 
come out of estate. (Vol 18) 1931 Sind 17 (23) : 25 Sind 
LR72. 

[2] In an administration suit official referee directing 
payment of costs of reference cannot direct that they 
are to be paid out of particular property, the subject- 
matter of the suit. (Vol 26) 1939 Rang 108 (109) : 1938 
Bang L R 252, 

[3] Administration — Suit for — Order for costs should 
be so made as to relieve persons with unencumbered 
share. (Vol 16) 1929 Cal 477 (478) ; 56 Cal 447. 

[4] Administration suit — Person intervening for 
possible personal benefit — Claimant is not liable for 
intervenor’s costs. (Vol 8) 1921 Cal 222 (224) : 48 Cal 
352. 

3. Appeal, revision and review. — [1] Appeal 
against order for costs accepting decision on main point 
is not competent. (Vol 17) 1930 Bom 445 (447}'3& (Vol 1) 
1914 Mad 418 (419)® (Vol 5) 1918 Upp Bur 14 (14) ; 
3 Upp Bur Bui 61. 

[2] No appeal lies against order passed by Judge 
directing how costs are to be taxed. (Vol 12) 1925 Bom 
432 (432). 

[3] Court must make some order as to costs — Failure 
to do BO can be corrected in appeal. (Vol 10) 1923 Oudh 
155 (156) ; 25 Oudh Gas 385. 

[4J Appeal Court can disallow costs in eases ap- 
parently tommg under S. 22 of the Presidency Small 
Cause Ocwirts Act. (Vol 11) 1924 Bom 422 (425) : 48 
Bom 531. 


Patties to bear own costs—Appellate Court car 


4Josts in “ 


pay non-appealing party’ 
hi 15) 1929 Lah 177 (178). 


[6] In ordinary cases an appeal for costs will only 
lie when a question of principle is involved, when the 
discretion has not been judicially exercised or when the 
order has been passed in consequence of some misap- 
prehension of law or fact. (Vol 26) 1939 Mad 654 (655)® 
(Vol 20) 1933 All 299 (301) ® (Vol 18) 1931 All 126 
(128)® (Vol 10) 1923 Bom 206 (206, 207) : 47 Bom 559. 
(Discretion not properly exercised — Appellate Court will 
interfere.)® (Vol 16) 1929 Bom 63 (65) : 53 Bom 178. 
(Discretion not properly exercised — Appeal lies.)® 
(Vol 33) 1946 Cal 249 (258) : I L B (1944) 2 Cal 487® 
(Vol 7) 1920 Cal 1009 (1011, 1013)® (Vol 17) 1930 Lah 
234 (234)® (Vol 9) 1922 Lah 229 (230)® (Vol 27) 1940 
Mad 589 (589) ® (Vol 20) 1933 Nag 49 (49) : 29 Nag 
LBS® (Vol 2) 1915 Nag 65 (66) : 11 Nag L R 189® 
(Vol 31) 1944 Oudh 57 (59)® (Vol 24) 1937 Oudh 282 
(283) ; 13 Luck 171® (Vol 32) 1945 Pat 184 (185) : 23 
Pat 927® (Vol 21) 1934 Pat 397 (398)® (Vol 29) 1942 
Pesh 39 (40) ® (Vol 8) 1921 Upp Bur 20 (21) : 4 Upp 
Bur Rul 8® (Vol 24) 1937 Sind 159 (160)® (1912) 6 Sind 
L B 226 (227). 

[7] Order for costs — Second appeal lies where lower 
Courts apply wrong principles or there is error of law in 
awarding costs. (Vol 27) 1940 Mad 589 (589) ® (Vol 13) 
1926 All 419 (420) ® (Vol 6) 1919 All 214 (216) : 41 
All 254 ® (Vol 6) 1919 Cal 947 (947) ® (1912) 13 Ind 
Oas 201 (203) (Cal) ® (Vol 1) 1920 Lah 164 (164) ® 
(Vol 6) 1919 Lah 418 (418) ® (Vol 4) 1917 Mad 876 
(877) ® (Vol 27) 1940 Oudh 310 (312) : 15 Luck 526 ® 
(Vol 21) 1934 Oudh 259 (260) ® (1912) 15 Ind Cas 429 
(430) (Low Bur). 

[8] Letters I?atent (Madras) Cl. 15 — When costs are 
incidental to judgment appeal lies. (Vol 1) 1914 Mad 
418 (419). 

[9] An order passed on motion in a suit for recovery, 
of costs against a solicitor, who acts for a non-existing 
party is an appealable order wfithin the meaning of 
Letters Patent, Cl. 15. (Vol 20) 1933 Bom 317 (321) : 
58 Bom 1. 

[10] A mistake committed by a Court on the point 
of costs is hardly a ground for revision. (Vol 15) 1928 
Lah 800 (802). 

[11] Discretion properly exercised — High Court will 
not interfere in revision. (Vol 32) 1945 Pat 184 (185) : 
23 Pat 927 ® (Vol 17) 1930 Mad 72 (74). 

[12] Court passing decree can adjust costs before it 
even though the decree is appealed against and the 
appeal dismissed. (V ol 13) 1926 Bom 367 (367). 

[13] Discretion of Taxing Master is not generally in- 
terfered 'with by the Court unless he is wrong in 
principle or clearly wrong in detail. (Vol 8) 1921 Bom 
87 (87>: 45 Bom 1234. 

4. Arbitration cases. — [1] Court* has full power 
to grant costs of arbitration when award contains no 
sufficient provision concerning them and the question 
has not been referred to arbitration. (Vol 19) 1932 All 
183 (184) : 54 All 122. 

[2] Court holding that reference to arbitration was 
not valid — Court cannot pass order as to costs of award, 
(Vol 15) 1928 Mad 370 (370, 371). 

[3] Costs of litigation prior to reference to arbitration 
referred to arbitration — Court cannot deal with It, 
(Vol 19) 1932 All 183 (184) : 54 All 122, 

[4] Arbitrator’s fees are part of costs of arbitration. 
The Court has power to award arbitrator’s fees. (Vol 27) 
1940 Sind 190 (190) : I L R (1940) Ear 34. 

5, Costs by whom payable. — [1] No relief asked 
against party — Costs cannot be granted against such 
party. (Vol 17) 1930 Mad 195 (197). 

[2] Defendant’s costs should be on plaintiff who had 
no just claim. (Vol 18) 1931 Cal 76 (78,79) : 58 Cal 561® 
(1931) 32 Pun L R 540 (541). 
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[3] Court exercises its discretion properly in saddling 
real contesting defendants with costs. The discretion is 
absolute, {Vol 33) 1936 Lah 607 (608) : 17 Lah 520. 

[4] Suit abating on ground that deceased defendant’s 
representative has not &en brought on record — Plaintiff 
is not liable to pay costs to defendant’s heirs, (1912) 22 
Mad L Jour 439 (440). 

[5*5 Court can award costs against all or any of defen- 
dants to suit. (Vol 3) 1916 Oudh 30 (37)'3& (Vol 21) 
1934 Lah 739 (739). 

[6] Two defendants— Only one made liable for plain- 
tiff’s “costs of this suit’* — Costs are to include costs in 
respect of other defendant against whom no relief was 
obtained. (Vol 20) 1933 Bom 106 (107) : 57 Bom 589. 

[7] Plaintiff claiming relief against either of two de- 
fendants who disputed their liability — Unsuccessful 
defendant should bear other defendant's costs. (Vol 4) 
1917 Sind 47 (50) : 11 Smd L R 1. 

[5] Appeal by defendant against plaintiff and defen- 
dant 2 which was municipality - Appeal allowed — Plain- 
tiff ordered to bear costs of appellant and municipality 
even though it supported plaintiff. (Tol 33) 1946 Nag 
152 (159) ; I L R (1946) Nag 73. 

[9] Surviving appellant not solvent to pay costs — 
Costs can be ordered against estate of deceased appellant. 
(Vol 21) 1934 All 1 (4) : 55 All 687. 

[10] Privy Council appeal presented but not prosecuted 
— Costs on petition for leave to appeal to Privy Council 
are to be paid by appellant. (Vol 12) 1925 Bom 471 
(472). 

[11] Secretary of State unsuccessful in litigation — He 
is liable to pay costs, (Vol 7) 1920 Pat 182 (185) : 5 Pat 
L Jour 321 : 21 Cri L Jour 475, 

[12] In test oases there should be no order for costs. 
(Vol 26) 1939 Rang 432 (433) : 1939 Rang L R 504. 

[13] As an ordinary rule, only the parties to a litiga- 
tion can be made liable for costs, but in exceptional eases 
a Court may make a stranger to a suit liable for costs. 
(1912) 16 Ind Cas 381 (382) (Cal)* (Vol , 29) 1942 All 
233 (234) : I L R (1942) All 832 (FB)* (Vol 17) 1930 
All 225 (241): 52 All 619* (Vol 20) 1933 Bom 317 (321): 
58 Bom 1* (Vol 29) 1942 Oudh 279 (281)* (Vol 17) 
1930 Mad 577 (579) ; 53 Mad 708* (Vol 28) 1941 Mad 
198 (199)* (Vol 21) 1934 Nag 250 (250). 

6. “Costs of and incident to all suits.” — [1] 
Suit abating on cause of action not surviving death of 
plaintiff — Court can award costs to defendant out of 
plaintiff’s estate — Words “costs of and incident to all 
suits” are wide enough to cover such case. (Vol 7) 1920 
Mad 289 (290) : 43 Mad 284. 

[2] Costs of interlocutory application ordered to be 
costs in cause — Party getting general costs of the action 
is entitled to such costs — Judge hearing the case cannot 
interfere with the order. (Vol 13) 1926 Bom 596 (598, 
599) : 50 Bom 430. (25 Bom 230, overruled.) 

[But see (Vol 11) 1924 Bom 398 (398).] 

[3] Words “costs would abide the result” do not 
mean that costs will follow the result — Discretion of 
Court is not fettered by the expression. (Vol 3) 1916 
Mad 621 (621) : 39 Mad 476 *(Vol 1) 1914 Mad 304 
(304) : 39 Mad 47671. 

[4] Words “costs to abide and follow the result” 
mean that successful party must be given costs. (Vol 6) 
1919 Mad 795 (796) *(Vol 3) 1916 Mad 621 (621) ; 39 
Mad 476. 

[5] Pleader asked to admit genuineness or other- 
wise of document is entitled to consult his client — 
Pleader requesting short adjournment for the purpose 
should not be burdened with costs. (Vol 23) 1936 Lah 
705 (706), 

[6] Section 35 which refers to costs of and incident 


to all suits is wide enough to cover court- fees. (Vol 18) 
1931 Mad 249 (251) ; 53 Mad 716. 

7, Costs shall follow event, — [1] The ordinary 
rule is that costs should follow the event unless there is 
some ground which would be sufficient to deprive 
the successful partv of his costs. (Vol 15) 1928 Mad 346 
(348)* (Vol 32) 1945 All 197 (201) ; I L R (1945) All 
109* (Vol IS) 1931 All 23 (25) : 52 All 991* (Vol 31) 
1944 Bom 205 (210) * (Vol 23) 1936 Cal 277 (279)* 
fVol 16) 1929 Bom 63 (65) : 53 Bom 178* (Vol 7) 1920 
Cal 1009 (1018)* (Vol 20) 1933 Lah 329 (330)* (Vol 13) 
1926 Lah 464 (464)* (Vol 30) 1943 Mad 552 (553)* 
(Vol 30) 1943 Nag 287 (289) : I L R (1943) Nag 511* 
tVol 32> 1945 Oudh 233 (235) : 20 Luck 382* (Vol 3) 
1916 Oudh 279 (281)* (Yol 10) 1923 Pat 420 (422)* 
(Vol 23) 1936 Rang 316 (317)* (Vol 20) 1933 Rang 160 
(161)* (Vol 24} 1937 Sind 159 (160)* (Vol 23) 1936 
Sind 52 (53). 

[2] That amount claimed as cost^ is paltry and suit 
was uncontested is no ground for disallowing costs. 
(Vol 32) 1945 Pat 184 (185) : 23 Pat 927. 

[3] That claim was exaggerated is no ground for 
refusing costs. (Vol 3) 1916 Oudh 279 (281)* (Vol 17) 
1930 All 225 (244) : 52 All 619 (F B)* (Vol 7) 1920 
Cal 1009 (1020)* (Vol 11) 1924 Mad 692 (693). (Exag- 
gerated claim 3 ustifies award of proportionate costs). 

[4] Defendant ex parte — Costs cannot be disallowed 
against him. (Vol 12) 1925 Cal 569 (570). 

[5] Trial Court dismissed plaintiff’s suit with costs— 
Upon appeal the decision was reversed — Plaintiff’s claim 
was decreed with costs — Defendants preferred special 
appeal— Appeal was dismissed but without costs as no 
one appeared for the respondent. (1886) 12 Cal 197 

[6] Evidence partly false— Costs need not necessarily 
be disallowed. (Vol 14) 1927 Mad 474 (475). 

[7] Defendant offering sum considerably less than 
due in full satisfaction — Refusal of plaintiff does not 
disentitle him to costs. (1909) 4 Ind Cas 820 (820) (U B) 

[8] The fact that plaintiff did not issue notice to 
defendant before suit cannot deprive plaintiff of costs. 
(Vol 29) 1942 All 831 (333). 

[9] Defendant succeeding on technical plea — He is 
entitled to costs. {Yol 1) 1914 Cal 746 (751)* (Yol 29) 
1942 Blad 713 (714). 

[But see (Yol 31) 1944 Bom 59 (63).] 

[10] Where the contention which succeeded in the 
High Court was not a meritorious one, the successful 
party was not given costs either in the High Court or in 
the Court below. (Vol 31) 1944 Nag 145 (146) : I L R 
(1944) Nag 419. 

[11] Questions of law raised not easy of solution — 
No ground for disallowing costs. (1913) 23 Mad L Jour 
638 (645). 

[But see (Yol 30) 1943 Pesh 65 (66). (Legal ques- 
tion was not free from doubt — Both parties were 
directed to bear their own costs in all Courts),] 

[12] Plaintiff not accepting suggestion which he 
might have reasonably accepted — No reason for dis- 
allowing costs. (Yol 26) 1939 Cal 131 (134) : I L R 
(1938) 2 Cal 337. 

[13] A party who succeeds on particular issue must 
ordinarily get his costs of that issue. (Yol 5) 1918 Cal 
307 (310, 311)* (1920) 2 Lah L Jour 310 (812). 

[14] Party failing on important issues and succeeding 
on only one — Court is right in ordering that it should 
get only half costs from other party. (Vol 19) 1932 Mad 
470 (471) ; 55 Mad 636 * (Vol 31) 1944 Mad 511 (512). 

7a, Costs, subject to conditions and limitations, 
— [1] As to the conditions and limitations regarding 
the power of the Court to award costs : eee O. IX R. 3, 
0.12 Rr. 2 and 4; 0. 19 B, 3 (2); 0. 21 R. 72 (3);0. 23 
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K. 1 (3); 0. 24 B. 4; 0. 27A B 3; 0, 32 Br. 4 (4) and 
5 (2); 0. 33 Br. 10, XI and 16; O. 34 -B. 10 and 0. 35 
B. 8. 

7b. Costs under provisions of any other law. — 

[1] Administrator-G-eneraVs Act, 1913, section 40 pro- 
vides that a creditor suing the Administrator-General 
shall be liable to pay the costs of the suit unless he had 
applied in writing to the Administrator-General in the 
manner required by that section. 

[2] Land Acquisition Act, 1894, 27 provides that 

if the award of the Collector is not upheld, the costs 
shall be paid by the Collector except in the circum- 
stances set forth in that section. But where the award 
is upheld, the Com’t can, in the exercise of its discre- 
tion under S. 35, Civil P. C,, order the payment of 
costs to the Collector. (See S. 63, Land Acquisition 
Act.) (Yol 28) 1941 Mad 198 (199, 200). 

[3] Legal Practitioners Act, 1879, Ss. 14 and 15 — 
Petition against pl^er charging him with professional 
misconduct dismissed — Subordinate Court has no iDower 
to award costs— High Court, however, can award costs 
when case comes before it under S. 15. (Voi 30) 1943 
Mad 250 (251, 252) : I L B (1943) Mad 385 (S B). 

[4] Presidency Small Cause Courts Act, 1882, S. 22 
provides that in certain suits specified therein no costs 
shall be allowed to the plaintifi. 

[5] Specific Belief Act, 1877, S. 18 (d) provides that 
where the vendor or lessor sues for specific performance 
of the contract, and the suit is dismissed on the ground 
of his imperfect title, the defendant has a right to a 
return of his deposit (if any) with interest thereon, and 
to his costs of the suit, and to a lien for such deposit, 
interest and costs on the interest of the vendor or lessor 
in the property agreed to be sold or let. However, the 
Court can under S. 35, Civil P. C., decline to award the 
defendant his costs in the light of his conduct in the 
suit, even though the vendor’s suit is dismissed. (Yol 27) 
1940 Mad 739 (743). 

8. Costs when shall not follow event. — [1] 
Buie that costs follow event may be departed from in 
proper case according to its circumstances. (Yol 13) 1926 
Bom 189 (194). 

[2] When costs do not follow event, reasons must 
be given. (Yol 12) 1926 Bom 627 (528, 529) ^ (1909) 11 
Bom L B 1187 (1192) ® (Yol 7) 1920 Cal 1009 (1020). 
(Beasons must be in writing.) * (Yol 29) 1942 Mad 713 
(714). (Mere reference to circumstances of case with no 
further detail is not sufficient.) 4* (Yol 16) 1928 Bag 
171 (171, 172) * (Yol 15) 1928 Oudh 224 (225). 

[3] Section 35 (2) is not applicable when suit is not 
decided on merits, (Yol 6) 1919 Pat 257 (258), 

[4] Suits based on immoral contracts — Costs should 
not be allowed. (Yol 16) 1928 Sind 173 (174). 

[5] Costs disallowed as interest claimed was very 
high. (Yol 10) 1923 Oudh 8 (8). 

[6] Where the costs of the suit have been seriously 
aggravated by the defendant’s claim which is unfound- 
ed, he ought not to have the costs which otherwise 
would have been awarded to him. (1892) 19 Cal 253 
(267) : 19 Ind App 48 (P C) © (1911) 33 All 344 (356) : 
38 Ind App 104 (P C). (Baising inconsistent pleas.) 
© (1940) 42 Bom L B 563?^ (564n). (Plaintiff making 
allegation which he could not support.) © (1913) 15 
Bom L B 130 (172) © (1910) 14 Cal W B 1031 (1033) 
© (Vol 17) 1930 Lah 240 (241). (Carelessness of appli- 
cant in revision.) © (Yol 27) 1940 Mad 739 (743). (Un- 
true contentions.) © (Yol 20) 1933 Mad 166 (168) : 56 
Mad 447. (Bad conduct.) © (Yol 17) 1930 Mad 154 
»(158). (Conduct not creditable and straightforward.) 

' ® (Yol 31) 1944 Bag 282 (283) : I L B (1944) Nag 638. 
{ConOxif^ hot hbijf — Costs disallowed.) © (Yol 30) 1943 
,40$ t^5), „,(Paa:^ supe^ng— Conduct of, haras- 


sing — Costs ordered to be borne by each nartv) 
© (Yol 21) 1934 Oudh 10 (11). 

[7] Everything that increases litigation and places 
on defendant unnecessary burden is good ground for 
depriving plaintiff of costs. (Yol 7) 1920 Cal 1009 (1013, 
1014)©(Vol 11) 1924 AU 808 (809) ; 46 All 733. (Deci- 
sion not appealable but bad on merits — Costs not 
allowed.) 

[8] A successful party ought to be deprived of his 
costs if he has needlessly protracted the trial. (Yol 3) 
1916 P 0 110 (113) : 44 Cal 186 : 43 Ind App 249 (PC) 
©(Yol 18) 1931 P 0 289 (293) ; 58 Ind App 381 : 55 
Mad 93 (P C) © (Yol 8) 1921 P C 6 (7) : 45 Bom 718 ; 
48 Ind App 181 (P 0), 

[9] Case decided on point not taken at early stage — 
Costs refused, (Yol 33) 1946 Bag 203 (204, 206) ; I L E 
(1946) Nag 425©(Yol 20) 1933 All 120 (122) : 55 All 68 
©(Yol 30) 1943 Bom 362 (365) © (Yol 31) 1944 Lah 126 
(127)©{Yol 20) 1933 Lah 104 (104)‘® (Yol 16) 1929 Lah 
246 (246)©(Yol 31) 1944 Mad 429 (430) © (Yol 27) 1940 
Nag 8 (13)©(Vol 20) 1933 Bang 38 (38) © (Yol 16) 1929 
Bang 148 (150) ; 7 Bang 75. 

[10] Suit brought without necessity — Costs should 
not be saddled on defendant. (Yol 23) 1923 Bom 342 
(343). 

[11] False defence — Costs disallowed to defendant. 
(Yol 3) 1916 Cal 675 (676) : 43 Cal 190. 

[12] Suit based on law since overruled— Costs should 
not be allowed. (Yol 7) 1920 Mad 567 (568) : 43 Mad 61 
©(Yol 17) 1930 All 167 (168). 


[13] Failure to present case properly — Costs refused 
(Yol 17) 1930 Mad 218 (221) : 53 Mad 480 © (Yol 20) 
1933 All 216 (217) © (1910) 12 Cal L Jour 368 (375) © 
(Yol 19) 1932 Lah 452 (455) : 13 Lah 376. (Inartistic 
drafting of plaint.) © (Yol 14) 1927 Lah 723 (724) © 
(Yol 13) 1926 Mad 642 (643). (Omission to x^oint out 
correct law.) 

[14] Defendant forcing plaintiff into litigation is not 
entitled to costs. (Yol 4) 1917 P 0 80 (84) (P C). 

[15] Government added xmrty at its own request is 
not entitled to costs though successful as objection 
about validity of Act failing. (Yol 33) 1946 Lah 6 (9). 

[16] Plaintiff’s suit for ejectment decreed — ^Bo order 
as to costs as ejectment proceedings could have been 
taken in Small Cause Court. (Vol 8) 1921 Bom 34 (85) : 
45 Bom 1236. 

[17] Successful party ordered to pay costs of other 
party. (Yol 12) 1925 Oudh 561 (565) : 28 Oudh Cas 203 
©(Yol 5) 1918 Cal 464 (465)©(Yol 4) 1917 Cal 469 (477). 

[18] In the following cases costs were not allowed to 

either party : (Yol 1) 1914 Mad 218 (219). (Both parties 
blamed for litigation.) © (Yol 17) 1930 Lab 789 (790). 
(Court making order suo (Vol 2) 1915 Lah 310 

(310). (Both parties making false allegations.)©(Yol 32) 
1945 Mad 253 (255), (Both parties falling and succeed- 
ing in part.) © (1913) 25 Mad L Jour 199 (204) (P 0). 
(Act of Court induced by mistake of parties — Act set 
aside — No order as to costs.) 

[19] In the following cases each party was ordered 
to bear his costs : (Yol 31) 1944 Nag 279 (279, 280): ILB 
(1944) Nag 749. 'Each party responsible for confusion.) 
©(Yol 31) 1944 Gal 385 (386)©(Yol 7) 1920 Cal 669 (673): 
47 Cal 524, (Suit caused by conduct of returning officer.) 
©(Yol 31) 1944 Lah 158 (169). (Divergence of opinion.) 
©(Yol 27) 1940 Lah 182 (183). (Case turning ux)on con- 
struction of Act.) © (Yol 31) 1944 Nag 98 (99) : I L B 
(1944) Nag 170, (Plaintiff’s suit dismissed — Whole 
trouble due to defendant 6 — Costs of defendants 1 to 4 
were ordered from defendant 5 and defendant 5 and 
plaintiff were to bear own costs.) © (Vol-30) 1943 Nag 
299 (302) : ILB (1944) Nag 90. (Plaintiff failing — 
Defendant’s act dishonest.) © (Yol 30) 1943 Sind 242 
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(247) : I L E (1943) Ear 315. (Appellant, whose appeal 
was allowed, asking for leave to amend plaint.) 

9. Decree as to costs — Construction and exe- 
cution. — [1] Decree for costs without indicating pro- 
portions — Decree imposes joint and several liability on 
ail judgment-debtors. (Vol 20) 1933 Pat 24 (25)'a&(Vol 10) 
1923 Pat 215 (216). 

[2] Two defendants jointly represented by one pleader 
— Suit against one dismissed with costs and as against 
other decreed with costs — Judgment silent as to appor- 
tionment of costs — Court should beheld to have allowed 
half oounsePs fee to successful defendant. (Vol 6) 1919 
Lah 30 (31) : 1919 Pun Re No 92. 

[3] Order as to costs should not be interpreted as 
personal order in absence of specific provision. (Vol 17) 
1930 Oudh 167 (168) : 5 Luck 595. 

[4 3 Decree directing that defendants would be entitled 
to half their costs from plaintiff — Costs to be first 
charge on sale proceeds of certain property — Costs held 
could be recovered personally from plaintiff as decree 
gave personal decree to defendants with charge upon 
sale^proeeeds, (1937) 1937 Mad W N 292 (293). 

[5] Reversal of decree in part does not entitle the 
defendant to recover costs unless the Court directs. 
(Vol 14) 1927 Cal 906 (907). 

[6] Decree of appellate Court silent as to costs of trial 
Court — Decree of trial Court as to costs can be executed. 
(Vol 7) 1920 Low Bur 118 (121) : 10 Low Bur Rul 280«5i 
(1912) 16 Ind Cas 381 (382) (Cal). 

[7] Where a consent decree provides that costs of 
one of the parties should be paid to the solicitors, the 
solicitors, though not parties to the suit, can enforce 
the decree. (Vol 19) 1932 Bom 378 (384). 

[8] A decree in a probate case directing that the 
costs of both the parties should be paid out of the estate 
and that joint letters of administration should be 
issued to both the parties cannot be executed by one 
party against the other but the proper course is to sell 
or mortgage a sufScient portion of the estate to pay off 
the costs of the parties. (Vol 1) 1914 Cal 827 (828). 

[9] Execution of decree as to costs awarded in preli- 
minary decree in partition suit need not be stayed till 
the passing of final decree. (Vol 13) 1926 Lah 605 (606). 

10. Divorce cases. — [1] Divorce — ^Husband must 
pay wife’s costs even if her defence fails, (Vol 9) 1922 
All 243 (243). 

[2] Suit for judicial separation — Parties professing 
Jewish religion — Wife praying for order on her husband 
to pay her costs — Costs cannot be paid — Case held 
governed not by Letters Patent (Calcutta), CL 35, but 
by Cl. 12, (Vol 17) 1930 Cal 558 (558, 559) ; 57 
Cal 1089. 

11. Extent of costs. — [1] Ordinarily costs should 
be awarded to parties according to success or other- 
wise in the litigation. (Vol 12) 1925 Cal 297 (299)© 
(1910) 5 Ind Cas 121 (121) (All), (Suit withdrawn with- 
out contest — Only half of pleader’s fee allowed)© 
(1903) 30 Cal 213 (217). (Plaintiffs’ claim allowed in 
part — Parties will pay and recover costs in proportion)© 
(1903) 30 Cal 536 (538)© (Vol 33) 1946 Lah 6 (9)© 
(Vol 15) 1928 Mad 16 (17). (Suit by Hindu reversioner 
against alienees — Costs should be proportionate to each 
alienee’s interest.)© (Vol 31) 1944 Oudh 65 (77, 78) : 19 
Luck 320. (Original value at 11 lacs amended to one lac 
and half — Costs to be on amended value}© (Vol 29) 
1942 Oudh 392 (394)© (Vol 1) 1914 Oudh 118 (122). 
(Court-fee on part of claim withdrawn cannot be in- 
cluded in costs) © (Vol 12) 1925 Sind 275 (280) (Suit 
overvalued — Costs will be allowed on proper valuation). 

[2] Defendant resisting just demand of plaintiff for 
considerable time — Plaintiff can get full costs. (1910) 
1910 Pun L R No. 76 p. 228 (229, 230). 


[3] Plaint rejected at early stage — Excessive costs 
should not be allowed. (Vol 1) 1914 Lah 268 (269) : 
1914 Pun Re No 35. 

[4] Plaintiff finding difficulty in valuing his claim — 
He is entitled to full costs. (Vol 16) 1929 All 214 (218) : 
51 All 509. 

[5] Costs on special scale should not be granted save 
in very exceptional cases. (Vol 8) 1921 Cal 185 (190, 
191) : 48 Cal 427. 

[6] Contract of indemnity — Suit on — Plaintiff should 
be awarded actual costs incurred if reasonable. (Yol 8) 
1921 Mad 544 (545) : 43 Mad 898. 

[7] Case decided on preliminary point — No examina- 
tion of witnesses and argument also not very long — 
Held full ad mlorem costs were excessive. (Vol 20) 1933 
Rang 337 (338). 

[8] Court ought to give successful party such costs 
as are necessary to enable him to place his case properly ■ 
before the Courts. (Vol 8) 1921 Bom 71 (72) : 45 Bom 
1177 © (Vol 17) 1930 Bom 24 (27) : 54 Bom 62. 

[9] Discretion under S. 35 extends in many instances 
to the question whether a particular item should be 
allowed as costs of a party and, if so, for what sum. 
(Vol 32) 1945 Pat 184 (185) : 23 Pat 927. 

[10] Charges incurred in procuring attendance of 
witnesses whether summoned through Court or not can 
be included. (Vol 15) 1928 Lah 800 (801) © (Vol 10) 
1923 Cal 315 (315). (Travelling expenses of witnesses). 

[11] "Witnesses summoned but not examined — Costs 
cannot be claimed by the party summoning them. (Vol 
23) 1936 Lah 681 (681) © (Vol 17) 1930 Oudh 432 (433). 

[See however (Vol 16) 1929 All 873 (874, 875). 
(Witnesses attending but not examined — Still diet 
money can be charged when defence is not disclosed).] 

[12] Respondent lodging a case but absent at hearing 

— Appeal dismissed — Costs up to lodging should be 
aUowed. (Vol 12) 1925 P C 169 (170) : 47 All 459 (P C). 

[13] Person continuing appeal under 0. 22, R. 10 — 
Dismissal of appeal — Such person is liable for full 
costs of respondents and not costs incurred from date of 
his application ‘under O. 22, R. 10. (Yol 20) 1933 Mad 
411 (413) : 56 Mad 469. 

[14] One plaintiff alone appealing making the other 
respondent — Decree reversed with costs — Appellant 
alone must get appeal costs. (Vol 10) 1923 All 119 (120). 

[15] Several defendants — Suit dismissed against all 

— Each defendant is entitled to costs on the basis of 
suit valuation. (Voi 12) 1925 Bom 432 (432). 

[16] Costs recovered by decree-holder from some 
defendants — Remaining defendants are liable not jointly 
but only to the extent of their respective shares. (Vol 
20) 1933 Lah 960 (960). 

[17] Suit by or against Government— Costs, awarded 
to Government — Bill of costs must be taxed without 
reference to arrangement existing between Government 
and its legal advisers regarding their remuneration. 
(Vol 3) 1916 Bom 258 (260) : 40 Bom 588. 

[18] Land acquisition cases — Calculation of — Costs 
should be in same way as in ordinary suits. (Vol 4) 
1917 Lah 337 (338) ; 1916 Pun Re No 126. 

12. Insolvency and winding-up proceedings. — 
[1] Application by creditor for liquidation of company 
made not bona fide — He should be saddled with costs 
of liquidation, (Vol 21) 1934 Lah 746 (750). 

[2] Unsuccessful proceeding by liquidator in winding 
up — Costs are payable out of company’s assets and in 
priority to costs of liquidation, (Yol 15) 1928 Bom 252 
(259, 260) ; 52 Bom 477. 

[3] Receiver is personally liable to pay costs to the 
other side. But he can get Mmself reimbursed out of 
insolvent’s estate. (Vol 18) 1931 Nag 143 (144)©(Vol 19) 
1932 All 288 (289) : 54 All 444 © (Vol 16) 1929 Mad 
105 (106) : 52 Mad 263. 
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[4] Petitioning OTeditox’s petition dismissed •with 
costs — No set off is permissible to petitioning creditor 
to extent of debtor’s attorney’s lien for costs, (Vol 17) 
1930 Bom 516 '(517) : 65 Bom 377, 

13. Interest on costs. — [1] Power of awarding 
interest on costs is discretionary. (Yol 3) 1916 All 303 
(304). 

[2] Interest should not be allowed to run on costs 
until such costs have been actually incurred. (1921) 60 
Ind Cas 345 (346) (Lah). 

[3] Judgment not allowing. interest on costs — Court 
can .include such interest in decree. (Yol 3) 1916 All 
303 (304). 

[4] Court executing decree cannot allow interest on 
costs if not mentioned in decree. (1871) 6 Beng Ij E 
(App) 33 (33), 

. [5] The costs of the Privy Coimeil do not carry 

interest unless such interest is specially mentioned. 
(Yol 21) 1934 Pat 192 (194) : 13 Pat 21. 

[6] Costs bear interest ipso facto at the court rate 
until realisation. (1910) 14 Cal lY N 1093n (109o5i). 

[7] High Court will refuse to allow interest on costs, 
where the decree is silent. (1877-78) 3 Cal 351 (352), 

[8] Court can award decree-holder interest on costs 
which judgment-debtor may be liable to refund to him. 
(Yol 5) 1918 Oudh 119 (120) : 20 Oudh Cas 327. 

[9] Judgment directing decree to be given for certain 
sum with proportionate costs and future interest till 
realisation — Interest held was payable only on principal 
sum decreed and not on costs. (1921) 60 Ind Cas 345 
(340) (Lah). 

14. Maintenance suits.— [1] Costs in maintenance 
suits — Court should see whether claim was prmu fac\c 
exaggerated — Plaintiff claiming Es. 40 per month — 
Court decreeing Es. 31 per month — Claim held was not 
exaggerated so as to order plaintiff to pay defendant’s 
costs on portion disallowed. (Yol 17) 1930 Mad 479 
(483). 

[2] Maintenance suit in forma yaui^eTis by Hindu 
widow — Plaintiff alone should be awarded costs in 
proportion of success. (Vol 7) 1920 Mad 890 (892), 

[3] Hindu widow kept back from information of 
family income and hence claiming maintenance at a 
rate found to be excessive — Defendants coparceners 
putting vexatious pleas to defeat her claim — Direction 
to defendants to pay plaintiff’s all costs is proper. 
(Yol 15) 1928 Mad 216 (222, 223). 

15. Mortgage suits See 0. 34, E. 10. 

16. Partition suits. — [1] Costs in partition suit 
up to preliminary dec^ree — Parties should bear their own 
costs — But the institution fee should he borne pro- 
portionately by all. (Yol 30} 1923 Bom 464 (466)5‘ 
(Yol 2) 1915 Cal 618 (610) : 42 Cal 451^^ (1909) 10 Cal 
L Jour 503 (516). 

[2] It is incorrect that in partition suits, parties 
should hear their own costs up to the preliminary decree. 
The question depends upon the nature of the dispute 
raised. (Yol 29) 1942 Pat 76 (77) * (Yol 17) 1930 Pat 
336 (336) : 9 Pat 773. (Defendants not contesting 
plaintiff's case — Plaintiff is not entitled to costs up to 
preliminary decree.) 

[3] Partition suit — Costs up to preliminarv decree 
should come out of estate. (Vol 7) 1920 Mad 149 (150). 

[4] lu a suit for partition, the Court has a discretion 
to award costs against a party who raises a vexatious 
contention and fails. (1913) 21 Ind Cas 746 (748) (Mad) 
Myol 18) 1931 Cal 573 (574)»J<(1909) 10 Cal L Jour 503 
{516WYol 17) 1930 Lah 229 (230). 

[5] Suit for partition and mesne profits — Preliminary 
decree directing enquiry into mesne profits — Final 
^ree directing payment of mesne profits — Plaintiff 
paylbig’ court-fee at time of execution and seeking to 


recover same from defendants — Direction for court-fee 
held implied and plaintiff held entitled to recover same 
from defendant. (Vol 30) 1943 Mad 689 (689, 690). 

17. Principles governing av/ard of costs, — [1] 
The theory on which costs are now awarded to a plaintiff 
is that the default of the defendant made it necessary to 
sue him, and to a defendant is that the plaintiff sued 
him without cause; costs are thus in the nature of 
incidental damages allowed to indemnify a party against 
the expense of successfully vindicating his rights in 
Court and consequently the party to blame pays costs 
to the party without fault, (Yol 8) 1921 Cal 185 (190, 
191) : 48 Cal 427. 

[2] Court while awarding costs is not confined to the 
consideration of the conduct of the parties in the actual 
litigation itself, but may also take into consideration 
matters which led up to and vrere the occasion of that 
litigation. (Yol 12) 1925 Cal 569 (570)15(1911) 13 Cal L 
Jour 404 (411). 

[3] Award of costs is in the discretion of Court. 
(Vol 33) 1946 Cal 249 (258) : I L E (1944) 2 Cal 487 ^ 
(Yol 29) 1942 All 233 (237) : I L E (1942) All 832 ^ 
(Yol 20) 1933 All 3lf (311, 312)»J*(Vol 28) 1941 Bom 16 
(17): ILE (1940) Bom 837>J<(Yol 20) 1933 Bom 304 (30*5) 
^ (Yol 3) 1916 Cal 126 (135) ^ (Yol 20) 1933 Lah 585 
(587). 

[4] Discretion is a judicial discretion to be exercised 
on general principles and not arbitrarily. (Vol 32 1945 
Pat 184 (184) : 23 Pat 927>J*(1903) 7 Cal IV N 647 (648, 
649)»J< (Yol 7) 1920 Cal 1009 (1013) (Vol 7) 1920 Lah 
164 (164)»a&(1904) 27 Mad 341 (342). 

[5] Discretion should not be limited by artificial 
rules. (Vol 7) 1920 Mad 567 (568) : 43 Mad 61. 

[6] Discretion to be exercised must bo subject to 
limitation prescribed in other parts of the Code. (Yol 24) 
1937 Mad 145 (145). 

[7] Costs by way of disciplinary action are not per- 
missible. (Vol 17) 1930 All 225 (249, 250) : 52 All 619 
(F B). 

[8] Sometimes costs may be of penal nature. (Vol 29) 
1942 All 233 (237) : I L E (1942) All 832 (F B). 

18. Privy Council practice— [1] Privy Council rare- 
ly interferes with costs. (Yol 19) 1932 P C 13 (21) : 59 
Ind App 1 : 6 Luck 556 (P C). 

19. Probate cases— [1] Probate action — Defendant 
making unfounded allegations against i>ropounder — 
Defendant ordered to pay all costs of propounder. (1910) 
7 Ind Cas 301 (313, 314) (Bom). 

[2] Plaintiff seeking to establish will under which he 
was given legacy. The will was not attacked but the 
plaintiff merely put to proof of it. Costs should be 
awarded to both parties out of estate. (Vol 28) 1941 
Mad 502 (504). 

[3] Application for letters of administration failing 
as will was not properly attested — Costs should come 
out of estate? dealt with in will, (Vol 16) 1929 Pat 401 
(404) : 8 Pat 419. 

20. Representative suits — [1] If the representative 
imrty alone is to bear the costs he should be named in 
the order. If the representative and the party he repre- 
sent^ are to bear the coats, then the order should clear- 
ly specify that. (Yol 4) 1917 Bom 141 (148) : 42 Bom 
556. 

21. Return of plaint— Costs — [1] Cornet retfuriiing' 
plaint for presentation to proper Court should itself 
make order as to costs. (Vol 32) 1945 Mad 168 (169) ^ 
(Yol 29) 1942 Mad 35 (35). 

22. Separate costs — ^ [1] Two sets of defendants— 
One counsel engaged — One set of costs should be allowed. 
(Vol 32) 1945 Sind 21 (32) : IL E (1944) Ear 364 
(1887) 9 All 205 (210) ^ (1894) 4 Mad L Jour 281 (281) 

(Yol 21) 1934 Bang 259 (260). 
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[2] Separate appearance of respondents or defendants 
found unreasonable — Onlv one set of costs should be 
allowed. (Vol 28) 1941 Bom 16 (17) : I L E (1940) Bom 
837. 

[3] Separate defendants — Defendant having indepen- 
dent case engaging separate pleader is entitled to sepa- 
rate costs. (Vol 29) 1942 Bom 284 (288, 289) ; I L E 
(1942) Bom 782 *5 (Vol 28) 1941 Bom 307 (309) (Vol 
3) 1916 Mad 575 (577, 578) © (Vol 16) 1929 Oudh 536 
(538). 

[See however (1873) 11 Beng L E 158 (170) (P C). 
(Bespondents having same interests, but severed in their 
defences — Only one set of costs allowed and that to res- 
pondents who first entered appearance.)] 

[4] Two objections under O. 21, B. 58 — Questions 
common but judgment-creditors not connected in any 
way — Two sets of costs should be allowed on objections 
being dismissed. (Vol 30) 1943 Sind 23 (24) : I L B 
(1942) Ear 153. 

[5] Object of plaintiff that if one party was not 
liable other was liable — Two sets of costs can be 
properly awarded. (Vol 20) 1933 All 466 (468). 

Expression “suit dismissed with costs” means 
that plaintiff is to pay costs of all defendants, i. e., two 
or more sets if separate costs have been incurred. (Vol 
29) 1942 Bom 284 (2SS) : I L B (1942) Bom 7S2 ^ (Vol 
28j 1941 Bom 16 (17) : I L B (1940) Bom 837. 

[7] Where more than one plaintiff appear in a suit, 
they are entitled to one set of costs only as between 
them and not to sepaiate sets. (Vol 26) 1939 Bang 108 
(111) ; 1938 Bang L B 252. 

23. Separate suit for costs. — [1] Costs awarded 
by an executable decree — No suit lies to recover costs 
so awarded. (Vol 19) 1932 Lah 257 (257) : 13 Lah 551. 
(Such suit will be barred under S. 47.) 

[See however (Vol 12) 1925 Mad 279 (280, 281): 48 
Mad 482.] 

[2] ^ Costs incurred but not awarded by Court having' 
jurisdiction to award costs — Separate suit to recover 
such costs is barred. (1877-78) 2 Bom 360 (362). 

[3] Per Mears, C, J. — If under any particular pro- 
ceeding the Court is not empowered to grant costs, no 
costs can be granted in an independent action by any 
other Court, (Vol 9) 1922 All 143 (144). 

[But see (1886) 8 AU 452 (461). (Per Malimood J,— 
Where the former Court is not entitled to order costs, 
and costs are incurred, they may be made the subject 
of consideration as to damages in a subsequent suit.) ^ 
(1870) 6 Mad HOB 192 (193) (F B). (District Court 
having no power to grant costs in a suit to compel re- 
gistration of document — Action for recovery of costs 
lies.)] 

[4] Suit by henamidar — Failure of defendant to 

raise question of liability of real plaintiff for costs pre- 
cludes him from raising that question by separate 
suit. (Vol 29) 1942 All 233 (234) : ILB (1942) All 
832 (FB). . 

[5] Becovery of costs awarded against a solicitor 
who^ acts for a non-existent party can be made by an 
application in the suit itself, though a separate suit is 
competent. (Vol 20) 1933 Bom 317 (321): 58 Bom 1. 

[6] Person not party objecting to attachment and 
under erroneous decision ordered to pay costs of other 
side — He can recover sum so paid as damages in sepa- 
rate suit. (Vol 6) 1919 Oudh 31 (32). 

[7] In a suit for damages for breach of covenant for 
title plainliifi can claim costs of litigation in which ho 
was damnified. (Vol 7) 1920 Mad 615 (618). 

[8] Failure of party to disclose in reply to notice 
evidence which he was not under obligation to disclose 
regarding his defence — Suit filed as a result — Defence 
found to be valid — Other party is not entitled to pro- 


ceed with suit only as to costs. (Vol 17) 1930 Bom 
152 (152). 

24. Stamp cases. — [Ij Where a person, whose 
duty is to have supplied the proper stamp, has failed 
to do so, the Court is justified in saddling him with 
costs and penalty. (Vol 32) 1945 Nag 178 (179) : ILB 
(1945) Nag 928. 

25. Suits by or against minors. — [1] Guardian 
ad litem when a party to suit can be ordered to pay 
costs — 0. 32, B. 11 does not restrict S. 35. (Vol 15) 
1928 Mad 590 (591). 

[But see (Vol 16) 1929 All 18 (25) : 50 All 733.] 

[2] Guardian ad litem not a party — Still costs can 
be ordered against him. (Vol 16) 1929 Mad 782 (782). 

[3] Ordinarily next friend must be ordered to pay 
successful defendant’s costs with liberty to reimburse 
himself from minor’s estate. (Vol 31) 1944 Bora 100 
(102) : I L B (1944) Bom 12. 

[4] Suit by next friend in forma i^auporis dismissed 
as false — Next friend can be ordered to pay costs and 
court-fee personally. (Vol 30) 1943 Nag 329 (329, 330) : 
ILB (1943) Nag 775‘aE<(Vol IB) 1931 Mad 249 (250, 251): 
53 Mad 716. 

[5] Institution of suit unreasonable or improper — 
Next friend can be made liable for costs, (Vol 22) 1935 
Mad 886 (887) : 59 Mad tlo. 

[6] No express direction in decree to next friend to 
pay costs — Direction against next friend is not to be 
imported. (Vol 31) 1044 Bom 100 (102, 104) : I L B 
(1944) Bom 12. 

[7] Iklinor defendants contesting suit--Direction that 
non-contestuig defendants only should pay costs cannot 
be justified — Minor defendants should bear costs re- 
coverable from their coparcenary interest in the pro- 
perty. (1935) 18 Nag L Jour 323 (324). 

[8] Minor attaining majority but guardian continu- 
ing to represent him — Guardian is liable for costs. 
(Vol 16) 1929 Mad 782 (782). 

[9] Unsuccessful infant plaintiff can be ordered to 
pay costs out of his estate, (Vol 21) 1934 Oai 474 (477): 
61 Cal 227. 

[10] Charitable society unsuccessfully seeking to be 
made a guardian was held not entitled to costs as expense 
was not for welfare of minor or protection of his estate. 
(Vol 17) 1930 Cal 397 (402) : 58 Cal 15. 

26. Suits for construction of wills. — [1] Litigation 
due to vagueness of testamentary directions — Costs ol 
all parties should come out of testator’s estate, (Vol 12) 
1925 Sind 195 (201) : 19 Sind L E 220 (Vol 1) 1914 
Mad 304 (304) : 39 Mad 476?i. 

[2] Special difficulties in construction df will — 
Successful appellant was ordered to pay all costs of 
respondent. (Vol 1) 1914 P 0 60 (62): 38 Bom 399 (PC). 

[3] Construction of will — Attitude of respondent 
correct and proper — Cause of petitioner justifiahle — 
Costs of both parties ordered to be paid out of testator’s 
estate. (1909) 9 Cri L Jour 214 (218) (Bom). 

27 Suits for damages. — [1] Mere fact that plain- 
tiff claims more than he gets is no ground for depriving 
Mm of costs unless costs have been increased by claim. 
(Vol 7) 1920 Cal 1000 (1013) ^ (Vol 16) 1929 Lah 120 
(134) : 10 Lah 816. 

[2] Defendant purchasing property from plaintiff 
undertaking to pay part of price to his creditors — 
Default by defendant— Suit for damages — Defendant 
satisfying claim after suit — Plaintiff held entitled to 
costs. (1911) 34 Mad 479 (480, 481). 

[3] Costs for claim of moral damages— It is very 
difficult to assess a claim for moral damages, and there- 
fore it is hardly right to order proportionate costs., 
(Vol 16) 1929 Mad 493 (495). 

28, Trustee cases — [1] Trustee is normally entitled 
to his costs out of estate. But if trustee is guilty of mis- 
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^■[354* (1) lim any suit or other proceeding, not being an appeal, any party objects to the 
Compensatory costs in claim or defence on the ground that the claim or defence or any part of it 
respect of false or vexa- is, as against the objector, false or vexatious to the knowledge of the party 
tious claims or defences, |)y whom it has been put forward, and if thereafter, as against; the objector, 
such claim or defence is disallowed, abandoned, or withdrawn in whole or in part, the Court;, if the 
objection has been taken at the earliest opportunity and if it is satisfied of the justice thereof, may, 
after recording its reasons for holding such claim or defence to be false or vexatious, make an 
order for the payment to the objector by the party by whom such claim or defence has been put 
forward, of costs by way of compensation. 

(2) No Court shall make any such order for the payment of an amount exceeding one thousand 
•rupees or exceeding the limits of its pecuniary jurisdiction, whichever amount is less ; 

Provided that where the pecuniary limits of the jurisdiction of any Court exercising the 
jurisdiction of a Court of Small Causes under the Provincial Small Cause Courts Act, 1887, and not 
being a Court constituted under that Act, are less than two hundred and fifty rupees, the High 
Court may empower such Court to award as costs under this section any amount not exceeding 
two hundred and fifty rupees and not exceeding those limits by more than one hundred rupees : 

Provided, further, that the High Court may limit the amount which any Court or class of 
Courts is empowered to award as costs under this section. 

(8) No person against whom an order has been made under this section shall, by reason 
thereof, be exempted from any criminal liability in respect of any claim or defence made by him. 

(4) The amount of any compensation awarded under this section in respect of a false or- 
vexatious claim or defence shall be taken into account in any subsequent suit for damages or 
compensation in respect of such claini or defence.] 

[a] Inserted by the Civil Procedure Amendment Act, 1922 (9 [IX] of 1922), S. 2, which under S, 1 (2) thereof 

may be brought into force in any Province by the Provincial Government on any specified date. It has been. 

so brought into force in Bombay, Bengal, U. P., Punjab, Bihar, C. P., Assam, Orissa and Sind. 


Section 35 (contd,) 

conduct in claiming against trust, he is not so entitled. 
(Vol 28) 1941 Bom 307 (309, 310) (Tol 31) 1944 All 
231 (231). (Suit under S, 92, 0. P. 0. — Mutwalli need- 
lessly denying execution of documents knowing them to 
be genuine •— Mutwalli was ordered to pay half costs of 
suit out of his own pocket.) * (1913) 15 Bom L B 13 
(14, 15) (P C) *5 (Vol 29) 1942 Bom 125 (128) : I L B 
(1942) Bom^ 293. (Suit by trustee not complying with 
S. 92 — He is not entitled to costs out of trust estate.) ^ 
(Vol 4) 1917 Cal 795 ^796) © (Vol 5) 1918 Mad 816 
(821) •© (Vol 26) 1939 Nag 274 (277). 

[2] Trustee suing as plaintiff and incurring liability 
to costs is personally liable for the same unless Court 
orders otherwise. (Vol 22) 1935 Mad 5 (5)1 
Section 35 A — Note 1. 

[1] Costs are to be compensatory and not penal, 
(Vol 18) 1931 Lah 509 (511). 

[2] Suit filed in Civil Court by witness in criminal 
case for recovery of additional expenses — Suit not 
vexatious but only misconceived — S. 35A has no appli- 
cation, (Vol 24) 1937 Pat 477 (479). 

[3] Plaintiff having no possible ground for claiming 
possession conducting suit till end — Order under S. 35A 
against him is justified. (Vol 23) 1936 Oudh 67 (72) ; 11 
Luck 486. 

[4] Next friend of plaintiff can be ordered to pay 
compensatory costs under S. 35A. (Vol 31) 1944 Mad 
81 (81) ©(Vol 17) 1930 AU 577 (578) : 52 All 907. 

^ ® False or vexatious suits brought by plaintiff at 
instigation of defendant A against other defendants — A 
supporting plaintiff’s claim — Suit dismissed — Compen- 
^tory costs can be awarded against both plaintiff and 
^ndant A, (Vol 32)T945 Mad 84 (8*5) ; I L B (1945) 

ol suit Bs. 1300 — Plaintifi awarded 
Bs,,aa»«.fe,eouii6el’6 fee — CJostB under S. 35A held 


should not be allowed, (Vol 25) 1938 All 266 (271) : 
I Ij B (1938) All 370. 

[7] Dismissal for default under 0. 9, B. 8 after 
warning and on account of subsequent extremely repre- 
hensible conduct on part of plaintiff amounts to aban- 
donment of claim — Court can order compensation under 
S. 35A. (Vol 18) 1931 Lah 509 (511). 

[8] Compensation under the section can be awarded 
only after objection by the opposite party. (Vol 13) 1926 
Lah 472 (472) ©(Vol 30) 1943 Mad 286 (288). 

[9] Order under S, 35A has to be passed only after 
recording reasons for holding claim or defence to be 
false or vexatious. (Vol 30) 1943 Mad 286 (288). 

[10] Provisions of Provincial Insolvency Act, (1920),. 
S. 76 are not mandatory — Court exercising discretion 
in matter of costs may apply S. 35 A, Civil P. 0. (Vol 22) 
1935 Nag 207 (208) : 31 Nag L B 365. 

[11] Small Cause Court Judge not vested with juris- 
diction up to Es. 250 cannot grant costs unless em- 
powered by High Court. (Vol 13) 1926 All 554 (555). 

[12] Appeal lies with District Judge from an order of 
Small Cause Court awarding costs under S. 35 A. 
(Vol 13) 1926 All 554 (555) ©(Vol 20) 1933 Oudh 477 


478. 


[13] ' An order under this section is appealable ; see 
S. 104 (ff) — ^But the appellate Court shall not make any 
order under this section in pursuance of any objection 
on which the Court from whose decree the appeal is 
preferred has omitted or refused to make such order ; 
see 0, 41, B. 33, Proviso. 

[14] Order for costs made in case to which section 
does not apply — Order is without jurisdiction and will 
be set aside in revision. (Vol 24) 1937 Pat 477 (479). 

[15] Order under S. 35A by Small Cause Court — 
Even though appeal lies to District Judge, High Court 
can consider order in revision and interfere if necessary* 


(Vol 20) 1933 Oudh 477 (478). 
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PAET II. 

EXECUTION. 

[“Clauses 36-74. — The bulk of the provisions as to execution will be found in the Rules, but the main 
provisions as to the Courts by which decrees may be executed, the question to be determined by Courts executing 
decrees, the limit of time for execution, transferees and legal representatives, procedure in executing, arrest and 
attachment, the relegation to Collectors of power to execute certain decrees, the distribution of assets and resistance 
to execution have been retained in the body of the Bill.”— S. 0. R»] 

Generad. 

36 . The provisions of this Code relating to the execution of decrees shall, so far as they are 
A'gjglication to orders, applicable, he deemed to apply to the execution of orders. 

iComi^are 1882, S. 649, para. 1.] 

37 . The expression “Court which passed a decree,” or words to that effect, shall, in relation to i3he* 
Definition of Court which execution of decrees, unless there is anything reimgnant in the subject 

passed a decree, or context, be deemed to include, — 

(a) where the decree to be executed has been i^assed in the exercise of appellate jurisdiction, 
the Court of first instance, and 

(h) where the Court of first instance has ceased to exist or to have jurisdiction to execute itJ^ 
the Court which, if the suit wherein the decree was passed was instituted at the time of. 
making the application for the execution of the decree, would have jurisdiction to ti:^' 
such suit. 

[1882— s. 649, para. 2 ; 1877— S. 649 ; 1859— S. 296.] 


Section 36 — Note 1. ♦ 

[1] This section applies to all orders that can be in- 
cluded in the definition of the term ‘order’ given in 
S. 2 (14), (Vol 21) 1934 Bom 452 (457) : 59 Bom 10 
(Order obtained by attorney against his client for pay- 
ment of costs.) ©(Vol 23) 1936 Lah 696 (698) (Order 
passed in execution ]?roeeeding.) ©(Vol 2) 1915 Mad 
1222 (1223) (Orders granting day costs.) 

[2] An order made after the dismissal of a partition ' 
suit directing the plaintiff to deposit in Court a certain 
sum of money as remuneration for work done by the 
commissioners of partition is an order within the mean- 
ing of S. 2 (14); it may be executed as a decree. (Vol 12) 
1925 Cal 67 (68, 69) ; 62, Cal 269. 

[3] The following orders can, by virtue of this 
section, be executed as decree : — 

(a) Order for recovery of amount drawn by Court 
Commissioner in excess of his dues. (1910) 6 Ind Cas 
386 (387) (Cal). 

(h) Court sale subsequently set aside — Order for 
refund of money to purchaser. (Vol 6} 1919 Mad 894 
(895). 

(c) An order under 0. 20, R. 11 (2) can be executed 
as if it were a decree. (Vol 12) 1925 Rang 189 (191) ; 2 
Rang 673. 

(d) On a judgment on admission decree need not be 
drawn — Plaintiff may enforce payment as on order in 
execution by reason of S. 36. (Vol 13j 1926 Sind 119 
(120) : 20 Sind L R 216. 

(e) Decree that respondents should have all costs, but 
not mentioning certain costs for which order passed 
subsequently — Order is executable, (Vol 8) 1921 Sind 13 
(15) : 15 Sind L R 11. 

[4] Section 36 is not limited to orders made only 
under Civil Procedure Code. (Vol 21 j 1934 Bom 452 
(457) : 59 Bom 10 (Section applies to order on a notice 
of motion passed by a Chartered High Court.) 

[5] An order passed against guardian under S. 34, 
Guardians and Wards Act (8 of 1890) is not executable 
as it is not one contemplated by S. 2, Civil P. C. (Vol 5) 
1918 Mad 389 (390) : 41 Mad 241. 

[But see (Vol 12) 1925 All 457 (457).] 

[6] The District Judge, acting under a scheme of 
management, framed by a Court, is not acting in a 
judicial capacity— He merely acts as ^persona’designafa,* 


Hence, an order for costs made by him, though legal, is 
not capable of execution. (Vol 29) 1942 Bom 97 (98). 

[7] Where an order is passed in favour of a dead 
person, it is not altogether a nullity — If a party^ is 
dead, the records stand good so far as the living parties 
are concerned and that any disposal of the case notwith- 
standing the death of one of the parties will be valid* 
subject to its being vacated at the instance of the legal- 
representatives of the dead. (Vol 16) 1929 Cal 627 (527).. 

SECTION 37— SYNOPSIS. 

1. Court ceases to have jurisdiction to execute. 

la. Court has ceased to exist. 

2. “Court which passed a decree”. 

3. “To include”. 

4. Proper Court. 

5. Scope and applicability. 

1. Court ceases to have jurisdiction to execute. 
— [1] When once a Court gets jurisdiction to entertain, 
a suit it does not ordinarily lose such jurisdiction by 
reason of subsequent events. (1886) 10 Bom 200 (202) < 
(Amount due under money decree increased by accumula- 
tion of interest — This amount beyond jurisdiction of Court 
—Court does not cease to have iurisdietion.)©(1882) 6 
Bom 582 (583)© (Vol 20) 1933 Cal 684 (687). 

[2] It was argued that Court which passed a decree 
ceased to have jurisdiction to execute it because after the 
passing of the decree a party (e. g., Court of Wards) was, 
added in execution who, had he been a party when the 
suit, wherein the decree was passed, was instituted would 
have deprived tjie Court of its jurisdiction : Held that 
notwithstanding the fact the Court could proceed with 
execution. (Vol 1) 1914 Bom 180 (181); 38 Bom. 662* 

[3] Mortgage decree for sale in respect of properties 
bofia within and without jurisdiction — Court has juris- 
diction to sell in execution properties outside jurisdic- 
tion. (Vol 20) 1933 Lah 687 (687) : 14 Lab 457 © 
(Vol 26) 1939 Cal 403 (409) : I L R (1939) 1 Cal 493 
©(1887) 14 Cal 661 (672) ©(Vol 13) 1926 Mad 421 
(424) : 49 Mad 746. 

[4] Specially empowered Munsif of Court A passing 
decree for over Bs. 1000 — Succeeding Munsif having 
jurisdiction up to Rs. 1000 does not lose jurisdiction to* 
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execute the decree passed by his pDredecessor* (Vol 3) 
1916 Pat 3 (3) : 2 Pat L Jour 113. 

[3] A Court does not cease to have jurisdiction by 
the transfer to a difereut Court by the Provincial 
Oovemment of the area in which the property in res* 
pect of which the decree was passed is situate. (1907) 
30 Mad 337 (339). 

[6] The transfer by the District Judge of the bush 

ness of the Court to another Court does not entail the 
loss of jurisdiction of the former Court. (189B) 25 Cal 
315 (316, 319))J<11900) 27 Gal 272 (274, 275) 4«(1895) 22 
Cal 871 (874, 875) 8) 1921 Pat 152 (154) : 6 Pat 

-L Jour 304. 

[7] Assignment of business to another by District 
Judgo under S- 13 (2) of Bengal, Agra and Assam Civil 
■Courts Act is only arrangement for distribution of civil 
business and does not in any way curtail jurisdiction of 
■Court which passed the decree. (Vol 29) 1942 Cal 321 
(323) : I L B (1942) 1 Cal 289. 

[S] Where a decree is passed in respect of a certain 
XU’operty and subsequent thereto the area within which 
such ]ji-’operty is situate is transferred to the jurisdiction 
of another Court, the Court which i)asscd the decree 
does not cease to have jurisdiction to execute it. Hence 
it can entertain an application for its execution. (Vol 
29) 1942 Cal 321 (323) : I L R (1942) 1 Cal 289 (Vol 
12} 1025 Bom 414 {414)‘J^(Vol 7) 1920 Mad 427 (E B), 
Approved.) ^ (Vol 18) 1931 Cal 312 (316, 317) : 58 Cal 
832 © (1908) 35 Cal 974 (97S)»J< (1901) 28 Cal 238 (240, 
241) ^ (Vol 22) 1935 Mad 933 (935) S* (Vol 7) 1920 
Mad 427 (433) : 42 Mad 821 (In so far as the decisions 
in (Vol 1) 1914 Mad 162 ; 37 Mad 462 ; <Vol 2) 1915 
Mad 602 ; (Vol 5) 1918 Mad 401;(Vol 4),1917 Mod 267 
hold that the original Court cannot even entertain an 
application for execution, they are deemed to have been 
• overruled.) ^ (Vol 6) 1919 Mad 192 (193) : 42 Mad 461 
^ (1928) 107 Ind Gas 195 (197) (Nag) ^ (1906) 9 Oudli 
Oas 281 (283) ^ (Vol 21) 1934 Pat 192 {194):13 Pat 21. 

19] Court passing decree relating to in’Operty — Area 
an which property was situate subsequently transferred 
to jurisdiction of another Court — Court passing decree 
though can entertain execution application yet cannot 
sell the property. (1890) 17 Cal 699 (703, 7o4) (P B). 
(15 Cal 667, overruled.) (1893) 20 Cal 105 (106) (Decree 
should be transferred to the Court having jurisdiction.) 
^ (1881) 6 Cal 613 (515, 519) (Do.) ^ (Vol 14) 1927 
Mad 627 (629) : 50 Mad 882 (ISo jurisdiction to sell — 
Case of mortgage suit — Hote : — This case is overruled 
on another point by (Vol 19) 1932 Mad 418 ; 55 Mad 
801 (S B).) ^ (Vof 11) 1924 Mad 457 (467) (Transfer 
under S. 39 is necessary.) ^ (Vol 7) 1920 Mad 505 (506, 
508): 43 Mad 136 ^ (Vol 4) 1917 Mad 272 (273). (Suit 
tor partition — Decree should be transferred to Court 
having territorial jurisdiction) *3E< (Vol 17) 1930 Oudh 
305 (308, 309). ' 

[10] The CJonrl to which the local area is transferred 
subsequent to the }passing of the decree relating to pro* 
}>6rty can also entertain an application to execute the 
'decree. (1881) 6 Cal 513 (315, 519) © (1901) 28 Cal 238 
(240, 241) (25 Cal 315, distinguished). \ 

[See however (Vol 30) 1943 Mad 449 (450, 453) : 
I L B (1943) Mad 804.] 

[11] Section 150 confers upon the Court of the trans- 
fer|:ed area power to entertain an application for execxi- 
tiotu (Vol 7) 1920 Mad 427 (432) : 42 Mad 821 (PB). 
(Per Wallis, C. J.)© (Vol 11) 1924 Mad 32 (32)* (1906) 
S pudh Caa 281 (283)* (Vol 12j 1925 Bom 414 (414). 

[12] The Court of the transferred area has no juris- 
’ diction to entertain an application for execution. (Vol 

418 (419) : 55 Mad 801 (S B). (The trans- 
' execute only after transmission of decree. 


(Vol 14) 1927 Mad 627 : 50 Mad 882, overruled.) * (Vol 
22) 1935 Mad 935 (935)* (Vol 15) 1928 Mad 746 (751). 

[13] Temporary Court established for one year and 
continued thereafter — Its character as Court passing 
the decree is not lost. (Vol 22) 1935 Mad 849 (849) : 58 
Mad 1009. 

[14] Political Agent having jurisdiction only over 
Birdars — Political Agent passing decree against Sirdar- 

— Thereafter Sirdar dying leaving heirs who were not 
Sirdars : Held Political Agent ceased to have jurisdic- 
tion to execute the decree. (1893) 17 Bom 162 (164). 

[15] Where the Subordinate Judge of B became a 
Court within the jurisdiction of the newly constituted 
Province of Orissa, it was held on a consideration of the 
Government notification that the Court ceased to have 
jurisdiction to execute the decree but that it did not 
cease to exist. (Vol 26) 1939 Mad 463 (464). 

[See also (1881) 6 Gal 513 (519).] 

la. Court has ceased to exist — [1] Court in 
Madras Presidency transferred to new Orissa Province 

— Decree-holder filing execution in Court in Orissa 
Province which passed decree — Execution held not 
properly filed since by Government notification, the 
Court passing the decree ceased to exist, when that 
territory was transferred to another province. (Val 30) 
1943 Pat 423 (424). 

[2] Court passing decree ceasing to exist ^ — Decree 
should be executed by Court having jurisdiction to try 
suit. (Jfel 6) 1919 Pat 367 (368). 

[3] A Court that is abolished can be revived (Vol 13) 
1926 Pat 209 (210) : 4 Pat 688. 

[4] Where the Court which passes the decree is abo- 
lished but is subsequently re-established, it can execute 
the decree provided it would have jurisdiction to try the 
suit to which the decree relates if it were instituted at 
the time of the application for execution. (Vol 13) 1926 
Pat 209 (209) : 4 Pat '688. 

[5] Withdrawal of special jurisdiction vested in 
Court — Court ceases to exist. (Vol 6) 1919 Pat 237 (238). 
(Case under Land Acquisition Act) * (1896) 19 Mad 
445 (448) (Jurisdiction under Small Cause Courts Act). 

2. ^‘Court which passed a decree’* — [1] A Court 
other than the one which passed the decree, is contem- 
plated by the definition of “Court which passed the 
decree” in S. 37. A Court, which ceases to exist does 
not exhaust that definition, it still leaves room to 
include a Court, still existing but ceasing to exercise 
jurisdiction within the meaning of the definition. 
(Vol 31) 1944 Sind 173 (175) : ILB (1944) Kar 33. 

[2] “Court which passed a decree” merely includes 
another Court besides the Court which originally passed 
the decree and a Court does not cease to be so merely 
because the local limits of its jurisdiction are altered or 
the headquarters of such Court are removed to another 
iihiee. (1881) 6 Cal 513 (515, 519)*(Vol 9) 1922 Mad 10 
(11) : 46 Mad 1. 

[3] The High Court to which the Privy Council 
transmits its decree, in receiving and filing it does 
merely a mmisterial act and the District Court does not 
thereby cease to be the Court which passed the decree 
for the purpose of recognizing the transferee decree- 
holder. (Vol 1) 1914 Mad 222 (224) : 38 Mad 832. 

3. “To include.” — [1] The word “includes” as^used 
in S. 37, though it extends the meaning of the expres- 
sion “Court which passed the decree” in one sense, does, 
in another sense, restrict it, under the circumstances 
specified in cl. (a) and oh (b) of the section, and sub- 
stitute for it another Court, which, for purposes of the 
section, is to be regarded as the only Court which passed 
the decree. (Vol 29j 1942 Oal 321 (322) : I L R (1942) 
1 Cal 289. 

[2] Term “shall be deemed to include” is of exten- 
sive and not of restrictive jurisdiction— Jurisdiction of 
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Courts by which Decrees may be executed. 

Court by which decree 38 . A decree may be executed either by the Court which passed it, 
7nay be execiitecL or by the Court to which it is sent for execution. 

:iS82— S. 223, para. 1 ; 1877— -S. 223, para. 1 ; 1859— Parts of Ss. 285 and 286.] 


Section 37 ( contd.) 

Court passing decree to execute same is not taken away. 
iVol 7) 1920 Mad 427 (431) : 42 Mad 821 (FB). 

4. Proper Court. — [1] Jurisdiction to try suits 
under S. 92 was also conferred on First Class Subordi- 
nate Judge’s Court after amendment of S. 92 and there- 
fore such Court would be proper Court for executing the 
decree, within the meaning of S. 37 (b). (Vol 31} 1944 
Bom 300 (301, 302). 

[2] Order for costs by High Court while refusing ap- 
plication for leare — Order can be executed only by 
Court to which it is transferred by High Court— Trans- 
feree Court cannot transfer it to another Court. (A'‘ol 31) 
1944 Cal 301 (301). 

[3] Delay in issuing a notification to the efiect that 
the powers of the Judge of a Court have been raised re- 
trospectively from a certain previous date does not afiect 
his authority to dispose of a matter wliichhe disposed of 
in the interim period. (Vol 2) 1915 Oudh 170 (170). 

C4] A preliminary decree for nearly Rg. 2000 was 
made in a mortgage suit by a Munsif having power to 
try suits up to Rs. 2000. The Munsif being transfeiTed 
and his successor not being vested with the same power 
the final decree was made by the Sub- Judge Execution 
was, however, taken out in the Court of the Munsif who 
in the meantime was vested with jurisdiction. Meld, 
that the Munsif’s Court could execute the decree under 

S. 150, though not under Ss. 37 and 38. (Vol 7) 1920 
Cal 632 (532) : 47 Cal 1100. 

[5] Where the decree which was being executed was 
a decree of the Calcutta High Court in a suit which 
arose within the present jurisdiction of the Patna High 
Court, it was the latter Court which had power to super- 
vise the execution of the decree. (Vol 5) 1918 Pat 352 
(354) : 3 Pat L Jonr 436. 

^ [6] Court not having jurisdiction at the time execu- 
tion application is presented, but obtaining jurisdiction 
before passing order — Court is not bound to dismiss ap- 
plication on the ground that it had no jurisdiction at 
che time when the petition was filed. (Vol 21) 1934 Mad 
283 (2SG) : 57 Mad 795. 

[7] In general, appellate decree if properly drawn is 
the one to be executed. But there may be eases in which 
the general and ordinary rule cannot and should not be 
invariably enforced- In particular circumstances it may 
be incumbent on the Courts to permit execution of the 
original Court’s decree. (Vol 8) 1921 Low Bur 37 (42) : 
11 Low Bur Rul 163. 

5. Scope and applicability — [1] The jurisdiction 
of a Court resulting from the application of S. 37 (b) in 
the case of a decree made in a suit filed under S. 92 is 
not limited or nullified by the provisions of S, 15. 
(Vol 31) 1944 Bom 300 (302). 

[2] Section 37 (b) specifically relates to execution i^ro- 
ceedings. Where, therefore, there is transfer of terri- 
torial jurisdiction, jurisdiction should not be limited 
only to suits to the exclusion of execution proceedings. 
(Vol 31) 1944 Sind 173 (176) : I L R (1944) Kar 33. 

^ [3] The terms of the section are general and draw no 
distinction as to the nature of the cause which puts an 
end to the jurisdiction. (1893) 17 Bom 162 (164). 

[4] Section 37 has no reference to transferee Court. 
(Vol 23) 1936 Rang 184 (186). 

[5] Section 37 does not take away i)Owers conferred 
under S. 38. (Vol 31) 1944 Sind 173 (175, 176) : I L R 
(1944) Kar 33. 

[6] Where the Court is one and the same but is 


l^resided over by several Judges, the decree passed by 
one can be executed by the otlaer. Section 37 (b) does 
not apply to such a ease. (1911) 73 Cal L Jour 351 
(353)'J' (Vol 6) 1919 Pat 367 (369). 

SECTION 38 — SYNOPSIS. 

1. Applicability and scope. 

2. Executing Court— Powers of. 

3., Jurisdiction. 

4. Powers of transferor Court after transfer of 

decree. See Notes on S. 42. 

5. Simultaneous execution, 

6. What decrees may be executed. 

1. Applicability and scope. — [1] Section is not 
exhaustive — Execution application may be transferred 
under S. 24. (Vol 12) 1925 All 276 (277) : 47 All 57. 

[2] Though S. 38 is general in its wording, power of 
transferring a decree to another Court must be exercised 
subject to the conditions contained in S. 39. (Vol 5) 
191S Mad 17 (17). 

[3] Unless the decree is sent for execution under 
S. 38 a suit to set aside sale in execution cannot be 
treated as proceedings in execution under S. 47 (2). 
(Vol 9) 1922 Nag 189 (191). 

[4] If two Subordinate Judges had the same local 
jurisdiction assigned to them, it is competent for the 
District Judge to distribute business among the two 
officers, but that would not empower him to make any 
order in contravention of B. 38 directing the decree 
passed by one of the officers be executed by the other. 
(1941) 73 Cal L Jour 351 (354). 

[See however (Vol 6). 1919 Pat 367 (868, 369).] 

[5] Court of Deputy Commissioner of G-arro Hills is 
Court within meaning of S. 38. (Vol 24) 1937 Cal 5t57 
(558) : I L R (1937) 2 Cal 734. 

[6] As to the applicability of this section to any suit 
or proceeding in the Court of Small Causes established 
in the towns of Calcutta, Madras and Bombay, see S. 8. 

2. Executing Court — Powers of, — [1] Executing 
Court has no power to go into disputed questions of 
fact which would take away its jurisdiction to execute, 
if the facts are proved. (Vol 24) 1937 Mad 134 (136) : 
I L B (1937) Mad 329 ((Vol 22) 1935 Mad 647, 
Reversed.) 

[2] An executing Court must proceed on tJie assump- 
tion that there is a valid decree capable of execution. 
(1911) 15 Cal W N 725 (728). 

[3] Executing Court cannot go behind decree. 
{Vol 20) 1933 Mad 197 (198))5<(Vol 19) 1932 Mad 7 (7) 
(1928) 1928 Mad W N 227 (227) (Refusal to execute on 
the ground that the minor was not properly represented 
in the suit is improper.) ^ (Vol 21) 1934 Pat 203 (203): 
IS Pat 17. 

[4] Objegtion as to executability of decree cannot be 
entertained by transferee Court. (Vol 17) 1930 Oudh 
305 (308, 309). 

[5] Decree without jurisdiction — Executing Court 
can go into question of jurisdiction. (Vol 30) 1943 Bom 
404 (406 1 : 1 L R (1943) Bom 665 * (Vol 17) 1930 Cal 
327 (328) ; 57 Cal 931 (Decree passed against a dead 
person.) © (Vol 3) 1916 Mad 656 (656) : 38 Mad 682 
(Do.) ^ (Vol 20) 1933 All 761 (752). 

[But see (Vol 17) 1930 Bom 141 (143) : 54 Bom 96.] 

[6] Transferee Court cannot question transferor 
Court’s power to transfer. (Vol 21) 1934 Mad 266 (266)* 
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Section 38 (contd,) 

[7] A Court executing a decree may, in certain oir- 
eumstanees, come to tlie conclusion that the decree is a 
nullity. But those are cases where the want of jurisdic- 
tion of the Court which passed the decree is apparent 
on the face of the record. (Vol 29) 1942 Pat 152 (156)« 

[8] Executing Court cannot complete or construe 
decree. (Vol 2) 1915 All 233 (234). 

[9] Decree for possession with mesne profits to he 
ascertained in execution — The executing Court can 
award mesne profits exceeding its pecuniary jurisdic- 
tion. (1913) 40 Cal 56 (62, 63). 

[10] An executing Court cannot sell a property which 
is situate outside its jurisdiction. (Vol 26) 1939 Pat 
532 (533) : 18 Pat 670 © (Vol 5) 1918 Mad 17 (JL7) 
(Even in oases the decree is transferred hy a Court of 
competent jurisdiction.) 

[11] Mortgage decree — Sale of mortgaged property 
even though property is beyond jurisdiction can he 
ordered — But Court has discretion in matter. (Vol 29) 
1942 Lah 123 (124)© (Vol 12) 1925 Pat 139 (139)© 
(Vol 3) 1916 Mad 632 (632). 

[12] Court can issue a notice to judgment-debtor 
living outside its jurisdiction if an application had been 
made for attachment of his property lying within 
jurisdiction. (Vol 26) 1939 Bang 433 (434) : 1939 Bang 
L B 587. 


[13] Transferee Court should not order personal arrest. 
(Vol 17) 1930 Lah 199 (201). 

[14] Execution by the very Court which passed the 
decree — Objection as to territorial jurisdiction of the 
Court which passed the decree not allowed in execution. 
(Vol 19) 1932 Cal 380 (380), 

[15] Transferee Court cannot question jurisdiction 
of transferor Court passing decree. (Vol 19) 1932 Lah 
601 (601). [See also notes on 0. 21, B. 7]. 

[16] When there is no want of jurisdiction ap- 
parent on the face of the decree the party in execution 
cannot raise a disputed point of fact which, if his con- 
tention is true, would have deprived the Court of its 
jurisdiction to pass a decree in that matter. (Vol 20) 1933 
Mad 362 (363). 

[17] Executing Court cannot add to or alter the 
decree. (Vol 11) 1924 Pat 263 (264) : 3 Pat 221. 

[18] See also Notes on S. 47. 


3; Jurisdiction. — [1] Territorial jurisdiction is 
condition precedent to a Court executing a decree. 
(Vol 18) 1931 Cal 312 (314) : 58 Cal 832 © (Vol 16) 
1929 Gal 818 (818) : 57 Cal 67. (Attachment before 
judgment does not make any diSerence — O. 21, B, 64 
does not apply.) © (Vol 5) 1918 Mad 17 (17) © (Vol 4) 
1917 Mad 272 (273, 274) (A Subordinate Judge who 
passed a decree in a transferred suit cannot execute the 
decree against properties lying beyond his jurisdiction.) 

[2] Court losing jurisdiction over property during 
execution cannot proceed with it. (Vol 11) 1924 Mad 
457 (458). 

[3] Sections 38 to 43 nowhere lay down that a 
decreeing Court is deprived of its jurisdiction by the 
mere act of transfer of the darkhast. (Vol 16) 1929 
Bom 418 (419) : 53 Bom 844, 

[4] Where once a Court has acquired jurisdiction in 
a suit, such jurisdiction will continue in execution pro- 
ceedings also. (1892) 19 Cal 13 (15) iSuit on mortgage.) 

[6] Amount actually due under decree though it 
may exceed pecuniary jurisdiction of the Court will not 
affect its jurisdiction to execute it. (1886) 10 Bom 200 


[6] A Court to which decree is transferred can exe- 
cute tramfeired decree to extent of its pecuniary juris- 
diction even if transferred decree exceeds its pecuniarv 
(Vol 33) 1946 Sind 103 (X06, 107) : I L B 


[7] The value of the property may greatly exceed 
the value of the decree yet, the executing Court must 
decide the objection to attachment. (Vol 3) 1916 Lah 377 
(378) ; 1915 Pun Be No. 101. 

[8] An objection to the jurisdiction of an executing 
Court to order sale of immovable property based on 
another Court’s decree will not be heard for the first 
time during the hearing of an appeal, (Vol 4) 1917 
Mad 591 (591). 

[9] High Court on its original side can appoint re- 
ceiver by way of execution in respect of property 
situated outside territorial jurisdiction. (Vol 17) 1930 * 
Cal 502 (505, 508) : 57 Cal 964. 

[10] Buie that sale in execution of immovable pro- 
perty should be carried out by Court having territorial 
jurisdiction has primary reference to execution as 
defined in S. 51 (b) and is not applicable to sales by re- 
ceivers — But the principle would apply for appointment 
of receiver when main purpose is to effect sale in execu- 
tion. (Vol 17) 1930 Cal 502 (503, 504) : 57 Cal 964. 

4. Powers of transferor Court after transfer of 

decree — See Notes on section 42. 

5. Simultaneous execution — [1] Court passing 
the decree transferring it to another Court for execution 
— Decree-holder is entitled to make an application to 
Court transferring decree — Concurrent jurisdiction is 
permissible — No bar for execution in one Court against 
property and in another by other means. (Vol 23) 1936 
All 655 (655, 656)© (Vol 4) 1917 All 129 (130)© (Vol 22) 
1935 Cal 268 (270)© (1882) 8 Cal 687 (690)© (Vol 17) 
1930 Lah 199 (201)© (Vol 4) 1917 Mad 591 (591)©* 
(Veil) 1914 Mad 435 (435, 436);37 Mad 231 (Certificates 
of satisfaction not returned but permission for simulta- 
neous execution granted.)© (Vol 10) 1923 Pat 224 (225) : 
2 Pat 328. (Buie is no bar to simultaneous execu- 
tions.)© (Vol 14) 1927 Bang 258 (261) : 6 Bang 397© 
(Vol 26) 1939 Bang 433 (434) : 1939 Bang L B 587© 
(Vol 27) 1940 Sind 11 (13) ; I L B (1940) Kar 46 (Cer- 
tificates of satisfaction and decree not returned.) 

[But see (Vol 10) 1923 Pat 384 (384) : 2 Pat 247. 
(Note : This case is of doubtful authority.)] 

[2] Simultaneous execution should be allowed only 
under exceptional circumstances when necessary in the 
interest of executing creditor without causing hardship* 
to judgment-debtor. (Vol 1) 1914 Mad 435 (435, 436 
437) ; 37 Mad 231 (Affirmed in (Vol S) 1916 P C 16 : 
39 Mad 646 ; 43 Ind App 238 (PC). ) 

[3] Simultaneous execution against the same property 
cannot be allowed. (1910) 11 Cal L Jour 69 (78). 

[4] Where there was merely an order of transfer -but 
the decree was not actually transferred no question of 
simultaneous execution arises. (Vol 20) 1933 Sind 78 
(80) : 27 Sind L B 109. 

[5] An order permitting simultaneous execution is a 
judicial order and must be passed after proper hearing. 
(Vol 26) 1939 Bom 258 (259). 

6. What decrees may be executed.^ [1] Decree 
reversed or modified or affirmed on appeal — Decree 
capable of execution is the appellate decree, (1889) 11 
All 267 (274) (P B) © (1889) 11 All 346 (347, 348) © 
(Vol 18) 1931 Pat 27 (29) : 9 Pat 829 (Application to 
execute trial Court’s decree mentioning affirmance on. 
appeal — Sufficient compliance.) 

[2] Where the appellate judgment without affirming 
the decree of the lower Court, simply dismisses the 
appeal, Coqrt should allow execution of the decree of 
the original Court. (Vol 8) 1921 Low Bur 37 (42) : 11 
Low Bur Bui 163. 

[3] Execution of trial Courts’ decree — Execution 
stayed under O. 41, B. 5 — Appeal dismissed and stay 
order discharged — Decree-holder can apply to executing 
Court to resume execution proceedings — Fresh appliea* 
tion is not necessary even where trial Court’s decree is- 
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39. (1) The Court -which passed a decree may, on the application of the decree-holder, send 
Tvansfar of decree, it for execution to another Court, — 

fa) if the person against -whom the decree is passed actually and voluntarily resides or carries 
on business, or personally -works for gain, within the local limits of the jurisdiction of 
such other Court, or 

(b) if such person has not property within the local limits of the jurisdiction of the Court 
which pa p spd the decree sufficient to satisfy such decree and has property within the local 
limits of the jurisdiction of such other Court, or 

(c) if the decree directs the sale or deli-^ery of immoveable property situate outside the local 

limits of the jurisdiction of the Court which passed it, or 

(d) if the Court which passed the decree considers for any other reason, which it shall record 
in writing, that the decree should be executed by such other Com’t. 

(2) The Court which passed a decree may of its own motion send it for execution to any 
subordinate Corut of competent jm’isdiotion. 

;i889— S. 233, paras. 2, S ; 1877 — S. 223, paras. 2 and 3 ; 1859— Parts of Ss. 285 and 286. See Section 20, 

O. 21 Br. 35, 36, 82 to 103 and Order 34.] 


Section 38 (oontd.) 

affirmed — ^Trial Court’s decree is not wiped out fox all 
purposes. .(Vol 29) 1942 Oudh 84 (87). 

yT] Test to determine whether a decree is executable 
is whether there is a direct and definite order to a de- 
finite person to do or to refrain from doing a definite 
•thing. (Vol 21) 1934 Mad 680 (680, 681). 

iSee also (Vol 29) 1942 Oudh 1 (3) : 17 Luck 249 
► (Compromise decree — Executability — If the compro» 
raise is mentioned in the operative part of the decree, it 
is capable of execution.) (Vol 28) 1941 Oudh 587 (589, 
590) j 17 Luck 121.] 

’’-5] Everv decree to be executed must, as a rule, be 
a subsisting decree. (1903) 30 Cal 718 (721) © (1906) 
29 3Iad 175 (176) (Attachment when ex parte decree 
had been set aside — Void.) 

SECTION 39 — SYNOPSIS. 

1. Application for transfer. 

2. Execution application. 

2a. Notice. 

3. Scope. 

4. Sub-section (1) (b). 

5. Sub-section (2). 

3a. To what Court decree can be transferred — 
Question of competency. 

6. Transferor and transferee' Courts — Powers of, 

7. Transmission of decree. 

1. Application for transfer. — [1] An application 
for transfer under S. 39 need not be in any particular 
form and is not required to give same particulars as 
one under O. 21, B. 11. (Vol 24) 1937 All 397 (399). 

[2] Application for transfer need not specify how 
certificate should be sent. (Vol 7) 1920 Pat 174 (175). 

[B] A mere clerical error in writing the name of a 
party in an application for transfer under S. 39 is not 
such a flaw as to make the application invalid — If 
sufficient particulars are given to indicate with preci- 
sion the decree to be transferred the application must 
be considered as in order. (Vol 24) 1937 All 397 (398), 

[4] Transfer of decree — Application for transferring 
the same decree to third' Court can be made to the 
Court passing the decree. (Vol 14) 1927 Nag 367 (367). 

[5] Application for execution made in transferee 
Court — .Application dismissed — Application to the 
transferring Court which passed the decree for another 
transfer order — Such transfer aijplication held was 
made to proper Court and would be deemed step-in- 
aid. (Vol 24)1937 Nag 305 (308) : ILB (1937) Nag 440. 


[6] Application for transfer of decree to the District 
Court A — Judgment-debtor resident in district B — ^The 
District Judge of A having jurisdiction over districts 
both A and B — The application is in order. (Vol 15) 
1928 Cal 265 (266). 

[7] An application for the transfer of the decree is 
an application which involves a question relating to the 
execution of decree and an appeal, therefore, lies from 
an order rejecting such an application. (1904) 8 Cal W 
N 575 (577). 

[8] An order of transfer of decree, made on an appli- 
cation which fails to state that the judgment-debtor 
has property or resides within the jurisdiction of the 
Court to which the applicant desires transfer, is not 
proper. (1939) 41 Pun L B 186 (187). 

[9] Court considering application for transfer must 
go into question of limitation. (Vol 16) 1929 Mad 199 
( 200 ). 

[10] Buie 2 Ch. 17 of the Buies of the Calcutta High 
Court permits an application under 0. 21, B. 16 to be 
combined with an application for transmission of a 
decree for execution. (Vol 19) 1932 Pat 168 (168, 169) : 
11 Pat 94. 

[11] Decree sent to another Court for execution on 
decree-holder’s application — Question of pecuniary 
jurisdiction of Court to which it is sent does not arise 
— It can be sent to any Court. (Vol 1) 1914 Mad 206 
(206). 

2. Execution application; — [1] An application 
for execution has to be made to the Court to which 
decree has been transferred and not to the Court which 
passed the decree. (Vol 3) 1916 P O 16 (18) : 39 Mad 
640 ; 43 Ind App 288 (PC). 

[2] When execution application is filed in transfer- 
ring Court before transfer of decree it is not necessary 
to file a fresh application in transferee Court. (Vol 18) 
1931 Cal 312 (316): 58 Cal 832 © (Vol 11) 1924 Pat 120 
(121) : 2 Pat 909. 

[3] The transferee Court has jurisdiction to entertain 
application for execution from the date of the passing 
of the order of transfer. (Vol 27) 1940 Mad 214 (214). 

[But see (Vol 15) 1928 Mad 496 (497) © (Vol 18) 
1931 Mad 103 (104).] 

[4] Transmission for execution to Sub-Court — ^Trans- 
feree Court and not the District Court has jurisdiction 
to entertain application for execution — Decree has to be 
sent to the District Court under 0. 21, B. 5 only for 
transmission, (Vol 27) 1940 Mad 214 (214), 

2a, Notice. — [1] Transfer of decree being a 
ministerial act* proceedings are not vitiated by want of 
notice to judgment-debtors. (Vol 30) 1943 Pesh 87 (88), 
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Section 39 (contd,) 

<(Yol 4) 1917 Pat 70, Not folio^edl^* (Vol 23) 1936 Mad 
99 (99). 

[But see (Vol 22) 1935 Cal 268 (269, 270) (Court 
can issue certificate of non- satisfaction even when exe- 


cution is pending — But order for transfer can be made 
only after issuing notice to judgment-debtor. )«3& (Vol 4) 
1917 Pat 70 (71).] 

3. Scope, — [1] Provisions of S. 39 are permissive 
and not mandatory. (Vol 24) 19-37 Cal 570 (372)5< 
(1892) 19 Cal 13 (16) (Section is directory.) 

[la] Word “Court” means Court in British India. 
(Vol 26) 1941 Mad 309 (311) : I L E (1941) Mad 574 
(FE). 

[2] The use of the vrord *may’ does not take away 
from Court the power to execute its own decree conferred 
by previous sections, but rather gives it a discretion 
either to execute the decree itself or on the application 
of the decree-holder to send it to another Court for 
execution. (1888) 15 Cal 667 (670)^ (1895) 22 Cal 871 
(876) (Vol 19) 1932 Cal 213 (214, 215) ; 59 Cal 199 
(The discretion is controlled by the provisions of the 
section.)'© (Vol 26) 1939 Cal 651 (654) (Discretion given 
by S, 39 must be judicially exercised.)© (Vol 31) 1944 
Mad 73 (74) (Judgment-debtor not liable to arrest — 
Still decree ekn be transmitted to Court where he resides.) 

[3] Transfer may be made when any one of the four 
conditions laid down in the section are satisfied. (Vol 27) 
1940 All 331 (331) : I L R (1940) All 318. 

[4] Small Cause Court must adopt the procedure 
mentioned in the section where execution is sought 
against the person or property outside its local jurisdiction 
and, as such, cannot attach the salary of a public officer, 
which is disbursed outside its local jurisdiction. (1884) 
6 All 243 (248) (FB). 

[5] The test of the applicability of the section is 
whether the provisions of the Code regulate the proce- 
dure of the Court which makes the decree, as also of the 
Court to which it is transferred for execution. (1907) 34 
Cal 576- (582).^ 

[6] Proceedings which are without jurisdiction are 
not proceedings that can be transferred. (1910) 37 Cal 
574 (578), 

[7] When Court passes decree and there is decree in 
appeal therefrom, for all purposes of execution there is 
only one decree, viz., the original decree as amended by 
appellate Court — It is only this decree that is trans- 
ferred. (Vol 20) 1933 Mad 872 (878). 

[8] Section does not apply to a , decree under the 
Presidency Small Cause Courts Act. (Vol 15) 1928 Cal 
265 (266). 

[9] No transfer of a decree should be made for exe- 
cution so as to evade the provisions of the limitation 
Act or to validate an invalid application. (Vol 6) 1919 
Mad 192 (193) ; 42 Mad 461. 

[10] It is the decree itself which a Court can transfer 
for execution under S. 39, The Court cannot,, either of 
its own motion or at the bidding of another Court 
transfer the darkhast or a suit pending before it, unless 
an order for transfer is duly passed either by District 
Judge or by High Court. (Vol 26) 1939 Bom 468 (470). 

[11] Court which can execute award can transfer it 
for execution. (Vol 9) 1922 Bom 377 (377, 378) : 46 
Bom 128. 


[12] As to the applicability of this section to any 
tot or proceeding in the Court of Small Causes establi- 
iwed in the towns of Calcutta, Madras and Bombay, see 
section 8. 

4. Sub-'section (1) (b).-[l] Ground for transfer 
sub-s.“ 1 (b)-Exeeution will be limited to 
ju^ent-debtor who satisfies condi- 
521(523): 


[2] It would be necessary for the decree-holder to 
satisfy Court that judgment-debtor has not sufficient 
property within local limits of jurisdiction of Court 
which passed the decree sufficient to satisfy decree, (Vol 
16) 1929 Cal 529 (529) : 56 Cal 1176. 

[3] Court passing decree having within its jurisdic- 
tion property sufficient to satisfy decree is not necessari- 
ly precluded from transferring decree. (Vol 12) 1925 
Ondh 481 (481) : 28 Oudh Gas 199. 

[4] Decree transferred for execution by sale to Court 
within whose jurisdiction part of property covered by 
decree lies— Such Court can proceed with execution. 
(Vol 5) 1918 Lah 63 (64) : 1918 Pun Ee No. 43, 

[5] The jurisdiction of a Court is circumscribed by 
and GO-extensive with its territorial limit. Where proper- 
ty sought to be attached is bona fide without the juris- 
diction of the original Court whose decree is sought 
to be enforced and is in the hands of a third party who 
is not amenable to or permanently residing within the 
jurisdiction of the executing Court, it must be transfer- 
red to the Court within the local limits of whose juris- 
diction the property sought to be attached is for the 
time being. (Vol 5) 1918 Pat 126 (127) ; 4 Pat L Jour 
141. 

[6] Decree for sale — Sale held by Court A — Decree- 
holder purchaser obstructed in taking possession — Decree 
may be transferred to Court B for removal of obstruc- 
tion — Clause (d) need not be considered at all in such 
eases. (Vol 23) 1936 Sind 11 (13) ; 30 Sind L E 290. 

5. Sub-section (2). — [1] Section 39 (2) refers to a 
“Subordinate Court,” and one Subordinate Court is nou 
subordinate to another. (Vol 31) 1944 Sind 173 (174, 
175) ! I L E (1944) Ear 33. 

5a. To V7hat Court decree can be transferred 
— Question of competency.— [1] Meaning of “compe- 
tent jurisdiction” in sub-s. (2) unmistakably points to the 
conclusion that it is not open to any and every Court 
to execute a decree irrespective of its pecuniary juris- 
diction and that the competence of the Court to exe- 
cute a particular decree must be determined by reference 
to its competence to try a suit of similar valuation in 
which the decree under the section was passed. (Vol 26) 
1939 All 57 (59): ILE (1939) All 97 [(1884) 7 Mad 397 
and (1894) 17 Mad 309, held no longer good law.]© 
(1940) 1940 Nag L Jour 244 (251) © (1910) 87 Gal 574 
(577)©(1889) 16 Cal 457 (464)©(1888) 12 Bom 155(157). 

TBut see (1884) 7 Mad 397 (399)©(1894) 17 Mad 309 
(311, 314).] 

[2] A Court passing a decree cannot send of its own 
motion to any Court subordinate to it for execution 
when the value of the subject-ma'tter of the suit of the 
decree exceeds the pecuniary jurisdiction of that Sub- 
ordinate Court. (1911) 12 Ind Oas 27 (28) (Low Bur) 
©(Vol 9) 1922 Pat 188 (189) : 1 Pat 651. 

[3] Words ‘competent jurisdiction’ in sub-section (2) 
refer to territorial and pecuniary jurisdiction to deal 
with decree and do not mean competency to try original 
suit. (Vol 26) 1939 Lah 258 (258, 259) ; I L E (1939) 
Lah 551. 

[4] Award under Arbitration Act can be enforced 
only by District Judge, and it cannot be transferred by 
him to any other than a District Judge. (Vol 21) 1934 
Pesh 107 (109). 

6. Transferor and transferee Courts — Powers of. 
— [1] Small Cause Court cannot by transferring exe- 
cution application to its regular side confer upon itself 
jurisdiction to proceed against immovable property. 
(Vol 25) 1938 Peah 70 (71, 72). 

[But see (1884) 8 Bom 230 (334) (A Subordinate 
Judge invested with small cause powers may, for any 
good reason to be recorded in writing, transfer the 
decree passed under small cause jurisdiction to the other 
branch of the same Court, as it might to a different 
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40. Where a decree is sent for execution in another province, it shall be sent to snob 
Transfer of decree to Court and executed in such manner 'as may be prescribed by rules in 

Court in another province, force in that province. 

41. The Court to vrhich a decree is sent for execution shall certify to the Court whieh- 
Besiilt of execution vvo- passed it the fact of such execution, or v^here the former Court fails to 

ceedinys to be cerhfied. execute the same the circumstances attending such failure. 

[1882— S. 223, para. 4 ; 1877— S. 223 (4) ; 18-59—8. 294.] 


Section 39 (conid,) 

Court, without requiring a certificate under section 20 
of Act XI of I860.)] 

[2] Decree transferred for execution to Court of 
Government Agent of Vizagapatam — Transmitting 
Court: cannot be presumed to request the Agent’s Court 
to execute against property outside its jurisdiction nor 
has the latter the power to do so. (Vol 11) 1924 Mad 
144 (144). 

[3] A District Munsif, receiving by transfer a decree of 
a viDage Court under S. 66 of Madras Act 1 [I] of 1889 or 
withdrawing execution of a decree to his own file under 
S. 67 has no jurisdiction to transfer it for execution to 
another District Munsif under S 39. (Vol 10) 1923 Mad 
6-51 (652) : 46 Mad 734. 

[4] Application for execution to Court passing decree 
— Such Court can transmit decree to Court where 
immovable property sought to be sold is situate along 
with papers required by O. 21, Rr. 5 and 6. (Vol 23) 1936 
Cal 267 (269). 

[3] Where a decree is transferred to another Court 
for execution, the transferring Court retains jurisdiction 
only for limited purposes, namely, for dealing with 
applications for recording assignment of decrees under 

0. 21, R. 16 and applications against legal representatives 
of judgment-debtor. (Vol 20) 1933 Cal 906 (908) : 60 
m 1176. 

[6] Clauses of 8. 39 do not limit .the powers of the 
transferee Court — Decree transferred under clause (b) — 
Transferee Court can order arrest of judgment-debtor. 
(Vol 25) 1938 Mad 27 (29). 

[7] Application for bringing legal representatives on 
record must be made to Court passing decree — Court to 
which decree is transferred has no jurisdiction to 
entertain it (Vol 7) 1920 Nag 174 (175). 

[8] Objections to execution should be taken in the 
Court passing the decree and not in transferee Court. 
(Vol 14) 1927 Nag 31 (32), 

[9] See also Note 3 on 8, 41 and Notes 2 and 3 on 
S. 42. 

7. Transmission of decree. — [1] Entire decree 
and not part of it should be sent for execution to other 
Court. (Vol 22)1935Cal 118 (119)5«(Vol4)1917Pat 70(71). 

[2] Decree cannot be transferred to another Court for 
a limited purpose only, i. e., to enable the decree-holder 
to share in the rateable distribution of assets. (Vol 4) 
1917 Pat 221 (222, 223). 

[3] Decree can be sent for execution to .more than 
one Court. (Vol 14) 1927 Rang 258 (261) ; 5 Rang 397. 

[4] Transmitting a decree for execution is a minis- 
terial act. (Vol 23) 1936 Mad 99 (99)»5 (Vol 30) 1943 
Pesh 87 (88). 

[See however (Vol 16) 1929 Mad 199 (200) (Order 
for transfer of decree after hearing judgment-debtor’s 
objections is not ministerial.)] 

[5] An order for sending a decree to another Court 
for execution is not an order for execution. An execution 
application on which such an order has been made 
will not save limitation for subsequent application. 
(Vol 22) 1935 Pat 485 (486). 

[6J Trammission for execution can be made ex mrte, 
Wol 15) 1928 Bang 40 (42) ; 5 Bang 775. 

[7] A certificate of transfer of a decree need not be 


signed by the Judge who passed it. (Vol 28) 1936 Lah 
369 (369). 

Section 40 — Note 1. 

[1] Courts in British India have no authority to send 
their decrees for execution to Courts not in British 
India. (1888) 12 Bom 230 (231)*(1907) 34 Cal 576 (582). 

[2] Decree transferred for execution — Law of limita- 
tion applicable for its execution is that applicable to 
Court 'which passed decree. (1913) 36 Mad 108 (111, 
112)»5(1897) 24 Cal 473 (491)>2<(1890) 17 Cal 491 (497). 

[3] Buies applicable to executions in the Punjab are 
the rules which apply in execution of decrees sent from 
anywhere outside province. (Vol 25) 1038 Lah 126 (127, 
128) : I L B (1938) Lah 264. 

[4] As to the applicability of this section to any suit 
or xn’Oceeding in the Court of Small Causes estabiislied 
in the towns of Calcutta, Madras and Bombay, see 
section 8. 

SECTION 41 — SYNOPSIS. . 

1. Certificate under S. 41. 

2. Scope of section. 

3. Transferee Court. 

1. Certificate under S. 41. — [1] Formal certifica- 
tion by the executing Court to the Court transferring 
the decree is very necessary. (Vol 11) 1924 Bom 359 
(359, 360). 

[2] No particular method is prescribed for the certi- 
ficate under S. 41. (Vol 10) 1923 Bom 371 (371). 

[3] Transferee Court dismissing execution and direct- 
ing that transferor Court should be informed — Certified 
copy of this order, together with decree-holder’s appli- 
cation for transfer, filed in transferor Court — HeUh 
this was sufficient compliance with S. 41. (Vol 24) 1937 
Cal 557 (559) : I L B (1937) 2 Cal 734. 

[4J Once a certificate is given by the transferee 
Court, the original Court is competent to re-transfer to 
the same transferee Court on proper application being 
made. If at the time of application, the certificate of 
non-satisfaction had not been granted by the transferee 
Court the defect is cured by the certificate being receiv- 
ed subsequently. (Vol 13) 1926 Lah 113 (114). 

2. Scope of section. — [1] Madras Civil Buies of 
Practice, B. 161 (a), is not inconsistent with B. 41, nor 
is it ultra mres. (Vol 13) 1926 Mad 1209 (1209). 

[2] Where a Subordinate Judge is invested with Small 
Cause Court powers and from the small cause side a 
decree is transferred to original side for execution and 
comes before the same Judge, then it is impossible to 
apply S. 41 strictly because that section clearly con- 
templates different Courts, not different branches of the 
same Court. (Vol 10) 1923 Bom 371 (372). 

[3] As to the applicability of this section to any suit 
or proceeding in the Court of Small Causes established 
m the towns of Calcutta, Madras and Bombay, see 
S. 8. 

3. Transferee Court. — [1] The transferee Court 
retains its jurisdiction to execute the decree either until 
the execution has been withdrawn from it or until it 
has fully executed the decree or until it has failed to 
execute the decree and has certified that fact to the 
Court which forwarded the decree. There should be 
a complete failure such as would result in no benefit to 
the judgment-creditor for one reason or another, and 
not merely a partial failure, (Vol 10} 1923 Bom 396 
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42. The Court executing a decree sent to it shall have the same powers in executing such 
Powers of Court decree as if it had been passed by itself. All persons disobeying or obstructing 
in exeeuiing irons- the execution of the decree shall be punishable by such Court in the same 
ferred decree. manner as if it had passed the decree. And its order in executing such 

decree shall be subject to the same rules in respect of appeal as if the decree had been passed bv 
itself. 

[1882— S. 228; 1877— S. 228; 1869— S. 294; see O. 21 E. 9 and Seh. Ill, C. P. C.] 


Section 41 (contd.) 

<396) ^ (1898) 20 All 129 (132) (Mere sti'ilung oS an 
application for some informality in making it does 
not terminate its jurisdiction, nor is it necessary for it 
to certify the same to the transferor Court.) (1909) 9 
Cal L Jour 443 (452). ^ (Yol 20) 1933 Lah 149 (160) ^ 
(Vol 17) 1930 Lah 508 (511) ^ (Vol 12) 1925 Oudh 492 
<492) : 28 Oudh Gas 169 ® (Yol 19) 1932 Pat 286 (287): 
11 Pat 518 I© (Vol 7) 1920 Pat 128 (129). 

rSee however (Yol 9) 1922 Nag 210 (212) : 18 Nag 
L ft 178.] 

[2] The transferee Court cannot grant certificate of 
non-satisfaction to another Court. It can only execute 
the decree itself and certify the result to the original 
Court. (Yol 21) 1934 Lah 330 (331). 

[3] Court to -which decree is transferred for execution 
•ceases to have jurisdiction after it has taken action 
under S. 41. (Yol 13) 1926 Pat 274 (275) : 5 Pat 398. 

[4] After issue of certificate whether rightly or 
wrongly the Court to whom the decree is transferred 
cannot deal with execution matters. (Yal 12) 1925 All 
179 (179). 

[5] The mere fact that an execution proceeding has 
been struck oS does not indicate the final determina- 
tion of the execution proceedings in that Court. (1909) 
3 Cal L Jour 443 i452) © (Vol 25) 1938 All 412 (413), 

[6] Transfer of decree — Judgment- debtor granted 
time under compromise — Executing Court ordering 
record to be filed but attachment to subsist — Certificate 
purporting to be under section 41 sent to transferor 
Court — Fresh application for execution to proceed and 
for rateable distribution on judgment-debtor’s failure to 
pay — Certificate sent held unnecessary and was not 
properly under section 41 — Jurisdiction of executing 
Court held bad not ceased. (Yol 24) 1937 All 766 (768). 

[7] Even after issue of certificate under S, 41, trans- 
feree Court has jurisdiction to decide objections relating 
to anything done in the course of its proceedings 
(Yol 16) 1929 Oudh 76 (77) : 4 Luck 209. 

[8] Where a decree has been sent to another Court 
^or execution and no report has been sent to the origi- 
nal Court under section 41, so as to deprive the transferee 
Court of tbe power to execute the decree any further, 
an application to the transferee Court for arrest of the 
judgment* debtor is one made to the preper Court. 
{Yol 25) 1938 Mad 27 (28). 

[9] See also Note 6 on Section 39 and Note 2 on 
'Section 42. 

SECTION 42 — SYNOPSIS. 

1, Jurisdiction of transferee Court how long con- 

tinues. 

2, Powers of transferee Court. 

3, Powers of transferor Court after transfer. 

4, “Shall be subject to the same rules in respect 

of appeal.” 

1. Jurisdiction of transferee Court how long 
continues. — [1] Till the Court to which a decree has 
been s^t for execution has made its return to the Court 
which made the decree, it has jurisdiction to entertain 
successive applications for execution. (1909) 9 Cal L 
.',^443 (451, 452): 

' ‘ , p^'Trai^me Court retains its jurisdiction to exe- 
there has been appeal after 


transfer and it has been affirmed in appeal — Execution 
cannot be defeated only because transferor Court did 
not make fresh order of transfer. (Yol 18) 1931 Pat 27 
(30) : 9 Pat 829. 

[8] Transfer for execution to another Court ^Latter 

Court certifying failure of execution-— Fresh application 
for feecution can be entertained by same Court. (Vol 9) 
1922 Nag 210 (212) : 18 Nag L E 178. 

[4] Execution transferred— Application under S. 73 
can be entertained by original Court. (Yol 21) 1934 
Lah 113 (113). 

[5] Decree-holder obtaining under 0. 21, E. 6 (2) 
(All), copy of decree and certificate may take same to 
Court to which they are sent or return it to Court of 
issue — If so returned, Court of issue becomes seised of 
the matter and is either asked to grant execution itself or 
to grant a new certificate for transfer. (Yol 23) 1936 
All 369 (369). 

2. Powers of transferee Court [1] Expression 

“powers in executing such decree” means “powers in 
carrying out the purpose of executing such decree”. 
(Yol 23) 1936 Bang 184 (186). 

[2] General powers of Court to which decree is trans- 
ferred for execution are same as those of Court that 
passed the decree. (Yol 21) 1934 Lah 652 (657)©(Yol 3) 
1916 All 293 (294)©(1911) 10 Ind Oas 638 (538) (Cal)© 
(Yol 31) 1944 Mad 145 (147)© (Yol 7) 1920 Mad 183 
(187) : 43 Mad 786 (Decree for rent transferred to 
Civil Court — Provisions of Code at once become appli- 
cable to execution proceedings.) © (Yol 18) 1931 Nag 
170 (171) : 27 Nag L E 386 © (Yol 29) 1942 Oudh 1 
(8, 9) ; 17 Luck 249 © (Yol 2) 1915 Oudh 142 (143)© 
(Vol 23) 1936 Sind 11 (13) : 30 Sind L E 290. 

[3] Transferee Court cannot execute decree in absence 
of application under 0. 21, Er. 10 and 11. (Yol 11) 1924 
Nag 413 (414). 

[4] An order by a Court passing a decree for the 
transmission of a decree for execution to q,nother Court 
is not an order for the execution of the decree, nor is 
an application for the transmission an application for 
execution under 0. 21, E. 11. (1911) 35 Bom 103 (109). 

[5] Transferee Court has no jurisdiction to consider 
validity or propriety of order of transfer. (Yol 24) 1937 
Bang 477 (480) ; 1937 Bang L E 287©(1885) 7 All 330 
(333)©(1897) 21 Bom 456 (458)©(1886) 10 Bom 65 (68) 
©(Yol 17) 1930 Lah 143 (144)©(1882) 4 Mad 324 (325). 

[6] Transferee Court is bound to consider whether 
execution application made to it is in time, (Yol 24) 
1937 Bang 477 (480) : 1937 Bang L E 287©(Yol 23) 
1936 Hang 271 (273) : 14 Bang 550, 

[7] Objection that decree is incapable of execution or 
that execution is barred by limitation should be tried by 
transferee Court. (Yol 15) 1928 Bang 40 (42) : 6 Bang 
775©(1896) 23 Gal 39 (44)©(Yol 12) 1925 Cal 213 (216). 

[8] Where no order for execution has been made by 
the Court transmitting the decree, the Court to which 
the decree is transmitted has power to determine whe- 
ther^ the execution is barred. But if before the trans- 
mission of the decree the Court passes an order for 
execution that order is binding on parties until reversed 
on appeal and the Court to which decree is transferred 
has no power to determine whether execution is barred 
by limitation. (1891) 15 Bom 28 (29, 30). 
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Section 42 ( contd,) 

[9] Tranrferee Court cannot question the jurisdiction 
of the Court 'v^hich passed the decree, (1906) 30 Bom 
101 (108)*(Yol 21) 1934 Lah 117 (118). 

[But see (1904) 28 Bom 378 (382)'aE'(Vol 21) 1934 
Lah 652 (666).] 

[10] Decree against dead person — Court to -whom 
decree is transferred can also refuse to execute decree 
being nullity. (Tol 21) 1934 Lah 117 (118).^ 

[11] Transferee Court cannot order simultaneous 
execution or send decree to another Court for execution. 
(Vol 25} 1938 Mad 113 (114) : I L E (1938) Mad 326. 

[12] Transferee Court is not competent to grant 
certificate of non-satisfaction to another Court. (Vol 21) 
1934 Lah 330 (331). 

[13] Transferee Court cannot refuse to execute decree 
because questions that cannot be decided in execution 
have been raised by the parties before it. (1887) 11 Bom 
628 (532). 

[14] Transferee Court cannot go behind decree. (Vol 7) 
1920 Mad 183 (187) : 43 Mad 786. 

[15] Transferee Court has no po-^ver to pass instal- 
ment order under O. 20, E. 11 (2). (Vol 21) 1934 Bang 
165 (166) : 12 Bang 320 ^ (Vol 30) l‘943 Nag 340 (344): 
I L E (1944) Nag 1 (F B). 

[16] Transferee Court has no power to refuse to exe- 
cute except under O. 21, E. 26. (Vol 23) 1936 Bang 184 
(187). 

[17] Under Ss. 37,42 and 0.21, E.29, Court to which 
the decree has been transferred has power to stay the 
execution of the decree. (Vol 21) 1934 Cal 4 (4, 5) : 60 
Cal 1119. 

[18] Transferee Court is bound to stay execution 
when acquainted with the fact that decree is no longer 
in existence. (Vol 14) 1927 Bang 104 (105):4 Bang 562. 

[19] Court to which decree is transferred cannot act 
under O. 21, E. 16. (Vol 18) 1931 Lah 690 (690, 691)© 
(1909) 9 Cal L Jour 443 (446) © (Vol 21) 1934 Lah 648 
(650) : 16 Lah 63. 

[See however (Vol 10) 1923 Nag 195 (197). (Bevenne 
Coiut in execution of an ejectment decree transferred 
to it cannot put heirs of decree-holders in possession.)] 

[20] Application to substitute names of legal repre- 
sentatives of judgment-debtor can be made to Court to 
which decree is transferred for execution. (Vol 18) 1931 
All 320 (322). 

[21] As to whether transferee Court can grant leave 
under O. 21, E. 50 (2), there is a conflict of opinion for 
which see (Vol 29) 1942 Mad 501 (602) : I L E (1942) 
Mad 688 (No)©(Vol 19) 1932 Pat 323 (324): 11 Pat 580 
,(No.)© (Vol 24) 1937 Pesh 96 (97) (No.) ©(Vol 18) 1931 
:Smd 82 (83):25 Sind LE460 (No.)©(Yol 8) 1921 All 192 
(200) : 43 All 671 (Yes.), © (1926) 98 Ind Cas 855 (855, 
866) (Lah) (Yes) © (Vol 18) 1931 Lah 507 (508) (Yes.)© 
(Vol 16) 1929 Lah 228 (230) (Yes.) 

[22] Mortgage decree transferred for execution — 
Transferee Court can sell property outside its territorial 
jurisdiction. (Vol 31) 1944 Mad 145 (147) © (Vol 31) 
1944 Mad 446 (447) : I L E (1945) Mad 257 © (Vol 29) 
1942 Oudh 1 (8, 9) : 17 Luck 249. 

[23] Transferee Court has jurisdiction to execute 
^deeree against surety. (Vol 25) 1938 Lah 593 (593) : ILR 
(1938) Lah 624, 

[24] Transferee Court has power of attachment 
under O. 21, B. 48 (1). (Vol 14} 1927 Oudh 112 (112): 1 
Luck 46. 

[25] See also Note 6 on Section 39 and Note 3 on 
Section 41. 

3. Powers of transferor Court after transfer — [1] 
Decree not sent to transferee Court — Court passing 
^cree does not lose jurisdiction to execute decree. 
(Vol 9) 1922 Pat 301 t308):l Pat 828*(Vol 18) 1931 Oal 
312 (316, 317) : 58 Oal 832. 


[See cdso (Vol 26) 1939 Bang 433 (434) : 1939 Kang 
L B 587.] 

[2] The Court which passed the decree cannot 
execute it once it has transferred it for execution to 
another Court. (Vol 1) 1914 Mad 435 (435, 436, 437) : 
37 Mad 231. 

[3] Court which passed decree can execute it though 
it has transferred it to another Court for execution and 
copy of decree with certificate of satisfaction is not re- 
turned to it.(Vol 27)1940 Sind 11(13): ILR(1940)Kar 46. 

[4] Transferor Court retains jurisdiction over matters 
as to the exeeutability of decree and should decide such 
matter before transfer. (Vol 17) 1930 Oudh 305 (308, 
309) © (Vol 23) 1936 Cal 267 (269) © (Vol 18) 1931 Oal 
312 (318) : 58 Cal 832©{Vol 16) 1929 Mad 199 (200). 

[5] Questions as to who are legal representatives and 
as to the bar of limitation must be decided by the Court 
which passed the decree before it transfers it for execu- 
tion to another Court. (Vol 13) 1926 Mad 411 (412). 

[6] Decree assigned after transfer to another Court — 
Application under E. 16 can be entertained by original 
Court before certificate or record is received. (Vol 20) 
1933 Mad 110 (112). 

[7] Decree for money passed — After non-satisfaction 
of decree, it was transferred to another Court for 
execution — Transferee Court attaching property— Court 
transferring decree is still competent to execute the 
decree by arrest of judgment-debtor even after tj’ansfer 
— However if value of property attached by transferee 
Court is greater than decretal amount, transferoi- Court 
should not order arrest of judgment-debtor. (Vol 17) 
1930 Lah 199 (201). 

[8] Vesting of powers in Court to which case is trans- 
ferred does not divest parent Court of its powers of re- 
transferring a case — Application for second transfer lios 
to the parent Court. (Vol 13) 1926 Lah 113 (114) © (Vol 
15) 1928 Mad 493 (49 4). (Application for re- transfer must 
be made to the transferor Court.) © (Vol 24) 1937 Nag 
305 (307) : I L E (1937) Nag 440 © (Vol 14) 1927 Nag 
367 (367). 

[But see (Vol 12) 1925 Oudh 428 (428) : 29 Oudh 
Cas 84. (Execution case once transferred — Cerfcxdcate 
under S. 41 not received — Court passing the decree can- 
not transfer it again to different Court.)] 

[9] Transfer of decree — Original Court may get de- 
cree re-transferred to it but cannot execute it unless 
transferee Court has returned decree with certificate of 
non-satisfaction. (Vol 21) 1934 Lah 728 (729):16 Lah 80. 

[10] Court transferring decree for execution to an- 
other Court is entitled to recall it if decree has not been 
executed. (Vol 26) 1939 Pat 144 (146) : 17 Pat 617 © 
(Vol 13) 1926 Bom 271 (272) : 50 Bom 439. 

[11] The enactment of S. 42 is clearly intended to 
be of general application --and to remove all questions 
arising out of the decree, such as those dealt with by 
S. 47 and the like, from the cognisance of the Court 
which made the transfer. (Vol 11) 1924 All 700 (700) : 
46 All 660, 

[12] See also Note 6 on S. 39. 

4. “Shall be subject to the same rules in res- 
pect of appeal.*' — [1] Small Cause Court decree trans- 
ferred to ordinary Court for execution — Order in 
execution by such Court is appealable, in same way as 
orders in execution of decree passed by itself (Vol $1 
1921 Cal 242 (243)©(Vol 3) 1916 All 293 (294)©(Vol 2) 
1915 Cal 237 (237) © (Vol 12) 1925 Mad 1179 (1180, 
1181). 

[2] Slnall Cause Court decree transferred to Court of 
regular jurisdiction— Order in such execution is appeal- 
able, hut no second appeal will lie. (Vol 6) 1919 Mad 
264 (265) © (1898) 26 Cal 872 (874) © (Vol 15) 192B 
Bom 534 (537) : 53 Bom 46 © (1911) 2 Mad W N 585 
(585). 


IIM, 37, 
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43. Any decree passed by a Civil Court established in any part of British India to which the' 
Bxecutim^ of decrees provisions relating to execution do not extend, or by any Court established 
^ssed by British Coiirts continued by the authority of the [Central Government or the Crown 
"part^doL notextend^or Representative] in the territories of any foreign Prince or State, may, if it 
in foreign territory, cannot be executed within the jurisdiction of the Court by which it was 
passed, be executed in manner herein provided within the jurisdiction of any Court in British 
India. 

[1882*^8. 229; 1877— S. 229; 1859— S. 284.] 

[a] Substituted by A. 0. for ‘'the Governor-General in Council”. 

^[44. The Provincial Government may by notification^ in the Official Gazette declare that 
Execution of decrees decrees of any Civil or Revenue Courts in any Indian State, not being 
passed by Courts of Courts established or continued by the authority of the Central Government 
Indian States, or of the Crown Eepresentative, or any class of such decrees, may be 

executed in the Province as if they had been passed by Courts of British India.] 

[1908— S. 44 ; 1882— S. 229B] 

[a] Substituted by A. 0. for the original section, [b] For notification issued by the Governor-General in Council 
under this section, as it stood before 1st April 1937, see General Buies and Orders Supplement Vol. I, pp. 775 
to 781. 


Section 42 (contd.) 

[3] Small Cause Court decree transferred to another 
Court on regular side — Order of transferee Court that 
execution is barred by time — ^Bevision under Provincial 
Small Cause Courts Act, 8. 25, does not lie. (Vol 28) 1941 
Pat 624 (624, 625). 

[43 Execution of Munsif Court’s decree — Attachment 
of Sub-Court’s decree — Latter Court ordering payment 
to attaching decree-holder — Appeal does not lie to High 
Court, but to District Court. (Vol 5) 1918 Mad 921 
(921). 

Section 43 — Note 1. 

[1] The Court of the Political Agent at Sikkim is a 
Court established by the authority of the Governor- 
General in Council within the meaning of S. 43. (1911) 
38 Cal 859 (861). 

[2] Under the old Code a decree of a Court in a 
scheduled district in British India, to which the Code 
was not made applicable, could not be executed by an- 
other British Indian Court. (1888) 15 Cal 365 (370) 

Now the addition of the words 'any decree passed 

do not extend’ in the present section makes it clear that 
the section applies to Courts in areas in British India 
to which the Code does not apply. 

SECTION 44 — SYNOPSIS- 

1. Applicability and scope. 

2. Refusal to execute. 

1, Applicability and scope. — [1] Decree of 
Native State is a foreign decree — S. 44 merely alters 
procedure of its enforcement. (Vol 3) 1916 Bom 307 
(308) : 40 Bom 551 6& (1891) 15 Bom 216 (219). 

[2] Section 44 does not override S. 13. (Vol 18) 1931 
All 689 (691) : 53 All 747. 

[3] Words 'as if they had been passed by Court in 
British India’ in S. 44 do not control operation of S. 13 
(a). (Vol 22) 1935 Lah 551 (551). 

[4] Words “may be executed British India” 

refer only to mode of execution. (Vol 12) 1925 Mad 788 
(789). 

[5] Per Sadasiisa Iyer, J, — A suit does not lie in 
British India on decrees of Courts of Native States. 
Such decrees are made executable by notification by 
Goyesmor-General in Council under S. 44. (1913) 14 Mad 
I* Tini 9? (101, 104). (Sundar Iyer, J. Contra, This 
case went m Letters Patent appeal the decision whereof 
X 0 reported in (yol 2) 1915 Mad 486 : 39 Mad 24.) 

[6] A decree of a Court of a Native State does not 
cease ^ be the decree of a foreign Court simply because 
acuiei^ficatlon under S. 44 has been issued. (Vol 25) 

; 63 Cal 1033, 


[7] Notice to judgment- debtor is essential when- 
foreign decrees are sought to be executed in British 
Indian Courts. (Vol 12) 1925 Mad 788 (789). 

[8] Transmission of decree for execution to Native 
State is illegal — ^Long practice cannot justify such trans- 
mission — Ex parte order for transmission can be set 
aside within the time prescribed by Limitation Act 
(1908), Art. 182. (Vol 5) 1918 Mad 605 (605, 606). 

[9] Execution of foreign judgments — S. 21 does 
not apply. (Vol 12) 1925 Mad 788 (789). 

[10] The Law of Limitation governing the execution 
of foreign decrees in British India is the law in force 
in British India and not the law in force when the 
decree was passed. (Vol 3) 3916 Bom 200 (202) : 40 
Bom 504 ^ (1887) 14 Cal 570 (571). 

[11] An order for transmission of a decree to British 
Court cannot be treated as an order for execution. (Vol 
3) 1916 Bom 200 (202) : 40 Bom 504. 

[12] Decree passed in Pudukotfcai Court can be exe- 
cuted in Burma. (Vol 25) 1938 Kang 352 (352) : 1938 
Rang L B 463. 

[13] A Judge of a Presidency Small Cause Court has 
jurisdiction to execute the decree of a foreign Court 
transmitted to it under S. 44, but the Begistrar of the 
same Court has no power under S. IS or Section 35, 
Presidency Small Cause Courts Act to issue process in 
execution of a foreign decree. (Vol 5) 1918 Mad 645 
(646, 647). 

2. Refusal to execute. — [1] A British Indian 
Court executing a decree passed by a Court in a Native 
State, in respect of which a notification pursuant to 
S. 44 has been issued, is competent to go behind the 
decree and inquire into the question whether the Court 
which passed the decree had jurisdiction to do so, as a 
British Court ought not to execute the decree if passed 
without jurisdiction. (Vol 2) 1915 Mad 486 (487) : 39 
Mad 24 (F B) © (Vol 3) 1916 Bom 307 (308) : 40 Bom 
551© (Vol 12) 1925 Cal 955 (956). 

[2] Courts may refuse execution — Discretion to re- 
fuse is not limited to Ss. 13 and 14. (Vol 12) 1925 Mad 
788 (790). 

[8] An application for execution under S. 44 may be 
resisted on any of the grounds mentioned in S. 13. 
(Vol 4) 1917 Mad 780 (782) : 39 Mad 733. 

[4] British Indian Conrt^has ample jurisdiction to* 
refuse to execute decree passed by Native State Court. 
(Vol 18) 1931 AU 689 (691) ; 53 All 747 © (1891) 15 
Bom 216 (219). 

[5] Judgment-debtor can object to execution on the 
ground that the decree is not conclusive. (Vol 12) 1925 
Mad 788 (790). 



[ S3* 44A“45 ] 


[THE CODE OF] CIVIL FHOOEDUEE, 1908 


679 


Execution oj decrees ^[44i. (l) Where a certified copy of a decree of any of the superior 
passed by Courts in the (Jourts of the United Kingdom or any reciprocating territory has been filed 
^thef'refiproca^ig^ter- ^ District Court, the decree may be executed in British India as if it had 
ritory. been passed by the District Court, 

(2) Together with the certified copy of the decree shall be filed a certificate from such superior 
Court stating the extent, if any, to which the decree has been satisfied or adjusted and such 
certificate shall, for the purposes of proceedings under this section, be conclusive proof of the extent 
of such satisfaction or adjustment. 

(8 ) The provisions of section 4T shall as from the filing of the certified copy of the decree 
apply to the proceedings of a District Court executing a decree under this section, and the District 
Court shall refuse execution of any such decree, if it is shown to the satisfaction of the Court that 
the decree falls within any of the exceptions specified in clauses (a) to (f) of section 13. 


Explanation 1 “Superior Courts,'’ with reference to the United Kingdom, means the High 

Court in England, the Court of Session in Scotland, the High Court in Northern Ireland, the Court 
of Chancery of the County Palatine of Lancaster and the Court of Chancery of the County Palatine 
of Durham. 


Explanation 2 . — “Eeciprocating territory” means any country, or territory, situated in any 
part of His Majesty’s Dominions *] which the ° [Central Government] may, from time to 

time, by notification in the ^[Official Gazette], declare to be reciprocating territory for the 
purposes of this section; and “superior Courts,” with reference to any such territory, means such 
Courts as may be specified in the said notification. 

Explanation 3. — “Decree,” with reference to a superior Court, means any decree or judgment 
of such Court under which a sum of money is payable, nofc being a sum payable in respect of 
taxes or other charges of a like nature or in respect of a fine or other penalty, and 

(a) with reference to superior Courts in the United Kingdom, includes judgments given and 
decrees made in any Court in appeals against such decrees or judgments, but 

(b) in- no case includes an arbitration award, even if such award is enforceable as a decree or 

judgment.] 

[a] This section was inserted by the Code of Civil Procedure (Amendment) Act, 1937 (8 [VIII] "of 1937},, 
Section 2. [b] The words “or in India’* repealed by A. 0. [c] Substituted by A, 0. for ^“Governor- 

General in Council.” [d] SubsHttUed by A, O. for “Gazette of India.** 


®'[4S. So much of the foregoing sections of this Part as empowers a Court to send a decree 
Execution of decrees in for execution to another Court shall be construed as empowering a Court 
foreign territory, ill any Province to send a decree for execution to any Court established 

or continued by the authority of the Central Government or of the Crown Eepresentative in the 
territories of any foreign Prince or State to which the Provincial Government has by notification 
in the Official Gazette declared this section to apply.] 

[1908— S. 45 ; 1882— S. 229A.] 

[a]. Substituted by A. 0. for the original Section 45. 


Section 44 (contd.) 

[6] Decree by Native State — Judgment-debtor can 
object to its validity on ground of want of jurisdiction 
— He need not ask for review of order in Court of 
Native State — His remedy is to object to execution in 
executing Court. (Yol 18) 1931 AU 689 (691) : 53 All 
747. 

[7] If decree is proved to be fraudulently obtained 
or passed without jurisdiction Court is not bound to 
execute. (1891) 15 Bom 216 (219). 

[8] Defendant submits to jurisdiction of foreign 
Court— Executing Court shall not require proof for its 
jurisdiction. (Yol 3) 1916 Bom 307 (308) ; 40 Bom 
551. 


[9] Decree of foreign Court in absentum-^'Dm:eQ i 
a nullity and unenforceable in British India. (Yol 3 
1916 Bom. 307 (309) : 40 Bom. 551. 

[10] Decree of foreign Court against resident h 
British India— Decree can be executed in British Indii 
only if defendant sumbits to jurisdiction of foreigi 
Court before judgment. (Yol 21) 1934 Mad 434 (434) 
57 Mad 824. 


[11] Ex parte foreign decree in personam against 
British subject not residing there at date of action will 
not be executed by British Courts. (Voi 20) 1933 Mad 
112 (113), 

[12] See also S. 13. 

Section 44A — Note 1 

[1] Agent claiming his commission to the knowledge 
of the principal — Latter absent and not represented at 
hearing — Claim awarded — No appeal nor application to 
set aside decree — Held that principal failed to satisfy 
that decision was not on merits. (Yol 30) 1943 Cal 
42 (44). 

Section 45 — Note 1 

[1] The Courts contemplated by S. 45 are Courts in 
the Native Indian States in alliance with the British 
Government. (Yol 16)1929 Sind 45(46):23 Sind L K 206. 

[2] The words “foreign Prince** in S. 45, refer to 
Courts in Native Indian States in alliance with the 
British Government. (Yol 29) 1942 Pesh 49 (50). 

[3] Khan of Qalat is foreign or Indian Prince within 
S. 311, Government of India Act, (Yol 29) 1942 Pesh 
49 (50). 
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46 . (l) Upon the application of the decree-holder the Court which passed the decree may, 
whenever it thinks fit, issue a precept to any other Court which would be 
competent to execute such decree to attach any property belonging to the judgment-debtor and 
specified in the precept. 

(2) The, Court to which a precept is sent shall proceed to attach the property in the manner 
prescribed in regard to the attachment of joroperty in execution of a decree : 

Provided that no attachment under a precept shall continue for more than two months unless 
the period of attachment is extended by an order of the Court which passed the decree or unless 
before the determination of such attachment the decree has been transferred to the Court by which 
the attachment has been-made and the decree-holder has applied for an order for the sale of such 
property. 

Objects and Reasons. 


Clause dC — Though a system of execution 
based on precepts is in the opinion of the Committee 
open to grave objection, they think the idea may be 
utilised for the purpose of enabling a decree-holder to 
obtain an interim attachment where there is ground to 
apprehend that he may otherwise be deprived of the 
fruits of his decree. They have for this purpose intro- 
duced Clause 46 into the Bill. They think it expedient 
to fix a time limit for the continuance of this %nt6rim 
attachment, but at the same time they have em^wered 
the Court to extend the period to meet the exigencies 
of particular cases. 

After careful consideration they have come to the 
conclusion that notwithstanding attachment under a 


precept, ro-atiaehment on the ordinary application for 
execution will still be necessary. Though at tot sight it 
may appear a better course to provide that re-attachment 
shall not be necessary when the issue of a precept is 
followed by the ordinary application for execution, after 
careful consideration they have come to the conclusion 
that it will be safer to require re-attachment, having 
regard to tjie agency by which execution is carried into 
efieot/»-^S. O. R. 

“Clause 46. — We think that a decree-holder who has 
obtained an interim attachment should not be required 
to re-attach the property if before the determination of 
the attachment he applies for execution against the 
property, and we have altered this accordingly. There 
will now be only one attachment.” — S. C. R. 


Section 45 (contd.) 

[4] The Courts of British India have no authority to 
send their decrees for execution to Courts not in British 
India. (1888) 12 Bom 230 (231) ^ (1902) 29 Cal 400 
(402), (No decree can be sent into Tributary Mahals of 
Orissa.) * (Vol 5) 1918 Mad 580 (584) : 40 Mad 1069. 
(No power to send decrees for execution to Courts in 
Travaneore.)>3&(Yol 29) 1942 Pesh 49 (49, 50). (Court of 
Political Agent of Quetta is one established or continued 
by Governor-General in Council.) 

[5] Attachment before judgment — Property in Butch 
territory — Mandate, issued to British Consul there, 
cannot be maintained. (Yol 16) 1929 Sind 45 (46) : 23 
Sind L E 205. 

SECTION 46 — SYNOPSIS. 

1. Attachment by precept. 

2. Power of Court. 

3. Scope and applicability. 

1. Attachment by precept. — [1] An order passed 
by a Court extending the period of attachment always 
relates back to the date of the petition and has a re- 
trospective effect even though the order was passed 
after the expiry of the statutory period of two months. 
It is enough if the application for extension was put in 
before the expiry of that period. (Yol 4) 1917 Mad 591 
(592). 

[2] Attachment by precept — Objection to execution 
based on omission to transfer decree cannot be taken at 
hearing of appeal. (Yol 4) 1917 Mad 591 (591). 

[3] Property in custody of Court — Precept received , 
for attachment — Attachment takes effect from date 
when it is received by Court holding property. (Yol 22) 
1935 Lah 914 (915). 

^41 When money is attached in pursuance of a precept 
tuid^ 8. 46, it can be paid over to another decree- 
holder, attaching ut, within the statutory period of 
sixty days, (Yol 23) 1936 Lah 486 (488). ({Vol 22) 1935 
Lah 914, reversed.) 

, X Power of .Cotprt — [Ij Court to which precept 
attachment of property can accept money 


or security — Neither surety nor judgment-debtor can 
object to it. (Yol 13) 1926 Lah 433 (433, 434). 

[2] Validity of precept cannot be challenged by the 
Court to which it is sent. (Vol 14) 1927 Cal 581 (588), 

[3] Decree transferred for execution — Transferee 
Court is not competent to issue precept. (Yol 13) 1926 
Sind 157 (158). 

[4] Decree transferred for execution — Parent Court 
can issue precept even after the transfer, (Yol 14) 1927 
Cal 581 (588). 

[5] Court issuing precept cannot attach property 
itself. (Yol 20) 1933 All 844 (845). 

[6] Concurrent execution in transferee Court is per- 
missible. (Vol 10) 1923 Pat 224 (225) : 2 Pat 328. 

3. Scope and applicability. — [1] The object of 
S. 46 is to attach property of the judgment-debtor in 
another Court in order to prevent him from alienating 
or otherwise dealing with it to the detriment of the 
decree-holder till proper proceedings for sale of the pro- 
perty in pursuance of execution application can be 
taken. The section does not contemplate an indefinite 
order stating that an attachment is made permanently. 
(Vol 23) 1936 Lah 486 (487, 488). 

[2] Application under S. 46 is not application for 
execution. (Vol 13) 1926 Cal 249 (250). 

[3] Court has under S. 46, power to order attach- 
ment before judgment of property outside local limits 
of its jurisdiction and further it is also competent to 
entertain application for removal of such attachment. 
[Vol 18] 1931 Rang 279 (280) : 9 Rang 561. 

[4] Defendant’s property in foreign territory cannot 
under this section be attached by Indian Courts. 
(Vol 18) 1931 Lah 723 (724, 725) : 13 Lah 206. 

[5] Court cannot attach debt outside its jurisdiction 
except through precept — Direct attachment is illegal. 
(Vol 27) 1940 Bang 34 (36) : 1939 Rang L R 694. 

[6] Though the property referred to in 0. 38, R. 5 
(b) must be property within the Court’s jurisdiction, no 
such restriction is imposed with regard to the property 
mentioned in clause (a). Property without local limits of 
the Courts may be attached before judgment. (1911) 10 
Ind Cas 794 (795, 796) (Low Bur). 
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Quesdioks to be Determined by Court Eybcutino Decree. 

47. (l) All questions arising betiveen the parties to the suit® in which the decree was passed, 
Qimtio 7 is to he determined or their representatives,^^ and relating to the execiition, discharge or 
hytlieCourtexecuti'}ig decree, satisfaction of the decree, shall be determined^^ by the Court executing 
the deeree^^ and not by a separate suit.®^ 

(2) The Court may, subject to any objection as to limitation^ or jurisdiction, treat a proceed- 
ing under this section as a suit or a suit as a proceeding and may, if necessary, order payment of 
any additional court-fees. 

(3) Where a question arises as to whether any person is or is not the representative of a 
party, such question shall, for the purposes of this section, be determined by the Court.^ 

Explanation .^ — For the puriDOses of this section, a plaintiff w'hose suit has been dismissed and 
a defendant against whom a suit has been dismissed, are parties to the suit. 

[1882— S. 244; 1877— S. 244, 1861— S. 11; 1859—8. 283. See S. 2, Cl. {2); Ss. 50, 52, 144, 145.] 


Objects and Reasons. 


''Clausa 4:7. — The Committee have omitted sub- 
clanses (a) and (b) of Section 244 of the existing Code 
because they are strongly of opinion that questions re- 
garding the amount of any mesne profits or interest 
should be determined by the decree and not in execu- 
tion. If this view is accepted it will be possible to exer- 
cise an effective control over the action taken by 
subordinate Courts in dealing with such matters. 


The Committee have re-drafted sub-clause (3) and 
made it compulsory on the Court to determine questions 
arising as to representatives of parties. In their opinion 
it is inexpedient that separate suits should be instituted 
for the decision of such questions. The delay and ex- 
pense involved are often very great and result in the 
needless protraction of litigation. 

The Explanation is intended to put an end to a con- 
flict of judicial decisions,** — 8. 0. R, 


Section 46 (contd.) 

[7] An application for an attachment under this section 
cannot be regarded as an application for execution 
entitling a decree-holder to rateable distribution of 
assets under 8. 7S. (Vol 13) 1926 Cal 249 (250). 

[8] After an attachment under a precept there must 
be an application for execution in the proper form and 
it is only upon such application that execution can issue. 
(Vol 27) 1940 Cal 26 (28) ; I L R (1939) 2 Cal 370. 

SECTION 47— SYNOPSIS, 

1, Appeal and revision. 

2. Applicability and scope. 

3. Applicability to proceedings under other 
Acts. 

4, Limitation. 

5. Question must be between parties or represen- 

tatives 

6, Parties to the suit, 

7. Custodian of attached property. — See 
Notes on S. 145. 

3. Explanation. 

9. Parties arrayed on same side. 

10. Party sued in representative capacity. 

11. Surety. — See Notes on 8. 145. 

12. Representative— Who is. 

13. Auction- purchaser— Position of, 

14. Attaching creditor. 

15 . Judgment-debtor under attached decree . 

16. Official Assignee or receiver or liqui- 

dator, 

17. Transferee from auction-purchaser. 

18. Transferee from party. 

19. Transferee of decree. 

20. Whether person is party or representative 
to be decided by executing Court, 

21. Question must relate to execution, discharge or 
satisiaction of decree. 

22. Adjustment of decree.— Bee Notes on 0. 21, 

B. 2. 

23. Agreement against execution. 

24. Damages for fraudulent execution. 


25. Decree incapable of execution, 

26. Excess or deficient execution. 

27. Illustrative cases—. Questions not relating 
to execution, etc. 

28. Illustrative cases — Questions relating to 
execution, etc. 

29. Liability to attachment and sale. 

30. Mesne profits. 

31. Pre-decree matters. 

32. Property attached if belongs to judgment- 
debtor. 

33. Question arising between preliminary and 
final decree. 

34. Question between parties in which auction-*^ 
purchaser is interested. 

35. Restitution. — ^See 8. 144. 

* 36. Stay of execution. 

37. Validity of decree. 

38. Whether attached property is ancestral and 

debts were for legal necessity or tainted 

f with immorality See 8 . 53. 

39. Separate suit barred. 

40. **Court executing decree’* — Meaning of, 

41. “Determined” — Meaning of. 

42. Power to construe decree. 

43. Relief against penalty. 

44. Setting aside sales in execution. 

45. Decree obtained by fraud, 

46. Fraud in execution proceedings. 

47. Notice under 0.21, Rr.16,22 and 66 — Want of* 

48. Other grounds for setting aside sale. 

49. Sub-section (2). 

1. Appeal and revision.— .[1] All orders in execu- 
tion proceedings are not orders under 8. 47. (Vol 18) 
1931 Cal 574 (575): 58 Cal 808* (1936) 164 1 C 802 (803) 
(Gal)* (Vol 6) 1919 Cal 806 (807)* (Vol 5) 1918 Cal 45 
(46)* (Vol 6) 1919 Pat 383 (883, 384) : 4 Pat L Jour 
461. (Order relating solely to jurisdiction.)* (Vol 16) 
1929 Rang 161 (161) : 7 Rang 110. (Order of committal 
to jail passed without jurisdiction— Objection to its lega- 
lity not taken — No appeal lies.) 
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Section 47 ( conid,) 

[2] An order in execution can come under S. 47 only 
when it determines questions relating to the rights and 
liabilities of the parties with reference to the relief granted 
by the decree. (Vol 2) 1915 Cal 122 (124). 

[3] Only orders falling under S. 47 are appealable. 
(Vol 13) 1926 Mad 834 (835). 

[4] Alternative remedy of suit does not bar appeal 
under S. 47. (Vol 3) 1916 Mad 1008 (1010). 

[5] Eight of appeal under S. 47 cannot be taken away 
by implication. (Vol 3) 1916 Mad 20 (22) : 39 Mad 570. 

[6] Order under S. 47 — Appeal — Copy of judgment 
and decree must be filed — Order under S. 47 being de- 
cree, appeal thereform is governed by O. 41. (Vol 5) 
1918 All 394 (396) : 40 All 12>$t (Vol 27) 1940 Oudh 351 
(352) : 15 Luck 669. 

[7] Order though made under S. 151 held was one 
under S. 47 and hence appealable. (Vol 32) 1945 Sind 
146 (148, 151) : I L B (1945) Ear 116>3& (Vol 20) 1933 
Mad 399 (400)*i' (Vol 30) 1943 Nag 172 (174) : I L B 
(1943) Nag 699. 

[8] Order under S. 47 must be a decree within 
S. 2 (2) in order to be appealable. (Vol 14) 1927 All 208 
(209)4« (Vol 13) 1926 All 401 (401)»3& (Vol 13) 1926 AH 
268 (268, 269) : 48 AU 2604* (Vol 1) 1914 Gal488(489)«3& 
fVol 13) 1926 Oal 400 (400)^ (Vol 11) 1924 Mad 365 
(366)* (Vol 7) 1920 Pat 249 (250) : 5 Pat L Jour 270. 

[9] Appealability of orders under S.47 — ^Test— “Whe- 
ther order is appealable must be decided upon considera- 
tion of facts and circumstances in which it was passed. 
(Vol 27) 1940 All 326 (328) : I L E (1940) All 517 (FB). 

[10] Decision is decree provided rights of parties are 
conclusively determined. (Vol 4) 1917 Pat 126 (128) : 3 
Pat L Jour 339* (Vol 24) 1937 Pat 349 (349). 

[10a] Order issuing execution or refusing to execute 
decree is appealable under S. 47. (Vol 2) 1915 Oal 238 
(289)* (Vol 20) 1933 All 732 (733) : 55 All 983* (Vol 4) 
1917 Cal 182 (182)* (Vol 17) 1930 Oudh 268 (270)* 
(Vol 3) 1916 Upp Bur 1 (2) : 2 Upp Bur Bui 119. 

[10b] Order determining a party’s right to be the 
representative of a deceased party is decree and 
appealable. (Vol 12) 1925 All 66 (66)* (Vol 23) 
^936 All 479 (480)* (Vol 12) 1925 All 578 (579) : 47 
AU 365* (Vol 30) 1943 Mad 381 (383) : I L B (1943) 
Mad 702* (Vol 26) 1939 Sind 234 (235) : I L B (1939) 
Kar 509. 

[11] Objection misdescribed as one under 0. 21, B. 58 
while really coming under S. 47 — Court under mistake 
dealing with case as under 0. 21, B. 58 — Still order is 
decree and is appealable. (Vol 19) 1932 Lah 376 (377). 

[12] Objection in execution treated as one under S. 47 
— Appeal lies from order disallowing objection although 
ultimately it is held that it was not under S. 47. (Vol 19) 
1932 All 49 (49). 

[13] Bateable distribution order if it decides ques- 
tion covered by S. 47 is appealable. (Vol 11) 1924 Oal 
801 (805) : 51 Oal 761* (Vol 14) 1927 Lah 100 (101)* 
(Vol 3) 1916 Mad 20 (22) : 89 Mad 570. 

[14] Appeal lies at the instance of a party to the 
decree under execution where matter relates to execu- 
tion, discharge or satisfaction of the decree. (Vol 14) 
1927 Mad 842 (843)* (Vol 24) 1937 Bom 111 (112) ; 
I L B (1937) Bom 144* (Vol 7) 1920 Oal 724 (725)* 
(Vol 5) 1918 Oal 551 (552)* (1911) 15 Cal W N 783 
(78^)* (1939) 41 Pun L B 186 (187). (Order transferring 
decree for execution.)* (Vol 26) 1939 Lah 177 (178)* 
(Vol 14) 1927 Lah 651 (652). (Order amending decree.) 
* (Vol 33) 1946 Mad 383 (384)* (Vol 30) 1943 Mad 

(383) : I L E (1943) Mad 702* (Vol 27) 1940 Mad 
m (297)* (Vol 9) 1922 Nag 62 (64, 65) : 18 Nag L E 
23}, 1936 Oudh 60 (51) : 11 Luck 519* (Vol 15) 

, 1928 40, (41) : 5 Bang 775. 


[See however (Vol 29) 1942 Mad 406 (406). (Dispute 
between judgment-debtor and stranger auction-pur- 
chaser regarding delivery treated and decided as one 
under S. 47 — Appeal from order thereon lies.)] 

[15] Order refusing or allowing delivery of posses- 
sion of property sold in execution even to decree-holder 
purchaser is not one under S.47 — No appeal lies. (Vol 6) 
1919 Cal 368 (369)* (Vol 3) 1916 Pat 216 (218) : 1 Pat 
L Jour 232. 

[16] Application under O. 21, B. 100 fought out be- 
tween parties to suit — Appeal lies. (Vol 8} 1921 Mad 612 
(614)* (Vol 20) 1933 All 57 (59) : 54 All 1031* (Vol 3) 

1916 Mad 727 (727, 728). 

Interlocutory orders. — [17] Inteilocutory orders 
not conclusively determining rights of parties not ap- 
pealable. (Vol 30) 1943 Lah 140 (144, 146) (P B) * 
(Vol 22) 1935 All 502 (502, 503) * (Vol 19) 1932 All 
186 (137) * (1912) 34 All 630 (531, 532) * (Vol 28) 

1941 Cal 618 (621) * (Vol 12) 1925 Cal 679 (680, 681) 
*(Vol 17) 1930 Lah 352 (353) * (Vol 16) 1929 Lah 815 
(816). (Orders dealing with mere matter of procedure 
are not within S. 47.)* (Vol 14) 1927 Lah 232 (234). 
(Such interlocutory order can be attacked in appeal 
from final order.)* (Vol 23) 1936 Mad 623 (624)* 
(Vol 20) 1933 Mad 500 (500). (Preliminary objections 
overruled — ^No fi.nal order — No appeal lies.)* (Vol 20) 
1933 Mad 152 (153) : 56 Mad 453* (Vol 12) 1925 Nag 
186 (187) : 21 Nag L E 34 * (Vol 15) 1928 Oudh 329 
(330) * (Vol 12) 1925 Oudh 485 (485) : 28 Oudh Cas 
124 * (Vol 28) 1941 Pat 616 (616) * (Vnl 27) 1940 Pat 
75 (76) * (Vol 4) 1917 Pat 575 (575). (Decision of pre- 
liminary point.)* (Vol 24) 1937 Bang 157 (159) * 
(Voi 22) 1935 Bang 600 (501). 

[18] Order accepting or refusing security is not ap- 
pealable. (Vol 19) 1932 Lah 120 (121) * (1928) 106 Ind 
Cas 866 (867) (Lah) * (Vol 14) 1927 Lah 527 (528) * 
(Vol 18) 1931 Mad 88 (38) : 54 Mad 237 * (Vol 23) 
1936 Oudh 369 (369) * (Vol 24) 1937 Pat 380 (381). 

[19] Decree-holder ordered to furnish security — Order 
accepting security and directing delivery of possession 
is appealable — Order is final and not interlocutory. 
(Vol 6) 1919 Oal 471 (472). 

[20] Mortgage decree — Plea of party to have his 
property sold last negatived by trial Court — Nothing 
in judgment fettering discretion of executing Court — 
Executing Court can fix order of sale — Such order is 
merely administrative and no appeal lies against it. 
(Vol 31) 1944 Mad 429 (430) * (Vol 11) 1924 Mad 
527 (529). 

[21] Order definitely allowing or disallowing plea in 
execution proceeding is appealable notwithstanding that 
execution petition is not terminated thereby, (Vol 29) 

1942 Mad 688 (689) : I L B (1943) Mad 164 (F B) * 
(Vol 7) 1920 Cal 534 (535) * (Vol 30) 1943 Mad 346 
(847) * (Vol 23) 1936 Oudh 240 (240). 

Second appeal. — [22] Case faUing under S. 47 — 
Second appeal lies. (Vol 20) 1933 All 57 (59) : 54 All 
1031 * (Vol 1) 1914 Cal 893 (893), 

* [23] A second appeal will not lie in an execution 
matter if second appeal was incompetent in the suit it- 
self. (Vol 8) 1921 All 55 (55) ; 43 All 403 * (Vol 5) 
1918 Mad 1368 (1368). 

[24] Small Cause suit — No second appeal lies from 
orders in execution thereunder, (Vol 12) 1925 Mad 742 
(742). 

[25] Where there is an appeal as from an order 
under S, 2, Civil P. G., it would be difficult to bring 
that matter under S. 47, so as to allow of a second 
appeal. (Vol 17) 1930 Cal 249 (250) * (Vol 6) 1919 Oal 
1006 (1007), (Order refusing to set aside sale.).* (Vol 4) 

1917 Cal 443 (444), (Order setting aside sale under 
0. 21, B. 90.) 
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[26] Conversion of petition into suit under S. 47 (2) 
—No second appeal lies, but where on respondent’s 
own invitation lower appellate Court sets aside order 
of executing Court refusing such conversion on footing 
that it was involved in appeal under S. 47, respondent 
cannot be allowed to resile and say no appeal lies at 
appellant’s instance to correct error. (Yol 18) 1931 Mad 
270 (271). 

Bevision. — [27] Failure to treat suit as application 
in execution and dismissing suit — Revision lies. (Vol 8) 
1921 Nag 130 (181). 

[28] Order granting mortgagee interest on mortgage 
money for time during which sale proceeds of mortgage 
property are lying in Court, is not appealable but is re- 
Tisable. (Yol 16) 1929 Rang 127 (127). 

[29] Application to set aside dismissal of previous 
execution application but without stating provisions of 
law under which it was made — Application dismissed 
as being “informal” — Order of dismissal is not apjpeal- 
able — Failure to treat such application as one for review 
amounts to failure to exercise jurisdiction under S. 115, 
Civil P. C. (Yol 15) 1928 Lah 811 (812, 813). 

[30] Decision of lower appellate Court as to whether 
certain house attached belonged to judgment-debtor ex- 
clusively held not liable to any interference in revision. 
(Yol 28) 1941 Oudh 101 (103). 

[31] Appeal to lower appellate Court under S. 47 — 
Auction-purebaser applying for revision — No second 
appeal lies and so revision is not barred. (Yol 16) 1929 
Mad 84 (84). 

[32] Sale of house by judgment-debtor — Decree- 
holder applying for attachment of amount left with 
vendee for payment to vendor’s creditors— Court order- 
ing vendee to pay amount left with him to vendor’s 
creditors within certain time or to deposit it into Court 
— Appeal by decree-holder — Judgment-debtor, vendee 
and vendor’s creditors impleaded as respondents — 
Appeal held lay against judgment-debtor only — Appeal 
held may be treated as revision as against vendor’s 
creditors. (Per Tek Ghand J,, in Order of Eeference). 
(Yol 29) 1942 Lah 275 (277) : I L B (1943) Lah 17 
(FB). 

[33] Order on A’s application in lower Court— Appeal 
■to High Court — Order not appealable as not coming 
under S. 47— High Court’s opinion on main question 
that Court had no jurisdiction to maintain application 
in v7hioh view revision lies — ^High Court allowed appeal 
to be converted into revision petition. (Vol 22) 1935 
Mad 842 (847) : 58 Mad 972, 

[34] An order passed on an application for payment 
of pre-emption money in compliance with a decree 
under 0. 20, R, 14 is not appealable but can be revised 
under S. 115. (Yol 2) 1916 Oudh 171 (172j. 

[35] Highest bidder dying before adjourned sale — 
Next lower bidder treated as last bidder and ordered to 
deposit amount — On his failm’e re-sale ordered— Order 
for re-sale held void — He cannot appeal under S. 47 — 
Revision lay as order was without jurisdiction. (Yol 7) 
1920 Mad 911 (916) : 42 Mad 776. 

'[36] Order under 0. 21, R. 66 — Appeal: See 0. 21, 
B. 66. 

[37] Order setting aside or refusing to set aside sale. 
See 0. 21, B. 92. 

2. Applicability and scope. — [1] Section 47 pro- 
vides only for procedure and forum whereby decision is 
to be reached. (Yol 23) 1936 Mad 636 (638). 

[2] Section 47 is very wide in its terms and should 
be so interpreted as not to render redundant other pro- 
visions in Code. (Yol 24) 1937 All 407 (409), 

[3] In order to avoid multiplicity of suits S. 47 has 
io be liberally construed. (1909) 9 Cal L Jour 358 (360, 
-S61) (When a judgment-debtor accepts the binding 


nature of a decree but contends that it should not be 
executed in consequence of circumstances arising subse- 
quent to the decree the matter should be dealt with 
under S. 47.) '^'(Yol 9) 1922 Bom 370 (374) : 46 Bom 
529 ©(1894) 21 Gal 437 (444) ©(Vol 7) 1920 Mad 324 
(330) : 43 Mad 107 (FR) ©(Vol 25) 1938 Nag 212 (215, 
216) : I L E (1938) Nag 583 ©(Yol 11) 1924 Nag 246 
(247) : 20 Nag L B 90 ©(Yol 23) 1936 Fat 289 (294) : 
15 Pat 546. 

[4] Object of separately numbering the sub-sections 
of S. 47 is to make the several sub-sections independent 
of each other. (Yol 3) 1916 Cal 471 (472). 

[5] Both snb-ss. (1) and (2) must be read together. 
(Yol 20) 1933 Mad 166 (167) : 66 Mad 447. 

[6] Section 47 presupposes that the questions with 
which it deals are questions as can be finally determined 
in the execution proceedings— If they cannot S. 47 does 
not apply. (1900) 23 Mad 195 (201) (FB). 

[7] Section 47 debars a party or his representative to 
a suit from raising otherwise than in execution pro- 
ceedings any question of the class described in the 
section which arises between himself and other party to 
suit and he cannot raise it either as plaintifi or defen- 
dant in any separate suit. (1939) 1989 Oudh W N 653 
(655) ©(Yol 28) 1941 Cal 530 (532) : I L R (1941) 2 Cal 
402. 

[S] When there is a decree capable of execution no 
suit will lie for its enforcement even after the execution 
is barred by time. (Yol 17) 1930 Nag 17 (18) ©(Yol 8) 
1921 All 369 (372) : 43 All 170. (Pre-emption decree — 
(Yol 3) 1916 All. 261 overruled.) ©(Yol 3) 3916 All 163 
(164) : 38 All 509 ©(Yol 21) 1934 Cal 327 (327) ; 60 
Cal 1467. (Money decree creating charge on property.) 
©(Vol 14) 1927 Cal 411 -.(412) : 54 Cal 624. (Execution 
of decree for khas possession barred — Second suit for 
khas possession is barred.) ©(1906) 33 Oal 679 (682) 
©(1920) 2 Lah L Jour 724 (727, 728). (Compromise 
decree becoming unexeoutable by lapse of time.) (Vol 17) 
1930 Lah 74 (75). (Filial decree for redemption.)© (Yol 5) 
1918 Mad 370 (370) : 41 Mad 641 ©(Yol 4) 1917 Mad 
177 (177). (Suit for a declaration of satisfaction ^ of 
decree obtained by defendant against plaintifi and for 
injunction restraining defendant from its execution is 
barred by S. 47 (I).) ©(Yol 28) 1941 Pat 70 (75, 76) : 20 
Pat 223, (Money decree against ward of Court of 
Wards.) ©(Yol 26) 1939 Pat 260 (261) ©(Yol 22) 1935 
Pat 222 (223, 224). (Suit for possession of property 
covered by lease — Decree obtained — Suit for demolition 
of buildings on such property does not lie.) 

[9] Section 47 deals with only those matters arising 
after the decree. (Yol 25} 1938 Pat 41 (42) ; 16 Pat 748. 

[10] Section 47 applies to proceedings taken after 
satisfaction of decree also. (Yol 20) 1933 All 429 (431). 

[11] Under S. 47 there is no distinction between a 
money decree and a decree under 0. 34. (Yol 16) 1929 
Lah 762 (763). 

[12] Provisions in 0, 21, E. 19 are not exhaustive 
regarding questions covered by S. 47. (Yol 23) 1936 Oal 
409 (411): I L B (1937) 1 Gal 67. 

[13] Section 47 does not apply to a decree of a 
foreign Court. (1913) 14 Mad L Tim 96 (100). 

[14] Section 47 has never been in force in the 
Ganjam and Yizagapatam Agency tracts. (1913) 36 Mad 
128 (130). 

[16] As to the applicability of this section to the 
proceedings of a District Court executing a decree of any 
of the superior Courts of the United Eingdom or any- 
reciprocating territory, see S. 44A (8). As to who may be 
deemed a party within the meaning of this section* for 
the enforcement of liability of surety, see S. 145. 

3. Applicability to proceedings under other Acts^ 
— [1] Award under Arbitration Act — Execution — 
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Order in— Appeal lies. (Vol 8) 1921 Sind 132 (133) : 16 
Sind L R 240 ^ (Vol 16) 1929 Lah 228 (229). 

[2] Order rejeoting enforcement of award is appeal- 
able as it is governed by S. 47, (Vol 21) 1934 Lab 49 
{•50). 

[3] Agra Tenancy Act (1926), Ss. 79 and 80 — Appli- 
cation for ejectment — Order made under S. 80 — Order 
relates to execution of decree — Hence determination of 
application is determination of question under S. 47. 
(Vol 19) 1932 All 92 (94) : 53 All 715. 

[4] Order under S. 47 in proceedings governed by 
Agra Tenancy Act is not a decree and no second appeal 
lies from such order — See S, 248, Agra Tenancy Act. 
(Vol 21) 1934 All 192 (192). 

[5] Decision that judgment-debtors are not debtors 
within the meaning of Bengal Agricultural Debtors 
Act, falls under S. 47. (Vol 27) 1940 Cal 257 (258, 259): 
I L B (1940) 1 Cal 393. 

[6] Sale of judgment-debtor’s property in execution 

— Immediately after sale, executing Court receiving 
notice under S. 34, Bengal Agricultural Debtors Act, 
and consequently setting aside sale — Order held fell 
under S. 47 and hence appealable. (Vol 26) 1939 Cal 
334 (334, 335). 

[7] Notice under S. 34, Bengal Agricultural Debtors 
Act, received by executing Court— Still ^sale held in exe- 
cution of decree — Judgment-debtor trying to set aside 
sale on ground of notice— Question relating to execution 
of decree arises — If question has to be decided between 
parties to suit or their representatives S. 47 will apply 

— That auction-purchaser though not party to suit is 
interested in result does not operate as a bar. (Vol 33) 
1946 Cal 45 (46). 

[8] Application for holding that decretal amount is 
paid off in view of Bengal Money-lenders Act is one 
under S. 47 and order rejecting it is appealable. (Vol 29) 
1942 Cal 342 (342). 

[9] Application for re-opening decree under Bengal 
Money-lenders Act is not one un&r S. 47. (Vol 29) 1942 
Cal 324 (325) : I L E (1942) 1 Cal 354. 

[lOJ A question as to whether the execution proceed- 
ings under Bengal Public Demands Recovery Act were 
eiitirely without jurisdiction is one under S. 47. (1911) 
14 Cal L Jour 83 (88). 

[11] Appeal lies against an order under S. 173, 
Bengal Tenancy Act, when the ease falls under B. 47. 
(Vol 12) 1925 Cal 1223 (1224). 

[12] Application to set aside the sale under S. 173, 
Bengal Tenancy Act, involves question relating to exe- 
cution and S. 47 applies. (Vol 22) 1935 Gal 89 (89). 

[13] Order under S. 174, Bengal Tenancy Act, does 
not fall within S. 47. (Vol 17) 1930 Cal 302 (303). 

[14] Appeal by auction-purchaser not party to suit 
against order setting aside sale under S, 173, Bengal 
Tenancy Act, is incompetent. (Vol 1) 1914 Cal 177 
(177) S'(Vol 12) 1925 Cal 1223 (1224). 

[15] The petitions under S. 19 as well as under 8. 20, 
Madras Agriculturists’ Relief Act, must be deemed to be 
petitions which raise questions relating to execution, 
discharge or satisfaction of the decree and come within 
the matters covered by S. 47, Civil P, 0. (Vol 27) 1940 
Jdad 131 (132). 

[16] Order in execution of decree under S. 77, 
Madras Estates Land Act, is appealable as one under 
B. 47, Civil P. C. (Vol 14) 1927 Mad 440 (440, 441). 

, [iT] Order in proceedings under the words in S. 70, 
Madras Hindu Religious Endowments Act, attract the 
of SI 47. (Vol 20) 1933 Mad 305 (306) ; 56 

[18] IN^abar Compensation for Tenants Improve- 
(1900), S. 6 (3) — Tenant making improve- 
d(3or^ — Application for enhancement of 


compensation — Application is not for final decree — 
Order for re-valuation can only be passed by executing 
Court and order on it is appealable. (Vol 6) 1919 Mad 
835 (837, 838). 

[19] Application under Orissa Tenancy Aot, S. 227(3), 
for setting aside sale in execution is not one under S. 47. 
(Vol 14) 1927 Pat 177 (177, 178) : 6 Pat 366. 

[20] Section 47 applies to execution proceedings of 
rent decree also. (Vol 22) 1935 Pat 227 (228). 

4. Limitation. — [1] See Notes on Arts. 165, 166- 
and 181, Limitation Act. 

5. Question must be between parties or repre- 
sentatives. — [1] Person raising question relating to* 
decree must be party to suit or representative of party 
when question is raised. (Vol 18) 1931 All 490 (495,. 
499) : 54 All 25 (FB)'5 (Vol 4) 1917 All 460 (461) : 39* 
All 47. (Legal representative is party within meaning 
of S. 47.) * (Vol 6) 1919 Pat 396 (397). 

[2] Fresh suit relating to execution is barred under 
S. 47 where plaintiS and defendant have been parties 
in the former suit. (Vol 18) 1931 Bom 114 (116, 118) tj* 
(Vol 4) 1917 All 460 (461) : 39 All 47 © (1909) 33 Bom 
89 (42) ^ (1899) 23 Bom 237 (244). {Question arising 
between representative of judgment-debtor and decree- 
holder as to whether property in question belonged to 
deceased judgment-debtor must be determined by exe- 
cuting Court.) * (Vol 19) 1932 Bom 466 (467) © (Vol 
15) 1928 Bom 634 (536) : 53 Bom 46 ^ (Vol 2) 1915- 
Cal 570 (571). (Prior mortgagee party to suit — Ex parte 
decree passed— Application by him to prevent execution 
of ex parte decree falls under S. 47.) 5* (Vol 16) 1929’ 
Lah 762 (763). (Suit by representative of deceased judg- 
ment-debtor for declaration of his charge on property 
sought to be sold under mortgage-decree is barred.) 
(Vol 13) 1926 Lah 165 (165) : 7 Lah 1. (Execution sal© 
confirmed — Suit by one of judgment-debtors that pro- 
perty was not saleable does not lie.) (Vol 16) 1929 
Pat 141 (142) : 8 Pat 717. (Objection to attachment by 
party or his representative will be governed by S. 47, 
one by third person will be governed by Civil P. C., 
O. 21, R. 58 ) (Vol 6) 1919 Pat 396 (397). 

[3] A suit for declaration that only one of the judg- 
ment-debtors alone is liable under the decree, on th© 
allegation that the other judgment-debtor was only 
nominal, cannot be maintained. (1912) 15 Cal L Jour 
128 (130, 132). 

[4] Where a question arises between a party to the 
suit or his representatives and a third person it cannot 
be decided by the executing Court. (Vol 4) 1917 Mad 
217 (217). (Order under O. 21, R. 93 setting aside court, 
sale and ^ying purchase money to third party.) >3& 
(Vol 10) 1923 All 292 (292). (Claim by reversioner as- 
third party.) * (Vol 6) 1919 All 377 (378) If (Vol 15) 
1928 Cal 792 (794). (Person other than judgment-deb- 
tor, in possession of property sold in execution — Execu- 
ting Court cannot decide his title.) © (1913) 1913 Pun L 
R No. 134, p. 469 (470) * (Vol 29) 1942 Lah 275 (277): 
I L R (1943) Lah 17 (F B). (Question between decree- 
holder and judgment-debtor’s vendee and creditors.) 
(Vol 28) 1941 Lah 450 (451) : I L R (1942) Lah 483. 
(Dispute between decree-holder and court-auctioneer not 
party to suit regarding latter’s commission.) ® (Vol B) 
1916 Lah 301 (302). (Objection under 0. 21, R. 92 by 
third party disallowed.) * (Vol 23) 1936 Mad 733 (739,. 
740) (Vol 17) 1930 Mad 538 (539) : 54 Mad 581 ©• 
(Vol 16) 1929 Mad 850 (851, 852) * (Vol 14) 1927 MaA 
240 (241), (Dispute between assignee-decree-holder and 
purchaser of property.) * (Vol 6) 1919 Mad 554 (554)* 
(Order 21, R. 103 which gives right of suit to a party, 
who is not a judgment-debtor, is not restricted by S. 47.) 
^ (Vol 30) 1943 Nag 320 (321) : I L R (1943) Nag 662 
•SB (Vol 20) 1933 Oudh 146 (147) © (Vol 1) 1914 Oudjh 
359 (359) ; 17 Oudh Cas 374 iJi (Vol 6) 1919 Pat 454. 
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(464) ^ (Vol 4) 1917 Pat 337 (338) ; 2 Pat L Jour 219. 
(Sale in mortgage decree — Objection by puisne mort- 
gagee as purchaser of portion of mortgaged property 
dismissed — Appeal does not lie as puisne mortgagee is 
not judgment-debtor.) ^ (Vol 3) 1916 Pat 315 (316). 
(Question between the judgment-debtor and his partner.) 
i$«(Vol 18) 1931 Bang 24 ^4). 

[5] Even if a person not a party to the suit applies 
for recovery of possession of property delivered to the 
decree-holder and fails he can still bring a regular suit 
within one year to establish his right to the property. 
(Yol6) 1919 Lah 430 (431, 432). 

[6] Belief jomtly against some j)ersons parties to suit 
and some not parties — Separate suit not barred. (Vol 10) 
1923 Bom 450 (450). 

[7] Persons who had no interest in the mortgaged 
property at the time the decree was passed, the property 
not being ancestral, could not come in execution to set 
aside that decree. (Vol 3) 1916 Cal 622 (623). 

[S] Person not party to decree sought to be executed 
impleaded as one of judgment-debtors — He can object 
to his being impleaded. (Vol 21) 1934 All 1027 (1028). 

[9] Person made party to execution proceeding — He 
cannot claim to be regarded as partv to suit for raising 
objections under S. 47. (Vol 32) i945 Cal 387 (391) 
•5 (1913) 36 Mad 128 (130). 

[10] Mortgage by widow of husband's property — 
Decree for sale— Reversioner substituted as legal repre- 
sentative on widow’s death— He can chahenge in sepa- 
rate suit legality of mortgage and consequent decree. 
(Vol 32) 1945 Oudh 314 (316, 317) : 20 Luck 472. 

[11] Party impleaded in one capacity — Objections 
by such party in other caxmcity — Objections do not fall 
under S. 47 — Objections should be raised and decided 
in separate suit. (Vol 23) 1936 Mad 733 (744, 745^ 

[12] Dispute between two sets of persons who claim 

to be heirs of deceased judgment-debtor is not one 
under S. 47 and is not open to appeal. (Yol 21) 1934 All 
730 (730). ^ J 

6. Parties to the suit. — [1] “All questions arising 
between the parties’* in S, 47 means questions relating 
to or aSecting parties. (Vol 14) 1927 Cal 106 (109) : 53 
Cal 837. 

[2] Party actually impleaded is party for all pur- 
poses — But party constructively represented by another 
party is imrty in the capacity for which he is so re- 
presented. (Yol 14) 1927 Mad 1043 (1044, 1050) : 51 
Mad 46 (FB). (24 Mad 658 and 30 Mad 215, overruled.) 

[2a] Smt on bond — Person impleaded as defendant 
on giound that he had no right to amount due under 
bond is not pro forma defendant, but party within 
S. 47. (Yol 21) 1934 All 699 (700). 

[2b] Party against whom no relief claimed if proper 
party, is party to suit for S. 47 — Objections to attach- 
ment filed by such party in execution of decree in that 
suit dismissed under O. 21, E. 58 — Party’s remedy is 
by appeal and not by suit under O, 21, B. 63. (Yol 26) 
1939 Lah 207 (208, 209). 

[3] Person impleaded without notice — Name removed 
without his participating in proceedings — Person is not 
“party”. (Vol 8) 1921 Mad 559 (660). 

[4] Person originally joined but his name subsequently 
struck of£ — Any order passed thereafter in execution is 
not one in execution etc., within S, 47 with regard to 
such person. (Yol 15) 1928 Mad 276 (276) * (Yol 12) 
1925 Nag 118 (118), 

[5] A Hindu son was impleaded as one of the defen- 
dants, in a suit for the recovery of a sum of money but 
his name was removed from the array of defendants and 
a decree passed against his father but the decree stated 
that the son was exempted and was to bear his own 
< 30 sts: Held, that the son having been expressly excluded 


from the former suit was not a party to the suit. (Vol (5> 

1919 All 377 (378). 

[6j Original attaching creditor of mortgaged property 
who was impleaded as party, dying— No steps taken to 
bring his legal representatives on record — Legal re- 
presentatives sought to be impleaded as judgment- 
debtors in execution proceedings — They are entitled to 
be discharged. (Vol 23) 1936 Pat 110 (110). 

[7] Suit for foreclosure— Party discharged as claim- 
ing paramount title — Decree cannot be executed against 
him. (Vol 31) 1944 P 0 46 (49) : 71 Ind App 65 : 1 L B 
(1944) Nag 597 : I L B (1944) Ear P C 185 (P C). 

[8] Suit on mortgage— Mortgagee himself purchasing 
property at auction sale in execution of mortgage 
decree — Application by prior purchaser of half mort- 
gaged property under O. 21, R. 89 — Applicant does not 
become party to mortgage suit within the meaning ot 
S. 47. (Vol 27) 1940 Sind 251 (254) : I L B (1940) Kar 
447. 

[9] Mortgage suit— Subsequent purchaser imi:>Ieadecl 
as party — Application for personal decree against 
mortgagor — Purchaser not made party to this applica- 
tion — Mortgagee x>roceeding to attach property in execu- 
tion of personal decree — Claim by purchaser that 
property attached was his property held cauio ^sithin 
B. 47. (Vol 27) 1940 Mad 881 (881, 882). 

[10] Subsequent mortgagee impleaded as party, but 
not preventing or unable to prevent passing of final 
decree — He cannot prevent sale in execution of decree. 
(Vol 19) 1932 All 49 (50), 

[11] Bidder at auction is not party to suit. (Vol 7) 

1920 Mad 911 (916) : 42 Mad 776. 

[12] A minor not properly represented by a guardian 

ad litem is not a party to the suit. (Vol 9) 1922 Lah 
447 (448) * (1909) 31 All 572 (576, 577) : 36 Ind App 
168 (P C) ^ (Vol 14) 1927 Mad 209 (210). (Valid ap- 
pointment of guardian ad Minor wishing to set 

aside decree or invalidate proceedings in execution must 
proceed by application under S. 47.) 3* {Vol 3) 1916 Mad 
33 (34, 35, 36) : 38 Mad 1076 ^ (Vol 29) 1942 Pat 279 
(281). 

[But see (Yol 28) 1941 Lah 327 (331).] 

[13] Lunatic not properly represented in suit is not 
a party. (Vol 4) 1917 Cal 844 (847): 44 Cal 6275-« (Vol G) 
1919 All 409 (412). 

[14] Decree for costs against minor plaintifis — Father 
shown in decree as party only so far as next friend of 
minors — Decree cannot he executed against him. 
(Vol 22) 1935 All 359 (360). 

[15] A benamidar is neither a party nor the re- 
presentative of a party, (Vol 13) 1926 Mad 1081 (1081) 
{Vol 6) 1919 Cal 921 (922) © (Vol 12) 1925 Mad 701 
(702, 703) ; 48 Mad 553. 

[16] A garnishee is not a party to the suit, (Vol 23) 
1936 Bang 77 (80) : 13 Bang 722. 

[17] Defendant mortgaging his property to p>lainti&’ 

and part of consideration left with plaintiff to he paid 
to decree-holder of defendant — On plaintiff failing to 
pay, amount attached by decree-holder — Objection of 
plaintiff rejected — Remedy is appeal — Separate suit is 
barred under 0. 21, B. &-A (Lahore High Court). 
(Vol 22) 1935 Lah 26 (27). ^ 

[18] A defaulting jorn’chaser at an execution sale 
not a party to the suit or representative under S. 47. 
(1911) 7 Nag L B 134 (135). 

[19] Where a person pays down money to avoid au 
attachment of his property which is jby mistake identi- 
fied with the judgment-debtor’s property, he cannot 
cljaim the money back in proceedings under B. 47 as he 
is neither a party nor a representative of a party in the 
suit but must enforce his claim by a separate suit 
(Vol 3) 1916 Bind 22 (22) ; 9 Sind L B 213. 
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[20] A judgment-debtor who is also a rival decree- 
holder can raise the objection that the property could 
not be sold by a Subordinate Judge. (1909) 1 Ind Cas 
78 (78) (All). 

[21] Questions between same parties but in different 
capacities are not covered by the section. (Yol 10) 1923 
Nag 149 (150). 

[22] Direction in decree against particular defendant 
to pay Government court-fee payable by pauper makes 
defendant judgment-debtor to that extent and Govern- 
ment a decree-holder, and Government is entitled to 
priority. (Vol 23) 1936 Mad 602 (603) : 59 Mad 872. 

[23] Bengal Court of Wards Act (1879), S. 6 (e) — 
Proprietor declared disqualified—Execution proceedings 
against the properties of the i:u'oprietor — Objection by 
Court of Wards is objection by judgment- debtor through 
manager, Court of Wards. (Yol 12) 1925 Pat 179 (ISO) : 
d Pat 172. 

[24] Decree against legal representatives of deceased 
person sought to be executed against his property — 
Application under S. 151 by posthumous son of deceased 
that he should be brought on record as legal representa- 
tive — Question does not fall within S. 47. (Yol 23) 1936 
Sind 166 (167) ; 30 Sind L R 170. 

7. Custodian of attached property See Notes 

on S. 145. 

8. Explanation. — [1] To determine whether parti- 
cular defendant against whom suit has been dismissed 
is or is not party to suit within operation oi S. 47, Court 
should always look into the decree, judgment and plead- 
ings as the question does not entirely depend upon whe- 
ther his name has been struck off or retained on record. 
(Yol 17) 1930 Mad 817 (818, 820) : 54 Mad 81 (PB). 

[2] Persons party to suit, but no decree against them 
— Their rights infringed in execution proceedings — 
Such persons must apply under S. 47. (Yol 17) 1930 
Mad 12 (14, 15} ^ (Yol 20) 1933 All 57 (58) : 54 All 
1031S‘(Yol 11) 1924 All 313 {313)'3&(Yo] 5) 1918 All 397 
{398). (Suit for declaration that son’s share could be 
sold on ground of pious obligation to pay father’s debt 
— Previous decree discharged son, and fresh suit was 
barred under S. 47.) ^ (Vol 25) 1938 Cal 113 (114) : 
I L B (1938) 1 Oal 280 * (Yol 8) 1921 Cal 242 (244). 
(Widow expressed to be not proper party as she was not 
an heir — But she being alleged to have deceased’s pro- 
perty and treated as proper party.)»i< (Yol 11) 1924 Lah 
589 (590)i$«(Yol 14) 1927 Mad 253 (254). (One defendant 
-given up but plaint not amended.)»J*(Yol 12) 1925 Mad 
1133 (1133, 1134) ^ (Vol 5) 1918 Mad 123 (125) : 41 
Mad 418 (FB). (Defendant against whom suit is dis- 
missed on account of relinquishment of certain relief.) 
(Vol 16) 1929 Nag 179 (180) ^ (Vol 16) 1929 Pat 472 
(472)6&(Yol 12) 1925 Pat 482 (483)*(Yol 18) 1931 Bang 
314 (316). 

[See however (Yol 13) 1926 All 475 (477) : 48 All 
574.] 

[3] Persons wrongly impleaded as defendants in exe- 

cution proceedings and who did not prefer any claim to 
plaintiff’s attachment and sale of property therein, were 
not estopped, by the said circumstance, from making a 
claim in subsequent suit or proceeding, (1910) 9 Mad 
h Tim 95. ^ 

[4] Person who is* not necessary party and is exone- 
rated from suit without his claim being adjudicated 
5 b nob party within S. 47. (Vol 24) 1937 Mad 268 (270) 
•«»(Yol 13) 1926 Lah 202 (202, 203)®<(Yol 12) 1925 Nag 
118 (118).* (Defendant’s name struck off at the instance 
of plamtiff.)«r(Vol 2) 1915 Lah 323 (324)4‘(Yol 26) 1939 
Mad 280 t281)©(Yol 20) 1933 Mad 435 (436)®(Yol 17) 
IW.Mad 817 (820) : 54 Mad 81 (FB). (Suit dismissed 

(defendant for misjoindef. Overruling 
iS) X926 484 : 49 Mad 494 and approving 


(Yol 5) 1918 Mad 911 : 40 Mad 964.)>5«(Yol 30} 1943 
Nag 273 (275) : I L B (1943) Nag 462 ^ (Yol 20) 1933 
Nag 246 (247). (But where he is retained on record and 
suit is dismissed against him, he is a party.) ^ (Vol 29) 
1942 Pat 432 (433, 434) ; 21 Pat 601 ^ (Yol 14) 1927 
Bang 137 (137) : 5 Bang 110. 

[5] Suit against A and B — A’s name struck off — 
Plaintiff not wishing to proceed against him — A is a 
party to the suit under S. 47. (Vol 13) 1926 Mad 687 
(688, 689)'J«(Vol 31) 1944 Lah 273 (276)*3&(Yol 5) 1918 
Mad 123 (125); 41 Mad 418 (FB)'J<(1928) 1928 MadWN 
601 (601). 

[But see (Yol 21) 1934 Lah 737 (738)-J.(Vol 31) 1944 
Lah 294 (295, 297, 302) : I L B (1944) Lah 479 (FB).] 

[6] Mortgage suit — Party setting up paramount title, 
discharged, is not party to suit for purpose of S. 47. 
(Yol 7} 1920 Nag 278 (279) ^ (Vol 14) 1927 All 37S 
(379) : 49 All 379. (Party claiming adverse title.)* 
(Yol 6) 1919 Nag 120 (121) : 15 Nag L B 146. 

9. Parties arrayed on same side. — [1] “Parties” 
in the expression “between parries to the suit” mean 
parties opposed to one another and not necessary plain- 
tiff and defendant. (1913) 24 Mad L Jour 477 (478)*(Yol 
23) 1936 Lah 116 (119) *(Vol 24) 1937 Lah 592 (593). 
(Section applies even where parties are both judgment- 
debtors and decree-holders.) *(Yol 12) 1925 Mad 353 
(354) *(Vol 21) 1934 Pat 627 (628). 

[2] A puisne mortgagee impleaded as^ a defendant 
along with the mortgagor in a mortgage suit for sale and 
the mortgagor are parties within the meaning of S. 47, 
in the sense of being opposed to each other. (Yol 19) 
1932 Cal 126 (128, 129) : 59 Cal 117. 

[3] In order that S. 47 may apply the contest must 
be between the opposing parties in the suit or their re- 
presentatives-in-interest. (Vol 30) 1943 Mad 407 (408) 
*(Yol 24) 1937 Cal 177 (178) *(1907) 6 Oal L Jour 
437 (437). 

[4] Where the dispute is merely between co-decree- 
holders in which the judgment-debtor has no concern, 
S. 47 does not apply. (Vol 30) 1943 Mad 407 (408) 
*(1929) 113 Ind Cas 776 (777) (Lah) *(Vol 11) 1924 
Mad 518 (519) *(Yol 12) 1925 Nag 186 (187) : 21 Nag 
L B 34. 

[But see (Yol 24) 1937 Cal 730 (731) ; I L B (1938) 
1 Oal 175.] 

[4a] Two decree-holders proceeding against same 
property — Decision by executing Court that one is not 
entitled to priority over other is no bar to regular suit 
for establishing priority. (Yol 21) 1984 Lah 478 (479). 

[5] Conflict between judgment-debtors inter se — 
S. 47 does not apply. (Yol 16) 1929 All 291 (292, 293) : 
61 All 752 (Per Sen J.; Niamatullah J. dissenting.) 
*lYol22) 1935 Mad 714 (715) *(Yol 4) 1917 Mad 218 
(219). 

[See however (1913) 18 Ind Cas 312 (313, 314)(Oudh). 
(Decree for sale on a mortgage against A and B provid- 
ing that possession to be delivered on payment of 
mortgage money — A depositing whole amount and 
getting possession from executing Court — Order held 
under S. 47 and therefore B could appeal from the 
order.)] 

[6] Controversy between persons each claiming as 
decree-holder — S. 47 applies, (Vol 31) 1944 Pat 307 
(308) : 23 Pat 410. (Controversy between legal repre- 
sentative of benamidar decree-bolder and real decree- 
holder.) 

[7] A dispute as to possession between rival auction- 
purchasers of the same property in execution of differ- 
ent decrees does not fall within the scope of S. 47. 
(Yol 6) 1919 Mad 949 (949, 950). 

[8] ^ Parties — S. 47 applies to disputes also between 
eo-plaintiffs or co-defendants. (Yol 14) 1927 Bang 45 
(46) : 4 Bang 418 *(Yol 11) 1924 Mad 365 (366). 
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[9] No conflict between co-defendants in suit — 
Dispute between them in execution does not fall under 
S. 47, (Vol 33) 1946 Mad 90 (92) : ILR (1946) Mad 640. 

[10] Mortgage suit — Dispute between decree-holder 
auction-purchaser and judgment-debtor as to what 
passed under sale and arising in application for posses- 
sion is neither between parties to suit nor relating to 
execution. (Vol 24) 1937 All 742 (743, 751): ILB (1937) 
AU 921 (FB). 

[lOa] Dispute between judgment-debtor and auction- 
purchaser does not fall within S, 47. (Vol 17) 1930 
Bang 281 (282). 

[11] Dispute is not between parties when it is dis- 
pute between one party and his own representative. 
(Vol 24) 1937 All 742 (747) : I L B (1937) All 921 (F B) 
^{Yol 28) 1941 Mad 161 (169, 170) ; I L E (1941) Mad 
438 (FB) 5) 1918 Sind 63 (64) : 11 Sind L E 74. 

[12] Scope — Dispute between persons having rival 
claims to be accepted as legal representatives on one 
side only — S. 47 does not apply. (Vol 28) 1941 Lah 
342 (342) 5«(Vol 23) 1936 Lah 116 (120). (Dispute be- 
tween representatives of one party — Other parties having 
no interest — Decree satisfied — S. 47 is not applicable.) 
^(Vol 28) 1941 Mad 161 (169, 170) : I L E (1941) Mad 
43S (FB) »J'(Vol 19) 1932 Pat 329 (329). 

[13] An order under S. 73 determining question of 
rateable distribution as between rival decree-holders in 
which the judgment-debtor has no interest does not fall 
under 47 and is not appealable. (Vol 18) 1931 Bom 
252 (253, 254) ®<(Vol 18) 1931 Bom 350 (351) : 55 Bom 
473 ^(Vol 2) 1915 Cal 658 (659) : 42 Cal 1 ^[Vol 19) 
1932 Lah 96 (96) ^(Yol 23) 1936 Mad 136 (136, 137); 
59 Mad 399 >J<{1885) 8 Mad 494 (495). (Question as to 
interest on rateable share detained in Court at instance 
of rival decree-holder.) 6&(Vol 23) 1936 Oudh 277 (277); 
12 Luck 720 »J«(Vol 8) 1921 Pat 401 (402): 5 Pat L Jour 
415 ©{Vol 23) 1936 Pesh 52 (53) ©(Vol 28) 1941 Bang 
118 (114) ; 1940 Bang L E 718 ©(Vol 24) 1937 Bang 
134 (185). 

[14] Order of rateable distribution aflecting not only 
decree-holders inter se but also judgment-debtor — Order 
falls under S. 47 and is appealable. (Vol 26) 1939 Bom 
46S (469)© (Vol 26) 1939 Bom 112 (114) : I L E (1939) 
Bom 133© (Vol 25) 1938 Pesh 63 (64). 

[15] Question of rateable distribution when between 
parties to suit comes within S. 47. (Vol 21) 1934 Pat 
350 (351). 

[16] Order deciding matter in execution although 
ostensibly relating to rateable distribution is appealable 
as one falling under S. 47. (Vol 22) 1935 Lah 302 (303) 
16 Lah 990© (Vol 5) 1918 Mad 1322 (1323). 

[17] When decision under S. 73 is in respect of 
invalidity of execution or non-liability of fund for dis- 
tribution such decision is virtually under S. 47 between 
particular decree-holder and judgment-debtor and as 
such appeal lies, (Vol 5) 1918 Mad 1322 (1323, 1324), 

[18] Question arising in execution between parties 
to partition suit regarding rateable distribution is cover- 
ed by S. 47. (Vol 12) 1925 Mad 1265 (1266). 

[19] An order allowing or refusing execution in 
lavour of one of the decree-holders where an objection 
is raised by the judgment-debtor is one falling under 
S. 47. (Vol 27) 1940 Pesh 24 (25). 

[20] When order refusing decree-holder’s request to 
be paid certain share out of fund is between that decree- 
holder and his judgment-debtor, it is appealable whe- 
ther such order afiects third parties or not. (Vol 5) 
1918 Mad 1322 (1324, 1825). 

[21] Money deposited by judgment-debtor to satisfy 
A’5 decree — B applying for the money to be paid to- 
wards his decree — Order to pay money towards B’s 


decree is not one under S. 47. (Vol 13} 1926 Mad 1104 
(1105), 

[22] One of two joint decree-holders purchasing at 
court sale — Sale set aside by paying five per cent. — 
Question whether purchasing decree-holder alone is 
entitled to this money is not appealable. (Vol 14) 1927 
Pat 288 (289) : 6 Pat 386. 

[23] Dispute between decree-holder and assignee does 
not come under S. 47 — Separate suit relating to validity 
of assignment is competent— Assignee of decree realiz- 
ing decretal amount from judgment-debtor — Decree- 
holder executing decree — Assignee applying that decree 
is satisfied — Executing Court dismissing application 
finding assignment not valid— Suit by judgment-debtor 
to realize amount paid to assignee, maldng decree- 
holder and assignee defendants — S, 47 does not bar 
assignee from defending his assignment. (Vol 24) 1937 
Lah 465 (467). 

[24] Where a decree passed against one defendant in 
a suit does not afiect another defendant, nor decides the 
title to property set up by him, then on attachment of 
the property in execution against the former, it is com- 
petent to the latter as well as his transferee to maintain 
a separate suit for establishing his title to the attached 
property. (1909) 23 All 346 (355). 

10. Party sued in representative capacity [1] 

B obtaining decree against co-widows of deceased Hindu 
for unpaid purchase money in respect of property pur- 
chased by deceased — During execution senior widow 
adopting C and applying for name of herself and her 
co-widow being struck ofi from execution petition as 
she had adopted 0— Properties sought to be sold not 
transferred in C’s name— Execution still proceeded with 
against widows and properties sold in auction to B — 
Deceased’s estate held sufficiently represented by widows 
in execution proceedings so as to make sale binding on C. 
(Vol 32) 1945 Bom 435 (437). 

[2] Where a judgment-debtor claims property not in 
his personal capacity but as a shebaU of an idol who 
was not a party to the suit S. 47 does not apply and no 
appeal lies. But where he is a party to the suit both 
in his personal capacity as well as a shebait S. 47 
applies and an appeal will lie. (Vol 1) 1914 Cal 321 (322). 

[3] Decree passed against person in his representa- 
tive capacity — ^His objection, in his own capacity, re- 
garding property against which decree is being executed 
must be raised in execution proceedings and not by 
separate suit. (Vol 27) 1940 Bang 27 (29)© (Vol 6) 1919 
Cal 623 (624). 

11. Surety. — See Notes on S. 145. 

12. Representative — Who is — [1] Section 47 does 
not help to decide what is meant by the term representa- 
tive. (Vol 30) 1943 Oudh 354 (358) ; 19 Luck 1 (PB). 

[2] The tests for determining whether a person is a 
representative of a party to the suit within S. 47 are first 
whether any portion of the interest of the decree-holder 
or judgment-debtor which was originally vested in one 
of the parties to the suit, has, by act of parties or by 
operation of law vested in the person who is sought to 
be treated as a representative and secondly if there 
has been a devolution of interest whether, so far as 
such interest is concerned that person is bound by the 
decree. (Vol 32) 1945 Cal 387 (392) © (1909) 9 Cal L 
Jour 485 (488, 489). (Son is representative of father in 
joint Hindu family.) ©(Vol 20) 1933 Lah 352 (353) ; 14 
Lah 591 © (Vol 22) 1935 Sind 214 (215) : 29 Sind L E 
251. 

[3] The word * ‘representative” in S. 47 has a much 
wider meaning than the words ‘legal representative” 
in S. 50. It includes not only legal representative but 
any representative-in-interest i. e. any transferee of the 
interest of a party whether by assignment, succession or 
otherwise who so far as such interest is concerned is 
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bound by the decree. (Vol 31) 1944 Oudh 314 (318) : 20 
Xiuek 226 © (1904) 26 All 447 (460) (FB). (Auction-pur- 
chaser at judicial sale in execution of simple money 
decree is representative.) <5 (1940) 42 Bom L R 1123 
(1132, 1134). (Representative includes transferee by 
operation of laTvOiS (1897) 24 Cal 62 (71) (F B). (Pur- 
chaser of judgment-debtor’s interest is his representa- 
tive.) ^ (Vol 22) 1935 Lahi306 (307). (Expression “re- 
presentatives’* IS wider;than words “legal representative” 
and includes a purchaser of equity of redemption.) ^ 
(Vol 29) 1942 Mad 714 (715). (‘Representative’ is not 
confined to legal representative.) (Vol 28) 1941 Mad 
161 (174) • I L R (1941) Mad 438 (FB). (The term ‘re- 
presentative’ in S. 47 should be understood as referring 
to one who stands in the shoes of another and as mean- 
ing more or less the same thing as the expression 
“claiming under” used in other sections of the Code, 
e. g., Ss. 11 and 146.)'© (Vol 7) 1920 Mad 324 (333):43 
Mad 107 (FB). (Term “representative” is not same as 
legal representative in S 2 (11). Auction-purchaser is 
always representative either of decree-holder or judg- 
ment-debtor.)'J(Vol 26) 1939 Nag 183 (184,185,186); 
I L R (1939) Nag 548 ^ (Vol 30) 1943 Oudh 354 
(358); 19 Luck 1 (FB). (Word “representative” in S 47 
includes not only a legal representative of the judgment- 
debtor on bis death but any representative in interest.) 
^ (Vol 27) 1940 Pat 615 (615, 616). (Expression “re- 
presentative” in S. 47 includes person on whom interest 
has devolved by assignment, transfer or otherwise.) * 
(Vol 21) 1934 Pat 413 (419) ; 13 Pat 735. (Representa- 
tives include also representative-in-interesi such as pur- 
chasers at private sale or court sale who are bound by 
decree but not purchasers who will not be bound by 
deoree.)'$<(Vol 5) 1918 Pat 306 (307), “(Representatives” 
means also representatives in interest.) (Vol 22) 1935 
Sind 214 (215) ; 29 Sind L R 251. (Person attaching 
money lying in Court to the credit of the judgment- 
debtor and getting the money subject to the conditions 
under which it was lying in Court held to be represen- 
tative of the judgment-debtor.) 

[4] Vendee in pursuance of contract to sell is not re- 
presentative of vendor within meaning of S. 47. (Vol 23) 
1936 Nag 163 (166) : I L R (1936) Nag 172. 

[6] Subsequent morfcagagee during pendency of suit 
on first mortgage is representative of mortgagor. (Vol 23) 
1936 All 479 (480), 

[6] An unrecorded co-sharer in a tenancy is not a 
representative in interest of the recorded tenant within 
S. 47. (1911) 13 Cal L Jour 257 (260). 

[7] A person taking the judgment-debtor’s share in 
joint property by survivorship is his representative. 
(1907) 34 Cal 642 (648) (F B). 

[8] Person in possession as intermeddler is represen- 
tative. (Vol 23) 1936 Pat 126 (127, 128). 

[9] A purchaser from a sharer in a partition decree 
is bound by the decree. (Vol 25) 1938 Pat 478 (479)* 

[10] Mortgage-decree on portion of holding — Hold- 
ing sold for arrears of rent — Purchaser is not represen- 
tative of judgment-debtor in mortgage-decree. (Vol 23) 
1936 Pat 561 (561, 662) : 15 Pat 414. 

[11] Person taking judgment-debtor’s property in 
paction before bis death is his representative. (Vol 18) 
1931 Sind 84 (87) : 25 Sind L R 374. 

[12] Representatives include assignees or successors 
to the interest of a party to the decree. (Vol 13) 1926 
Cal 798 (808) : 53 Cal 781 (F B). 

[13] Hindu widow — Decree against — Reversioners 
mooeeding to her husband’s estate; contesting that decree 

fraudulent — They are not her representatives. 
m2H912 PunL B No. 228, p. 723 (724) ; 1913 Pvm Ee 

, ; olt^alning rent decree and selling 


tenure in execution — Before sale he instituting second 
rent suit, but obtaining decree after sale in execution of 
first rent decree — Tenant’s mortgagee meantime ob- 
taining decree against tenant and attaching surplus sale 
proceeds — As second rent decree was obtained after rela- 
tionship of landlord and tenant between parties had ceas- 
ed, it was not binding on mortgagee of tenant and so he 
was not representative within S. 47. (Vol 18) 1931 Oal 
202 (204). 

[15] Usufructuary mortgagee from judgment-debtor 
is his representative. (Vol 25) 1938 Cal 390 (392) : IL R 
(1938) 2 Cal 125. 

[16] Certain persons obtaining possession of property 
on relinquishment by female limited owner expressly 
agreeing to pay decretal debts duo against her — They 
are bound to pay decretal debt — Decree-holder can 
proceed by way of application under S. 47. (Vol 23) 
1936 Cal 67 (68), 

[17] Legatee is representative of party. (Vol 14) 1927 
Rang 273 (274) ; 5 Rang 393. 

[18] A decree-holder can never in a suit under 0. 21, 

R. 63 be the representative of his judgment- debtor. 
(Vol 29) 1942 Mad 128 (129). 

[19] A suit on a judgment obtained against the 
ostensible representatives can be maintained against the 
real representatives. (Vol 3) 1916 Cal 661 (664). 

[20] Field of judgment-debtor sold for arrears of 
land revenue— Decree-holder attaching balance — Fart 
of balance appropriated for recovery of other dues to 
Crown under Berar Land Revenue Code, S. 162 — 
Matter held fell under S. 47, Civil P. 0. — Government 
held representative of judgment-debtor. (Vol 32) 1945 
Nag 150 (152) : I L R (1945) Nag 496. 

[21] Legal representative of judgment-debtor cannot 
reopen question as to binding effect of transaction when 
that question has become final in previous suit between 
parties. (Vol 28) 1941 Mad 480 (480). 

[22] If the claim of a legal representative of a 
judgment-debtor is really in his own interests as repre- 
sentative of the judgment-debtor, it will come under 

S. 47 but if it is adverse to his interest as representative, 
it will not. (Vol 2) 1915 Cal 327 (331) ; 42 Cal 440. 

13. Auction purchaser — Position of. — [1] The 
Calcutta, Madras and Allahabad High Courts have held 
that stranger purchaser in execution of a simple money 
decree is a representative of the judgment-debtor.) 
(1897) 24 Oal 62 (77) (F B). (Overruling (1889) 16 Oal 
355; 8 Suth W R 304.)*^(Vol 21) 1934 Cal 827 l828); 61 
Cal 1068 * (1936) 164 Ind Cas 375 (375) (Oai)«<(Vol 28) 
1941 Mad 161 (170) : I L R (1941) Mad 438 (F B) 3* 
(Vol 7) 1920 Mad 324 (333) ;‘43 Mad 107 (FB)«i«{Vol 25) 
1938 All 651 (652)© 1904) 26 All 447 (461, 463) (F B). 

[2] The Bombay and Lahore High Courts and the 
Chief Court of Lower Burma hold that he is not the 
representative of any of the parties to the suit. (Vol 27) 
1940 Bom 210 (214) : I L R (1940) Bom S70©(Vol 10) 
1923 Bom 214 (215) © (Vol 21) 1934 Lah 105 (105) © 
(Vol 12) 1925 Lah 176 (177)©(1911) 9 Ind Cas 472 (473^ 
474) (Low Bur)©(1909) 5 Low Bur Rul 85 (87), 

[But see (Vol 23) 1936 Lah 18 l20).] 

[3] The decisions of the High Court of Patna, the* 
Chief Court of Oudh and the Court of the Judicial Com- 
missioner of Nagpur are conflicting. (Vol 29) 1942 Pat 
369 (370) © (Vol 28) 1941 Pat 95 (98) : 20 Pat 86 © 
(Vol 11) 1924 Pat 367 (368). (Purchasers of mortgaged 
property in a revenue sale — Held^ representatives of 
judgment-debtor.) © (Vol 4) 1917 Pat 495 (496) : 2 Pat 
L Jour 361. (Noti a representative of the parties.) ©■ 
(1911) 14 Ondh Cas 89 (93). (Representative of judg- 
ment-debtor.) © (Vol 2) 1915 Oudh 134 (135). (Not a 
representative of either,)©(Vol 15) 1928 Oudh 442 (445, 
446) i 3 Luck 719. (Depends upon the nature of the 
question in dispute. In this case, held representative of 
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judgment-debtor O'J' (1909) 12 Oadli Cas 175 (181). (Not 
a representative of decree-holder.) iF (Yol 5) 1918 Oudh 
379 (385). (An auction-purchaser, even if the decree- 
holder, is representative of the judgment-debtor.) 
(Vol 9) 1922 Nag 189 (191). (Eepresentative of judg- 
ment-debtor.) ^ (Yol 10) 1923 Nag 161 (162). (Not a 
representative of judgment-debtor. )•$♦ (Yol 13) 1926 Na" 
68 (70). (Eepresentative of decree-holder.) ^ (Yol 11) 
1924 Nag 328 (330) : 20 Nag L E 170. (Eepresentative 
of decree-holder for the purpose of an adjudication be- 
tween judgment-debtor and auction-purchaser.) 

[4] The purchaser in execution of a mortgage decree 
is a representative of the mortgagor. (Yol 24) 1937 Nag 
59 (59) : I L E (1937) Nag 156 ^ (Yol 25) 1938 Bang 
250 (251) : 1938 Bang L E 588. (Decree-holder pur- 
chaser ) •=& (Vol 11) 1924 Sind 101 (103, 104) : 17 Sind 
Jj R 73. 

[5] It has been held that the purchaser in execution 
of a mortgage decree is the representative of both the 
mortgagor and the mortgagee. (Yol 13) 1926 All 457 
(459) '$• (Yol 16) 1929 Bang 183 (183) •$< (Yol 9) 1922 
All 495 (496) : 44 All 488 © (Yol 19) 1932 Cal 126 
(131) : 59 Cal 117 ^ (1893) 16 Mad 121 (125, 126) ^ 
(1878) 2 Mad 108 (112) •$* (1909) 12 Oudh Cas 45 (51) 

[iSec also (1896) 20 Bom 390 (393).] 

[But see (Yol 8) 1921 Mad 420 (421). (Mortgage 
decree purchaser is in the same position as a money 
decree purchaser.)] 

[6] The auction-purchaser does not purchase the 

mortgagee’s interest also in the execution sale, but gets 
the mortgagee’s right by virtue of the doctrine of sub- 
rogation (Yol 18) 1931 All 466 (480): 53 All 1023 (FB). 
(Yol 24) 1937 Ail 742 (746) : I L B (1937) All 
921 (F B). ^ 

[7] In execution of a money-decree obtained by A, 
B purchased the property of the judgment-debtor. The 
sale was set aside on an application' by the judgment- 
debtor under O. 21, E. 90 and the purchase money 
returned to B, On appeal, however, the lower Court’s 
order was reversed, and the sale was confimed. B hav- 
ing failed to return the purchase money, A filed a suit 
against B for the recovery of the purchase money. It 
was held that the suit was barred by this section. (1905) 
27 All 155 (157). 

[8] E executed five mortgage-deeds hypothecating 
different portions of his property in favour of M, M 
brought a suit on foot of all the mortgages and obtained 
a consolidated decree for sale for the whole amount. 
After obtaining an order absolute, M applied for sale of 
the properties in execution. Meantime, G, the plaintiff 
who had purchased a portion of the properties in 
execution of a simple money decree against E objected 
iio the sale but his objection was disallowed. He, there- 
upon, brought suit for the determination of the same 
question. It was held that suit was barred by this 
section. (1904) 26 All 447 (461) (F B). 

[9] Where the decree-holder himself becomes the 
purchaser in execution of bis decree, it has been held 
that he retains his character and a question arising 
between him and the judgment-debtor in respect of the 
purchase is one “between the parties to the suit.” 
(Yol 30) 1943 Mad 318 (321) * (Yol 23) 1936 Mad 571 
(572) ^ (Vol 13) 1926 Mad 857 (858) * (Vol 13) 1926 
•Cal 798 (803) : 53 Cal 781 (F B) •F (Vol 15) 1928 Oudh 
199 (202) : 3 Luck 182 (F B) * (Yol 14) 1927 Cal 57 
(60) * (Vol 27) 1940 Nag 372 (375) © (Vol 25) 1938 
Nag 212 (215, 216) : I L E (1938) Nag 583 (Yol 12) 
1925 Sind 171 (173) : 18 Sind L B 34 © (Yol 4) 1917 
E 0 121 (123) : 41 Mad 403 : 45 Ind App 54 (P 0). 

[ID] A contrary view has been taken in the under- 
mentioned eases which hold that there is no distinction 


between a decree-holder purchaser and a stranger pur- 
chaser. (1909) 31 All 82 (90). {O^'erruling 30 All 72 : 5 
All L J 285 and 3 All L J 234) ^ (Yol 15) 1928 All 
368 (370) : 50 All 670 © (Yol 7) 1920 Bom 223 (223) : 
44 Bom 977 (Yol 11) 1924 Bom 429 (431) : 48 Bom 
550 (F B), (Overruling 35 Bom 452.) ^ (Vol 27) 1940 
Lah 230 (233) ; I L E (1941) Lab 91. (Mortgagee 
decree-holder in execution of his decree bringing pro- 
perty to sale and purchasing it himself — Suit by 
him for possession against person claiming under 
judgment-debtor is not betu’een parties to suit relat- 
ing to execution and is not barred by S, 47.) »i» (Vol 17) 
1930 Lah 363 (363) ^ (Yol 3) 1916 Pat 216 (217, 218): 
1 Pat L Jour 232 (F B) * (Yol 18) 1931 Pat 241 (252- 
255) : 10 Pat 670 (F B). (Same case after Full Bench 
answer, see (Yol 19) 1932 Pat 80 (86).) 

[11] Where the representative character of the 
decree-holder-purchaser comes in question in a distinct 
proceeding, his character as decree-holder in one execu- 
tion proceeding can have no effect on'^his position in 
another and he will be in the same position as a 
stranger purchaser, (Yol 7) 1920 Mad 324 (333) : 
43 Mad 107 (F B) ^ (1936) 163 Ind Cas 602 (604) 
(Nag). (Mortgagee decree-holder-pureliaser is repre- 
sentative of judgment-debtor in x^roceedings for execu- 
tion of rent decree against mortgagor.) »J« (Yol 25) 1938 
Pat 216 (220). (Decree-holder-purchaser is representa- 
tive of judgment -debtor in execution proceedings against 
same judgment-debtor by another deeree-holder.)>i< (Yol 
23) 1936 Pat 289 (293) : 15 Pat 545. (Decree-holder- 
purohaser is representative of judgment-debtor in re- 
gard to another decree-holder executing against same 
judgment-debtor.) 

[12] A stranger auction-purchaser can apart from 
the summary remedy provided by O. 21, Er. 95 to 102, 
agitate a dispute as to delivery of possession between 
him and the judgment-debtor in a separate suit and if 
he avails himself of the summary remedy, no appeal 
would lie from an order passed in such proceedings. 
(Yol 28) 1941 Mad 161 (170) : I L E (1941) Mad 438 
(F B). (Suit for possession by auction-purchaser against 
private purchaser from judgment-debtor is not barred.) 
((Yol 20) 1933 Mad 598 : 56 Mad 808 ; 25 Mad 
383 and (Yol 21) 1934 Mad 181 : 57 Mad 457, Over- 
ruled)-J<(Vol 15) 1928 Mad 806 (809)1- (Yol 13) 1926 
All 730 (732) ^ (Yol 13) 1926 All 509 (509, 510). 
(Overruled by (Yol 22) 1936 All 243 ; 67 All 658)l< 
(1887) 14 Cal 644 (649) 1* (1886) 12 Cal 169 (173) 
(9 Cal 602 followed.) 1* (Yol 8) 1921 Nag 59 (60) ^ 
(1911) 14 Oudh Cas 70 (73)® (Yol 17) 1930 Pat 311 
(313) : 9 Pat 775. 

[But see (Yol 8) 1921 Blad 420 (421).] 

[13] A question relating to delivery of possession is 
one relating to the execumon, discharge or satisfaction 
of the decree, and the remedy of the decree-holder 
auction-purchaser for possession from the judgment- 
debtor is only by way of application under O. 21, E. 95 
and a separate suit is barred. (Yol 30) 1943 Mad 318 
(321) ® (Vol 26) 1939 Mad 369 (370) ; I L E (1939) 
Mad 456 (S B). (Eeversing (Yol 23) 1936 Mad 571 
on another point.)® (Vol 13) 1926 Cal 798 (803-807) : 
53 Cal 781 .(F B)® (Vol 20) 1933 Cal 680 (680) : 60 
Cal 832® (Yol 14) 1927 Nag 294 (295)® (Yol 25) 1938 
Nag 212 (215) : I L E (1938) Nag 583® (Vol 20) 1983 
Nag 369 (370). (Application by decree-holder purcha- 
ser under B. 95 — ^Eesistance offered — ^Application under 
E. 97 held barred by limitation— Fresh application for 
possession by decree-holder-purchaser held nof; barred 
— But suit would be barred.)®(Vol 12) 1925 Sind 171 
(173) ; 18 Sind L E 34® (Yol 23) 1936 Sind 11 (IS) ; 
30 SindLE 290, 
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[But see (Vol 20) 1933 Mad 482 (484l»J< (1892) 15 
Mad 226 (228)«« (Vol 19) 1932 Nag 140 (141) : 28 
Nag L R 250 (Vol 23) 1936 Pesh 85 (86).] 

[14] A contrary view has been taken in the under'* 
mentioned cases holding that upon the judgment- 
debtor’s property being sold and the amount due under 
the decree being realised the decree is fully executed, 
discharged and satisfied, and no question relating to the 
execution, discharge or satisfaction of the decree remains 
to he considered, and that, whether or not the auction- 
purchaser obtains possession of the property sold is 
wholly immaterial for the purposes of the decree. 
According to this, the decree-holder auction-purchaser 
has an additional remedy by way of suit. (1909) 31 All 
82 (92, 93, 94) (P B) ^ (Vol 24) 1937 All 742 (750) : 
I L R (1937) All 921 (F B) ^ (Vol 11) 1924 Bom 429 
(431) : 48 Bom 550 (F B). (Overruling 35 Bom 452,) © 
(Vol 17) 1930 Bom 375 (377) : 54 Bom 479 ^ (Vol 3) 
1916 Pat 216 (216) : 1 Pat L Jour 232 (F B) ^ (Vol 18) 
1931 Pat 241 (243 to 247, 252, 255, 261, 262, 263) : 
10 Pat 670 (F B). (Same ease after Full Bench answer: 
See (Vol 19) 1932 Pat 80 (86) : 10 Pat 670.) © (Vol 27) 
1940 Lah 230 (233) : IL R (1941) Lah 91 ^ (Vol 26) 
1939 Lah 211 (212) : I L E (1939) Lah 295. ((Vol 24) 
1937 Lah 145 disapproved.) * (Vol 17) 1930 Bang 61 
(62) : 8 Bang 162 ^ (Vol 23) 1936 Bang 298 (299) ^ 
(Vol 15) 1928 Oudh 199 (203) : 3 Luck 182 (F B) 
(Vol 3) 1916 Oudh 111 (112) : 18 Oudh Cas 346. 

[But see (Vol 22) 1935 Lah 144 (146) * (1888) 1888 
Pun Be No. 58, p. 142 (143).] 

[15] "Where the decree-holder purchaser obtains 
possession under tbe sale and is thereafter dispossessed 
again by the judgment-debtor, a suit for possession by 
the decree-holder is not barred under this section in- 
asmuch as the matter in dispute in such a case arises 
after the satisfaction of the decree and does not relate 
to the execution, discharge or satisfaction of the decree. 
(Vol 23) 1936 Bang 298 (299). 

[16] A dispute between the decree-holder purchacer 
and a third party in possession does not come within 
S. 47. (Vol 23) 1936 Mad 733 (740). 

14. Attaching creditor — [1] Under 0. 21, B. 53, 
cl. (3), the holder of a decree sought to be executed by 
the attachment of another decree shall be deemed to be 
the representative of the holder of the attached decree. 
Such an attaching creditor is therefore a representative 
of the decree-holder withm tbe meaning of S. 47. See 
Notes under 0. 21, B. 53. 

[2] Question as to genuineness of purchase of decree 
between purchaser, applying for execution on substitu- 
tion of his name as decree-holder and judgment-creditor 
of decree-holder, attaching decree and opposing appli- 
cation, comes under S. 47. (Vol 3) 1916 Cal 471 (472). 

15. Judgment-debtor under attached decree. — 

[1] Decree sold in execution of another decree — Judg- 
ment-debtor can plead in the execution proceeding that 
decree was already satisfied — Court must enquire into 
the plea under S. 47. (Vol 12) 1925 Oudh 225 (226) ; 
27 Oudh Cas 277. 

[2] In execution of decree, judgment-debtor’s decree 
attached, executed and satisfaction entered— Judgment- 
debtor got decree against him set aside and applied for 
execution of his decree — He can do so under S. 47 — 
Whatever remedy he may have against his decree- 
holder separate suit against his judgment-debtor was 
barred. (Vol 7) 1920 Cal 543 (544). 

[3] Pielhmnary decree in favour of M for sale — 
Judgment-debtor F obtaining certain other decree 

K t M and attaching M*s decree — M transferring 
cree to B — Apphcation for execution by F of 
decree — Objection fo execution by M — 


objection held came under S. 47. (Vol 24) 1937 Oudh 
365 (366) ; 13 Luck 287. 

16. Official assignee or receiver or liquida- 
tor. — [1] Receiver appointed in suit under 0. 40, B, 1 
is not representative of any party within S. 47. (Vol 32) 
1945 Cal 387 (392, 393). 

[2] The Official Assignee is a representative of the 
insolvent judgment-debtor, within the meaning of 
S. 244, Civil P. C., 1882. (1901) 28 Cal 419 (422). 

[3] Whether Receiver in insolvency is representative 
for purposes of S. 47, depends on the purpose and nature 
of the application made by the Receiver. (Vol 32) 1945 
Cal 387 (392) ^ (Vol 19) 1932 Cal 203 (204). 

[4] Official Receiver objecting to attachment of insol- 
vent’s property on ground that it had vested in him — 
Objection is one under O. 21, E. 58 and not under S. 47 
— Order passed is not appealable. (Vol 22) 1935 Mad 
151 (152) : 58 Mad 403 ^ (Vol 28) 1941 Mad 262 (264, 
265). 

[5] Receiver in insolvency objecting to sale on ground 
that property had vested in him for benefit of creditors 
is not representative of judgment-debtor, (Vol 19) 1932 
Cal 203 (204). (Application to set aside sale under 0.21, 
B. 90.) © (Vol 23) 1936 Cal 573 (574) : I L R (1937) 1 
Gal 264. 

[6] Sale of insolvent’s property in execution of decree 
— Application by Receiver to have sale set aside can be 
treated as one under S. 47 — Second appeal is competent. 
(Vol 22) 1935 Cal 503 (504) : 62 Cal 4574>(Vol 2^ 1941 
Mad 606 (607). (Application by Official Eeceiver to sefr 
aside sale on ground that notice under O. 21, B. 22 was 
not served on him.) (Vol 29) 1942 Mad 415 (415) ' 
ILR (1942) Mad 614. (Question between decree-holder 
auction-purchaser and Receiver in insolvency falls 
under S. 47.) 

[7] Receiver for execution of decree is representative' 
of both parties. (Vol 16) 1929 Bom 279 (282). 

[8] Order raising attachment of money in the 
hands of Receiver does not fall under S. 47 and is not 
appealable. (Vol 23) 1936 Sind 2 (3) : 30 Sind L R 288. 

[9] Liquidator proceeding against judgment-debtor is 
not his representative within S. 47. (Vol 21) 1934 Nag 
201 (203) : 30 Nag L R 240. 

[10] Liquidator of the decree-holder is his representa- 
tive — Liquidator buying property of judgment-debtor at 
auction sale — Suit by judgment-debtor for declaration 
that sale is void is barred. (Vol 15) 1928 Lah 666 (669). 

17. Transferee from auction-purchaser. — [1] 

A purchaser from the decree-holder auction-purchaser 
is a representative of the decree-holder. (Vol 13) 1926 
Mad 857 (858) (3 905) 28 Mad 87 (90). 

[But see (Vol 3) 1916 Mad 430 (430) ^ (Vol 9) 1922 
Low Bur 18 (21, 22) : 11 Low Bur Bui 17.] 

[2] A purchaser of property from an auction-pur- 
chaser at rent sale has no locus standi to come in and 
object to the execution of a mortgage decree against the 
property as he is neither a party to the mortgage suit- 
nor his representative. (1909) 6 Mad L Tim 290 (290). 

[3] Transferee from an auction-purchaser can re- 
cover possession of property from the transferee of the 
judgment-debtor by a regular suit and not by applica- 
tion under S. 47, Civil P. G. (1909) 2 Ind Gas 454 
(455) (All). 

[4] Executing Court’s order recalling previous order 
of delivery of possession to auction-purchaser’s trans- 
feree is not one under S. 47 and is not appealable. 
(Vol 2). 1915 Cal 137 (139, 140), 

18. Transferee from party. — [1] Purchaser of 
attached property is representative of judgment-debtor 
— Question relating to execution between such purchaser 
and decree-holder must be determined by executing 
Court under S. 47 — Separate suit is barred, (Vol 33) 
1946 Lah 134 (137, [.140, 141) (F (Vol 15) 1928 
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Cal 94 (95, 96) : 54 Cal 1064»5 (Vol 13) 1926 LaE 134 
(135) : 6 Lab 544*$* (Vol 19) 1932 Mad 86 (89) : 55 Mad 
495. ((Vol 14) 1927 Mad 450 reversed.)^* (1911) 34 Mad 
450 {451)8& (Vol 5) 1918 Nag 102 (103). 

[2] A purchaser of the property of the judgment- 
debtor during an attachment subsequently set aside, is 
not representative of the judgment-debtor and, there- 
fore, a suit against such purchaser by the decree-holder 
IS not barred by S.244, Civil P. C. (1882). (1910) 32 AU 
129 (131, 132). 

[3] Sale by judgment-debtor before attachment — 
Vendee does not become representative of judgment- 
debtor. (Vol 14) 1927 Mad 450 (452) »$* (1912) 14 Ind 
Cas 40 (43):1912 Pun He No 64. (Donee from judgment- 
debtor before attachment.) 

[4] Purchaser from ostensible owner of property — 
Fact that ostensible owner is jiidgment-debtor does not 
make purchaser his representative. (Vol 8) 1921 Bom 
45 (46) : 45 Bom 812. 

[5] Purchaser of property not af ected by decree is 
not legal representative of judgment-debtor. (Vol 4) 

1917 Mad 705 (705) •$* (1911) 15 Cal W N 711 (712) •$« 
(Vol 7) 1920 Nag 205 (205). (Purchaser from dis- 
charged defendant.) 

[6] Property sold after order for attachment but 
before actual attachment — Purchaser applying under 
0. 21, B. 58 — Purchase held to be bona fide and for 
consideration and attachment raised — Suit by decree- 
holder for declaration that property is liable to be 
attached in execution, is not barred under S. 47. 
(Vol 26) 1939 All 264 (267) : I L B (1939) All 354. 

[7] Ex parte decree before attachment before judg- 
ment made absolute — Execution — Objection by pur- 
chaser from judgment-debtor after decree — Order 
though holding that objector had no locus standi to 
maintain objection, giving him relief by making it 
necessary upon decree-holder to attach property before 
sale and to issue notice under 0. 21, B. 22, on judg- 
ment-debtor — Action is under S. 47 and appeal by 
decree-holder is maintainable. (Vol 25) 1938 Cal 236 
(236, 237). 

[8] Transfer by party before decree — Transferee is 
not his representative. (Vol 26) 1939 Bom 496 (498)* 
(Vol 8) 1921 Pat 189 (190), (Transferee of holding be- 
fore passing of rent decree.) 

[9] A collusive purchaser from the judgment-debtor 
is not a representative of the judgment-debtor and can- 
not object to the execution of a mortgage decree. 
(Vol 5) 1918 Oal 510 (510). 

[10] Purchaser of portion of equity of redemption 
cannot under S. 47 object to sale in execution. (Vol 5) 

1918 Oal 110 (111). 

[11] Ejectment of tenant on legal grounds is binding 
on sub-tenant — His only cause of action is as represen- 
tative of tenant within S. 47, (Vol 2) 1916 Nag 122 
(123) : 11 Nag L E 106. 

[12] Purchaser of non-transferable holding is repre- 
sentative of judgment-debtor — He is not entitled to 
object to sale under 0. 23 , E. 100, (Vol 5) 1918 Pat 483 
(484) : 3 Pat L Jour 679 * (1909) 3 Ind Cas 39 (40) 
(Cal) * (Vol 2) 1915 Oal 268 (271) * (Vol 2) 1915 Cal 
242 (248) : 42 Cal 172 (F B). (Purchase without land- 
lord’s consent.)*$*(Vol 24) 1937 Pat 562 (563). (Execution 
of rent decree — Purchaser dispossessed — Eemedy is 
under S, 47 and not under 0. 21, B. 100.) 

[13] Transferee from defendants pendente lite is re- 
presentative of defendant within S. 47 — Decree-holder 
can execute decree against him in same manner and to 
same extent as against defendant. (Vol 33) 1946 \Lah 
142 (146) (F B)*(Vol 24) 1937 P C 260 (261) : 31 Sind 
iB 652 (PO). (Transfer of mortgaged property pending 


foreclosure suit — Transferee taking actual possession of 
same — Transferee is representative-in-interest of mort- 
gagor judgment-debtor and is bound by mortgage decree 
— ^Slortgagee decree-holder can proceed to execute decree 
against transferee for recovery of possession.) * (1900) 
22 All 243 (246). (Mortgagee taking mortgage when 
suit on it is pending is a representative of the mort- 
gagor within the meaning of S. 47.) * (Vol 20) 1933 All 
201 (202) : 55 All 235. (Application of decree-holder 
for delivery of possession as against transferee pendente 
lite IS one under O. 21, B, 11 and not under 0. 21 
B. 97.) * (Vol 25) 1938 Bom 367 (369) : I L B (1938) 
Bom 649 * (Vol 21) 1934 Cal 145 (145). (Lessee from 
judgment-debtor pendente lite.) * (Vol 24) 1937 Mad 
580 (580, 581). (Person purchasing mortgaged property 
pendente lite — Mortgagee decree-holder aware of this — 
Question regarding delivery of mortgaged property 
between decree-holder and purchaser falls under S. 47 — 
Separate suit against purchaser for possession is barred.) 

[But see (Vol 15) 1928 Bom 65 (66) : 52 Bom 208. 
(Transferee pendente lite is not representative of Ihe- 
transferor for all purposes — Separate suit against him 
is maintainable.) *{Vol 8) 1921 Mad 559 (560). (Trans- 
feree pendente lite from judgment-debtor — Transfer 
inoperative under decree — Transferee is not judgment- 
debtor’s representative (Bamesam, J., contra).‘\ 

[14] Absolute occupancy land mortgaged to M and 
a portion of that land was mortgaged to S — In exe- 
cution of decree obtained by iS on his mortgage, portion 
sold and its possession obtained by landlord — In exe- 
cution proceedings of decree obtained by M landlord’s 
application to have portion excluded was allowed and 
remainder of land ordered to be sold. Appeal against 
such order does not lie as application cannot be con- 
sidered under S. 47. (Vol 17) 1930 Nag 199 (200) : 26 
Nag L B 187. 

[15] Mortgage suit — Subsequent purchaser party to 

suit but no personal decree passed against him — He 
is still party to suit and objection by him to attach- 
ment ^of his property in execution of personal decree 

Objection is under S. 47 and appeal lies from order on 
objection, (Vol 31) 1944 Pat 105 (106) : 22 Pat 678. - 

[16] Private purchaser with consent and authority of 
executing Court given under O. 21, B. 83 is a repre- 
sentative of judgment-debtor under S. 47. (1901) 28 
All 116 (118). 

[17] A mortgagee of judgment-debtor is his repre- 
sentative for the purposes of S. 47 and is bound by all 
the equities enforceable against judgment-debtor so that 
he cannot take objections which the judgment-debtor 
is incompetent to raise. (Vol 7) 1920 Pat 710 (711) * 
(Vol 13) 1926 Cal 356 (357), (Mortgagee of patni interest 
is representative of judgment-debtor patnidar.) 

[18] A mortgagee whose mortgage was subsequent 
to a mortgage decree on property is a representative of 
the judgment-debtor within S. 47 and an order on an 
application by him to have the first mortgagee satisfied 
out of properties other than those mortgaged to him, is 
a decree within S, 2. (Vol 1) 1914 Oal 828 (829, 830) ; 
41 Cal 418. 

[19] Transferee from judgment-debtor pendente lite 
added as party under S. 47 — Efieet is to make it obli- 
gatory on him to take any objection that he may wish 
to raise in the execution proceedings. (Vol 27) 194Q 
Pat 615 (616). 

[20] Mortgagees or tenants at will holding prior to 
the decree cannot be regarded as representatives- of the 
judgment-debtor but even if they could be so regarded 
they are bound by the decree. (Vol 4) 1917 Lah 888 
(389). 

[21] A person who claims the property sought to be 
attached by virtue of an assignment which has been 
found to be inyalid a»d against ■whom the prohibitory 
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•order is issued is a necessary party and lias riglit o£ 
appeal. (Vol 7) 1920 Pat 661 (652). 

[22] Attachment — Objections to by transferee from 
deceased judgmeBt-debtor’s donee fall under 0. 21, B. 58 
and not under S. 47 inasmuch as the transferee cannot 
be said to be the representative of the judgment-debtor. 
(Vol 28) 1941 Pat 394 (394). 

[23] Alienee of land from widow can demand proof 
of his being her legal representative from decree-holder 
in execution of money decree against widow'. (Vol 17) 
1930 Ivlad 688 (692) : 53 Mad 750. 

[24] Execution cannot issue against transferee from 
judgment-debtor merely because he takes up position of 
representative, (Vol 19) 1932 Cal 423 (424). 

[26] Partition decree — Civil Court has to deterniino 
whether decree is to be sent to Collector — Court is then 
iio determine under S. 47 as to who are bound by decree 

— Collector has no jurisdiction to do it — Application 
to consider whether transferees pendente liie arc affected 
■by T. P. Act, S. 62 is to be determined by Civil Court 
under S. 47 — Article 182, Limitation Act, does not 
apply. (Yol 32) 1945 Nag 86 (88, 89) : I L B (1944) 
Nag 852- 

[26] Objections to attachment allowed — Judgment- 
debtor obtaining decree for possession against objector 

— Property re-attached by decree-holder — Objection 
by judgment-debtor’s assignee disallowed — Suit by 
assignee for possession held not barred. (Vol 5) 1918 
Mad 142 (142). 

[27] Decree-holder is not entitled to implead pur- 
chaser from judgment-debtor as party to execution pro- 
ceedings without previous application for making Min 
party judgment-debtor in execution — Application is 
incompetent so far as i)nrchaser is concerned. (Vol 23) 
1936 Mad 870 (871). 

[28] Mortgagee in execution of his decree against 
lamily purchasing property and selling it to A — During 
pendency of proceeding of decree third person obtaining 
decree against family and in execution property pur- 
chased by B — Application by A against B to remove 
resistance to possession dismissed — Subsequent suit 
by A against B for possession held barred by B. 47. 
(Vol 26) 1939 Mad 944 (945). 

[29] If a judgment-debtor does not take appropriate 
steps to have an irregular sale set aside his transferee 
also is bound by estoppel and cannot question the sale. 
(1912) 13 Ind Cas 542 (544) (Cal). 

[30] Transfer of execution of decree of sale of an- 
cestral property to Collector — During pendency of 
execution proceedings before Collector, private sale of 
property by judgment-debtor — Payment of price to 
decree-holder certified to Court passing decree — But 
execution proceedings not withdrawn and consequently 
gale of property by Collector — JSeld proper remedy was 
not suit but applio^^tion by private purchaser under 
S. 47 to Civil Court and not to the Collector. (1904) 
26 All 101 (104). 

[31] X held a mortgage on the holding of Y — Z in 
execution of his money decree against Y purchased the 
holding in auction sale — Z as landlord of Y obtained 
against him two rent decrees — X in execution of his 
mortgage decree dispossessed Z — Z m execution of his 
rent decrees bringing the same holding to sale — Objection 
by Z — Keld that X was the representative of the 
jodgment-debtor Y and the matter therefore falls under 
.S. 47. (1935) 18 Nag L Jour 274 (278). 

^ , [32] Person setting himself up as the representative 
in interest of the original judgment-debtors because he 
had purchased their property — Dispute between him 
decree-holto is to be decided under S, 47. (Vol 32) 
(23) : I L B (1944) All 496. 

'bi decree. — [1] Transferee of 


decree by assignment in writing or operation of law, is 
a representative, (1894) 16 All 483 (492) *3& (1899) 26 
Cal 250 (252). 

[2] Person acquiring only partial interest in the 
rights created by the decree is not a transferee of the 
decree. (1905) 28 Mad 64 (66). 

[3] Purchaser of property covered by decree is not a 
representative of decree-holder unless the decree has 
been assigned to him. (Vol 11) 1924 Bom 426 (427,428). 

[4] Transfer of right pending suit — Assignee not 
brought on record — Assignee cannot execute the decree 
passed in the suit though he becomes owner thereof. 
(Vol 14) 1927 Sind 78 (82) : 22 Sind LEI. 

[5] Application by transferee for substitution is to be 
made to execution Court. (Vol 6) 1919 All 3-t7 (337) :41 
All 432 ^ (Vol 25) 1938 Nag 267 (268, 269) ; I L B 
(1939) Nag 54. (Execution application by assignee of 
decree-holder — Questions regarding the validity of the 
transfer or relating to execution etc. must be decided in 
execution proceedings — Separate Suit is not maiutain- 
able).^5'{Vol 24) 1937 All 63 (64). •P (Vol 30) 1943 Bom 
455 (456)® (1913) 13 MadL Tim 227 (231)® (Vol 25) 1938 
Mad 78 (79) ® (Vol 12) 1925 Pat 449 (460): 4 Pat 120. 

[6] But a separate suit by the judgment-debtor that 
the assignment is invalid as being fraudulent is main- 
tainable. (Vol 16) 1929 Lah 51 (52). 

[7] Dispute between the assignee of the decree-holder 
on the one hand, and the decree-holder or person 
having charge on the decree, or the beneficial owner of 
the decree on the other hand does not fall to be decided 
under S. 47. (Vol 32) 1945 Mad 26 (26) ® (Vol 5) 1918 
Cal 358 (359) ® (Vol 13) 1926 Mad 691 (b91). 

[8] Application under 0. 21, B. 16 — S. 47 is still 
applicable. (Vol 3) 1916 Cal 471 (472). 

[9] Judgment-debtor paying decretal amount to as- 
signee from decree holder — Assignment found to be 
invalid subsequently — Decree-holder realizing decretal 
amount — Judgment-debtor can recover amount paid 
twice over — S. 47 is no bar to such suit. (Vol 24) 1937 
Lah 465 (468) : I L B (1937) Lah 162. 

[10] Execution application by assignee of decree- 
holder — Assignment challenged by judgment-debtor 
but Court upholding it — Held no appeal by judgment- 
debtor from that order is competent as he has no 
interest in issue decided. (Vol 22) 1935 Lah 609 (611). 
((Vol 21) 1934 Lah 328 (2) Point (b), reversed). 

[11] Application by assignee of decree-holder f a* order 
under O. 21, B. 95 — Obiection by judgment- debtor — 
Application does not thereby become one under S. 47 — 
Judgment-debtor has no right of appeal. (1907) 6 Cal 
L Jour 749 (750). 

20. Whether person is party or representative 
to be decided by executing Court. — [1] Question 
whether person was or was not party to suit to enable 
Court to proceed against his representative falls under 
S. 47. (Vol 4) 1917 Pat 623 (623) : 2 Pat L Jour 192 ® 
(Vol 15) 1928 Cal 835 (836). (Decree by a benamidar — 
Execution by the true owner — Judgment-debtor chal- 
lenging the ownership — Question should be decided 
under S. 47.) 

[2] Section 47 (3) must be read as ancillary to S. 47 
(1) — Sub-s. (3) comes into operation only when question 
between parties to suit or their representatives arises. 
(Vol 22) 1935 Lah 384 (384) ® (Vol 29) 1942 Bom 309 
(309) ; I L B (1942) Bom 822 ® (Vol 20) 1933 Bom 396 
(397) : 57 Bom 641 ® (Vol 23) 1936 Lah 116 (119) 
®(Vol 29) 1942 Oudh 281 (282). (l?ransferee from decree- 
holder executing decree— Objection by creditor attaching 
decree that transferee is not entitled to execute decree 
does not come under S. 47.) 

[3] Whether person is legal representative of party 
to decree should be decided by executing Court — Sepa- 
rate suit does not lie. (Vol 26) 1939 Nag 147 (148) ; IL B 
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(1939) Nag (Vol 13) 1926 All 681 (682) : 48 All 
429* (Vol 22) 1935 Bom 298 (302) : 59 Bom 417. 
(Who is preferential beir can only be decided under 
S. 47)* (1911) 14 Cal L Jour 337 (340, 341). (The ques- 
tion -whether or not the decree passed against a sliehait 
is capable of execution against the successor is one 
coming within S. 47.)* (Vol 25) 1938 Cal 818 (820), 
(Question arising as to whether certain person is repre- 
sentative of party to suit — Question falls under S. 47 — 
Question not arising in execution proceedings and 
neither raised nor determined — Suit by such person as 
representative is not barred.)* (Vol 13) 1926 Mad 536 
(537)* (Vol 13) 1926 Mad 411 (412)* (Vol 7) 1920 Mad 
191 (191)* (Vol 16) 1929 Pat 232 (232)* (Vol 10) 1923 
Pat 149 (150). (Objection to liability of legal representa- 
tive must be decided under S. 47.)* (Vol 13) 1926 Sind 
113 (113, 114) : 21 Sind L E 20. 

[4] Whether a transferee of a decree is entitled to 
obtain execution of the decree should be determined 
under S. 47 and no separate suit will lie. (Vol 2) 1915 
Mad 799 (799)* (Vol 22) 1933 Eang 174 (177). (Execu- 
tion — ^Proceeding between assignee of decree-holder and 
•judgment-debtor — Objection filed by judgment-debtor — 
Execution proceeded with assignee substituted as decree- 
holder — Held assignment was impliedly held valid.l 

[5] Appellate stage in proceedings under S. 47 — 
^Question whether particular person is legal representa- 
tive must he decided by appellate Court. (Vol 21) 1934 
^Oudb 337 (340). 

[6] Becree'assigned — Parties to the transaction dead 
— -Eival petitions for execution i. e. one by heir of real 
transferee and other by heir of alleged benamidar — 
Question of benami can be gone into in execution pro- 
ceedings. (Vol 14) 1927 Mad 903 (905, 906) : 51 Mad 
219. 

21. Question must relate to execution, discharge 
-or satisfaction of decree. — [1] Unless some question 
of the nature specified in S, 47 is determined, order is 
not one under S. 47. (Vol 22) 1935 All 502 (503). 

[2] Question which forms basis of independent 
action cannot be questioned under S. 47. (Vol 9) 1922 
P 0 304 (307) ; 49 Ind App 220 : 1 Pat 381 (PC). ^ 

[3] To see whether application comes under S.*47, 
substance of application must be examined and not 
heading given to it by party. (Vol 22) 1935 All 183 
(185)* (Vol 5) 1918 Cal 551 (552). (Application falling 
under S. 47 though described to be under O. 47, E. 1 
must be treated as one under S. 47.) 

[4] Every application after passing of decree is not 
necessarily one m execution. (Vol 1^ 1928 Mad 296 
(297). 

[5] Events subsequent to sale in execution do not 
iorm part of execution and remedy for such is by 
separate suit. (Vol 16) 1929 Pat 559 (560). 

L6] Questions as to priority and similar questions 
•can be gone into satisfactorily in regular suit than in 
execution proceedings. (Vol 19) 1932 All 49 (50). 

[7] Application to set aside sale under S. 47 and 
0, 21, R,90 is not one for execution — It is miscellaneous 
proceeding. (Vol 3) 1916 Cal 613 (614). 

[8] If against one defendant there is no liability 
under the decree, any question arising out of the 
execution against the other defendants is not, as 
between the first named defendant and the decree- 
holder, a question relating to the execution of the 
decree. (1896) 19 Mad 331 (334). 

[9] Decree against adult and minor defendants — 
— Execution taken only against adult members and 
sale of their share fixed — Minor member has no locus 
standi to challenge order. (Vol 22) 1935 Pesh 5 (7). 

[10] Auction-purchaser’s right to the refund of 
purchase money where auction sale is set aside for 


irregularity is not a question between the parties to the 
suit or their representatives and relating to the execu- 
tion of the decree. (1905) 32 Cal 332 (334, 336) (F B) * 
(Vol 26) 1939 Mad 740 (742). (Eeversing (Vol 24) 1937 
Mad 779.) 

[11] Judgment-debtor can lU’efer objections under 
S. 47 at any stage of execution proceedings — Those 
objections should be determined on their merits unless 
particular objection had been adjudicated upon earlier. 
(Vol 26) 1939 Cal 651 (654). 

22. Adjustment of decree: SeeNotes on 0. 21, E. 2. 

23. Agreement against execution [1] Decree 

can be adjusted or extinguished by executory agreement 
— Such agreement unless merely varies decree within 
certain limits cannot be enforced in execution proceed- 
ings. (Vol 26) 1939 Sind 343 (344i;ILB (1939) Kar 725. 

[2] Where it is clearly the intention of the parties to 
enter into a contract in supersession of the decree, the 
contract may form the basis of a subsequent suit — S. 47 
is no bar. (Vol 24) 1937 P C 256 (259) : 64 Ind App 
302 : I L E (1938) 1 Cal 66 : 31 Sind L E 637 (P C). 
[(Vol 22) 1935 Cal 596 : 62 Cal 28 reversed,] 

[3] Decree for immediate payment — Subsequent agree- 
ment to pay by instalments — Judgment-debtor also 
agreeing to pay interest though not given by decree — 
Person standing surety and agreeing to instalments — 
Agreement accepted by Court — Still agreement amount- 
ed to fresh contract and could not be executed by exe- 
cuting Court. (Vol 20) 1933 Pesh 53 (55, 56). 

[4] Purchase of property subject to mortgage decree 
— Agreement between purchaser and decree-holder not 
to bring property to sale — Sale hdd in breach of agree- 
ment by decree-holder challenged by purchaser — Matter 
does not come under S. 47. (Vol 20) 1983 Mad 838 
(839). 

[5] Judgment-debtor applying under O. 21, B. 90 — 
On compromise between judgment-debtor and decree- 
holder purchaser, judgment-debtor agreeing to pay 
decree- money in instalments and on default, his appli- 
cation was to be dismissed without any evidence and 
sale confirmed — Payment of decree-money by judgment- 
debtor but not as agreed — ^Lower Appellate Court in- 
stead of confirming sale, ordering inquiry on merits of 
judgment-debtor’s application — On second appeal, lower 
Appellate Court’s order held was not proper under 0.21, 
E. 92 and was not one under S. 47. (Vol 24) 1937 Cal 
461 (463). 

[6] If an agreement to reserve partition of properties 
of which partition has been decreed be not enforceable 
under O. 21, E. 2 or O. 32, E. 7 or S. 48, the remedy 
is to proceed in execution and not by a separata suit. 
(Vol 5) 1918 Mad 751 (754). 

[7] Fair bargain for time in consideration of reason- 
able rate of interest can be enforced in execution pro- 
ceedings. (Vol 26) 1939 P C 80 (86, 86) ; 14 Luck 192 : 
ILE (1939) Kar PC 136 : 66 Ind App 84 (PC)*(Voi 30) 
1943 Pesh 29 (31). 

[8] Application for possession under O. 21, E. 95 — 
Judgment-debtor pleading agreement postponing deli- 
very of possession for a period, by auction-purchaser — 
Decision of question held was within S. 47. (Voll) 1914 
Cal 302 (304). 

[9] Post-decree agreement— Decree left untouched — 
Execution merely restrained — Executing Court alone is 
to determine the matter (Vol 31) 1944 Cal 53 (56). 

[10] Compromise during execution of mortgage 
decree, resulting in postponement of confirmation of 
sale — ^Breach of term of compromise— Injured party has 
remedy by suit. (Vol 24) 1937 Pat 672 (672). 

[11] Decretal amount reduced from Es. 38,7<^6 to 
Bs. 38,000 to be paid by annual instalments of Bs. 3800 
— On default in payment of any instalment decree- 
holder to take out execution for balance of Bs. 38,000-^- 

IM. 38, 
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Adjustment held could be dealt with under S. 47. 
<Vol 29) 1942 Rang 57 (59) : 1941 Rang L R 767. 

[12] Decree fixing monthly maintenance — Agreement 
by decree-holder giving up portion of maintenance is 
not novation — Decree can be executed. (Vol 29) 1942 
Pesh 13 (14). 

24 Damages for fraudulent execution [1] 

Suit for damages for fraudulent execution is not barred. 
(Vol 1) 1914 Mad 640 (640). 

[2] Suits by A and B against each other — Consent 
decrees for equal amounts passed — Parties agreeing that 
amounts should be set-oS against each other and that 
no execution should be taken out — B in breach of agree- 
ment taking execution and recovering amount due to 
him — Suit by A for damages is not barred by S. 47. 
<Vol 26) 1939 Mad 499 (500). 

25. Decree incapable of execution [1] No suit 

can be brought on the basis of an executable judgment. 
(Vol 12) 1925 Mad 279 (280) : 48 Mad 482 ^ (Vol 4) 
1917 Lab 11 (12) * (Vol 5) 1918 Mad 370 (371) : 41 
Mad 641i$<(Vol 17) 1930 Kag 17 (18)<3& (Vol 24) 1937 Pat 
654 (655). (Properties charged with maintenance can 
be sold in execution without fresh suit for sale.) 

[2] Where a new obligation is created by a judgment 
without provision for execution, a suit can be brought on 
the basis of judgment. (Vol 12) 1925 Mad 279 (280) : 
48 Mad 482. 

[3] Prior decree incapable of execution — Suit on 
decree is not barred. (Vol 10) 1923 Cal 252 (256) 4* 
(Vol 26) 1939 Bom 114 (116) ^ (Vol 22) 1935 Mad 676 
(577) ^ (Vol 12) 1925 Mad 1260 (1263) ^ (1911) 10 Ind 
Cas 991 (992) (Upp Bur). 

[4] Question whether decree is not capable of execu- 
tion falls under S. 47. (Vol 20) 1933 Lab 41 (41, 42) : 
14 Lah 230 (Vol 29) 1942 Mad 748 (750) ^ (Vol 15) 
1928 Rang 40 (42) : 5 Rang 776 ^ (Vol 30) 1943 Sind 
11 (15) : ILR (1942) Kar 326. 

[5] A suit for declaration that decree is incapable of 
execution does not lie under S. 47. (Vol 9) 1922 Lah 
428 (431) : 3 Lah 319. ( (Vol 1) 1914 Lah 427 : 1914 
Pun Re No, 42 overruled.) 'J (Vol 20) 1933 Lah 1061 
(1051, 1052) : 15 Lah 75. ((Vol 12) 1925 Lah 54 
held not good law.) 

[6] Executing Court can go into contention that 
recital in decree was not enough to make it executable. 
(Vol 29) 1942 Mad 748 (749, 750). 

[7] A vesting of the equity of redemption in a mort- 
gagee is tantamount to a discharge or satisfaction of the 
mortgage-debt ; an execution Court is competent to 
recognise it and can go into the question of the extent 
to which the decree has been satisfied. (Vol 7) 1920 All 
129 (131) • 42 All 544. 

[8] A decree which merely declares the rights of the 
parties and does not direct any act to be done is incap- 
able of execution.^ A separate suit and not an applica- 
tion under S. 47 will lie to enforce the rights so declared. 
(1898) 22 Bom 267 (269, 270)4<(1936) 64 Cal L Jour 55 
(57) * (1910) 12 Cal L Jour 699 (601) ^ (Vol 2) 1915 
Mad 197 (198) : 37 Mad 29 ^ (Vol 14) 1927 Oudh 457 
(460) * (Vol 12) 1926 Sind 318 (319). 

[9] A partition decree not actually allotting shares is 

incapable of execution; a suit and not an application 
under S. 47 is the proper remedy to obtain partition by 
metes and bounds. (Vol 29) 1942 Bom 44 (46) : I L R 
(1942) Bom 14*(Vol 26) 1939 Bom 386 (387)ig&(Vol 15) 
1928 Bom 365 (366, 367) ^ (Vol 7) 1920 Lah 159 
(166) ; 1 Lah 134 (1931) 1931 Mad W N 1176 (1176) 

9f (Vol 29) 1942 Mad 364 (365) (Vol 15) 1928 Mad 
474^475) * (Vol 13) 1926 Mad 232 (233) ^ (Vol 13) 

,1926 Pat 154 (155). 

' {16] Any provision inserted in the part of the decree 
scheme of management is ^rima facie in- 


executable although in form it is directory; the rest of 
the decree can be executed. (1933) 1933 Mad W N 183- 
(184, 185). 

[11] Scheme decree can be executable — Application* 
to Court to enforce the executable part is one in execu- 
tion and order thereon is appealable. (Vol 15) 1928 
Mad 61 (64). 

[12] Decree — Direction to deliver trust property to. 
new trustees is correct — It is executable. (Vol 19) 1932 
Mad 41 (44) : 54 Mad 345, 

[13] Where in a suit by a prior mortgagee implead- 
ing the puisne mortgagee as party, the decree does not 
provide for the working out of the rights of the puisne 
mortgagee without additions and qualifications which 
the executing Court has no power to make, the puisne 
mortgagee can enforce his mortgage by suit of his own 
nnafieeted by S. 47. (Vol 6) 1919 Mad 63 (64) (Vol 6> 

1919 Mad 100 (102) : 42 Mad 90. 

[14] Where a decree is fully executed the decree is 
incapable of execution. (Vol 23) 1936 Cal 400 (401). 
(Suit for rectification of petition of adjustment is not 
barred.) (Vol 16) 1929 Oal 670 (672). (Execution case 
dismissed on certification of satisfaction Mutual mis- 
take — Order can be re-opened —Unilateral mistake of 
fact (mistake by decree-holder in calculating amount 
due) — Order dismissing execution application on decree- 
holder’s certifying full satisfaction cannot be re-opened.) 
^ (Vol 16) 1929 Lah 121 (122, 123). (Application for 
correction of description of property barred.) * (Vol ?)• 

1920 Lah 65 (65) •J* (Vol 7) 1920 Lah 30 (33) * (Vol 22) 
1935 Mad 340 (341) ^ (Vol 3) 1916 Mad 1089 (1090). 
(Decree for possession — Delivery of possession — Sub- 
sequent dispossession — Suit lies.) (Vol 15) 1928 Nag 
100 ( 101 ). 

[15] Hindu trading family— Decree against karta in 
his individual capacity and not as representing family 
business— Decree is inexecutable against other members 
or their properties. (Vol 29) 1942 Mad 161 (166) : 
ILR (1942) Mad 204. 

[16] A decree not incorporating the relief granted by 
the Appellate Court against the defendants who are not 
parties to the appeal, cannot be executed against them, 
(Vol 2) 1915 All 120 (121). 

[17] Payment after date fixed and without extension 
of time, of sum ordered to be paid as condition prece- 
dent for executing decree disentitles decree-holder from 
executing decree. (Vol 11) 1924 Rang 375 ^376). 

[18] Decree held absolute and not conditional and 
plaintiff’s remedy is by execution and not by suit. 
(Vol 7) 1920 Lah 510 (510) : 1919 Pun Re No. 153. 

[19] If the profits are not ascertained, a fresh suit to* 
ascertain their amount is maintainable. (Vol 3) 1916- 
All 62 (62). 

[20] Decree for joint possession is incapable of being, 
executed and hence a suit for partition and possession 
of share is not barred by S. 47. (1910) 8 Mad L Tim 
379 (379). 

[21] Where decree becomes incapable of execution by 
events subsequent to the decree, decree is incapable of 
execution. (Vol 17) 1930 Bom 132 (134) : 54 Bom 162. 

[22] Appellant giving security for stay of execution 
of decree in another suit — Order directing security is 
not executable. (Vol 20) 1933 All 269 (272), 

26. Excess or deficient execution. [1] Where 
in execution, land not included in or covered by the de- 
cree or which is in excess of the decree is sold to or 
taken possession of by decree-holder, the proper remedy 
is application under S. 47. (Vol 9) 1922 P C 252 (253): 
48 Ind App 155 : 44 Mad 483 (P C). (Land included 
by mistake in mortgage decree.) * (Vol 25) 1938 Nog 
276' (281). (Excess property taken by decree-holder.) 
(Vol 3) 1916 All 104 (105,106) : 38 All 339. 
debtor dispossessed of land outside decree.)* (vol 15*1 
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1928 Lab 936 (937). (Property not covered by decree.)'$' 
(Vol 15) 1928 Cal 865 (867). (Some property of decree- 
holder sold through mistake instead of judgment-debtor’s 
property.) ^ (Vol 12) 1925 Ail 551 {552)«<(Vol 12) 1925 
Cal 1258 (1259)'3&(yol 25) 1938 Nag 193 (193,194,195) 
: I L R (1939) Nag 521. (Decree describing V7rong pro- 
perty.)^«(Vol 17) 1930 Mad 12 (i3)4‘(Vol 15) 1928 Bang 
215 (217). 

[But see (Vol 16) 1929 Pat 391 (392). (Dehvery 
of possession of wrong property in execution of decree 
to auction-purchaser — Application objecting to delivery 
is not covered by S. 47 and 0. 21, R. 100 but by S. 151.)* 
(Vol 15) 1928 All 363 (364) : 50 All 686. (Mortgagee 
getting mortgagor’s property^ sold in execution *of his 
decree and purchasing it— Property not included in the 
mortgage also sold — Mortgagor’s suit to recover posses- 
sion of such property is not barred under S. 47.)] 

[2] Application for refund of excess money recovered 
in execution is one under S. 47. (Vol 7) 1920 Bom 208 
(209) : 44 Bom 97 * (Vol 17) 1930 P 0 86 (90) (P C) * 
(1900) 22 All 79 (81) * (1878-80) 2 All 61 (63) * 
(Vol 19) 1932 Bom 96 (97, 98). 

[3] Land recovered in excess of share under partition 
decree — Final decree can be amended, and excess land 
restored, without separate suit, under Ss. 47 and 151. 
(Vol 12) 1925 Sind 126 (126) : 19 Sind L R 302. 

[4] Prior execution application for less amount — 
Subsequent one for larger amount— Order ‘to reduce 
amount not appealed against — Decree-holder held bound 
by the order. (Vol 1) 1914 Mad 532 (533) ; 37 Mad 
314. 

[5] Party to execution proceedings not challenging 
sale under provisions of S. 47 on ground that sale certifi- 
cate included more property than that covered by decree 
— Sale confirmed and sale certificate granted — Separg,te 
suit for possession is not maintainable. (Vol 27) 1940 
All 78 (78, 79). 

[6] Excess of decree paid to decree-holder under 
fraud and cheating — Application under S. 47 is the 
proper remedy and no separate suit lies. (Vol 15) 1928 
Cal 776 (777). 

[7] Question whether certain land is included in a 
decree is one under S. 47. (Vol 14) 1927 Oal 614 (615) : 
54 Cal 419 * (Vol 31) 1944 Pat 347 (347). 

[8] Sale of property outside decree — Suit to set aside 
sale m part is not maintainable. (Vol 5) 1918 Nag 240 
(241). 

[9] No order passed specifying items to be delivered 
to decree-holder — Decree-holder given delivery of items 
in possession of judgment-debtor’s vendee — ^\’’endee can 
object — Objection is one under S. 47 and not under 
Civil P. C., 0. 21, R, 99 or E. 101. (Vol 13) 1926 Mad 
968 (969). 

[10] Improper seizure of judgment-debtor’s goods by 
decree-holder— Question falls under S, 47, (Vol 8) 1916 
All 104 (105) : 38 All 339. 

[11] Application against unlawful dispossession lies 
even after satisfaction of decree, (Vol 11) 1924 Nag 
122 (123). 

[12] Complaint about misappropriation of attached 
property by decree-holder must be inquired into in 
execution. (Vol 3) 1916 Pat 308 (309) : 1 Pat L Jour 
558. 

[13] Decree-holder’s pleader misled by judgment- 
debtor’s agent giving credit to the extent of Rs. 1000 in 
excess of that to which judgment-debtor was entitled — 
Mistake continued in suit register — Decree-holder 
obtaining information as to extent of decretal amount 
and applying for execution — Information based on 
erroneous entries in suit register — On certain payments 
^7 judgment-debtor execution case dismissed on full 
satisfaction -- On subsequent discovery of mistake, 


decree-holder applying for re-opening execution proceed- 
ings— Judgment-debtor held could not be allowed to 
take advantage of mistake — Court held could re-open 
proceedings and continue execution. (Vol 29) 1942 Cal 
451 (452). 

[14] Suit by judgment-debtor for possession of pro- 
perty not sold in auction but wrongly taken by auction- 
purchaser— Section does not apply. (Vol 12) 1925 Pat 
376 (378). 

[15] Where moneys are improperly realized by a 
third party in defiance of Court’s order, the question as 
to refund of such amount is not within S. 47. (1905) 27 
All 378 (380). (Order passed for refund is one passed 
under inherent powers and is not decree — No appeal 
lies : See 27 All 380 (381).) 

27. Illustrative cases — Question not relating to 
executions, etc. — [1] Scheme framed in a scheme suit 
under S. 92, Civil P. C. — Orders passed relating to the 
scheme are not orders in execution. (Vol 12) 1925 PC 155 - 
(156)(PC)*(Voll4) 1927 Mad 1110 (1110)*(Voll3)1926 
Mad 655 (655). 

[2] Person being subrogated to prior mortgagee’s rights 
by advancing money for paying off his mortgage decree 
can enforce his rights by suit and not in execution. 
(Vol 12) 1925 Mad 129 (130, 131)*(1909) 31 All 364 
(365). 

[3] Objection by prior mortgagee to sale of mortgaged 
property in execution of puisne mortgagee’s decree does 
not come under S. 47. (Vol 14) 1927 Mad 431 (432)* 
(Vol 12) 1925 Nag 185 (185, 186). 

[4] The enforcement of a right under a declaratory 
decree is not a question relating to execution, discharge 
or satisfaction of the decree. (Vol 1) 1914 All 103 (104). 

[5] The question whether a pre-emptor has paid the 
amount fixed by the pre-emption decree within time or 
not is not a question relating to execution of the decree. 
(Vol 1) 1914 Oudh 147 (148): 17 Oudh Cas 14 * (Vol 2) 
1915 Oudh 171 (172). (Application for payment of pre- 
emption money.) 

[6] Order refusing execution of a decree on the 
ground that it has been attached does not fall under 
S. 47. (Vol 22) 1935 Oudh 272 (273) : 11 Luck 26. 

[7] Order on application for setting aside order dis- 
missing execution application for default falls under 
S. 151 — S. 47 does not apply. (Vol 31) 1944 All 218 
(219) : I L R (1944) All 381. 

[8] Mortgage decree for sale — Receiver appointed — 
Another decree-holder attaching and requesting payment 
out of profits made by receiver — Mortgagee decree- 
holder’s objection rejected — Decision is not under S. 47 
but one under 0. 21, B. 58, Civil P. C. (Vol 5) 1918 Mad 
914 (915, 916). 

[9] Madras Civil Rules of Practice, Rr. 134 and 179 — 
Rule 179 lays down method for obtaining benefit of attach- 
ment — Decision in such ease cannot be one under 
S. 47. (Vol 5) 1918 Mad 914 (915). 

[10] Decree-holder applying for attachment of rent 
to be paid by sub-tenants to judgment-debtor — Objection 
by sub-tenants that rent was already paid in advance to 
tenant-in-chief — Objection comes under 0. 21, R. 58 and 
not S. 47. (1938) 1938 Ail W R (B R) 42 (43). 

[11] Question relating to rights of third person sub- 
rogated to rights of mortgagee decree-holder by payment 
at instance of mortgagor does not come under B. 47, 
(Vol 9) 1922 Lab 358 (360), 

[12] Decree in partition suit not engrossed on proper 
non- judicial stamp — Decree-holder applying to execut- 
ing Court for having decree engrossed on proper stamp 
— Order of executing Court d.aes not come under S. 47. 
(Vol 25) 1938 Ma’d 307 (313). 

[13] Pre-emption decree — Question of title to stand- 
iiig crops is not one under S. 47, when decree does not 
touch it. (Vol 10) 1923 Nag 327 (328). 
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[14] Consent decree on condition that if defendant 
deposits certain amount within cei'tain time suit shah 
stand dismissed or else it shall stand decreed — Order 
oxtending time fixed by decree is not decision under 
S. 47. (Vol 16) 1929 All 666 (666, 667). 

[15] Suit for declaration of title under a prior i^re- 
omption decree is not barred by S. 47. (Vol 1) 1914 All 
440 (441). 

[16] Partition decree among cosharer landlords — 
One cosharer collecting rents allotted to another — Suit 
for such rent collected by cosharer entitled to it is not 
barred by S. 47. (Vol 20) 1983 Pat 248 (249). 

[17] A pusine*mortgagee sued the prior mortgagee for 
redemption and the mortgagor for possession of the 
mortgaged premises and in 1893 obtained a decree for 
redemption and possession. In 1908 he again sued the 
mortgagor for possession alone, dating his cause of 
action in 1897, the date of payment of the prior mort- 
gage. Heidi the suit for possession was not a question 
relating to the execution, discharge or satisfaction of the 
decree. (Vol 1) 1914 Lah 24 (25, 26) : 1914 Pun Bo 
No. 12. 

[18] Application hy minor after attaining majority to 
set aside sale on ground of negligence of guardian in not 
properly conducting proceedings for reversal of the sale 
does not come under S. 47. (1912) 16 Incl Gas 543 (545) 


(Gal). 

[19] Creditor of trustee Bight of subrogation to 
trustee’s right of indemnity can be decided in suit hy 
creditor against trustee but not in execution. (Vol 20) 
1933 Cal 668 (672) : 60 Cal 801. 

[20] Application for temporary alienation of judg- 
ment-debtor’s land — Mortgage created and mortgagee 
given possession but mortgage money not realized from 
mort<^agee — Decree recorded as fully satisfied by mort- 
frase'^ Subsequent suit by decree-holder against mort- 
gagee for money is not barred by S. 47. (Vol 25) 1938 
Lah 214 (216). 

[21] Sale confirmed — Order setting it aside on the 

ground of non-payment of the balance of purchase^ 
money within 15 days and remitting an issue to tribunal 
under Sikh Gurudwaras Act is not one under S. 47. 
(Vol 14) 1927 Lah 337 (337). . , 

[22] Order confirming sale set aside—Application by 

auction-purchaser for compensation for improvements 
lies under S. 151 and not xmder S. 144 or S. 47. (Vol 27) 
1940 Lah 59 (60, 61). . , . . 

[23] O, on a mortgage decree against A obtained a 

decree for sale of mortgaged property. JB, who held other 
decree against A, attached the profits of mortgaged pro- 
perty deposited in Court to O’s credit and applied for 
cheque — Held that B's remedy was by regular suit. 
(Vol 5) 1918 Mad 914 (915, 916). , « . . 

[24] An order on an application under S. 19 of 
Madras Act 4 [IV] of 1938 made while no proceedings in 
execution are pending, cannot be considered to be one 
under S* 47, Civil P. C. (1939) 2 Mad L Jour 609 (609) 
(PB). 

[25] One of two judgment-debtors forced to satisfy 

decree in full— Suit by him against the other judgment- 
debtor for contribution does not come under S,47. (1896) 
18 All 106 (107). ^ ^ 

. [26] Pre-emption — Deduction of money left with 

vendee for paying creditors from pre-emptive price — 
Question cannot be raised in execution. (Vol 20) 1933 
AE 118 (114). 

■ [27] Order amending or refusing to amend decree 
does not fall under S. 47. (Vol 5) 1918 Lah 63 (63) ; 
1918 Pun Be No 43. (Order amending decree.)© (Vol 25) 
, 1938 Lah 4 (5). (Do.)©{yol 27) 1940 Bom 10 (11) : ILB 
Bom 708. (Order refusing to amend decree.) 

(1943) 194B. Pat W N 45 (47). (Mortgage 


suit — Application to amend plaint, decree and sale 
certificate to correct description of properties — Order 
rejecting falls under S, 47.)] 

[28] Infringement of right declared bv decree — 
S. 47 does not apply. (Vol 11) 1924 Lah 405 (407) ; 4 
Lah 127. 

[29] Consent decree — ^Execution of — Such decree can 
be executed only in respect of matters covered by it — 
Separate snit will lie for matters outside it. (Vol 12) 
1925 Cal 286 (288). 

28 . Illustrative cases — Questions relating to 
execution, etc, — [1] Question as to the legality of 
an execution Court’s procedure or as to its jurisdiction 
or power to order a sale. (Vol 7) 1920 Oudh 21 (22) © 
(Vol 16) 1929 Lah 449 (452) © (Vol 15) 1928 Lah 910 
(912). (Irregularity of proceedings.) © (Vol 7) 1920 La^ 
443 (444, 446, 447). (Collector refusing to interfere under 
S. 72 on notice being issued to him.) © (Vol 17) 1930 
Mad 414 (415). (Defect of attachment.) 

[2] Question if execution is time-barred. (Vol 11) 
1924 Pat 683 (685) © (Vol 1) 1914 Lah 415 (416) : 1913 
Pun Be No. 110 © (Vol 23) 1936 Mad 801 (801). 

[3] Question whether execution should proceed or 
not. (Vol 22) 1935 Mad 647 (648) © (Vol 1) 1914 AU 
288 (289) © (Vol 24) 1937 Cal 425 (426) © (Vol 7) 1920 
Lah 117 (118). (Order negativing decree-holder’s right 
to proceed against property.) © (Vol 26) 1939 Pat 570 
(571) : 18 Pat 694, (Order to execute decree only after 
reducing decretal amount.) © (Vol 9) 1922 Pat 59 (60) 
© (Vol 26) 1939 Bom 258 (260). (Court in which execu- 
tion is pending issuing certificate to decree-holder 
granting simultaneous execution to proceed in transferee 
Court on certain conditions ) © (Vol 23) 1936 Pesh 46 
47. (Refusing to execute decree as asked for.) 

[4] An order recognising or refusing to recognise an 
assignment of decree.(1910) 8 Mad L Tim 56 (66) (Eefusal 
to recognise assignment.)©(Vol 4) 1917 Mad 605 (605,’ 
606) © (Vol 9) 1922 Lah 396 (397). (Execution with 
prayer for dismissal, if assignment is found valid.) © 
(Vol 4) 1917 Mad 293 (293, 294) : 40 Mad 299. (Order 
recognising assignment.) © (Vol 26) 1939 Bang 376 
(377). 

[5] Decree against legal heir — Objection by executor, 
that decree cannot be executed against him is one under 
S. 47 (Vol 21) 1934 Cal 258 (259). 

[6] Order on application for transfer of decree. (Vol 
26) 1939 Cal 651 (664). (Order on— Objection opposing 
transfer.)©(Vol 27) 1940 Cal 161 (162). (Objection that 
order of transfer was ex parte.) 

[But see (1911) 35 Bom 103 (108).] 

[7] Mortgage decree — Order that properties should 
be sold in certain order. (Vol 12) 1925 Pat 484 (485). 

[See however (Vol 16) 1929 All 291 (293) : 51 All 
752, (Order imposing conditions on order of sale of pro-- 
perties is not one under S. 47.)] 

[8] All questions regarding liability to attachment 
and sale. (Vol 21) 1934 Nag 82 (82) : 30 Nag L B 135. 
(Objection that property is not liable to attachment.) © 
(Vol 20) 1933 Bom 185 (186). (Order refusing attach- 
ment of pay.) © (Vol 4) 1917 Cal 182 (182) (Order 
declining to proceed with an application in exeoutjon 
for sale.) © (1911) 1911 Pun L B No. 101, p. m (40T).- 
(Order staying issue of warrant of attachment up to a 
certain date.) © (Vol 4) 1917 Oudh 96 (98). (Refusal to 
allow sale of attached debt.) © (Vol 10) 1923 Pat 134- 
(134)©(Vol 7) 1920 Sind 14 (16) : 13 Sind L B 210, 

[9] Questions relating to enforcement of reliefs grant-^ 
ed by decree, (Vol 9) 1922 Pat 407 (407) ; 1 Pat 157. 
(Decree for possession — Possession not got by decre^ 
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holdey — He has to apply under S. 47.)'$'(Vol27) 1940 Cal 
82 (83) ^ (Vol 9) 1922 Bom 380 (381) : 43 Bom 226. 
(Decree for partition— Properties sold away subsequently 
—Executing Court should decide as to distribution of 
sale proceeds.) ^ (Vol 13) 1926 Oudh 230 (230). (Work- 
ing out equities in partition decrees.) © (1888) 11 Mad 
413 (415)^(Vol 31) 1944 Cal 328 (328). (Question of 
delivery of possession.) ©(Vol 18) 1931 Pat 296 (298), 

[10] Order for arrest, or order refusing application 
for arrest, or order deciding legality of arrest. (1910) 32 
All 3 (5, 6). (Order for arrest.)©{Vol 16) 1929 Lali 141 
(141) (Order that judgment-debtor is not entitled to 
benefit of O. 21, R. 40.) ©(Vol 11) 1924 Lah 360 (360). 
(Order issuing warrant of arrest.) ©(Vol 9) 1922 Lah 259 
(259, 260). (Reiecting application for arrest) © (Vol 6) 
1919 Lah 15 (16) : 1 Lah 77 © (Vol 4) 1917 Mad 187 
(187). (Order deciding legality of arrest.) © (1910) 20 
Mad L Jour 136 (137) © (Vol 23) 1936 Rang 367 (367). 
(Order directing judgment-debtor to be sent to civil 
jail.) 

[11] Order enforcing decree under 0. 21, B. 32. 
(Vol 6) 1919 Cal 674 (675) : 46 Cal 103 © (Vol 1) 1914 
All 105 (106). 

[12] Order disallowing attachment under Order 21, 
B. 42. (Vol 28) 1941 Cal 357 (359) : ILB (1941) 1 Cal 
363. 

[13] Question as to what was sold at an execution 
Bale. (1910) 7 Ind Cas 91 (92) (Cal). 

[14] Order on application to inquire what money 
was due by judgment-debtor. (Vol 23) 1936 Lah 725 
(727) © (Vol 12) 1925 Oal 948 (949). (Objection by 
decree-holder as to non-mention of interest in apphoa- 
tion for execution.) 

[16] Question regarding right of decree-holder to 
obtain further sums by way of interest, (Vol 29) 1942 
Mad 442 (443). 

[16] Order determining substantial question in re* 
gard to satisfaction of decree. (Vol 20) 1933 Lah 361 
{362)©(Vol 5) 1918 All 339 (341) © (Vol 23) 1936 Cal 
637 (539). (Purchase of equity of redemption of 
olae of several properties mortgag^ by mortgagee after 
decree on his mortgage does not amount to pro tanto 
satisfaction of decree.) ©(Vol 22) 1936 Cal 645 (645) © 
(Vol 21) 1934 Cal 761 (761). (Bent decree — Sum paid in 
part satisfaction not given credit — Objection falls under 
S. 47.) © (Vol 21) 1934 Lab 535 {536)©(Vol 6) 1919 Mad 
840 (841, 843). (Question of decree-holder entering satis- 
faction while decree under attachment.)© (Vol 30)1943 Nag 
336(338, 339) ; ILB (1944) Nag 370, (AppHeation to strike 
off full satisfaction of decree on ground of mistake is one 
under S. 47.)© (Vol 25) 1938 Nag 363 (364). (Decree ad- 
justed by giving dhanto decree-holder and execution ease 
struck off— Subsequent application against order strik- 
ing off execution on ground that dhan was personal 
property of minors — Application comes under S. 47.)© 
(Vol 24) 1937 Oudh 298 (300)©(Vol 11) 1924 Oudh 104 
(106) : 26 Oudh Cas 345. (Whether payment was made 
in time or not,) © (Vol 21) 1934 Pat 202 (202). (Exe- 
cution dismiss^ as satisfied — Application by decree- 
holder to set aside order and confirm sale.) © (Vol 16) 
1929 Bang 191 (192). (Order under 0. 20, B. 11 (2).)© 
(Vol 25) 1938 Pesh 12 (14) © (Vol 13) 1926 Bang 192 
(192) : 4 Bang 247. (Order for payment by instalment 
can be passed in execution.) © (Vol 19) 1932 lEtang 64 
(55)©(Vol 22) 1935 Mad 464 (465). (Order directing re- 
ceiver, who is also party, to deposit in Court, amount 
collected is order in execution.) 

[17] Question under S. 52 cannot be decided by 
separate suit but by executing Court. (Vol 24) 1937 
lEtang 531 (533)©(Vol 6) 1918 Lah 182 (184) © (Vol 12) 
1925 Nag 380 (381). (Possession of assets may be decid- 


ed in suit or in execution proceedings.) © (Vol 14) 1927 
Bang 127 (127) : 5 Bang 44. 

[18J Question regarding waste committed by judg- 
ment-debtor in possession after decree and question 
whether judgment-debtor is liable to make good the loss. 
(Vol 10) 1923 Bom 391 (392) © (Vol 12) 1925 Bom 385 
(385)©(Vol 22) 1935 Lah 170 (171)©(Vol 32) 1945 Mad 
179 (180)©(Vol 22) 1935 Mad 280 (281)© (Vol 20) 1933 
Mad 825 (832) ; 57 Mad 49 © (Vol 11) 1924 Pat 362 
(364). 

[But see (Vol 24) 1937 Mad 879 (880, 881)©(Vol 20) 
1933 Lah 168 (168). (OhUer,)^ 

[19] Order enlarging or refusing to enlarge time for 
payment prescribed by decree. (1902) 26 Bom 121 
(124, 125) © (Vol 1) 1914 All 2S8 (289)© (Vol 11) 1924 
Oudh 179 (179), 

[But see (Voi 14)1927 Rang 311 (312): 5 Bang 615.] 

[20] Order refusing to discharge receiver appointed 
in execution proceedings. (Vol 6) 1918 Pat 60 (61) ; 3 
Pat L Jour 513. 

[21] Enquiry regarding substituted share of judg- 
ment-debtor’s property or accretions to his property. 
(Vol 9) 1922 P C 54 (55) : 49 Ind App 139 : 1 Pat 378 
(P C)©(Vol 12) 1925 P C 86 (88) : 52 Ind App 137 : 49 
Bom 233 (P C). (Accretion.) © (Vol 16) 1929 Oudh 263 
(264, 265) © (Vol 4) 1917 Pat 253 (257) : 2 Pat L Jour 
496 © (Vol 33) 1946 Sind 99 (102, 103) : I L R (1945) 
Ear 455. 

[22] Question regarding enforcement of security 
under O. 41, R.5. (Vol 5) 1918 Mad 442 (442) : 41 Mad 
327 © (Vol 17) 1930 Pat 108 (109, 110) : 8 Pat 801 © 
(Vol 23) 1936 Pat 289 (291) : 15 Pat 545©(Vol 21) 1934 
Bang 231 (233). (Obiter ) 

[23] Order under O. 21, B. 18 regarding set-off. 
{Vol 29) 1942 Pat 197 (198). 

[24] Order regarding enforcement of default clause 
in instalment decree. (Vol 16) 1929 Lah 390 (390), 

[25] Question as to liability of family property in 
execution of decree obtained against manager of tarwad. 
(Vol 27) 1940 Mad 166 (166, 167). 

[26] Inquiry into area or value of property mention- 
ed in sale proclamation. (Vol 20) 1933 Lah 383 (384) © 
(1911) 15 Cal W N 713 (714). 

[27] Order on application under 0. 21, E. 97 or 
B. 100. (Vol 16) 1929 Mad 757 (761, 762) : 52 Mad 899 
(F B) © (Vol 20) 1983 Oal 680 (680) : 60 Cal 832 © (Vol 
7) 1920 Mad 508 (509). 

[28] Order under 0.23, B. 71. (Vol 12) 1925 Oudh 
360 (361) : 29 Oudh Cas 18. 

[29] Question whether scheme framed subsequently 
supersedes consent decree, (Vol 24) 1937 Oal 211 (212) : 
ILB (1937) 1 Cal 781. 

[30] Order setting asi^e sale owing to insufficiency of 
stamp. (Vol 28) 1941 Pat 408 (409). 

[31] Application under 0. 21, B. 22 falls under S. 47. 
(Vol 25) 1938 Bang 292 (293). 

[32] Profits of Ghatwali lEstate attached by decree- 
holder — Order rejecting decree-holder’s objection to 
certain items in budget of estate falls under S. 47. (Vol 
26) 1939 Pat 242 (243). 

[33] Petition for review of order confirming auction 
sale is application under S. 47, (Vol 16) 1929 Nag 
305 (311). 

[34] Application by decree-holder sub-mortgagee for 
withdrawal of mortgage money in redemption suit. 
(Vol 16) 1929 Oudh 309 (310), 

[35] Mortgage decree — Failure by mortgagor to pay 
decretal amount within time fixed in decree — Mortgagee 
in execution of his decree put in possession until pay- 
ment of decretal amount — Suit by mortgagor for pos- 
session on ground that decretal amount was satisfied — 
Suit is barred by S. 47. (Vol 27) 1940 Nag 336 (337) : 
ILB (1942) Nag 131, 
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29. Liability to attachment and sale* — [1] Ap- 
plication under S. 47 raising question of liability to 
attachment — No procedure being provided procedure 
of O. 21, Br. 58 to 63 applies. (Vol 7) 1920 Mad 
206 (207). 

[2] Court attaching debt cannot inquire into exis- 
tence of truth of debt. (Vol 19) 1932 Mad 169 (169). 

[3] Claim under O. 21, R. 58 by party to suit and by 
non-party — Former must appeal under S. 47 and latter 
sue under 0. 21, B. 63. (Vol 21) 1934 Mad 435 (435) : 
57 Mad 822 (Vol 30) 1943 Cal 56 (57). (Objection to 
attachment taken by mortgagee styled under S. 47, 
really coming under O. 21, R. 58 — It can be disposed 
of under latter rule.) 

[See (Vol 31) 1944 Oudh 314 (318) : 20 Luck 226. 
(Objections styled under 0, 21, R, 58 — Objections can 
be treated to have been filed under S. 47.) (Vol 12) 
1925 All 594 (595). (Objection filed under O. 21, R. 58, 
treated as one filed under S. 47.)] 

[4] All objections to attachment and sale in execution 
of a decree between parties to the suit or their repre- 
sentatives, fall under S. 47. (1912) 17 Ind Cas 126 (126) 
(Mad.) (Vol22) 1935 All 1016 (1017, 1018) : 58 All 
360. (Objection to sale of non-saleable property before 
confirmation.) ^ (Vol 22) 1935 All 364 (366). (Questions 
regarding attachment of money and issuing warrant of 
arrest.) (Vol 18) 1931 Bom 446 (447). (Objection to 
sale under S. 60.) (Vol 28) 1941 Gal 251 (252) : I L R 
(1940) 2 Cal 226* (Property of judgment-debtor sold in 
spite of notice under S. 34, Bengal Agricultural Debtors 
Act.) ^ (1910) 7 Ind Cas 48 (48) (Cal). (Plea of non- 
transferability.) •!» (Vol 26) 1939 Lah 256 (257). (Objec- 
tions by son that houses belonged to himself and were 
•exempt from attachment under S. 60 fall under S. 47.) 
^ (Vol 17) 1930 Lah 628 (628). (That land could not be 
attached as the judgment-debtor was agriculturist.) 
(Vol 29) 1942 Lah 153 (155):I L R (1942) Lah 559 (FB). 

(Objection under S. 60 (1) (c) Overruling (Vol 26) 

1939 Lah 113 ; I L E (1939) Lah 103) (Vol 26) 1939 
Nag 147 (149) : I L R (1939) Nag 165 ^ (Vol 25) 1938 
Nag 558* (559, 560) ^ (Vol 22) 1935 Nag 30 (32) : 31 
Nag L R 217 . (Suit by judgment-debtor for declaration 
that sale being of inam lands was void is barred by 
S. 47.) ^ (Yol 17) 1930 Oudh 256 (258). (Objection on 
ground of want of sanction as required under S, 20, 
Oudh Laws Act.) * (Vol 12) 1925 Oudh 618 (619) ; 28 
Oudh Cas 397 . (Objection on the ground that he has no 
saleable interest.) * (Vol 28) 1941 Pat 240 (240, 241). 
(Objection to sale that land was ghatwali tenure.) © 
(Vol 23) 1936 Pat 256 (257), (Judgment-debtor alleging 
that land attached was held on behalf of deity.) (Vol 
7) 1920 Pat 710 (711). (Objection as to non-transfera- 
bility of holding comes under S. 47.) (Vol 29) 1942 
Sind 164 (164, 165) ; I L E (1942) Kar 351. (Plea that 
judgment-debtor was agriculturist within Dekkhan Agri- 
culturists’ Belief Act waived during suit can be taken 
in execution.) ^ (Vol 29) 1942 Sind 14 (15, 16) ; I L B 
(1941) Kar 474. (Judgment-debtor objecting that pro- 
perty held by him as mutwalli.) (Vol 26) 1939 Sind 
22 (23). (Objection that property sought to be sold was 
wakf.) 

[5] Objection to attachment by a party against whom 
suit has been dismissed, falls under S. 47, (Vol 10) 1923 
Bom 381 (382) ^ (Vol 21) 1934 Pat 281 (282). 

[6] Decree-holder and objector to attachment 

Colourable transactions — Enquiry as to validity of at- 
tachment is one under S. 47, (Vol 10) 1923 Cal 344 (344). 

[7] Objection to attachment allowed and dismissal of 
exwution application — Appeal from order as against 
objector does not lie. (Vol 20) 1933 Lah 421 (421). 

/ ' £^3 On^ an application by a decree-holder to execute 
a 0 ,^ 0 ^ lor 3obx>my by attachment and sale of property, 


the judgment-debtor is entitled to make the decree* 
holder prove whether the property asked to be attached 
and sold is saleable according to custom and usage. (1900) 
27 Cal 187 (189). 

[9] Objection to sale by party purchasing property 
after attachment, purporting to be under 0, 21, R, 58— 
Executing Court held could enquire into title of pur- 
chaser under S. 151 even if S. 47 did not apply. (Yol 26) 
1939 Lah 380 (382). 

[10] Order refusing to sell agricultural land and 
authorizing temporary alienation is under S. 47. (Vol 
18) 1931 Lah 141 (142). 

[11] When no objection is raised, sale must be held 
to be with jurisdiction — That third party’s interests 
intervene after sale is additional ground for not allow- 
ing judgment-debtor to raise objection under S. 60 after 
auction sale. (Vol 29) 1942 Lah 153 (160) 1 1 L E (1943> 
Lah 559 (F B). ((Vol 26) 1939 Lah 113 ; I L R (1939) 
Lah 103; (Vol 22) 1935 Lah 942 and (Vol 23) 1936 
Lah 930 overruled.) 

30. Mesne profits. — [1] Mesne profits are to be 
ascertained by Court passing decree. (Vol IS) 1931 Pat 1 
( 4 ). 

[2] Application under *0. 20, R, 12 (2) for enquiry 
into mesne profits is not application under S. 47. (Vol 16) 
1929 Mad 785 (786) (Vol 12) 1925 All 588 (589) : 47 
All 543. 

[See also (1910) 1910 Pun L R No. 44, p. 105 (106).] 

[3] Application for inquiry into mesne profits made 
by execution petition — Court can treat it as application 
in suit. (Vol 17) 1930 Mad 30 (31) : 53 Mad 838. 

[4] Suit for partition, possession and mesne profits, 
past and future— Decree not awarding future mesne pro- 
fits — Second suit to recover mesne profits from first 
suit or date of decree till delivery of possession is not 
barred. (Vol 25) 1938 Bom 231 (231,232) : I L R (1938) 
Bom 655 (F B). ((Vol 7) 1920 Bom 39 : 44 Bom 954 
overruled.) 

31. Pre-decree matters. — [1] Objection based 

on agreement prior to decree is not maintainable in exe- 
cuting Court. (Vol 14) 1927 Rang 48 (48) (1904) 31 

Cal 179 (182) ^ (1902) 29 Cal 810 (812). (Agreement not 
to enforce payment of certain instalment.) iP (Vol 15) 
1928 Bang 36 (37) : 5 Bang 685. (Agreement not to exe- 
cute decree.) •i’ (Vol 13) 1926 Bang 140 (141,142) ; 4 
Bang 118. (Agreement to pay lesser sum.) 

[2] Pre-decree agreement that decree when obtained 
should not be executed can be pleaded in bar of execu- 
tion. (Vol 29) 1942 Mad 734 (734,735) : I L R (1943) 
Mad 225 ^ (Vol 12) 1925 Mad 591 (592) ^ (Vol 11) 
1924 Mad 611 (611) fSf (Vol 5) 1918 Mad 1174 (1175, 
1177,1178) : 40 Mad 233 (F B). (Agreement not to exe- 
cute decree for some time.) 

[3] An agreement which does not relate to execution 
but directly attacks the decree itself, cannot be pleaded 
in execution. It would be most dangerous to allow a 
decree itself to be attacked in execution. (Vol 18) 1931 
Mad 399 (403) : 54 Mad 184. 

[4] Anomalous agreement not to execute — Sait on 
basis of such agreement for recovery of money realized 
in execution is barred by S. 47. (Vol 18) 1931 Mad 26 
(27). 

[5] Where there was an agreement prior to decree 
providing that the decree-holder should not recover eCftt 
which might be granted by the decree, it was held that 
the existence and validity of the agreement could be 
determined by the executing Coiirt under S. 47 and no 
separate suit could lie for it. (1898) 22 Bom 463 (472). 

[fi] Decree based on award — Amount paid by 
ju^ment-debtor after award but before decree cannot be 
given credit in execution. (Vol 25) 1938 Nag 265 (266). 

[7] Suit for accounts — Plaintiff applying for at- 
tachment before judgment — Amicable settlement 



[S. ill 


[THE CODE OF] CIVIL PEOCEDUEE, 1908 




Section 47 (contd,) 

embodied in Court’s consent ordei’, reached by defendant 
handing over to plaintiff certain goods to be sold by 
plaintiff — Plaintiff to keep sale proceeds to be ap* 
propriated towards decree in suit in his favour pending 
suit and final orders with regard to same — Agreement 
held implied that defendant was to get fair price for 
goods delivered by him and credit for that price-^ Ques- 
tion of fair price held though could not be gone into in 
suit could certainly be decided in execution — Separate 
suit held not necessary for deciding aforesaid question. 
(Vol 28) 1941 Sind 108 (104, 106, 107) : I L E (1941) 
Ear 227. 

32. Property attached if belongs to judgment- 
debtor. — [1] For the purpose of deciding a claim to 
attached property under S, 47 the Court can go into ail 
the contentions of the parties including that of title. 
The scope of enquiry is not restricted merely to the 
•question of possession at the time of attachment as under 
O. 21, B. 58. (Yol 27) 1940 Mad 8S1 (882). 

[2] Greater care should be taken especially on objec- 
tions by legal representatives. (Vol 11) 1924 Bang 328 
<328) : 2 Bang 16S. 

[3] Legal representative of deceased judgment-debtor 

brought on record — Objection to attachment by him that 
property belongs to him is under S. 47 and not under 
0.21, E.58. (Vol 22) 1935 AU 183 (Vol 24) 1937 

All 97 (98) ^ (Vol 21) 1934 Bom 296 (297) : 58 Bom 
513'J'(Vol 22) 1935 Cal 14 (14, 15)»5'(Vol 3) 1916 Cal 814 
(814) i 5E« (Vol 8) 1921 Lab 173 (175) (Vol 24) 1937 Mad 
108 (108) ^ (Vol 22) 1935 Mad 923(924)»J< (Vol 18) 1931 
Nag 27 (28) * (Vol 13) 1926 Nag 476 (480). * (Yol 20) 
1933 Oudh 473 (474). (Legal representative proving his 
possession — Onus is on decree-holder to prove that pro- 
perty belongs to debtor.)^^ (\^ol 16) 1929 Oudh 21 (21)1^ 
(Vol 21) 1934 Pat 188 (190). (Question as to whether 
decree was of husband or of wife can be determined 
under S. il.)^ (Vol 9) 1922 Pat 572 (573) ^ (Vol 24) 
1937 Pesh 82 (83). (Widow objecting that property 
was given to her in dower.)»P (Vol 15) 1928 Eang 29 
(SO) : 5 Bang 659® (Vol 28) 1941 Sind 142 (144) ; *I L E 
(1941) Kar 211. 

[But see (Vol 26) 1939 Pat 354 (355, 356) ® (Vol 12) 
1925 Sind 156 (158).] 

[4] Person sued as legal representative of deceased — 
‘Objection by such representative that property attached 
belongs to him and not to deceased comes under S. 47. 
(Vol 21) 1934 Eang 127 (128) ® (Vol 25) 1938 Mad 731 
{733) : ILE (1938) Mad 1080. 

[5] A claim by the legal representative of the deceased 
Judgment-debtor that he has a charge on the property 
sold in execution should be investigated under S. 47. 
(1909) 2 Ind Cas 432 (432) (Mad). 

[6] Objection by judgment-debtor or his legal repre- 
-sentative that he holds property not on his own behalf 
hut as representing third parties or as trustee does 
not fall under S. 47. (Vol 11) 1924 All 183 (184). 
(Objection as mutwalli.)® (Vol 2) 1915 Cal 327 (329): 42 
‘Cal 440. (Objection by judgment-debtor that he holds 
^property sought to be sold as shebait of deity.) ® (1911) 
39 Cal 298 (302, 303) (FB). (Do.) ® (Vol 5) 1918 Mad 
1140 (1140, 1141). (Claim by judgment-debtor as 
.trustee.) ® (Vol 3) 1916 Mad 789 (789). (Legal repre- 
sentative setting up title on behalf of person not party 
to suit )® (1908) 31 Mad 125 (127). (Objection by Judg- 
ment' debtor as trustee.)® (1900) 23 Mad 195 (202) (FB). 
(Objection as a trustee )® (1911) 12 Ind Gas 411 (412) 
(Oudh). (That he is in possession as trustee.)® (Vol 9) 
J.922 Pat 196 (196) : 1 Pat 637, (Objection by judg- 
ment-debtor on ground of property being wakf,)®(Vol 17) 
1930 Nag 293 (294) : 27 Nag L E 10. (Objection by 
judgment-debtor as trustee.) 

[But see (Yol 14) 1927 Oudh 120 (120, 122): 2 Luck 


145. (Objection by judgment-debtor on ground that pro- 
perty is endowed and he is in possession lies under S. 47 
and not under 0, 21, B. 58.)] 

[7] Executor litigating suit both as executor and 
trustee— Objection in execution to attachment as trustee 
comes within S. 47 — Suit under 0. 21, B. 63 is barred. 
(Vol 33) 1946 Mad 209 (214). 

[8] Final mortgage-decree — Application by mortgagee 
for sale — Death of mortgagor — Objection by legal repre- 
sentative on ground that property solely belonged to him 
and mortgagor had no interest therein does not fall 
under S. 47 — Proper remedy is by way of suit. (Vol 27) 

1940 Bang 161 (162) : 1940 Bang L B 402 ® (Vol 26) 
1939 Lab 178 (179, 180) : ILB (1939) Lab 493® (1905) 
32 Cal 265 (266)®(Vol 22) 1935 Lah 549 (550)®(Vol 28) 

1941 Mad 898 (902, 903) : I L B (1942) Mad 271 (FB). 
(Mortgage decree or decree for specific performance by 
execution of sale deed — Execution proceedings— Person 
impleaded -as legal representative of deceased party 
cannot question decree — He is not bound to have his 
own claims to property in suit decided in execution pro- 
ceedings — He can file separate suit to establish his 
claimsO®{Vol 23) 1936 Mad 733 (743). (Mortgap suit 
— Question of paramount title should not be decided in 
such suit — Question can be settled in separate suit — 
S- 47 is no bar to such suit.) 

[But see (Vol 23) 1936 Mad 675 (676, 677). (Ques- 
tions of paramount title can be raised under S. 47.)] 

[9] Execution of mortgage decree — Question whether 
some properties mortgaged did not belong to mort- 
gagor is one within the section. (Vol 10) 1923 All 115 
(116). 

[10] During sale of property in execution of mort- 
gage-decree against legal representative of mortgagor 
certain property personally belonging to legal representa- 
tive wrongly included in property to be sold and sold in 
execution — No objection raised by legal representative 
as to wrong description during execution proceedings — 
Separate suit to recover property is barred. (Vol 26) 
1939 All 368 (369) : ILB (1939) All 385. 

[11] B dying before suit— Suit against B*$ daughter’s 
son C as B*$ sole legatee and decree obtained — Property 
in daughter’s possession sought to be attached — Objec- 
tion by daughter setting up her title held was as entire 
stranger and came under O. 21, B. 58 and not S. 47, 
(Vol 19) 1932 All 283 (264). 

33. Question arising between preliminary and 
final decree. — [1] Section 47 does not apply to proceed- 
ings for making prelimmary decree final. (Vol 12) 1925 
Nag 132 (133) : 22 NagL K 110® (Vol 6) 1919 Mad 709 
(710) : 42 Mad 52. 

[2] Partition suit — Preliminary decree — Order ap- 
pointing commissioner to effect partition^-. Order is not 
within S. 47. (1897) 24 Cal 725 (738). 

[3] Suit for redemption — Decree nisi allowed to be 
barred by time — ^Fresh suit for redemption is not barred 
under S. 47. (Vol 5) 1918 Bom 1 (2): 43 Bom 334 (FB)® 
(Vol 18) 1931 Bom 480 (481)® (Vol 1) 1914 Bom 200 
(201) : 39 Bom 41® (Vol 17) 1980 Mad 305 (312, 315) : 
53 Mad 805. 

[But see (Vol 6) 1919 Bom 34 (35) : 43 Bom 703® 
(Vol 4) 1917 Bom 162 (164) : 42 Bom 246.] 

34. Question between parties in which auction- 
purchaser is interested. — [1] Mere fact of auction- 
purchaser being interested in the question relating to 
execution between decree-holder and judgment-debtor 
does not render S, 47 inapplicable. (Vol 15) 1928 Mad 806 
(807)® (1910) 34 Bom 546 (551, 552). 

[2] Question whether mouza could be sold in spite 
of S. 12A, Chota Nagpur Encumbered Estates Act, must 
be raised in execution proceedings — It cannot be raised 
by separate suit even against auction-purchaser. (Vol 29) 

1942 Pat 244 (246, 247) : 21 Pat 233* 
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[3] Sale under mortgage decree — Property deli- 
vered to stranger purchaser — Judgment-debtor alleging 
Tvrong delivery should proceed m execution and not by 
separate suit. (Vol 8) 1921 Had 420 (422). 

35. Restitution. See Section 144. 

36. Stay of execution. — [1] Orders refusing to stay 
or staying execution are one relating to execution and 
are appealable. (Vol 7) 1920 Low Bur 138 (139): 10 Low 

' Bur Eul 326 * (Vol 14) 1927 Lah 915 (915) (Vol 11) 

1924 Lah 631 (631]*J< (Vol 11) 1924 Lah 602 (603)ii*(Vol 
12) 1925 Lah 69 (eOj-J^lVol 11) 1924 Lah 671 (672)5« 
(Vol 10) 1923 Lah 514 (515), (Stay of execution of ex 
'parte decree on ground of fraud.)^<(Vol 9) 1922 Lah 480 
(480). 

[2] Order staying execution is order about conduct for 
execution but not deciding rights of parties and as such 
is not appealable. (Vol 2) 1915 Cal 122 (124)«^(Vol 16) 
1929 All 85 (85)^(Vol 11) 1924 All 808 (808, 809): 46 
All 733*J'(Vol 7) 1920 Cal 71 (72)««(Vol 13) 1926 Cal 830 
(830). (Order refusing to stay execution.) i$'(Vol 1) 1914 Cal 
149 (149):41 Cal 160«J«(Vol 5) 1918 Mad 1174 (1175): 40 
Mad 233 (F B)'F(Vol 28) 1941 Oudh 609 (610)««(Vol 12) 

1925 Bang 22^ (225) : 3 Bang 255. (Execution stayed — 
Subsequent order regarding sufficiency of security — S. 47 
does not apply.) 

[See also (1928) 106 Ind Cas 890 (891) (Lah). (Order 
for security to stay execution is not within S. 47.)] 

[3] Question relating to stay of execution does not 
fall under S. 47 and no appeal lies. (Vol 20) 1933 Nag 
84 (85) : 29 Nag L R 121»3E«(Vol 11) 1924 All 794 (795)* 
(Vol 18) 1931 Bang 221 (223):9 Bang 354*(Vol25)1938 
Bang 317 (317, 318):1938 Bang L B 580*(Vol 8) 1921 
Bom 208 (208);45 Bom 241*(Voll4) 1927 Lah 852(853). 

[4] Omission of words “stay of execution” from 
S. 47 does not indicate that stay of execution is excluded 
from S. 47. (Vol 4) 1917 Mad 810 (311) : 39 Mad 541* 
(Vol 5) 1918 Mad 1174 (1177, 1178):40 Mad 233 (F B). 

[6] Court hearing appeal is “not a Court executing a 
decree” within S. 47 — Appellate Court refusing to stay 
execution of decree appealed — No appeal lies to the High 
Court. (Vol 2) 1915 Mad 41 (41)*(Vol 26) 1939 Bom 65 

m 

[6] Sale of judgment-debtor’s holding in execution — 
Application by judgment-debtor for setting aside sale 
— Notice under S. 34, Bengal Agricultural Debtors Act — 
Executing Court refusing to stay further proceedings and 
proceeding with application for setting aside sale — 
Order comes under S. 47. (Vol 28) 1941 Cal 264 (265). 

37. Validity of decree. — [1] A Court executing 
a decree cannot go behind the terms of the decree and 
must execute it as it stands. (Vol 14) 1927 Lah 894 
(895| * (Vol K) 1924 All 689 (689, 690) : 46 All 671 * 
(Vol 12) 1925 All 652 (652, 653) : 47 All 900. (Pension 
— Saleability decided upon by trial Court — Executing 
Court cannot question.) * (Vol 22) 1935 Cal 245 (246) * 
{Vol 19) 1932 Lah 584 (534) : 14 Lah 6. (Decree un- 
ambiguous.)*(Vol 25)1938 Mad 809 (809). (Unless there 
is illegality apparent on the face of record.) * (Vol 22) 
1935 Mad 429 (430) * (Vol 22) 1935 Mad 598 (599) * 
(Vol IX) 1924 Nag 378 (381) * (Vol 11} 1924 Nag 419 
(421) * (Vol 29) 1942 Pat 196 (197) * (Vol 21) 1934 
Pat 426 (426) * (Vol 19) 1932 Pat 237 (238). 

[2] Directions as to execution in decree — Jurisdic- 
tion of executing Court must be determined with refer- 
^oe to them. (Vol 5) 1918 Oudh 105 (108) * (Vol 81) 
Ii9!^li^d465 (467) (Execution Court cannot direct 

contrary to its terms of decree.) * (Vol 19) 1932 
Had 41 (48J : 54 Mad 345. (Directions as to who is to 
execute it.) 

£3] Executing Court cannot examine validity of de- 
, {Vol 12) 1925 Cal 276 (277) * (Vol 17) 1930 All 

gm W) © (1899j 21 All 277 (279) * (Vol 31) 1944 


Bom 46 (50) * (Vol 8) 1921 Bom 301(2) (302). (Decree* 
on award.) * (Vol 19) 1932 Cal 517 (520) * (Vol 12> 
1925 Cal 203 (203) * (Vol 21) 1934 Lah 438 (441) : 15. 
Lah 772 * (Vol 19) 1932 Lah 291 (292) * (Vol 26) 
1939 Mad 867 (874) : I L B (1940) Mad 123 * (Vol 22) 
1935 Mad 236 (238) : 58 Mad 752 * (Vol 8) 1921 Mad 
85 (86). (Objection that Eeeeiver in insolvency ought to> 
have been impleaded in suit.) * (Vol 30) 1943 Nag 325. 
(326, 327) : I L B (1943) Nag 757. (Consent decree — 
Fields entered as malik makbuza at instance of parties 
— Executing Court cannot go into plea that fields are 
in fact occupancy.) * (Vol 21) 1934 Pat 203 (203) : 13 
Pat 17. (Compromise decree—Objection as to one of the 
terms being ‘outside the scope of the suit* cannot be 
entertained by executing Court.) * (Vol 12) 1925 Pat 
625 (671) : 4 Pat 610 * (Vol 16) 1929 Bang 275 
(275) * (Vol 27) 1940 Sind 150 (150, 152, 153) : I L B;-, 
(1941) Kar 79. (On ground of want of territorial juris- 
diction.) 

[4] Objections impeaching validity of decree of which 
execution is sought cannot be raised in execution pro- 
ceedings under S. 47. (1898) 22 Bom 475 (479) * 
(Vol 17) 1930 All 628 (630) : 52 All 217 * (Vol 16> 
1929 All 252 (253). (Suit raising such questions is not 
barred.)*(Vol 13) 1926 All 475 (476) :48 All 574 (Sepa- 
rate suit only will lie.)*(Vol 8) 1921 Bom 228 (228): 45 
Bom 503* (Vol 24) 1937 Mad 268 (270)*{1907) 30 Mad 
402 (405) * (Vol 11) 1924 Nag 81 (82) : 20 Nag L R 
24 * (Vol 11) 1924 Nag 413 (414). (Fraudulent decree 
— Remedy is by way of injunction.) 

[6] Decree nullity — It is incapable of execution,. 
(Vol 30) 1943 Bom 288 (289, 290) : I L R (1943) Bom. 
400. 

[6] Court trying suit without jurisdiction — Executing 
Court can refuse to execute decree passed in the suit. 
(Vol 12) 1925 Cal 907 (909) : 53 Cal 166 (FB) * (Vol 24) 

1937 Cal 565 (569) * (Vol 29) 1942 Lah 237 (239) : 
I L R (1943) Lah 553. {(Vol 27) 1940 Lah 280 re- 
versed.) * (Vol 21) 1934 Lah 623 (624). (But a decree 
passed by a Court on a compromise and relating to a 
matter extraneous to the suit is not a nullity and can. 
be executed.) * (Vol 21) 1934 Lah 652 (656). (Award.)r 
* (Vol 12) 1925 Mad 788 (790). (Foreign decree— Exe- 
cution in British India — Objection to decree is allow- 
able.) * (Vol 20) 1933 Nag '211 (212, 213) * (Vol 16) 
1929 Nag 357 (357, 358) ; 26 Nag L R 60 * (Vol 25> 

1938 Oudh 213 (214) * (Vol 17) 1980 Bang 337 (340, 
341) ; 8 Bang 544. 

[7] Decree prima facie being legal — No objection 
regarding jurisdiction of Court passing it can be raised 
before executing Court. (Vol 16) 1929 Mad 383 (384) * 
(Vol 19) 1932 Cal 380 (380) * (Vol 18) 1931 Cal 543 
(648) * (Vol 13) 1926 Mad 128 (1) (128) * (Vol 33) 
1946 Pat 268 (270) * (Vol 21) 1934 Pat 240 (242) ; 13 
Pat 290. 

[8] Question whether decree is nullity for want of 
jurisdiction falls under S. 47. (Vol 16) 1929 Lah 449 
(451) * (Vol 14) 1927 Lah 651 (652) * (Vol 12) 1925 
Lah 494 (494) : 6 Lah 313. 

[9] Decree null and void— Objection that decree being 
in favour of or against dead person is nullity can be 
taken in execution. (Vol 14) 1927 Bom 58 (54) * (Vol 8) 
1921 All 404 (404) : 43 All 328 * (Vol 22) 1935 Cal 139 
(131)*(Vol 8) 1921 Lah 219 (220) * (1942) 1942 Nag L 
Jour 338 (339) * (Vol 26) 1939 Pat 534 (536). 

[10] Question whether decree is nullity or not being 
passed against dead person, does not relate to execution 
of decree and does not come under S. 47 so as to bar a 
separate suit. (Vol 18) 1931 All 490 (499) ; 54 All 25 
(F B) * (Vol 21) 1934 Oudh 167 (169). 

[11] Decree against person under disability without 
proper representation cannot be challenged on that 
ground in execution. (Vol 20) 1938 Cal 85 (89) ; 60 Cal 
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m^(Yol 17) 1930 Pat 480 (484). (Lunatic.) *5 (Vol 27) 
1940 Pat 59 (62). (Minor.) (Vol 32) 1945 Pesh 21 
(22). (Minor.) 

[But see (Vol IS) 1926 Mad 429 (430). (Decree 
against minor — Minor not represented in suit—Esecuting 
Court is not bound to execute )] 

[12] Objection to validity of decree passed in contra- 
vention of 0. 32, E. 7 cannot be taken by minor in 
execution proceedings. (Vol 27) 1940 Pat 59 (61). 

[13] Major judgment-debtor described as minor in 
decree — Executing Court must execute decree as it finds 
it — ^It cannot treat decree as nullity. (Vol 29) 1942 Pat 
264 (265). 

[14] Execution — Decree binding — Executing Court 
can refuse to execute decree directing sale prohibited on 
ground of public policy or by law. (Vol 24) 1937 Mad 
918 (920) (Vol 21) 1934 Lab 609 (609) ^ (Vol 30) 
1943 Lab 268 (269) (EB). (Compromise decree — Execut- 
ing Court can see whether decree conflicts with S. 60 (1).) 
© (Vol 20) 1933 Lab 397 (399). (Sale prohibited under 
Punjab Alienation of Land Act, 13 [XIII] of 1900.)’J> 
(Vol 21) 1934 Pat 666 (667) (F B). 

38 Whether attached property is ancestral 
and debts were for legal necessity or tainted with 
immorality — See S. 53. 

39. Separate suit barred. — [1] Objections that 
could be raised in execution under S. 47 cannot be tried 
in separate suit. (Vol 2) 1915 P C 88 (88) (PC)*(Voll2) 
1925 Mad 1198 (1199). (Order rejecting application under 
O, 21, E. 95— No suit lies but appeal lies under S. 47.) 
© (1895) 19 Bom 328 (330)©(Vol 6) 1919 All 192 (193). 
(Sale in execution — Objection allowed — Section 47 for- 
bids regular suit). © (Vol 22) 1935 Cal 396 (397)©(1909) 
6 All L Jour 641 (642) © (Vol 25) 1938 Lab 690 (691)© 
(Vol 7) 1920 Cal 537 (537, 538)©(1904) 31 Cal 737 (742) 
© (1894) 21 Cal 437 (461) © (Vol 20) 1933 Mad 
825 (833) : 57 Mad 49 © (Vol 20) 1933 Mad 340 (341) 
© (1910) 33 Mad 423 (427, 428) © (Vol 7) 1920 Pat 
750 (751) : 6 Pat L Jour 379. 

[2] Objections which can be raised in execution can- 
not be raised by way of defence in suit. (Vol 16) 1929 
Cal 374 (379) : 57 Cal 403 (FB). (Overruling 24 Cal 355: 
9 Cal L Jour 464 and (Vol 9) 1922 Cal 311.) © (Vol 22) 
1935 All 688 (589) © (1910) 34 Bom 546 (547)©(Vol 18) 
1931 hag 27 (28, 29) © (Vol 18) 1931 Bang 117 (121) : 
9 Bang 805 (FB). 

[But see (Vol 8) 1921 Mad 279 (280). (FoUowing 
24 Cal 355 which is overruled in (Vol 16) 1929 Gal 374 : 
57 Cal 403.) © (1909) 32 Mad 242 (252)©(1909) 19 Mad 
li Jour 1 (2, 3).] 

[3] Defendant kept out of knowledge about execution 
owing to decree-holder’s fraud — He can raise objection 
by way of defence. (Vol 19) 1932 Cal 825 (827) : 59 Cal 
1242 © (Vol 16) 1929 Cal 247 (249) : 56 Cal 467. 

[4] Where a person has successfully opposed an 
application under S. 47 on the ground that that section 
did not apply he cannot subsequently raise a plea in a 
suit brought by the applicant that the suit was barred 
by S. 47 (Vol 16) 1929 Nag 79 (80). 

[5] Where a Court trying a declaratory suit declaring 
certain execution application to be void and unlawful 
has prima facie jurisdiction to try it, its failing to take 
into consideration S. 47 will not render the decree in- 
.operative. (Vol 13) 1926 Oudh 239 (240) 

[6] Section cannot bar a suit by decree-holder speci- 
fically direct^ to file by an order under O. 21, E. 58. 
(Vol 12) 1925 AU 240 (240). 

[7] Where a qu*-stion cannot be raised in execution 
a separate suit is not barred by S. 47. (Vol 6) 1918 
Mad 720 (721). (Judgment-debtor paying money to 
person in consideration of entering satisfaction of decree 
—Person acquiring assignment of decree and realizing 


money under it — Suit for return of money is not barred 
by S. 47.)©(1931) 60 Mad L Jour 178 (178). (Execution of 
deereee in suit under S. 92 — Person not party to suit 
not entitled to raise objection in execution— His remedy 
is by way of suit.) ©(Vol 28) 1941 Mad 898 (902, 903) : 
I L E (1942) Mad 271 (F B) (Mortgage decree or decree 
for specific performance by execution of sale deed — 
Execution proceedings — Person impleaded as legal 
representative of deceased party cannot question decree 
— He is not bound to have his own claims to property in 
suit decided in execution proceedings— He can file 
separate suit to establish his claims — 7 Mad 255 over- 
ruled.) © (1907) 30 Mad 402 (404, 405). (Property in 
reversioner’s hands attached in execution of fraudulent 
decree against widow — Eemedy of reversioner is by way 
of suit). 

40. “Court executing decree” — Meaning of. — [1] 
A Collector executing a decree transferred to him is not a 
“Court executing the decree.” (Vol 12) 1925 All 146 
(149) : 47 All 217. 

[2] The Court which sends the decree to the Collector 
remains ‘the Court executing the decree’ and hence 
a question coming under this section can be entertained 
by such Court even after the decree has been transferred 
to the Collector for execution. (Vol 25} 1938 Oudh 188 
(189) : 14 Luck 213. 

[3] Section 47 makes no difference between functions 
of Court executing simi^le money decree and decree 
under 0. 84 — But difference exists between decree 
leaving manner of execution to executing Court and 
decree specifying property out of which it is to be 
satisfied. (Vol 21) 1934 Lab 438 (439) : 15 Lab 772. 

41. “Determined” — Meaning of. — [1] “ Deter- 
mined” means finally disposed of by granting appro- 
priate relief. (Vol 1) 1914 Mad 91 (93)© (Vol 27) 1946 
Pat 420 (422) : 19 Pat 524. 

[2] But the matters to be determined must be rele- 
vant to execution. (Vol 3) 1916 Mad 604 (604). 

42. Power to construe decree. — [1] Executing 
Court is competent to interpret decree. (Vol 6) 1919 
Nag 31 (34)©(Vol 27) 1940 All 107 (108)©iVol 17) 1980 
Mad 688 (690) ; 53 Mad 750. 

[2] Thus, if there is some ambiguity in a decree, it is 
always open to the Court executing the decree to inter- 
pret it with reference to the judgment. (Vol 29) 1942 
Pat 196 (197). 

[8] But it should not amend the decree under the 
guise of interpretation (Vol 4) 1917 Cal 288 (289). 

43. Relief against penalty. — [1] Consent decree 
— S. 74, Contract Act, applies — Whether term in con- 
sent-decree is penal — Executing Court can decide. 
(Vol 30) 1943 Sind 247 (250) : I L B (1943) Kar 246 ©^ 
(Vol 20) 1983 All 252 (264) : 66 All 334 (FB). [(Vol 11) 
1924 All 689 : 46 All 671 overinled.] © (Vol 17) 1930 
Pat 234 (236). 

44. Setting aside sales in execution. — [1] 
Application to set aside sale on ground of its nulUty 
when decree-holder is auction-purchaser can be made 
under S. 47 as such application cannot be made under 
O. 21, Br. 89, 90 and 91 — Separate suit to set aside sale 
is barred. (Vol 24) 1937 All 407 (410) © (Vol 21) 1934 
All 314 (816) © (Vol 13) 1926 All 467 (459) © (Vol 11) 
1924 All 698 (699) © (Vol 32) 1946 Bom 386 (888) © 
(Vol 8) 1921 Bom 285 (286) . 46 Bom 174 © (Vol 31) 
1944 Cal 381 (381) © (Vol 28) 1941 Cal 68 (60) I L R 
(1940) 2 Cal 334©(Vol 22) 1935 Mad 488 (438)©(Vol 4) 
1917 Mad 877 (879) © (Vol 27) 1940 Nag 372 (376). 
(Issue cannot be decided by superior revenue Courts.)©^ 
(Vol 6) 1918 Oudh 379 (386)©{Vol 6) 1919 Pat 396 (398). 

[2] Application to set aside sale — Court should confine 
itself to that question and cannot consider question as 
.to whether decree has been partly satisfied. (Vol 21) 1934 
Pat 664 (665). 
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[3] Application to set aside sale by jadgmpt-debtor 
for material irregularity in conduct of sale — Validity of 
sale not assailed as being null and void — Application is 
in substance under 0. 21, R. 90 and not under S. 47. 
(Vol 24) 1937 All 407 (410) ^ {Vol 21) 1934 Lah 508 
(509) : 15 Lab 801 ^ (Vol 26) 1939 Nag 241 (241). 
[ (Vol 21) 1934 Nag 21 dissented from,] 

[4] Prayers under S. 47 and 0* 21, E. 90 can be 30111- 
ed in one application. (Vol 15) 1928 Pat 272 (272): 7 
Pat 331. 


47. Notice under O. 21, Rr. 16, 22 and 66 

Want of [1] Question of irregularity or illegality of 

notice under E. 16 and its efiect is one arising between 
parties to suit and can be properly determined under 
S. 47. (Vol 7) 1920 Lah 251 (253). 

[2] Application to set aside sale on ground of 
omission to notify under 0. 21, R. 22 falls under S. 47. 
(Vol 18) 1931 All 145 (145. 146)5^ (1911) 13 Cal L Jour 
162 (164)*I< (Vol 13) 1926 Cal 539 (540)>J‘ (Vol 13) 1926 
Pat 397 (397)‘J<(Vol 11) 1924 Pat 67 (68). 

[3] Application by legal representative of deceased 


45. Decree obtained by fraud [1] Question whe- 
ther decree is obtained by fraud or otherwise does not 
fall under S. 47 — Separate suit lies, (Vol 3) 1916 Mad 
792 (793) : 38 Mad 221 ^ (1899) 26 Cal 328 (333) ^ 
(Vol 7) 1920 Lah 164 (2) (165). (Regular suit lies to set 
aside ex 'parte decree obtained by fraud). ^ (1886) 9 
Mad 80 (82). 

[2] Suit to set aside decree and execution sale there- 
under on ground of fraud is not barred by S. 47 (Vol 1) 
1914 P C 72 (73) : 41 lud App 267 ; 42 Cal 244 
(P C) (1900) 27 Cal 197 (201) (FB). 

[3] Property attached in execution of one decree sub- 
sequently sold in execution of another decree — Objec- 
tion to sale on ground that second decree is collusive 
cannot be made in execution proceedings. (Vol 26) 1939 
Lah 380 (381). 

46. Fraud in execution proceedings. — [1] Fraud 
— Whether court sale is vitiated hy fraud is question fal- 
ling under S. 47. (Vol 25) 1938 Oudli 188 (189, 190): 14 
Luck 213 (Vol 5) 1918 Cal 171 (173) * (Vol 13) 1926 
Cal 1219 (1220)'$«(1910) 14 Cal W N 823 (824)*(1913) 18 
Cal L Jour 264 '{267, 268).«3'(Vol 3) 1916 Mad 33 (34, 35, 
36) : 38 Mad 1076, (Minor substituted by fraud as legal 
representative of deceased judgment-debtor -without 
being properly represented.)* (Vol 8) 1921 Pat 54 (57) : 
6 Pat L Jour 16*(Vol 23) 1936 Pat 270 (273) : 15 Pat 
422* (1911) 10 Ind Cas 625 (625) (Cal). (Fraud in not 
certifying payment.) 

[2] Application to set aside execution sale — Objec- 
tions in respect of whole procedure, starting with 
illegal attachment w. Application is admissible under 
a 47. (Vol 4) 1917 Low Bur 80 (81). 

[3] Suit by auction-purchaser to set aside sale on 
ground of fraud is barred by S, 47, (Vol 5) 1918 Nag 
245 (247). 

[4] Fraud — Old and new Code — ^No application under 
S. 47 is maintainable, for recovering land obtained by 
fraud not concerned with publishing or conducting the 
sale — A separate suit will lie. (Vol 10) 1923 All 573 
(574)* (Vol 1) 1914 All 551 (2) (551, 552). (Suit is for 
declaration that sale has no effect and not for setting 
aside sale.) 

[5] Application hy judgment-debtor to set aside sale 
under O. 21, R. 90, also relying on S. 12-A, Chota 
Nagpur Encumbered Estates Act — ApiDlieation is to be 
decided under S. 47. (Vol 18) 1931 Pat 97 (98), 

[6] Section 47 does not apply to proceedings to set 
. aside execution sale on ground of fraud in conducting sale 

— In such case order is not a decree — No second appeal 
lies. (Vol 5) 1918 Pat 297 (298) : 3 Pat L Jour 645 * 
(1910) 8 Ind Cas 3 (4) (Cal). 

[7] Objections to an execution sale on the ground of 
fraud can only be made under 0. 21, R. 90, prior to 

•^confirmation. (Vol 6) 1919 Lah 152 (154). 

. [8] Application to set aside sale made under R. 90 
“bf 0. 21 dismissed — Suit to cancel sale on ground of 
fraud in conducting it does not lie, (Vol 16) 1929 Nag 
ISO (131) ; 25 Nag L R 58. 

[9] Dispute as to execution sale — Court should act 
under S. 47 read with O. 21, R. 90 or with S. 151^ 
' ;%^nd appeal does not lie in former case but lies in 
cas4t (Vol 11) 1924 Mad 778 (779). 


judgment-debtor to set aside sale for want of notice 
under O. 21, B. 22 — Sale is invalid only to the extent 
of applicant’s share. (Vol 20) 1933 Mad 224 (224), 

[4] Sale invalid by reason of non-service of notice 
under R. 22 — Yet application to set aside sale under 

R. 90 must be made within 30 days — If under S. 47 
then within three years from date of sale — Time may 
however be extended under Limitation Act, S. 18. 
(Vol 19) 1932 Cal 381 (381). 

[5] Execution sale — Application to set aside sale on 
ground of failure to issue notice under O. 21, R. 22 — 
Order of dismissal of the application — Notice found un- 
necessary — Order is not under S. 47 — No second 
appeal. (Vol 11) 1924 Pat 111 (112) : 2 Pat 916. 

[6] Notice under O. 21, R. 22 served — Case for set- 
ting aside sale cannot come under S. 47. (Vol 19) 1932 
Cal 627 (629). 

[7] Application to set aside auction sale — Want of 
notice under O. 21, R. 66 — It falls under S. 47 and 
second appeal lies. (Vol 17) 1930 Mad 489 (489) * (Vol 
12) 1925 Mad 1142 (1142)* (Vol 7) 1920 Mad 481 
(484). 

[8] Fresh sale proclamation settled — Notice to judg- 
ment-debtor not given — Sale is not nullity — Judgment- 
debtor can apply under S. 47 to have sale set aside. 
(Vol 32) 1945 Mad 499 (500). 

48. Other grounds for setting aside sale. — [1] 
Sections 47, 144 and 151 — Ex parte decree set aside — 
Sale in execution of decree can be set aside — Ai^plication 
to set aside sale can be treated as one under S. 47, or 

S. 144 or S. 151. (Vol 6) 1919 Bom 175 (176) : 43 Bom 
235 * (Vol 7) 1920 Bom 12 (12) : 44 Bom 702. 

[2] Purchase by decree-holder without permission — • 
Sale can be set aside upon application under S. 47. 
(Vol 9) 1922 P C 336 (338) : 49 Ind App $12:1 Pat 733 
(P C) * (1900) 22 All 108 (110, 111). (Separate suit is 
barred.)* (1893) 16 Mad 287 (289). (Do.) 

[3] Executing Court holding sale in spite of stay 
order of Appellate Court — Application by judgment- 
debtor to set aside sale as being without jurisdiction 
held came within S. 47 and not 0. 21, E. 90 — Second 
appeal is competent. (Vol 29) 1942 Pat 146 (147). 

[4] Decree transferred for execution to Collector — 
Date of sale fixed — Application for stay of sale made to 
the original Court — Sale held before stay order was 
communicated to him — Application to set aside sale — 
Application for stay ought to be made to Collector and 
not to original Court — The application is not under 
S. 47. (Vol 15) 1928 Bom 189 (190) : 52 Bom 290. 

[5] Where mortgage-decree against two persons is set 
aside against one in appeal, objection by successful defen- 
dant that judgment-debtor had no interest in property 
sought to be sold must be tried in execution proceedings. 
(Vol 11) 1924 All 313 (313). 

[6] hlortgage deca?ee — Executing Court cannot enter- 
tain objection that property ordered to be sold in execu- 
tion is not saleable. (Vol 13) 1926 Pat 202 (203) : 4 Pat 
696. 

[7] Sale contravening express direction of Court — 
Court has power to set it aside suo (Vol 18) 1931 
Lah 344 (1) (344) ; 12 Lah 602. 
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[8] Sale in contravention of terms of decree can be 
set aside on application under S. 47 — Separate suit does 
not lie. (Vol 4) 1917 Mad 877 (879). 

[9] Execution sale — Wrong property sold at a court 
sale — Mistake of plaintiff — Sale is not a nullity — Suit 
to recover property sold without setting aside sale does 
not lie. (Yol 10) 1923 Bom 62 (62) : 46 Bom 914. 

[10] Sale wholly without jurisdiction and conse- 
quently void — Application by judgment- debtor to have 
it declared void falls under S. 47. (Vol 28) 1941 Pat 566 
(568). 

[11] Sale void — Application to set aside is under 
S. 47. (Vol 29) 1942 Mad 509 (511). 

[12] Unconditional permission to bid granted to 
decree-holder — Premission modified without notice to 
decree-holder — Sale can be set aside at instance of 
decree-holder under S. 47. (Vol 12) 1925 Oudh 3S1 (382). 

[13] Want of attachment before sale — Question falls 
under S. 47 and not under 0 21, B. 90. (Vol 11) 1924 
Bang 124 (124) : 1 Bang 533. 

[14] Application by receiver of insolvent’s estate to 
set aside sale on ground of prior adjudication is applica- 
tion under S. 47. (Vol 4) 1917 Mad 924 (925). 

[15] Application to set aside sale on ground that 
decree had been satisfied previous to sale is one under 
S. 47. (1911) 9 Ind Cas 452 (452) (Low Bur)^(I912) 36 
Bom 156 (161, 162. 163). 

[16] Sale confirmed — Eemedy to set aside is only by 
suit and not under S. 47. (Vol 9) 1922 Mad 63 (1) (63). 

[17] A deposit by the judgment-debtor to set aside 
a sale can only be made under 0. 21, B. 89 and it does 
not come under S. 47. (1910) 6 Ind Gas 573 (573) (Cal). 

49. Sub-section (2). — [1] Court can treat a pro- 
ceeding under S. 47 as a suit or a suit as a proceeding. 
(Vol 17) 1930 Mad 12 (13). (Suit as proceeding.) 
(Vol 13) 1926 All 387 (388, 389) : 48 All 362. (Proceed- 
ings as a suit. )«• (1887) 14 Cal 605 (609), 

[2] Object of sub-s. (2) is to avoid claim being defeat- 
ed on technical pleas. (Vol 10) 1923 Nag 94 (95). 

[3] Section 47 (2) is intended to correct bona fide 
mistake. (Vol 18) 1931 Mad 270 (271). 

[4] Power to treat application as suit is discretionary 
— It cannot be claimed as of right. (Vol 2) 1915 Oudh 
134 (136)*^ (Vol 6) 1919 Cal 674 (675) : 46 Cal 103. 

[5] Proceeding cannot be treated both as suit and 
application. (Vol 2) 1915 Mad 226 (227). 

[6] In the following cases suits were treated as pro- 
ceedings. (Vol 3) 1916 Pat 299 (300) : 1 Pat L Jour 
43. (Suit for restitution of property wrongly sold in 
tjxecution held could be treated as proceeding.) ^ 
(Vol 25) 1988 Pat 216 (220). (Plaintiff landlord in pos- 
session of lease holding as piu’chaser in execution of his 
rent decree — Defendant cosharer landlord obtaining 
decree for rent concerning same lease holding — Execu- 
tion proceedings by defendant landlord — Objections 
under O. 21, B. 58 by plaintiff dismissed not on merits 
but as filed late — No appeal against dismissal — Title 
suit by plaintiff can be treated as application under 
S. 47 — Buie of constructive res ^tidicata does not 
f-PPly*) (Vol 1916 Mad 429 (429). (Suit as proceed- 
ing— Dismissal of suit is bad.) '$•(1900) 22 All 121 (123). 
(Suit to set aside sale in execution treated as application 
under S. 47.)$<(Vol22) 1935 Cal 15 (17). (Suit for setting 
aside court sale in respect of properties not included in 
mortgage.) »$• (Vol 18) 1931 Mad 588 (590). (In execution 
of decree obtained against Y, X getting possession of 
house property No. 1 — Decree reversed on appeal — 
Bestitution applied for—X building wall on property 
No. 2 thereby obstructing passage to house — Court 
ordering possession of house to be secured to Y but 
making no order as regards wall — Y suing for recovery 


of both properties Nos. 1 and 2 — Suit as regards property 
No. 1 held incompetent — But Court should treat suit as 
proceeding so far asut related to house.) •$‘(Vol 17) 1930 
Mad 12 (13, 14). (The circumstance that a higher court- 
fee has been paid for filing the plaint should not be a 
ground for not treating the suit as an application 
under S. 47.) $• (1932) 35 Mad L W 103 (104). (Dis- 
missal of prior -execution petition is no bar.) (Vol 17) 
1930 Oudh 468 (470). (Suit by decree-holder for decla- 
ration that property is liable to be attached and sold in 
execution of his decree — Plaint can be treated as step- 
in-aid within Art. 182, Limitation Act.) 

[7] In the following cases, a proceeding was treated 
as a suit. (Vol 13) 1926 All 387 (388) : 48 All 362. 
(Objection by the minor that a decree wfCs not binding 
on him by an application in execution in’oceedings.) »$* 
(Vol 3) 1916 Mad 655 (1) (655). (Partition suit— Appli- 
cation for inclusion of rents collected subsequent to suit 
must be treated as a suit and additional eourt-fee is 
leviable.)'$«(Vol 25) 1938 Lab 177 (178). (Partition pro- 
ceedings — Award declaring rights of parties without 
giving possession — Decree in accordance with award — 
IJona fide application for execution claiming possession 
with alternative prayer to treat application as suit.) ^ 
(Vol 12) 1925 Pat 16 (17) : 3 Pat 344. (Case between 
rival assignees of decree — Converted by Conrt into suit.) 
^ (1913) 1918 Pun L B No. 40, p. 158 (159). (Where 
the decree in a suit for specific performance of a contract 
of sale was satisfied by execution of a sale and the 
decree-holder took out execution for possession. Held, 
that under 8. 47 (2) the applicant should be allowed to 
convert his application into a plaint for possession.) »$• 
(1912) 16 Ind Cas 543 (545) (Cal). (Proceedings by 
minor after attaining majority to set aside sale on the 
ground of negligence of his guardian in the prosecution 
of the application put in by him to set aside sale.) ® 
(Vol 18) 1931 Oudh 45 (46) : 6 Luck 452. (M, a Maho- 
medan, mortgaging a plot to P — P obtaining decree for 
sale in execution — M's son objecting to sale — P con- 
tending that M^s son could not object — M's son could 
object to the sale treating the xiroceeding as a suit.) 

[8] Court in which suit sought to be converted into 
proceedings is brought, must have jurisdiction to execute 
the decree. (Vol 33) 1946 Lab 134 (141) (E B)4' 
(Vol 21) 1934 All 699 (700). (Party to suit in Small 
Cause Court objecting to attachment of property in exe- 
cution of decree in same Court — Objection dismissed 
and declaratory suit filed in Munsif’s Court — Munsif ’s 
Court cannot treat suit as application under S. 47 and 
suit must be dismissed.) $• (Vol 3) 1916 All 184 (185)* 
(Vol 13) 1926 Lab 165 (165, 166) : 7 Lab 1* (Vol 22) 
1985 Mad 923 (925)* (1909) 32 Mad 425 (427, 428)'* 
(Vol 1) 1914 Cal 691 (692). 

[9] A suit cannot be treated as execution application 
if the application would be barred by limitation on the 
date of institution of the suit. (Vol 5) 1918 Mad 180 
(181, 182)* (Vol 12) 1925 Blad 1198 (1200). 

[10] Option under S. 47 (2) cannot be exercised 
merely to bring application within limitation — Option 
under S. 47 (2) must be exercised when the suit or appli- 
cation is filed. (Vol 25) 1938 Nag 534 (536) ; I L B 
(1940) Nag 334. 

[11] Appellate Court can treat proceedings on appli- 
cation as proceedings in suit, (Vol 13) 1926 All 387 (388): 
48 All 362* (Vol 27) 1940 Oudh 27 (32). 

[12] Words “the Court” in S. 47 (2) refer to the 
Court specified in S. 47 (1) and not to Court trying 
separate suit. (Vol 25) 1938 Nag 534 (537) : I L B 
(1940) Nag 334. 

[13] Objection to execution — If proceeding is to be 
treated as suit, objector should pay court-fee and not 
decree-holder. (Vol 21) 1934 Pat 9 (11). 




604 


[THE CODE OP] CIVIL PEOOEDURE, 1908 


[S. 4Sl 


Limit op Time poe Execution. 

48. (l) Where an application to execute a decree^ not being a decree granting an injunction 
Exemtion barred has been made, no order for the execution of the same decree shall be made 

ill certain cases. upon any fresh application presented after the expiration of twelve years 

from — 

(a) the date of the decree sought to be executed/^ or, 

(hj where the decree or any subsequent order^^ directs any payment of money or the delivery 
of any property to be made at a certain date or at recurring periods^® the date of the- 
default in making the payment or delivery in respect of which the applicant seeks to 
execute the decree. 

(2) Nothing in this section shall be deemed — 

(a) to preclude the Court from ordering the execution of a decree upon an application pre. 
sented after the expiration of the said term of twelve years, where the judgment debtoi^ 
has, by fraud or force® prevented the execution of the decree at some time within twelve 
years immediately before the date of the application : or 

(b) to limit or otherwise affect the operation of article ^[183 of the First Schedule to the 
Indian Limitation Act, 1908.] 

[1882-^S. 230, paras. 3, 4; 1877— S. 230 paras. 3, 4 and S. 231; 1859— S 207.] 

a. Substituted for the -words “180 of the Second Schedule to the Indian Limitation Act, 1877” by the Coda 

of Civil Procedure (Amendment) Act, 34 [XXXIV] of 1940, Section 3. 

PROVINCIAL AMENDMENT. 

Allahabad — ^Eor the purposes of executing a decree based on k loan against .the agricultural produce of a 
judgment- debtor the word “six” shall be deemed to have been substituted for 'the word “twelve” wherever it occurs 
in S. 48— U. P, Regulation of Agricultural Credit Act, 14 [XIV] of 1 40, S. 9 (21-12-1940). 


Section 47 (concld.) 

[14] Application under S. 47 (2) is not analogous to 
application for amendment of plaint seeking to introduce 
new cause of action. (Vol 27) 1940 Oudh 27 (32). 

[16] Powers under S 47, 0, 21, Rr. 68, 59, 60 and 
63 are not conferred on Collector, (Yol 23) 1936 Bom 
227 (231) : 60 Bom 516. 

SECTION 48~SYNOPSIS. 

1. Appellate decree. 

2. Applicability and scope. 

2a. “At a certain date.” 

3. Computation of period of limitation. 

4. Execution application. 

5. Finality of decision. 

6. Fraud or force, 

7. Fresh application. 

8. Insolvency Act and S. 48. 

9. Limitation Act and S. 48. 

10. Recurring periods. 

11. Retrospective effect, 

12. Revival of previous application. 

13. Starting point. 

14. Subsequent order. 

1. Appellate decree, — [1] The appellate decree 
being the only decree capable of execution limitation 
runs from the date of the appellate decree even though, 
a portion only of the original decree was appealed 
against and an execution application made after 12 
years from the original decree but within 12 years from 
that of the appellate decree is not barred under S. 48. 
(1911) 21 Mad L Jour 1020 (1021) © (1907) 34 Oal 874 
(876, 877) (Vol 33) 1946 Mad 231 (232) ® (Vol 32) 
19^ 485 (487) (1903) 26 Mad 91 (95, 96) (F B) 

© (Vol 1943 Pat 371 (373). 

[2] Fo&owmg are appellate decrees, for purposes of 
liMtation under S. 48. (Vol 8) 1921 All 134 (134) : 43 
A|1^5. (Order dismissing appeal on the ground that 
appellant’has no right to it,) © (1910) 32 All 136 (137, 


138). (Abatement of appeal owing to death of appellant.) 
© (Vol 25) 1938 Pat 401 (402). (Peremptory order by 
Appellate Court directing defendants to pay printing 
costs within certain time and on default appeal to stand 
dismissed). 

[3] The following are not appellate decrees for pur- 
poses of limitation under S. 48. (Vol 13) 1926 All 440 
(441): 48 AH 377. (Dismissal of appeal filed from a non* 
appealable decree.) © (Vol 13) 1926 Cal 664 (664, 666). 
{Ex parte decree against defendant.)© (1912) 15 Cal L 
Jour 678 (682) (Appellate Court directing payment of 
decretal amount in instalment.) © (Vol 22) 1935 Lah 
292 (294). (Mere direction by Appellate Court to amend 
decree.) 

[4] Appeal against some defendants — Limitation for 
execution against others will run only from date of 
original decree. (Vol 10) 1923 Bom 400 (400) 

[6] Where an appeal is dismissed for default the 
only decree which could be executed is the decree of the 
original Court* and limitation runs from the date of the 
original decree and not from the date of the order of 
dismissal for default. (Vol 6) 1918 Oudh 446 (449) © 
(Vol 30) 1943 Pat 371 (373). 

[6] Revision petition presented lo High Court against' 
decree of Small Cause Court — Period of twelve years 
should be computed from date of decree and not from 
decision of High Court. (Vol 28) 1941 Mad 477 (478) © 
.(Vol 30) 1943 Pat 371 (373). 

2. Applicability and scope, — [1] Per Phillips J. 
— The Legislature has laid down a period of twelve 
years as the maximum period within which a decree 
can be executed (save in the ease of fraud) and pre- 
sumably this period has been fixed to avoid a prolonged 
harassing of the judgment-debtor, and consequently, 
the section must be construed strictly. (Vol 5) 1918 
Mad 1187 (1194) : 40 Mad 989 (F B), 

[2] Section 48 governs applications for execution of 
all kinds of decrees except those for injunction. (1910)* 
32 All 499 (501, 502). 

[3] Section 48 applies to decrees for sale. (Vol 4). 
1917 Pat 485 (486) : 1 Pat L Jour 214. 
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’Section 48 ( contd,) 

[4] Section 48 has no application to decrees made by 
ihe High Court in the exercise of its ordinary original 
oivil jurisdiction. (1893) 20 Cal 551 (557), 

[5] Decree passed by Presidency Small Cause Court 
transferred for execution to Court of Sub- Judge — 
Section 48 is not applicable* (Vol 19) 1932 Sind 116 
(118) : 26 Sind L R 91 (Vol 29) 1942 Pat 128 (128, 
129, 130) 

[6] Execution proceedings should not be permitted 
to drag on for more than 12 years, merely because it 
suits the convenience of the decree-holder. (1910) 8 
Ind Cas 727 (728) (Oudh). 

[7] For determining the period of 12 years under 
this section, reference must be made exclusively to the 
provisions of the Code. (Vol 30) 1943 Pat 871 (373), 

[8] Before the execution of a decree can be held 
barred under this section it must be shown that the 
decree was in all parts ripe for execution on the date 
from which the period of twelve years is to be com- 
puted. (1922) 36 Bom 368 (371, 372) (Vol 18) 1931 
Bom 492 (494). 

[9] Decree-holder securing possession — Omission to 
specify shares of judgment-debtors does not make decree 
‘Unexecutable. (Vol 7) 1920 Nag 40 (42). 

[10] Paragraph 11 (3), Sch. 3 controls S. 48. (Vol 21) 
1934 Oudh 465 (470)4« (Vol 6) 1919 All 64 (2) (65) : 42 
All 118 * (l<a0) 13 Oudh Gas 303 (308). 

[11] Section 48 of the pre'^ent Code is more extensive 
’than S, 230 of the old Code and covers compromise 
decrees. (Vol 2) 1915 Bom 40 (40, 41) : 39 Bom 256. 

[12] Section 48, Civil P. C., which does not pres- 
cribe any period of limitation does not apply to the 
warrant under S. 386 (1) (b), Criminal P. C. (Vol 28) 
1941 Bom 158 (159) : I L R (1941) Bom 147 : 42 Cri L 
Jour 534. 

2a. “At a certain date.'' — [1] Where a decree 
does not fix a definite date the question whether a sum 
is payable by a certain date should be ascertained by 
construction of the decree and if so ascertainable time 
runs from that date (1891) 14 Mad 396 (398) S' (1889) 
1889 Pun Re No. 159, p. 559 (561). 

[2] An order merely directing a compromise petition 
for payments by instalments to be filed is not an order 
directing payments to be made at a particular date. 
(Vol 19) 1932 All 273 (282) : 54 AU 573 (F B) © (1889) 
16 Cal 16 (18, 19). 

3. Computation of period of limitation. — [1] 
This section does not contemplate a deduction of any 
particular period from the prescribed period of 12 
.years. The period during which execution proceedings 
have been stayed cannot be deducted from the period 
of 12 years. (Vol 7) 1920 Nag 68 (69). 

[2] The period during which the estate is in charge 
of Government under the Act, is excluded for limition 
to file an application for execution. (1911) 38 Cal 288 
(292). 

[3] The time spent in obtaining the conciliator’s 
certificate under S. 48, Dekkhan Agriculturists’ 
Relief Act can be deducted in computing the period of 
limitation under S. 48, Civil P. 0. (Vol 6) 19 18 Bom 187 
(188) : 42 Bom 367. 

[4] The provisions of S. 45, Madras Court of 
Wards Act allowing deduction of time during which 
the estate was under the Court's management will 
apply only when decrees have been transferred to the 
Collector for execution, and an amendment of it in 
execution cannot be permitted to revive a barred claim. 
(Vol 2) 1915 Mad 449 (451). 

[5] The decree in question was obtained against the 
appellant on 17th July 1920. Various applications for 
execution were put in and the last was made on 28th 
April 1933. The judgment-debtor raised various objec- 


tions. The entire property of his was under the control 
of the Collector from 27th April 1926 to 18th November 
1929 in execution of the decree held by the bank. Held 
that this period should be excluded from the period of 
12 years prescribed by S. 48, Civil P. C. (1937) 1937 
Oudh W N 1116 (1117). 

[6] A decree-holder cannot by binding himself not to 
execute a decree for a cartain period, add to the time 
which the law allows him to execute it. (1912) 15 Cal 
L Jour 678 (682). 

[7] Application for sale of non-hypotheeated properties 
made more than 12 years from date of decree providing 
for payment of mortgage money is barred, (Vol 5) 1918 
Mad 449 (449). 

[8] Validity of the original presentation of an appli- 
cation for execution of a decree is not affected by a 
subsequent order of return for correction of defects 
unless the defects to be corrected are such as to preju- 
dice the judgment-debtor substantially, (Vol 2) 1915 
hlad 1042 (1043). 

[9] An application to execute an order awarding 
mesne profits, made on the last day of the 12th year 
after the order but which came for hearing after 
12 years, is not barred. Also an application presented in 
time but corrected at the Court’s direction and repre- 
sented after time, is not defective in any way and is not 
barred. (1910) 7 Mad L Tim 353 (353, 354). 

[10] Solenama instalment decree passed in a mort- 
gage suit in 1909 authorizing decree-holder to realize 
whole amount in ease of default — Final decree passed 
in 1911 — Personal decree passed under O. 34, E. 6 in 
1920 — Execution application in 1925 — Application 
was held to be time barred and personal decree not neces- 
sary in view of the solenama decree. (Vol 15) 1928 Cal 
668 (669). 

[11] The fact that a previous execution petition was 
held not barred by S. 48, does not for ever remove the 
operation of S. 48, out of the way of future petitions. 
(Vol 14) 1927 Mad 842 (844). 

[12] No fraud or force preventing consideration of 
application — There is no suspension of execution. (Vol 
4) 1917 Cal 460 (461). 

[13] An order postponing execution of a decree or 
ordering payment by instalments under S. 210 (old 
Code) is virtually an order amending the decree and an 
application for execution made within 12 years of the 
order, is not barred. (Vol 4) 1917 Mad 188 (188). 

4. Execution application. — [1] A decree was 
passed on 7th August 1875. It was kept alive until 
26th July 1887. On that date application for certificate 
was made to the Court which passed the decree to allow 
execution to be taken out in another Civil Court. The 
decree was sent for execution but execution had been 
refused : Held that the application was merely to 
transfer the decree for execution and not an application 
for the execution of the decree itself. (1889) 16 Cal 744 
(746, 746). 

[2] On 19th December 1881 the respondents ob- 
tained a decree against the appellant. On 11th December 
1893 the respondents applied for transmission of certi- 
fied copy of the decree to the District Judge as no pro- 
perty was within the jurisdiction of the High Court. 
Notice was issued and the certified copy was transmitted 
to District Court. The appellant filed objection that the 
execution of the decree was barred. Held that the appli- 
cation of 11th December 1893 was not an application 
for execution and order of 19th December 1893 was 
not an order for execution. There was no necessity for 
issue of a notice. The first application for execution of 
the decree was not within time. The execution of the 
decree was barred. (1895) 22 Cal 921 (923, 924), 
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[3] When application has not been properly made 
within the 12 years’ period provided in S. 48 no 
amendment should be allowed in execution petition 
which would have the eSect of depriving the judgment- 
debtor of putting forward the plea of limitation. But in 
special circumstances the Court has discretion to order 
such amendments in Older to enable the decree-holder 
to proceed further with execution, (Yol 27) 1940 Mad 
19 (20). 

[4] Application for amendment of previous applica- 
tion for execution made after 12 years is not necessarily 
'Ultra vires but whether the amendment is to be allowed 
or not will depend upon the circumstances of each case. 
(Vol 15) 1928 Mad 1154 (1155). 

[5] Execution application filed bona fide against 
wrong legal representative within time — Amendment 
allowed but after 12 years time — Amendment takes 
effect from date of original representation. (Vol 22) 
1935 Mad 161 (163). 

[6] Complete execution ap^Dlication filed within 12 
years — Application for execution against other proper- 
ties beyond 12 years cannot be allowed as one for 
amendment of the first. (Vol 14) 1927 Mad 347 (347, 
348). 

[7] Execution application filed within twelve years 
from date of decree — Notice to party representing one 
defendant served after expiry of twelve years— * Applica- 
tion held within time. (Vol 24) 1937 Mad 113 (lisl, 

5. Finality of decision, — [1] Court has juris- 
diction to decide the question of limitation — Decision 
whether right or wrong stands unless set aside in appeal 
or revision — Till then it cannot be attacked in another 
proceeding. (Vol 21) 1934 Cal 282 (283) ; 61 Cal 234. 

[2] Application for attachment allowed to be decided 
ecs parte even after notice — Plea of twelve years’ bar 
cannot be allowed in appeal — No review also can be 
allowed. (Vol 16) 1929 Mad 826 (826). 

6. Fraud or force. — [1] The proviso to S. 48 is 
intended to prevent the twelve years’ rule of limitation 
being an inducement to judgment-debtors to evade exe- 
cution by fraud or force with a view to obtaining the 
benefit of the twelve years’ rule. (1899) 22 Mad 320 
(328) (P B). 

[2] The second proviso of S. 48 has the effect of 
extending the period of limitation to 12 years from 
the time when the decree-dolder was, by fraud of the 
judgment-debtor, prevented from executing his decree. 
(1912) 34 All 20 (21)*{1910) 8 lud Gas 805 (805) (Mad), 

[3] In order to succeed under S. 48 (2) the deeree- 
hoder must prove that he was prevented from execut- 
ing the decree by reason of fraud or force on the part 
of judgment-debtor. If he merely fails to execute when 
he can, he cannot be protected by S. 48 (2). (Vol 16) 
1929 Pat 597 (599) ^ (1912) 15 Cal L Jour 678 (680). 

'[But see (Yol 22) 1935 Mad 8 (9) : 68 Mad 311. (By 
mere fact of fraud being committed by judgment- 
debtor, decree-holder can claim exemption under 
S. 48 (2) (a) — ^He need not show that he was prevented 
from executing decree by such fraud.)] 

[4] The term ‘fraud’ is used in a wider sense than 
in English law, (Vol 12) 1925 Nag 82 (82, 88) : 22 Nag 
L B 678&(1912) 16 Cal L Jour 678 (682). 

[5] Term “fraud” in S. 48 (2) should be liberally 
construed, (Vol 33) 1946 Mad 172 (173). 

[6] Any action of the judgment-debtor which puts 
off the decree-holder from executing his decree at once 
should be taken as fraud, if the result thereof is to bar 
execution of the decree under the 12 years’ rule. 
(Vol 18} 1931 All 31 (33}©(Vol 22} 1936 Pat 380 (382 : 
14 Pat 816. 

, , [73 Eraud must be of nature which decree-holder is 
to. discoyer and which helps judgment-debtor 


in gaining time, (Vol 18) 1931 All 134 (134) ; 53 All 419'£f' 
(Vol 23) 1936 Lah 843 (845). (Dishonest circumvention 
is fraud— But mere raising of objections so as to prolong 
execution proceedings beyond the period of limitation is 
not necessarily fraud.)^ (Vol 14) 1927 All 668 (669), 
(Fraud includes also circumvention.) 

[8] In the following oases the conduct of the judg- 
ment-debtor has been held to amount to fraud within 
the meaning of the section. (Vol 9) 1922 All 145 (146) : 
44 All 319. (Delaying of execution due to frivolous objec- 
tions by debtor is fraud.)>J<(1912) 9 All L Jour 17 (18, 19). 
(Judgment-debtor successfully evading arrest.)* (1909) 
6 All L Jour 401 (402). (Judgment-debtor either keeping 
out of the way or taking false objections to evade pay- 
ments.)* (1885) 9 Bom 318 (319). (Appellant evading 
payment of money justly due to decree-holder by many 
strategems and raising objections,)* (Vol 27) 1940 Lah 
178 (179). (Fraudulent transfer.)* (Vol 11) 1924 Mad 
836 (837). (Evasion by judgment- debtor of arrest when 
able to pay is fraud.)* (Vol 7) 1920 Mad 492 (492, 493), 
(Evasion of arrest in execution.)* (1913) 24 Mad L. 
Jour 270 (270). (An improper means resorted to in order 
to prevent execution could amount to fraud,)* (1912) 
85 Mad 670 (676, 677). (A deliberate evasion of the 
process of Court to defeat execution of decree amounts 
to fraud.)* (1899) 22 Mad 320 (322) (FB). (Locking up 
the house when judgment-debtor knew that warrant for 
attachment of his moveable property had been issued.)* 
(1883) 6 Mad 366 (367). (Delay caused by evading 
service of warrant.)* (Vol 12) 1925 Nag 82 (82, 88) : 22 
Nag L B 67. (Locking house, evading arrest or payment 
or fictitious transfer). 

[9] Keeping doors closed is per se no evidence of 
fraud, on the part of a lady. Deliberate attempt to do- 
so against executing officer is necessary. (Vol 4) 1917 
Oadh 159 (160). 

[10] An unsuccessful appeal by judgment-debtor from 
execution proceedings does not of itself constitute fraud 
or frivolous or vexatious evasion or the execution of 
decree. (1910) 1910 Pun L B No. 20, p. 49 (50) : 1910 
Pun Be No. 17. 

[11] Mere raising of objections as to prolong execu- 
tion proceedings beyond the period of limitation is nob 
necessarily fraud. (Vol 23) 3936 Lah 843 (845) * (1912) 
15 Cal L Jour 678 (680), (Conduct of the judgment- 
debtor cannot be deemed fraudulent simply because his 
objection to the validity of sale of his property in exe- 
cution ultimately proves unsuccessful.) 

[12] A decree-holder cannot take advantage of his 
judgment-deb tor’s fraud or force if he has ample 
time to apply afresh after the conclusion of the 
fraud or force. (1909) 1909 Pun L B No. 76, p. 273 
(275, 276). 

[But see (Vol 6) 1919 Mad 197 (198). (A decree- 
holder applying for execution after 12 years from the 
date of the decree is not restricted to proving that the 
fraud or force occurred within three years of the appli- 
cation. He is entitled to the benefit of the proviso even 
if the fraud or force was long anterior in date.)] 

[13] Fraud of the judgment-debtor need not be con- 
tinuous. Existence of fraud, and prevention by the 
debtor, of execution within the period of 12 years is 
sufficient. (1911) 14 Oudh Cas 238 (243). 

[14] An application was made by the decree-holder 
for the execution of the decree more than 12 years 
after decree. Execution was prevented by the heirs of 
the original judgment-debtor. Held that the decree- 
holder was not barred in respect of the application, 
(1882) 4 Mad 292 (294), 

[15] Fraud committed by judgment-debtor — 
Decree-holder can avail of it against legal representa- 
tive, {Vol 22) 1936 Mad 8 (IX) : 58 Mad 311. 
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[18] When the execution of decree is prevented by 
the fraud of one of several judgment-debtors, extension 
of time will be allowed only against such judgment-deb- 
tor and not against others who are not guilty of fraud. 
(Vol 3) 1916 Mad 1 (2) : 38 Mad 419 (F B) © (Vol 18) 
1981 Mad 381 (383) ^ (Vol 17) 1930 Sind 218 (219). 

[17] Claim by third person preferred and allowed 
— Deci'ee-holdei* filing a suit for declaration and getting 
a decree — Fresh application for execution — Decree- 
holder will be deemed to be prevented from proceeding 
with execution under S. 48 (2) (a). (Vol 21) 1934 Pat 
532 (533). 

[18] Plea of fraud can be raised by decree-holder 
for first time even in appeal arising out of execution 
proceedings. (Vol 33) 1946 Mad 172 (173). 

[But see (1910) 1910 Pun L E No. 20, p. 49 (50); 
1910 Pun He No. 17. 

[19] Continuing absence from jurisdiction being con- 
tinuing fraud gives new starting point from the last day 
that the judgment-debtor was present. (Yol 12) 1925 
Nag 82 (90) : 22 Nag L E 67. 

7. Fresh application. — [1] Section 48 applies 
only to fresh application for execution and not to appli- 
cations for revival of previous execution. (Vol 24) 1937 
Pat 43 (43, 44). 

[2] Per Bachh'gal Singli^ J, — When an application 
is made by a decree-holder after the expiry of the 
period of 12 years from date of the decree, the Court 
has to decide whether it is a fresh application or one in 
continuation of an application which has been lying 
dormant. The test is to see, whether the character of 
the fresh application is diferent from that of the 
former application; for instance, where the relief claim- 
ed in the second application is against properties, or 
persons, diferent from those mentioned in the former 
application, the second application will be “fresh appli- 
cation**. (Vol 21) 1934 All 482 (489) (F B). 

[3] The question whether an application is a fresh 
application or is merely one to revive the previous exe- 
cution proceedings has always to be decided upon the 
circumstances of each case and in each case the sub- 
stance of the matter must prevail over the form of 
the application. (Vol 27) 1940 All 270 (272) : I L R 
(1940) All 377 (F B) * (Vol 26) 1939 P C 80 (84) : 
66 Ind App 84 : 14 Luck 192 : I L R (1939) Kar P C 
136 (P 0). 

[4] Application within 12 years of specified date 
found defective — Amendment of the application after 
12 years should not be allowed if it has the effect of 
substantially altering the character of execution proceed- 
ings. (Vol 29) 1942 All 442 (443). 

[5] Where the defect of the application is a funda- 
mental one, amendment of the application to make it 
operative from the date of the original application 
ought not to be allowed. (1890) 17 Cal 631 (636 to 
638, 641). 

[6] An application to amend a previous application 
though not in the prescribed form but which when 
read with previous application, supplies the neces- 
sary information, should be treated as a fresh appli- 
cation to allow execution to proceed. (Vol 6) 1919 Cal 
261 (262). 

[7] Follo%o%ng are ''fresh ap^hoations'' for imr^oses 
of S, 4i8 : — 

(i) Where character of subsequent application is 
different from that of the previous one. (Vol 29) 1942 
Cal 255 (257) ; I L E (1942) 1 Cal 245. 

(ii) Application to proceed against properties other 
than those mentioned in first application. (Vol 28} 1941 
Pat 635 (635, 686) ^ (Vol 32) 1945 Nag 239 (239, 240) : 
IL B (1945) Nag 655 (Vol 18) 1931 All 134 (134) : 
^3 Ah 419. (The fact that execution proceedings started 


by the previous application are pending does not save 
limitation.) 

(iii) Application for attachment of property under 
the jurisdiction of a different Court than that in which 
the decree is passed. (1911) 35 Bom 103 (109). 

(iv) Application to proceed against person other than 
one against whom it was originally sought to execute 
decree, ^’ol 28) 1941 Pat 635 (636). 

(v) Application to correct misdescription is one for 
continuation but to substitute property for one mentioned 
in application is fresh application. (Vol 30) 1943 Pat 
127 (130, 131):21 Pat 83868 (Vol 32) 1945 Oudh 84 (87). 

(vi) First application asked for arrest of judgment- 
debtor and sale of his holding — After it was barred 
another application for attachment of moveables filed — 
Application held was not continuation of previous ap- 
pUcation. (Vol 25) 1938 Oal 162 (163). 

[8] The following are not "fresh applications **: — 

(1) Application to continue proceedings against legal 
representatives of judgment-debtor. (Vol IS) 1931 Bom 
425 (2) (427) ^ (Vol 33) 1946 Cal 51 (52, 53) (Vol 18) 
1931 Mad 303 (808). 

(ii) Application for restoration of an execution peti- 
tion, presented within 12 years of passing the decree, 
but struck off on account of insufficient process-fee. 
(1911) 33 All 517 (519. 522) (FB). 

(iii) Application for re-sale of property not found to 
be incapable of being sold. (Vol 24) 1937 Pat 43 (43, 44). 

(iv) Court ordering sale on execution application by 
decree-holder — On adjustment between judgment-debtor 
and decree-holder latter applying for postponement of 
auction sale — Fact that case was struck off does not 
show that execution application came to an end — Nor 
does tabular form of subsequent application suggest that 
it is fresh* (Vol 27) 1940 All 270 (272) : I L E (1940) 
All 377 (FB). 

(v) Application for sale of properties, not sold in 
previous execution proceedings is not fresh, (Vol 24)* 
1937 Nag 92 (93) : I L E (1937) Nag 522. 

(vi) Decree-holder undertaking to give further list of 
l>roi>erties if that in the first application is not sufficient — 
No order by Court regarding that undertaking — Decree 
not completely satisfied by sale — Application including 
further list is not a fresh application. (Vol 21) 1934 All 
481 (486) r 56 All 791 (F B). 

(vii) A sui^plemental list of properties sought to be at- 
tached and sold should be taken as part of the original 
application. (Vol 5) 1918 Cal 73 (74). 

[9] Fresh execution petition beyond the period of 
limitation— Special circumstances must be shown to 
circumvent salutary provisions of S. 48. (Vol 23) 1936 
Mad 623 (624). 

8. Insolvency Act and S. 48. — [1] Section 48 
does not apply to insolvency proceedings. (Vol 11) 1924 
Mad 163 (167) : 47 Mad 120. 

[2] Execution of decree — Limitation is extended by 
S. 78 (2), Provmcial Insolvencey Act, which controls the- 
limitation peroid provided by any statute — Benefit of 
S. 78, Provincial Insolvency Act, is not exhausted once 
it is made use of. (Vol 26) 1939 Mad 270 (271, 272, 273): 
I L R (1939) Mad 611. 

[8] Decree- holder prevented from applying for execu- 
tion due to special provisions of law should be protected. 
S. 78 (2), Provincial Insolvencey Act, controls S. 48, 
Civil P. C. (Vol 19) 1932 Oudh 69 (70) : 7 Luck 397. 

[4] Stay of execution under S. 50, Provmcial Insol- 
vency Act extends period of limitation. (1912) 16 Ind 
Cas 641 (541, 542) (Cal). 

9. Limitation Act and S. 48.— [1] It is the Limi- 
tation Act, and not S. 48, Civil P. 0., that prescribes a 
period of limitation. S. 48 only fixes an outside period 
after which execution of a decree, though not barred by 
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Limitation Act, cannot be granted. (Vol 19) 1932 Oudh 
^20 (221)^(Vol 5) 1918 All 216 (218) ; 40 All 198. 

[2] Section 48 is not controlled by S. 6, Limitation 
Act. (Tol 26) 1939 Nag 245 (247) : I L B (1939) Nag 559 

(Vol 2) 1915 All 349 (350) : 37 All 638 ^ (Vol 2) 1915 
AU 122 (123) ^ (1912) 36 Bom 498 (500)*(Yol 25) 1938 
Cal 25 (30) : I L E (1937) 2 Cal 373 * (Vol 31) 1944 
Lali 68 (68) : I L E (1945) Lab 448 ^ (Vol 1) 1914 Mad 
526 (527, 528) : 37 Mad 186 (Vol 28) 1941 Pat 45 
fi8) : 20 Pat 1. 

[But see (Vol 17) 1930 Bom 508 (509) : 54 Bom 776 
^ (Vol 16) 1929 Mad 394 (396) (Vol 2) 1915 Mad 
449 (451).] 

[8J Section 48 is controlled by Limitation Act, S. 15. 
(Vol 30) 1943 Bom 164 (165, 166) ^ (Vol 26) 1939 All 
403 (405, 406) : I L B (1939) All 647 (FB) ^ (Vol 31) 
1944 Nag 155 (158) : I L R (1944) Nag 250. 

[But see (Vol 5) 1918 All 216 (218) : 40 All 198. 
(^‘Prescribed** refers to periods prescribed by that Act 
and does not apply to Civil P C.) (Vol 15) 1928 Mad 
1154 (1156) * (Vol 9) 1922 Mad 268 (268) : 45 Mad 785 
©(Vol 18) 1931 Oudh 351 (351) : 7 Luck 150 © (Vol 16) 
1929 Pat 597 (600).] 

[4] Section 29, Limitation Act, does not include Civil 
Procedure Code in its scope — Ss. 19 and. 20, Limitation 
Act, do not apply to S. 48, Civil P. C. (Vol 21) 1934 
^Oudh 466 (471) © (Vol 4) 1917 Pat 485 (486) : 1 Pat 
L Jour 214. 

[5] Section 230 of the Code of 1877 (now S. 48) can-s- 
•not affect period allowed by Art. 180, Limitation Act 
of 1877 (now Art. 183). (1884) 7 Mad 540 (544). 

[6] The phrase “period of limitation” can be used 
In two senses (1) a strict and (2) a loose sense. In the 
strict sense it means such a period that a proceeding to 
which it is sought to he applied will be in time if filed 
within the period, and beyond time, if filed after In 
the loose sense it xneans a secondary period which 
applies a further check to an application or suit which 
is found not wanting when the strict period is applied. 
S. 48 falls into the latter category. (Vol 9) 1922 Mad 268 
(270) : 45 Mad 785, 

[7] The words “provided for” in Art. 182 mean that 
where execution is barred by S. 48, Civil P. C., execu- 
tion cannot be allowed under Art, 182, Limitation Act. 
(Vol 19) 1932 AU 351(352):54 All 622©(Vol 2) 1915 Bom 
40 (40, 41) : 39 Bom 266 © (Vol 26) 1939 Pat 607 (609, 
610) : 18 Pat 395. 

[8] Article 181, Limitation Act, should be read as 
application for which no period of limitation for the 
purpose of dismissal is provided elsewheie in the 
schedule or by 8. 48. (Vol 17} 1930 Mad 995 (998) : 54 
Mad 306. 

[9] Section 48 does not apply to revival of antecedent 
‘application held in suspense by reason of some bar — 
Such application is governed by Limitation Act (1908), 
Art, 181. (Vol 5) 1918 Pat 296 (2) (297) : 3 Pat L 
Jour 103. 

10. Recurring periods. — [1] Execution proceed- 
ings — Compromise — Decretal amount to be paid by 
ir^talments — On default of any instalment, whole 
amount to become recoverable — Limitation begins to 
run from the default. (Vol 32) 1945 Gal 164 (155) © 
(Vol 27) 1940 All 423 (424) : I L E (1940) All 536 © 
{Vol 11) 1924 AU 263 (264) : 46 AU 73 © (Vol 6) 1919 
Cal 322 (323). (Instalment decree — Whole decretal 
-amount to fall due on default — No option given to 
. deteree-holdei — Limitation in respect of whole amount 
runs from date of first default.) © (Vol 23) 1936 Lah 
159 (160) (Do.) © (Vol 30) 1943 Pat 33 (34). 

[2] D^r^ providing payment by instalments at 
times — In case of default of any instalment 
' amohnt becoming due — No instalment 


paid — Section 48 does not bar execution of decree with 
regard to instalments not barred by limitation as the 
decree-holder has a right to waive default. (Vol 19) 
1932 Lah 564 (565). 

[3] Instalment decree giving option to decree-holder 
to execute full decree on default — He may not exercise 
this option. (Vol 23) 1936 Lah 159 (160, 161), 

[4] Decree repayable within twelve years — Interest 
to be paid every year — On default of two years* interest 
whole property liable to be sold or else only after twelve 
years — After first default decree-holder applying for 
sale — Application not pursued — Another application 
after nine years of default and after twelve years of the 
decree filed — Second application held time barred as 
decree-holder had exercised his option on the first de- 
fault and could not therefore fall back upon the former 
clause giving him twelve years* time. (Vol 18) 1931 
Bom 263 (263). 

[5] Decree directing recovery of money from A on 
failure to recover from B — Execution against A is 
barred after twelve years from date of decree. (Vol 13) 
1926 Mad 20 (22) : 48 Mad 846. [(Vol 5) 1918 Mad 
1187 : 40 Mad 989 (FB) considered as overruled by 
(Vol 4) 1917 P 0 85.] 

[6] Instalment decree ceasing to be so on default — 
Court cannot restore decree to original status at the 
request of the judgment-debtor. (Vol 12) 1925 Bom 326 
(326). 

11. Retrospective effect — [1] Section 48 has a 
retrospective effect, and governs an application for the 
execution of a decree passed before the Code came into 
force. Hence such an application, if presented twelve 
years after the date of the decree, is barred. (Vol 8) 
1921 Bom 40 (43) : 45 Bom 365. (Mortgage-decree.) © 
(Vol 13) 1926 All 93 (94) : 48 All 121. (Decree under 
old Code.) © (Vol 12) 1925 Bom 326 (326). (Do.) © 
(1913) 40 Cal 704 (709, 710). (Mortgage-decree under 
old Code.) © (1913) 19 Ind Cas 899 (900) (Cal). (Do.) © 
(Vol 2) 1915 Nag 103 (104, 106) : 11 Nag L H 25. (Do.) 
© (Vol 4) 1917 Pat 493 (494) © (Vol 4) 1917 Pat 485 
(486) : 1 Pat L Jour 214. (Mortgage-decree under old 
Code ) 

[But see (Vol 6) 1919 Cal 1003 (1004). (Section 48 
does not apply to execution proceedings in mortgage 
suit pending at time of coming into force of new Civil 
Procedure Code.)] 

12. Revival of previous application. — [1] Sec- 
tion 48, Civil P, 0., has no application to the case of a 
revival of an antecedent application for execution which 
has been in suspense by reason of some bar or has been 
stayed pending the determination of a subsequent liti- 
gation. (Vol 5) 1918 I'at 296 (297) : 3 Pat L Jour 103. 

[2] Execution ordered — Interruption not aitributable 
to decree-holder — After interruption removed decree- 
holder re-applying for execution — Latter a i plication is 
to revive former execution proceedings. (Vol 18) 1931 
Bom 492 (494) © (Vol 21) 1934 Pat 532 (533) © (Vol 4) 
1917 Oudh 69 (71). 

[3] Execution application is pending until validly 
disposed of — Subsequent application for the same prayer 
is continuation of the previous one, and not being a 
“fresh application” does not attract the provisions of 
S. 48. (Vol 2) 1915 Mad 407 (411) © (Vol 27) 1940 Pat 
432 (433, 435). 

[4] Two conditions must be satisfied, so that subse- 
quent application may be regarded as in continuation of 
the previous one by the decree-holder, namely, (1) the 
previous one should have been dismissed for no fault of 
the decree-holder; and (2) the latter application should be 
similar in scope and character to the previous one, 
A fair test to gauge the similarity of scope and character 
between the two, would be to see if the de<;rec-holder 
could have got the relief in the previous application. 
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which he claims in the subsequent one, supposing the 
previous application had not been struck ofiE. (Vol 11) 
1924 Pat 367 (369, 370). 

[5] The following applications were held to have the 
effect of continuing the previous application: 

[a] Execution application filed within limitation but 
execution arrested without fault of decree-holder beyond 
period of limitation — Application to continue the execu- 
tion made beyond limitation — Latter application is 
merely ancillary to first and is not barred. (Vol 13) 1926 
AU 331 (331. 332). 

[b] Application twelve years after passing of decree 
hut within three years of the last one. (1913) 21 IndCas 
'923 (924, 925) (Cal). 

[c] Court dismissing execution application on ground 
of ease being old and with intention to remove it from 
its list — Second application for same relief held in con- 
tinuation of old one. (Vol 28) 1941 Lah 62 (64). 
[(Vol 27) 1940 Lah 35 reversed.] 

[d] Execution suspended until decision of objection 
raised by judgment-debtor — Request by decree-holder 
for re-attachment after period of limitation held to be in 
continuation and ancillary to original application. (Vol 23) 
1936 Lah 843 (844). 

[e] An application for the arrest of judgment-debtor 
being struck off, because the judgment-debtor ab- 
sconded, a fresh application after twelve years, which is 
not otherwise barred, may be taken as in continuation 
of the previous application. (1910) 1910 Pun L E No. 6, 
page 16 (17). 

[f ] Application for execution of a decree amended under 
Madras Agriculturists’ Relief Act, which was deemed still 
pending execution. (Vol 30) 1943 Mad 765 (766). 

[g] Property attached in execution of decrees of two 
Courts, higher and lower — Proceedings in lower Courts 
stopped — Application thereafter to higher Court for 
rateable distribution is a continuation of the lower Court 
proceeding and is not barred by S. 48. (Vol 9) 1922 
Mad 3 (5). 

[h] An application for sale, is nothing but a conti- 
nuance of the prior application for attachment, (1910) 
8 Mad L Tim 367 (367). 

[i] Execution suspended as judgment-debtor compro- 
mised by agreeing to pay yearly instalments. An appli- 
cation by decree-holder on failure of debtor to pay 
instalment. (Vol 27) 1940 Oudh 26 (26). 

[j] Also see the following oases: (1909) 6 Mad L Tim 
333 (334) ©{Vol 17) 1930 Lah 647 (651) © (Vol 32) 
1945 Oudh 110 (111, 112) © (Vol 29) 1942 Oudh 331 
(332) : 17 Luck 618. 

[6] Following applications were held, not having the 
effect of continuing the previous one; 

[i] Decree for arrears of rent in 1896 — Execution ap- 
plication in 1908 for attachment and sale — Sale, subse- 
quently, set aside — Subsequent applications to convert 
decree into money decree — Applications in 1917 and 
1918 to attach personal property judgment-debtor 
and purchaser of property respectively — Last application 
in 1922 for attachment was, held, not to be in continua- 
tion of the application of 1908. (Vol 16) 1929 P C 209 
(212) (PC). 

[ii] An application for execution cannot be in conti- 
nuation of a previous application for transfer of decree. 
(Vol 13) 1926 All 660 (660, 661) ; 48 AU 482 © (1912) 
34 All 396 (397). 

[iii] Previous application for arrest of judgment- 
debtor; subsequent one for execution of the decree, on 
failure of debtor to pay instalment. (Vol 18) 1931 AU 
31 (33)/ 

[iv] Subsequent application for execution for recovery 
of'amount which decree-holder had to refund is not one 
for revival or continuation of original execution pro- 


ceeding. (Vol 29) 1942 Cal 255 (257) : I L R (1942) 1 
Cal 245. 

(v) Decree partly satisfied — Fresh list of properties 
filed, on granting of application, beyond period of limi- 
tation was not one for execution nor one made pending 
execution. (Vol 22) 1935 Cal 143 (144). 

(vi) Application within three years of previous pro- 
ceedings but after 12 years from the decree and asking 
for a new relief by attachment and sale of moveables is 
barred under S. 48. (Vol 15) 1928 Cal 241 (242, 243). 

(vU) Second application after dismissal of first exe- 
cution application on account of non-appearance of 
applicant. (Vol 27) 1940 Lah 75 (77). 

{viii) Dismissal for decree-holder’s default — Subse- 
quent application is not in continuation. (Vol 18) 1931 
Lah.125 (126). 

(ix) Subsequent application to supplement list of pro- 
perties to be attached when previous execution applica- 
tion is pending due to no fault of decree-holder. (Vol 15) 
1928 Lah 808 (811). 

(x) Application for transmission of decree and one for 
restoring the transmissioh order are of different character 
and the second is not in continuation of the first. 
(Vol 16) 1929 Mad 745 (745). 

(xi) An application for execution cannot be treated as 
a continuation of a prior application where the relief 
asked for is different and is directed against property 
not touched by the first application. (Vol 4) 1917 Pat 
485 (487) : 1 Pat L Jour 214. 

(xii) Previous application for temporary alienation; 
subsequent one for appointment of receiver. (Vol 23) 
1936 Pesh 209 (210). 

[7] Compromise, pending execution — “Darkhast” 
disposed of as decree fully satisfied — Compromise 
subsequently held to be invalid — Application is not 
revived. (Vol 29) 1942 Bom 282 (284), 

13. Starting point. — [1] In the absence of any- 
thing postponing the period of execution, the period of 
twelve years is to be computed from the date of the 
decree. (1900) 2 Bom L R 199 (200), - 

[2] In the case of a preliminary and final decree in 
a suit, for the purpose of this section the two are to be 
taken as a single decree and the date from which time 
is computed is the date of the final decree. (Vol 3) 1916 
Cal 482 (483) ©(Vol 11) 1924 Cal 131 (132): 50 Cal 743. 

[3] Direction for enquiry into mesne profits assumed 
to operate as a final decree. (Vol 5) 1918 All 254 (255): 
40 All 211. 

[4] Decree nisi under Dekkhan Agriculturists’ Relief 
Act, 1879 — No need to apply to the Court for 
decree absolute — Application for decree absolute will 
not give the starting point for the period under S. 48. 
(Vol 9) 1922 Bom 95 (95) : 46 Bom 761. 

[5] Limitation under S. 48 runs from date of original 
decree and not from date of amendment — Execution 
after 12 years from date of original decree is barred, 
amendment or no amendment. (Vol 27) 1940 Mad 127 
(128) : I L R (1940) Mad 349 (FB) ©(Vol 19) 1932 AU 
351 (352) : 54 All 622 ©(Vol 22) 1935 Lah 292 (294) 
©{Vol 21) 1934 Oudh 465 (469) ©(Vol 26) 1939 Pat 607 
(609, 610) : 18 Pat 395 (60 Ind Cas 318 (Pat) dissent- 
ed.) 

[6] Where there is a combined mortgage decree pro- 
viding that if the net proceeds of the sale of the mortgage 
ed property are not sufficient to satisfy the mortgagee’s 
claim the balance be realised from the person and other 
properties of the mortgagor, the period begins to run 
from the date of the decree in respect of both the 
remedies. (Vol 4) 1917 P C 85 (85) (PC) ((Vol 2) 1915 
Cal 8 affirmed,) ©(Vol 8) 1921 Cal 456 (457) ©(Vol 13), 
1926 Mad 954 (955) : 50 Mad 5 ©(Vol 13) 1926 Mad 20 
(28) : 48 Mad 846 ((Vol 5) 1918 Mad 1187 : 40 Mad 
989 (FB) and (Vol 5) 1918 Mad 607 held as overruled 

IM, 39. 
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Section 48 (conid,) 

by (Vol 4) 1917 P C 85) 12) 1925 Mad 331 (331) 

3<(Vol 3) 1916 Mad 972 (974). 

[7] Mortgage decree for sale — Personal decree passed 
after 12 years and executed twice without objection — 
On objection beingraised at third execution, personal 
decree being unobjeeted held binding and execution 
within 12 years of personal decree held enforceable. 
(Vol 7) 1920 Cal 378 (378, 379). 

[8] Compromise decree in mortgage suit providing 
for passing of preliminary and final decree —Prelimirfary 
and final decrees can be passed and also personal 
decree for balance afterwards — Time for execution 
would run from the date of personal decree. (Vol 27) 
1940 Oudh 90 (91, 92) : 15 Luck 95. 

[9] Starting point of limitation — Decree executable 
after happening of contingency — Time does not run 
until contingency occurs. (Vol 26) 1939 Bom 75 (76, 
78) : I L R (1939) Bom 87 6&(Vol 7) 1920 Nag 40 (41). 

[10] Decree amended under S. 5, TJ. P. Agriculturists* 
Relief Act — Limitation under S. 48 runs from date of 
amended decree, (Vol 30) 1943 Oudh 412 (413) : 19 
Luck 292. 

14. Subsequent order. — [1] Subsequent order 
must be order passed by Court, wMeh passed decree and 
not order made in course of execution. (Vol 23) 1936 
Oudh 266 (266) : 12 Luck 244. ^ (Vol 5) 1918 All 216 
(218) : 40 AU 198 ®<(Vol 31) 1944 Lah 106 (109); I L R 
(1944) Lah 592 * (Vol 10) 1923 Lah 678 (678, 679) © 
(Vol 10) 1923 Lah 381(382)*{Vol 8) 1921 Pat 340 (340). 

[But see (Vol 27) 1940 AU 270 (272) : I L R (1940) 
All 377 (FB). ((Vol 19) 1932 All 273 : 54 All 543 (FB), 
held overruled by (Vol 26) 1939 P 0 80 ; 14 Luck 192: 
I L R (1939) Ear P C 136 : 66 Ind App 84 (P C).)'S(Vol 
27) 1940 All 107 (108) (Vol 12) 1925 Bom 503 (504): 
49 Bom 695 S' (Vol 32) 1945 Cal 154 (155) S (Vol 13) 
1926 Lah 465 (466).] 

[2] In S. 48 (1) (b) the “subsequent order” must be 
an order in the suit, in which the decree is made and an 
order which directs payment of money by the debtor or 
the surety in respect of the judgment-debt. (Vol 20) 
1933 P C 52 (54) : 12 Pat 195 : 60 Ind App 43 (P C). 

[3] Tlxz following are instances of '^suhseguent 
order'* within the meaning of S* 48 (1) (h ): — 

(a) Order of executing Court allowing time for judg- 
ment-debtor to pay up the balance of decretal amount. 
(Vol 12) 1925 Bom 503 (504) ; 49 Bom 695. 

(b) The order of the executing Court disposing of the 
execution case on the basis of the compromise. (Vol 32) 
1945 Cal 154 (155). 

(c) Decree modified by Patna High Court in 1920 — 
Transfer of execution case to Court under jurisdiction of 
Calcutta High Court — Appeal by judgment-debtor to 
Calcutta High Court from order dismissing objections 
dismissed — Application for leave to appeal to Privy 
Council — Compromise pending application — Compro- 
mise decree drawn up by Calcutta High Court in 1928 
— Order of High Court in 1928 recording compromise 
held was subsequent order of competent Court. (Vol 25) 

1938 Cal 25 (30) : I L R (1937) 2 Cal 373. 

(d) Order certifying adjustment by executing Court. 
(Vol 18) 1931 Nag 50 (51) : 27 Nag L R 150 ® (Vol 26) 

1939 Sind 93 (94, 95, 96) ; I L R (1939) Ear 502. 
(Parties entering into compromise changing mode of 
satisfying decree — Executing Court recording eompro- 

ordering parties to act upon it — Court’s order 
‘subsequent order*’) 


[4] In the following cases it was held that the orders 
were not "^subseguent orders*' toithin the meanina of 
S. 48 (1) (b) 

(i) Order merely taking notice of and referring to 
compromise. (Vol 31) 1944 Lah 106 (109) : I L R (1944) 
Lah 592. 

(ii) Order for mesne profits.(Vol 14)1927 Mad 842(843). 

(iii) Subsequent compromise order in execution pro* 
eeedings. (Vol 22) 1935 Pat 380 (381) : 14 Pat 816. 

[5] A decree directing the execution of a conveyance 
comes under the expression “directs the delivery*~in. 
S. 48. (Vol 2) 1915 Mad 407 (410). 

Section 49 — Note 1. 

[1] Decree assigned — Assignee stands in no better 
position than assignor as regards equities existing 
between original parties — That assignee had no notice of 
equities is immaterial. (1910) 12 Cal L Jour 312 (321). 

[2] Section 49 does not cover a transferee of the 
property ; it refers only to transferees of the decree. 
(Vol 30) 1943 Oudh 354 (358) : 19 Luck 1 (F B). 

[3] Assignee, henamidar for some judgment-debtors— 
Equities against those judgment-debtors do not bind 
assignee. (V ol 12) 1925 Pat 449 (450) : 4 Pat 120. 

[4] Mere claim for restitution of certain sum of money 
against decree-holder is not equity available to the judg- 
ment-debtor. (Vol 20) 1933 Cal 865 (868). 

[5] Section 49 relates to the stage of execution. 
Under this section, it is the Court executing the decree 
that has to consider whether the decree is held subject 
to any equities which the judgment-debtor could enforce 
against the original decree- holder. (Vol 6) 1919 Mad 424 
(426) : 42 Mad 338. 

[6] Transferee takes subject to right of judgment- 
debtor to set ofi mesne profits — Notice is immaterial. 
(Vol 32) 1945 Mad 381 (383) : I L R (1946) Mad 30®^ 
(Vol 20) 1933 Mad 215 (217). 

[7] Decree in favour of A against B — B obtaining 
decree against A in another suit — During pendency of 
latter suit A assigning his decree to 0 — Held B was 
entitled to set-ofi — Want of notice on part of G is imma- 
terial. (Vol 24) 1937 Rang 316 (317). 

[8] Assignment of decree— Cross-decree by judgment- 
debtor against assignor — Amount deposited under the 
assigned decree can be attached by judgment-debtor for 
his own decree. (Vol 11) 1924 Nag 46 (47) ; 19 Nag 
L R 164. 

[9] A holding decree against B — Suit by B against 
A — ^Pending suit A assigning his decree to C — Applioa-> 
tion for execution by C — jSuring execution proceeding 
B obtaining decree against A in his suit — B can claim 
equitable set-ofi for amount due to him under his decree 
against O’s claim. (Vol 26) 1938 Bom 253 (256) : I L R 
(1938) Bom 263. 

[10] Q assigning to N rights under his decree for 
money against B and N — B assigning to S rights under 
his decree against N and others — Application for exeou-’ 
tion by S against N and others — N claiming set-off of 
decretal amount assigned to him by G — N held entitled 
to such set-off as equity possessed by N against B could 
not be affected by assignment by B to S, (Vol 24) 
1937 All 351 (352) : I L R (1937) All 553. 

[11] Transferee of decree applying for transfer^ of 
decree to another Court for execution — Court 4o which 
application for transfer is made cannot go into question 
of equities under S. 49 and dismiss it on that ground* 
(Vol 24) 1937 Cal 670 (571), 
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50. (1) Where a judgment-debtor dies® before the decree has been fully satisfied,® the holder 
Legal representative, of the decree may apply to the Court which passed it to execute the same 
against the legal representative^ of the deceased. 

(2) Where the decree is executed against such legal representative, he shall be liable only to 
the extent® of the property of the deceased^ which has come to his hands and has not been duly 
disposed of; and, for the purpose of ascertaining such liability, the Court executing the decree may, 
of its own motion or on the application of the decree-holder, compel such legal representative to 
produce such accounts as it thinks fit. 

[1882, S. 234; 1877, S. 234; 1859, S. 210. See 0. 21, E. 22.] 


SECTION 50 — SYNOPSIS. 

1. Scope. 

2. Legal representative, 

3. Extent of liability of legal representative. 

4. Property of deceased. 

5. “Dies"’ — Meaning of. 

6. “Before decree has been fully satisfied.” 

6a. Holder of the decree. 

7. Application to execute against legal represen- 

tative. 

8. Execution against wrong legal representa- 
tive or without legal representative. 

9. Decree for injunction. 

1. Scope [1] Order of substitution under S. 50 

by executing Court is matter of procedure and not of 
jurisdiction. (Vol 28) 1941 Pat 139 (140, 141) ; 19 
Pat 838. 

[2] A decree cannot be executed against the legal 
representatives of a person against whom decree pur- 
ports to have been passed but who died before the 
hearing. (1913) 17 Cal L Jour 634 (636) I 5 & (Vol 7) 1920 
Nag 61 (62) : 16 Nag L B 138. 

[3] Death of defendant after hearing but before 
judgment — Decree is valid by virtue of 0. 22, E, 6 and 
canbeexecuteda gainst son of deceased judgment-debtor. 
(Vol 19) 1932 Pat 261 (264) ; 11 Pat 445. 

£41 As to liability of ancestral property for the pur- 
poses of this section, see S. 53, 

2. Legal representative. — [1] When a judg- 
ment-debtor dies during the pendency of execution pro- 
ceedings the decree-holder can apply under S. 50 for 
execution of the decree against his heirs. (Vol 7) 1920 
All 171 (171, 172) : 42 All 570. 

[2] Execution can proceed against transferee from 
legal representative. (Vol 14) 1927 Bom 93 (95) ; 61 
Bom 37. 

[3] A mitakshara son succeeding by survivorship, 
can be brought on record as legal representative of his 
deceased father. (1910) 6 Ind Cas 582 (583) (Gal). 

[4] Attachment of joint Hindu family property 

Holder of property declared insolvent— Insolvent dying 
afterwards — Undivided sons of insolvent are his legal 
representatives. (Vol 23) 1936 Bom 456 (459). 

[5] Manager of a joint Hindu family firm dying 
— Other members are his legal representatives. (Vol 2^ 
1941 Pat 596 (599) : 20 Pat 755. 

[6] A nephew of a Hindu propositus is not the legal 
representative when the propositus dies leaving also a 
widow behind him. (1910) 32 All 404 (408), 

[7] Decree against daughters for arrears of rent 

accrued due after the death of last male holder 

Daughters in enjoyment of profits — Daughters sur- 
rendering estate to reversioners — Liability under decree 
is personal liability — Eeversioners are not legal repre- 
sentatives of daughter, judgment-debtor, in respect of 
property sought to be sold within S. 50. (Vol 22) 1935 
Oal,713 (715). 

£6] Personal decree for maintenance not creating 


charge — Death of judgment-debtor — Decree cannot be 
executed against subsequent holders of property. (Vol 
16) 1929 Cal 423 (424, 425), 

[9] Suit against defendants 1 to 6 alleging to be m 
possession of deceased’s property — Deceased by will 
giving life interest to defendant 2 and vested remainder 
to defendant 4 — Defendants 4 to 6 exonerated before 
trial— After decree defendant 2 dying — Execution taken 
against property coming to defendant 4 — Defendant 4 
not being judgment-debtor or his legal representative, 
property in her hands cannot be proceeded against, 
(Vol 20) 1933 Mad 508 (509). 

[See also Notes on S. 2 (11), S. 53 and O. 22, E. 3.] 

3. Extent of liability of legal representative. — 

[1] To make legal representative or administrator liable 
decree-bolder must prove not only the amount of tbe 
assets left by tbe deceased but also tbe extent of tbe 
assets wbicb bas actually passed into tbe bands of the 
legal representative or administrator. (Vol 11) 1924 
Mad 466 (468). 

[2] Where legal representative is proved to have 
come into possession of assets of deceased, it is for such 
representative to prove extent of assets received by bim 
and to account for them. (Vol 20) 1933 Bang 309 (310). 

[3] Under S. 50 (2) tbe liability is not confined to 
tbe property which has come to tbe bands of the legal 
representative. To fasten liability on thfe legal repre- 
sentative, tbe right which has devolved must be pro- 
perty which can be disposed of for satisfying the debt. 
(1913) 9 Nag L E 137 (138, 139). 

[4] Where party on record is one of the legal repre- 
sentatives and is in possession of deceased’s property he 
cannot object to execution to the extent of assets on tbe 
ground that tbe legal representatives of tbe deceased 
have not been brought on the record, (Vol 3) 1916 
Mad 699 (700). 

[5] No person is personally liable for debts of deceased 
person— Liability can be placed on estate. (Vol 18) 1931 
Bom 229 (232), 

£6] Legal representative of a Hindu liable to the ex- 
tent of property in his hands not duly disposed of — No 
question of exemption of ancestral property as distin- 
guished from self-acquired property arising — Order 
exempting ancestral property from liability is wrong, 
(Vol 16) 1929 Lah 424 (424). 

[7] Heir possessing deceased judgment-debtor’s estate 
is liable to his creditors to the extent of assets in bis 
bands. (Vol 1) 1914 All 392 (393) ; 36 All 439. 

[8] Suit against father — Subsequent partition between 
father and son — Decree against father alone in suit 
passed subsequent to partition — Death of father — Sons 
are liable to pay pre-partition debt— But decree obtained 
againt father alone cannot be executed against separate 
share of sons. (Vol 22) 1935 Pat 275 (287) ; 14 Pat 732 
(EB). 

[9] Where payments are made by tbe legal repre- 
sentative to tbe extent of the full value of the property 
of the deceased which has come into his hands, the 
decree cannot be executed even though be may stillhave 
in his possession property which originally belonged to 
defendant. (1913) 9 Nag L E 137 (139). 
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[10] Legal representative cannot be made answerable 
for wbat has not come into his hands — Security deposit 
of deceased judgment-debtor — No provision in S. 50 for 
attachment of such deposit in execution against legal 
representative. (Vol 24) 1937 Rang 274 (274). 

4. Property of deceased, — [1] Decree against 
assets of deceased father — Property in son’s hands pro- 
ceeded against — Property does not cease to be “property 
of deceased father” by reason of son’s death. (Vol 1) 
1914 Mad 668 (669). 

[2] Mesne profits whether accruing in the shape of 
rent, or interest are for the purpose oi discharging debts 
of the deceased, assets in the hands of the legal repre- 
sentative just as much as the real estate is. (Vol 4) 1917 
Mad 536 (537). 

[3] Property received by the legal representative in his 
own right is not the property of the deceased within the 
meaning of the section. (Vol 11) 1924 Oudh 364 (365) ; 
27 Oudh Cas 262. 

[4] Tenancy not transferable — Crops grown by 
tenant’s heis are not assets of deceased — They are not 
liable to be attached. (Vol 3) 1916 Lab 313 (314). 

[5] Mortgage decree against father — Occupancy field 
sold and mortgage satisfied — Balance money is not 
assets of father in son’s hands. (Vol 12) 1925 Nag 449 
,(450). 

[6] The undivided interest of a coparcener does not, 
after his death, constitute his sisaets. (Vol 18) 1931 P C 
294 (298) : 68 Ind App 402 : 66 Mad 1 (PC). 

[7] Property obtained by son on partition with father 
is not assets of father in son’s hands within Ss. 50 and 52. 
(Vol 1) 1914 Mad 328 (330) : 38 Mad 1120. 

[8] Although a Jat governed by the ordinary agricul- 
tural custom of the Punjab has power to alienate during 
bis life-time his ancestral property for necessity but 

' when he dies without exercising this power and the pro- 
perty passes into the hands of his heirs, it ceases to be 
part of the assets of his estate and the heirs are not 
bound to account for its due disposal. (1911) 1911 Pun 
L B No. 182, page 674 (675) : 1913 Pun Be No. 4. 

5. “Dies” — Meaning of. — [1] Word “dies” in 
S. 50 means natural and not civil death, (Vol 22) 1935 
Cal 713 (714)® (Vol 18) 1931 AU 306 (307) : 53 All 529. 

6. “Before decree has been fully satisfied.” — 

[1] Once a decree has been fully satisfied there is no 
need to bring legal representative of the deceased judg* 
ment-debtor on record under S. 50. Proceedings under 
O. 21, E. 96 being between auction-purchaser and the 
claimants the legal representatives of the judgment-* 
debtor need not be added. (Vol 28) 1941 Nag 322 (324): 
I L B (1942) Nag 633. 

6a. Holder of the decree. — [1] For the definition 
of ‘decree-holder,’ see S. 2 (3). There is no provision in 
the Code that execution abates by the death of the 
decree-holder ; see O. 22, E. 12. 

7. ^ Application to execute against legal repre- 
sentative. — [1] Judgment-debtor dying during execu- 
tion — There should either be fresh execution applica- 
tion against legal representative or application for legal 
representative to be brought on record — ^If former course 
is followed decree-holder must proceed under S. 50 — 
Notice under 0. 21, B. 22 is obligatory. (Vol 23) 1936 
Mad 205 (206) : 59 Mad 461 (F B). ((Vol 11) 1924 Mad 
130 : 47 Mad 63, overruled.) 

[2] Execution apphcation against legal representative 
bf judgment-debtor without prayer to add such legal 
representative is valid. (Vol 20) 1933 Mad 568 (568, 
669). 

[3] Application for execution against deceased judg- 
* Sb^*d©btor pending — ^Fresh apphcation for execution 

legal lelpresentatives is not necessary — Execu- 


tion can be continued by substituting name of legal re- 
presentative in place of deceased judgment-debtor. 
(Vol 23) 1936 Bom 456 (457).® (1910) 34 Bom 142 
(151). 

[4] The order permitting execution against the legal 
representatives can be made ex ^arte, (Vol 15) 1928 
Bang 40 (42) : 5 Bang 775. 

[5] The legal representative is not to be proceeded 
against in execution till he has been brought on record 
(1912) 23 Mad L Jour 287 (287). 

[6] An application under this section is necessary- 

only when further execution is needed or asked for. A 
separate application merely for substituting a legal 
representative is not necessary. (Vol 23) 1936 Oudh 152 
(153) : 11 Luck 600® (Vol 8) 1921 Mad 693 (693) (Exe- 
cution not necessary for twenty years — Decree-Jb^der 
is not barred.) -r- 

[7] The application to execute the decree against the 
legal representatives should he made to the Court which 
passed the decree. (Vol 24) 1937 Pat 239 (241) ® (1894) 
18 Bom 224 (226) (Application for execution against 
legal representative lies to Court which passed the decree, 
though notice to party may be issued by transferee 
Court.) ® (Vol 21) 1934 Bom 215 (216) ®(1912) 23 Mad 
L Jour 287 (287) ® (Vol 13) 1926 Mad 411 (412). 

[8] The application for substitution of legal repre- 
sentative should be made to the Court which passed the 
decree. But if it is made to the transferee Court the de- 
fect might be waived and the acquiescing party cannot 
challenge the legality of the proceedings. (Vol 15) 1928 
P C 162 (164) : 55 Ind App 227 : 3 Luck 314 (P 0) 
[Affirming (Vol 12) 1925 Oudh 448.]® (Vol 18) 1931 All 
320 (2) (322) [Following (Vol 15) 1928 P G 162 
: 55 Ind App 227 : 3 Luck 314 (P.O.)] ® (Vol 13) 1926 
Lah 34 (35) (Application for substituting legal repre- 
sentative’s name if not made to the Court passing the de- 
cree, it is mere irregularity which is cured by S. 99.) 

[9] Question as to whether application to add legal 
representative of a deceased judgment-debtor should be 
made to the Court passing decree or to Court which is 
executing decree is one of procedure and not one of 
jurisdiction — In case of non-compliance with procedure 
defect might be waived. (Vol 25) 1^38 Bang 385 (887) ; 
1938 Bang L R 355. 

8. Execution against wrong legal representative 

or without legal representative [1] The fact that 

one of the parties in appeal to the Privy Council had 
died before the appeal was heard but his legal representa- 
tives had not been brought on record, does not make the 
Privy Council decree a nullity. (Vol 19) 1932 Pat 261 
(262) : 11 Pat 445. 

[2] Judgment-debtor dead prior to Sale — Notice to 
legal representative is necessary — Failure makes sale 
nullity and not merely irregularity, (Vol 20) 1933 Pesb 
41 (43) ® (Vol 29) 1942 Cal 436 (437, 438) : I L R 
(1942) 2 Cal 262. (Death of judgment-debtor pending 
execution — No application under S. 50 and heirs not 
brought on record — Sale held in such execution is Void 
and not merely voidable — Fact that decree executed, is 
rent decree makes no difference.) ®(Vol 13) 1926 Mad 
138 (139) ®(Vol 9) 1922 Mad 307 (309) ® (Vol 32) 1945 
Pat 1 (17) : 23 Pat 528 (FB). 

[But see (192$) 32 Cal W N 418 (420, 421). (Sale is 
mere irregularity.) ®(Vol 7) 1920 Oudh 178 (179) : 23 
Oudh Gas 349. (Do.)] 

[3] ^ Plaintiff should implead all ordinary legal repre- 
sentatives — Other legal representatives though , not 
represented through a hona fide mistake are bound if 
plaintiff was ignorant of their existence. (Vol 20) 1933 
Lah 380 (381) : 14 Lah 696 ®(1938) 40 Pun L R 25 
(26), 

[4] Decree against deceased obtained during his life- 
time — Execution of — Sons and not executors under 
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Procedure in Execution. 


Fomers of Gou'i i to 51 . Subject to such conditions and limitations as may be prescribed, the 
enforce execiihon. Court may, on the application of the decree-holder, order execution of the 

decree — 

(a) hy delivery of any property specifically decreed; 

(b) by attachment and sale or by sale without attachment of any property; 

(c) by arrest and detention in prison; 

(dj by appointing a receiver; or 

fej in such other manner as the nature of the relief granted may require: 

[Provided that, where the decree is for the payment of money, execution by detention in 
prison shall not be ordered unless, after giving the judgment-debtor an opportunity of showing 
cause why he should not be committed to prison, the Court, for reasons recorded in writing, is 
satisfied, — 

(a) that the judgment-debtor, with the object or effect of obstructing or delaying the execu- 
tion of the decree, — 

fij is likely to abscond or leave the local limits of the jurisdiction of the Court, or 
fiij has, after the institution of the suit in which the decree was passed, dishonestly trans- 
ferred, concealed, or removed any part of his property, or committed any other act 
of bad faith in relation to his property; or 

(bj that the judgment- debtor has, or has had since the date of the decree, the means to pay 
the amount of the decree or some substantial part thereof and refuses or neglects or has 
refused or neglected to pay the same, or 

(cj that the decree is for a sum for which the judgment-debtor was bound in a fiduciary 
capacity to account. 

Explanation, — In the calculation of the means of the judgment-debtor for the purposes of 
clause (b)i there shall be left out of account any property which, by or under any law or custom 
having the force of law for the time being in force, is exempt from attachment in execution of the 
decree.] 

[See 0. 21, Er. 30 to 34, 35, 53, 56 and 64 ; O. 40, B. 1 ; also Ss. 54 and 68 to 72.] 

[a] Proviso inserted by the Code of Civil Procedure (Amendment) Act, 1936, (21 [XXI] of 1936), S. 2. 

Objects and Reasons- 

*^0lause 61, — This clause states generally the powers in terms. Any limitation that may be found necessary 
of the Court in regard to execution leaving the details will be imposed by rules.’* — S. O. R. 
to be determined by rules. It will be observed that the *^Clause 52, — We have added a power to execute a 
power to direct immediate execution is no longer res- decree by appointing a receiver, on the suggestion of 

trieted to one class of suits but that it is now general the Advocate-G-eneral of Madras.” — S. 0. B, 


Section 50 (contdj 

deceased’s will made parties — No allegation as to sons 
not being in possession or intermeddling with deceased’s 
property — Auction sale held passed property to pur- 
chaser. (Vol 31) 1944 Cal 42 (43). 

9. Decree for injunction, — [1] Decree for injunc- 
tion does not run with land and cannot be enforced in 
absence of statutory provision against surviving mem- 
ber of joint family or against purchaser from judgment- 
debtor, but can be enforced against legal representatives 
joined under S. 50 and so also against transferees from 
original judgment-debtor under Transfer of Property 
Act, S. 52. (Yol 18) 1931 Bom 280 (282, 283). 

[2] Decree for permanent injunction against father 
of a joint Hindu family can be executed against sons. 
There is no distinction between the son who inherits 
the father’s estate and the son who was joint. (Yol 18) 
1931 Bom 484 (485, 488) : 55 Bom 709 ^ (Yol 18) 1931 
Bom 482 (483). [Application for proceeding should be 
under 0. 21, R. 32.] 

SECTION 51.— SYNOPSIS. 

1. Appeal. 

2. Applicability and scope. 

3. Arrest and detention. 


4. Attachment and sale or sale without attach- 

ment. 

5. Decree-holder’s application. 

6. Explanation. 

7. Limitations prescribed. 

8. Powers of the Court. 

9. Proviso to section. 

10. Receiver. 

1. Appeal [1] Finding as to judgment-debtor’s 

inability to pay is one of fact and is conclusive in second 
appeal. (Vol 29) 1942 Pat. 242 (243). 

[2] Order of committal to jail passed without juris- 
diction — Objection to its legality not taken — No appeal 
lies as no question has arisen between the parties for 
determination within S. 47. (Yol 16) 1929 Bang 161 
(161) : 7 Bang 110. 

2, Applicability and scope. — [1] Decree-holder 
can take any or all forms of execution. (Yol 25) 1938 
Pat 130 (131) : 17 Pat 248. 

[2] “Subject to such conditions and limitations as 
maybe prescribed” — Effect of these words— Madras Givil 
Buies of Practice, B. 178, which prohibits the sale of a 
decree in execution of another decree, is not ultra vires 
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as being inconsistent with the Code. (Vol 21) 1934 Mad 
692 (694) : 58 Ma.d 285. 

[3] Tenant’s rights under C. P. Tenancy Act — Effect 
of Ss. 46 (2) and 70 (2) of the Act prohibiting sale in 
execution of such rights — Their attachment for any 
other purpose, e. g., putting the fields in charge of receiver 
under S. 51, Civil P. 0. is not prohibited. (Vol 4) 1917 
Nag 197 (197) : 13 Nag L B 250. 

[4] Nature of decree-holder’s right and how it arises, 
explained — Civil Procedure Code does not create that 
right but simply gives procedure in execution and ways 
in which execution may be ordered. (Vol 29)*1942 Cai 
587 (592). 

[5] Decree transferred to Collector who proposed 

leasing — Non-agriculturist decree-holder refusing to take 
lease but asking that the land should be mortgaged to 
him which could not be done as the judgment- 
debtor was an agriculturist — Court thereupon filing the 
proceedings — Held, this was not correct and that all 
lawful methods of satisfying decree must be tried be- 
fore Court files proceedings. (Vol 16) 1929 Lab 195 
(195). * 

[6] There is distinction between execution of decree 
directing delivery of specific property and execution of 
decree for sale under simple mortgage and money decree 
— Distinction explained. (Vol 18) 1931 Pat 241 (244) : 
10 Pat 670 (FB). 

3. Arrest and detention. — [1] Execution by 
arrest of judgment-debtor — Decree-holder not debarred 
by S- 51 proviso — Court still has discretion to order 
arrest or refuse to do so. (Vol 31) 1944 Mad 191 (191, 
192). 

[2] Execution of money decree — Court cannot in 
absence of special circumstances insist that decree-holder 
should proceed only against property — But under certain 
circumstances, Court must not allow decree-holder to 
have process for arrest and detention of judgment- 
debtors. (Vol 22) 1935 Cal 127 (129). 

[3] Court cannot choose mode of execution and 
cannot direct decree-holder to proceed against property 
when he wants to proceed against person. (Vol 23) 1936 
Pesh 46 (47). 

[4] Ordinarily if the failure of the decree-holder to 
recover the decretal amount is due to the obstruction and 
bad faith of judgment- debtor, there would be very 
strong ground for ordering arrest. But when there is no 
such bad faith on the part of the judgment-debtor and 
it cannot be reasonably inferred that he is deliberately 
keeping the decree-holder out of his money, Court 
should allow reasonable period to the former to pay the 
decretal amount and if he fails in this, due to neglipnce, 
the question of his arrest should be re-considered. (1911) 
1911 Pun L R No. 246, p. 912 (913, 915). 

[5] Burden to prove circumstances justifying execu- 
tion by arrest and detention is on decree-holder. (Vol 27) 
1940 All 494 (496). 

[6] Arrest of judgment-debtor — Creditor should 
bring Lis ease within S. 51, (Vol 29) 1942 Pat 242 
(242). 

[7] Decree-holder asking for arrest of judgment- 
debtor in execution of decree cannot be compelled to 
accept payment in instalments. (Vol 17) 1930 Lah 
220 ( 221 ). 

C8] Application for execution by arrest of judgment- 
debtor — ludgment-debtot cannot object on ground that 
decreei^holder should first proceed against property and 
be peru^tted to proceed against person only on failure of 
his rem^y against property. (Vol 26) 1939 Pat 380 
(381) : 18 Pat 366. 

I ' £6] lu^ment-debtor aged sixty— Execution delayed 
’ appeal — No evidence of bad health 


— Judgment-debtor is not entitled to any consideration. 
(Vol 29) 1942 Sind 19 (21) : I L R (1941) Kar 479, 

4. Attachment and sale or sale without attach^ 
ment. — [1] Sale without attachment is not void. 
(Vol 10) 1923 Pat 45 (47) : 2 Pat 207 ^ (Vol 26) 1939 
Bom 277 (278) ; I L R (1939) Bom 420. 

[2] Mortgage-decree directing sale of property — No 
attachment is necessary. (Vol 16) 1929 Lah 90 (91) : 
10 Lah 543. 

[3] Property exempt from sale may yet not be 
exempt from attachment. (Vol 30) 1943 Lah 166 (167), 

5. Decree-holder's application — [1] It is only the 
holder of a decree that can apply for execution, and in 
the ease of a compromise decree granting allowances to 
parties to a suit and also to a stranger the latter, being 
no party to a suit or decree cannot apply for execution, 
though he can sue separately for his claim. (Vol 4) 19ilf 
Oudh 182 (184) (17 Mad 343 ; 11 Bom 153 dist.) 

[2] An application under S. 51, Civil P. 0., may be 
inferred from an act of the Court. (Vol 7) 1920 Lah 
443 (446). 

6. Explanation. — [1] Where property which is exempt 
from attachment yields an income which is not exempt 
from attachment such income may be taken into consi- 
deration in estimating the judgment-debtor’s capacity to 
pay. {Vol 30) 1943 Lab 166 (167). 

[2] Explanation applies only to proviso (b) — It is 
not concerned with proviso (a). (Vol 27) 1940 Pesh 33 
(33, 34), 

[3] Amount of pension after it is paid over to pen- 
sioner ceases to be exempt from attachment under S. 11, 
Pensions Act — Amount of pension payable month to 
month to pensioner cannot be left out of account for 
purposes of S. 51 (b) and Explanation. (Vol 31) 1944 
Mad 263 (264). 

[4] Judgment-debtor being agriculturist — Court 
while determining question of his capacity to pay decre- 
tal amount cannot take into account his agricultural 
lands and residential houses. (Vol 26) 1939 Lah 299 
(299, 300). 

7. Ifimitations prescribed. — [1] The word ‘^pres- 
cribed” in S.51 means prescribed by the rules of Sch. 1, 
Civil P. C. (Vol 29) 1942 Pat 455 (456). 

[2] All modes mentioned in this section are not open 
in every case. (Vol 23) 1936 All 495 (502) : 68 All 949 
(F B). 

8. Powers of the .Court. — [1] Civil Court is 
not empowered to execute decree by granting lease of 
judgment-debtor’s property either under S. 51 -or under 
S. 72, more so when judgment-debtors are protected 
from sale of their property by Bundelkband Land Alie- 
nation Act. (Vol 25) 1938 All 290 (291, 292) : I L R 
(1938) All 523 ({Vol 19) 1932 All 571 overruled) ^ (Vol 
24) 1937 All 699 (700, 701). 

[2] Where a Court decrees a suit for rent it should 
pass a decree for rent simply, without any limitation on 
the right of the landlord to execute a decree in any 
legal method open to him. (Vol 5) 1918 Cal 186 (186). 

[3] Power of temporary alienation derived from 
power of sale — Power to sell taken away from Court — 
Power of temporary alienation also goes away. (Vol 23) 
1936 Pesh 90 (91, 92). 

[4] Judgment-debtor in possession of movable pro- 
perty sufficient to satisfy decree but resisting execution 
for about ten years — Executing Court can properly 
mortgage his land for decretal amount. (Vol 17) 1930 
Lah 77 (78). 

9. Proviso to section, — [1] Contumacious con- 
duct on part of judgment-debtor is necessary for arrest. 
(Vol 25) 1938 Lah 692 (693). 

[2] Judgment-debtor after decree selling his property, 
receiving sale consideration but neglecting to pay 
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decretal amount — He becomes liable to be detained in 
civil prison. (Vol 25) 1938 Pesh 17 (18). 

[3] Judgment-debtor held had sufficient means to 
pay and had refused to pay. (Yol 29) 1942 Sind 19 (20): 
I L E (1941) Kar 479. 

[4] Decree for price of ear — Defendant making 
hypothecation of plaintifi’s car along with other cars 
left with him for sale or for custody, in favour of third 
party — Conduct of defendant held amounted to making 
fraudulent concealment or transfer of his properties. 
(Vol 25) 1938 Cal 448 (449). 

[5] “Sufficient means to pay debt” — Onus is on 
decree-holder. (Yol 26) 1939 Pat 22 (22). 

[6] Decree for payment of arrears of alimony under 
S. 37, Divorce Act, is decree for payment of money 
within the meaning of S. 51, Proviso — Fact that on 
arrest in execution of decree for alimony judgment- 
debtor cannot apply in insolvency under S. 55 (3), does 
not affect nature of decree. (Yol 28) 1941 Bom 17 (18). 

10. Receiver. — [1] Receiver can be appointed 
whenever it is just and convenient. (Yol 19) 1932 Mad 
193 (195). 

[See (Yol 28) 1941 Cal 240 (241). (Circumstances 
held justified appointment of receiver in execution.)] 

[2] When relief for appointment of receiver is asked 
in execution proceedings, justice and convenience of 
relief must be shown. (Yol 18) 1931 Oudh 307 (308) : 
7 Luck 203. 

[3] Reasonable grounds must be made out for appoint- 
ment of receiver — There must be danger of waste or 
-destruction of property, (Yol 20) 1933 Sind 231 (232). 

[4] Remedy by way of appointment of receiver 
cannot be claimed as of right or matter of course. 
(Yol 19) 1932 Cal 189 (192) : 59 Cal 205. 

[5] Appointment of receiver under S. 51 is subject to 
provisions of 0. 40, R. 1 — Burden to show that it is 
just and convenient to appoint receiver lies on party 
who applies for his appointment. (Yol 24} 1937 Oudh 
232 (233). 

[6] Court cannot appoint receiver in respect of pro- 
perty not subject-matter of suit. (Yol 20) 1933 ^nd 
231 (232), 

[7] Execution of mortgage-decree — Judgment-debtor 
is not entitled to apply for appointment of receiver. 
{Vol 9) 1922 Pat 369 (371). 

[8] ] Receiver can be appointed even in cases in 
which attachment cannot be made. (Yol 29) 1942 Oudh 
410 (412) : 18 Luck 147. 

[9] Provisions of O. 21, R. 30 are not exclusive and 
•do not override provisions of S. 51 or 0. 21, R. 11 m 
connexion with execution of decree for payment of 
money by means of appointment of receiver under 
O, 40, R. 1 which gives very wide powers to Court which 
can do so when just and convenient. (Vol 26) 1939 
Oudh 116 (117) : 14 Luck 538. 

[10] Where inam fields of judgment-debtor were 
granted to him for maintenance and as remuneration 
for services rendered and as such were non-alienable 
and non-attaohable, it was held receiver can be 
appointed to realise income from them to satisfy decree- 
holder’s claim. But judgment-debtor can apply for 
allowance to maintain his family. (Yol 23) 1936 Nag 
288 (288, 289) : I L R (1937) Nag 534. 

[11] Appointment of receiver in execution without 
prior attachment is not bad. (Yol 29) 1942 Mad 396 
{396, 397). 

[12] Land not liable to attachment or sale — Still 
receiver can be appointed. (Yol 29) 1942 Lah 126 (128): 
I L R (1943) Lah 179. 

[13] Jahagir unattachable — Still receiver can be 
appointed on suitable allowance to judgment-debtor— 
Same is to be determined not at the time of the order 


on estimated income but profits in receiver’s hands. 
(Yol 20) 1933 Nag 266 (267). 

[14] Where property of widow could not be attached 
as she had no power of disposition, it was held that 
decree-holder >Yas entitled to have receiver of income of 
property. (Yol 24) 1937 Mad 864 (864). 

[15] Clause directing trustees to make payment to 
treasurer — Failure by trustees to make collections and 
payment — Proper remedy is not by appointment of 
receiver in execution but by a suit under S. 92, Civil 
P. C. (Yol 23) 1936 Mad 581 (583) : 59 Mad 751. 

[16] Temple property — Receiver — When he should 
be appointed, stated. (Yol 19) 1932 Mad 193 (195). 

[17] Receiver appointed in execution proceedings — 
Other decree-holders need not apply for appointment of 
receiver of same property. (Yol 17) 1930 Mad 4 (11). 

[18] Judgment-creditor’s position is not improved by 
appointment of receiver in execution instead of attach- 
ment and sale. (Vol 17) 1930 Mad 4 (10). 

[19] Receiver appointed by Court is appointed for 
all persons interested — Moneys in hands of receiver 
cannot be spent without order from Court. (Yol 17) 
1930 Mad 4 (9). 

[20] Receiver is not agent of judgment-creditor in 
execution of whose decree he is appointed — Moneys 
realized by receiver do not become money belonging to 
judgment-creditor. (Yol 17) 1930 Mad 4 (8). 

[21] Receiver can be appointed to realise property 
outside jurisdiction. (Yol 8) 1921 Mad 119 (119). 

[22] Execution of decree against son on death of 
father — Court directing receiver to take possession of 
property in hands of son— Property situated in State- 
According to State law son not shown to be not so 
liable — Order directing appointment of receiver is not 

vires — Court in such case should direct son to 
hand over property to receiver. (Yol 25) 1938 Lah 93 
(94) : I L R (1938) Lah 305. 

[23] Section 51 should be read with 0. 40, R. 1 — 
Occupancy holding subject to prohibition of attachment 
and sale in execution contained in S. 18, Colonization 
of Government Lands (Punjab) Act — Order appointing 
receiver of such property for seven years under S. 51 
(d) is proper. (Yol 24) 1937 Lah 738 (739). 

[24] Order appointing a receiver, though made 'in 
execution, may fall within 0. 40, R. 1 and not exclu- 
sively under S. 51 (d). (Yol 14) 1927 Lah 190 (190). 

[25] Decree against member of Legislative Assembly 
— It is objectionable to appoint receiver for his salary 
if decree-holder has other remedies open (Per Derbyshire 
O. J.) (Vo\ 26)1939 Cal 428(430): ILR(1939) 1 Cal 523. 

[26] Before appointing receiver it should be seen 
whether in view of assets, amount due under decree is 
likely to be realized from profits of attached property. 
(Yol 19) 1932 Oal 189 (193) : 59 Cal 205. 

[27] Order under S. 51 appointing receiver is to be 
deemed as one under O, 40, R. 1. (Yol 19) 1932 Cal 
189 (192) : 59 Oal 205. 

[28] Simple creditor without charge on specific fund 
cannot ask for appointment of receiver. (Yol 19) 1932 
Cal 189 (192) : 59 Oal 205. 

[29] Appointment of receiver — Case should be 
made out that ordinary execution is not advantageous — 
Application for appointment of receiver to have immov- 
able property realized by sale should be made to Court 
having territorial jurisdiction over property. (Yol 17) 
1930 Oal 502 (504, 505) ; 59 Cal 964, 

[30] Section 51 entities the Court to appoint a receiver 
of rents of the estate of a deceased person for the pur- 
pose of liquidating debts against that estate, and there is 
nothing in the Code to limit such appointment to a' case 
where the debt to be discharged was a debt against the 
heirs and not against the deceased holder of the estate. 
(Yol 6) 1919 Oudh 326 (328) ; 22 Oudh Cas 194. 
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Enforcement of decree 52 , (l) Where a decree is passed against a party as the legal 

against legal representative, representative of a deceased person, and the decree is for the payment of 
money Out of the property of the deceased, it may be executed by the attachment and sale of any 
such property. 

( 2 ) Where no suCh property remains in the possession of the judgment^ebtor and he fails 
to satisfy the Court that he has duly applied such property of the deceased as is proved to have 
come into his possession, the decree may be executed against the judgment-debtor to the extent of 
the property in respect of which he has failed so to satisfy the Court in the same manner as if the 
decree had been against him personally. 

[1882, S. 252; 1877, SS. 262 and 234; 1869, SS. 203 and 210. See 0. 22, Er. 4, 5 and 12.] 


Section 51 (contd,) 

[31] A receiver can be appointed to realise the rents 
and profits in execution of a decree against a Ghatwal, 
though the Ghatwali property cannot be attached and 
sold. (1912) 39 Cal 1010 (1015) (28 Cal 483 followed.) 

[32] Decree for sale of mortgaged property — Applica- 
tion for stay of execution by judgment- debtor and 
application for appointment of receiver by decree-holder 
— Execution stayed and receiver appointed — Appoint- 
ment of receiver is just and fair. (Vol 20) 1933 All 227 
(228). 

[33] Murshidahad Act (15 [XV] of 1891), S. 5 — 
Keceiver can be appointed of rents and profits of pro- 
perties of Nawab — Question of public policy does not 
arise. (Vol 18) 1931 PC 160 (161) : 58 Ind App 215:59 
Cal 1 (P C). 

[34] Money decree against agriculturists in Bundel- 
hhand — Execution — Appointment of receiver is not 
prohibited by U. P. Bundelkhand Land Alienation Act. 
(Vol 21) 1934 All 605 (605, 606). 

[35] Decree against widow— Widow in possession of 
village in lieu of maintenance — Execution by appoint- 
ment of receiver held should be considered only if 
widow persisted in making default in payment. (Vol 30) 
1943 Alll (2) (FB). 

[36] Decree capable of execution in ordinary man- 
ner — Deceiver will not be appointed. (Vol 20) 1933 Sind 
231 (232). 

[37] Beceiver cannot be appointed in respect of agri- 
cultural land of judgment-debtor in Santal Parganas. 
(Vol 16) 1929 Pat 700 (700) : 9 Pat 368 (F B). 

[38] Applicability — Appointment of receiver — Ex- 
proprietary and occupancy tenancies — Tenancies ex- 
empted from sale under S. 23, Agra Tenancy Act, in 
execution of decree — Section 51 does not confer general 
power of appointing receiver — It merely prescribes 
mode of execution by appointment of receiver — Sec- 
tion 51 and 0. 40 go together and S. 51 is subject to 
rules in Sch. 1 of the Code — Appointment of receiver 
of such tenancies in effect amounts to dispossession of 
tenant and deprives him of his right to cultivate lands 
— Appointment in effect defeats provisions of Agra 
Tenancy Act — Keceiver therefore of such tenancies 
cannot be appointed under 0. 40, E, 1 (2). (yol 24) 
1937 All 389 (392, 393) : I L E (1937) All 542. 

[39] Interim receiver appointed at instance of 
decree-holder cannot sue for possession of property after 
sale certificate has been granted to auction-purchaser — 
In case of suit by receiver Court cannot apply provi- 
sions of Civil P. C. (1908), 0. 1, E. 10. (Vol 19) 1932 
Bang 11 (12) : 9 Bang 565. 

SECTION 52 — SYNOPSIS. 

1, Applicability and scope. 

2 , Assets. 

2a. D^ree against dead person. 

3, Decree against legal representative. 

v4,. Decree against some legal representatives. 


5. Decree against wrong legal representatives. 

6. Extent of liability — Sub-section (2). 

7. Insolvency, 

8. Legal representative, meaning of. 

9. Property in hands of third party. 

1. Applicability and scope. — [1] Section 62 does 
not provide for the reservation of property!! to satisfy 
debts. It merely states the extent and manner of 
recovering debts. (Vol 3) 1916 Mad 645 (645). 

[2] Decree against assets of the deceased debtor is only 
a money decree and does not create a charge on such assets. 
(Vol 33) 1946 Oudh 1 (4) : 20 Luck 517 © (Vol 3) 1916 
All 284 (285) (Decree under S. 62 is not decree against 
any specific property.)® (Vol 3) 1916 Mad 645 (645). 

[3] Section 62 is applicable to a case of company 
taMng assets and liabilities of another company under 
liquidation on the ground of justice, equity and good 
conscience. (Vol 26) 1939 Pat 580 (584, 586). 

[4] Registrar acting under S. 35, Presidency Small 
Cause Courts Act, can pass order under Section 52 (2), 
(Vol 22) 1935 Mad 298 (298). 

[5] Decree against son as representative under O. 22, 
R. 4 will be executed as provided under Ss. 52 and 53. 
(Vol 13) 1926 Oudh 301 (303). 

2. Assets. — [1] A decree is capable of execution 
against the 'assets’ of judgment-debtor. ‘Assets* include 
those acquired after the decree. (Vol 3) 1916 All 284 
(286). 

[2] Income accruing to deceased judgment-debter’s 
property in hands of his heir can be taken in execution 
— Heir is personally liable to the extent of income ap- 
propriated by him. (Vol 25) 1938 Oudh 46 (48) : 13 
Luck 689. ((Vol 1) 1914 Oudh 233 : 17 Oudh Cas 207, 
overruled.) ® (Vol 23) 1936 Lah 236 (236). ® (Vol 11) 
1924 Mad 630 (537) ; 47 Mad 411 (FB). 

[3] Bents and profits arising out of debtor’s immov- 
able property are his assets. (Vol 16) 1928 Oudh 40 (40): 
2 Luck 408 ® (1871) 15 Suth W R 285 (285) (Mesne 
profits.)® (Vol 4) 1917 Mad 536 (537) (Mesne profits 
are included in assets.)® (1932) 9 Oudh W N 315 (318). 

[4] Grant in lieu of maintenance — Grantee having 
heritable but non-transferable right in property — Pro- 
perty when inherited by heirs forms assets of grantee in 
hands of heirs. (Vol 23) 1936 Oudh 76 (77, 78, 79). 

[5] Where sums due for a widow's maintenance have 
become a debt, such a debt should be regarded as assets 
of the widow after her death liable' for a decree against 
her. (1887) 11 Bom 528 (633). 

[6] Decree for maintenance obtained by the widow 
against a reversioner is not assets of her deceased 
husband. (Vol 18) 1931 All 368 (369). 

[7] Decree against assets of K in hands of daughter 
— X’s share in offerings of temple attached — Conten- 
tion that share of offerings not so liable as offerings 
were future income — Share held was in daughter’s 
hands by inheritance and produced income — Hence 
income could be attached as assets of K* (Vol 23) 1936* 
All 131 (134) : 58 All 457. 
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Section 52 (contdj 

[8] Mortgage decree against father satisfied by sale of 
occupancy holding after father’s death — The balance of 
sale proceeds in the hands of the son are not assets. 
(Vol 12) 1925 Nag 449 (450). 

[9] Property acquired from maternal grandfather is 
available for payment of decree against him. (Vol 4) 
1917 Pat 146 (147) : 3 Pat L Jour 168. 

[10] Decree against son as legal representative of 
father — Joint family consisting of grandfather, father 
and son — Death of father before grandfather — Joint 
family property in hands of son held liable for debts of 
father. (Vol 21) 1934 Lah 101 (101)>J‘(Vol 26) 1939 Pat 
500 (502) (Award.) 

[11] Where a decree was against the assets of the 
father in the hands of his son, held that the property 
did not cease to be “the property of the deceased father” 
merely because the son died and it passed into the 
hands of his heirs or legal representative. (Vol 1) 1914 
Mad 668 (668, 669). 

2a. Decree against dead person. — [1] A person 
who dies pendente Me before a decree is passed against 
him is not a judgment-debtor and the decree cannot be 
enforced against his legal representatives. (Vol 7) 1920 
Nag 61 (61, 62) : 16 Nag L B 138. 

[See also Notes on 0. 22, B. 4.] 

3. Decree against legal representative. — [1] The 
plaintiff is entitled to sue the legal representative of the 
deceased debtor without proving that assets have come 
into his hands — It is sufficient if there are assets of 
which he may become possessed, (1884) 8 Bom 309 
(310) 4«(Vol 22) 1935 All 390 (391) ©(Vol 7) 1920 AU 
205 (206) ©(1911) 33 All 414 (419) ©(Vol 13) 1926 Nag 
170 (170) © (Vol 7) 1920 Nag 195 (195) (Plaintiff is 
entitled to decree on proof that assets exist — Extent of 
assets need not be proved.) 

[But see (1936) 1936 AU W B 32 (33).] 

[2] Phrase ‘out of the estate of the deceased* is 
merely restrictive — Decree must mention name of legal 
representative. (Vol 21) 1934 Mad 562 (563). 

[3] Son’s liability — Alienation by father of whole 
joint family property for debts due set aside and con- 
firmed with respect to father’s share — Suit for refund 
of balance of consideration — Son’s pious duty to pay — 
Decree granted against assets of father and son’s interest 

— Held suit was not barred — Held also decree against 
father’s assets and son’s interest was proper under 
S. 52. (Vol 4) 1917 Mad 418 (419). 

[4] The fact that the plea of pZewe administravi can 
be taken in execution proceedings when events justifying 
such a plea may have occurred subsequent to the decree 
is no reason why it cannot be taken in the suit as a 
reason for no decree being passed. (Vol 14) 1927 AU 459 
(462) : 49 All 645. 

[5] Suit against legal representative in possession of 
assets — Bepresentative may show preference in pay- 
ment of debt due to himself. (Vol 14) 1927 All 459 (460, 
461) : 49 All 645. 

[6] Certain persons being sued as representatives of 
deceased person, a decree cannot be passed against them 
as partners of a firm. (1910) 34 Bom 244 (249). 

4. Decree against some legal representatives. 

— [1] A decree obtained against some only of several 
heirs of a deceased person may be binding on the estate 
in the absence of fraud or coUusion, on the principle of 
substantial representation. (1905) 32 Cal 296 (813) : 32 
Ind App 23 (34) (P 0) (Mahomedan co-heirs.) © (1882) 
8 Cal 370 (374). (Do.). 

[2] All legal representatives need not be impleaded — 
’Plaintiff suing those legal representatives as found on 
inquiry is sufficient — Decree is effective to extent of 
assets in their hands. (Vol 21) 1934 Lah 657 (658). 


[3] Hindu law — Suit against sons and grandsons on 
mortgage executed by a deceased father — Suit decreed 
against sons as legal representatives of father but dis- 
missed as against grandsons — Interest of grandsons in 
the family property cannot he attached in execution. 
(Vol 25) 1938 P C 7 (8) : 13 Luck 61 : 32 Sind L B 
221 (P C). 

[4] Devolution of interest on two legatees — Decree 
against one wUl not bind interest of the other who was 
not a party. (1912) 24 Mad L Jour 228 (229). 

5. Decree against 'wrong legal representatives. 
— [1] Decree against person in possession of the de- 
ceased debtor’s property wrongly impleaded as a repre- 
sentative— Execution proceedings thereon will bind the 
real heir, though this is an exception to the general rule 
that a person is not bound by the execution proceedings 
to which he is no party. (Vol 6) 1919 Mad 16 (17) © 
(1885) 11 Cal 45 (49, 50} © (Vol 26) 1939 Lah 277 (278) 
(A decree against the widow as legal representative of 
her deceased husband binds the sons, though they were 
the proper representatives, but were not made parties.) 
©(Vol 15) 1928 Mad 243 (244, 245). 

[But see (Vol 21) 1934 All 474 (476) (Decree does 
not bind the rightful owner except ^ where the Court 
decides who the legal representative is.)©(1885) 9 Bom 
86 (91, 92) (Decree against mother will not bind widow 
or adopted son who are not parties to decree.) © (1913) 
15 Bom L B 41 (44) © (1888) 11 Mad 408 (411) (Decree 
against widow in ignorance of adopted son — Decree 
does not bind son as estate was not properly represen- 
ted.) 

[2] Decree against assets in the hands of a person 
who was not the real legal representative — True legal 
representative cannot be substituted in execution — 
Bemedy lies by a regular suit. (Vol 33) 1946 Oudh 1 (5)r 
20 Luijk 617©(Vol 14) 1927 Mad 197 (198, 199) © (1910) 
33 Mad 75 (77). 

[3] Execution of a decree against the holder of an 
impartible estate was sought after his death against his 
widow. The successor to the estate was not made a 
paxty to the execution proceedings, and a lease of the 
estate was granted to satisfy the decree. It was held that 
the lease did not bind the successor to the estate who 
was entitled to avoid it. (1912) 34 All 79 (83). 

[4] Mortgagor and mortgagee — Execution against 
wrong representative and not the widow — Execution 
sale while -property in hands of usufructuary mort- 
gagee — Purchaser gets only right to redeem — Sale 
held not binding on reversioners, (V ol 3) 1916 Mad 
726 (727). 

6. Extent of liability — Sub-s. (2) — [1] The liability 
of legal representative is same whether he is inpleaded 
before decree under S. 52 or after decree under S. 50. 
(1884) 7 Mad 255 (257). 

[2] Decree passed against a legal representative is 
not a personal decree and consequently only the property 
of the deceased and not the property of the l^al repre- 
sentative is to be proceeded against in execution of the 
decree. (Vol 12) 1925 Oudh 113 (113) : 27 Oudh Oas 
234. 

[3] Sub-section (2) applies only when no property of 
deceased is in possession of judgment-debtor and he fails 
to satisfy that he bad duly applied property inherited. 
(Vol 17) 1930 Lah 354 (355)©(Vol 17) 1930 Lah 204 (204) 
(Where heirs do not show that income of property is ap- 
plied to payment of debts of deceased they are personal- 
ly liable.) © (Vol 17) 1930 Lah 332 (333) (Assets of 
deceased in hands of legal representative — Legal 
representative failing to account them — Decree can 
be executed personally against him — Lapse of time in 
bringing him on record does not absolve him of his liabi* 
lity.)©(yol 9) 1922 Oudh 200 (200)©lVcl 24) 1937 Pesh 
80(80). 
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Section 52 (contd,) 

[4] Decree against legal representatives to extent 
of assets of deceased — Decree-holder n^ust first prove 
that legal representatives did take some assets — Burden 
is then shifted to legal representatives to show extent of 
assets and how they were applied. (Vol 21) 1934 Lah 
106 (107) ^ (Yol 20) 1933 Lah 447 (447) •3&(Yol 19) 1932 
Lah 383 (383) ^ (1866-68) 3 Mad H 0 B 161 (164), 

[5] Decree-holder must prove that property attached 
is part of assets — Property not dealt with at partition 
— Decree-holder must prove that it was joint family pro- 
l»erty, (Yol 21) 1934 AU 249 (250) * (1900) 4 Cal W N 
151 (152). 

[6] When a legal representative has made payments 
to the deceased’s creditor to the full extent of the property 
that came to his hands, the decree cannot be further 
executed though the decree-holder may prove that the 
representative still has in his possession property that 
originally belonged to the deceased. (1869) 12 Suth W E 
177 (178)* 

[7] Where defendant is proved to have received suffi- 
cient assets to meet the plaint debt a personal decree 
could be passed against him without waiting for execu- 
tion to determine the extent of liability. (1897) 20 Mad 
446 (447). 

[8] Creditor obtaining money decree against heir at 
law to the extent of the assets in his hands and filing 
suit for administration of estate of deceased — Adminis- 
tration order should be refused as plaintifi could obtain 
-all relief under S. 52 (2) by application in execution. 
(Yol 29) 1942 Mad 588 (589, 590). 

[9] Property of deceased in hands of Ms widow as 
executrix and not in her personal capacity can be atta- 
-ched in execution of decree against deceased — Decree- 
.'holder may not file administration suit. (Yol 27) 1940 
Bang 78 (80). 

[10] Heir obtaining property of deceased m adminis- 
tration suit — Such property disposed of before decree 
against deceased is passed — Though heir is legal repre- 
sentative of deceased, his personal property is not liable 
under S. 52 (2). (Vol 21) 1934 Bang 98 (94). 

[11] Decree against legal representative of mortgagor 
— ^Personal decree obtained against legal representative, 
mortgaged property proving insufficient — Defendant 
Jbueld personally liable to extent he failed to prove that 
he had duly applied the property. (Yol 4) 1917 Mad 536 
-(538). 

[12] Suit on promissory note executed by deceased 
grandfather decreed against estate of deceased — Decree 
is against defendants as legal representatives and limited 
to joint family estate in their hands. (Yol 19) 1932 Bom 
-522 (523). 

[13] Property held by one heir as legal representative 
— Creditor can proceed against whole property and need 
not wait for partition among heirs — Purchaser in execu- 
tion is not responsible for neglect on the part of heir in 
possession in allowing a larger portion to be sold than 
necessary. (Yol 12) 1925 Oudh 515 (516, 517). 

[14] Questions arising in an enquiry under the section 
are questions arising between parties to suit relating to 
.execution and must be decided by executing Court. (Vol 
.14) 1927 Bang 127 (127) : 5 Rang 44 ^ (Yol 18) 1931 
Nag 173 (174, 175):27 Nag L R 247 (Question of posses- 
<sion of assets.) 

[See however (Yol 12) 1925 Nag 380 (381) (The 
'question of possession of assets may be investigated in 
*1he suit or in the execution proceedings.)] 

‘ \ 05] When a decree is passed against sons for the 
rdeStff of the father, ij^is to be executed to the extent of 
the assets which have come to the hands of the sons. A 
personal decree cannot be passed against them unless 
l^f ^^ have sufficient assets, (1910) 8 Mad L Tim 105 


[16] A Muhammadan widow of a talukdar obtained 
under S. 62 a decree for dower against all heirs of 
the^ deceased — Decree realized only out of non-taluq- 
dari property — Suit for contribution against succeeding 
taluqdar — Talukdar held liable to contribute according 
to the value of the property at the date of deceased’s 
death. (Yol 25) 1938 P C 169 (174) : 65 Ind App 219 : 
32 Sind L B 772 : 13 Luck 494 (P C). 

[17] As^to liability of ancestral property for the pur- 
poses of this section, see Section 53. 

7. Insolvency — [1] Insolvency of i- legal repre- 
sentative — Before his liability for debts of deceased can 
be proved in insolvency personal decree under S. 52 is 
necessary. (Yol 21) 1934 Bang 162 (163) : 12 Rang 602. 

[2] The husband of the defendant died without 
filing any schedule after he was adjudicated insolvent 
and the vesting order was made. After bis death ;>a, 
creditor brought a suit against the widow as his legal 
representative, without impleading the Official Assignee. 
It was held that the suit was properly framed, but 
liberty was given to the creditor to prove his decretal 
debts in tbe insolvency. (1895) 22 Cal 259 (267). 

8. Legal representative, meaning of [1] Exe- 

eutor de son tort is legal representative. (Yol 6) 1918 
Nag 73 (74). 

[2] Decree against legal representative — He, too, dying, 
his own representative brought on record — Such person 
should be regarded as the legal representative of the 
original deceased debtor — It is sufficient that he is in 
possession of tbe assets of the original deceased ; it is 
immaterial how and when he got them. (1938)1938 Nag 
L Jour 176 (179, 180). 

See also Section 2 (11). 

9. Property in hands of third party.— [1] If the 
heir has disposed to a bona fide purchaser, of property 
which he has inherited from a deceased person, tbe 
creditor cannot follow such property, but can only sue 
tbe heirs who are responsible to him for tbe assets 
they receive. (1869) 12 Suth W B 177 (178). 

[2] Creditor of ancestor has general lien on assets of 
ancestor and can follow them in hands of heirs — Dis- 
posal of assets by heirs to persons who have no notice of 
creditor’s claim— Creditor’s right to follow is lost— 
Bight cannot be revived merely because heir is adjudged 
insolvent and transfer made by him is set aside, 
(Yol 21) 1934 Bang 162 (163):12 Rang 602. 

[3] Property of deceased in hands of alienee from his 
legal representative can be approached by decree-holder 
when alienation is void. (Vol 26) 1939 Lah 873 (374)1® 
(Yol 21) 1934 Lah 659 (660) (Gift of property made 
by Hindu widow in order to defeat decree-holder against 
assets in her hands — Gift is invalid and property can 
be attached.) 

[4] Creditor’s right to follow assets in legatee’s hands 
can be exercised only by suit and not merely by levying 
execution. (Yol 28) 1941 Cal 27 (28)®{Yol 17) 1930 Cal 
762 (763, 764) : 58 Cal 170. 

[5] Malabar law— Tarwad — Property devolving on 
heir can be mortgaged by him as his own — Unless 
mala fide the mortgage will prevail against tbe ances- 
tor’s creditor’s right to recover debt. (Yol 27) 1940 Mad 
22 (22, 23). 

[6] Usufructuary mortgage by legal representative, 
part consideration being to discharge the debts of tbe 
deceased — Mortgagee knowing that debts are not fully 
discharged and the consideration not utilised for the 
purpose — Subsequent decree by deceased’s creditor — 
Property mortgaged attached — Held, execution Court 
could not attach property on purely equitable grounds, 
the attachment could only be subject to mortgagee’^ 
rights. (Yol 25) 1938 Mad 684 (686). 
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53< For the purposes of section 50 and section 5*2, property in the hands of a son or other 
Liability of ances- descendant which is liable under Hindu law for the payment of the debt of a 
tral property. deceased ancestor, in respect of which a decree has been passed, shall be 

deemed to be property of the deceased which has come to the hands of the son or other descendant 
as his legal representative. 

Objects and Reasons. 


'Clause S3. — Has been added by the Committee in 
order to set at rest a question on which the High Courts 
are divided in opinion. It is true that where a son or 
grandson takes any ancestral property by survivorship 
he is bound to pay out of such property all debts of his 
ancestor not incurred for immoral or illegal pur- 
poses;^ but whether the creditor can follow the pro- 
perty iu the hands of the son or grandson in execution 
is a debatable point under the Code. The question is 

SECTION 53 — SYNOPSIS. 

1. Applicability and scope, 

2. Decree. 

3. Legal representative. 

4. "‘Property of the deceased.” 

5. “Property in the hands of a son or other 
descendant.” 

5. "‘Which is liable under Hindu law.” » 

1. Applicability and scope [1] Section 53 

enacts a rule of procedure only and does not affect the 
son’s liability for father’s debts under Hindu law. {Vol 22) 
1985 Oudh 510 (515) : 11 Luck 449»J‘ (Vol 21) 1934 All 
590 (593) (E B). 

[2] The section has no application where property 
has passed into the hands of a brother. (1904) 31 Gal 
224 (227). 

[3] Section 68 has no application where ancestor 
against whom decree is passed is still alive. (Vol 23) 
1936 Oudh 139 (139, 140) : 11 Luck 523*(Vol 21) 1934 
Mad 662 (663, 664) * (Vol 24) 1987 Nag 45 (49) : I L B 
(1988) Nag 10. 

[4] Section 53 does not negative claim of son to be 
legal representative under S. 2 (11) — Seetion 53 treats 
the property which has passed to the sont as surviving 
coparcener as being property of deceased come to the 
hands of the son. (Vol 28) 1941 Bom 28 (24) : I L E 
(1941) Bom 177 (F B). 

[5] Section 53 does not take away descendant’s right 
to contest existence of debt or illegality or immorality of 
its character. (Vol 26) 1939 Mad 867 (873) : I L B 
(1940) Mad 123. 

[See however ‘(Vol 21) 1934 Lah 438 (441) : 15 Lah 
772, (Decree under O. 34 against father — Sons are 
bound and cannot object on ground of immorality or 
otherwise.)] 

[6] Section 58 covers only case of son or other 
descendant who is to be deemed legal representative of 
his ancestor with respect to property which was liable 
for debt of such ancestor in respect of which decree is 
passed. (Vol 22) 1935 Lah 650 (651). 

[7] Suit for specific performance — Decree for alter- 
native remedy of compensation — It creates a debt 
of record without its being a decree on a debt and 
therefore S. 53 does not apply, (Vol 27) 1940 Nag 278 
(281) : I L B (1941) Nag 632. 

2. Decree. — [1] The word “decree” in S. 53 is not 
confined to money-decrees. A decree passed in respect of 
jobit family properties can be executed against the sons 
after the father’s death. (Vol 11) 1924 Mad 571 (574). 

[2] Debt incurred by an ancestor — Section applies 
when such debt passes into a decree, against his legal 
representative. (Vol 14) 1927 All 683 (684). 

, [3] "Where during pendency of the appeal before Privy 
Council, the judgment-debtor dies and no substitution of 


merely one of procedure, and the Committee have come 
to the conclusion that any controversy between the par- 
ties with regard 'to the liability of the son or grandson 
to pay the debts of his ancestor should be determined 
in execution, it being open to them to raise any objec- 
tion or defence in such proceedings which they might 
have raised in a separate suit instituted by the creditor, 
the clause in question not imposing upon them a greater 
liability than that imposed by the Hindu law.” — S. O. B, 

his heirs is made and the Privy Council passes a decree, 
such decree is not a nullity and it can be executed 
against the property of the deceased in the hands of his 
sons as provided by S. 53. (Vol 24) 1937 Pat 321 (322) ; 
16 Pat 316. 

[4] Suit on pronote executed by deceased grandfather 
of defendants decreed against estate of deceased — Decree 
is against defendants as legal representatives and limited 
to joint family estate in their hands. (Vol 19) 1932 
Bom 522 (523). 

3. Legal representative. — [1] Legal representative 
includes Hindu sou becoming owner of his father’s 
property by survivorship- (Vol 26) 1939 Pesh 45 (46, 47). 

[2] Hindu son with ancestral property liable for the 
debt is legal representative. (Vol 12) 1925 All 471 (472)© 
(1930) 32 Bom L R 919 (922, 923)© (Vol 10) 1923 Pat 
143 (147) : 6 Pat L Jour 451. 

[3] Son of Hindu father is his legal representative 
whether his father left private property or not and son 
can be brought on record on death of his father. (Vol 31) 
1944 Lah 473 (476, 477). 

[4] Son is not necessarily legal representative in res- 
pect of all his father’s property. (Vol 13) 1926 All 220 
(222) : 48 AU 245. 

[5] Women’s Bight to Property Act, 1937 — Deceased 
leaving movable property — Widow also is legal repre- 
sentative. (Vol. 31) 1944 Lah 473 (477). 

[6] Plaintiff obtained an injunction against two 
brothers who together with the sons of one of them 
formed a joint Hindu family. The sons were not made 
parties to the suit. After the death of the two brothers, 
decree-holder sought to execute the decree against the 
sons. It was held that the decree could not be so executed 
as the sons were neither parties to the suit nor legal 
representatives in any sense, (Vol 5) 1918 Bom 165 (166): 
42 Bom 438. 

[7] See also Notes on Ss. 2 (11), 50 and 0. 22, B. 3. 

4. “Property of the deceased,” — [1] Provident 
fund of deceased judgment-debtor paid to dependent 
m'mor son under Provident Funds Act, S. 4 (i) — Such 
fund is property of the son, and is not an asset of the 
ancestor, hence not liable to attachment for father’s 
debt. (Vol 21) 1934 Mad 173 (174) : 57 Mad 440. 

[2] Decree against Hindu father — Although lands 
inherited by agriculturist son cannot be attached, the 
rents thereof are liable to attachment for satisfaction of 
the decree to extent of property inherited though such 
rents have not come into his hands at the time of his 
father’s death. (Vol 16) 1929 Bom 233 (235) : 53 Bom 
463. 

[3] Decree against assets of deceased father — Property 
in the hands of the son proceeded against — Property 
does not cease to be “property of deceased father” by 
reason of son’s death. (Vol 1) 1914 Mad 668 (668, 669). 

[4] Where decree is passed ostensibly against the son 
but is really against the assets of the deceased father. 
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Section 53 (contd.) 

the compensation in respect of forest dues from Govern- 
ment becoming due after death of the father and 
received by the son, are liable to attachment in execu- 
tion of the decree. (Vol 17) 1930 Hag 134 (134). 

5. Property in the hands of a son or other 
descendant.*' — [1] “Descendants” do not include a nep- 
hew. It is only son or other lineal descendants who come 
within scope of S. 63. (Vol 10) 1923 All 539 (540):45 All 
455. 

[2] A decree obtained against a member of a joint 
family, even if it be for a debt binding on the family, 
cannot be executed against the shares of other members 
of the family unless they are the sons of the judgment- 
debtor. (Vol 24) 1937 Mad 472 (474). 

[3] Hindu brothers — Pronote hy elder — Decree on — 
Younger brother not impleaded — Execution against share 
of younger brother not allowable — Section 63 does not 
apply. (Vol 22) 1935 Mad 145 (146). 

[4] The expression “property in the hands of a son” 
in S. 53, does not necessarily signify tangible property 
exclusively possessed by son without any co-sharer or 
co-parceners; it means and includes the undivided share 
of the son in the joint family property held by him 
along with other co-parceners. (Vol 22) 1936 Oudh 510 
{515):11 Luck 449. 

[53 A person who has obtained a decree against the 
father can proceed at once against the property in the 
hands of his son who is liable under Hindu law for the 
payment of the debt of his deceased father. (Vol 19) 1932 
Pat 261 (264);11 Pat 445. 

[6] If sons and grandsons are also impleaded and the 
suit is dismissed against them, then, their interest is not 
liable for the debt. This position is not available for 
subsequently born sons or grandsons and their undivided 
interest must be held lig,ble under S. 53. (Vol 31) 1944 Oudh 
131 (134):19 Luck 4814‘(Vol 20) 1938 Oudh 309 (312): 
8 Luck 700. 

[7] Property which is not self-acquired property of 
the sons but has come to them from their father by 
survivorship is liable to satisfy decree under 0. 34, E. 6 
against the assets of the father. (1910) 11 Oal L Jour 
362 (364). 

[8] An obligation incurred by father under a surety- 
ship bond can be enforced as against the son by attach- 
ment and sale of his undivided share in joint family 
property. (Vol 22) 1935 Oudh 610 (516):11 Luck 449. 

[9] Sons are liable for debts of father to extent of 
joint family property in their hands even though father 
dies during lifetime of grandfather. (Vol 20) 1933 Lah 
857 (858) : 15 Lah 50. 

[10] A decree obtained against the father as a tres- 
passer, can be executed against the property in the 
hands of the son, even though he is not a party to the 
suit and had partitioned from his father prior to decree. 
Section does not say that the property should belong to 
the deceased or it should come into the hands of the 
son as the legal representative. (Vol 30) 1943 Mad 415 
(415, 416). 

[11] A decree against E — On B's death it was 
tried to be enforced against B’s sons and ‘O’ a brother 
of B, on the ground that B and 0 constituted a joint 
Hindu family and 0 was a legal representative of B — 
E^eld in the presence of B's sons 0 is no legal repre- 
sentative and so the property of the deceased in the 
hands , of JB’s sons only could be proceeded against. (Vol 
24) 1937 Oudh 327 (328) : 13 Luck 241. 

6. ** Which is liable under Hindu law”.— [1] 
Sections 47, and 53 can be extended even to property 
which comes into legal representative’s hands by parti- 
tion before judgment-debtor’s death. (Vol 18) 1931 Sind 
Sind LE 374>3&(Vol 26) 1939 Sind 258 (260): 


[2] The whole of the ancestral and not merely that 
portion of it in the hands of a Mitakshara son, which 
upon partition would have represented the interest of 
the father, if a partition had taken place during his 
lifetime, is liable for satisfaction of the judgment-debt 
in execution of a decree passed against the deceased 
Mitakshara father, where the loan was not contracted 
by the father for immoral purposes. (1912) 16 Cal L 
Jour 85 (86) * (Vol 31) 1944 Nag 360 (361) : I L E 
(1945) Nag 409 ^ (Vol 11) 1924 Oudh 393 (393) : 27 
Oudh Cas 111. 

[3] A decree against a father, when it is not illegal 

or immoral, under Hindu law is a debt which the son 
is under an obligation to discharge. (1904) 27 Mad 243 
(246, 250) -f (Vol 10) 1923 All 124 (125) (1896) 20 

Bom 385 (389) (Vol 17) 1930 Mad 257 (258). 

[4] Sons who take the property of their father ob- 
tained by him in a partition among them are liable tor 
the decree of costs against him and property in their 
hands is liable to attachment. (1913) 19 Ind Gas 262 
(252) (All). 

[5] A decree-holder who has a decree against a 
Hindu father can proceed in execution after his death 
against the joint ancestral property in the hands of his 
son and can treat the son as the legal representative ot 
his judgment-debtor provided the property is liable 
under the Hindu law for the debt. (Vol 12) 1925 
All 471 (472). 

[6] Mortgage decree against Hindu father — Proceed- 
ings in execution may be continued against sons. S. 53 
makes sons legal representatives of father in respect of 
property which descends to them and which has been 
made liable for the satisfaction of the decree passed by 
Court. (Vol 10) 1923 Pat 142 (147). 

[7] Decree against father lambardar for amount col- 
lected by him as well as for amount remaining uncol- 
lected due to his negligence — ^Father dying before any 
property attached in execution — Joint family property 
in hands of son is liable for payment of decretal debt. 
(Vol 20) 1933 All 110 (110). 

[8] Hindu son is legally bound to provide out of 
estate descending to him maintenance payable by father 
— Maintenarvce can be enforced against entire property 
and not only against one charged with it. (Vol 26) 1939 
Pesh 45 (46, 47). 

[9] Mortgage decree against father in Hindu joint 
family governed by Mitakshara — It can be executed 
against his son, though not a party to suit, but who* 
claimed the property by survivorship. (1906) 33 Gal 
676 (677, 678). 

[10] Section 63 applies even if there is decree against 
father in respect of pre-partition debt binding on pro- 
perty allotted to son in partition — Word ‘debt’ includes 
pre-partition debt which includes liability for mesne 
profits though determined in a suit after partition 
(Per Cornish *7.). (Vol 24) 1937 Mad 610 (615, 616) : 
I L E (1937) Mad 880 (F B). 

[11] Suit against father — Decree against father 
alone passed after a partition had already been effected 
between father and sons — Death of father — Held^ 
though sons are liable for the pre-partition debts, a 
decree against father alone cannot be executed against 
the separate share of the sons. Section 53 does not apply, 
(Vol 22 1935 Pat 275 (287) : 14 Pat 732 (FB) [Wort J. 
contra.) 

[12] The descendant is entitled to show that he 
received no joint family property from his ancestor, 
that the debt was one for which he was not liable under 
Hindu law, or such debt was non-existent. (1907) 34 
Cal 642 (647, 648, 654). 

[13] Watan property is not to be regarded as pro^ 
perty inherited by son. (Vol 28) 194L Bom 144 (146)4^ 
(Vol 21) 1934 Bom 116 (117) ; 58 Bom 218. 
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54. Where the decree is for the partition of an undivided estate assessed to the payment of 
Partition of estate or revenue to ®[the Crown], or for the separate possession of a share of such an 
separation of share. estate, the partition of the estate or the separation of the share shall be made 
by the Collector or any gazetted subordinate of the Collector deputed by him in this behalf, in 
accordance with the law (if any) for the time being in force relating to the partition, or the separate 
possession of shares, of such estates, 

[1882, S. 265 ; 1877, S. 265 ; 1859, S. 225. See Ss. 67 to 72.] 

[a] Substituted by A. O. for “the Government**. 


Section 53 (eontd.) 

[14] A personal decree under S.90, T. P; Act, against 
a legal representative to be realised out of the property 
belonging to the deceased personally cannot be executed 
against property which passed by survivorship to the 
son of the deceased. (1911) 9 Ind Cas 631 (632) (All). 

[15] In the ease of Hindu impartible estates the 
debts of a deceased zamindar are not enforceable against 
the estate in the hands of the successor. (1904) 31 Cal 
224 (227). 

[16] Impartible estate which was exclusively owned 
by a deceased holder is assets in the hands of legal 
representatives under S. 234 of the Code of 1882. (1909) 
32 Mad 429 (432). 

[17] Ancestral property of a deceased Jat judgment- 
debtor is not an asset in the hands of his heirs for 
purposes of S. 234, Civil P. C. of 1882, unless it is 
specifically charged in his lifetime by the original debtor 
for his debts. (1911)1911 Pun W E No. 80, p. 207(207). 

[18] The objection by the heir of a judgment-debtor, 
against whom a decree had been passed, that the debt 
was not one incurred for necessity, can be decided in 
execution without recourse to a separate suit, (1912) 
1912 Pun W R No. 243, p. 645 (647). 

[19] Execution proceedings instituted after the death 
of father who alone was party to money suit — Decree 
cannot be executed against joint family property or any 
part of it in the hands of the son, when the proceeding 
is not in continuation of attachment of property affected 
during father*s lifetiine. (1894) 16 All 449 (464). 

[20] Decree against father alone — Sons not parties 
to jsuit actually or even constructively — Subsequent 
adjudication of father as insolvent — Question of 
discharge of father’s debts by sons under pious obligation 
doctrine is for insolvency Court and not for executing 
Court. (Vol 29) 1942 Mad 732 (733). 

SECTION 54 — SYNOPSIS. 

1. Applicability and scope. 

2. Decree for partition. 

3. “Estate,** meaning of. 

4. Partition by Collector. 

1. Applicability and scope. — [1] In a decree for 
partition the mode of partitioning revenue paying 
mahals cannot be ordered, (Vol 11) 1924 Oudh 360 (364). 

[2] A suit for partition by a tenure-holder having the 
right for partition of the whole estate comes within the 
meaning of S. 54. (Vol 18) 1931 Cal 104 (105). 

[3] Decree for partition of portion of undivided estate 
is outside scope of section. (Yol 20) 1933 Mad 259 (259): 
56 Mad 443. 

[4] Section 54 applies only where decree is for parti- 
tion of land by metes and bounds. (Yol 4) 1917 Low Bur 
126 (127) : 8 Low Bur Rul 338. 

[5] Words “separate possession of a share of such an 
estate** contemplate the case of a man whose right is to 
the possession of an aliquot part or share of the whole 
undivided estate considered as one. (Yol 18) 1931 Cal 
93 (95) ; 58 Cal 122. 

[6] Object of the section is to protect the revenue dile 
-to Government. Also the Collector is more qualified to 
deal with the matter than the civil Court. (1889) 16 
Cal 2Q3 (205). 


[7] OivU Court can decree partition of revenue paying 
estate. (Yol 4) 1917 Pat 637 (638) : 2 Pat L Jour 221. 

[8] Decree for partition of revenue paying estate 
passed by civil Court — Subsequent partition obtained 
from CoUector does not supersede former decree. (Yol 21) 
1934 Pat 365 (366) : 13 Pat 637. 

2. Decree for partition [1] It is not necessary 

under S. 54 to ask for division of revenue. (Yol 18) 1931 
Cal 104 (105)«r (Yol 18) 1931 Cal 93 (95) : 58 Cal 122>5 
(Yol 20) 1933 Mad 259 (259) : 56 Mad 443. 

[See however (1897) 24 Cal 725 (734) {EB)>$.(Yol 21) 
1934 Pat 365 (366) : 13 Pat 637 (Yol 20) 1933 Pesh 
101 (103).] 

[2] Decree for partition must not be so framed as to 
divest the Collector of the powers conferred upon him 
under S. 54 and 0 20, E. 18. (Yol 30) 1943 Sind 7 (8, 9): 

I L E (1942) Ear 162. 

[3] Unless decree, not containing directions as required 
by O. 20, E. 18 (1), is corrected the plaintiS cannot ask 
for transfer of proceedings to Collector under S. 54. 
(Vol 22) 1935 Sind 192 (192). 

[4] A decree of a civil Court on an application to 
partition the lands of an estate is not a decree under the 
section and cannot be sent to the Collector for execution 
under S. 12 (2), Estates Partition Act, (1917) 1 Pat 
L W 51 (54). 

[5] Section 54 has no application to execution of 
decrees in administration suits and Collector cannot be 
directed to partition the estate. Partition can be 
correctly made by appointing a receiver. (Yol 4) 1917 
Low Bur 126 (127) : 8 Low Bur Eul 338. 

[6] For the form of a decree in suit for partition of 
property or separate possession of a share therein, see 
O. 20, R. 18. 

3. “Estate,” meaning of — [1] The word “estate** 
in this section must not be construed in a restricted sense 
but must be construed as being used in its ordinary 
signification. (1884) 10 Cal 435 (440). 

[2] Eaiyatwari estates are not estates within the 
meaning of S. 54. (1884) 7 Mad 382 (384) (P B). 

[3] Section 54 only applies to case of estate assessed 
to revenue in lump and not to those assessed at acre 
rates. (Yol IS) 1926 Rang 80 (80) : 5 Rang 206. 

[4] Where the interest of the tenure-holder is only 
in a particular mouza which is partly in one estate and 
partly in another it consists only of isolated parts of 
the two estates and is not an estate within the meaning 
of the section. (Yol 18) 1931 Cal 104 (105). 

4. Partition by Collector. — [1] Under this 
section the Court has no power to appoint a Commis- 
sioner to effect the partition, and the partition must he 
made by the Collector. (1896) 23 Cal 679 (682). 

[2] A civil Court is not competent to make a division 
of revenue paying land, even with the consent of the 
parties. (Yol 2) 1915 Oudh 28 (29) © (Yol 6) 1919 All 
140 (142) : 41 All 207 (All that the civil Court could 
do would be to declare the share of the plaintifis and 
give a decree leaving him to take steps for actual parti- 
tion in the Revenue Courts.) 

\8ee (Yol 32) 1945 Oudh 1 (3) (Decree for partition 
of revenue-paying land — Parties desiring actual parti- 
tion by arbitrator must apply to Collector.)] 

[See however (Yol 5) 1918 Pat 63 (63, 64) : 4 Pat 



622 


[THE CODE OF] OIVUi PEOCEDTTKE, 1908 


Is. 55] 


Abrest and Detention. 

S5. (1) A judgment^debtor may be arrested in execution of a decree at any hour and on any 
Arresi and detention, and shall, as soon as practicable, be brought before the Court, and his 

detention may be in the civil prison of the district in which the Court ordering the detention is 
situate, or where such civil prison does not afford suitable accommodation, in any other place which 
the ^[Provincial Government] may appoint for the detention of persons ordered by the Courts of 
such district to be detained : 

Provided, firstly, that, for the purpose of making an arrest under this section, no dwelling- 
house* shall be entered after sunset and before sunrise : 

Provided, secondly, that no outer door of a dwelling-house shall be broken open unless such 
dwelling-house is in the occupancy of the judgment-debtor and he refuses or in any way prevents 
access thereto, but when the officer authorized to make the arrest has duly gained access to any 
dwelling-house, he may Break open the door of any room in which he has reason to believe the 
judgment-debtor is to be found : 


Provided, thirdly, that if the room is in the actual occupancy of a woman who is not the 
judgment-debtor and who according to the customs of the country does not appear in public, the 
officer authorized to make the arrest shall give notice to her that she is at liberty to withdraw, and, 
after allowing a reasonable time for her to withdraw and giving her reasonable facility for with- 
drawing, may enter the room for the purpose of making the arrest : 

Provided, fourthly, that, where the decree in execution of which a judgment-debtor is arrested, 
is a decree for the payment of money and the judgment-debtor pays the amount of the decree and 
the costs of the arrest to the officer arresting him, such officer shall at once release him. 


Section 54 (contd.) 

L Jour 29 (Civil Court can partition property but only 
it oanUot partition the revenue. The Collector alone can 
do it. When he does so he can re-consider the partition 
and alter th^ partition.)] 

[8] Partition effected by Collector under S. 54 — 
Civil Court has no power to hear objection. (Vol 32) 
1945 Mad 336 (340) : I L R (1946) Mad 10 (P B) (19 
Mad 435, overruled.) © (1891) 15 Bom 527 (529) © 
(Vol 5) 1918 Pat 63 (63, 64) ; 4 Pat L Jour 29 
(Collector can review.) 

[See (1904) 28 Bom 238 (240) (Where a Collector has 
in partitioning an estate contravened the decretal 
command or otherwise acted ultra vires, his action is 
subject to the control and correction by the Court which 
passed the decree and sent it to him for execution.)® 
(1888) 12 Bom 371 (376) (Bad faith, contravention of 
the decree or transgression of law by Collector — Court 
can interfere.)] 

[4] The civil Court has a right of control over the 
Collector’s proceedings in execution, (Vol 1) 1914 Bind 
97 (98) : 8 Sind L R 335 ® (1890) 14 Bom 460 (451) 
(Refusal by Collector to carry out decree.)®(Vol 1) 1914 
Sind 97 (98) : 8 Sind L R 336 (Civil Court can ask the 
Collector to expedite, to revive and continue a pro- 
ceeding pendina: before him.) 

[See however (Vol 5) 1918 Bom 206 (207) ; 42 Bom 
689 (A civil Court referring a case to the Collector 
under • S. 54 has no power to interfere with the Col- 
lector's proceedings therein — 15 Bom 527 followed.)] 

[5] Partition under this section means not merely 
the partition of the lands hut includes the delivery of 
shares also to respective allottees. (1887) 11 Bom 662 
(663) ® (Vol 14) 1927 Nag 300 (301) (Collector can also 
place them in possession of the crops.) 

[6] Separate possession obtained by some — Property 
left insumcient to meet remaining share — Share should 
be re-^nsted in execution by Collector. (Vol 2) 1915 
Bom 279 (280) : 40 Bom 118. 

[7] Decree for partition of revenue-paying lands — 
A^ggiication to send papers to Collector is not governed 

; Act, Art. 181 or Art. 182. (Vol 32) 1945 

. 342) (P B), , 


SECTION 55 — SYNOPSIS. 

1. Appeal and revision. 

2. At any hour and on any day. 

3. Court's duty to inform judgment-debtor fo apply 

to be declared insolvent, 

4. Court may release. 

5. In any other place which the Government may 

appoint. 

6. Insolvency, when protection. 

7. Judgment-debtor's arrest, 

8. Realization of security. 

9. Security bond by judgment-debtor. 

10. Surety — Liability and discharge of. 

11, Woman occupant, 

1. Appeal and revision. — [1] Money-decree — 
Exeeution-^udgment-dehtor arrested — Security bond 
furnished — Decree-holder applying for proceedings under 
S. 55 (4)— Notice to surety—Court ordering security to 
be realized — Such notice held also to be given under 
S. 146— Surety can appeal— Application for revision by 
decree-holder on surety’s appeal can be treated as appeal. 
(Vol 19) 1932 Bom 77 (78). 

[2] An order made under S. 55 (4) rejecting an ap- 
plication for forfeiture of security bond is appealable 
and therefore no revision lies. (Vol 4) 1917 XJpp Bur 16 
(17) ; 2 Upp Bur Rul 103. 

2. At any hour and on any day. — [1] The arrest 
of judgment-debtor on Sunday was admittedly lawful 
and the execution of the warrant could only be complied 
by bringing the complainant before Court when it next 
sat. (1907) 30 Mad 179 (180). 

3. Court's duty to inform judgment-debtor to 
apply to be declared insolvent. — [1] It is the duty 
of the Court to inform the judgment-debtor whenever 
he is brought before the Court under arrest in execution 
of a money-decree, to apply for insolvency. This must 
be done before any inquiry is made. (1909) 1909 Pun Be 
No. 16, p. 37 (38). 

[2] Failure to inform the judgment-debtor under 
S. 56 (3) that he could apply for insolvency does not 
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(2) The ®’[Proviiicial Government] may, by notification in the ^[Official Gazette], declare 
that any person or class of persons whose arrest might be attended with danger or inconvenience to 
the public shall not be liable to arrest in execution of a decree otherwise than in accordance with 
such procedure as may be prescribed by the [Provincial Government] in this behalf, 

(8) Where a judgment-debtor is arrested in execution of a decree for the payment of money 
and brought before the Court, the Court shall inform him that he may apply to be declared an 
insolvent, and that he °[may be discharged] if he has not committed any act of bad faith regarding 
the subject of the application and if he complies with the provisions of the law of insolvency for 
the time being in force. 

(4i) Where a judgment-debtor expresses his intention to apply to be declared an insolvent and 
furnishes security, to the satisfaction of the Court, that he will within one month so apply, and 
that he will appear, when called upon, in any proceeding upon the application or upon the decree 
in execution of which he was arrested, the Court ^[may release] him from arrest, and, if he fails sa 
to apply and to appear, the Court may either direct the security to be realised or commit him to 
the civil prison in execution of the decree. 

[1882, s. 336 ; 1877, S. 336. See O. 21, Hr. 37-40.]) 

[a] SibhsMuted by A. O. for '^Local Governmenfc”, [b] Substituted by ibid^ for “Local OiBeial Gazette’", 
[c] Subshtuted by the Code of Civil Procedure (Amendment) Act, 1921 (3 [III] of 1921), Section 2, for “will 
be discharged”, [d] SubsHtuted by Section 2 ibid, for “shall release”. 


Objects and Reasons. 

be attended with danger or inconvenience to the 


* ‘Clause 55 fij, second ijroviso. ^The object of this 
proviso is to prevent vexatious forms of resistance to 
execution which constantly obstruct decree-holders in the 
execution of their decrees. 

' Clause 55 — The sub-clause is intended to cover 

the case of certain persons or classes of persons whose 
summary arrest might, as in the ease of railway servants, 


public.” — S. 0. El. 

‘‘Clause 55. — We have carefully considered the pro- 
vision as to breaking open dwelling-houses and have 
come to the conclusion that it should be limited to 
dwelling-houses in the occupancy of the judgment- 
debtor.” — S. C. B. 


Section 55 ('contd.J 

invalidate a warrant of arrest which was otherwise 
legally issued. (1940) 42 Pun L B 374 (378). 

[3] When the application of a judgment-debtor to be 
declared an insolvent has been dismissed, and he is 
re-arrested in execution of a decree, he cannot claim the 
benefit of S. 55 (3) and (4) so long as the bar of the 
previous dismissal is not removed, (1911) 9 Ind Cas 121 
(121) (Sind) . 

[4] Section 55 (3) does not entitle the debtor to be 
adjudged an insolvent on an application except in eon- 
firmity with the provisions of the Insolvency law. 
(1913) 25 Mad L Jour 545 (547, 548). 

[5] Absence of note in record that provisions of S. 55 

(3) have been complied with does not necessarily indi- 
cate that they have not been complied with — ^Failure to 
comply with provisions does not invalidate arrest. 
(Vol 17) 1930 Lah 736 (736). 

[6] Under the Act of 1877, Small Cause Court 
debtors could obtain the benefit of Chapter XX of that 
Act, enabling them to be declared insolvents. (1878-80) 
2 Mad 9 (10). 

4. Court may release. — [1] A judgment-debtor 
V7ho, when brought before the Court under arrest, has 
not expressed his intention to apply to be declared an 
insolvent, is not thereby precluded from so applying 
during his imprisonment and getting himself released, 
under the Insolvency laws. (1885) 11 Cal 451 (459, 460). 

[2] Section 59 is not controlled by S. 55 (3) and (4) — 
Judgment-debtor suffering from illness should be re- 
leased. (Vol 21) 1934 Lah 807 (808). 

5. In any other place which the Government 
may appoint. — [1] Where a judgment-debtor com- 
mitted to particular jail was handed over by the officer 
arresting him of his own motion, to the officer-in-charge 
of another jail, it was held that such imprisonment 
was unlawful and the prisoner was entitled to be dis- 
charged. (1885) 11 Cal 527 (630). 

* 6. Insolvency, when protection. — [1] Judg- 
ment-debtor arrested in execution of money-decree — 


Having been adjudicated insolvent under Presidency 
Towns Insolvency Act (1909) he produced protection 
order from Calcutta High Court — He is immune from 
arrest and detention for the said debt. (Vol 17) 1930’ 
Lah 1070 (1072). 

[2] An order of adjudication will not protect a 
judgment-debtor from arrest in respect of debts not 
mentioned in the insolvency petition. (1889) 16 Cal. 
85 (88). 

7. Judgment-debtor's arrest. — [1] The appre- 
hension of a judgment-debtor by an officer arresting 
without having in his possession the warrant of arrest 
if the Oomrt executing the decree, is illegal. (1883) 5 All 
318 (321, 322). 

[2] A Nazir, who has been directed to execute a 
warrant of arrest, is not prohibited from authorizing a 
deputy to do so for him. An endorsement to this effect 
subsequent to the arrest does not invalidate the arrest. 
(1884) 6 All 385 (388). 

[3] If a warrant is addressed to the bailiff authoris- 
ing him to arrest a judgment-debtor at a place A and 
the judgment-debtor happened to be found at place B 
within the jurisdiction of the Court, bailiff can legally 
make the arrest at the latter place. (1940) 42 Pun L R 
374 (377). 

[4] The mere fact that a warrant for attachment of 
property of the judgment-debtor has been issued may 
be a sufficient ground for refusing to issue warrant of 
arrest but when the judgment-debtor has evaded pay- 
ment it would not be a sufficient ground to refuse war- 
rant of arrest. (1883) 7 Bom 301 (302). 

[5] Bailiff is not bound to show civil warrant in first 
instance, (Vol 8) 1921 Cal 79 (79, 80). 

[6] Court has no power to arrest defendant in pend- 
ing suit unless he is in contempt. (Vol 19) 1932 All 
524 (526). 

[7] Defendant entering plaintiff's baithakvrith bailiff’ 
and naib sheriff believing that judgment-debtor was 
there — No trespass is committed and plaintiff is not 



*624 


[THE CODE OF] CIVIL PBOCEDUHE, 1908 


[S. 55] 


Section 55 (contd,) 

■entitled to damages on that score- (Vol 20) 1933 Lah 
723 (724). 

[8] Provisions of S. 55 are mandatory. (Vol 15) 1928 
Cal 62 (63) : 54 Cal 782. 

[9] The provisions of this section apply, so far as 
may he, to all persons arrested under this Code. See sec- 
tion 134. For prohibition of arrest of women in execu- 
tion of decree for money, see section 66. For exemp- 
tion of certain persons from arrest under civil process, 
see sections 135 and 135A. For arrest before judgment, 
see O. 38, B. 1. 

8. Realization of security. — [1] Surety for judg- 
ment-debtor in carrying penalty under his bond — 
Amount paid by surety should be credited against decretal 
amount — Decree-holder cannot claim amount over and 
above the amount of decree. (Vol 8) 1921 Cal 559 (560). 

[2] A transferee decree-holder is entitled to have his 
decree executed against surety, on the failure of judg- 
ment-debtor to present insolvency petition. (1903) 26 
Mad 258 (259). 

[3] Security bond executed under S. 55 (4) — Judg- 
ment-debtor failing to apply within one month — Court 
discharging sureties — On remand of case on appeal Court 
holding that surety was liable — Subsequent order held 
was without jurisdiction as option to proceed against 
Judgment-debtor had already been exercised by Court 
previously in favour of surety. (Vol 24) 1937 Pat 476(477), 

[4] Judgment-debtor failing to apply within one 
month — Option as to whether security should be 
realized or judgment-debtor committed to prison lies 
not with decree-holder hut executing Court. (Vol 16) 
1929 All 377 (377, 378). 

[But see (Vol 29) 1942 Pat 506 (507, 508) : 21 Pat 
644. (Option under S. 65 (4) to proceed against surety 
or judgment-debtor is with decree-holder and not with 
Court —But Court must be satisfied that remedy chosen 
by decree-holder can be availed of.)] 

[5] AVhere cash security is deposited by a surety for 
benefit of a decree-holder to enable the judgment-debtor 
to apply in insolvency, the cash security must be paid 
to the decree-holder if the insolvency application fails 
and the Court cannot forfeit the amount to the Govern- 
ment. (1912) 39 Cal 1048 (1049, 1050). 

£6] Decree-holder maMng no attempts to execute 
against surety for about three and half years — Security 
held should not be forfeited. (Vol 28) 1941 Cal 122 (123;. 

[7] Surety’s liability — Surety executing security bond 
undertaking to pay decretal amount on default— Judg- 
ment-debtor meanwhile applying to Debt Conciliation 
Board — ^Execution ease struck off as wholly infructuous 
on date of hearing due to such application and without 
protest from decree-holder — Surety bond is cancelled in 
effect — ^Decree-holder cannot proceed to realize security 
on his refusal to accept offer-^of judgment-debtor before 
the Board. (Vol 24) 1937 Nag 269 (269, 270) ; I L R 
(1939) Nag 497. 

[8] Surety bond for payment of decree amount — No 
date given — Contract becomes operative since its accep- 
tance by Court. (Vol 16) 1928 Mad 469 (470). 

9. Security bond by judgment-debtor. — [1] 
Security bond given under S. 65 must be interpreted 
and enforced -according to conditions expressly men- 
tioned therein. (Vol 17) 1930 Lah 575 (67^. 

[2] Bond under S. 65 (4) should conform to terms of 
S; 56 (4). (Vol 29) 1942 Sind 134 (136) ; I L R (1942) 
IB^r 79 *1 (Vol 4) 1917 Mad 237 (238) (Extent of liabi- 
, hly is detennined by S. 146.) 

[3] Security bond executed under S. 55 (3) and (4) 
should be construed in light of order directing security 

,, to he given — Order on application under S. 55 and 
' ii-j^ecting ‘necessary bond* to be executed — Bond must 
' by S. 55 (4). (Vol 23) 1936 Rang 


[4] Covenants as to what would happen if the judg- 
ment-debtor’s application for insolvency was dismissed 
in the security bond are not contemplated by this 
section, and could not be enforced under this section 
(1894) 16 All 37 (39). 

[5] Presidency Towns Insolvency Act, Ss. 17 and 
18 (3) — Proceeding for arrest of judgment-debtor com- 
menced before adjudication is not inoperative, but must 
he carried to the end — On production of order of ad- 
judication, security to appear should he taken. (Vol 12) 
1925 Rang 305 (305, 306) : 3 Rang 187. 

[6] Surety executed a bond for producing the judg- 
ment-debtor on a particular day which happened to be 
a holiday ; Held that subsequent arrest of the judgment- 
debtor was in compliance with the terms of the surety 
bond. (1928) 1928 Mad W N 871 (873). 

[7] Where the judgment-debtor is arrested and 
brought before the Court or comes before it upon notice 
the Court has a discretionary power not to put the 
warrant in force if the judgment-debtor furnishes 
security for his appearance when called upon. (1898) 22 
Bom 731 (733). 

[8] This section is applicable to judgment-debtors 
under arrest but not committed to jail — When he is 
already committed to jail, he can only be discharged 
under S. 341 of the old Code (now S. 58). (1885) 8 Mad 
503 (604). 

[9] A surety bond given in pursuance of an order 
under S. 55 (4) in which the surety incurs only per- 
sonal obligation falls under Art. 6, Soh, II, Court-fees Act 
and not under Art. 57, Stamp Act. (Vol 20) 1933 Lah 
89 (90) : 14 Lah 284 (S B) 63 (Vol 21) 1934 Lah 228 
(229) : 14 Lah 708. 

10. Surety — Liability and discharge of. — 

[1] Surety becomes liable where judgment-debtor fails 
to apply for insolvency within time fixed. (Vol 15) 
1928 Lah 974 (976) * (Vol 22) 1936 Lah 918 (918). 

[2] Death of judgment-debtor discharges surety 
under S. 55. (Vol 1) 1914 Cal 162 (163) : 41 Cal 50 ® 
(1907) 29 All 466 (468). 

[3] Failure of judgment-debtor to apply within time 
makes surety liable though judgment-debtor may die 
after the time allowed — S. 55, cl. (4) does not mean 
that the Court may proceed both against the surety as 
well as the debtor. (Vol 11) 1924 Bom 428 (429) : 48 
Bom 500. 

[4] Security given under S. 55 — Failure of judgment- 
debtor to apply for insolvency — Liability of surety 
arises and does not cease even though execution pro- 
ceedings against judgment-debtor are consigned to 
record room. (Vol 22) 1935 Lah 918 (919) * (Vol 19) 
1932 Lah 492 (493). 

[6] Surety’s bond operates even after dismissal of 
execution case. (Vol 8) 1921 Fat 72 (73) : 5 Pat L Jour 
417. 

[6] Court as well as decree-holder can enforce security 
bond even in execution and although original execution 
case in which the bond was filed, was dismissed. 
(Vol 11) 1924 Pat 487 (488). 

[7] Surety’s liability does not terminate by filing 
insolvency application or dismissal of execution. (Vol 4) 
1917 Mad 237 (239). 

[8] Liability of surety on bond executed to produce 
judgment-debtor continues till judgment-debtor appears. 
(Vol 1) 1914 Mad 270 (271). 

[9] Judgment-debtor committed to prison— Surety is 
automatically discharged — Court cannot concurrently 
proceed against both. (Vol 20) 1933 Nag 38 (38, 39) : 
29 Nag L R 83© (Vol 16) 1929 Lah 479 (480)© (Vol 29) 

. 1942 Pat 506 (507) : 21 Pat 644. 

[10] For enforcement of security bond failure of both 
conditions referred to in S. 55 (4) is not necessary. 
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(Yol 29) 1942 Sind 134 (136) ; I L B (1942) Kar 19^ 
(Vol 14) 1927 Mad 1081 (1081). 

[But see (Vol 27) 1940 All 304 (304) : I L E (1940) 
All 338. (Unless there is failure both in applying for 
-adjudioation and appearance decree-holder cannot pro- 
ceed against surety.)] 

[11] Service of special notice upon debtor is not 
necessarily calling upon him to appear — It is sufficient 
if his counsel is informed that his presence would be 
necessary on next date. (Yol 23) 1936 Bang 168 (170) : 
14 Bang 190. 

[12] Security for appearance of judgment-debtor — 
Surety producing judgment-debtor and praying for dis- 
charge — Court cannot refuse. (Vol 21) 1934 Lah 962 
(962)4« (Yol 16) 1929 Lah 262 (262), 

[13] A judgment-debtor who was arrested in execu- 
tion of the decree was released on condition that he 
furnished security under this section. The surety under- 
took to produce the judgment-debtor and that he would 
file insolvency application. The decree-holders did not 
object to the bond and after producing the judgment- 
debtor on the date fixed the surety applied for cancella- 
tion of the bond and it was done. Held that the order of 
the Court was not nullity. (Yol 20) 1933 All 382 (384) ; 
55 All 548. 

[14] Surety undertaking to produce judgment-debtor 
on the date fixed must produce even though decree- 
holder remains absent. (Yol 15) 1928 Lah 974 (975). 

[15] Bond undertaken that judgment- debtor would 
-be present on specified date and that in default surety 
would produce him — Failure to produce after specified 
date when called on by Court — Surety is liable. (1937) 
-1937 Mad W N 1165 (1166). 

[16] The fact that in the meantime the judgment- 
debtor had got a protection order does not absolve 
the surety of his duty to produce the judgment-debtor 
on his adjourned date. (Yol 13) 1926 Mad 958 (959). 

[17] Surety bond executed under S. 65 (4) — But 
mirety not binding himself to do anything in case of de- 
fault — He may plead that he incurred no liability under 
the bond — ^But if decree is passed against him he cannot 
'raise this defence in execution proceedings. (Yol 20) 
1933 Mad 817 (818). 

[18] Surety cannot claim to be released from obliga- 
■tion at his pleasure — Principle of S, 130, Contract 
Act, does not apply. (Yol 29) 1942 Mad 101 (102), 

[19] Mere re-arrest of judgment-debtor does not dis- 
charge surety. (Vol 18) 1931 Bom 444 (446). 

[20] Proceedings against surety — Court has discretion 
to refuse to make an order in favour of judgment- 
creditor. (Yol 9) 1922 Bom 340 (341) : 46 Bom 702. 

[21] Section 55 does not provide that surety will be 
-efieotive only if bond is formally executed — ^Liability of 
surety is determined by undertaking given by him by 
-agreement or statement and accepted by Court. (Yol 24) 
1937 Lah 772 (776). 

[22] Surety appearing without service cannot plead 
want of notice. (Yol 1) 1914 Mad 270 (271), 

[23] To discharge surety, petition by judgment- 
debtor must be in proper form and formalities and 
within prescribed time. (Yol 15) 1928 Sind 192 (192). 

[24] Arrest of A in execution — B filing surety bond 
— On construction of bis bond held that B could not be 
-discharged from his liability in circumstances of the 
case. (Vol 20) 1933 Mad 360 (361, 362). 

[25] The security bond, under this section, has refer- 
ence only to the proceeding actually before the Court 
,and the power of the Court to realise the security in 
execution of decree cannot be exercised when the exe- 
cution proceeding, having been dismissed, Is no longer 
in esdstence. Dismissal of decree-holder's application 


operates as a discharge of surety. (1887) 14 Cal 757 
(760 761). 

[26] Where a surety was to be liable for the absence 
of the judgment-debtor on a certain date, his liability 
ends if the judgment-debtor presents on that date but 
remains absent on a further date fixed by the Court. 
(1910) 1910 Pun L E No, 51, page 128 (130). 

[27] Surety-bond under S. 55 (4) is in favour of 

Court — Decree-holder granting time to judgment-debtor 
— Surety is not discharged under Contract Act, S. 135. 
(Vol 14) 1927 Lah 336 (336). ' 

[28] Execution proceedings — Surety for appearance 
and for satisfaction of decree in case of non-production 
— Execution dismissed for default — Surety is discharged 
in absence of any indication to contrary. (Vol 21) 1934 
Lah 92 (92). 

[29] Judgment-debtor too ill to attend — Non-pro- 
duction by sureties should be excused. (Vol 16) 1929 
Lah 479 (480). 

[30] Certain persons executing surety bond under- 
taking to produce judgment-debtor on particular day — 
Mere fact that judgment-debtor is ill does not absolve 
sureties from their liability, when his illness is not such 
as to render his appearance in Court physically impos- 
sible — Obligation under bond can be successfully 
avoided only by reasons akin toa;is major. (Yol 25) 1933 
Mad 530 (530, 631). 

[31] Surety bringing judgment-debtor in Court during 
stay ordered in his favour — Conditions of suretyship are 
not fulfilled. (Yol 12) 1925 All 344 (345). 

[32] Principal debtor and surety — On construction of 

security bond, held on failure of judgment-debtor to 
file insolvency petition surety should be given opportu- 
nity to produce judgment-debtor. (Vol 22) 1935 Mad 
543 (544). , - 

[33] A surety is lighle for the default of ’his principal 
to apply for insolvency when he has agreed to produce 
him. (1910) 12 Cal L Jour 419 (422, 423). 

[34] Judgment-debtor not applying within one 
month to be decUred insolvent--No charge of failing to 
appear when required to do so, against judgment-debtor 

- Surety is liable— Time cannot be extended. (Vol 13) 
1926 Mad 286 (286). 

[35] Surety executing a bond under S. 55 (4) under- 
taking to cause judgment-debtor to file insolvency 
petition within one month and to get him prosecute it 
till end — Surety’s liability is at an end if debtor presents 
insolvency application and is duly adjudicated insolvent 

— Surety is not liable if subsequently insolvency is 
annulled, on failure by judgment-debtor to apply for 
discharge within prescribed period, (Vol 23) 193& Mad 
963 (963, 964)*(Voi 20) 1933 Nag 40 (41) : 29 Nag L B 
28. (Case of construction of surety bond— Held bond was 
intended to be as near the bond contemplated in S, 55 
(4) as possible.) 

[36] Application for being declared insolvent need 
not contain all particulars required by S. 18, Provincial 
Insolvency Act — Surety for judgment-debtor engaging 
that judgment-debtor would apply for being declared 
insolvent within 15 days — Judgment-debtor applying 
within that time — Application rejected as not contain- 
ing all particulars required by S. 13, Provincial Insol- 
vency Act — StiU liability of surety comes to end. (Y ol 18) 
1981 Bom 444 (446). 

[37] Surety for conduct of insolvency proceedings — 
Failure to apply for discharge — Surety cannot be made 
liable. (Yol 30) 1943 Mad 363 (364, 365) : I L B (1943) 
Mad 691. 

[38] Court cannot extend period of one month pr^ 
sorihed by S 55 (4) even under 148. (Yol 13) 192S 
Mad 689 (690). 

11. Woman occupant. — £1] In order to arrest 
a purdahnashin lady a special order of the Court 
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FroMbition cf arrest or de- 56. Notwithstanding anything in this Part, the Court shall 

tmtion of women in execution ^lot order the arrest or detention in the civil prison of a woman in 
of decree for money, execution of a decree for the x)ayment of money. 

[1882, S, 2id.A.] 

57, The [Provincial Government] may fix scales, graduated according to rank, race and' 
S%d)mtence~alloivance, nationality, of monthly allowances payable for the subsistence of judgment* 
debtors. 

[1882, S. 338; 1877, S. 338; see 0. 21, B. 39.1 
[a] Suhshtuted by A. O. for ^ ‘Local Government’*. 


Detention and release, 58 ^ Every person detained in the civil p)riSon in execution 

of a decree shall be so detained, — 

(a) where the decree is for the payment of a sum of money exceeding fifty rupees, fora, 
period of six months, and, 

(b) in any other case for a period of six weeks : 

Provided that he shall be released from such detention before the expiratio n of the said period 
of six months or six weeks, as the case may be, — 

fi) on the amount mentioned in the warrant for his detention being paid to the officer in. 
charge of the civil prison, or 

(ii) on the decree against him being otherwise fully satisfied, or 

( iii) on the request of the person on whose application he has been so* detained, or 
(i'o) on the omission by the person, on whose application he has been so detained, to pay 

subsistence.allowance : 

Provided, also, that he shall not be released from such detention under clause (ii) or 
clause (iii)i without the order of the Court. 

A judgment-debtor released from detention under this section shall not merely by 
reason of his release be discharged from his debt, but he shall not be liable to be re-arrested under 
the decree in execution of which he was detained in the civil prison. 


[1882, SS. 341, 342; 1877, SS. 3il, 342; 1859, S. 278.1 


Section 55 

empowering the oflioer to arrest by entering zenana of 
the house in which she resides is not necessary; the 
arr^t can he effected by breaking open into any room 
in the house, including zenana if he, the officer, is able 
to enter the house. (1881) 7 Cal 19 (20). 

Section 56 — Note 1. 

[1] A woman cannot be arrested in execution of a 
money decree under this section. (Vol 9) 1922 Nag 98 
(101) : 18 Nag L B 145, (The proposition, that no 
money-decree is possible which does not carry with it a 
right to arrest the judgment-debtor, is not correct.) 

Section 57 — Note 1. 

[1] The provisions of this section apply, so far as may 
be, to all persons arrested under this Code, see section 134. 

[2] As to the method how subsistence allowance is 

to be paid, see 0. 21, B. 39. . , 

SECTION 58— SYNOPSIS. 

1. Sub-section (1). 

2. Sub-section (2). 

1. Sub-section. (1). — [1] Section 58 does not apply 
to the case of a person imprisoned for contempt of 
Opuxt. (1879) 4 Cal 655 (657, 668). 

The Court cannot iix any term for the imprison- 
meni of a judgment-debtor, (1890) 13 Mad 141 (142). 

£3J Imprisonment on arrest before judgment becomes, 
after de<^ee, imprisonment in execution of a decree and 
the imprisonment suffered must be taken into consi- 
caloulating'the total period of imprisonment. 

431 ,(437). . 

decree payable by instalments 
' separately for default in 


the payment of each instalment. (1883) 7 Bom 10^ 
(108). 

[5] Detention in court-house cannot be regarded as- 
detention in civil prison and S. 58 does not apply.. 
(Vol 24) 1937 Lah 253 (254). 

, [6] Agreement by judgment-creditor merely to re- 

lease judgment-debtor or cancel security bond does not 
amount to adjustment of decree. (Vol 20) 1933 Sind305« 
(306). 

[7] The cost of clothing, etc., required under S. 33,, 
Prisons Act, is not ‘ ‘subsistence allowance” under S. 53 
which includes only the monthly allowance fixed by 
scale under S. 67. (1911-12) 6 Low Bur Bui 61 (61). 

[8] A payment cannot be considered to have been* 
made to the officer until he actually receives the money* 
(Vol 1) 1914 Mad 24 (24). 

2. Sub-section (2). — [1] Once the judgment- 
debtor is released from imprisonment in execution 
of a decree, he cannot be re-arrested under the same 
decree. (1893) 20 Cal 874 (878). 

[2] The discharge of a defendant from confinement, 
in jail in consequence of the plaintiff’s failure to pay 
subsistence money at the rate fixed by the Court, bam 
a second arrest and imprisonment in execution of a 
decree. (1868-69) 4 Mad H C K 76 (76, 77). 

[3] A judgment-debtor once arrested and imprisoned 
in execution of a decree, cannot be re-arrested under a 
new order for the execution of the same. (1886) 12 Cal 
652 (656, 657, 658). 

[4] Where a judgment- debtor has been arrested but 
not imprisoned, his immunity from a second arrest 
depends not only upon his having been arrested^ but> 
upon his having been imprison^ under the arrests- 
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59* (1) At any time after a warrant for the arrest of a judgment-debbor has been issued 
Beiease on ground of illne^, the Court may cancel it on the ground of his serious illness. 

(2) Where a judgment-debtor has been arrested, the Court may release him if, in its opi- 
nion, he is not in a fit state of health to be detained in the civil prison. 

(S) Where a judgment-debtor has been committed to the civil prison, he may be released 
therefrom — 

(a) by the ^[Provincial Government], on the ground of the existence of any infectious or 

contagious disease, or" 

(b) by the committing Court, or any Court to which that Court is subordinate, on the ground 

of his suffering from any serious illness. 

(4) A judgment-debtor released under this section may be re-arrested, but the period of his 
detention in the civil prison shall not in the aggregate exceed that prescribed by section 58. 

[1882, S. 653.1 

[a] Stibstihited by A. O. for “Local Government”. 


Attachment. 


60 . (1) The following property is liable to attachment and sale in execution of a decree, 
^ Property liable to attacJime^it namely, lands, houses or other buildings, goods, money, bank-notes, 
am sale %n execution of decree, cheques, bills of exchange, hundis, promissory notes, Government 
securities, tends or other securities for money, debts, shares in a corporation and, save as herein- 
after mentioned, all other saleable property, moveable or immoveable, belonging to the judgment- 
debtor, or over which, or the profits of which, he has a disposing power which he may exercise for 
his own benefit, whether the same be held in the name of the judgment-debtor or by another person 
in trust for him or on his behalf : 


Section 58 (contd.) 

(1896) 23 Cal 128 (129, 130)«* (Vol 16) 1929 Lah 361 
i362)>& (1885) 8 Mad 21 (22). 

[5] A judgment-debfcor released through mistake of jaU 
authorities can be re«arresfced but the period of imprison- 
ment already undergone should be deducted. (1911-12) 
6 Low Bur Rul 61 (62). 

[6] A judgment-debtor arrested and imprisoned in 
execution of a decree, after having obtained an Interim 
protection order under S. 13 of the Indian Insolvency 
Act, is liable to be re-arrested in execution of the same 
decree. (1902) 26 Bom 652 (657). 

[7] A judgment-debtor rdeas^ under S. 59 may be 
re-arrested, but the period of his detention in the civil 
prison should not in the aggregate exceed that prescri- 
bed in this section ; see section 59 (4). 


Section 59 — Note 1. 

[1] Section 59 is not controlled by S. 55 (3) and (4) 

Judgment-debtor suffering from serious illness should be 
released. (Vol 21) 1934 Lah 807 (80S). 

[2] Discretion exercised by lower Court under S. 59 
will not be interfered with in appeal unless it is wrongly- 
exercised — Asthma and indigestion do not constitute 
serious illness. (Vol 20) 1933 Lah 307 (308). 

[3] The provisions of this section apply, so far as 
may be, to all persons arrested under this Code, see 
section 134. 


SECTION 60— SYNOPSIS. 

1. Applicability and scope. 

2. Belonging to judgment-debtor. 

3. Debt. 

4. Objections to attachment. 

5. Saleable property. 

6. Proviso to sub-section (1)— General. 

Necessary wearing apparel, etc.— Clause(a). 
8. Tools of artisans, implements of hus- 
bandry, etc. — Clause (b). 

9* Houses of agriculturists, etc Clause (c). 

10, Right to sue for damages— Clause (e). 


11. Right of personal service — Clause (f). 

12. Stipends and gratuities allowed to pen- 

sioners — Clause (g). 

13. Wages of labourers — Clause (h). 

14. Salary— Clause (i). 

15. Salary of army officers. 

16. Salary, meaning of. 

17. Pay of persons to whom Indian Army Act 

of 1911 applies— Clause (j). 

18. Compulsory deposits — Clause (k). 

19. Allowances of public officers— Clause (1). 

20. Mere expectancy- -or other contingent or 

possible interest — Clause (m). 

21. Right to future maintenance— Clause (n). 

22. Moveable property — Exemption Cl. (p). 

23. Sub-section (2). 

24. Waiver. 

1. Applicability and scope,— [1] Objepl- of 8. 60 
is to exempt.certam property from attachment. (Vol 28) 
1936 Pesh 109 (110). 

[2] Words “attachment and sale” at the beginning 
of S. 60 must be treated separately — They do not mean 
that there can be an attachment only where a sale can 
follow. (Vol 30) 1948 Nag 1 (2) : ILR (1943)Nag 1. 

[See however (1907) 30 Mad 378 (381). (Property 
incapable of being transferred under S. 10, T. P. Act, 
cannot be attached.)] 

[3] Bight to apply for attachment is processual 
right. (Vol 15) 1928 Mad 1173 (1174) (Vol 28) 1941 

239 (240, 241). (An attachment does not give 
priority over other creditors for the purposes of rateable 
distribution.) * (Vol 2) 1915 Oudh 1 (3). 

[4] Section 60 does not apply to executions under a 
mortgage decree. (Vol 16) 1929 Rang 275 (275). 

[5] Section should be very strictly interpreted. 
(Vol 4} 1917 Lah 21 (22). 

[6] Attachment to be valid must be made in strict 
conformity with 0. 21. (Vol 22) 1935 Rang 186 (186). 

[7] All properties of judgment-debtor can be attached 
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Provided that the following particulars shall not be liable to such attachment or sale, 
namely : — 

(a) the necessary wearing-apparel, cooking vessels, beds and bedding of the judgment-debtor, 

his wife and children, and such personal ornaments as, in accordance with religious usage, 
cannot be parted with by any woman ; , * 

(b) tools of artisans, and, where the judgment-debtor is an agriculturist, his implements of 

husbandry and such cattle and seed-grain as may, in the opinion of the Court, be neces- 
sary to enable him to earn his livelihood as such, and such portion of agricultural produce 
or of any class of agricultural produce as may have been declared to be free from liability 
under the provisions of the next following section ; 

(c) houses and other buildings (with the materials and the sites thereof and the land 

immediately appurtenant thereto and necessary for their enjoyment) belonging to an 
agriculturist and occupied by him ; 

(d) books of account ; 

(e) B, mere right to sue for damages ; 

(f) any right of personal service ; 

stipends and gratuities allowed to ^[pensioners of the Crown], or payable out of any 
service family pension fund ““notified in the [Official Gazette] by ®tthe Central Govern- 
ment or the Provincial Goveriiment] in this behalf, and political pensions ; 

^h) the wages of labourers anS^ domestic servants, whether payable in money or in 
kind ; e[;Hc ^ j 

^L(i) salary to the extent of the first hundred rupees and oue-half of the remainder ; 

Provided that where such salary is the salary of a servant of the Crown or a servant of a 
railway company or local authority, and the whole or any part of the portion of such 
salary liable to attachment has been under attachment, whether continuously or inter- 
mittently for a total period of twenty, four months, such portion shall be exempt from 
attachment until the expiry of a further period of twelve months and, where such attach- 
ment has been made in execution of one and the same decree, shall be finally exempt 
from attachment in execution of that decree.] 

(j) the pay and allowances of persons to whom the [Indian Army Act, 1911, or the Burma 
Army Act applies] [or of persons other than commissioned officers to whom the Naval 
Discipline Act as modified by the Indian Navy (Discipline) Act, 1934, applies] ; 


Section 60 (contd,) 

as no limit is placed upon the extent that can be at- 
tached. (1912) 16 Ind Cas 708 (710) (Oal). 

[8] Section cannot afi€ott>roperties which are declared 
to be not attachable by any special or local laws though 
they are attachable under this section.- (1897) 21 Bom 
688 (591) (FB)®(1942) 1942 All WE(Eev) 253 (253) (Sale 
under Encumbered Estates Act, section made expressly 
applicable.) 

[9] Distress— Distress is not permitted undfer Civil P.C., 
and provisions of S. 60 cannot be applied by analogy to 
distraint. (Vol 26) 1939 Sind 276 (277):ILR(1939) Ear 566. 

[10] Orders under S. 60 are api>ealable — ^Appeals are 
not confined to grounds in Rr. 5 and 6 of O. 8. (Vol 20) 
1933 Cal 757 (767) : 60 Oal 1351. 

[11] The repeal of Act 9 [IX] of 1937 by Act 5 [V] 
of 1943 did not afiect the existing rights and liabilities 
created by that Act. (Vol 33) 1946 Bom 102 (104). 

[12] Under Section 3 o> the Amending Act, 1937, 
amendments made by S. 2 have no efiecc on proceedings 
arising out of suits instituted before 1st June 1937 and 
the Words “suits instit *ted” in S. 3 are not confined to 
proceedings on suits initiated on presentation of plaints 
alone bfit also include proceedings resulting on an award. 
(Vol 26) 1938 Sind 176 (177). 

[13] Proviso in S. 60 (2) (b) is dead law being repealed 
7 Reppaliug and Amending Act (10 [X] of 1914) (Vol 6) 
"'fUBom 32 (38) : 43 Bom 716. 

‘ to ju(^ment-debtor. — [1] All 
f to judgment-debtor cam be 


attached and sold unless prohibited by any law or 
proviso bo the section. (Vol 1} 1914 Oal 496 (497). {Eeld 
there was nothing in' Court of Wards Act prohibiting 
the attachment and sale of balance of money in the 
hands of the Court of Wards.) 

[2] Words “belonging to judgment-debtor” do not 
mean “belonging to judgment-debtor alone” but also 
belonging to him along with another. (Vol 24) 1937 Cal 
199 (200) : I L R (1937)'S Gal-.48. 

[3] Jurisdiction to attach moveables in the hands of 
another depends upon the existence of the right of 
judgment-debtor to sue for them. (Vol 5) 1918 Pat 
126 (128) ; 4 Pat L Jour 141® (Vol 19) 1932 Pat 311 
(312) : 11 Pat 584. (Money claimed as debt due to 
insolvent — Right to sue or that it was held in trust 
for him must be shown.) 

[4] Reference to disposing power is limited to context 
indicated by words that follow, namely, “whether the 
sum be held in the name of the judgment-debtor or by 
another person in trust for him or on his behalf.** 
(Vol 28) 1941 Pat 157 (159)” 

[5] Illustrative eases of property not belonging to 
judgment-debtor or under his disposal. (1884) 6 All 634 
(636) (Bonus money not actually paid,)® (Vol 18) 1931 
Bom SOO (300, 302) (Property vesting in trustees and 
payable to children of constituents on death*)® (1862-63) 
1 Bom HOB 233 (235) (Trust created for payment 
of creditors — Debtor has no interest}® (1888) .15 Cal 
329 (340) : 16 In'd App 1 (P 0). (Property held in trust 
for religious purpose. „ Specific portions too cannot be 
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(Tc) all compulsory deposits and other sums in or derived from any fund to which the Provi- 
dent Funds Act, ^[1925], for the time being applies in so far as they are declared by the 
said Act not to be liable to attachment ; 

\i(l) any allowance forming part of the emoluments of any ^[servant of the Crown] or of any 
servant of a railway company or local authority which the ^[appropriate Government] 
may by notification in the “[OflSicial Gazette] declare to be exempt from attachment, 
and any subsistence grant or allowance made to “[any such servant] while under sus- 
pension;] 

an expectancy of succession by survivorship or other merely contingent or possible right 
or interest ; 

(n) right to future maintenance; 

(o) any allowance declared by ®iany Indian law] to be exempt from liability to attachment 
or sale in execution of a decree;' and, 

(v) where the judgment-debtor is a person liable for the payment of land-revenue, any 
moveable property which, under any law for the time being applicable to him, is exempt 
from sale for the recovery of an arrear of such revenue. 

^[Explanation I.] — The partieula'rs mentioned in clauses (g)^ (h), (i), (j), (1) and (o) 
are exempt from attachment or sale whether before or after they are actually payable, ^[and in the 
case of salary other than salary of a ^[servant of the Crown] or a servant of a railway company 
or local authority the attachable portion thereof is exempt from attachment until it is actually 
payable.] 

^[Explanation II. — In clauses (h) and (i), “salary” means the total monthly emolu- 
ments, excluding any allowance declared exempt from attachment under the provisions of clause (1)^ 
derived by a person from his employment whether on duty or on leave.] 

^LExplanation III. — In clause (1) “appropriate Government” means — 

( i) 83 respects any •[person] in the service of the Central Government, or any servant of a 
Federal Railway or of a cantonment authority or of the port authority of a major port, 
the Central Government; 

(n) as respects any •[person] employed in connexion with the exercise of the functions of the 
Crown in its relations with Indian States, the Crown Representative; and 

(in) as respects any other ^[servant of the Crown] or a servant of any other railway or local 
authority, the Provincial Government,] 

Section 60 (contd,) [6] Illustrative cases of property belonging to jiidg- 

attached or sold*on the ground that a margin of profit ment-debtor or under his disposal. (1913) 37 Bom 471 
was available to the trustee after performance of trust (477, 478). (Assurance for benefit of wife — Failure to 
duties.)*© (Vol 11) 1924 Lah 335 (835), (Crops raised by appoint trustee — Becomes part of estate of deceased.) 
heir after tenant’s death.) ©(Vol 24} 1937 Mad 424 (426, ©(1893) 17 Bom 503 (506). (Donor and donee— Property 

427) : I L B (1937) Mad 1004. (Hindu father and shares to revert to donor on death of donee — Donor has 

of sons after partition.)© (Vol 22) 1985 Mad 181 (182, interest.) ©(Vol 15) 1928 Gal 518 (521, 522) : 55 Cal 

183): 58 M|id 693 (FB), (Promissory note in the name 1316. (Sons of assured where nominee under policy has 
^ third person holding in trust for judgment-debtor)© been appointed.) ©(Vol 16) 1929 Lah 606 (600, 601). 
(Vol 31) 1944 Nag 144 (144) ; I L B 1944 Nag 711 (Property in the hands o| administrator after paying 
(Moneys in provident fund.) ©(Vol 25) 1938 Nag 24 (27): all expenses and debts.) ©(Vol 13) 1926 Lah 7 (7), (Pro- 
I L B (1938) Nag 136, (Hindu father and shares of sons perty in the hands of the mother of the deceased pro- 
after partition.) ©(Vol 16) 1929 Pat 97 (98) : 8 Pat 478. prietor can be attached for debts of the previous holder 
(Money deposited as security for costs in appeal is a pro- as she holds it only as representative of her husband 
perty over which the depositor has no disposing power.)© by virtue of her marriage in the family .)©(1912) (1912) 
(Vol 12) 1925 Pat 372 (374) (Debt due to debtor Pun L B No. 220 ; 1912 Pun Be No. 89. (Amount 

in his capacity as trustee.) ©(Vol 29) 1942 Bang 59 (60) : of fine paid after reversal of sentence.) © (Vol 32) 

1941 Bang L B 759. (Amount of cheque before it is 1945 Mad 278 (279). (Hindu father and joint family 
paid.)© (Vol 27) 1940 Bangl (3) : 1939 Kang L B 649 estate.) ©(Vol 18) 1931 Mad 511 (512). (Prope^y sold 
tFB) (Hire-purchase — Purchaser not owner till the in auction — Judgment-debtor has interest till con- 
entire cost is paid.)© (Vol 3) 1916 Low Bur 21 (21) firmation of sale.) ©(1890) 13 Mad 242 (246, 247). 
(After divorce, a wife under the Buddhist Law ceases to (Letters with their contents held in trust for or on be- 
have any interest in the joint pro^rty of her husband* half of judgment-debtors.) ©(V ol 33) 1946 Oudh 20 (26). 
and herself, )5&(19 10) 8 Ind Cas 992(994) (Low Bur) (The (Life tenant and estate with power of alienation.) 
Jrd share of the wife in let-tet-paw property, thongh ©{Vol 25) 1938 Pat 464 (464). (Unless a thiha tenure 
not alienable can be attached in execution of a decree comes to an end with the period for which arrears of 
against the wife, with the husband’s consent.)® (Vol 26) rent had been decree'd, the judgment-debtors have an 
1939 Sind 15 (17). (Mutual benefit fund — Assignment — interest which would prima facie appear to be sale- 
Trust in favour of assignee created after death could able.)©(Vol 18) 1931 Pat 76 (76, 77). (Besiduary legatee’s 
not be attached after death.) vest^ interest.) ©(Vol 7) 1^0 Pat 468 (468). (Arrears 
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(2) Nothing in this section shall be deemed — 

K ] to exempt houses and other buildings (with the materials and the sites thereof and the 
lands immediately appurtenant thereto and necessary for their enjoyment) from attachment or sale 
in execution of decrees for rent of any such house, building, site or land, ^ ] 

t[ - - * - - ] 

[18B2, S. 266; 1859, S. 205.] 

[a] Substituted by A. O. for “i^ensioners of tlie Government’*, [aa] For such a notification, see Gazette of 
Mia, 1909, Pt. I, p. 5. [b] Substituted by A. 0. for “Gazette of India”, [c] SubsUtuted by A. 0. for “the 
Governor-Genexal in Couneii”. [d] Clauses (h) and (i) were sihbstituted for the original clauses (h) and (i) by 
the Code of Civil Procedure (Second Amendment) Act, 1937 (IX of 1937), S. 2. (4-3-1937). These amendments 
have no efiect in respect of any proceedings arising out of any suit institute before 1-6-1937, see ibid»f 
S. 3. [e] The words “and salary to the extent of the first hundred rupees and one half the remainder of such, 
salary’* were 07mttcd by the Code of Civil Procedure (Amendment) Act, 1943 (V of 1943). [f] Clause (i) and 
the proviso thereto were substituted for the original clause (1) and the proviso, ibid, [g] Substituted by A. 0. 
for “Indian Articles of War apply”, [h] Inserted by the AmSiding Act, 1934 (XXXV of 1934), Section 2 
and Schedule, [i] Stihsiituted by the Code of Civil Procedure (Second Amendment) Act, 1937 (IX of 1937), 
Section 2, for “1897”. [j] Clause (1) was substituted, ibid, for the original clause. See also foot-note d above, 

[k] Substituted for “public officer” by the Code of Civil Proeeduro (Amendment) Act, 1943 (V of 1943), S. 2. 

[l] The words “appropriate Government” were S2<bsti^?4f^£fbyA.O. for “Governor-General in Council”. [niJThe 
words “Official Gazette” were substituted ibiiZ, for “Gazette of India”, [n] Substituted for the words “any such 
officer or servant” by the Code of Civil I’rocedure (Amendment) Act, 1943 (V of 1943), S. 2. [o] Suhsiituied 
by A. 0. for “any law passed under the Indian Councils Acts 1861 and 1892”. [p] The original Explanation 
was re-immhered Explanation 1 by the Code of Civil Procedure (Second Amendment) Act, 1937 {IX of 1937), 
S, 2 and the words within square brackets wore inserted, ibid, [q] Explanation 2 was inserted by S. 2 of the 
Code of Civil Procedure '(Second Amendment) Act, 1937.{IX of 1937). [r] Explanation 3 was inserted by A. 0. 
[s] Substituted for the words “public officer” by the Code of Civil Procedure (Amendment) Act, 1943 (V of 
1943), S. 2. [t] Letter and brackets “(a)”, word “or** and clause (b) were re'pealed by the Bepealing and 
Amending Act, 1914 (X of 1914), S. 3 and Sch. II. 


. Section 60 (conid,) 

of rent accrued due during lifetime of ghatwal belongs 
to him.) •3E‘(Vol 28) 1936 Pesh 88 (89). (Benami pur- 
chaser is the owner till disproved.) 

3. Debt. — [1] The word “debt” means a sum of 
money which is presently payable or will become pay- 
able in future by reason of present obligation— It is an 
actually existing debt perfected and absolute and not a 


mere sum of money payable at a future date on the 
happening of an uncertain Contingency. (Vol 29) 1942 
Lab 275 (278) : I L B (1943) Lab 17 (FB). (Unpaid 
purchase money is a debt.) |»J'(1894) 16 All 286 (294). 
(Principal’s or vendor’s claim against agent or vendee 
even with respect to uncertain amount due is a debt.) 
5<(Vol 30) 1943 Bom 258 (258). (Moneys in the hands 
of Gpllfictor payable to an inamdar for services rendered 
is debt.) iS&CVol 24) 1937 Bom 382 (383), (Amount due 
under policy is debt.) '$'(Vol 12) 1925 Cal 561 (563). 
(Accrued debt is attachable though its payment is 
deferred.) S&(1900) 27 Cal 38 (41, 42). (Monthly main- 
tenauce allowance before it has fallen due is not debt.) 
©(1905) 9 Cal W N 703 (704, 705), (Accrued debt but 
payment deferred is attachable.) ©(Vol 29) 1942 Lab 
234 (236) : I L B (1948) Lab 746. (Unpaid mortgage 
money is not debt.) ©(Vol 24) 1937 Lab 608 (609). 
(Unpaid purchase money.) ©(Vol 23) 1936 Lab 727 
(728, 729) : 17 Lali 270. (Unpaid mortgage money is 
not debt— .(Vol 22) 1935 Lab 141 mversed.T © (Vol 20) 
1939 Pat 77 (79) : 17 Pat 706. (Bemuneration which 
has become due though it has not become payable till 
after certain time can be attached.) ©{Vol 7) 1920 Low- 
Bur 46 (46, 47). (Debt not payable immediately.) 

[2] There is' no debt until an obligation has been 
fully incurred. . (Vol 29) 1942 Sind 47 (49) : I L B 
(1941) Kar 401 ©(Vol 15) 1928 All 193 (193) ; 50 All 
507. (Bent not due is not debt.) ©(1909) 31 All 304 
unearned salary is not a debt.) ©(Vol 18) 
288 (290). (Where vendee withheld part of 
the porcha^-'money on condition that it would be paid 
on actual delivery of the house that ^yas bought and there 
>vas no such ddfvery — Held, it was doubtful under the 
^ debt was due from the vendee.) 
. 1938 Lah 533 (534) : I L B (1938) Lab 546. 


(Compensation nnoney in hands of Collector a-warded 
under Land Acquisition Act is not a debt till a tender 
is made.) ©(Vol 19) 1932 Pat 311 (318) : 11 Pat 584. 
(Gratuity before payment is not a debt.)© (Vol 12) 1925 
Bang 318 (319): 3 &ing 235. (Prospective rent not a debt.) 

[3] Sum which a person may or may not pay in his 
uncontrolled discretion is not a debt. {Vol 20) 1933 
Bang 23 (24) : 11 Bang 116 (FB). 

[4] Word ‘debts’ does not merely mean entire debts 
but also includes share of debts. (Vol 24) 1937 Cal 199 
(200) : I L B (1937) 2 Cal 48. 

4. Objections to attachment. — [1] Damages re- 
sulting from wrong attachment of stranger’s property 
can be recovered from the decree-holder though he acts 
in good faith. (Vol 12) 1925 Nag 390 (391). 

[2] Exemption can be claimed only by judgment* 
debtor. (Vol 20) 1933 Lab 251 (262). 

[8] Where property has been attached and sold with- 
out objection a party to the order of sale or one who was 
aware of it cannot raise objections later on. (Vol 28) 
.1941 Oudh 395 (399). © (Vol 18) 1931 All 112 (118) : 62 
All 1027. (Father failing to object, sons eannot.)©(Vol 5) 
1918 All 305 (806) : 40 All 680 © (Vol 1) 1914 Bom. 
137 (138) : 38 Bom 667. (Salary of Indian Army Officer 
attached without objection.) © (Vol 33) 1946 Pat 309 
(310). (Objection not taken at time of sale — Title of 
auction-purchaser not afiected.) 

[4] Objections to attacliment and sale under S. 60 
must be taken at the earliest opportunity before actual 
sale. (Vol 29) 1942 Oudh 308 (309) © (Vol 21) 1934 
Bom 348 (350) : 58 Bom 564. © (Vol 19) 1982 Lab 648 
(643) : 14 Lah 117. (Second objection is entertainafcle 
under S. 47.) © (Vol 17) 1930 Lah 106 (106)© (Vol 31) 
1944 Mad 548 (548, 549):I L B (1945) Mad 211*(Vol80) 
1943Nag 330(331): I L B (1944) Nag 159©{Vol 22) tm) 
Nag 30 (31): 31 Nag L B 217©(Vol 21) 1934 Nag 82(82): 
30 Nag L B 135 (Objection can be raised under S. 47.) 

[5] Plea under proviso to S. 60 must be raised in the 
written statement itelf. (Vol 28) 1941 Oudh 395 (398)® 
(Vol 11) 1924 All 328 (332). (Objection should he raised 
in suit itself.)* (1884) 8 Bom 185 (187). (Express do-, 
olaration in decree that property is to be sold— OJbjection^ 
cannot be raised in execution.) 
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Punjab. 

{a) In sub-section (1), in the proviso — 

\i) In Clause (c), for the words ‘*oeeupieJ bj him” the following words shall be deemed to be substituted, 
viz : — 

‘'not proved by the decree-holder to have been let out on rent or lent to persons other than his father, 
mother, wife, son, daughtei*, daughter-in-law, brother, sister or other dependents or left vacant for a 
period of a year or more . 

•'Jii) After Clause (c), the following clauses shall he deemed to be inserted, viz : — 

“fccj ^lilch animals, whether in milk or in calf, kids, animals used for the purposes of transport or 
draught cart and open spaces or enclosures belonging to an agriculturist and required for use in 
case of need for tying cattle, parking carts, or stacking fodder or manure ; 

*'cc€) one main residential house and other buildings attached to it (with the material and the sites 
thereof and the land immediately appurtenant thereto and necessary for their enjoyment) belong- 
ing to a judgment-debtor other than an agriculturist and occupied by him : Provided that the 
protection afforded by this clause shall not extend to any property specifically charged with the 
debt sought to be recovered.” 

'{h) After sub-section (2), the following sub-sections shall be deemed to be inserted, viz ; — 

“(8) Notwithstanding any other law for the time being in force an agreement by which a debtor agrees 
to waive any benefit of any exemption under this section shall be void. 

(4*) For the purposes of this section the word “agriculturist’ shall include every person whether as owner, 
tenant, partner or agricultural labourer who depends for his livelihood mainly on income from 
agricultural land as defined in the Punjab Alienation of Land Act, 1900. 

V*>) Every member of a tribe notified as agricultural under the Punjab Alienation of Land Act, 1900, and 
every member of a scheduled caste shall be presumed, to be an agriculturist until the contrary is 
proved. 

pjJ No order for attachment shall be made unless the Court is satisfied that the property sought to be 
attached is not exempt from attachment or sale.” 

Punjab Belief of Indebtedness Act, YII of 1984, S. 85 (as amended by Punjab Acts XII of 1940 

and VI of 1942.) 

•Section 60 (contd*) 

[See however (1936) 88 Pun L E 668 (669) (Yol 
22} 1935 Lah 942 (943). (Objection can be raised at any 
ijUige though not at a preliminary stage.)] 

[6] A person is not lu'ecluded from objecting to the 
attachment of a priestly office with emoluments, because 
he mortgaged the same. (1897) 1 Cal W N 493 (495). 

[7] Judgment-debtor-agriculturist, mortgaging house 
to decree-holder — He is estopped from raising quesrion 
that house cannot be attached. (Yol 22) 1935 Lah 164 
<164). 

[8] Even if objeefaon is not taken if Court otherwise 
becomes cognizant that the property attached was house 
of agriculturist it would be its duty to withdraw attach- 
ment. (Vol 17) 1930 Ail 727 (729). 

- [9] Where objection to attachment is raised the ex- 
emption will opearte unless it is proved that the 
judgment-debtor is not an agriculturist or that the pro- 
perty does not belong to him. (Vol 23) 1936 Lah 930 
1931}. 

[10] A Civil Court has jurisdiction to determine 
•claims and objections in respect of attachments of stand- 
ing crops. (Vol 1) 1914 Low Bur 268 (269) : 7 Low 
Bur Eul 294. 

5. Saleable properly. — [1] “Property” includes 
.all interests in properties available to judgment-debtor. 

(Vol 29) 1942 Cal 92 (99) : I L B (1942) 1 Cal 169 
'*{Yol 24) 1937 All 652 (653) : I L E (1937) All 828. 

(Preliminary decree in mortgage suit )'® (Vol 17) 1930 
All 225 (242) : 52 All 619 (F B), (Proprietary interest 
of a surety in the surplus after discharge of liability of 
the security.)® (Vol 2} 1915 All 3 (4) : 37 All 72, (Flag 
used by Pragwals at Allahabad.)® (Vol 26) 1939 CaJ 
288 (284) : I L B (1938) 2 Cal 618. (Patent rights.) 

® (Vol 22) 1935 Cal 751 (752). (Preliminary decree for 
.accounts.)® (Vol 16) 1929 Mad 641 (646) : 62 Mad 563 
(F B). (Partner’s interest in paxtaership.)®(Voi 8) 1921 
Mad 498 (502). (Eight to reconveyance.)® (Vol 27) 1940 
Pat 107 (108, 109) : 18 Pat 688, (When a right tp sue 
isnerges in a decree it is no longer a mere right to sue— 


Preliminary decree is property.)® (Vol 23) 1986 Pesh 
90 (90). (Mere right to grant lease is not property.) 

[2] Word “saleable” in S. 60 refers to execution 
sale and not private sale, (Vol 3) 1916 Cal 175 (175). 

[3] Property not liable to be sold cannot he attached. 
(Vol 25) 1938 Nag 504 (506) : I L E (1940) Nag 261 
® (Vol 9) 1922 Mad 197 (198) : 45 Mad 620. 

. [4] In determining whether under S. 60 particular 
property is or is not liable to attachment and sale in 
execution of a decree, S. 4 is to be borne in mind. 
(Vol 27) 1940 All 24 (26) : I L“B (1939) All 901. 

[5] Property of judgment-debtor cannot be sold un- 
less he has disposing power over it — The measure of 
liability to involuntary transfer is the power of volun- 
tary transfer. (Vol 18) 1931 Pat 364 (867) : 10 Pat 582. 

[6] Statutory restriction against alienation makes 
alienation db imtio void. Contractual or decretal restric- 
tion operates when person entitled to the benefit does 
not object, (Vol 23) 1936 Oudh 76 (77). (Eights of holder 
of maintenance grant declared by decree to be heritable 
but nob transferable — In absence of objection by gran- 
tor, property held liable to attachment and sale in 
execution of decree against grantee.) 

[7] Property held saleable — Illustrative cases : — 
(a) Crown grant containing prohibition against aliena- 
tion — Creditor can proceed only against profits and 
not against tenure itself. (Vol 26) 1939 Pat 598 (601) : 
1.8 Pat 370 ®(b) Palas for worship of deities — Custom 
to transfer by private treaty — It can be sold by execu- 
tion by limiting class of persons entitled to bid and 
purchase same. (Vol 22) 1935 Pat 131 (132) ®(o) Hold- 
ings though non-transferahle can be sold in execution 
of money-decree against tenant, (Vol 9) 1922 Pat 19 
(20, 21)®(d)Grant by East India Company of village to 
make ^rmanent provision for grantee and h^s heirs as 
compensation for loss sustained owing to resumption of 
emoluments attached to police services — Grantee en- 
titled to rents and profits but prohibited from aliena- 
ting village — Village held could not be attached and sold 
in execution — Only interest attachable and saleable held 
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’was right to enjoy rents and profits — (Per Ahdur Bah- 
wan and Yenkataramana Bao J, contra.) 

(Vol 25) 1938 Mad 623 (625, 628, 631) : I L E (1938) 
Mad" 767,iJ'(e) Inam land in a proprietary estate at- 
tached to the office of blacksmith is not exempted from 
attachment and sale in execution of a decree. (1910) 7 
Mad L Tim 264 (265).>a&(f) An unenfranchised inam- 
can be attached and sold in execution. (1910) 20 Mad 
L Jour 88 (89) 'a&(g) Partner’s interest in partnership is 
saleable property. (1890) 13 Mad 447 (449) * (h) Eight 
of occupier of State land to occupy such land is saleable 
interest. (Vol 24) 1937 Bang 74 (75, 76) : 14 Bang 619. 
((Vol 21) 1934 Bang 263, dissented from.)<J‘(i) Equity of 
redemption can be attached and sold in execution. 
(Vol 10) 1923 Bang 119 (119, 120) : 4 Upp Bur Bui 
132 * (j) Grantee’s descendants given absolute estate 
in granted property — Bight being heritable and trans- 
ferable could be attached. (Vol 1) 1914 All 475 (476) : 
36 All 318 'i'(k) Vested rights in ancestral property are 
saleable, (1883) 5 All 430 (434) >J‘(1) Shebaits turn of 
worship which is alienable is capable of attachment. 
(Vol 20) 1933 Cal 757 (759) : 60 Cal 1351«*(m) Per- 
manent lease without condition of immunity from 
court sale is saleable. (Vol 3) 1916 Cal 175 (175) ^ 

(n) Standing crops on jagir lands can be attached. 
(Vol 1) 1914 Cal 765 (765) 4'(o) Share in partnership 
business can be attached. (1893) 20 Cal 693 (694, 695) 
®(p)'TJna3certained property capable of^being ascertained- 
by measurement and division can be attached, (1887) 
14 Oal 241 (244, 245)<£i(q) Kadlms* share in offerings of 
shrine allowed to be sold by custom, is attachable and 
saleable in execution. (Vol 21) 1934 Lah 57 (58) : 15 
Lah 136fi<(r) Absolute hereditary grant is liable to be 
attached. (Vol 24) 1937 Nag 248 (249, 250) : I L B 
(1938) Nag 27 <i<(s) Country liquor or beer brewed within 
the local Emits to which the Excise Act, 1896, applies 
isjiot exempt from attachment and sale in execution of 
a Civil Court decree. (Vol 2) 1915 Nag 21 (24) ; 11 Nag 
L B 67* 

[8] Property held not saleable — Illustrative eases : — 

(a) Exproprietary and occupancy tenancies— Tenancies 
exempted from sale in execution of decree of Civil or 
Bevenue Court by S, 23,- Agra Tenancy Act — Interest 
m tenancies is not property -which can be attached 
under S,’60 (1). (Vol 24) 1937 All 389 (390) ; I L B 
(1937) All 542*(Vol 14) 1927 All 779 (779). 

(b) Euture or unearned salary. (1909) 31 All 304 (307). 

(0) Bight to manage and receive offerings in a temple. 
(1882) 4 All 81 (83). 

(d) Grant with restriction on alienation to widow. 
(Vol 24) 1937 Mad 864 (864). 

(e) Widow’s right to live in portion of family house. 
(Vol 22) 1935 Mad 848 (848). 

(f) Personal inam for public services. (V ol 9) 1922 
Mad 197 (198) : 46 Mad 620. 

(g) Income of property belonging to a married woman 
subject to a restraint on anticipation, accruing due after 
date of decree against such married woman’s separate 
property under S. 8, Married Women’s Property Act, is 
not attachable in execution. (1907) 30 Mad 378 (381). 

(h) Hereditary village offices governed by Madras 
Hereditary Village Offices Act (3 [III] of 1895). (1906) 
28 Mad 84 (86). ' 

(1) Money dejKJsited as security by servant of a rail- 
way company subject to the lien of the company can- 
not be sold until the same is at the disposal of the 
jndgment-debtor free from the Uen. But an attachment 
can be placed thereon at the instance of thejudgment- 
creaitdr subject to the lien of the -company, (1886) 9 
Mad 203 (206). 

C) Mdwaram not accrued due cannot be attached. 
; i|^»?4) 4 L Jour 13 (14). 


(k) There is only a right to sue with respect to shares 
in village profit before their accrual and cannot be 
attached. (Vol 23) 1936 Nag 218 (219, 220). 

(l) Service tenures are not attachable. (Vo3 16) 1929 
Nag 232 (232). 

(m) Interest of a Buddhist couple in marriage property 
is not saleable within S. 60. (Vol 14) 1927 Bang 274 
(276) : 5 Bang 478. 

(n) Uncertain, future and fluctuating profits. (Vol 16)' 
1929 Cal 352 (353, 354). 

(o) Non-transferable occupancy holding. (Vol 3) 1916 
Cal 812 (813). 

(p) Doors and window shutters of a pucca building 
cannot be separately attached apart from the building. 
(1885) 11 Cal 164 (166). 

(q) Homestead in town Comilla is not saleable. (1909) 
10 Cal L Jour 110 (112). 

(r) Priestly office with emoluments attached to it.. 
(1897) 1 Oal W N 493 (496). 

(s) Hindu widow restricted by deed of compromise 
from having any disposing power — Property cannot be 
attached. (Vol 10) 1923 Bom 276 (277) : 47 Bom 597. 

(t) Non-transferable occupancy is exempt from sale- 
and does not vest in Official Eeceiver, (Vol 17) 1930 
Sind 75 (76). 

(u) Groves in possession of judgment-debtor sought to- 
be attached — Groves inalienable according to village 
custom as recorded in wajib-ul*arz — Judgment-debtor 
having not saleable interest, groves cannot be attached.. 
(Vol 23) 1936 Oudh 235 (235, 236) : 12 Luck 69. 

(v) House not saleable according to wajib-ul-arz cannot 
be attached in execution. (Vol 20) 1933 Oudh 79 (80). 

(w) Hereditary but non-transferable lease granted by 
Settlement Court in Oudh is not attachable under 
money-decree. (Vol 12) 1925 Oudh 702 (704). 

6. Proviso to sub-section (1) — General, — [1] 
Proviso to S. 60 (1) is mandatory and the Courts have 
no jurisdiction to attach and sell any of the properties 
mentioned therein. (Vol 22) 1936 Lah 942 (943). 

[2] Prohibition is only against forcible attachment— 
Agriculturist himself mortgaging his house— S. 60 doe^ 
not apply. (Vol 22) 1936 Lah 164 (164). 

[3] Exemptions are cumulative. (Vol 26) 1939 Bang 
432 (432) : 1939 Bang L B 604. 

[4] Proviso — ‘Or’ is used to include decrees in 
which no attachment is necessary. (Vol 28) 1941 Pesh 
53 (65). 

[5] The word “or” in “attachment or sale” in 
proviso is used in the conjunctive sense as in the sub- 
clause and therefore properties mentioned therein are 
neither attachable nor saleable. (Vol 31) 1944 Lah 29 
(32) : I L B (1943) Lah 666. 

[6] Burden of proof lies on person seeking benefit. 
(Vol 18) 1931 All 20 (21). 

7. Necessary wearing apparel, etc. — Clause (a)i 
— [1] Thali and gagra are cooking vessels. (Vol 19) 
1932 All 344 (345) : 54 All 399. 

[2] “Mangala sutra” of a Hindu married woman 
was held necessary wearing apparel, (1885) 9 Bom 106 
(107). .{Addition of words “such personal ornaments,’^ 
etc., was made subsequent to this decision.) 

8. Tools of artisans, implements of husbandry^ 
etc. — Clause (b) — [1] An artisan is a person engaged 
in a mechanical employment. “Artisan” is roughly 
synonymous with handicraftsman or mechanic. (Vol 30)- 
1943 Mad 523 (528). 

[2] An artisan is not merely a person who is engaged 
in meohanioal employment but a person who works in 
the production of some commodity. (Vol 22) 1935 All 
848 (848). 

[3] A person will not be an artisan within the mean- 
ing of this section unless he employs himself in a handi- 
craft pfersonally and depends for his living essentially on- 
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the proceeds derived from that handicraft, (Vol 30) 
1943 Mad 523 (524). 

[4] The question whether the judgment-debtor is an 
artisan is to be determined with reference to his status 
and position of affairs at the time of execution. (V ol 28) 
1941 All 157 (158) : I L B (1941) All 278. 

[5] The expression **tools of artisan” indicates that 
all the tools used bj the artisan are exempt. It cannot 
be confined to tools necessary for maintenance. {Vol 28) 
1941 AU 157 (157) : I L E (1941) All 278. 

[6] Following have been held to be artisans: — ( a ) Soap- 
maker, (Vol 19) 1933 All 344 (345) : 54 All 399 
(h) Village carpenter. (Vol 21) 1934 Nag 260 (260). 

[7] Following have been held not to be artisans : — 
(a) Musicians and washermen. (Vol 29) 1942 Mad 
4 (5). (Artisan does not include musician.)*^^ Surgeon 
or a doctor. (Vol 20) 1933 Lah 936 (986) : 15 Lah 26* 
(c) An artist, (Vol 29) 1942 Mad 4 (5). 

[8] Following are instances of what have been held 

to be tools of artisans: — ( a) Sewing machine is a tool of 
an artisan. (Vol 10) 1923 Nag 289 (289) : 19 Nag L B 
22*(Vol 28) 1941 All 157 (157, 158) : I L E (1941) AU 
278 * (Vol 29) 1942 Mad 4 Paraphernalia of 

soap-maker’s factory are tools of an artisan. (Vol 19) 
1932 All 344 (345) : 54 AU 399.*{'c; Utensils used by a 
sweetmeat vendor. (Vol 22) 1935 All 848 (848). 

[But see (Vol 30) 1943 Mad 523 (524).] 

[9] Following are instances of what have been held 
to be not tools of artisans : — 

(a) Musical instruments are not tools of artisan, 
(Vol 29) 1942 Mad 4 (5) * (Vol 4) 1917 Upp Bur 4 (4, 5): 
2 Upp Bur Eul 133. 

(b} Instruments of a doctor or a surgeon are not tools. 
(Vol 20) 1933 Lah 936 (936) : ^5 Lah 26. 

Implements of husbandry, — [10] Implements of 
husbandry mean such instruments as the agriculturist 
handles in the course of his agricultural work. Motor 
tractor is not implement of husbandry. (Vol 26) 1939 
Nag 3 (4) : I L B (1939) Nag 355. 

[11] Term “implements of husbandry” should be 
interpreted in a fair and reasonable and not in 
a narrow sense. Engine or water-pump is implement 
of husbandry. (Vol 26) 1939 Sind 96 (97) ; I L R (1939) 
Ear 499. 

[12] Gharahs, Kadhais and planks of timber used 
by an agriculturist for pressing sugarcane grown on his 
field are implements of husbandry- (Vol 11) 1924 Bom 
294 (294, 295). 

[13] Press and karah are implements of husbandry, 
(Vol 15) 1928 Lah 948 (944). 

Cattle and seed-grain. — [14] Such cattle and seed- 
grain, as may, in the Court’s opinion, be necessary to 
enable an agriculturist to make a living are not attach- 
able. Even if the cattle are pledged as a security for a 
debt, they will not be attached, (1921) 61 Ind Gas 777 
(778) (AU). 

[15J There must be an order of the Court that such 
cattle and seed-grain are necessary to enable the judg- 
ment-debtor to earn his livelihood. The “Court” means 
the executing Court. (1884) 10 Cal 39 (40) *(Vol7) 
1920 Sind 14 (15) ; 13 Sind L B 210. (Question of ex- 
emption from attachment of cattle on ground of neces- 
sity must be looked into and decided by executing 
Court.) 

[16] Cattle and seed-grain can be attached when the 
jud^ent-debtor is able to replace them easily. (Vol 2) 
1915 Mad 320 (321). 

[17] In a case governed by this section and the 
Punjab Land Bevenue Act, the fodder required for the 
■csittle is exempt from attachment. (1907) 1907 Pun Re 

82, page 406 (406). 


9. Houses of agriculturists, etc. — Clause (c).— ■ 
[1] Agriculturist means a person who earns his liveli- 
hood wholly or principaUy by cultivating land either 
personaUy or through servants. (Vol 29) 1942 Mad 375 
(375) * (Vol 22) 1935 AU 448 (448) * (Vol 3) 1916 AU 
332 (332). (Person owning greater area as a tenant than 
zamindari land and whose chief occupation and means 
of livelihood is agriculture.) * (Vol 3) 1916 Cal 891 (891) ■ 
(Means common agriculturist such as lives in this 
ooantry.)*(Vol 25) 1938 Lah 72 (72) : I L R (1938) Lah 
374 (The term does not mean a mere owner of land.) ** 
(1897) 1897 Pun Be No. 47, page 212 (213). (Does not 
include mere owner of land.) * (Vol 24) 1937 Mad 561 
(553) : I L R (1937) Mad 777 (F B) * iVoi 25) 1938 Nag 
366 (369,370) : I L R (1938) Nag 461 (Agriculture need 
not be the sole means of Uvelihood — (Vol 7) 1920 Nag 
45 : 16 Nag L B 89 and (Vol 14) 1927 Nag 374 over- 
ruled )*{Vol 28) 1941 Oudh 395 (398) * (Vol 20) 1933 « 
Oudh 79 (79) (Patiwari is government servant and not 
agriculturist.) * (Vol 19) 1932 Oudh 76 (76) * (Vol 31)* 
1944 Pat 272 (273) ; 23 Pat 348. 

[2] Professed cultivators earning wages from an 
employer though not owners or tenants of land are 
agriculturists. (Vol 4) 1917 Bom 253 (253, 254) : 41 
Bom 475, 

[8] Chief source of Uvelihood is the test in each case 
to determine whether a person is an agriculturist, (Vol 18)^ 
1931 Nag 8 (8, 9) : 26 Nag L R 295 (Substantial 
portion of livelihood by cultivation though some portion 
also by skilled labour.)*(Vol 18) 1931 All 20 (20, 21)- 
(Main source of livelibood to be agriculture.) 

[4] Where chief source of livelihood of a person is 
not by cultivation he is not an agriculturist though he 
may also cultivate lands. (Vol 27) 1940 Cal 5 (6) 
*(Vol 15) 1928 AU 211 (213) (A person, both culti-^ 
vator and zamindar — ^Whether he can be called agri- 
culturist only if agriculture is his main income is 
doubtful.)* (Vol 14) 1927 AU 601 (603) (Zamindars 
are not necessarily agriculturists.)* (Vol 4) 1917 AU 
427 (428) (Chief sourse of income from zamindari — 

' Person is not an agrioulturist.)*(Vol 33) 1946 Lah 267 

(268) (Cultivation of insignificant area.)* (Vol 26) 
1939 Lah 537 (537) (Person neither tilling soil with 
his own hands nor maintaining himself mainly on 
agriculture is not agricu3tnrist.)*(1940) 42 Pun L R 261 
(263) (Casual cultivation for one year does not invest 
the status of agriculturist.)* (Vol 13) 1926 Mad 350' 
(350, 351) : 49 Mad 227 (Large landed proprietor.)* 
(Vol 12) 1925 Oudh 366 (365)* (Vol 23) 1936 P^h 151 
(162) (Person living upon trade — Pleasure garden ap- 
purtenant to house — Neither house nor garden exempt- 
ed.) 

[5] The question whether a person is an agricul- 
turist turns upon the question of occupation and not so 
much on the question of the source of income. (Vol 22)- 
1936 All 292 (292) (Person with difierent occupation 
cultivating land with hired labour is not an agricul- 
turist.) 

[6] Whether a person is an agriculturist is a question, 
of fact in each ease. (Vol 29) 1942 Pesh 65 (66)* (Vol 
23) 1936 Lah 532 (533) (Main source of income not 
proved to be agriculture — Land not situated near house 
in dispute— Area of land owned not proved— Held not 
an agriculturist.) 

[7j Person claiming benefit under S. 60 (1) (e) 
must prove he is an agriculturist, (Vol 28) 1941 Oudh 
395 (398)'* (Vol 14) 1927 All 601 (603, 604) * (1913)* 
35 AU 307 (308) * (Vol 3) 1916 Cal 891 (891) * (1941). 
I L R (1941) Lah 441 (444)* (Vol 15) 1928 Lah 132; 
(133). 

[8] Owner of land letting it reserving money or pro- 
duce is not an agriculturist. (Vol 25) 1938 Nag 366^ 
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<369, 370) : I L B (1938) Nag 461 [(Yol 7) 1920 Nag 
45 and (Vol 14) 1927 Nag 374 overruled.] 

[See however (Vol 29) 1942 Cal 425 (425) (Occu- 
pancy raiyat letting out lands and living on such 
income and having no other income held agriculturist.)] 

[91 Where a person has tilled his land for years, his 
temporary letting out of the land does not destroy his 
status an agriculturist. (Yol 17) 1930 Lah 191 (191). 

[10] Obtaining permission for building houses on 
occupancy land does not make a person non-agricul- 
turist. (Vol 19) 1932 All 499 (499). 

[11] Turning Akali does mean to cease to be an 
agriculturist. (Vol 12) 1925 Lah 331 (331). 

[12] Tho house of an agrienllurist occupied by him 
is exempt from both attachment and sale, (Yol 25) 
1938 All 85 (86) (Where |)erson deriving income mainly 
from uon-agricultural source loses it before attachment 
he gets the benefit of the section.) (Vol 4) 1917 All 

10 (11) : 39 All 120 ^ ^Yol 20) 1933 Nag 80 (81) : 29 
Nag L B lOG (Though a portion of the house is en- 
ough for agricultural purposes.)*J(Vol 15) 1928 Nag 23 
(24) (One of judgment-debtors agriculturist — House be- 
longing in common to all is protected,) 

[13] “Occupation” in cl. (c) does not necessarily 
mean “residence’* only. (Vol 14) 1927 All 214 (214)'J* 
(Yol 3) 1910 All 332 (332) (House used for keeping 
agricultural impleiiients,)«J‘(Vol 32) 1945 Mad 276 (276) 
(Eesidential house of agriculturist does not lose the 
exemption merely because he has a shed on the land 
Tvhere he stores his implements. Actual use for agricul- 
tural purpose is not necessary in such a ease.) 

[14] Occupation must be in good faith and for pur- 
poses of agriculture. (Vol 20) 1933 Bang 227 (228) : 

11 Bang 372 (F B) ((Vol 17) 1930 Bang 129 : 7 Bang 
766 overruled.) 

[15] House of agriculturist insolvent does not vest 
in Official Eeceiver— He cannot therefore sell it. (Vol 20) 
1933 Lah 1010 (1010). 

[16] Co-operative Societies Act, S. 44 — 0. P. Land 
Bevenue Act, S. 128 — Agriculturist’s house is not exempt 
trom sale for debts due to the society. (Vol 14) 1927 Nag 
217 (218) : 23 Nag L R 66. 

[17] Exemption from attachment depends upon the 
legal representative also occupying the house as an 
agriculturist. (Vol 19) 1932 All 508 (508) ; 54 All 736* 
(Yol 16) 1928 All 211 (212) (They need not prove that 
it was so occupied by their deceased father.) 

[See however (Vol 30) 1943 Lah 19 (21, 22) : I L B 
-{1943 Lah 242 (F B)* (Vol 27) 1940 Lah 320 (320) ; 
ILB (1941) Lah 588 [(Vol 26) 1939 Lah< 556- affirmed.]* 
iVol 25) 1938 Lah 608 (609). 

[18] Agriculturist mortgaging house by usufructuary 
mortgage and staying in half house as tenant of mort- 
gagee — He cannot be said to be in “ occupation” of 
house within meaning of el. (e). (Yol 23) 1936 Oudli 
155 (156)* (Vol 27) 1940 Lah 126 (128). 

[See however (Vol 25) 1938 Lah 736,(737).] 

[19] For exemption xinder S. 60 (1) (e) house must 

be occupied by agriculturist for purposes of agri- 
culture — Onus — Barcha Khatauni is not sufficient 
to prove that' objector occupies house as agriculturist. 
(Vol 29) 1942 Oudh 308 (309)* (Vol 24) 1937 Lah 200 
,(201) * (Vol 22) 1935 Lah 894 (895) (Mere fact that he 
has, residential house and open sites does not deprive 
r the exemption,)* (Vol 22) 1935 Nag 69 (60)* 

<Vol6) 1919 Nag 54 (54, 55) : 15 Nag L B 83 (Bequire- 

^ ^icultnrisfc must be judged with reference 
to the of his cultivating whole area hims^.)* 

;»(Voi 28) 1941 Besh 68 (69) (While occupying resid^tial 
v;j ,.;v3^mse agriculturist n^ed not put it to some agricultural 
B0, (1,) (c).)* (Yol 23) 1936 Bang 215 


(215, 216) (Housing cattle, implements, seeds and 
labourers is occupation for agricultural purposes.) 

[20] The house need not be a dwelling house also* 
It is enough if it is occupied or used for agricultural 
purposes, (Vol 6) 1919 Nag 54 (54, 55) : 15 Nag L B 
S3*(1909) 1909 Bun Be No. 65, page 214 (215) (Unused 
Jihurli house is attachable.) 

[21] Town house of an agriculturist not put to use for 
agricultural purposes is not exempt from attachment. 
(Vol 22) 1935 Pat 496 (497)* (Vol 5) 1918 All 250 (251) 
(House in town belonging to agricultural family.) * 
(1905) 7 Bom L Bi 685 (686) (Eesidential house in 
town.) * (Vol 13) 1926 Lah 230 (230) (Town house 
when used for agricultural purpose is exempt.)* (Vol 17) 
1930 Bang 129 (129):7 Bang 766 (Agriculturist’s house 
occupied by him iii village and his lint in field are both 
i^xempted.) 

[22] House xised as a liquor shop is not exempt from 
attachment. (Vol 21) 1934 Lah 614 (615). 

[23] House in ruins is not exempt. (Vol 14) 1927 AIL 
214 (214). 

[24] The phrase “houses and other buildings” does 
not include a vacant site used for storing manure and 
fodder. (Vol 4) 1917 Lah 21 (22). 

[25] Lack of inloution on the part of the o^vner to 
rebuild must be proved before attachment can be had. 
(Vol 15) 1928 Nag 23 (23, 24). 

[26] Property which is not necessary for agricultural 
purposes is not exempt. (Vol 21) 1934 Lah 168 (168) 
(Two houses one of which is sufficient for tying cattle and 
storing fodder— Other not necessary for agriculture.) 

[27] Section 60 (1) does not apply to mortgage decree 
— House belonging to agriculturist is not exempt under 
S. 60 (1) proviso (c) in execution of decree based on 
mortgage of that house. (Vol 32) 1945 Lah 123 (124) : 
ILB (1945) Lah 373 (FB)* (Vol 5) 1918 All 260 (251) 
(House not appurtenant to holding is liable to be sold 
in execution of decree.) * (1912) 34 All 25 (27) (B’B) * 
(1880) 4 Bom 25 (26). 

[See however (Vol 28) 1941 Pesh 53 (56).] 

[28] House of agriculturist, appurtenant to his agri- 
cultural holding, IS not liable to sale in execution of 
decree as it is not transferable by law. (Vol 6) 1919 AU 
222 (223) * (1911) 33 All 136 (138). 

[29] Where an ancestral house is sold in execution of 
a decree against a Hindu father the objection having 
been dismissed for default the sale is binding on the 
sons also. (Vol 26) 1939 All 399 (400) : I L E (1939) AU 
602 (FB) [(Vol 17) 1930 All 727 i729) overruled.] 

[30] “Panchotra” money in not covered by the sec- 
tion. (Vol U) 1924 Lah 226 (227). 

Punjab Amendment — This section has been 
amended by S, 35, Punjab Belief of Indebtedness 
Act, 7 [VII] of 1934 (as amended by Punjab Acts 12 
[XII] of 1940 and 6 [VI] of 1942). Following are deci- 
sions bearing on the amended portion : — 

[31] Words “belonging to agriculturist” qualify 
“open spaces or enclosures” — Section 60 (1) (co) ex^pts 
milch animals whether belonging to agriculturist or 
not. (Yol 29) 1942 Lah 88 (89). 

[32] Section 60 (l) (cec) is not rotrospectiye— -It do^ 
not apply to attachment or sale effected before it came 
into force — Fact that sale was not confirmed is im- 
material (Vol 29) 1942 Lah 102 (103) ; I L R (1942) 
Lah 349 (FB). 

[33] Judgment-debtor’s house lent to and occupied 

by his sons who are independent proprietors living apart 
held not exempt from attachment. (Vol 26) 1939 Lah 
50 (51). ' . 

[34] The effect of the amendment of S. 60 by the 
Punjab Act 7 [VII] of 1934, is that if the house is 
reserved for the personal occupation of the judgment- 
debtor then it is saleable only if it has rem%ined un- 
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occupied for more than one year* (Yol 2i) 1937 Lah 

100 ( 101 ). 

[36] Section 60 {1} (eeo) as amended by Punjab Act 8 
[Vi] of 1942 is not retrospective. Objection to ^eabiljty 
of property attached before amendment is not sustain* 
able. (Vol 31} 1944 Lah 29 {31} ; I L E (1943) Lah 666. 

[36] Property validly and legally vested in Official 
Eeceiver in 1933 — Amendment coming into force in 
1936 does not divest him of such property — Succession 
opening out long after vesting of property — L^al re- 
presentatives can claim no exemption. (Yol 25) 1938 
Lah 459 (460). 

10. Right to sue for damages — Clause (e). — [1] 
Eight to claim compensation cannot be attached in exe- 
cution. (Yol 22) 1935 Nag 185 (137):31 Nag L B 236^5* 
(Yol 6) 1919 Mad 864 (864) (Bight of mulgani tenant in 
south Kanara to compensation for improvements.) 

11. Right of personal service — Clause (f). — [1] 
Bight of personal service cannot be attached and sold 
in execution. (Yol 28) 1936 Pat 10 (10, 11), 

[2] Following arc illustrations of rights of personal 
smice ; — 

(a) Vritti. (1899) 23 Bom 131 (135)«'(1888) 12 Bom 
366 (367, 868) (Joshi vritti.) 

(b) Office of Maha-brahman or Birtacliarji. (Yol 61 
1919 All 208 (208): 41 All 656 »3&(1871) 16 Suth W B 
171 (171) (Birt Maha-brahniani.) 

\g) Birt Jiimani. (Yol 5) 1918 All 380 (380). 

(d) Ofierings at temples is personal propertv of the 
Begali (priest). (Vol 4) 1917 Lah 363 (363}. 

LSee (Yol 23) 1936 All 131 (134) ; 58 All 457 (lYhere 
right to receive ofierings at a temple is independent of 
the obligation to render service of a personal nature the 
right to offerings can be attached.)] • 

(e) Eight of gangaputra to receive offerings, (Yol 16) 
1929 Oadh 444 (446, 447) : 5 Luck 206. 

(f) Money due to firm of managing agents from 
company. (Yol 28) 1941 Cal 240 (241). 

(g) Jatribahi of Gayawal. (Vol 9) 1922 Pat 566 (556): 
1 Pat 619. 

[3] A priest’s share of net balance in the offering to an 
idol ean be attached and sold. (Y ol 14) 1927 Bom 143 (144). 

12. Stipends and gratuities allowed to pen- 
sioners — Clause (g). — [1] “Pension” in S* 60 has the 
same meaning as in S. 11 of Pensions Act (23 [XXIII] 
of 1871). (Vol 1) 1914 Cal 765 (766). 

[But see (Yol 24) 1937 Lah 178 (179) : I L B (1937) 
Xjah 415.] 

[2] Pension implies periodical payment by Govern- 
ment. (Vol 18) 1931 P C 160 (161) : 59 Cal 1 : 58 Ind 
App 215 (P C). 

[3] The word pension denotes money payable other- 
wise than in respect of a right, privilege, perquisite or 
office. (1880) 4 Bom 432 (436) (SB). 

[4] ‘Pension* must be distinguish^ from money grants 
and^land revenue grants. (1880) 4 Bom 432 (436) (SB). 

[5] The word “political pension” is a general term 
and it is not necessary that it should be paid out of the 
revenues of the British Government so long as the 
payment is made by the government through its trea- 
sury. (Yol 14) 1927 Mad 604 (606) : 50 Mad 711. 

V [6] Following are illustrations of what are pensions- ; 

, -(a) Toda Giras allowance. (1909) 33 Bom 258 (262). 

[But see (1880) 4 Bom 432 (^6) (SB)’ (Toda Giras 
Haq is not a pension.)] 

(b) Malikhana allowance. (1911) 8 All L Jour 1326 
<1326). 

(c) Jagirs of land revenue or cash allowance or other 
dues recoverable by government may be political pen- 
sions. (Yol 24) 1937'Lah 211 (214). 

. (d) Assignment of land revenue in lieu of relinquish- 
ment of sovereign rights and for securing alliance and 


good will is pension. (Yol 24) 1937 Lah 178 (179) ; 
I L B (1937) Lah 415. 

(e) Allowance in the nature of remission of land 
revenue or assignment of land revenue for political rea- 
sons. (Vol 24) 1937 Lah 178 (179): ILB (1937) Lah 415. 

(f) Jagirs in Ambala as comx>ensation to dethroned 
princes. (Vol 21) 1934 Lah 881 (881): 36 Gri L Jour 440, 

(g) Yeomiah allowance. (1870) 5 Mad'H C B 371 (372). 

(h) Carnatic stipend. (1869) 4 Mad H 0 R 277 (279). 

(i) Stipends to Mysore family. (1867) 7 Sutli Vf B 
1*69 (169). 

(j) AYasika allowance. (1909) 12 Oudh Gas 323 (329, 
330) ^ (Vol 6) 1919 Oudh 252 (252) : 21 Oudh Gas 329 
(Arrears of wasika allowance.) 

(k) fiemuneration to inamdar for services rendered — 
Inamdar alienee of revenue and not soil. (Yol 30) 1943 
Bom 258 (259). 

[7] Following are illustrations of what are not pensioas : 

[a] Bent free grant to Deshmuk confirmed by Bri- 
tish Government on condition of rendering loyal 
service — Lands described as Vritti and occupants as 
Malik makbuza muafidar Sarkar— not a pension. 
(Yol 25) 1938 Nag 269 (270, 271, 272) : I L B (1939) 
Nag 679 ^ (Vol 24) 1937 Nag 202 (203). (Deshpandia 
allowance.) 

[b] Shares given to members of family of grantee 
out* of increased revenue “as an act of grace” under 
Government’s direction is not a jiension. (1902) 1902 All 
\Y N 161 (162). 

[c] Grant of land revenue. (Yol 7) 1920 Mad 148 (149). 

[d] Heritable revenue free Jaghir is not a political 
pension. (Yol 4) 1917 P C 94 (95) (P 0). 

[e] Jagbir not burdened with service attaoliable. (Yd 
19) 1932 Mad 417 (417). 

[f] Zemindari mowrasi holding substituted for a 
political pension and held by heirs of grantee as zemin-. 
dari holding. (1909) 31 All 382 (385, 386). 

[8] Pension is ordinarily not attachable — ^ Onus of 
IJroving exception is On decree-holder* (Yol 9) 1922 
All 429 (429) ; 44 All 697. 

[9] Pension after actual receipt by the pensioner is 
liable to attachment. (1909) 12 Oudh Gas 323 (327)* 

[10] Commutation of pension is not stipend — At 
least it ceases to be so after amount is paid to pensioner. 
(Vol 29) 1942 Sind 19 (20) : I L B (1941) Ear 479* 

[11] Gratuities allowed to ex-Government servants 
as pensioners are exempt from attachment. (1884) 6 All 
173 (174). 

[12] Gratuity being a gift given by Railway company 
is not attachable whether in the hands of the Judgment- 
debtor or his heirs. (Yol 10) 1923 Oudh 21 (22) ; 26 
Oudh Cas 53. 

[13] Gratuity payable by University can be attached. 
(Yol 11) 1924 Lah 688 (688, 689). 

[14] Where the trial Court has decided ux^on the 
saleability of pension the executing Coiu’t cannot ques- 
tion it. (Yol 12) 1925 All 652 (662, 653) : 47 All 900. 

13, Wages of labourers — Clause (h). — [1] 
Cotton spinners getting remuneration on the quantity 
spun are labourers. (18^81) 5 Bom 132 (134) ^ (Vol 33) 
1946 Bom 102 (104) (Clerk in mill doing no manual 
labour is not labourer or domestic servant!) ^ (Vol 29) 
1942 Bom 191 (192) : I L B (1942) Bom 287 (Jobber 
required to do personal manual labour is labourer.) 

[2] Bonus payable on the nature of work and 
number of days worked is wages. (Vol 32) 1945 Bom 
119 (122) : I L E (1945) Bom 46. 

[3] The wages of labourers and domestic servants 
were held to be wholly exempt from attachment even 
under the section as it stood before its amendment in 
1943. (Vol 29) 1942 Pat 194 (194) ; 20 Pat 866 (Vol 
29) 1942 Bom 191 (193) : I L B (1942) Bdm, 287. 

14, Salary — Clause (i).-- [1] Salary up to Bs. 100 and 
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half the remainder and also independently of it, amount 
of provident fund is exempted.(Vol 27) 1940 Mad 766(768). 

[2] Recurring contributions of the judgment-debtor to 
the provident fund must fall on that moiety of excess 
of salary over the first hundred rupees which is not 
already reserved for the judgment-debtor by cl. (i). (Vol 
28) 1941 Pat 167 (169). 

[But see (Vol 31) 1944 Cal 135 (137, 138) : I L R 
(1944) 2 Cal 187.] 


[3] Recoveries of advances from provident fund can- 
not be deducted from attachable income. (Vol 27) 1940 
Mad 766 (767). 

[4] Section 60 prohibits only forcible attachment of 
salary and judgment-debtor can waive privilege. (Vol 
27) 1940 Lah 66 (65). 

[But see (Vol 31)1944 Lah 168 (168). (Salary of postal 
employee does not by his consent become attachable.)] 

[5] Salary — Order of alimony under S. 37, Divorce 
Act — Person proceeded against is entitled to protection 
under S. 60 (1) (i). (Vol 30 1943 Nag 1 (2, 3) : I L R 
(1943) Nag 1. 

[6] Protection given to the private employees under 
the Amending Act of 1937 is not applicable to proceed- 
ings started prior to the passing of the amending Act. 
This position is not affected by the repeal of the amend- 
ing Act of 1937 by Act 5 [V] of 1943. (Yol 33) 1946 
Bom 102 (104). 

[7] A conditional order directing an insolvent to 
pay ffxed amount monthly out of his salary as a condi- 
tion precedent to his being adjudged insolvent is illegal 
by virtue of the provisions of this section. Proper course 
would be to take steps against insolvent under S. 69. 
(Vol 17) 1930 Pat 326 (326) : 9 Pat 304. 

15. Salary of army officers. — [1] Indian Army 
Act applies only to Indian officers and other persons 
specified in S. 2 of that Act. (Vol 9) 1922 All 122 (124): 
23 Cri L Jour 241. 

^ [2] There was a conflict of opinion amongst the 
different High ^urts as to whether the pay of an 
officer of His Majesty’s regular forces serving in India 
could be attached in view of S. 60 (2) (b), and S. 136 of 
the EngUsh Army Act, 1881. By Act 10 [X] of 1914, 
sub-s. (2) (b) was repealed and now the section becomes 
clearly applicable to such oases and the salary of a 
British officer in the Indian Regiment can be attached. 
(Vol 4) 19X7 All 316 (316) : 39 All 308 © (Vol 5) 1918 
Bom 32 (38) ; 43 Bom 716. 

[3] Pay of soldier in regular forces governed by 
Army Act is not liable to ‘attachment. (Vol 26) 1988 
Smd 237 (239): I L R (1939) Ear 160««(Vol 24) 1937 All 
129 (138) : I L R (1937) All 350 (FB) (Pay of Assistant 
Surgeon in Indian medical service.) (Vol 21) 1934 
Bom 31 ($2) (Pay of staff sergeant.) •5(Vol 20) 1933 

186 (185) (Pay of First Class Warrant Officer.) © 
(Vol 6) 1918 Upp Bur 39 (40) : 3 Upp Bur Rul 20 (Pay 
of non-commissioned officer.) 

^ [See (Vol 20) 1938 All 697 (600) : 66 All 648 (“Sol- 
dier” if he comes within the meaning of the word 
‘public officer” within the meaning S. 2 (17) his salary 
is not attachable. Otherwise it is attachable.)] 

[4] Where deduction for meeting the claim has been 
ordered by the Gommander-in-Chief under S. 146, 
English Army Act, Civil P. C. has no application and 
Civil Court cannot interfere. (Vol 6) 1919 Bom 133 
(134);43 Bom 368. 

fS] There is fundamental distinction between deduo- 
8;ttaohment* The former is made by army 
amhod^es in their discretion while attachment is legal 
proc^ and army authorities have no discretion but 
^ ^ orders of Court. (Vol 24) 1937 All 

,129 (132) : I L R (1937) AH 350 (F B). 

' . — CU Emoluments 


as pay are “salary.” (Vol 26) 1939 Rang 432 (432) t 
1939 Rang L E 504. 

[2] Salary mentioned in Cl. (i) does not necessarily 
mean the net salary. (Vol 28) 1941 Pat 157 (159). 

[3] The scope of CL (i) cannot be restricted by saying 
that salary mentioned in Cl. (i) refers to the salary of 
one who is entitled to get allowances mentioned in 
Cl. (h). (Vol 26) 1939 Pat 77 (80) : 17 Pat 706. 

[4] Allowances of Railway Guard can be taken into 
account in determining salary attachable. (Vol 27) 1940 
Mad 766 (767). 

[5] Percentage received by ‘khot* for cOlleeting as- 
sessment on Dhara lands is not salary. (1889) 18 Bom 
673 (674). 

[6] Profits accruing to ghatwal is not salary. (Vol 26) 
1939 Pat 242 (244). 

[7] In a case to which the provisions of the Amending 
Act 9 [IX] of 1937 did not apply it was held that the 
daily fee of an advocate engaged by the Government 
was salary. In view of the amendment it will not be 
“salary” now. (Vol 26} 1939 Pat 77 (80): 17 Pat 706. 

17. Pay of persons to whom Indian Army Act 
of 1911 applies — Clause (j). — [1] Pay of persona 
subject to the Indian Army Act of 1911 is not attachable 
in view of S. 120 of that Act — For case law see Note 16, 

18. Compulsory deposits — Clause (k). — [1] Pro- 
vident fund is not attachable. (Vol 21) 1934 Lah 153 
(154) : 36 Cri L Jour 217 * (Vol 30) 1943 Bom 453 
{454, 455) (The fact that it is credited to deceased em- 
ployee will not make it liable.) * (Vol 10) 1923 Cal 585 
(586) : 60 Cal 347 (Railway Provident Fund.)* (Vol 23) 
1936 Lah 694 (695) (Provident fund of the Imperial 
Bank.) * (Vol 24) 1937 Pat 22 (23) : 15 Pat 779 fCom- 
pulsory deposit in Government or Railway provident 
fund.) ® (Vol 28) 1941 Rang 256 (258, 259) [(Vol 28) 
1941 Rang 239 (240) not approv^.] * (Vol 20) 1933 
Rang 23 (24) : 11 Rang 116 (F B) (Sam standing to 
the credit of a deceased judgment-debtor in benefit 
scheme of a private company is not attachable.) 

[2] Deposit by optional subscriber also is a compul- 
sory deposit. (Vol. 11) 1924 Pat 524 (625) : 3 Pat 74 
^ (Vol 31) 1944 Cal 135 (137) : I L R (1944) 2 Cal 187 
(Obiter,) 

[3] Deposit in provident fund does not lose its com- 
pulsory nature on the retirement of the subscriber. 
(1905) 29 Bom 259 (268) * (Vol 16) 1929 All 417 (418, 
419) : 51 All 845. 

[But see (1903) 5 Bom L R 454 (458) (Fund can be 
attached after retirement.) (Vol 9) 1922 Cal 196 (197),] 

[4] Once the fund is paid to the person entitled, it 
ceases to be exempt from attachment. (Vol 11) 1924 All 
68 (68) : 45 All 554 * (Vol 22) 1935 Bom 396 (397) :'59 
Bom 617 * (Vol 14) 1927 Oudh 22 (23) : 1 Luck 313 
*(Vol 24) 1937 Pat 22 (25): 15 Pat 779. 

[5] Post office is agent of judgment-debtor and pro- 
vident fund money transmitted through post office cau 
be attached. (Vol 3) 1916 All 836 (336, 337). 

[6] Deposit in a provident fund can be attached hut 
not sold till it is at the disposal of the judgment-debtor^ 
(Vol 29) 1942 Sind 47 (49) : I L R (1941) Ear 401. 

19. Allowances of public officers — Clause (l)v 
— [1] Notification No. 1489 D/43 dated 29-4-1943—. 
Dearness allowance of private employee is not exempt. 
(Vol 33) 1946 Bom 102 (103, 104), 

20. Mere expectancy or other contingent or 
possible interest — Clause (m). — [1] An expectancy of 
succession by survivorship or other merely contingent oii 
possible right or interest cannot be attached in execu- 
tion: (Vol 26) 1939 P C 6 (7) : I L R (1939) Bom 36 : 
32SindLR968(PG). 

[2] Following are illustrations of what are contingent 
and possible interests or expectancy and what are not. 
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(A ) Interests which are contingent — 

[a] Children’s interest under a 'will which operates 
upon the death of parents. (Voi 26) 1939 PC 6 (7) : 
I L B (1939) Bom 36 : 32 Sind L E 963 (P C) ((Yol 
23) 1936 Sind 65 (66) : 30 SindL B 50 affirmed.) 

[h] Bight of son in the self-acquired property of the 
testator -which has been devised to the widow without 
express powers of alienation. (1898) 22 Bom 984 (985). 

[c] Future rent and profits receivable by ghatwal. 
(1901) 28 Cal 483 (485). 

[d] Future ofierings or bhog to deity. (Vol 7) 1920 
Pat 651 (651). 

[e] A sum of money in which there is only a future 
interest. (1881) 3 All 12 (14). 

[f] Son’s right to succeed by survivorship to father’s 
specific share of property. (1867) 8 Suth W B 253 
(254). 

[g] Possible right of judgment-debtor is not liable to 
attachment. (Yol 18) 1931 Oudh 398 (399). 

(B) Interests tohich are not conthigent — 

[i] Interest of coparcener in joint family property. 
.(Vol 29) 1942 Mad 97 (99). 

[ii] Present gift with payment postponed. (Yol 13) 
1926 Mad 371 (373). 

£iii] Beversionary interest of -widow after alienation 
of Hfe estate. (Yol 3) 1916 Mad 347 (350) : 39 Mad 565. 

[iv] Bight of the husband of predeceased daughter 
in the estate granted for life to the widow with direc- 
tions to vest absolutely in daughter after the death of 
the widow. (Yol 23) 1936 Cal 802 (803) : I L B (1937) 
1 Cal 583. 

[v] Interest of settlor of life interest for widow in 
lieu of maintenance. (1888) 10 All 462 (465, 466). 

[vi] Interest of judgment-debtor in surplus amount 
lying in Court after confirmation of sale. (Yol 24) 1937 
Nag 391 (392, 393) : I L B (1938) Nag 402. 

[vii] Gift to grand-daughters under will. (Yol 30) 
1943 P C 121 (123, 124) : I L B (1943) Kar P C 
117 (P 0). 

[viii] Besiduary legatee’s interest. (Yol 18) 1931 Pat 
76 (76). 

21. Right to future maintenance — Clause (n). — 
[1] Clause (n) contemplates personal and not heritable 
right to future maintenance. (Vol 29) 1942 Oudh 410 
(^1) : 18 Luck 147. 

[2] ’’Bight to maintenance” contemplates bare right 
to maintenance. (Vol 8) 1921 All 120 (121) : 43 All 
617. 

[3] Bight to future maintenance in S. 60 (1) (n) 
means right of person to receive from another boarding, 
lodging, clothing and other necessaries of life. (Yol 22) 
1935 Mad 815 (815). 

[4] Buie in S. 60 (1) (n) merely states that only 
present rights can be dealt with as property and not 
future rights which have not acoru^. (Yol 24) 1937 
Nag 202 (203)'5(1865) 3 Suth W B 16 (16)* (Yol 4) 
1917 Mad 79 (82) : 40 Mad 302* (1910) 20 Mad L 
Jour 97 (98). 

[5] Following are illustrationa of attachable rights : 

[a] Commuted right of maintenance where it did not 
exist independently of the contract. (Yol 22) 1935 Mad 
815 (815). 

[b] Property in lieu of maintenance with prohibition 
.against alienation. (Yol 3) 1916 Mad 833 (833, 834). 

[c] Hereditary right to an allowance. (1907) 30 Mad 
279 (280). 

[d] Property granted to a member of Malabar tarwad, 
(Vol 3) 1916 Mad 833 (833, 834). 

, [e] Produce on land granted in lieu of maintenance. 
(1912) 22 Mad L Jour 204 (206). 

[f] Bight of real owners who were entitled to receive 


an allowance from the person in possession of their pro- 
perty under award. (Yol 12) 1925 All 297 (298). 

[g] Vested rights to rents in inam lands given in 
lieu of maintenance. (Yol 24) 1937 Nag 202 (203)* 

[h] Heritable annuity granted by will. (Yol 8) 1921 
Oudh 164 (165) : 24 Oudh Cas 250. 

[i] Monthly allowance to father the payment of 
which was made a specific charge on the estate. (1912) 
16 Cal L Jour 354 (357, 359, 360). 

[j] Annuity under a will. (1906) 10 Cal W N 1102 
(1104). 

[k] Heritable right to allowance. (1884) 10 Cal 521 
(322). 

[l] Order of Criminal Court allowing arrears of 
maintenance — Creating only personal right. (Vol 22) 

1935 Cal 578 (579, 580) : 62 Cal 404. 

[m] Annuity in lieu of share in estate. (Yol 23) 
1986 Lah 55 (58) : 17 Lah 378. 

[n] Annuity under will. (Yol 22) 1933 Lah 811 (812). 

[oj Maintenance decree for arrears. (Yol 21) 1934 

Nag 83 (83). 

[6] Following are illustrations of non-attachabie rights: 

[1] Specific shares of profits from impartible estate 
allotted to junior members. (Yol 22) 1935 Nag 133 (135): 
31 Nag L B 239. 

[ii] Eights and interests made over to a Hindu 
widow. (1893) 15 All 371 (372). 

[iii] Proceeds of the sale in execution of property 
under charge for future maintenance. (Yol 22) 1935 
Sind 21 (22). 

[iv] Sum reserved in will as “pocket money.” (Vol 23) 

1936 Lah 944 (945, 946). 

[v] Property assigned for common enjoyment by the 
females of a zamindari family. (Vol 4) 1917 Mad 624 
(624). 

[vi] Land in lieu of maintenance with prohibition 
against alienation. (1905) 15 Mad L Jour 7 (9) * (1886) 
10 Bom 342 (345). 

[vH] Maintenance allowance by father to daughter. 
(19X0) 12 Cal L Jour 146 (150, 158). 

[7] Although the right of maintenance is not attach- 
able and saleable, yet in a fitting case a Beceiver may 
be appointed for realising the rents and profits of the 
property. (Yol 12) 1925 P C 176 (176) : 47 All 385: 52 
I A 262 (P 0) * (Yol 29) 1942 Oudh 410 (412) : 18 
Luck 147. 

[8] Order appointing receiver to collect future main- 
tenance is order for attachment. (Yol 20) 1933 Bom 350 
(361) : 57 Bom 507. 

22. Moveable property — ^Exemption — 01ause(p). 
— [1] Section 60 (p) applies only to moveable property. 
(Yol 22) 1985 Pesh 113 (114). 

23. Sub -section (2). — [1] Section 60 (1) Proviso 
as amended by Punjab Act 12 [XH] of 1940 does not apply 
to mortgages of houses annulled by Court before amend- 
ment was passed. (Yol 30) 1943 Lah 19 (22) : I LB 
(1948) Lah 242 (F B). 

24. Waiver. — [1] Protection of S. 60 Proviso (i) 
cannot be waived. (Yol 30) 1948 Lah 268 (274) : I L B 
(1944) Lah 379 (F B) [(Vol 20) 1933 Lah 251; (Yol 26) 

1939 Lah 316 ; (Yol 26) 1939 Lah 539 and (Vol 27) 

1940 Lah 65 overruled.] * (Yol 28) 1941 Bom 389 
(392) : I L B (1941) Bom 415 *(Yol 29) 1942 Mad 391 
(392) ; I L B (1942) Mad 640. 

[But see (Yol 7) 1920 Cal 424 (425) * (Vol 25) 1938 
Nag 544 (544) * (Yol 14) 1927 Pat 233 (233) : 6 Pat 
254.] 

[2] In Punjab under the amendment of the seolion 
by S. 35 of the Punjab Belief of Indebtedness Act (7 [yil] 
of 1934) an express sub-section sub-s. (3) has been edded 
to riie efiect that an agreement by which the debtor 
waives any exemption under this section shall be 
void. 
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61. The ®'[Proyincial Government] * '*'] may, by general or special order published in tte 
Partial exemption of agrimh ^[OflScial Gazette], declare that such portion of agricultural produce, 
tural produce. or of any class of agricultural produce, as may appear to the ^’[Peo- 

vihcial Government] to be necessary for the purpose of providing until the next harvest for the due 
cultivation of the land and for the support of the judgment-debtor and his family, shall, in the case 
of all agriculturists or of any class of agriculturists, be exempted from liability to attachment or sale 
in execution of a decree. 

[a] Suhsiituted by A. 0, for “Local Government**, [b] The 'words “with the previous sanction of the Governor* 
General in Councir’, were repealed by the Devolution Act, 1920* (38 [XXXYIIIJ oM920), B. 2 and Sch.,. 
J^art I. [e] Suhshtuied by A. O. for “Local Official Gazette*’. 


Objects and Reasons. 

“OZawse dl.-Xhe words ‘be exempted from liability ^ ^ 

wtuaot? ux. xjio yuAvio uo decree’ in order to mahe xt clear that the exemption 

to attao^rat or sale m ex^ution of a decree haye been ^ ^ ^ hypothecated?' - 

substituted for the words ‘be released from attachment g c B 

62. (1) No j)erson executing any process under this Code directing or authorizing seizure of 
Seiisme of property in duel- moveable property shall enter any dwelling-house after Sunset and 
ling-house. before sunrise. 


(2) ISo outer door of a dwelling-house shall be broken open unless such dwelling-house is in 
the occupancy of the judgment-debtor and he refuses or in any way prevents access thereto, but 
■when the person executing any such process has duly gained access to any dw^elling-house, he may 
break open the door of any room in which lie has reason to believe any such property to be. 

(3) Where a room in a dwelling-house is in the actual occupancy of a woman who, according 
to the customs of the country, does not appear in public, the person executing the process shall give 
notice to such woman that she is at liberty to withdraw; and, after allowing reasonable time for 
her to withdraw and giving her reasonable facility for withdrawing, he may enter such room for the 
purpose of seizing the property, using at the same time every precaution, consisfeent with these 
X)rovisions, to prevent its clandestine removal. 

[1882, S. 271 , 1877, S. 271. See 0. 21, B. 43.] 


Objects and Reasons. 

mt -ii. 1 • i. that it would be safe to extend the operation of this 

“Clause 63. - The Committee have inserted a new ^ stonger.”-S? O. B. 


provision to authorise the breaking open of the outer 
door of a judgment-debtor’s house. They do not think 


“Clause 62 has been brought into line with clause 55^ 
as now amended.'*— B. C. B. 


63. (l) Where property not in the custody of any Court is under attachment in execution of 
Property attached in execution decrees of more Courts than one, the Court which shall receive or 
of decrees of several Courts. realize such i^roperty and shall determine any claim thereto and any 
objection to the attachment thereof shall be the Court of highest grade, or, where there is no- 
difference in grade between- such Courts, the Court under whose decree the property was first 
attached, 

( 2^^ Nothing in this section shall be deemed to invalirlaiio any proceeding taken by a Ooiu*^ 
executing one of such decrees. 

[1882, S. 285 ; 1877, S. 285. See Order 21.] 


Section 61 — Note 1. 

As to the method of attachment of agricultural pro- , 
duce ,and the custody thereof after attachment, see 

0. 21, Br. 44 and 45. 

Section 62 — Note 1. 

[1] 5'udge ordering process-server to break open the 
look if he found it lawful to do so is very strange order. 
(Vol 18) 1931 Oudh 311 (311). 

[2] A bailiff has authority to break open the door of 

a shop in order to execute a writ of attachment. (1878- 
79) 3 Bom 89 (90). , 

Outer door closed — House opened by persons by 
getting over roof — Subsequent attachment of moveables 
by, aanln .after entry not invalid. (Vol 2) 1915 Mad 
320(021).^ 

[4] Zenana quarters need not be in possession of 
Jogj^ment-debtor *-— It is enough if decree-holder con- 
fbat there may be property of judgment-debtor. 
M 49a (4^) ; 36 Ori L Jow 545. 


[5] Accused going with bailiff to execute distress 
warrant — Judgment-debtor not present at his house but 
his wife, pardanashin lady, in house — Latter trying 
to shut door — Accused pushing door violently — 
Woman falling down unconscious in great pain — 
Accused is guilty. (Vol 21) 1934 Sind 52 (63) : 34 Cri L 
Jour 963. 

[6] Attaching creditor will be liable in damages to 
the third person injured by unlawful attachment, 
though he may have acted hona fide and without 
malice. (1878-79) 3 Bom 74 (83). 

SECTION 63 — SYNOPSIS. 

1. Appeal. 

2. Applicability and scope. 

3. Claim or objection. 

4.. Court of highest grade. 

5. Effect of non -compliance with sub-s, (1) 

Sub-s. (2). 
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64* Where an attachment has been made, any private transfer or delivery of the property 
alienatmi of property attached or of any interest therein and any payment to the judg- 
After attachment to he void. ment-debtor of any debt, dividend or other monies contrary to such 

attachment, shall be void as against all claims enforceable under the attachment. 

Explanation, — For the purposes of this section, claims enforceable under an attachment 
include claims for the rateable distribution of assets. 

:i882, S. 276 ; 1877, S. 276 ; 1869, S. 240. See O. 21, B. 58.] 

Objects and Reasons. 


64. — An explanation has been added to 
make it clear that claims within the protection of this 

Section 63 (contd.) 

6. Procedure where inferior Court sells property. 

7. Rateable distribution — See S. 73. 

1. Appeal — [1] Attachment of property both by 
subordinate Court and District Court — Application for 
sale made to subordinate Court dismissed having regard 
to S. 63— Appeal lies. (Vol 4) 1917 Cal 182 ^82). 

2. Applicability and scope. — [IJ Object of section 
is to prevent different claims arising out of attachment 
and sale of same property bv different Courts. (Vol 33) 
1946 Nag 170 (172) : I L E (1946) Nag 400. 

[la] Object of section is to prevent confusion in exe- 
•cufcion of decree. (Vol 8) 1921 Pat 140 (141) •$< (1898) 
25 Cal 46 (48). , 

[2] When the rival decree-holders have not attached 
any of the properties belonging to the judgment-debtor, 
they cannot invoke the provisions of S. 63. ILR (1939) 

‘ I Cal 488 (492). 

[3] Section does not apply when attachment by 
Court of superior jurisdiction is void. (Vol 33) 1946 Kag 
170 (172) ; I L B (1946) Nag 400. 

[4] A person who has obtained an attachment before 
judgment can avail himself of S. 63, Civil P. C., till 
some order has been passed by the Court upon his 
application for execution. (Vol 23) 1936 Mad 91 (93) : 
59 Mad 303. 

[5] Section 63 does not apply where property is 
attached by a civil and also a revenue Court. (Vol 8) 
1921 All 142 (143) : 43 All 612. 

[6] Section 63 cannot be controlled by S.38. (Vol 26) 
1939 Mad 169 (170) ; I L E (1939) Mad 248 (Decree of 
Court of lower grade called up under S. 63 by Court of 
highest grade — Latter Court has jvirisdiction to sell 
attached property.) 

[7] Decrees passed by same Court— S. 63 still applies. 
(Voi 23) 1936 Mad 797 (799) : 59 Mad 1023. 

3. Claim or objection, — [1] Section 63 contem- 
plates only such claims as can be summarily enquired 
into. (1910) 11 Cal L Jour 69 (77). 

[2] Words ‘any claim* in S. 63 include claim for 
rateable distribution under S. 73. (Vol 24) 1937 Nag 80 
(82) :ILB (1937) Nag 219. 

4. Court of highest grade — [1] “Grade” of the 
Court depends upon the pecuniary or other limitations 
of the jurisdiction of the particular Court. (Vol 18) 
1931 Nag 127 (127). 

[2] District Court is of higher grade than Subordinate 
Court. (1909) 1 Ind Oas 78 (78) (All). 

[3] Small Cause Court having higher pecuniary 
jurisdiction than Additional Small Cause Court is a 
Court of higher grade within the meaning of S. 63, Civil 
P. 0. (Vol 23) 1936 Nag 270 (270):IL B (1937) Nag 122. 

[4] The Court of a Munsif must be regarded as a 
4]ourt of higher grade than a Court of Small Causes. 
'{1894)16 All 11 (19) (FB). 

5. Effect of non-compliance with sub-s. (1) — 
Sub-s. (2) — [1] “Proceeding” includes sale or order al- 

• lowing set-off against purchase-money. (Vol 18) 1931 
S^m 350 (353) ; 55 Bom 473, 


clause include claims for rateable distribution of assets.” 

-S. 0. B. 


[2] Sale held by lower Court when it ought to have 
been held by higher Court — Sale not invalid and it is 
incumbent on higher Court to accept it. (Vol 23) 1936 
Mad 797 (798) : 59 Mad 1028*(1895) 19 Bom 127 (129) 
© (Vol 11) 1924 Mad 889 (890) © (Vol 5) 1918 Mad 
663 (664)©(Vol 4) 1917 Mad 602 (605). 

ISee (1894) 18 Bom 458(463).] 

[3] Sale of same property by two Courts — Sale by 
Court which attached later but sold first is valid unless 
it was done with knowledge of prior attachment. (Vol 
21) 1934 Pat 511 (512) : 13 Pat 765 © (Vol 8) 1921 Pat 
140 (141. 142): 6 Pat L Jour 332. 

[4] Where the Court of the lower grade sold the pro- 
perty and distributed the proceeds without giving 
any share to the judgment-creditor whose execution was 
X^ending in the higher Court: Held^ that the Court of the 
lower grade acted in contravention of 8. 63 of the Code 
and that the judgment-creditor in the higher Court can 
bring a suit under S. 73 (2) of the Code for refund of his 
share of the assets. (1910) 8 Ind Cas 1176 (1178,1179) 
(Low Bur), 

6, Procedure where inferior Court sells pro- 
perty. — [1] Inferior Court selling property — Superior 
Court should accept sale and call for proceeds for pur- 
pose of distributing them rateably among all decree- 
holders. (Vol 23) 1936 Mad 797(798) : 59 Mad 1028© 
(Vol 8) 1921 Pat 140 (141, 142) ; 6 Pat L Jour 332© 
(Vol 7) 1920 Pat 75 (77). 

(Vol 25) 1938 Oudh 12 (14) (Court of inferior 
grade should send sale proceeds to superior Court.)] 

also (1881) 3 All 356 (361) (Superior Court 
has no jurisdiction under this section to set aside an 
execution sale held by an inferior Court.)] 

[2] Property of same judgment-debtor attached by 
Subordinate Judge and District Munsif — District Munsif 
in ignorance of attachment by Subordinate Judge 
selling the property — Subordinate Judge should call for 
-the sale-proceeds to. his Court. (Vol 14) 1927 Mad 67 
(68)© (Vol 12) 1925 Bom 420 (422) : 49 Bom 655. 

[3] Proper procedure is to apply to a District Court 
to transfer sale proceeds realised by inferior Court to 
superior Court. (Vol 8) 1921 Pat 140 (142) : 6 Pat L 
Jour 332© (Vol 6) 1919 Cal 545 (546) : 46 Cal 64. 

7, Rateable distribution — See S. 73, 

SECTION 64 — SYNOPSIS. 

1. Applicability, scope and object. 

2. Attachment before judgment. 

3. Claim for rateable distribution — Explana- 

tion. 

4. Contrary to such attachment. 

5. Discontinuance or abandonment of attach- 

ment. 

6. Effect of attachment. 

7. Effect of dismissal or striking off of execution. 

proceedings. — See under 0. 21, B. 57, 

8. Effect of removal of attachment. 

9. Effect of vesting order after attachment, 

10. Objections as to attachment. 
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Section 64 (conid,) 

11. Private transfer or delivery of property attach- 

ed or any interest therein. 

12. Prior contract or sale of property. 

13. Removal of attachment. 

14. Transfer is void only against claims enforce- 

able under attachment, 

15. Waiver of benefit under section. 

16. “Where an attachment has been made’’. 


1. Applicability, scope and object. — [1] Object 
of the section is to prevent fraud on decree-holder and 
to secure inthct rights of judgment-creditors. (Vol 4) 
1917 Cal 561 (561). 

[2] The section has no application to transfers made 
before the attachment is levied. (1898) 8 Mad L Jour 266 
(268„ 269) * (Vol 8) 1921 Cal 801 (803) (Mortgage.) 
(Vol 19) 1932 Sind 164 (165) : 26 Sind L E 168. 

[3] Section 64 does not refer to alienation through 
process of Court but merely afiects private alienations. 
(Vol 32) 1946 Cal 264 (266) * (Vol 7) 1920 Mad 626 
(626) ^ (yol 31) 1944 Nag 324 (325) : I L E (1944) Nag 
'739 (Section not applicable to execution sales.) 

[4] It is immaterial for the applicability of the sec- 
tion whether the transferee acted in good faith or not. 
{Vol 6) 1919 Oudh 4 (7) : 23 Oudh Cas 18 © (Vol 6) 
1919 Mad 694 (695) : 42 Mad 665 (No question of hona 
f^des of alienee arises under S. 64.) 

[5] The combined effect of the section with its ex- 
planation is to extend the protection to claimahts for 
rateable distribution against private alienations of pro- 
perty after attachment just as much as to the decree- 
holder at whose instance the attachment is made. But 
the attachment will not enure for the benefit of thofee 
who apply for rateable distribution of assets in future. 
(1936) 1936 Oudh W N 861 (864). 

[6] There is no inconsistency between S. 64, Ex- 
planation and 0. 21, E. 48 (2). (1912) 14 Bom L E 
633 (634). 

[7] Attachment of money-decree is governed by 0. 21, 
E. 53 and not by S. 64. (Vol 16) 1929 Pat 1 (3) ; 7 
Pat 726. 

[8] Application under 0. 21, E. 89 does not offend 
S. 64. (Vol 4) 1917 Oal 281 (282). 

[9] Although in view of S. 7 (1) (a) of XJ. P. Encum- 
bered Estates Act (26 [XXV] of 1934) an attachment made 
by creditor, before the Act, on the property X became 
null and void on the data the Collector passed an order 
•under S. 6, the right acquired by creditor to realise his 
decree from property X remained intact and any sale by 
the debtor subsequent to attachment is subject to credi- 
tor’s such right. (Vol 31) 1944 All 176 (177, 178): I L E 
(1944) All 230. 

[10] Adjustment within the meaning of O. 21, B. 2 
—Section 64 does not apply. (Vol 27) 1940 Pesh 18 (19). 

2. Attachment before judgment. — [1] Section 
applies to attachment before judgment. (Vol 9) 1922 
Nag 238 (238)* (Vol 16) 1929 Cal 494 (495); 67 Cal 


[2] The effect of an attachment whether it he before 
or after decree, is the same provided that in the former 
.case, a decree is made for the plaintiff at whose instance 

the attachment tahes place. (1899) 26 Cal 681 (633). 

[3] Attachment before judgment is not effective 

subsisting rights. (Vol 30) 1943 Bom 27 (30). 
l4j Section 64 does not require fresh attachment oi 
judgment, (Vol 2) 1916 Ma<3 

o8o [386); 

[51 Aiia.ohment before judgment must be made 
.according to ^ 21, R. 54 — Mere order of attachment is 
• S08 (511). 

cei ^“^3 judgment made, without com 

|own in 0. 38, B, 6 — Orde] 


is mere irregularity and not nullity. (Vol 25) 1938 Lah 
49 (51, 52) : I L E (1937) Lah 766. 

[But^ see (Vol 9) 1922 Nag 238 (239) (Attachment 
before judgment not complying with procedure under 
0. 38, E. 6, is ultra vires!)'] 

[7] Two independent attachments before judgment of 
same property — Property passes to purchaser in first sale* 
— It cannot be sold over again in other decree. (Vol 7) 
1920 Mad 626 (627). 

[8] Attachment before judgment — No decree passed 
— No execution applied for — Eateable distribution 
cannot be claimed. (Vol 16) 1928 Bom 646 (547). 

[9] Attachment before judgment does not create a 
charge in favour of the attaching creditor. (Vol 20) 
1933 All 953 (953, 954). 

[10] Attachment before judgment — Mention of 
mortgage in execution application does not prevent 
decree-holder from challenging the mortgage, nor does it 
prevent the provisions of this section from applying* 
(Vol 16) 1928 Bom 444 (447). 

3. Claim for rateable distribution — Explanation. 
— [1] The explanation is not necessarily a fresh addi- 
tion to previous enactment but merely removes doubt 
which existed in the previous enactment. (Vol 21) 1934 
All 1067 (1063). 

[2] No special priority to claims under S. 73 as such 
is given. (Vol 8) 1921 Oudh 176 (183). 

[3] Explanation does^not control provisions of 0. 21, 
E. 89. (Vol 14) 1927 Mad 446 (446). 

[4] “Claim enforceable under attachment” — ‘Attach- 
ment’ refers to attachment under which execution sale 


is made. (Vol 21) 1934 All 1057 (1060) * (Vol 15) 1928 
Bom 545 (547). 

[5] Claim not falling under S. 73 is not enforceable 
under S. 64. (Vol 15) 1928 Bom 545 (547). 

[6] Applicant for rateable distribution is on same 
footing as attaching decree-holder. (Vol 21) 1934 All 896 
(897). 

[7] Private transfer during pendency of attachment 
in one suit — Attachment in execution of decree in an- 
other suit made after transfer but while decree in former 
suit remained unsatisfied and attachment therein subsist- 
ing — Auction-purchaser in sale effected in pursuance 
of second attachment will not obtain good title — Aliena- 
tion would not be void as against him. (Vol 27) 1940 
Mad 385 (399) ; I L E (1940) Mad 526 (PB) (Per 
Leach C. J., Pandrang Bow and Patanjali Sastri JJ.; 
Abdur Eahman and Krishnaswami Ayyangar JJ., Dis- 
senting.) 

[8] Property attached, sold and price deposited in 
Court — Prior to execution sale, attached field sold 
privately and 5 per cent, deposited in Court and receipt 
of satisfaction of decree deposited — Another decree- 
holder who had applied for execution prior to auction 
and obtained order for rateable distribution subsequent- 
ly attached the same field, brought it to sale and 
purchased it himself — Private sale cannot prevail 
against the subsequent auction-purchaser. (Vol 20) 1933 
Nag 349 (351). 

[9] In order that the explanation may ^ply there 
must be assets in possession of Court for distribution. 
(Vol 30) 1943 Bom 261 (262, 264) : I L E (1943) Bom 
614 * (Vol 21) 1934 All 1069 (1070, 1071) * (Vol 24) 
1937 Nag 1 (4) : I L E (1937) Nag 291 * (Vol 24) 1937 
Pat 609 (610) (Property attached purchased by decree- 
holder privately — No assets are held.) * (Vol 2) 1915 
Low Bur 92 (92) (Payment by judgment-debtor in 
Court by private sale of property — Assets are held.) 

[But see (Vol 27) 1940 Mad 385 (407) : I L B (1940) 
Mad 626 (EB) (It is not necessary that property should 
have been sold or that assets must have come into exe- 
cuting Court (Per Abdur Eahman J".)] 
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Section 64 (contd.) ^ i t * 

[10] A obtained a decree against B ana attached his 
property. C also obtained a decree against B and also 
applied for execution. B then transferred the property 
to D and discharged A^$ decree. C having no right to 
rateable distribution cannot question D’s title to the 
property. (Vol 5) 1918 Mad 127 (132) : 41 Mad 265 (FB) 
^ (Vol 8) 1921 All 45 (46) ; 43 All 399 * (Vol 8) 1921 
Oudh 176 (184). 

[See however (1911)13 BomLR 1189 (1192, 1193).] 

[11] In order that a claim for rateable distribution 
may be effective under this section it is not necessary 
that the claim should have been in existence on the 
date of the private sale, i. e., the claimant should have 
obtained a decree and applied for execution before that 
date. (Vol 9) 1922 Bom 241 (242) : 46 Bom 895iJ<(Vol 13) 
1926 Mad 307 (308) : 49 I^Iad 38 ® (1892) 16 Bom 91 
(101, 110). (Case under the old Code.)'2<(Vol 4) 1917 Cal 
561 (561). 

[But see (Vol 8) 1921 Cal 801 (805).] 

[12] N bringing D’s property to sale in execution of 
his decree on 29th August 1934 — Other decree-holders 
including 8 applying for rateable distribution — Sale set 
fi,side on 31st October 1934 on application by D under 
O. 21, R. 89, Civil P. C. — On 20th September 1934 D 
selling property to P — On 29th September 1934 8 at- 
taching aforesaid property pursuant to his application 
of 29th August 1934 — Claim by P on basis of his sale 
deed from JD dismissed — Suit by D in 1935 against 8 
and D for declaration of his title — 8 held could not 
make any claim based upon S. 64 explanation or his 
Action on 29tb August 1934. (Vol 29) 1942 Mad 522 
(522, 623). 


merely in the nature of a renewal of an encumbrance 
already existing on the property prior to attachment 
and which do not enhance the burden to which it was 
previously liable. (1882) 4 Mad 417 (418), 

[10] Mortgage during attachment is not binding on 
auction-purchaser. (Vol 9) 1922 All 443 (444, 445) ; 44 
All 714. 

[11] Mortgage during attachment to pay prior mort- 
^age^is binding on purchaser. (Vol 15) 1928 Mad 703 

[12] Mortgage of attached property — Part of con- 
sideration utilised for discharging prior encumbrances 
having charge on such property — Mortgage is valid only 
to this extent. (Vol 22) 1935 All 391 (397). 

[13] Subsequent compromise whereby mortgagors 
agree to transfer portion of mortgaged laud in consi- 
deration of mortgagee reducing mortgage charge is not 
illegal. (Vol 25) 1938 Lah 737 (738, 739). 

5. Discontinuance or abandonment of attach- 
ment^ — [1] An attachment may cease by the decree 
being discharged by payment out of Court. (1900) 23 
Mad 478 (482). 

[2] On the happening of a judicial sale all previous 
attachments effected upon the property sold fall to the 
ground. (1886) 12 Cal 317 (321)4'(Vol 7) 1920 Mad 626 
(627) * (Vol 23) 1936 Nag 209 (214) : I L R (1936) Nag 
127 © (Vol 7) 1920 Pat 75 (77). 

[3] Attachment struck off — No steps taken except 
keeping alive decree for statutory period when execution 
and attachment were again applied for — Attachment 
may be presumed to be abandoned. (Vol 8) 1921 Mad 
30 (32, 33) : 44 Mad 232, 


[13] Explanation to S. 64 indicates that applications 
for rateable distribution go hand in hand with execution 
application — Court ordering execution application to be 
filed but mentioning in order that attachment should 
subsist — No such order made on application for rateable 
•distribution which was also filed — Decree-holder for 
rateable distribution can take advantage of order on 
-execution application. (Vol 28) 1941 Peah 18 (20). 

4. Contrary to such attachment [1] Section 64 

avoids transfers contrary to, not during the continuance 
of, attachment. (Vol 18) 1931 Mad 570 (571)«i' (1902) 
29 Cal 154 (166) ; 29 Ind App 9 (P 0). (Case under the 
Code of 1877). 

[2] Where the 3udgment*debtor alienates the property 
and pays of the attaching decree-holder, the alienation 
as not ‘contrary to such attachment*. (Vol 24) 1937 
All 641 (642)® (Vol 21) 1934 All 1057 (1060)® (Vol 15) 
1928 Bom 545 (547)® (Vol 6) 1918 Mad 127 (131, 132): 
41 Mad 265. 

[3] Money decree attached — Transfer by holder of 
(decree is not prohibited. (Vol 16) 1929 Pat 1 (2, 3) : 7 
Pat 726. 

[4] Decree attached— Assignment thereof is subject 
to attaching creditors* right, (Vol 14) 1927 Mad 1025 
(1026). 

[6] Attaching decree-holder is not bound by com- 
promise between parties to attached decree iduring pro- 
iceedings for further leave to appeal, if judgment-debtor 
had notice of attachment — S. 64 does not apply. (Vol 20) 
1933 All 82:(84). 

[6] Transfer of property to stranger before attach- 
ment is not affected. (Vol 16) 1928 Bom 545 (546). 

[7] Discharge of encumbrance by private purchaser 
after attachment in execution sale is void under S. 64. 
(Vol 13) 1926 Mad 1082 (1083). 

[8] Letting out land during attachment on nominal 
rent is act “contrary to attachment.’* (Vol 21) 1934 All 
902 (903). 

[9] This section is not intended to avoid dispositions 
«of attached property by the judgment-debtor which are 


[See (1894) 17 Mad 180 (182). (On facts held there 
was no abandonment of attachment.)] 

[4] A re-attachment in execution ex majori cautela 
of certain immovable properties which had been 
attached before judgment, does not amount to an 
abandonment of the original attachment. (Vol 2) 1915 
Mad 386 (386). 

[5] Attachment set aside but on same day property 
re-attached — Private. sale before re-attaohment — On 
appeal by decree-holder against order setting aside 
attachment, first attachment ordered to stand — Held^ 
decree-holder’s rights were not affected by temporary 
discontinuance of attachment. (Vol 6) 1919 Lah 54 (66). 

6. Effect of attachment, — [1] An attachment 
prevents and avoids any private alienation, hut does not 
invalidate an alienation by operation of law, such as is 
effected by a vesting order in the Official Assignee of 
the insolvent. (Vol 1) 1914 P 0 129 (130) : 41 Ind App 
251 : 42 Cal 72 (P 0). (Reversing 15 Ind Cas 288 (Cal).} 

[2] Attachment only prevents private alienations 
and does not confer any title, charge or lien on the 
property. (1898) 25 Cal 179 (185) : 24 Ind App 170 
(P C) ® (Vol 19) 1932 All 353 (355) ® (1910) 32 All 479 
(483) ® (Vol 2) 1915 Cal 444 (446) ® (Vol 10) 1923 Lah 
261 (262) : 3 Lah 414 ® (Vol 2) 1915 Lah 281 (281) : 
1915 Pun Re No. 39 ® (Vol 20) 1933 Mad 342 (344) ® 
(Vol 18) 1931 Mad 474 (477) : 54 Mad 727. (Attachment 
creates no equities.) ® (Vol 14) 1927 Mad 190 (191) ® 
(Vol 23) 1936 Nag 209 (213) : I L R (1936) Nag 127, 
(23 All 467 held impliedly overruled by 25 Gal 179 : 
24 Ind App 170 (P C].) ® (Vol 24) 1937 Pat 60 (51). 

[3] Attachment ''cannol avoid previous transfer. 
(Vol 18) 1931 Mad 570 (571) ® (Vol 20) 1933 Cal 212 
(214) : 59 Cal 1176. (Attachment subsequent to execu- 
tion of mortgage, but before its registration does not 
affect mortgage.) 

[4] Attaching creditor is not secured creditor. (Vol 17) 
1930 Bom 16 (18) ^ (Vol 16) 1929 Cal 524 (525) : 57 
Cal 122. 


iTv/r At 
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Section 64 (contd,) 

[5] More than one creditor attaching same mort- 
gage amount — Court cannot give to one of them charge 
at the expense of other creditors. (Voll7) 1930 Mad 4 (8). 

[6] Transfer of property under attachment is inopera- 
tive as against subsequent judgment-creditor although 
decree is passed subsequent to transfer* (Vol 4) 1917 Cal 
561 (561). 

[7] Attachment before judgment — Suit dismissed — 
Subsequent alienation by debtor is not affected by 
subsequent reversal of judgment in appeal — No charge 
IS created and there is no enforcement of claim under 
that attachment. {Vol 21) 1934 All 165 (167, 168). 

[8] Mortgaged property attached — Attaching credi- 
tor’s purchase subsequent to decree absolute for fore- 
closure obtained by mortgagee — Attaching creditor is 
not entitled to redeem mortgage. (Vol 23) 1936 Nag 
209 (211, 213, 214) : I L E (1936) Nag 127. ((Vol 15) 
1928 Nag 97 : 23 Nag L E 164, overruled.) 

[9] An attachment will not in any way stand in the 
way of the partition suit. (Vol 16) 1929 All 726 '(732) : 
51 All 932. 

[10] An attachment made by one creditor does not 
enure for the benefit of the whole body of creditors, so 
as to make a private transfer void against the whole 
woUd. (1937) 1937 Mad W N 366 (367). 

[11] There is no authority to show that an attach- 
ment is ineffective in relation to that part of the pro- 
perty which does not vest in judgment-debtor at the 
time of attachment and that a transfer of attached 
property cannot be impugned on any ground even if 
immediately after attachment and before sale the judg- 
ment-debtor becomes owner of that part of property 
and sells it in the teeth of attachment. (1940) 42 Pun 
L K 356 (357, 358). 

[12] Decree attached — Decree-holder cannot deal 
with it in any way pending attachment. (Vol 5) 1918 
Pat 454 (456) ^ (Vol 6) 1919 Mad 840 (843). 

7. Effect of dismissal or striking off of execu- 
tion proceedings. — See under 0, 21, E. 57. 

8. Effect of removal of attachment. — [1] If 
attachment is validly withdrawn though under mis- 
apprehension subsequent attachment does not relate 
hack to the date of first attachment and cannot have such 
efiect against person taking transfer during interval. 
(Vol 16) 1929 Bang 229 (237) ; 7 Bang 201 © (1895) 22 
Cal 909 (920) : 22 Ind App 129 (P 0). 

[2] A private sale of property pending an attachment 
by a decree-holder which has subsequently been raised 
is valid as against a non-attaching decree-holder who 
had applied for rateable distribution during the continu- 
ance of the attachment. (Vol 6) 1919 Lab 129 (130) ; 
1919 Pun Ke No. 5. 

[3] Attachment coming to end — Claims thereunder 
cease to be enforceable. (Vol 15) i928 Bom 545 (548). 

[4] Mortgage of property attached — All money due 
under execution in which property is attached paid — 
Mortgage transaction is rehabilitated in law. (Vol 19) 
1932 Bang 103 (104) : 10 Bang 199. 

[5] Edease of attachment between execution and 
registration of sale deed does not invalidate sale, (Vol 14) 
1927 Nag 289 (289). 

9. Effect of vesting order after attachment. — 

[1] Adjudication of debtor automatically puts an end 
to attachment and vests the property in OfiGlcial Assignee 
free of attachment. (Vol, 30) 1943 Mad 179 (180) ; 
1 L B (1943) Mad 659. 

[2] Adjudication of judgment-debtor does not affect 
the rights of a creditor who has attached before adjudi- 
cation. (Vol 27) 1940 Mad 47 (48). 

[3] "Where the alienation is effected by operation of 
as in the case of a vesting order, the attachment 

the operation of the statute and a Court 


executing a decree is bound to take notice of it. (1885) 
8 Mad 554 (556). 

[4] Attachment by itself does not create any charge 
or hen on property or give any priority to attaching 
creditor as against Official Assignee or Beceiver. (Vol 20) 
1933 Nag 229 (230) : 29 Nag L B 303. 

[5] Defendant depositing amount with plaintiff’s 
pleader under Court’s order — Deposit subject to result 
of pending action — Subsequent insolvency of defen- 
dant — Plaintiff is entitled to deposit in preference to 
general creditors. (Vol 20) 1933 Cal 625 (626, 627), 

[6] Creditor attaching debtor's property — Debtor 
alienating property in contravention of attachment — 
Debtor subsequently declared insolvent and discharged 
— Creditor can still follow property which he had 
attached, for, the effect of transfer contrary to S. 64, 
CivU P. C., was not to make it absolutely void, so that 
the property could still be treated as the assets of debtor 
notwithstanding the transfer. (Vol 23) 1936 Mad lOO 
( 101 ). 

[7] Order vesting insolvent’s property in Official 
Assignee is not analogous to attachment. (Vol 15) 1928 
Mad 735 (745) : 51 Mad 417 (F B). 

[8] Adjudication order of a foreign Court has no 
effect of vesting in receiver property in British India, 
and therefore, a decree-holder is entitled to the benefit 
of his prior attachment. (Vol 20) 1933 P C 134 (135, 
136) : 60 Ind App 167 : 56 Mad 405 (P C). (Overruling 
(Vol 18) 1931 Mad 474 : 54 Mad 727.) 

10. Objection as to attachment. — [1] Only 
persons having claims enforceable under attachment can 
object. (Vol 16) 1929 Pat 1 (3) : 7 Pat 726. 

[2] Attachment for a larger amount than due is valid 
to the extent of the amount due. (1910) 20 Mad L Jour 
821 (822). 

[3] A judgment-debtor who consents to an attach- 
ment of an occupancy holding is not estopped from 
objecting to the sale on the ground of its non-transfera- 
bility. (Vol 5) 1918 Pat 604 (605). 

[4] Judgment-debtor or person claiming through him 
cannot challenge validity of sale as against purchaser, 
(Vol 4) 1917 Mad 211 (211). 

[5] Transferee from judgment-debtor after attache 
ment is competent to apply under B. 89, 0. 21. (Vol 4) 
1917 Cal 281 (283). 

[6] Transferee from judgment-debtor after attach- 
ment can apply under B. 90. (Vol 20) 1933 Mad 96 
(97). 

[7] Property mortgaged pending attachment — Auc- 
tion-purchaser must sue for possession within twelve 
years from date of taking symbolical possession. (Vol 13) 
1926 Mad 966 (967). 

[8] Purchaser of property after attachment in execu- 
tion proceedings is bound by decision of executing Court 
though not party to it. (Vol 19) 1932 Mad 86 (89) : 55 
Mad 495. 

[9] Conditional order of attachment before judgment 
passed — Some defendants minor — Plaintiff applying 
for appointment of guardian ad litem — Proposed guar- 
dian later on informing Court his unwillingness — At- 
tachment subsists — Purchaser of property of minor 
pending such conditional attachment can oppose the 
making of conditional order absolute. (Vol 15) 1928 
Mad 1 (2). 

11. Private transfer or delivery of property or 

any interest therein — [1] Section affects only private 
sales after attachment and does not cover enforced exe- 
cution of conveyance in obedience to decree of Court. 
(Vol 32) 1945 Bom 481 (482) © (Vol 29) 1942 Nag 36 
(37) : I L B (1942) Nag 691. (Involuntary sale under 
decree of Court.) *(Vol 23) 1986 Nag 163 (165) : I L B 
(1936) Nag 172. , 
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r*>1 Order of Court by consent of parties is tantamount 
to a knsfer. (Vol 32) 1945 Mad 412 (414) * (Vol 22) 
1935 Lah 481 (481). , . „ ^ 

[3] Adjudication by a foreign Court operates as a 
private transfer within the meaning of S. 64 and 
therefore cannot prevail over a prior order of attach- 
ment bv British Indian Court. (Vol 27) 1940 Mad 47 
(48) (Vol 20) 1933 P C 134 (135, 136) : 60 Ind App 
^7 : ^6 Mad 405 (P C). [(Vol 18) 1931 Mad 474 : 54 
Mad 727, reversed.] 

[4] Section applies to private alienations pending ^ 
claim proceedings and subsequent suit, (Vol 5) 1918 
Mad 1095 (1096) : 40 Mad 955. 

[5] A charge created under a compromise decree is 
no better than any other private transfer and is there- 
fore void against a person attaching those properties 
prior to compromise decree. (1937) 1937 Mad W N 45 
(46) li* (Vol 21) 1934 Bang 313 (315), (Transfer by 
agreement though incorporated in decree is private 
transfer.) 

[6] Attachment of interest of judgment-debtor in a 
fund in Court which was awarded in land acquisition 
proceedings — Subsequent compromise by which judg- 
ment-debtor abandoned his claim to compensation 
money operates as a private transfer — Delivery of fund 
to other persons is contrary to such attachment. (1910) 
12 Cal h Jour 545 (548). 

[7] Assignment of debt involves transfer of interest 
in it. (Vol 16) 1929 Bang 229 (234) : 7 Bang 201, 

[8] Debtor’s property attached by one creditor — 
Another creditor cannot do an act as to put debtor’s 
property beyond the reach of attaching creditor. (Vol 14) 
1927 Mad 1147 (1148). (Besolution of a Bank setting of 
shares for debts due to a Bank.) 

[9] Bona fide arbitration award and decree thereon 
transferring property to third person — Award is not a 
private transfer. (Vol 9) 1922 Mad 221 (222) : 45 Mad 
103«i'(1882) 4 All 220 (226)4i (Vol 6) 1919 Mad 798 (798). 

iSee (Vol 26) 1939 Bom 212 (214). (Where there is 
an arbitration but the settlement creating a charge is 
drawn up in the form of award, it is a private transfer.)] 

[10] Award without Court’s intervention — Transfer 
in pursuance of partition decree based on it is not pri- 
vate transfer. (Vol 19) 1932 P C 235 (237) : 59 Ind 
App 405 : 13 Lab 702 (P C) (Vol 30) 1943 Bom 283 
(285) (Charge created by award decree.) 

[11] Surrender of holding attached during attach- 
ment — Surrender invalid, if holding transferable. (1910) 

8 Ind Gas 76 (77) (Cal). 

[12] Attachment— Subsequent private sale of portion 
by judgment-debtor — Decree-holder can proceed against 
portion sold. (Vol 4) 1917 AU 423 (423). 

[13] Alienations under O. 21, B. 83 are acts of judg- 
ment-debtor alone and are “private transfers” within 
S. 64. (Vol 21) 1934 Mad 727 (729) : 58 Mad 392 ® 
(Vol 28) 1941 Mad 208 (212, 213), 

[See however (1906) 30 Bom 337 (340). (The 
prohibition contained in this section is qualified by 
S. 305 now O. 21, B. 83.)] 

[14] Assignment pending attachment— Consideration 
of assignment paid to prior attaching creditors as agreed 
hut not before third attachment — S. 64 does afieot the 
payment to prior attaching creditors. (Vol 2) 1915 Mad 
599 (600). 

[15] Lease during attachment is ineffective against 
auction-purchaser. (Vol 2) 1915 Mad 1121 (1122), 

12. Prior contract for sale of property. — [1] Sec- 
, tion 64 is meant for the protection of a creditor against 
transactions subsequent to attachment, but obligations 
touching the property attached incurred by the debtor 
prior to the attachment are not af ected by the section. 
(Vol 3) 1916 Cal 927 (927). 


[2] Conveyance of property executed after its attach- 
ment before judgment by creditor in pursuance of con- 
tract entered into before attachment prevails over 
attachment. (Vol 26) 1939 Bom 492 (493)* (Vol 30) 
1943 Bom 145 (145, 146) (Agreement to sell — Subse- 
quent attachment — Decree for specific performance and 
consequent sale prevails against attachment)* (Vol 3) 
1916 Cal 927 (928)* (Vol 29) 1942 Mad 67 (69) (Con- 
tract to sell)* (Vol 11) 1924 Mad 610 (610)* (Vol 23) 
1936 Nag 163 (165) : I L R (1936) Nag 172. 

[See however (Vol 16) 1929 Cal 494 (495) : 57 Cal 
274. (Agreement to sell prior to attachment cannot 
prevail).] 

[3] An agreement to sell creates an obligation to 
convey property and a later attachment will not over- 
ride the conveyance made in pursuance of the obligation. 
Attachment holds good in respect of such a right as 
the vendor had in property at the time of attachment 
as when there is an unpaid balance of purchase money 
the attachment fastens to the judgment-debtor’s right 
to recover the money. (Vol 22) 1935 Mad 872 (873) : 
59 Mad 1* (Vol 28) 1941 Bom 198 (199, 200) : I L R 
(1941) Bom 290* (Vol 22) 1935 Mad 193 (195). 

[4] Son’s interest in joint Hindu family estate attach- 
ed in execution of decree against father — Father 
adjudicated insolvent — Sale by^ Official Receiver in 
pursuance of contract of sale of joint property entered 
into by father prior to attachment is not contrary to 
S. 64 — Sale conveys even son’s interest. (Vol 26) 1939 
Mad 702 (706, 707) : I L B (1939) Mad 853. 

[5] Prior decree for specific performance of agree- 
ment to mortgage — Subsequent attachment — Mortgage 
executed by Court as per decree — Attachment held 
subject to mortgage. (Vol 19) 1932 Bom 301 (303, 305). 

[6] Possession delivered and money paid before 
attachment — Registered deed prepared during attach-' 
ment — Sale is not invalid. (Vol 12) 1925 Bang 882 
(383). 

[7] Sale-deed executed before but registered after 
attachment of property covered by sale-deed — Sale-deed 
though subsequently registered, operates from date of 
its execution and its operation is not affected by attach- 
ment. (Vol 24) 1937 Nag 143 (145) : I L E (1939) Nag 
266. 

13. Revival of attachment. — [1] Alienation after 
valid release of attachment and before second attach- 
ment is valid. (Vol 11) 1924 Cal 744 (747) : 51 Cal 548. 

[See however (Vol 7) -1920 All 356 (357) : 42 All 39. 
(Attachment before judgment cancelled and again 
restored — Private sale in interim held void.)] 

[2] Where a claim is allowed, releasing the property 
from attachment and in the suit the claim order is set 
aside, it was held that the attachment revives so as to 
affect the alienations made in the interval. (1896) 23 
Cal 829 (833, 834) * (Vol 9) 1922 Mad 176 (178) : 45 
Mad 84* (Vol 5) 1918 Mad 1095 (1096) : 40 Mad 955* 
(Vol 26) 1939 Pat 138 (139) : 17 Pat 588. 

[3] Claim suit decreed and attachment raised — 
Decree reversed in appeal — Attachment is revived and 
renders transfer during interval invalid. (Vol 9) 1922 
Nag 138 (141). 

[4] The decree-holder’s rights are not affected by the 
temporary discontinuance of the attachment. (Vol 6) 
1919 Lab 54 (66). 

14. Transfer is void only against claims enfor- 
ceable under attachment — [1] The words ‘All claims 
enforceable under the attachment’ do not mean all claims 
of attaching creditor enforceable under that or any sub- 
sequent attachment. (Vol 10) 1923 Pat 564 (567). 

[2] Section does not render an alienation pending 
attachment void against all persons and for all purposes 
hut only against a claim enforceable under the attach- 
,ment, i, e*, the decree-holder’s right to bring the pro- 
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perty for sale unaffected by the alienation. {Vol28) 1941 
Mad 161 (173) : I L K (1941) Mad 438 (P B)® (1870-72) 
14 Moo lad App 543 (549, 550) (PC). (Case under S. 240 
of the Code of 1859.) * (mS) 20 All 421 (424, 425) ^ 
(Vol 4) 1917 Cal 281 (282)«f (1921) 63Ind Cas 108 (108) 
(Lab) ^ (Vol 29) 1942 Mad 330 (332) ^ (Vol 25) 1938 
Mad 465 (466, 467) ^ (Vol 12) 1925 Mad 338 (339). 
(Alienations after attachment are void and not merely 
voidable). 

[See however (1905) 2 All L Jour 265 (267), (A sale 
of property under attachment is not void but only 
voidable against the attaching creditor alone).] 

[3] Attaching creditor cannot accept transfer for 
certain purposes and ignore it for other purposes. (Vol 
27) 1940 All 500 (504) : I L B (1940) All 681. 

[4] Purchaser after attachment has even no lien for 
purchase money. (Vol 3) 1916 Pat 353 (366). 

[5] A purchaser at a private sale under 0. 21, R. 83 
has no claim enforceable under attachment and cannot 
contest a prior mortgage esecuted by the judgment- 
debtor pending attachment. (Yol 28) 1941* Mad 208 
(212,213). 

[6] A claim can only arise under attachment when 
some sort of transaction has taken place — Person propos- 
ing to purchase attached property in execution sale can- 
not have such claim till he makes such purchase. (Vol 
24) 1937 Pat 609 (610). 

[7] The attaclment referred to in the section is that 
particular attachment in respect of which the property 
was sold and it is that attachment alone which can be 
employed for the purpose of impugning the private aliena- 
tion. (Vol 3) 1916 P 0 238 (240, 241) : 44 Ind App 172: 
44 Cal 662 (P. 0.)«'(1884) 6 AU 33 (36) (Vol 24) 1937 
Mad 843 (844) ; I L E (1937) Mad 970 ^ (Vol 20) 1933 
Nag 230 (232). 

[8] Where property attached in execution is alienated 
but the attachment ceased subsequently by reason of 
dismissal of the execution under 0. 21, E. 57, and the 
property was sold in pursuance of second attachment, 
the transfer is not void as against the auction-purchaser 
under the second attachment. (1926) 97 Ind Cas 547 
(548) (All). 

[9] Attaching decree-holder paid in full—Attaohment 
set aside — Claim of creditor who had applied for rate- 
able distribution cannot be said to be enforceable under 
attachment — Alienation by judgment-debtor after at- 
tachment has ceased is not void under S. 64 as against 
creditor who appUbd^ for rateables but was not paid. 
(Vol 30) 1943 Mad 165 (166, 167) : I L E (1943) Mad 
175. 

[10] Where part of consideration for sale of at- 
tached property was paid to the attaching decree-holder, 
in consequence of which he withdrew from execution, it 
was held that the attachment would not invalidate the 
sale. (1867)7 Suth W E 430 (430). 

[11] A mortgage executed while the property is under 
an attachment in execution of a decree, is inoperative 
against the auction-purchaser though the decree-holder 
was not in any way prejudicially affected. (1913) 20 
Ind Gas 241 (242, 243) (Cal). 

[12] Prior mortgagee attaching property in execution 
of his money decree subject to his mortgage — Subsequent 
mortgage expressly providing for payment of certain 
amount to prior mortgagee — Payment of such amount 
ia not “contrary to attachment’* or against claim en- 
forceable under attachment.” (Vol 29) 1942 Bom- 227 
(229,230). 

[13-1 Attachment — Sale of encumbered property sub- 
ject to no encumbrance — Liability cannot be avoided 
by auction-purchaser. (Vol 2) 1915 Oudh 157 (158). 

"" •[1'^] Where a mortgagee whose rights had been at- 
assigned his.xights to a third person and direc- 


ted him to pay the consideration for the assignment tp 
the attaching creditors and the assignee paid them off 
but not before the money in his hands wereiattached by 
the plaintiff. Held, that the assignee was entitled to pro- 
tect himself by paying prior creditors and such payment 
did not offend the provisions of S. 64 and the plaintiff 
was not entitled to impeach the same. (Vol 2) 1915 
Mad 599 (600). 

[15] Sale set aside — Attachment ceases — Decree- 
holder can attach and sell but cannot use same attach- 
ment for purpose of other decrees. (Vol 5) 1918 Mad 280 
(281). 

15. Waiver of benefit under section. — [1] 
Decree-holder can agree to forgo benefft of section — 
Transferee of decree with knowledge of such agreement 
is also bound by it. (Vol 10) 1923 Mad 230 (231)4i 
(Vol 21) 1934 Pat 685 (686) ; 13 Pat 446. 

[See,however-(Voll4) 1927 Mad 648 (649). (Sale 
with decree-holder’s consent is not excepted.)] 

[2] Attachment before judgment — Suit decreed — 
Mortgage of property to third person — Property sold in 
execution of decree and purchased by decree-holder — 
Mention of mortgage in execution application does not 
prevent decree-holder from challenging the mortgage, 
nor does it prevent the provisions of S. 64 from applying. 
(Vol 15) 1928 Bom 444 (447). 

[3] Decree-holder recognizing attachment and notify- 
ing it in sale proclamation is estopped from subsequently 
contesting it. (Vol 3) 1916 Oudh 169 (174). 

16. ' “ Where an attachment has been made”. — [1] 
No property can be declared to be attached unless, firstly, 
an order of attachment has been issued, and secondly, 
in execution of that order the other things prescribed by 
the rules in the Code have been made. (Vol 15) 1928 
P 0 139 (141) : 51 Mad 349 : 55 Ind App 256 (P C). 
(Reversing (Vol 9) 1922 Mad 447: 45 Mad 90)*aE< (Vol 32) 
1945 Gal 308 (310, 311). (Principle equally applies 
whether attachment is in execution or before judg- 
ment)^ (Vol 18) 1931 Pat 58 (59) : 9 Pat 860. 

[2] Attachment under S. 64 means one made under 
0. 21, R. 54. (Vol 4) 1917 Cal 832 (832). 

[3] Attachment is not complete before prohibition 
and proclamation under 0. 21, R. 54 — Sale by judg- 
ment-debtor after order of attachment but before com- 
pletion under 0. 21, R 54 is not within S. 64. (Vol 16) 
1929 Bom 395'(396) : 53 Bom 851 ^ (Vol 21) 1934 All 
165 (166). (Actual attachment has no retrospective effect 
from date of order)© (Vol 3) 1916 Cal 135 (135)© 
(Vol 7) 1920 Mad 804 (807) : 42 Mad 844 (P B). (Prohi- 
bition to alienation of attached goods operates only from 
date of proclamation under 0. 21, E. 54)© (Vol 3) 1916 
Oudh 169 (173, 174). 

[4] Where the formalities regarding proclamation and 
affixing of notices prescribed by law are not complied 
with the attachment is not complete and the transfer is 
not rendered void by S. 64. (Vol 24) 1937 Lah 671 (672)© 
(1880) 2 AU 68 (60)© (Vol 20) 1933 Cal 212 (212) : 59 
Cal 1176. (Attachment — Affixing of the prohibitory 
order on the court house is absolutely necessary.)© 
(Vol 23) 1935 Lah 57 (59). (Por valid attachment, copy 
of order must be affixed on conspicuous part of pro- 
perty)© (Vol 1) 1914 Oudh 308 (309). (Attachment is 
not complete till proof is given that all requirements of 
0. 21, B. 64 are complied with.)© (Vol 21) 1934 Pat 619 
(622). (Copy of order must be duly served, on debtor — 
Else no attachment of debt.)© (Vol 20) 1933 Bang 198 
(199). (Requirements of 0. 21, B. 54 (2) and (3) not 
complied with.) ©(Vol 20) 1933 Rang 267(268) (Warrant 
of attachment not affixed.) 

[5] Where there is a material misdescription of the 
property to be attached the section will not apply. (1881) 
a All 698 (701) (PB). 
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Purchaser's title, absolute, the property shall be deemed to have vested in the purchaser from the 
time when the property is sold and not from the time when the sale becomes absolute. 


[1882— S. 316 ; 1859— S. 259 ; See Q. 21, Rr. 82 and 
Section 64 ( contd,) . 

[6] A claim for rateable distribution under S. 295 of 
Code of 1882 (S. 73) does not amount to attachment. 
(1888) 15 Cal 771 (774). 

[7] Attachment as effected when judgment-debtor 
prohibited from mahing alienation has opportunity of 
knowing that he is so prohibited. (Vol 6) 1919 Mad 594 
(595) : 42 Mad 565. 

[8] The method of attaching a promissory note under 

O. 21, E. 51 is by actual seizure and by bringing it into 
Court. If it is not complied with the section will not 
apply. (Vol 10) 1923 Mad 317 (818) : 46 Mad 415. 

[9] Section 64 relates to private alienation after 
attachment but not to alienation after ad intetim 
injunction restraining alienation of property. (Yol 17) 
1930 Lah 858 (859). 

SECTION 65 — SYNOPSIS. 

1. “Shall be deemed to have vested**. 

2. Right to possession when accrues. 

3 Right to mesne profits. 

4. Right to and liability for rent. 

5. Sale in execution of mortgage decree. 

1. “Shall be deemed to have vested*’. — 

[1] Until sale is confirmed, title does not vest in the 
l)urehaser. (Vol 20) 1933 Sind 198 (200) : 27 Sind L R 
256 ^ (Vol 6) 1919 All 253 (254) : 41 All 526. (If 
decree awards interest till realization and property is 
sold in execution thereof interest is recoverable till 
date of confirmation of sale.) (Vol 12) 1925 Bom 483 
(484). (Property sold in execution of two decrees — Pur- 
chaser at the unconfirmed sale gets no title to property.) 

(1937) 1937 Oudh W N 1153 (1156) * (Yol 27) 1940 
Pat 565 (566). 

[2] Title of purchaser at an execution sale becomes 
complete on the date of confirmation but relates back 
to the date of sale. (1909) 2 Ind Cas 81 (82) (All) © 
(Yol 17) 1930 Bom 81 (88, 84) * (1913) 40 Cal 89 (102, 
103): 39 IndApp 228(PC)««(Vol25)1938 Mad 317 (318)* 
(Yol 20) 1933 Mad 482 (484) * (Vol 13) 1926 Nag 17 
(18, 19) : 24 Nag L R 48 * (Vol 20) 1933 Oudh 38 (38) 

* (Vol 27) 1940 Pat 565 (566), (The words of the 
section make it clear that the property does not 
actually vest in the purchaser at the time of the sale; 
but once the sale is confirmed, it is deemed to have 
vested in him as and from that date. Without confirma- 
tion purchaser acquires no title.) *(Yol 19) 1932 Pat 80 
(83) : 10 Pat 670 * (Yol 25) 1938 Pesh 49 (50). 

[3] Pact that sale certificate is issued on later date 
than that of confirmation does not affect vesting of title 
on confirmation of sale.* (Vol 18) 1931 Pat 241 (243) ; 

10 Pat 670 (EB).* (1926) 95 Ind Cas 965 (966) (All)* 
(Yol 1) 1914 Oudh 306 (306) * (Yol 19) 1932 Pat 80 
(83) : 10 Pat 670. 

[4] Under the present section, it is no longer neces- 
sary for the decree to be subsisting on the date of the 
confirmation of the sale for the property to vest in 
purchaser; and hence a sale in favour of a bona fide 
purchaser not a party to the suit will not be set aside 
merely because the decree has been reversed before 
confirmation. (Yol 20) 1933 Mad 598 (603, 604, 605): 

56 Mad 808. 

[5] Order prohibiting sale would prohibit confirma- 
tions of sales which had already taken place but had 
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not been confirmed and the purchaser does not get any 
title. (Yol 27) 1940 Pat 565 (566). 

[6] Legislation before confirmation of sale exempting 
property from attachment or sale will not afieet rights 
of auction-purchaser unless there is clear provision to 
contrary. (Yol 29) 1942 Lah 102 (104) : I L R (1942) 
Lah 349 (EB). 

[7] Auction-purchaser is entitled to claim accretions 
to property from date of sale — Conversely he is res- 
ponsible for any deterioration or loss which property 
suffers in between sale and confirmation of sale. (V ol 
13) 1926 Nag 17 (19) : 24 Nag L R 48 *(1913) 40 Cal 
89 (102, 103) : 39 Ind App 228 (P C). (Property sold 
before confirmation for arrears of revenue — Purchaser 
loses property.) 

[8] An auction-purchaser’s title cannot be defeated 
by any transfer made by the judgment-debtor between 
the date of the sale and the date of its confirmation. 
(1911) 15 Cal W N 312 (316). 

[9] Gift by auction-purchaser before confirmation of 
sale — Donee authorized to take possession — Gift is 
valid. (Vol 14) 1927 Oudh 261 (262) : 2 Luck 496. 

2. Right to possession when accrues. — Right 
of auction-purchaser to possession accrues from date of 
sale not from the date of the sale certificate. (Vol 27) 
1940 Lah 230 (233) : I L B 1941 Lah 91. 

[But see (Yol 30) 1943 Pat 320 (322, 324) : 22 Pat 
280. (Per Manohar Lall d.)] 

3. Right to mesne profits. — [1] The auction- 
purchaser is entitled to mesne profits from the date of 
the sale. (Vol 27) 1940 Lah 230 (233) : ILR (1941) Lah 91 
*(Yol 5) 1918 Oudh 9 (10)*(Vol 15) 1928 Bang 67 (68): 
5 Rang 803. 

[2] Auction-purchaser can sue for profits from date 
of sale though his name is not recorded in revenue 
papers till later date. (Vol 24) 1937 All 661 (663). 

4. Right to and liability for rent. — [1] Auction- 
purchaser is entitled to rent from the date of sale when 
his sale is confirmed. (1937) 1937 Mad WN 1009 (1009). 

[2] Auction-purchaser and not judgment-debtor is 
liable for rent for period from date of sale to its con- 
firmation. (Yol 1) 1914 Cal 785 (785). 

[3] Mukarrari tenure sold in execution of decree — 
Rent accruing due between dates of sale and its confir- 
mation — Held in the absence of any contract the auc- 
tion-purchaser was not liable personally for it but only the 
tenure that was liable. (Vol 30) 1943 Pat 320 (324) : 22 
Pat 280 * (Yol 27) 1940 Pat 673 (675) ; 19 Pat 824. 
(Section 65 determines priority as between purchasers 
at successive sales. It is not meant to confer upon a 
defaulting tenant the privilege of rent-free occupation 
for so long as he or the decree-holder can delay confir- 
mation of sale), 

[4] Plaintifi mortgagee purchasing mortgaged pro- 
perty — Revenue paid by him — Subsequent setting aside 
of the sale — Property again put for sale and purchased 
by a third party — Plaintifi suing mortgagor under 
S. 69, Contract Act, for recovery of money paid by him 
— Plaintiff cannot recover the money as defendant was 
not bound by law to pay after the purchase of the pro- 
perty by the plaintiff. (Yol 15) 1928 Pat 552 (554). 

5. Sale in execution of mortgage decree.— -[1] In 
deciding between the competing titles of two different 
purchasers dn execution of two different mortgage decrees 
the Court should be guided not by the dates of the 
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8mt against chaser not 66. (l) No suit shall be maintained against any person claiming 

maintainahU on ground of title under a purchase certified by the Court in such manner as may be 
purchase being on behalf of prescribed on the ground that the purchase was made on behalf of the 
plainhjf, plaintiff or on behalf of some one through whom the plaintiff claims. 

(2) Nothing in this section shall bar a suit to obtain a declaration that the name of any 
purchaser certified as aforesaid was inserted in the certificate fraudulently or without; the consent of 
the real purchaser, or interfere with the right of a third person to proceed against that property, 
though ostensibly sold to the certified purchaser on the ground that it is liable to satisfy a claim of 
such third person against the real owner. 

[1882— jS. 317 ; 1877— Ss. 316 and 317 ; 18o9— S. 260.] 


Section 65 (contd.) 

several mortgages but of the several purchases. (1909) 
32 Mad 485 (489). 

SECTION 66 — SYNOPSIS. 

1. Applicability, object and scope. 

2. Retrospective operation. 

3. Bar of suit against certified purchaser or his 
representatives. 

4. “Certified purchaser/' 

5. Joint purchasers. 

6. Plea of benami in defence. 

7. Purchase by Hindu coparcener. 

8. Sub-section (2) — Fraudulent purchase. 

9. Suit for declaration. 

10. Suit for specific performance. 

11. Suits not covered by the section. 

1. Applicability, object and scope. — [1] S. 66 
bars a suit against any person claiming title under a 
purchase certified by the Court on the ground that the 
purchase was made on behalf of the plaintiff or on 
behalf of some one through whom the plaintiff claimed. 
This section is clearly aimed at benami purchases in 
execution sales. (Vol 3) 1916 Cal 762 (763, 764) : 43 
Cal 20®«(Vol 7) 1920 P C 30 (32) : 47 Ind App 108 : 43 
Mad 643 (PC). (Object is to cheek benami purchases at 
court auction.)>P (Vol 2) 1915 P C 81 (82) : 42 Tnd App 
177 : 37 All 545 (PC)4- (1912) 10 All L Jour 97 (99)4» 
(1909) 31 All 282 (284) (Vol 32) 1945 Cal 355 (360). 
(Section 66 (2) was enacted for the protection of 
creditors of beneficial owner to prevent fraudulent 
secretion of property .)ia&(1893) 16 Mad 290 (292, 293)* 
(Vol 26) 1939 Nag 274 (276). 

[2] As the substantive part of the enactment con- 
tained in S. 66 (1) bars the equitable jurisdiction of 
Courts it must be strictly construed and should not be 
extended beyond its express words. On the self-same 
principle, the exception to the substantive rule in 
S. 66 (1) which is contained in S. 66 (2) should not be 
narrowly construed but as much scope should be given 
as its language can bear. (Vol 32) 1945 Cal 355 (360) * 
(1874-75) 2 Ind App 154 (156) (PC) * (Vol 7) 1920 
Lab 491 (493). 

[3] To attract the operation of S. 66 (1), the suit 
(which may be of any character) must be against the 
benamidar certified purchaser or his privies, and it 
must be by the beneficial owner or a person who claims 
the property throngh him. (Vol 32) 1945 Cal 365 (359)* 
(Vol 7) 1920 Lab 491 (493). 

[4] The section does not make benami purchase 
m^al (1907) 31 Bom fil (68) * (Vol 17) 1930 Bom 

[5] Section 66 contemplates a real sale and not ficti- 
tious sale in executioh of bogus decree to avoid some 
creditor. (Vol 2) 1915 Gal 492 (494). 

[6] Section 66 (1) does not deal with cases in which 

at court auction in his own name though 
^ ^ohStebody else, (Vol 26) 1939 Nag 274 (276). 


[7] Section 66 applies whether ostensible purchaser 
is real purchaser to extent of entire or only fraction of 
property sold. (Vol 7) 1920 Nag 147 (148). 

[8] Section applies only when claim is based on 
auction-purchase. (Vol 3) 1916 Pat 315 (316)* (Vol 13) 
1926 All 124 (126) : 48 All 209. (Section not applicable 
to sales by receiver). 

[9] Persons claiming under benami court auction 
purchase— Suit between them is not covered by S. 66. 
(Vol 4) 1917 Mad 365 (866). 

[10] The section does not apply to revenue sales. 
(Vol 28) 1941 Nag 84 (86) : I L E (1941) Nag 90. 

[11] Decree for arrears of rent — Bale in execution, 
by revenue Court under Madras Estates Land Act — 
S. 66 does not apply. (Vol 29) 1942 Mad 154 (155, 156). 

[12] The provisions of B. 66 barring a suit against 
a certified benami purchaser at an execution sale, apply 
to the ease of a purchaser at a sale in enforcement and 
execution of certificate under S. 19 (2) of the Public 
Demands Eecovery Act. (1912)16 Cal L Jour 412 (414). 

[13] The section has no application to sales under 
the Ohota Nagpur Tenancy Act — Properties put to sale 
by Deputy Commissioner in execution of rent decree — 
Suit by plaintiff, for partition on the ground that the 
properties were purchased at court sale by himself and 
defendant jointly — Suit is not barred by S. 66. (Vol 24) 
1937 Pat 324 (325). 

[14] Section 317 (now S. 66) and S. 182, Bombay 
Land Revenue Code are to be construed strictly and 
do not bar a suit where the plaintiff, although a benami- 
dar, came honestly into possession. (1903) 5 Bom L B 
329 (331). 

[15] Section 66 does not draw distinction between 
purchase by a person in name of stranger and one 
by father in name of son. (Vol 26) 1939 Nag 274 (275). 

[16] Section applies to all forms of action and all 
kinds of reliefs — Test is, if plaintiff cannot get any 
relief without proving that certified purchase was on 
behalf of plaintiff, S. 66 applies— Pact that he was 
already in possession and seeks confirmation of posses- 
sion or that he was out of possession and seeks recovery 
of possession is immaterial). (Vol 25) 1938 Cal 602 
(604)* (1910) 7 All L Jour 623 (626), (Suit for return 
of purchase money supplied to benamidar is not main- 
tainable)* (Vol 13) 1926 Cal 542 (543) : 53 Oal 297. 
(Section 66 applies equally to a suit for confirmation of 
possession as well as to a suit to recover possession 
from the benamidar). 

[17] Sale certificate is presumptive proof that pur- 
chaser is real owner. (Vol 32) 1945 Oal 458 (461). 

[18] Does not exclude evidence as to auction-pur- 

chaser being benami for another where such evidence 
is relevant. (Vol 12) 1925 Oudh 20 (24). , 

[19] Plea of bar under S. 66 not depending on dis- 
puted facts may be taken at any stage. (Vol 19) 1932 
Oal 170 (170) * (Vol 7) 1920 Lah 491 (493). (Allowed 
to be argued for first time in appeal.) * (Vol 4) 1917 
Oudh 143 (145). (Do.) 

• [20] Beneficial owner can maintain a suit in name 
of benamidar but the latter is a mere trustee for him 
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and is subject to all the rights and obligations of 
the real owner and all the equitable considerations 
which would bind him. (Vol 16) 1929 Pat 664 (674) : 
8 Pat 585. 

[21] The failure of the alleged benamidar to assert 
his rights against the real purchaser during the latter’s 
possession after the auction-purchase cannot be regard- 
ed as a waiver or transfer of the right. (Vol 7) 1920 
Cal 852 (852). 

2. Retrospective operation. — [1] Section 66 is 
not retrospective and does not apply to a ease where 
sale was complete before new Code. (Vol 7) 1920 Cal 
435 (437) : 47 Cal 1108 ^ (Vol 31) 1944 Cal 145 (151, 
152) ^ (1936) 40 Cal W N 470 (471, 472). (Code of 
1859 and not of 1908 applies.) ^ (Vol 24) 1937 Lah 
471 (474). 

[But see (Vol 8) 1921 All 165 (167) : 43 All 
416 ^ (Vol 1) 1914 All 552 (554) ^ (Vol 4) 1917 :Mad 
824 '(326).] 

3. Bar of suit against certified purchaser or his 
representatives. — [1] Section 66 of the new Code is 
more comprehensive than S. 317 of the old 4ipde. (Vol 4) 
1917 Cal 464 (465), 

[2] Section 66 bars enforcement of title against cer- 
tified purchaser and also persons claiming through him. 
Under old Code, it could be enforced against whole world 
except certified purchaser. (Vol 7) 1920 Cal 435 (437) : 
47 Cal 1108 ^ (Vol 22) 1935 AU 143 (146) ^ (Vol 25) 
1938 Cal 602 (604). (Section 66 applies also to assignee 
of benamidar.) ^ (Vol 3) 1916 Cal 394 (394) ^ (Vol 7) 
1920 Nag 51 1(51) : 16 Nag L R 87. 

[3] Section 66 is no bar when the certified purchaser 
does not contest plaintifi’s claim. (Vol 12) 1925 All 47 
(48)'J‘ (Vol 23) 1936 All 750 (753). (Sons of auction- 
purchaser not contesting claim — Section' 66 held no bar.) 

[4] A real owner can seek for a declaration of his 
real title against one who had no claim under a certifi- 
cated purchaser. (Vol 15) 1928 Cal 448 (449) : 55 Cal 
1070. 

[5] Mortgage decree— Purchase for judgment-debtor’s 
benefit — Suit by judgment-debtor to recover property 
from purchaser is not maintainable. (Vol 6) 1919 Pat 
523 (526). 

[6] Section 66 applies only where person claims 

through certified and not real purchaser. (Vol 7) 1920 
Cal 932 (935). v 

[7] Sale in execution of mortgage-decree — Property 
purchased by decree-holder S in name of his wife — Suit 
against wife by brother of decree-holder claiming share 
of inheritance in property alleging that property really 
belonged to S — Suit is barred — No distinction in prin- 
ciple even if the wife is the ostensible mortgagee by 
reason of the mortgage money proceeding from her 
husband 8. (Vol 33) 1946 All 85 (87):ILR (1946) All 89. 

[8] A mortgagee claiming under a Court sale pur- 
chaser enjoys the same immunity from suit as his 
mortgagor, Therefore a suit against the mortgagee from 
such purchaser is barred by S. 66. (1911) 35 Bom 342 
(347). 

[9] Suit for relief which can only be given on decla- 
ration of title against persons claiming title under pur- 
chase certified by Court — Such persons being parties 
and contesting claims, suit is barred under Sectioaa 66. 
(Vol 25) 1938 Cal 874 (877). 

[10] Auction-purchaser no party to suit and indifie- 
rent as to which party is entitled to property purchased 
by him — Section 66 does not apply — But if one of the 
parties is transferee from auction-purchaser, section 66 
applies. (Vol 22) 1935 All 143 (146). 

[11] Judgment-debtor mortgaging property to avoid 
s^e by payment to purchaser — Payment not madOj sale 
held — Auction-purchaser subsequently mortgaging to 


another — Suit by- first mortgagee against judgment- 
debtor, purchaser and his mortgagee — Suit held not 
barred by S. 66 as purchaser and his mortgagee did not 
hold on behalf of judgment -debtor. (Vol 7) 1920 Mad 
422 (422). 

4. “Certified purchaser.” — [1] A person whose bid 
has been accepted is a certified purchaser from the date 
of such acceptance though certificate may have been 
granted later. (1876) 25 Suth W R 493 (494). 

[2] Certified purchaser includes person claiming 
under him. (Vol 4) 1917 Mad 324 (325) «*{1907) 31 
Bom 61 (68) 'i>(Vol 6) 1919 Oudh 420 (425) : 22 Oudh 
Cas 222. 

5. Joint purchasers. — [1] Section 66 doss not 
affect title of persons otherwise beneficially interested 
in purchase at auction — One of decree-holders or per- 
sons interested in decree executing decree and purchas- 
ing whole of property — Other decree-holder or person 
interested in decree is entitled to recover his share of 
property purchased — Section 66 is no bar. (Vol 29) 
1942 Pat 230 (232, 233): 20 Pat 855 •3E'(Vol 2) 1915 P 0 
81 (82) : 37 All 545 : 42 Ind App 177 (PC). (Mortgage- 
decree) >i<(Vol 1) 1914 All 259 (2) (261). (Joint mortga- 
gees) >i'{1910) 7 All L Jour 1091 (1092). 

[2] One of two co-mortgagees purchasing property 
under his mortgage-decree in his own name — Other 
co-mortgagee joined as pro forma defendant in the suit 
— Suit by latter for a share in the property purchased 
in barred. (Vol 10) 1928 All 405 (406). 

[8] Purchase made by one of joint decree-holders 
enures for benefit of all persons interested in joint fund 
utilized for purchase of property — Others acquire only 
right to claim share in property conditional on payment 
of proportionate costs of litigation — Such right can be 
relinquished without written instrument. (Vol 20) 1933 
All 854 (2) (856). 

[4] Person purchasing solely for himself property at 
auction sale — Another person claiming that purchase 
was in fact made jointly on behalf of auction-purchaser 
and claimant’s predecessor — Claim is barred under 
S. 66 although it relates to share in property sold. 
(Vol 24) 1937 All 176 (177, 181) ; I L R (1937) All 113 
*3&(Vol 21) 1934 Cal 322 (324) : 61 Cal 371 •P (Vol 26) 
1939 Pat 207 (208) : 18 Pat 181. 

[But see (Vol 13) 1926 Bom 525 (525) : 50 Bom 
600.] 

6. Plea of benami in defence. — [1] Section 66 
should be construed literally and strictly, and is appli- 
cable only to a suit brought against certified purchaser to 
assert benami title against him. But the real owner in 
possession, obtained honestly, may in a suit brought by the 
certified purchaser, plead in defence, that the holder of 
the certificate is a mere trustee or benamidar. (1874-75) 

2 Ind App 154 (155, 156) (P C) ^ (Vol 2) 1915 Nag 51 
(52) : 11 Nag L R 130. (Suit by heir of certified pur- 
chaser to eject real owner.) 

[2] Holding sold in execution of rent decree — Pur- 
chaser suing judgment-debtor in possession — Judgment- 
debtor can claim purchaser as his benamidar — Purchase 
by judgment-debtor not void but only voidable — Sec- 
tion 66 IS no bar to defence. (Vol 32) 1945 Pat 390 (391): 
24 Pat 279. 

[3] Suit on mortgage against mortgagor and sub- 
sequent auction-purchaser — Mortgagor can plead that 
purchaser is benamidar for plaintiff and therefore he 
cannot sue on the basis of the mortgage. (Vol 20) 1933 
Lah 636 (637) : 14 Lah 712. 

[4] 'Suit by benamidar auction-purchaser to eject 
person claiming through judgment-debtor — Section 66 
does not apply — Plea of defendant that plaintiff being 
benamidar cannot sue — Suit held should be dismissed. 
(Vol 5) 1918 Mad 1258 (1259), 
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[5] Property conveyed at revenue sale as benami for 
enecting fraud — Fraud committed — Property sold by 
benamidar to third party — Real owner cannot set up 
benami as defence to suit by third party. (Vol 20) 1933 
Mad 457 (459) : 56 Mad 646. 

[6] Defendant purchasing benami in plaint iJS’s name 
and remaining in possession and defrauding stranger in 
collusion With plaintiS — Plaintiff suing for possession — 
Defendant cannot plead benami and fraud. (Yol 12) 
1925 Mad 1016 (1017). 

[7J A plaintifi, a purchaser at a court sale is not 
entitled to recover the property from the defendant of 
whom he was found to be the benamidar and the 
benami-transaetion was found to be free from fraud. 
(1912) 36 Bom 116 (117). 

[8] Judgment-debtor purchasing his property in name 
of benamidar who transferred it to stranger — Purchaser 
can oppose judgment-debtor’s claim for declaration of 
title on ground that he cannot be allowed to reap 
benefit of his own fraud. (Vol 1) 1914 Cal 173 (2) (176). 

[9] Mahomedan father buying in auction in name 
of son^Tenant paying rent to father and after him to 
his heirs for some time — Heirs suing tenant — He can- 
not plead bar of S. 66. (Vol 7) 1920 Cal 48 (49). 

7, Purchase by Hindu coparcener. — [1] The 
provisions of the section apply to ordinary benami pur- 
chases at execution sales, but not to purchases by one 
member of Hindu joint family in his own name but 
with jomt funds. (1874) 12 Beng L B 317 (329, 330) 
(PC) * (Vol 2) 1915 Oudh 194 (195) : 18 Oudh Cas 160. 

ISee aZso (1912) 1912 Mad W N 1071 (1074).] 

[2] Section does not apply to suit between joint 
family members — But it applies to ease of separated 
members though some property is left undivided between 
them. (Vol 4) 1917 Oudh 143 (144, 145). 

[3] Karta of joint family purchasing with family 
funds property at auction sale in name of his son — 
nephew bringing .suit for recovery of his share in this 
property— Suit is not barred by S. 66. (Vol 21) 1934 Cal 
567 (568) ; 61 Cal 440. 

[4] Benami purchase by decree-holder who was joint 
family manager — Suit for partition by other copar- 
ceners — S. 66 is not a bar. (Vol 9) 1922 Mad 481 (482, 
483, 484) : 45 Mad 856. 

[5] Where properties sold in execution of a decree 
were purchased with the funds of the manager* of a joint 
Hindu family in the name of his son-in-law, S.317 of the 
Civil P. C. 1882 barred the claim of the members of the 
joint Hindu family to the properties as being really 
joint family acquisitions. (Vol 4) 1917 P 0 12 (17) i 44 
Ind App 201 : 40 All 159 : 20 Oudh Cas 211 (PC). 

[6] Hindu joint family purchasing property in name 
of female member entitled to maintenance— Purchase is 
benami. (Vol 8) 1921 All 185 (187) : 43 AU 711. 

[7] Head of the family mahing purchase on its behalf 
but allowing a third person to be entered in the sale- 
certificate — . Plaintiff, a member of the family suing to 
rwover possession of property — Plaintiff’s suit is barred. 
(Vol 16) 1928 All 619 (621) : 50 All 512. 

Sub-section (2) — Fraudulent purchase 

[1] Claim that purchase was on behalf of plaintiff can- 
not succeed unless auction sale is impugned on ground 
of fraud or irregularity — Particulars of fraud not 
pleaded before Court which took evidence cannot subse- 
qu^tly be allowed to be pleaded. (Vol 26) 1939 Rang 
X22 (123). 

[2] A, B and C entering into contract providing that 
they would jointly put money necessary' to purcl^se 
cermm village in auction — Property purchased by agent 

? acting on behalf of all but certificate taken in name 
alone — 3.-66 is no bar to A and B*s suit for their 
and for possession. (Vol 27) 1940 Nag 1 (1, 4). 


[3] A manager guilty of fraud by purchasing pro- 
perty in his own name with his ward’s funds cannot 
take advantage of the section as against the ward 
{Vol 2) 1915 Cal 563 (563). 

[4] Certain decree-holders were refused permission to- 
purchase at an auction-sale — Their agent purchas^ 
the property and got a sale certificate — The decree- 
holders supplied purchase-money, ratified the purchase, 
and agreed to take a conveyance after confirmation— 
On default of the agent to execute conveyance, plaintiffa 
sued for declaration that they were real purchasers and 
for possession. Held, under the circumstances second 
para, of the section did not exclude the application of 
first para. Section 88 of Trusts Act will not help tha 
plaintiff. (1900) 22 All 434 (438, 441). 

[5] Auction-purchaser is real purchaser in suits 
against him, except in cases under S. 66 (2). (Vol 3) 
1916 Mad 657 (3) (658). 

9. Suit for declaration. — [1] Suit by real owner 
for declaration of title against certified purchaser on 
ground that plaintiff was real purchaser is barred by 
S. 66 — Possession of plaintiff can only be defence to 
suit by eerttfied purchaser. (Vol 20) 1933 Pat 264 (267): 
12 Pat 616 * (Vol 3) 19^16 Cal 762 (764) : 43 Cal 20 •© 
(Vol 4) 1917 Mad 324 (326) dt (Vol 3) 1916 Oudh 255 
(256) (“No suit” includes suit for declaration also.) 

[But see (Vol 1) 1914 Low Bur 275 (276) : 7 Low 
Bur Rul 260 (Real purchaser in possession is not estop- 
ped by S. 66 to sue for declaration ®f title.)] 

[2] Mortgagee from the* real purchaser is precluded 

from bringing a suit for declaration: that the purchase 
was benami on behalf of his mortgagor. (1911) 33 All 
382 (384). . 0-6 V ; 

[3] Beal purchasers allowed to remain in adverse 
possession for more than twelve years — Suit by them 
for declaration of title so acquired is not barred — It is 
unnecessary for them to prove that auction purchase 
was made on their behalf. (Vol 25) 1938 All 391 (393) : 
I L R (1938) All 556 8? (1892) 19 Cal 199 (201) * (Vol 7) 
1920 Nag 51 (51) : 16 Nag L R 87, 

[4] JB purchasing property at auction sale with <7*a 
money in 1876 — After purchase H giving all profits 
from the property to C for fifteen years — B must be 
deemed to be trustee for C and C is entitled to declara- 
tion of right to and possession of property — Also C can 
be deemed to have acquired right to property by ad- 
verse possession. (Vol 21) 1934 All 990 (993). 

[5] If an auction-purchaser allowed a stranger to be 
in possession for a long time and even attested a sale- 
deed executed by him to re-assure the purchaser. Held, 
that he was estopped from claiming the benefit of S, 317 
of Civil P. C., 1882, and if after such sale, the auction- 
purchaser gets a sale certificate from the Court it is 
fraud. (1913) 36 Mad 564 (569). 

10. Suit for specific performance. — [1] A suit 
by a judgment-debtor against an auction-purchaser to* 
enforce^ an agreement before the sale to reoonvey the 
properties to the judgment-debtor is barred by S. 66. 
(Vol 6) 1919 Pat 523 (526) ^ (Vol 32) 1945 Cal 355 
(359). (A contracting to sell to B property to be 
purchased -by A at court sale — Suit for specific per- 
formance by B against C alleging him to be benamidar 
of A— Suit is barred by S. 66 (1) as B must be regard- 
ed as claiming through A, the beneficial owner.) *38 
(Vol 19) 1932 Cal 170 (171) * (Vol 3) 1916 Mad 1155 
(1156, 1157) * (1910) 8 Ind Cas , 258 (258) (Mad). 
(Minor plaintiff — Plaint may be amended by insertion 
of prayer for damages.) © (Vol 8) 1921 Pat 39 (2) (40).. 

[2] Section 66 is no bar to a suit to enforce the speci- 
fic performance of an agreement by the auction-purcha- 
ser subsequently to the auction-purchase to convey the 
property purchased to the plaintiff even though the 
plaint alleged that the certified purchaser was a benami^ 
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Section 66 (contd,) 

dar for the plaintiff. (Vol 6) 1919 Mad 94 (95) : 42 
Mad 615 (F B) © (Vol 7) 1920 P C 30 (32) : 43 Mad 
643 : 47 I A 108 (P G) ^ (Vol 17) 1930 Bom 81 (83) ^ 
(Vol 32) 1945 Cal 355 (358) ^ (Vol 10)1923 Nag 11 (13). 

[3] Agreement to purchase and convey to another 
entered into prior to and affirmed after sale can be en- 
forced. (Vol 7) 1920 P C 30 (32) : 43 Mad 643 : 47 Ind 
App 108 (P C). 

[4] Auction sale in name of defendant — Plaintifi 
supplying balance of purchase money on stipulation 
that he will be joint purchaser — Sale certificate held 
could not be issued in joint names but in name of de- 
fendant — Agreement being subsequent to sale, S. 66 did 
not bar suit for specific performance. (Vol 7) 1920 Cal 
101 (103). 

[5] Where defendants purchased property at an auc- 
tion under an enforceable undertaking to reconvey the 
property to the plaintiff for whom they were acting as 
managers, after the period of management was over, 
S- 66 did not operate as a bar to recovery of the pro- 
perty by suit, where the re-conveyance was to be effec- 
ted on the footing of the adjustment of the rights and 
liabilities of the parties, and not on a mere tender of 
the purchase price. (1935) 62 Cal L Jour 88 (93). 

[6] The auction property was originally mortgaged 
to A and subsequently put into possession of B as a 
usufructuary mortgagee— In execution of A'$ mortgage 
decree X purchased the property as B's paid agent with 
jB’s money, and he agreed to execute a re-conveyance to 
B, X did not carry out the agreement and ejected B’s 
tenant. Held, B was entitled to maintain a suit for 
recovery of possession from Z. (1895) 18 Mad 436 (437). 

[7] A^ a certified purchaser obtaining symbolical pos- 
session agreed to reconvey property to the former owner 
at the time of auction sale — B sued for specific perfor- 
mance alleging that he never parted with possession— Suit 
not being one to oust the certified purchaser from posses- 
sion was not barred by S. 66. (1887) 14 Cal 685 (685,686). 

[8] Agreement by auction-purchaser to sell property 
to real owner — Subsequently sale deed executed in 
favour of real owner — S. 66 is no bar to real owner. 
(Vol 32) 1945 Mad 32 (32). 

11. Suits not covered by the section. — [1] 
Section 66 should be strictly construed — It applias to 
suit where cause of action is given by benami purchase 
and not to suit based on contract separate from the 
transfer. (Vol 18) 1931 Bom 578 (58‘1) ^ (Vol 27) 1940 
P 0 202 (203): I L B (1940) Ear (PC) 406 (P C). (Claim 
held barred as no case independent of auction-purchase 
and basing title on subsequent possession was put forth.) 
©{Vol 10) 1923 Cal 302 (303). (Section 66 applies only 
where the plaintiff seeks to enforce his secret title 
against the certificated purohaser.)©(Vol 11) 1924 Oudh 
218 (221). (Section does not affect title of persons 
beneficially interested apart from benami nature.) * 
(Vol 3) 1916 Pat 315 (316). 

[2] If the plaintiff does not seek relief. on the ground 
that the certified purchaser is a name-lender but relies 
on a certain state of facts as establishing certain other 


legal relations between himself and the certified 
purchaser and entitling him to the property purchased,, 
he can rely on such facts and circumstances notwith- 
standing S, 66 of the Civil P. C. (Vol C) 1919 Mad 942 
(943). (Suit by principal against agent.)©(1894) 17 Mad 
282 (286). (Suit by principal against agent for recovery 
of property purchased by agent in his own name for 
principal.) 

[3] Beal owner in possession for 12 years — Benami- 
dar purchaser at auction dispossessing real owner — 
Suit for possession is not barred merely because part of 
cause of action set up is that purchase was benami. 
(Vol 16) 1929 P C 228 (231) : 66 Ind App 330 : 51 All 
675 (PC). ((Vol 8) 1921 All 165 : 43 All 416, reversed.) 

[4] Benami purchase of house at court-sale — Subse- 
quent contract by benamidar to sell house to person for 
whom he had purchased benami — Suit to rectify sale 
deed — Section 66 (1) is no bar. (Vol 24) 1937 Mad 362 
(363, 364). 

[5] Suit for recovery of money advanced by to B 
as contribution by A for purchase of a certam land at 
court-sale — Section 66 was held no bar to the suit a,B B*s^ 
title was not challenged. (Vol 23) 1936 Pat 429 (430).* 

[6] Third person purchasing property disregarding 
decree-holder’s instructions to obtain leave and bid for 
him — Decree-holder cannot sue for possession. (Vol 12) 
1925 Nag 41 (44). 

[7] Property subject to usufructuary mortgage pur- 
chased in 6*5 name— JET redeeming mortgage and getting 
possession — Mutation Court deciding in favour of G — 
H suing for a declaration that he was the real pur- 
chaser— Lower Court dismissing suit as barred by S. 66- 
— But granting money decree to the extent of money 
paid for redemption — Held, no money decree could be 
granted but H was entitled to benefit which the mortgagee 
possessed in the property. (Vol 19) 1932 All 32 (33). 

[8] Where B*s widow purchased in Court auction, 
from out of B^s estate, a house in the name of O and 
enjoyed it till her death, and 0 during her lifetime 
never laid any claim thereto, held that a suit by B*8< 
heir against O’s heir after the death of B's widow for 
possession of the house was not covered by S. 66 of OiviL 
P. C. (1913) 35 All 138 (141, 142, 148). 

Section 67 — Note 1 

[1] Held, before the insertion of sub-s. (2) in 1914, 
that the sanction of Commissioner of a Division for sale 
of agricultural land in execution under Punjab Notifiea^ 
tion No. 1297-S, issued under cl. (2) of S. 327 of the 
Code of 1882, no longer necessary from date on which 
Code of 1908 came into force. (1913) 19 Ind Cas 479- 
(480) : 1913 Pun Be No. 89. 

[2] Buies framed uuder S. 327 of the Code of 1882 — 
Commissioner’s sanction to validate sale of agricultural, 
land held was not necessary even after the insertion of 
sub-s. (2) in 1914., (Vol 8) 1921 Lah 223 (224). 

[3] Buie under S. 67 (2) promulgated by Local. 
Government of Coorg — Buie restraining execution of 
decree by sale of land does not apply when decree is 
transferred for execution in British India. (Yol 28) 1941. 
Mad 45 (46). 
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Every notification issued in the exercise of the powers conferred by this sub-section aliall get 
‘®ut the rules so continued or modified.] 

[1882— S. 327 ; 1877— S. 327 ; See Ss. 54 and 68 to 72.] 

[a] Original section 67 was remmbered as sub-section (1) of that section by the Code of Civil Procedure (Amend- 
ment) Act, 1914 (1 [I] of 1914), S. 3. [b] Suhstituied by A. O. for “Local Government’*, [c] The words “with 
the previous sanction of the Governor-General in Council” were repealed by the Devolution Act, 1920 (38 
[XXXVIII] of 1920), S. 2 and Sch. I, Pt. L [d] Siibstifuted by A. 0. for “Local Official Gazette”, [e] Sub- 
section (2) was inserted by Act 1 [I] of 1914, S. 3. 


Delegation to Collectoe of powbe to execute decbees 

AGAINST IMMOVEABLE PEOPEETY. 


68. The ®' [Provincial Government] may ^[' 


‘ ] declare, by notification in the “[Offi- 


Fower to %iresoribe rules for cial Gazette], that in any local area the execution of decrees in cases 
transferring to Collector exe- a Court has ordered any immoveable property to be sold, or 

cu ion of cej am ^ eci ees. execution of any particular kind of such decrees, or the execution 

of decrees ordering the sale of any particular kind of, or interest in, immoveable property, shall be 
transferred to the Collector, 


[1882— S. 320, para. 1; 1871— S. 320; see SS. 54, 67 and 69 to 72] 

[a] Substituted by A. 0. for “Local Government”, [b] The words “with the previous sanction of the Governor- 
'General in Council” were repealed by the Devolution Act, 1920 (38 [XXXVIII] of 1920), S. 2 and Sch. I, pt. I. 
[c] Substituted by A. 0, for “Local Official Gazette”. 


Provisions of Third 69. The provisions set forth in the Third Schedule shall apply to all 

.Schedule to apply. eases in “which the execution of a decree has been transferred under the last 
•preceding section. 

iSee S. 68 and Ss, 70 to 72,] 

Objects and Reasons. 

*^Clause €9. — The provision as to Collectors have special matter and are not of general application.” — 
been placed in a separate schedule. They deal with a S. O. E. 


Section 68 — Note 1 

[1] The object of the section is to enable the 
Collector of the district to liquidate the debts of encum- 
bered land-holders without the immediate sale of their 
.estates and so to preserve the old landed gentry of the 
country. (Vol 22) 1935 Oudh 156 (161) : 10 Luck 459. 

[2] Sections 68 to 72 do not apply to decree passed 
by revenue Court. (Vol 29) 1942 All 257 (258) : I L K 
(1942) All 237. 

[3] Whether the judgment-debtor is agriculturist for 
purposes of Bombay Notification under S, 68 contained 
•in Circular No. 95, Chapter II, Civil Manual, has to be 
determined with reference to the date on which the sale 
of his property is ordered. (Vol 26) 1939 Bom 526 (527). 

[4] Property sold but sale not confirmed — Provincial 
Government cannot transfer execution to Collector. 
.(Vol 21) 1934 Oudh 143 (144, 145) : 9 Luck 654. 

[5] Simple money-decree — No immovable property 
ordered to be sold in execution — Decree cannot be 
•transferred under S. 68. (Vol 13) 1926 Oudh 318 (§19), 

[6] The Bombay Notification under S. 68 which is 
contained in Circular No. 95, Chap. II, Civil Manual, 
and which provides that decrees for sale of immovable 
properties of agriculturists which have been mortgaged 
should be sent to Collector for execution does not apply 
“bo cases in which, at the time of the order for sale, the 
agriculturist judgment-debtor’s interest in the property 
had devolved on a non-agriculturist. (Vol 30) 1943 Bom 
127 (128, 129), 

IT] Notification under S. 68 by Punjab Government, 
No. 365-E (Eevenue Department) dated 17th January 
1939— It is not necessary to transfer execution of decree 
M a whole to Collector merely because some land falling 
•within purview of notification had been ordered to be 
,sold. (Vol 27) 1940 Lab 345 (346, 347). 

£8] The declarations made by the C. P. Government 
jundg: 3, 68 are rescinded by Eevenue Department 
No. 2937-2890-XII dated 17-9-43. Hence, 
irlilTOStiion of ^ revenue Courts in all Collector oases 


except those which have been excluded is withdrawn. 
(1944) 1944 Nag L Jour 61 (61). 

[9] Decree-holder asking for sale of agricultural pro- 
perty — Decree has to be transferred to Collector by vir- 
tue of a Notification No. 576/1 A-9B of 26tli March 1932, 
(Vol 21) 1984 All 253 (255). 

[10] U. P. Government Notification under S. 68, 
No. 576/1 A-93 dated 26th iMarch 1932 was applicable 
to pending executions. (Vol 20) 1933 Oudh 274 (275) : 
8 Luck 504 * (Vol 22) 1935 All 468 (469). 

[11] TJ. P. Government Notification under S. 68, 
No. 576/1 A-93 does not apply to sale that has taken 
place before it had come into force. (Yol 21) 1934 Oudh 
143 (143) : 9 Luck 554. 

[12] Notification under S. 68 by Punjab Government, 
No. 365-B (Eevenue Department) dated 17th January 
1939 applies even to pending execution proceedings in 
which order for sale has been passed. (Vol 27) 1940 
Lah 345 (346). 

[13] The 0. P. Government (Eevenue Department) 
Notification No. 2937-2890-XII, dated 17th September 
1943, rescinding previous declarations under S. 68 is 
%ntra vires and applies to pending executions. (Yol 31) 
1944 Nag 188 (189) : I L B (1944) Nag 331. 

[14] Decree transferred to Collector — Execution con- 
signed to records in 1913--No sale by Collector— Collec- 
tor as Court of Wards making payment till 1933 — 
Subsequent application to recover balance — Application 
not banned under S. 48 and Sch. 3 para. 11 (3) nor 
under Limitation Act, Art. 182. (Vol 32) 1945 Oudh 
110 ( 111 ). 

[15] As to jurisdiction of Civil Court and CoEeotOf, 

see Note on S. 70. In executing a decree transferred to 
the Collector under this section, the Collector is deemed 
to be acting judicially; see S. 71. As to when Court 
may authorise Collector to stay public sale of land, see 
S. 72 (1). ^ 

Section 69 — Note 1 

[1] The Collector must decide the best method of 
satisfying the decree whether by management by the 
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Buies of procedure. 70 . (l) The ^[Provincial Grovernment] may make rules consistent 

’^uth the aforesaid provisions — 

(a) for the transmission of the decree from the Court to the Collector, and for regulating the 
procedure of the Collector and his subordinates in executing the same, and for re- 
transmitting the decree from the Collector to the Court ; 

(b) conferring upon the Collector or any gazetted subordinate of the Collector all or any of 
the powers which the Court might exercise in the execution of the decree if the execution 
thereof had not been transferred to the Collector ; 

(c) providing for orders made by the CoUector or any gazetted subordinate of the Collector, 
or orders made on appeal with respect to such orders, being subject to appeal to, and 
revision by, superior revenue, authorities as nearly as may be as the orders made by the 
Court, or orders made on appeal with respect to such orders, would be subject to appeal 
to, and revision by, appellate or revisional Courts under this Code or other law for the 
time being in force if the decree had not been transferred to the Collector, 

(2) A power conferred by rules made under sub-section (1) upon the Collector or any gazet- 
Jwisdiction of Civil ted subordinate of the Collector, or upon any appellate or revisional 
Courts barred. authority, shall not he exercisable by the Court or by any Court in exercise 

of any appellate or revisional jurisdiction which it has with respect to decrees or orders of the Court. 

[1882— S. 320, paras. 2 to 4.] 

[a] Sihbstituted by A, 0. for “Local Government”. 


Section 69 ( contd.) 

Collector himself or by sale or by letting. But he has 
not got the discretion to decide whether the decree has 
been satisfied, {1913) 37 Bom 32 (34, 35). 

[2] Decree transferred to Collector — Injunction to 
Court passing decree is futile. (Vol 16) 1929 Oudh 235 
(236) : 4 Luck 635. 

[3] In eases not covered by Sch. 3 or rules framed under 

S. 70, jurisdiction of Civil Courts is not ousted. Where 
execution by sale by Collector is questioned in appeal 
the Chief Court can order stay of sale. Its jurisdiction is 
not excluded by S. 70 (2). (Vol 30) X943 Oudh 265 (265, 
266). 

SECTION 70 — SYNOPSIS. 

1. Extent of power of Provincial Government to 
make rules. 

2. Jurisdiction of Collector and Civil Court. 

3. Ancestral property. 

4. Suit to set aside orders of Collector. 

5. Suit to set aside sale held by Collector. 

6. Power of Collector to set aside sale. 

7. Appeal or revision from order of Collector. 

8. Power of Collector to pass order under S. 476> 
Criminal P. C, 

1. Extent of power of Provincial Government to 

make rules [1] Government has power to make rules, 

making Revenue Court’s orders unassailable by separate 
suit. (Vol 7) 1920 All 9 (10) : 42 All 275. 

2. Jurisdiction of Collector and Civil Court. — [1] 
The Provincial Government has no power under this 
section to make any rule empowering the Collector to 
deal with questions of title. (1889) 11 All 94 (95, 96) *© 
(1887) 9 All 43 (45). (Held that the application to set 
aside execution sale on ground of judgment-debtor 
having no saleable interest by the purchaser at a sale in 
execution of decree transferred to Collector, was enter- 
tainable by the Civil Court and the Collector had no 
jurisdiction under Notification No. 671 of 1880 to enter- 
tain it.) 

[2] where a decree is sent to the Collector for execu- 
tion a Civil Court cannot interfere in matters declared 
to be in the Collector’s jurisdiction. (Vol 24) 1937 
AU 550 (552) : I L R (1937) All 766 (Vol 20) 1933 
Bom 369 (369) «$< (Vol 5) 1918 Bom 216 (217) ; 42 


Bom 621. (Bombay Civil Circulars, Chap. II, Cl. 91, 
suh-eU (16) — Power to grant leave to bid given to 
Collector — Civil Court cannot grant leave to bid.) 
(Vol 24) 1937 Nag 41 (42) : I L R (1937) Nag 261 © 
(Vol 14) 1927 Nag-324 (324) ^ (Vol 12) 1925 Oudh 448 
(451) : 28 Oudh Oas 330. 

[3] Notification transferring sale to Collector — Sale 
by Civil Court is void as notification ousts Civil Court’s 
jurisdiction (Vol 21) 1934 All 314 (315). 

[4] Collector to whom decree has been transferred 
for execution under S. 68 and S, 9, 0. P. Ten. Act, 
has powers of execution only and not of deciding other 
matters. (Vol 15) 1928 Nag 297 (298). 

[See also (Vol 24) 1937 Oudh 298 (300). (Question of 
satisfaction of decree.)'^ (Vol 20) 1933 Sind 112 (114, 
115) : 26 Sind L R 506. (Construction of decree and 
question of satisfaction of decree.)] 

[5] Collector has no jurisdiction to decide as to dis- 
puted adjustment of decree under 0. 21, R. 2, (Vol 23) 
1936 Bom 277 (279) : 60 Bom 729 ^ (Vol 24) 1937 Nag 
217 (219). 

[6] In matters arising in execution, but not covered 
by the Third Schedule or the rules framed under this 
section, the Civil Court will continue to have jurisdic- 
tion. (Vol 18) 1931 All 320 (323) (Substitution of heirs.) 

(1885) 7 All 407 (409) * (Vol 23) 1936 Bom 189 
(191) : 60 Bom 688*(Vol 23) 1936 Bom 227 (233) : 60 
Bom 516 (Vol 27) 1940 Nag 372 (374) ^ (Vol 30) 
1943 Oudh 265 (265, 266). (Execution transferred to 
Collector — Execution by sale questioned in appeal — 
Chief Court can order stay of sale.) 

[7] Application to set aside order of satisfaction — 
Held CoUector had power to refer such questions to Civil 
Court under R. 13 (Revenue Book Circular, Vol 2, S, 3, 
Serial No. 8). (Vol 25) 1938 Nag 49 (49, 50). 

[8] Collector can make any correction in the sale 
certificate to make it conform with the proclamation of 
sale, if he is approached for the purpose, as a conse- 
quential or incidental exercise of the authority vested 
in him to grant a certificate of sale after the sale is con- 
firmed. (Vol 13) 1926 All 575 (576). 

3. Ancestral property. — [1] Execution application 
for sale of property found to be ancestral — According 
to Allahabad Notifications, Collector alone can sell such 
property. (Vol 20). 1933 All 192 (195)«'(Vol 1) 1914 All 
339 (340):36 AU 33. (Ancestral grove with a house in it.) 
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Collector deemed to 71, In executing a decree transferred to the Collector under section 6& 

he acting judicially. the Collector and his subordinates shall be deemed to be acting judicially. 

[1882— S. 320j 

72- ( 1 ) Where in any local area in which no declaration under section 68 is in force the 
Where Court may property attached consists of land or of a share in land, and the Collector 
authorize Collector to represents to the Court that the public sale of the land or share is objection. 
stay 'puhhosaleof land, and that satisfaction of the decree may be made within a reasonable 

period by a temporary alienation of the land or share, the Court may authorize the Collector to 
provide for such satisfaction in the manner recommended by him instead of proceeding to a sale 
of the land or share. 

( 2 ) In every such case the provisions of sections 69 to 71 and of any rules made in pursu- 
ance thereof shall apply so far as they are applicable. 

[1882— S. 326; 1877— S. 326; 1859—214; sm SS. 54, 68 to 71.1 


Section 70 (conid.) 

4. Suit to set aside orders of Collector. — [1] 
Where the order of the Collector or other revenue autho- 
rity is declared to be final by the rules framed by the Pro- 
vincial Government, a suit to set aside the order does not 
lie. (Vol 10) 1923 All 186 (187) : 45 All 203 (FB). (Case 
under U. P. Rules 30, 31, 32 (3).) ^ (Vol 19) 1932 Oudh 
273 (274). (Beld that the Civil Court had no jurisdiction 
to question the correctness or validity of the Commis- 
sioner’s order when the matter decided was exclusively 
within his jurisdiction, as mentioned in para. 1011, Cl. 8 
of the Manual of U. P. Government Orders, Rev. Dept. 
Vol 1, page 315.) 

[2] Where the order of the Collector is such that if 
it had been passed by the Court, a suit would have been 
maintainable to set it aside, a suit to set aside the order 
of the Collector is maintainable. (Vol 13) 1926 All 575 
(576) : 48 All 568. (Suit will lie challenging the validity 
of order setting aside sale by Collector after confirma- 
tion.) 

[3] After the transmission of the decree to the Collec- 
tor for execution, no civil Court has authority in the 
matter and no suit is maintainable for a declaration 
that the plaintiff’s shares in the property are not liable to 
attachment, (Vol 13) 1926 Oudh 612(612): 1 Luck 658. 

[4] A suit to set aside order of Collector is main- 
tainable where the order of the Collector is ultra vires. 
(Vol 25) 1938 Oudh 62 (64). (U. P. Manual of Revenue 
Department, Vol 1, Er. 998 and 1011 — Commissioner 
setting aside sale on grounds not provided for in E. 998 
— Civil Court has jurisdiction to entertain suit against 
such order.) 

5. Suit to set aside sale held by Collector. — [1] 
Sale held by Collector vitiated by fraud — Fraud not 
coming within 0. 21, B. 90 — Suit to set aside sale is 
maintainable. (Vol 12) 1925 All 146 (160, 151) : 47 
All 217. 

6. Power of Collector to set aside sale. — [1] 
Bombay High Court Manual of Circulars, E, 17— Appli- 
cation to Collector to set aside sale — Collector held 
should at once refer applicant to Court executing the 
decree. (Vol 8) 1921 Bom 209 (209) : 45 Bom 1132. 

[2] Sale confirmed and case retransmitted to Civil 
Court by Collector — Collector may set aside sale on 
ground of fraud in his inherent jurisdiction. (Vol 22) 
1935 All 868 (871, 872) ; 58 All 249. 

7. Appeal or revision from order of Collector, — 
[1] Order passed by the Collector in an execution pro- 
ceeding is not appealable to High Court. Appeal lies to 
such authorities as the Local Government may by rules 
TOiescnbe. (1905) 7 Bom L E 682 (683) * (1883) 5 AU 

(33L6) (F B) (Vol 13) 1926 Oudh 288 (288). 

^ PI Cblfetor is not Court and his order cannot be re- 


vised by the High Court. (Vol 20) 1933 Bom 369 (370)® 
(Vol 13) 1926 Oudh 288 (288). 

8. Power of Collector to pass order under 

S. 476, Criminal P. C [1] A mamlatdar has no 

powers of either Civil, Bevenue or Grimiaal Court whilo 
receiving an application under the rules framed under 
S. 70 for setting aside sale. Hence, he has no power to- 
order prosecution. (Vol 22) 1935 Bom 158 (160) : 36 
Gri L Jour 1005 : 59 Bom 345. 

[2] Collector acting under S. 70 is Bevenue Court 
and can order prosecution under S. 193, Penal Code., 
for statements made before him under Criminal P. C.» 
S. 476. (Vol 4) 1917 All 69 (60) : 18 Cri L Jour 307 : 
39 All 91. 

Section 71 — Note 1 

[1] Per Broomfield, J Collector is not Court* 

(Vol 30) 1943 Bom 12 (18) : I L B (1943) Bom 104. 

[2] Under S. 72 (2) read with S. 71 the Collector is 
deemed to be acting judicially and all objections relating 
to the proceedings before him must be disposed of by 
him. (Vol 15) 1928 Lah 475 (476). 

[3] Section 71 does not alter essential nature of 
powers exercised by Collector. It gives to Collector and 
his subordinates protection under Judicial Officers’ Protec- 
tion Act. (Vol 23) 1936 Bom 227 (230) : 60 Bom 516. 

[4] Authority to see that Collector does not exceed 
his powers continues in Court, (Vol 23) 1936 Bom 227 
(230) : 60 Bom 616. 

SECTION 72 — SYNOPSIS. 

1. Applicability and scope. 

2. “Collector represents to the Court.” 

3. Discretion of Court. 

1. Applicability and scope, — [1] Intervention 
of Collector is necessary for application of S, 72. Where 
land is not saleable S. 72 has no application. (Vol 23) 
1936 Pesh 90 (91), 

[2] Section 72 is not applicable to a decree which 
directs the sale of immovable property in pursuance of 
a contract specifically affecting the same. (1880) 2 All 
856 (857). 

[8] Section 72 must be read as alternative to S. 68- 
and so read it only indicates the source of the authority 
of the Collector to exercise powers under Sch. 3. Civil 
Court cannot under S. 72 exercise the powers of Collec- 
tor under Sch. 3. (Vol 24) 1937 Nag 41 (42) : ILB 
(1937) Nag 201. 

[4] Section does not empower Court to direct pay- 
ment of decretal amount by instalments, (1870) 2 
N W P H 0 B 347 (347) ®{1874) 6 N WPHCE 39 (41). 

[6] A farm of land in favour of the d^ree- 
holder under S. 72 does not follow the ordinary 
course of execution. It is more in the nature of an 
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Disteibxjtion of Assets. 


78* (l) Where assets are held by a Court® and more persons than one have, before the receipt 
Proceeds of execution assets, made application to the Court^ for the execution of decrees 

sale to he rateaUy dis- for the payment of money^® passed against the same judgment-debtor^^ 
tr%buted among decree- and have not obtained satisfaction thereof,® the assets, after deducting the 
holders, realization, shall be rateably distributed among all such persons : 

Provided as follows : — 


(a) where any property is sold subject to a mortgage or charge, the mortgagee or ineum- 
brancer shall not be entitled to share in any surplus arising from such sale ; 

(b) where any property liable to be sold in execution of a decree is subject to a mortgage or 
charge, the Court may, with the consent of the mortgagee or incumbrancer, order that 
the property be sold free from the mortage or charge, giving to the mortgagee or in- 
cumbrancer the same interest in the proceeds of the sale as he had in the property sold ; 

(c) where any immoveable property is sold in execution of a decree ordering its sale for the 
discharge of an incumbrance thereon, the proceeds of sale shall be applied — 

first, in defraying the expenses of the sale ; 

secondly, in discharging the amount due under the decree ; 

thirdly, in discharging the interest and principal monies due on subsequent incumbrances 
(if any) ; and 

fourthly, rateably among the holders of decrees for the payment of money against the 
judgment-debtor, who have, prior to the sale of the property, applied to the Court 
which passed the decree ordering such sale for execution of such decrees, and have 
not obtained satisfaction thereof. 


(2) Where all or any of the assets liable to be rateably distributed under this section are 
paid to a person not entitled to receive the same, any person so entitled may sue such person to 
compel him to refund the asaets.^^ 

(3) Nothing in this section affects any right of ^[the Crown] 

[1882-S. 295; 1877^8. 295; 1859— S* 270. See S. 64. 0. 21, Kr. 52, 72, 89 and 90.] 

[a] Substituted by A. 0. for “ the Government*’. 


Section 72 (contd.) 

adjustment of a decree and stands on a different footing 
from a lease. (Vol 22) 1935 Lah 964 (965). 

[6] CivU Court is not empowered to execute decree 
by granting lease of judgment-debtor’s property under 
8. 72 more so when they are protected from sale of 
their property by Bundelkhand Land Alienation Act. 
(Vol 25) 1938 All 290 (291, 292) ; I L E (1938) All 528 

- (FB). (Overruling (Vol 19) 1932 AU 571.) 

[7] Civil Court can grant a remedy in execution of 
money decrees under 8. 72 by referring the case to 
Collector where S. 68 is not in force or where the case 
comes under S, 68 and there is a Notification o.f the 
Local Government to that effect. (Vol 24) 1937 All 699 
(700). 

[8] Though S. 16, Punjab Alienation of Land Act, 
prohibits sale in execution of decree of land belonging to 
agriculturist it does not affect power of Court executing 
decree to make temporary alienation thereof under 
S. 72, Civil P. C. (Vol 7) 1920 Lah 456 (459) : 1 Lah 
192 (F B) (Vol 23) 1936 Lah 696 (698), 

2. “Collector represents to the Court.” — [1] 
The Collector when acting under S. 72 does not perform 
any judicial function. If he makes any representation 
under the section he does so as an officer of the Court. 
(Vol 7) 1920 Lah 456 (457) : 1 Lah 199 (FB). 

[2] Colleolor has no authority to represent that tem- 
porary alienation is objectionable — ^It is for the Court to 
decide whether such objection should be maintained 
even if taken by Collector. (Vol 22) 1935 Pesh 113 (114). 

[3] Collector is not authorized to suggest satisfaction 
by transfer of judgment-debtor’s debt or mortgagee 
rights — Collector also cannot compel decree-holder to 


take lease of judgment-debtor’s land at valuation fixed 
by Collector. (Vol 23) 1936 Pesh 14 (15). 

[4] Decree sent for execution to Collector- — Collector 
reporting his inability to act — Executing Court should 
not file execution application but should proceed with 
the execution. (Vol 13) 1926 Lah 682 (682) ; 27 Ori L 
Jour 1023. 

3. Discretion of Court. — [1] It is within the discre- 
tion of the Court to accept or decline to accept a repre- 
sentation made by the Collector under the section. 
(Vol 7) 1920 Lah 456 (457) ; 1 Lah 199 (F B) * (1883) 
9 Cal 290 (293, 294, 295). (Court is bound to hear 
objections of decree-holder to scheme proposed by Col- 
lector and any evidence that may be offered in support 
of those objections.) (Vol 5) 1918 Lah 361 (362). 

. [2] "Where a District Judge, executing a decree for 
sale of land, orders its sale, he is not bound to accept 
the recommendation of a Sub-divisional Officer to the 
Collector to arrange to have the decree satisfied by a 
temporary alienation. (Vol 2) 1915 Lah 197 (198). 

[3] More than one execution application pending — 
Colleotor representing that public sale of property under 
attachment was objectionable — Procedure indicated. 
(Vol 22) 1935 Lah 964 (965). 

SECTION 73 — SYNOPSIS. 

1. Appeal. 

2. Applicability, scope and object. 

3. Appropriation of amount on rateable distribu- 

tion. 

4. Essentials under section. 

5. “And have not obtained satisfaction 
thereof.” 
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Section 73 (contd.) 

6. Applicant attaching before judgment. 

7. Application before receipt of assets. 

8. Application to Court holding assets. 

9. Assets held by Court. 

10. Decree for pasmient of money. 

11. Dismissal of execution application. 

12. Same judgment-debtor. 

13. Insolvency or liquidation. 

14. Mode of distribution. 

15. Power of Court to hold enquiry. 


themselves attached. (1901) 23 All 106 (110) © (Yol 28> 
1941 AU 110 (115) : I L E (1941) All 77 (P B)*(Yol 32) 
1945 Bom 76 (77) ^ (1880) 4 Bom 429 (432). 

[3] Bateable distribution is not matter of equity but 
should be dealt with under S. 73. (Yol 21) 1934 Mad 
426 (427) : 58 Mad 59 * (Yol IS) 1926 Cal 957 (958). 

[4] Section 73 does not apply to an attorney’s lien. 
(Yol 14) 1927 Bom 542 (551) : 51 Bom 855. 

[5] An order under S. 73 for rateable distribution of 
assets affects only interests existing at the time. (1900) 
27 Cal 351 (353). 

[6] Section 73 applies even when execution is Irans- 


16. Priority of debts. 

17. Proviso (a). 

18. Proviso (b). 

19. Proviso (c). 

20. Set off. 

21. Suit for refund of assets. 

22. Revision. 

1. Appeal. — [1] All order passed under S. 73 is 
not an appealable order. (1892) 14 A1P210 (211) ^ 
(Yol 23) 1936 All 626 (628) ^ (1910) 12 Bom L B 365 

(366) ^ (Yol 25) 1938 Lab 307 (308) * (Yol 16) 1929 

Lab 645 (647). (Oonrt proceeding to determine matter 
under S. 73 — Order not in accordance with S. 73 — 
Stm order is not appealable.) (Yol 1) 1914 Mad 437 
(437) 4<(Yol 8) 1921 Pat 401 (402) * (Yol 23) 1936 Pesh 
52 (53). 

[2] Rateable distribution order if it decides question 
covered by S. 47 is appealable. (Yol 11) 1924 Cal 801 
(805) ; 51 Cal 7614* (Yol 3) 1916 Mad 20 (21, 22) : 39 
Mad 570* (Yol 21) 1934 Pat 350 (351). 

[3] Order ostensibly one under S. 73 but as a fact 
deciding matter under S. 47 (1) — Appeal lies. (Yol 14) 
1927 Lab 100 (101)* (Yol 22) 1935 Lab 302 (303). 

[4] Decree-holder attaching certain fund as payable 
to judgment-debtor — Court deciding that fund was 
not attachable by these decree-holders — Order is one 
under S. 47 and appeal lies. (Yol 5) 1918 Mad 1322 
(1324). 

[5] When decision under S. 73 is in respect of inva- 
lidity of execution or non-liability of fund for distribu- 
tion such decision is virtually under S. 47 between 
particular decree-holder and judgment-debtor and as 
such appeal lies, (Yol 5) 1918 Mad 1322 (1323). 

[6] Order under S. 73 determining question of rate- 
able distribution between rival decree-holders in which 
judgment-debtor has no interest does not fall under 
S. 47 and is not appealable. (Yol 18) 1931 Bom 252 
(253, 254)* (Yol 18) 1931 Bom 350 (351) : 55 Bom 473* 
(Yol 2) 1915 Cal 658 (659) : 42 Cal 1 * (Yol 25) 1938 
Lab 801 (803)* (Yol 19) 1932 Lab 96 (96)* (Yol 9) 
1922 Mad 99 (99, 100)* (Yol 30) 1943 Nag 320 (320) : 
IDE (1943) Nag 562* (Yol 25) 1938 Pesh 63 (64)* 
(Yol 28) 1941 Bang 113 (114) ; 1940 Bang L B 718* 
(Yol 24) 1937 Rang 134 (136). 

[7] Order refusing to execute order granting rateable 
‘distribution is appealable. (Yol 18) 1931 Pat 359 (360) ; 
10 Pat 830. 


2. Applicability, scope and object. — [1] The 
object of the section is to prevent multiplicity of execu- 
tion proceedings while at the same time ensuring equi- 
table ^distribution of assets between various decree- 
holders who had the right to have their decrees satisfied 
out of those assets. (Yol 28) 1941 All 110 (111) ; I L B 
g941)A]l,77(FB)*(1901) 23 All 106 (110)*(Vol 32)1946 
-Bom 76 (77) * (Yol 11) 1924 Cal 801 (805) * (1883) 9 
Cal 920 (922) (F B) * (1910) 13 Oudh Cas 291 (292). 

[2] Section 73 is not designed to enlarge in any way 
of deeree^holders or place at their disposal 
of , propei^ty which they could not have 


ferred to Collector. (Yol 20) 1933 All 666 (668). 

[7] Order under S. 186, Companies Act— Application 
for its execution ranks as application for execution of 
decree and S. 73 applies. (Yol 32) 1945 P C 60 (61) : 
72 Ind App 85 : 20 Luck 162 : I L B (1945) Kar P 0 
148 (P C). ((Yol 27) 1940 Oudh 237 : 15 Luck 332 
reversed.) 

[8] Section 44, Evidence Act, has no application to 
proceedings under S. 73. (Yol 22) 1935 Cal 290 (295) : 
62 Cal 715 (FB). 

[9] Section 60 as amended in 1937 does not affect 
S. 73 — Section 60 proviso protects certain judgment- 
debtors and does not give one decree-holder priority 
over other — A obtaining decree against B in 1936 
and attaching Rs. 60 out of his salary of Rs. 130 — 0 
obtaining decree against B in 1938 and applying under 
S. 73 — C held entitled to rateable distribution out of 
Rs. 60. (Yol 28) 1941 Nag 239 (240, 241)*(Yol 25) 1938 
Sind 144 (145). 

[10] The right of the decree-holder against the 
judgment-debtor under S. 73 are controlled by S. 60 (i) 
— Attachment of salary of public officer by one decree- 
holder— Subsequent decree-holder who could not attach 
the salary in view of amended S. 60 (i) held not entitled 
to rateable distribution, (Yol 32) 1945 Bom 76 (77, 78). 

[11] Section 63 is exception to S. 73 — Property 
under attachment of more Courts than one — Bight of 
rateable distribution arises on satisfaction of conditions 
under S. 73. (Yol 23) 1936 Mad 797 (798) : 59 Mad 
1028 * (Yol 21) 1934 Oal 559 (560). 

[12] Property in possession of receiver — Application 
under S. 73 — No leave of Court is necessary as the same 
will not amount to a disturbance of possession of Court 
through its officer. (Yol 19) 1932 Bom 622 (624), 

3. Appropriation of amount on rateable distri- 
bution — [1] Decree-holder receiving money as result 
of rateable distribution cannot appropriate it in any 
way he likes — What he receives goes towards payment 
of every rupee of his debt if one, or equally towards 
debts, if more than one. (Yol 26) 1939 Mad 268 (269) : 
I L R (1939) Mad 301. 

4. Essentials under section. — [1] The essential 
conditions for the applicability of the section are : — (i) 
there must be assets held by Court; (ii) Decrees must be 
against the same judgment-debtor for the payment of 
money; (iii) The decree-holder must not have obtained 
satisfaction and he must have made application for 
execution of his decree to the Court before the receipt 
of assets. (Yol 19) 1932 All 411 (418) ; 54 All 516* 
(1905) 27 All 132 (135)* (Yol 3) 1916 Oal 264 (266)* 
(Yol 5) 1918 Mad 512 (512). 

[2] Notice of an application for rateable distributiaii 
should go to the rival decree-holders whose interests 
may be affected thereby. (1910) 13 Oudh Cas 282 (284). 

5. “ And have not obtained satisfaction there- 
of* ’’ — [1] Application for rateable distribution — Sale 
of properties of other judgment-debtor confirmed and 
proceeds available to decree-holder before order allowing 
rateable distribution— Decree must be treated as satis- 
fied to extent of proceeds realized. (Yol 21) 1934 Mad 
426(427, 428) ; 68 Mad 69. 
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Section 73 (contdj prior or later, (Vol 24) 1937 Mad 504 (509 )* (Vol 6) 

6. Applicant attaching before judgment. — [1] 1919 Mad 758 (758), 

A plaintiff attaching before judgment has not by reason [5] There must be subsisting execution application at 
merely of such attachment or process incidental thereto the time of receipt of assets. (Vol 24) 1937 Nag 16 

any right to be treated preferentially to others. (1906) (17) : I L R (1937) Nag 420. 

33 Cal 639 (643)'3& (Vol 2) 1915 All 275 (276, 277) : 37 [6] Where the parties are not entitled to claim 

All 575. (Confers no right of priority. )5<( Vol 21) 1934 rateable distribution under S. 73 by reason of the fact 

Cal 559 (560). (Attachment before preliminary decree that none has applied for execution before the date of 

in administration suit — Attaching creditor is not entitled receipt of assets, to the Court having the custody of the 

to priority.) assets, but all the same have made attachments, the 

[2] Assets held by Court — Right to rateable distri- attachment does not create any lien in favour of any 

bution does not arise notwithstanding attachment before of them hut the Court holding the assets can divide the 

'judgment where decree is not obtained prior to realiza- same amongst all of them pro rata on general nrinci- 

tion of assets. (Vol 11) 1924 Lah 70 (70)'i<(Vol 15) 1928 pies. (Vol 23) 1936 Cal 390 (391). 

Bom 545 (547)'aE'(Vol 18) 1931 Mad 570 (571). (Potential [7] An application to the superior Court to transfer 
decree-holders have no right to rateable distribution.) an execution case to itself from an inferior Court is not 

[3] Section 73 can be availed ot only by decree-holder an application for execution to the superior Court 

making application for execution of decree — Attach- within S. 73. (Vol 8) 1921 Cal 87 (89). 

ment before judgment does not become attachment in [8] Subordinate Judge holding assets Decree-holder 

execution and does not confer right to rateable distribu- applying for execution to MunsiS — Subordinate Judge 

tion without application for execution — Sections 63 and calling for execution records on application There is no 

64 do not indicate that Court should suo motit aseer- transfer of execution ease. (Vol 14) 1927 Pat 252 (253), 

tain claimants to particular sum and divide it among [9] Where property is sold in execution of a decree 

persons entitled to share. (Vol 28) 1941 Mad 125 (126)^ the assets must be deemed to he received not on the 

(1888) 12 Bom 400 (406, 407)>3& (Vol 4) 1917 Mad 692 date when 25 per cent, of purchase-monev is deuoqited 

(692)'i‘(Vol 26) 1939 Bang 20 (21) : 1938 Rang L R 565. but on the date when the balance of the purehase- 

[4] An attachment before judgment cannot by itself money is paid. (1891) 18 Cal 242 (245) »$• (1911) 14 Cal 

give a simple creditor priority over a mortgagee nor can L Jour 50 (52). (Till the whole purchase-money is de- 

the former get any benefit under S, 73 when not only posited in Court a decree-holder can apply for execution 

is there no application by him for the execution of the and rateable distribution under S. 73.)* (1903) 26 Mad' 

decree but the money is realised before attachment. 179 (180, 181). (Realisation of part of the assets is not 

(Vol 4) 1917 Mad 692 (692). realisation of whole of the assets and therefore applica-^ 

[5] As between two attaching decree-holders one tion filed after realisation of part of the assets but be- 

exeeuting his own decree and the other executing the fore realisation of whole of the assets can be entertained 

attached decree, the one who has applied for execution under S 73.)* (1912) 35 Mad 588 (589) * (Vol 13) 1926 

of the attached decree is entitled to rateable distri- Nag 380 (383). (Receipt must be of the whole assets.) 

bution since in effect he is executing his own decree. [10] Assets realized by sale of immovable nronertv-l 
(1913) 1913 Mad W N 1021 (1021, 1022). Application must be made before date of sale. (Vol 4) 

[6] Section 73 does not include an application for 1917 Cal 13 (17) : 44 Cal 1072 * (Vol 24) 1937 Cal 55 

rateable distribution by an attaching creditor of the (56.) * (Vol 22) 1936 Mad 893 (895) : 59 Mad 342 * 

judgment-creditor in a suit. (1909) 6 Mad L Tim 126 (126), (Vol 8) 1921 Pat 401 (402): 5 Pat L Jour 415. (Applioa- 

7. Application before receipt of assets. — tion for rateable distribution made when sale is going 

[1] To claim rateable distribution under S. 73 the on is maintainable.) ° ® 

decree-holder must have applied for execution before [H] Decree-holder purchasing property in execution 
receipt of assets by the Court. Any application made of his decree and setting off sale proceeds against his 

after that would be barred by S. 73. (Vol 26) 1939 Mad decree, obtaining exemption from payment of 25 ner 

196 (198) * (Vol 23) 1936 All 626 (628). (Application cent.— Assets are received by Court on date when sale is 
by A for rateable distribution a few minutes after confi,rmed — Applications for rateable distribution pre- 

receipt of assets by Court — A cannot claim rateable sented before that date are within time. (Vol 23) 1936 

distribution.) * (Vol 18) 1931 Bom 252 (254) * (Vol 4) Pesh 164 (166). 

1917 Cal 740 (743, 744) ; 44 Cal 789. (Claims mnst be [12] Unauthorised sale by receiver subsequently rati- 

put before receipt of assets whether by treasury or fied by Court— Assets held were reoieved when .price 

agent.)* (1921) 62 Ind Cas 857 (859) (Cal)* (Vol 16) was paid into Court after ratification and not the date 

1929 Lah 645 (647) * (Vol 5) 1918 Lah 76 (76) : on which it was received by the Court. (Vol 27) 1940 

1918 Pun Re No. 33 * (Vol 23) 1936 Mad 91 (92) : Mad 826 (827, 828). ^ 

69 Mad 303. (A defective application for rateable distri- [13] Property sold in several parcels— Proceeds can- 
bution made before the receipt of assets — Application not be deemed to be received until entire purchase- 
returned and re-presented after the receipt of assets— money is paid. (Vol 8) 1921 Cal 801 (802), 

Rateable distribution allowed as the first application [But see (Vol 12) 1925 Cal 966 (967). (Realisation of 
was before the receipt of assets.) assets is separate in case of each lot.J] 

^ [2] Attachment of property after judgment is not suffi- [14] Decree sent to Collector for execution Execu- 

cient to share in the rateable distribution, but a formal 'tion sale by Collector— Assets will be deemed to be re- 
application for execution is necessary before the assets ceived by Court when the whole of the purchase-money 

come into Court’s possession. (Vol 13) 1926 Cal 249 (250.) is paid to the Collector. (Vol 7) 1920 Bom 35 (37) 

[3] Section 73 does not apply where no execution *(Vol 25) 1938 Nag 14 (16) : I L E (1939) Nag 285. 

applications were made before the receipt of assets but [15] Order by superior Court to transfer sale pro- 
only attachments before judgments had been efiected. ceeds realized by inferior Court to itself — Assets are 

(1909) 13 Cal W N 1177 (1179)* (Vol 3) 1916 Cal 371 deemed to be received within S. 73 when they are ao- 

(371, 372). tually received by the superior Court. (Vol 14) 1927 

[4] Application for rateable distribution made on Bom 247 (250). 

very day on which sale proceeds deposited in Court — [16] Decree-holder applying for set ofi — Money is 

No presumption as to priority of application arises — ‘’received” on the date the application reaches the 

-Court must find as a fact whether application is made Court. (Vol 13) 1926 Nag 380 (381, 382). 



656 


[THE CODE OF] CIVIL PEOCBDUKE, 1908 


[S. 73] 


Section 73 (contd.) 

[17] Fund belonging to defendant attached before 
judgment and deposited in Court to credit of suit — 
Fund does not become assets until plaintifi, after getting 
decree, applies for execution and the same is ordered by 
Court — Late of receipt is date of order — Other creditors 
•fcahing out execution before such receipt are entitled to 
rateable distribution. (Yol 10) 1923 Mad 505 (507) : 46 
Mad 506 (F B). 

[18] “Where a fund belonging to the defendant is 
attached before judgment and is lying in Court to the 
credit of a suit other than the one in which it is at- 
tached it does not become assets until it is transferred 
to the credit of the suit in which it is attached. The 
date of receipt of assets is the date of the transfer. 
(Vol 10) 1923 Mad 505 (507) : 46 Mad 506 (P B) 
^•(yol 14) 1927 Bom 405 (407, 408, 409)d^(Vol 17) 1930 
Mad 4 (ll)f (Vol 8) 1921 Mad 218 (222, 223) : 44 Mad 
100 (P B). (Dissenting from (Vol 6) 1919 Mad 66 : 42 
Mad 692.)iJ<(Vol 8) 1921 Mad 481 (483). (Mere attach- 
ment of fund does not effect a transfer of the money to 
the credit of the suit in which it is attached.)* (Vol 15) 
1928 Sind 165 (166) : 22 Sind L E 345. (Money rea- 
lized in another suit attached under 0. 21, E. 52 but 
•not transferred to the creditor's account — The money 
is not assets realized in execution.) 

[19] Distribution of money amongst attaching credi- 
tors — Money standing to credit of one suit — Application 
for transfer of sum to be made in suit to whose credit 
money stands for transfer. (Vol 2) 1915 Cal 788 (789). 

[20] Where the executing Court and the custody 
•■Court are the same, realisation of assets takes place 
when the Court as the custody Court passes an order 
ttransferring the amount standing to the credit of one 
suit to the credit of the decree under execution. Even if 
ithere is no formal order of transfer money is impliedly 
transferred by the custody Court to the credit of the 
decree in which payment out is ordered when the Court 
as executing Court 'makes an order calling for the 
money. (Vol 32) 1945 Mad 412 (415, 416, 419, 420). 

[21] Custody Court holding money under O, 21, 
B. 52 ceasing to be custody Court and becoming execu- 
tion Court by reason of execution applications — It can 
award rateable distribution under S. 73. (Vol 27) 1940 
Oudh 237 (240) : 15 Luck 332, 

[22] Custody Court under 0. 21, E. 52 has no power 
to make rateable distribution, unless it happens to be 
the attaching Court as well. (Vol 20) 1933 Cal 814 (614, 
816). 

[23] Judgment-debtor having money in Court to his 
credit, such money not being proceeds of execution — 
Attachment of such amount — Subsequent attachment 
by ^another decree-holder and application for rateable 
‘distribution — When order for attachment is made, 
iihere is receipt of assets and is effective even though 
ithere is no book entry transferring such money. (Vol 22) 
1935 Pat 201 (204). 

[24] Decree-holder allowed to purchase property 
•under 0. 21, B. 72 (2) must share proceeds rateably 
with other decree-holders. Set off of purchase-money 
against decretal amount cannot be allowed to him. 
(Vol 18) 1931 Bom 252 (254). 

[26] Money-decree against one judgment-debtor ob- 
tained by A, B and Q — Judgment-debtor’s funds at- 
tached by A by means of prohibitory order — Afterwards 
^ame funds attached by B in execution— Punds paid in 
Court — .Same day G attached them as amount due in 
<5ourt’s custody. Beld that A and B were entitled to 
rateable ^listribution but not C. (1896) 19 Mad 72 (74). 

[26] Order 21, B. 72 is awkwardly expressed, but it 
i^ust be read with S. 73 ; and to give effect to both, it 
^ 'ijNipi be held that the receipt can only be accepted for 
^ ag ^ 33 ^ assets applicable 


to its discharge may suffice to satisfy, (1882) 5 Mad 
123 (124). 

8. Application to Court holding assets.— [1] Ap- 
plication for execution is essential before a claim for 
rateable distribution can be made. (Vol 12) 1925 Nag 
382 (383)* (1905) 27 All 132 (135). (It is not necessary 
that decree-holder at whose instance assets have been 
realised must have knowledge of application by other 
decree-holders for rateable distribution.)* (Vol 19) 1932 
Bom 622 (624). (Bombay High Court Buies (Original 

Side), Br. 318 and 325 — Entry in negative register 

Applicant is entitled to rateable distribution.) * (Vol 2) 
1915 Cal 788 (789). (Application for rateable distribution 
on original side of High Court — Practice — Certificates 
of Accountant-General and Begistrar necessary .)*(1899) 
26 Cal 772 (777,778). (Appointment by Courtof aBeceiver 
is a process of execution enforced by Court at the instance 
of judgment-creditor.) * (Vol 16) 1929 Mad 703 (704) : 
52 Mad 760. (Substantial compliance with 0.21, B.ll is 
sufficient for purposes of S. 73.) * (Vol 13) 1926 Mad 
179 (180). (Execution application need not be such as to 
end successfully.) * (Vol 12) 1925 Mad 587 (587). (Bate- 
able distribution applied for after realization of assets 
but execution of decree applied for before — Application 
cannot be rejected.) * (Vol 16) 1929 Nag 148 (150) : 25 
Nag L B 94. (Bateable distribution is not a form of exe- 
cution.)*(Vol 20) 1933 Oudh 75 (76). (Application under 
S. 73 is not application for execution — It must be 
amended under O. 21, B. 17 to proceed in execution.) * 
(Vol 27) 1940 Bang 201 (202) : 1940 Bang L B 421. 
(Court has no inherent power to order rateable distribu- 
tion in absence of application for execution.) * (Vol 17) 
1930 Bang 342 (344) : 8 Bang 294. (Letter by Collector 
to Judge for money due under decree is not sufficient.)* 
(Vol 18) 1926 Sind 177 (177): 20 Sind L B 111. (Trans- 
fer of decrees to the Court having custody of attached 
property and application under 0. 21, B. 11 before reali- 
zation of assets are necessary before distribution can be 
claimed.) 

[2] An application which does-Jiot comply with 
requirements of O. 21, B. 11 in form and substance is 
not an application for execution writhin S. 73. (1911) 34 
Mad 25 (27). 

[3] A creditor claiming rateable distribution must 
himself ask for execution of his decree by one of the 
modes specified in 0.'21, B. 11. Application which does 
not specify the way in which assistance of the Court is 
sought is not one for execution according to law. (Vol 
16) 1929 Nag 148 (150) : 25 Nag L B 94. 

[4] Formal application for rateable distribution is not 
necessary — Only execution application must have been 
made. (Vol 21) 1934 All 1057 (1063) * (Vol 20) 1933 All 
337 (338) * (1937) 1937 Mad W N 480 (486). 

[5] A decree-holder applying for execution need not 
apply for the attachment of the assets also. Decree- 
holders who attach the surplus sale proceeds subsequent 
to the realisation of the assets are not entitled to any 
share in the assets. (1909) 9 Cal L Jour 210 (214)* (Vol 
18) 1981 All 92 (94) : 53 All 125. (EspeciaUy where pro- 
perty is attached and brought to sale under another 
decree.) * (1881) 7 Cal 34 (38). 

[6] Property once attached need not be attached 
again — All attaching decree-holders are entitled to rate- 
able distribution. (Vol 17) 1930 Mad 4 (11) * (Vol 21) 
1984 Oudh 110 (111). (Money due to judgment-debtor 
attached by order of one Court— Decree-holder applyiug 
for transfer of execution to another Court and for 
rateable distribution need not attach it again where 
money is received by latter Court.) 

[7] Attachment of undivided share of member of 
joint family during his lifetime by one creditor — Share 
sold — Other ore&ors who have not obtained attach- 
ment before member’s death are not entitled to rateable 
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distribution. ^ol 27) 1940 Bom 190 (192): IDE (1940) 
Bom 146 * (1901) 23 All 106 (110). 

[8] Oneattaeliingdecree-Kolder can apply for execution 
of decree without obtaining consent of other attaching 
creditors because money recovered by the execution 
creator will be held by the Court and be subject to the 
provisions of S. 73. (Vol 27) 1940 P C 173 (176) : ILR 
(1941) :Mad 1 : I L R (1940) Kar P C 312 ; 67 Ind App 
350 (P C). 

[9] Application for execution must be made to Court 
holding assets. (Vol 13) 1926 Lah 338 (539) ^ (Vol 3) 
1916 Mad 792 (793) : 38 Mad 221i5&(Vol 15) 1928 Rang 
96 (97) : 5 Rang 757. 

[10] Execution transferred — Application under S. 73 

can be entertained by original Court. (Vol 21) 1934 Lah 
113 (113) (1913) 36 Bom 519 (522, 523). (Execution 

sale by Collector — Application under S. 73 can be 
made to Court passing decree.) 

[11] Application for execution to transferee Court 
after order of transfer but before actual receipt of decree 
is not one to proper Court. (Vol 15) 1928 Mad 496 
(497). 

[12] Application with transfer certificate of the 
decree subsequently received complies with the require- 
ments of law. (Vol 15) 1928 Nag 332 (333). 

[13] Once inf erior Court orders satisfaction or pays out 
amount in ignorance of decree of superior Court against 
same judgment-debtor, superior Court cannot order 
restitution or rectify error and make assets available 
for rateable distribution among decree-holders of supe- 
rior Court (Vol 17) 1930 Mad 699 (700). 

[14] Where A obtains a decree in a superior Court 
against C and applies for execution there and B also 
obtains a decree against C in an inferior Court and 
applies for execution there and gets his execution case 
transferred to the superior Court, he can claim rateable 
distribution when property is sold in execution of A's 
decree by the superior Court without any further 
application for execution in that Court. (Vol 23) 1936 
Lah 519 (521)*(1896) 20 Bom 3^7 ( .79, 380). ' 

[15] Where each of the three decree-holders of the 
]same judgment-debtor took out execution of his decree 
in the execution oases of the Sub-Divisional Court and 
also in execution cases of the Township Court and 
where one of them in execution case of the Sub- 
Divisional Court attached and brought to sale certain 
properties belonging to the common judgment-debtor 
and where the other decree- holders cJai < ed rateable 
distribution in the Sub-Divisional Court the decree- 
holders are entitled to rateable distribution in respect of 
the decrees for which they had taken out execution in 
the Township Court as wdl as those for which thev had 
taken out execution in the ub-Divisional Court. 
(Vol 16) 1929 Rang 198 (199). 

[16] Where same property of judgment-debtor has 

been attached by superior axd inferioi Courts and the 
property or its proceeds are received or realized by 
superior Court, a person who had obtained decree against 
the same ]i*dgment-debtor in the inferior Court and 
applied f )r execution to that Court can claim rateable 
share of such property or proceeds although he has not 
applied for execution to superior Court nor got his exe- 
cution tr nsf erred to that Courc. (Vol 26) 1939 All 159 
(161) I L R (1939) All 162 * (Vol 20) 1933 All 
563 (564) 55 All 622 ^ (Vol 22) 1936 Bom 176 (178) : 
59 Bom 310'i»(Vol 23) 1936 Cal 723 (726) • IL R (1937) 
1 Cal 391* (Vol 12) 1925 Cal 966 (970) * (1894) 21 Cal 
200 (205, 20 )*(Vol 25) 1938 Lah 754 (756) * (Vol 23) 
1936 Mad 797 798) 59 Mad 1028*(Vol 22) 1935 Mad 

^88 (994)* (Vol 1) 1914 Mad 454 (465) * (Vol 18) 1931 
^ag 127 (127)* (1910) 13 Oudh Cas 291 (292, 293, 294) 
^ (Vol 2) 1915 Low Bur 69 (59, 60) : 8 Low Bur Rul 


204*{Vol 18) 1981 Rang 111 (112)*(Vol 15) 1928 Rang 
157 (158) : 6 Rang 131*(Vol 25) 1938 Smd 175 (176). 

ISee (Vol 28) 1941 Oudh 277 (278). (Decree in favour 
of L against W by Additional Judge, Small Causes — L 
applying for execution by attachment of W^s salary — 
Decree by E against same judgment-debtor in Court of 
Small Causes — Application by E for attachment of TV’s 
salary under O. 21, R. 48 — Subsequent application by 
E under Ss. 63 and 73 — E held entitled to rateable 
distribution from date of application for execution and 
not from date of application under Ss. 63 and 73.)] 

[But see (Vol 8) 1921 Cal 87 (89)* (1910) 11 Cal L 
Jour 69 (77)*(1912) 25 Mad L Jour 601 (601).] 

[17] Where execution proceedings are transfeiTedfrom 
Small Cause Court to Sub-Judge Court, the Sub-Judge 
Court is not converted into a Small Cause Court with 
regard to those proceedings. Decree-holder can claim 
rateable distribution in the transferred decree provided 
other conditions are satisfied. (1894) 18 Bom 61 (64). 

[18] A obtaining decree against B in District 
Munsif’s Court — C obtaining decree against B on 
small cause side of Sub-Court in same district — decree 
transferred to Sub-Court for execution — B’s property 
sold in execution of C’s decree — A held entitled to 
rateable distribution. (1892) 15 Mad 345 (347). 

[19] Two decree-holders — One purchasing judgment- 
debtor’s property in satisfaction of his decree unable to 
pay money in cash — He cannot be ordered to pay 
certain amount to other — Proper order is to set aside 
sale. (Vol 20) 1933 All 337 (338). 

[20] A decree-holder who has applied for payment 
cannot be put off on the chance of some others, having 
clainis on the property, coming in at some time to have 
the property distributed rateably. (Vol 6) 1919 Mad 66 
(69) : 42 Mad 692. 

[21] In cases under S. 63 receipt of assets by one Court 
amounts to constructive receipt by each Court — Hence 
attaching decree-holders in each Court are entitled to 
rateable distribution in assets held by one of them. (Yol 
22) 1935 Mad 988 (995) * (Vol 33) 1946 All 291 (294). 

[22] In the absence of attachment of same property 
of the judgment-debtor by more than one Court, the 
executing Court of higher grade cannot order rateable 
distribution of assets held by another Court. (Vol 33) 
1946 Nag 170 (173): ILR (1946) Nag 400 (I L R (1939) 
1 Cal 488 followed.) 

[23] Court holding amount payable to decree-holder 
— Another Court passing decree against same judgment- 
debtor but in favour of another decree-holder cannot 
order first Court to transfer darkhast and amount held 
by it and then order rateable distribution. (Vol 26) 1939 
Bom 468 (469, 470). 

9. Assets held by Court, — [1] Essential condi- 
tion for enforcing claim for rateable distribution is that 
Court should hold assets. (Vol 21) 1934 AU 1057 (1060). 

[2] Bight to rateable distribution is conditional upon 
there being assets held by Court — Property attached, 
purchased by decree-holder privately — No right to 
rateable distribution arises. (Vol 24) 1937 Pat 609 (610)* 
(Vol 21) 1934 Pat 685 (693) ; 13 Pat 446. 

also (Vol 12) 1925 Cal 102 (104), (Assets expected 
to be realised — ^Rateable distribution cannot be ordered.)* 
(Vol 7) 1920 Lah 94 (94). (Money not paid in Court.)] 

[3] The rule laid down by O 21, R. 18 must be 
first applied before any question can arise for rateable 
distribution under S. 73. Thus, in case of cross-decrees 
which are allowed to be set ofi no rateable distribution 
can be allowed in respect of the decree of smaller 
amount. (Vol 27) 1940 P 0 173 (176) : I L R (1940) 
Kar P 0 312 : 67 Ind App 350:1 L R (1941) Mad 1 (PC) 
* (Vol 24) 1937 All 422 (422). 

[See (Vol 25) 1938 All 130 (131). (B holding d^fee 
against T becoming assignee of persons holding 

IM. 42. 
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decrees against i2— Execution of B's decree against T — 
Bateable distribution under S. 73 cannot be allowed to 
another decree-holder of 12.) 

[4] Assets mean all property of a man, whatever, 
which can be used for satisfying debts or demands 
against the person. The salary of Government servant 
attached under the Code is assets. (1912) 14 Bom L B 
633 (634). 

[5] Section 73 covers cases where money is in the 
hands of Court, however realized. (Vol 6) 3919 Mad 647 
<647) : 41 Mad 616.. 

[6] Word ‘assets* is not confined to those realised by 
.sale or otherwise in execution of decree. Payments 
made into Court by judgment* debtor in part satisfaction 
of decree are assets. (Vol 19) 1932 All 411 (413) : 54 
All 516 © (Vol 24) 1937 Nag 80 (88) : I L B (1937) 
Nag 219. 

[7] Under S. 295 of the Code of 1882 a right of 
rateable distribution could only arise when the assets \ 7 ere 
realised by sale or otherwise in execution of a decree; 
see the following cases : (1912) 15 Cal L Jour 49 (61). 
(Private payment by judgment-debtor is not asset.)*® 
(1913) 37 Bom 138 (141) ® (1892) 16 Bom 91 (96) ® 
(1894) 21 Cal 809 (817) ® (1886) 13 Cal 225 (229) ® 
(1905) 28 Mad 380 (382, 383), 

[8] Words “where assets are held by the Court” 
include money paid into Court by judgment-debtor for 
avoiding attachment of his property in execution of 
decree. (Vol 17) 1930 Sind 300 (300) : 25 Sind L E 178® 
(Vol 7) 1920 Gal 785 (786) : 47 Cal 615 ® (Vol 26) 1939 
Pat 392 (393, 394) : 18 Pat 404. 

[9] Section 73 covers also money voluntarily paid 
into Court by judgment-debtor to satisfy decree under 
execution. (Vol 26) 1939 Pat 392 (393) : 18 Pat 404 ® 
(Vol 8) 1921 Cal 749 (750)®(Vol 1) 1914 Mad 641 (641). 
(Payment into Court by a judgment-debtor of the decree 
money without any process.) 

[10] Section 73 applies to money realized by process 
of execution. (Vol 6) 1919 Bom 152 (153) ® (1938) 177 
Ind Cas 269 (270) (Pat). (Sum of money attached and 
brought into Court in execution.) ® (Vol 5) 1918 Lab 
75 (76) ; 1918 Pun Be No. 33, (Sale proceeds of move- 
ables realized by Nazir are assets received by Court.)® 
(1912) 1912 Mad W N 407 (409). (Money realised in exe- 
cution of personal decree.) 

[11] Money paid under 0. 21, B. 43 is assets and 
liable to berateably distributed. (Vol 18) 1926 Bom 242 
(245). 

[12] Money paid into Court under ja prohibitory 
order does not become the property of the creditor at 
whose instance it is issued without a further order 
directing payment to him. Till then it is assets available 
for rateable distribution. (Vol 4) 1917 Lab 410 (411)® 
a896) 19 Mad 72 (73). 

[13] Money paid to the Sherifi in garnishee proceed- 
ings — Money becomes “assets in the hands of Court.** 
(Vol 17) 1930 Cal 623 (624) : 57 Cal 736 ®(Vol 7) 1920 
Cal 785 (786) : 47 Cal 516. 

[14] Bateable distribution applies to attachments of 
salaries under O. 21, B. 48. (Vol 26) 1939 Cal 485 
(485, 486) : I L B (1939) 1 Cal 40. 

[15] Court to which execution is applied for holding 
money to the credit of judgment-debtor — Such money 
is not “assets** in the hands of execution Court unless 
such looney is attached by the order of the Court under 
0. 21, B. 52 in the capacity of executing Court. (Vol 8) 
1921 ]^ad 218 (221) ; 44 Mad 100 (FB). (Overruling 
(Vcfi 3) 1916 Mad 792 : 38 Mad 221.) 

[16] Money paid by a judgment-debtor to the officer 
arresting him to get himself released is not assets held 

Cpur^ (Vol 4)1917 Bom 275 (276)®(1882) 6 Bom 


[17] Where money is paid into Court by any one of 
the modes mentioned in 0. 21, B. 55, it is an “asset 
held by the Court** within the meaning of S. 73, (Vol 6> 
1919 Mad 647 (648) : 41 Mad 616. (36 Bom 156 not 
approved.) ® (Vol 7) 1920 Cal 785 (786) : 47 Cal 515 
(Vol 28) 1941 Nag 239 (240). (36 Bom 166 not ap- 
proved.) ® (Vol 26) 1939 Pat 392 (394, 396);18 Pat 404*. 

[But see (1912) 36 Bom 156 (163, 164) ® (Vol 6> 
1919 Bom 152 (153).] 

[18] Judgment-debtor’s property attached and placed 

in charge of Superatdar — Failure to produce property 

Warrant issued — Payment made to avoid attachment 

Amount paid is liable for rateable distribution. (Vol 21> 
1934 Nag 62 (63). 

[19] Deposit in Court of entire amount day before 
sale is held — Assets are realized. (Vol 2) 1915 Low Bur- 
92 (92). 

[20] Beceipt of purchase money by agent appointed 
under 0. 21, B. 66 is receipt of assets by Court. (Vol 4)J 
1917 Cal 740 (743) : 44 Cal 789. 

[21] Auction-purchaser making default in paying 
full amount — 25 per cent, deposit is ‘assets* within 
S. 73. (Vol 13) 1926 Mad 872 (875) : 49 Mad 570. 

[See however (Vol 12) 1925 Cal 966 (967) ® (1891) 
18 Cal 242 (245).] 

[22] Sale proceeds remaining in hands of purchasing 
decree-holder after setting off decretal amount under 
O. 21, B. 72 are held by Court — Befund under S. 73 
can be enforced by process in execution. (Vol 6) 1918 
Cal 400 (401, 402) ® (Vol 20) 1933 All 666 (668). 

[23] Money paid into Court by virtue of permission 
granted to judgment-debtor under O. 21, B. 83 is assets. 
(Vol 6) 1919 Mad 647 (648) : 41 Mad 616. 

[24] “Assets” include money held by Court to satisfy 
decree — Source -of money is immaterial — Money 
deposited under 0. 21, B. 89, can be distributed. (Vol 
25) 1938 Cal 621 (522) : 39 Cri L Jour 791 ® (Vol 20> 
1933 Nag 347 (348) ® (Vol 19) 1932 Nag 156 (157):28 
Nag L E 179 ® (Vol 20) 1933 Pat 303 (304) : 12‘ 
Pat 772. 

[But see (Vol 2) 1915 Cal 838 (838) : 40 Cal 619 ® 
(1913) 40 Cal 619 (621) ® (1903) 30 Cal 262 (263) 
(Vol 5) 1918 Mad 704 (704) ® (Vol 6) 1918 Mad 
280 (281).] 

[25] The section does not apply to deposits by judg- 
ment-debtor for a particular decree-holder. (Vol 12) 1925 
Nag 157 (158)®(Vol 26) 1939 Bom 468 (470). (Amount 
produced by judgment-debtor to be payable for one- 
decree-holder for specific purpose of securing postpone- 
ment of sale — Amount is not assets.) ® (Vol 26) 1939 
Bom 112 (113, 114) : I L B (1939) Bom 133. (Appli- 
cation for stay of execution of ecc •garte decree — Bond 
executed by surety undertaking to pay amount if plain- 
tiff suffered loss by stay — Ex •parte decree set aside 
but decree inter partes passed — Execution applied— 
Surety paying amount into Court— Other decree-holders, 
held not entitled to rateable distribution.) ® (19l3> 
1913 Pun L B No. 56 (56) ® (Vol 2) 1916 Up Bur 15 
(16). (Money deposited to avoid arrest before judgment.)* 
® (Vol 7) 1920 Sind 118 (119) ; U Sind L K 164. (Do.>. 

[26] Attachment before judgment raised on security 
being furnished — Sureties depositing money after decree 
and on execution being taken out — Money so deposited- 
is “assets** held by Court. (Vol 9) 1922 Cal 19 (20, 21). 

[27] Money sought to be attached before judgment 
paid by debtor into Court — Attachment irregular — 
Such payment should be considered as a deposit under 
O. 24, B. 1 and is not asset. (Vol 14) 1927 Bang 278* 
(278, 279) : 6 Kang 753. 

[28] Money belonging to stranger or money paid into- 
Court by third party under misapprehension is not 
assets. (Vol 21) 1934 Pat 685 (692) ; 13 Pat 446. 



[S. 73] 


[THE CODE OF] CIVID PEOCEDURB, 1908 


659 


Section 73 (contd.) 

[29] Eent realised by receiver can be the subject of 
rateable distribution. (Vol 6) 1919 Oudh 326 (328, 329); 
22 Oudh Cas 194 ^ (1899) 26 Cal 772 (775). 

[30] Property attached sold for land revenue — 
Price recovered is ‘‘assets.’* (Yol 31) 1944 l?ag 313 
(314) : I L B (1945) Nag 427, 

[31] Compensation money awarded under Land 
Acquisition Act comes within the meaning of ‘assets* 
either from the date of receipt or at least from the date 
of the final award. (Vol 13) 1926 Mad 307 (308) : 49 
Mad 38. 

[32] Where money as of a judgment-debtor is paid 
into Court as security for the performance of an appel- 
late decree under 0. 41, B. 5,^t is not liable to be 
rateably distributed among other attaching creditors of 
the same debtor. (Vol 2) 191-5 Lah 147 (149, 150) 
(Vol 5) 1918 Mad 442 (442) : 41 Mad 327. (Property 
given as security under O. 41, E. 5 (3) by the judgment- 
debtor is applicable solely in discharge of the judgment 
debt, and is not liable to rateable distribution though 
the mode of realisation of the security is by sale in 
execution.) 

[33] Decree on its face unexecutable against immov- 
able property owing to judgment-debtor being agricul- 
turist — Decree-holder is not entitled to rateable dis- 
tribution in sale proceeds of such property. (Vol 25) 
1938 Bom 90 (90) : I L B (1938) Bom 98. 

[34] When a third person produces to the Court the 
market value of goods attacked before judgment but left 
into the custody of that third person who unsuccessfully 
claimed to be a pledgee of the property, the money so 
paid becomes ‘‘assets realised by sale, or otherwise in 
execution” within S. 295 (S, 73). (1904) 6 Bom L B 
376 (388). 

[35] X and Y obtaining simple money-decrees 
against A — X attaching preliminary mortgage decree 
obtained by A against B in execution — X thereafter 
continuing mortgage suit and selling mortgaged pro- 
perty — Y applying for rateable distribution — Y held 
entitled to rateable distribution as proceeds of sale were 
assets..(Vol 24) 1937 Pat 651 (652). 

[36] Award executed under S. 59 (1) (b) of Bombay 
Co-operative Societies Act (7 [VII] of 1925), according to 
procedure provided for recovery of arrears of land revenue 
— Sale proceeds in hands of Collector are not liable to 
attachment at the instance of other creditor — S. 73 
cannnot apply. (Vol 25) 1938 Sind 157 (159, 160) : 
ILK (1939) Kar 104. 

[37] Where the fund in Court was the surplus sale 
proceeds payable to the defendant mortgagor after sale 
under a mortgage decree: Held, S. 73 was inapplicable 
and the fund was not availaHe for rateable distribu- 
tion and the attaching decree-holders were to be paid 
fully in the order of their attachment. (Vol 2) 1915 
Mad 236 (236). 

[38] Payment must be made by or for judgment- 
debtor and not by stranger — Payment by stranger can 
be treated as money realized and rateably distributed. 
(Vol 4) 1917 Mad 739 (740, 741). 

10. Decree for payment of money.— [1] Bateabie 
distribution can be asked for in execution of money 
decree only. (Vol 13) 1926 Oudh 616* (617) : 1 Luck 569. 

[2] Order for payment of money capable of execution 
is not decree— Person in whose favour such order is 
passed is not entitled to rateable distribution. (Vol 21) 
1934 Nag 243 (244). 

[3] Section 73 is wide enough to include transferees 
Qf decrees — Adjudication of validity of transfer lind re- 
cognition of same by Court before receipt of assets is not 
condition precedent for entitling transferee to apply for 
rateable distribution. (Vol 28) 1941 Mad 795 (795, 796). 


[4] Execution of decree of P — Property sold to M — 
Sale set aside — Order directing P to refund sale price 
to M — Same property sold in execution of decree held by 
other persons — M can claim rateable distribution. 
(Vol 27) 1940 Nag 267 (268) : I L K (1942) Nag 136. 

[5] Specific fund belonging to judgment-debtor at- 
tached — Application by decree-holder for payment out 
of the money — Court cannot suspend payment for 
efieeting rateable distribution in respect of claims not 
matured into decrees. (Vol 6) 1919 Mad 66 (68) : 42 
Mad 69*2. 

[GJWDecree for money against A personally and 
against^ properties of B and C does not lose its character 
as money decree against A for claiming rateable dis- 
tribution of assets of A held by Court. (1888) 10 All 35 
(38). 

[7] Holder of decree for unascertained mesne profits 
who has applied for ascertainment thereof and attach- 
ment of immovable property under O. 21, B. 42 comes 
within S. 73. (1882) 5 Mad 123 (124)® (Vol 21) 1934 
Mad 604 (605) ; 58 Mad 233. 

[8] Decree directing realization of decretal amount 
from hypothecated property and making defendant per- 
sonally liable for balance is mortgage decree and not 
money decree. (Vol 20) 1933 Lah 48 (50) : 14 Lah 243® 
(Vol 26) 1939 Lah 303 (303, 304). (Holder of mortgage 
decree cannot claim rateable distribution even for costs.) 

[But see (Vol 21) 1934 Cal 764 (766).] 

[9] A decree for sale of the mortgaged property, 
expressly exempting the defendant from personal liabi- 
lity is not a money decree, (1912) 23 Mad L Jour 699 
(703, 704, 705). 

[10] Mortgagee having personal decree independently 
of his mortgage can get relief under S. 73, (Vol 11) 
1924 Pat 434 (436). 

[11] Personal decrees under 0. 34, B, 6 are money 
decrees for purpose of S. 73 — Mortgagee can apply for 
rateable distribution. (Vol 3) 1916 Mad 20 (22) : 39 
Mad 570. 

[12] Where a mortgagee under a mortgage executed 
during attachment claimed rateable distribution under 
S. 73, Civil P. C., in respect of a simple money decree 
for interest due on his mortgage: Held that the dis- 
ability imposed by 0. 34, B. 14 did not apply and he 
was entitled to a rateable distribution, (Vol 6) 1919 
Oudh 351 (352) : 22 Oudh Cas 150. 

[13] Order for rateable distribution can be made even 
when one or more creditors are secured creditors. 
(Vol 23) 1936 Pesh 52 (53). 

[14] The holder of a decree which provides for the 
hypothecation of certain properties cannot claim rate- 
able distribution with simple money decree-holders 
against the owner of the properties. The Court in which 
money is deposited by a person for a specified purpose, 
is bound to apply it for that purpose, (1913) 1913 Pun 
L B No. 55. 

[15] Payment order under S. 186, Companies Act, 
is equivalent to a decree by reason of S. 199 .of the 
same Act — Decree-holder can claim rateable distribu- 
tion under S. 73, Civil P, 0., against holder of order. 
(Vol 28) 1941 Lah 273 (273, 274) : I L B (1942) 
Lah 460. 

[But see (Vol 27) 1940 Oudh 237 (239) : 15 Luck 
332.] 

11. Dismissal of execution application. — [1] 
For applying S. 73, execution application must ba 
pending — Decree-holder getting his application struck 
ofi— He cannot then say that his application remained 
pending. (Vol 31) 1944 All 245 (246, 247). 

[2] ‘Application* must be one made\n accordance 
with law, not barred by time, not yet satisfied and not 
already disposed of. (Vol 22) 1935 Bang 135 (136, 137); 
13 Bang 514. 
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[3] Execution application “struck off as wholly in- 
fructuous’* — Merely because attachment is ordered to 
continue, application cannot be said to bo pending for 
purpose of claiming rateable distribution. (Vol 23) 1936 
Nag 277 (278) : I L B (1938) Nag 346. 

[4] Court granting time to judgment-debtor and 

passing orders dismissing decree-holder’s execution 
petition — Order of dismissal is not judicial order but 
is administrative — Execution petition is not disposed 
of — (granting of time cannot affect decree-holder’s 
right for rateable distribution. (Vol 23) 1936 437 

(439). 

[5] A creditor whose application for execution is 
finally struck off, cannot claim rateable distribution in 
assets of the judgment-debtor’s property realised under 
the decrees of other creditors. (1910) 7 Mad L Tim 110 
(111)® (Vol 3) 1916 Cal 264 (266). (A decree- holder is 
not entitled to rateable distribution if the application 
for execution is dismissed or time barred or the decree 
is satisfied.) 

[6] Dismissal of the application for default after date 
of receipt of assets will not affect decree-holder’s right 
to rateable distribution which had accrued to him at time 
of receipt of assets. (Vol 27) 1940 Nag 302 (303) : ILB 
(1942) Nag 139. (Dismissal for default before actual dis- 
tribution of assets.)*(Vol 2) 1915 Cal 16 (16). (Subse- 
quent dismissal for default. )*(V6l 24) 1937 Pat 92 (93). 
© (Vol 20) 1933 Pesh 62 (53). 

[7] When there are two decree-holders of one judg- 
ment-debtor and the objection of the judgment-debtor 
that the property was non-transferable against one is 
disallowed and against the other it is allowed, the latter 
is entitled to rateable distribution of the sale proceeds 
on execution by the former. (Vol 3) 1916 Cal 264 (265). 

12. Same judgment-debtor [1] It is essential for 

an apifiieation under S. 73, that the decrees should have 
been passed against the same judgment-debtor. (Vol 2) 
1915 Cal 658 (660) : 42 Cal 1 ^ (Vol 17) 1930 Cal 454 
(455) ^ (Vol 6) 1919 Mad 758 (758). 

[2] Words “same judgment-debtor” mean the same 
person in law and in fact and do not include the legal 
representative of the judgment- debtor. (Vol 31) 1944 
Sind 81 (83) ; I L B (1943) Ear 426 ^ (1901) 25 Bom 
494 (497). 

[3] Judgment-debtor must fill in same character in 
both decrees. (Vol 1) 1914 Low Bur 191 (191). 

[4] Decree against person individually and decree as 

representative of deceased — Decrees are not against 
“same judgment-debtor”, (Vol 28) 1941 Bom 327 (327, 
328) : I L E (1941) Bom '544 f (1937) 1937 Mad W N 
465 (468) (1910) 33 Mad 465 (466) (Vol 6) 1919 

Oudh 326 (328, 329) : 22 Oudh Cas 194. (Decree against 
three hens of deceased as representing his estate — 
Another decree against one of the heirs in his personal 
capacity.) 

[But see (Vol 23) 1936 Cal 210 (211, 212) ; 63 Cal 
923.] . 

[5] Decree against deceased judgment-debtor obtained 
during his lifetime — Another decree obtained against his 
legal representative to the extent of assets of deceased in 
his hands — Latter decree is not against same judgment- 
debtor. (Vol 27) 1940 Bang 243 (244, 246) : 1940 Bang 
L E 492 (Vol 24) 1937 Bom 461 (462, 463) ; I L E 
(1937) Bom 795 * (Vol 22) 1935 Cal 738 (739). 

[But see (Vol 30) 1943 Lah 148 (149) : I L E (1943) 
Lah 497 (F B).] 

'6] Two decrees against a person — One against 
person individually and other against him as partner of 
firm— Decrees tre not against same judgment-debtor 
within meaning of S. 73. (Vol 24) 1937 Lah 937 (938) : 

' obtained against firm is decree against 


partners individually — Decree-holder can take out exe- 
cution against partners individually — Mere infusion of 
names of other persons as partners does not render 
execution invalid — Decree-holder is also entitled to apply 
under S. 73 for rateable distribution in execution started 
by another decree-holder against partners individually. 
(Vol 25) 1938 Cal 316 (317, 318) ^ (Vol 30) 1943 Bom 
156 (157, 158) : I L E (1943) Bom 306. (Decree against 
firm — Partner served individually under 0. 30, R. 6— 
Another decree passed individually against him— He is 
same judgment-debtor within S. 73.) 

[8] Word “judgment-debtor” in S. 73 should not be 
literally interpreted — One decree against manager of 
joint family — Another decree against members of family 
and against family property — Both decrees are against 
same judgment-debtor within S. 73, Civil P. 0. (Vol 23) 
1936 Mad 123 (124, 125) ^ (Vol 24) 1937 Mad 504 
(508, 509). (Question of binding nature of debt on sons 
is immaterial in considering question whether judgment- 
debtors are same so long as decree stands.) * (Vol 23) 
1936 Mad 948 (948). 

[But see (Vol 28) 1941 Bom 324 (325) : I L B (1941) 
Bom 540.] 

[9] Joint Hindu family — Decree against grandfather 
must be deemed to be passed against son and grandson 
to the extent of their interest in family property — 
Decree against grtindfather, son and grandson — Another 
decree against grandfather and son only — Grandfather 
and son adjudicated insolvents — Both decree-holders 
are entitled to rateable distribution in grandson’s interest 
under S 73. (Vol 27) 1940 Mad 525(526). ((Vol 24) 1937 
Mad 253 overruled.) 

[10] Words “passed against same judgment-debtor” 
refer more to property which judgment-debtor represeiits 
than to person against whom execution is sought — 
Decree by A against B — After B’s death M obtaining 
decree against B's assets in hands of his sons on the 
basis of pronote executed by B and one of his son^ — 
S. 73 applies. (Vol 28) 1941 All 110 (118) : I L B (1941) 
All 77 (FB). ((Vol 26) 1939 All 545 overruled.) 
•K (Vol 23) 1936 Mad 40 (40) : 59 Mad 107 (F B), 
(Decree passed against different persons but executable 
against the same property.) 

[11] Creditor 'who had attachment before judgment 
obtaining decree and succeeding debtor as heir — Decree 
obtained by another creditor against such heir as repre- 
sentative of debtor and property in his hands sold in 
execution — Heir is entitled to claim rateable distribution 
in sale proceeds, if other properties are not sufficient to 
satisfy his decree. (Vol 29) 1942 Mad 260 (264) ; I L B 
(1942) Mad 360. 

[12] For applicability of S. 73 identity of all the 
judgment-debtors in each of the several decrees is not 
necessary. (Vol 22) 1935<Mad 399 (401)>J« (1888) 10 All 
35 (38)* (1883) 9 Cal 920 (922). 

[13] Decrees against same judgment-debtor -r- It is 
immateiial if it is also against others. (Vol 17) 1930 Sind 
300 (301); 25 Sind L B 178. 

[14] Decree by one decree-holder against three persons 
— Decree by another decree- holder against two of them 
— Sale in execution of latter’s decree — Former decree- 
holder is entitled to rateabte distribution. (Vol 25) 1938 
Lah 801 (802)*(1906) 29 Bom 528 (529) (FB)*(1899) 22 
Mad 241 (244)* (Vol 10) 1923 Pat 521 (522, 523. 524). 

[16] Two decrees were obtained against the estate of 
the deceased testator, each obtained against two out 
of three executors. One of those two executors was 
common to two suits. Each decree was ^rima fao%& 
capable of execution against the estate: Held, that the 
^ decree-holders were entitled to rateable distribution 
of the assiets. (Vol 5) 1918 Cal 281 (282). 

[16] Decree against several judgment-debtors — 
Money realised from one judgment- debtor who is comr 
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mon to both decrees is only available for rateable 
distribution — Money paid by one judgment-debtor 
to decree-holder who has no claim against him — No 
rateable distribution can be allowed. (Vol 20) 1933 Pat 
277 (278). 

[17] Some defendants different— Rateable distribu- 
tion can be allowed only to extent of their interest in 
both decrees. (Vol 1) 1914 Low Bur 191 (191). 

[18] Decree passed in favour against B and C — A 
attaching property of both — D having a decree against 
C alone can get rateable distribution as to C’5 share 
only. (Vol 13) 1926 Bom 150 (151). 

[19] Defendant obtained judgment against the judg- 
ment-debtors X, Y and Z. Plaintiff obtained a judg- 
ment against X and Y only. BiM that the plaintiff is 
entitled to a proportionate distribution of the moneys 
realized by the sale of the property of Z", Y and so 
far as those moneys represent the share of his own 
judgment-debtors X and Y in that property, (1903) 30 
Cal 583 (587) (F B). 

[20] Assets obtained in execution o£ one decree from 
the surety of the judgment-debtor cannot be rateably 
distributed to the holder of another decree against the 
same judgment-debtor as the surety is not the judg- 
ment-debtor of such decree-holder. (Vol 27) 1940 Nag 
79 (79). 

[21] Surety for withdrawing attachment before judg- 
ment depositing decretal amount after passing of decree 
— Other creditors are not entitled to rateable distribu- 
tion. (Vol 29) 1942 Oudh 491 (491). 

13, Insolvency or liquidation. — [1] When the 
judgment-debtor becomes insolvent all sums represent- 
ing his salary accrued or accruing due to him subse- 
quent to the dale of his insolvency vest in the Official 
Assignee, but as regards amount which had accrued 
due prior to the insolvency, the order under S. 73 
creates rights which are not affected by the Insolvency. 
(1900) 27 Oal 351 (353, 354). 

[2] Order for rateable distribution — Amounts not 
drawn — Subsequent insolvency of judgment-debtor — 
Official Receiver cannot claim the amount in Court. 
(Vol 9) 1922 Mad 31 (31, 32). 

[3] Powers under Insolvency Acts are not applicable 
to distribution under Code, (Vol 7) 1920 Mad 605 (614); 
43 Mad 381. 

[4] The proceeds of a sale held in pursuance of an 
attachment of properties of a company before its liquida- 
tion, must be distributed in accordance with the provi- 
sions of Civil Procedure Code. (Vol 3) 1916 Oal 918 
(919) : 43 Cal 586. 

[5] Rateable distribution under Civil Procedure Code 
and distribution of assets under Provincial Insolvency 
Act are made on same principle. (Vol 22) 1935 Nag 214 
(215) : 31 Nag L R 423. 

14. Mode of distribution. — [1] As to mode of 
distribution, see the following eases ; (Vol 5) 1918 All 
327 (327)®<(Vol 15) 1928 Mad 362 (363). 

15, Power of Court to hold enquiry. — [1] 
Application for rateable distribution — Court has no 
power to inquire as to whether decree is proper or bo » a 
/idc one — Remedy of aggrieved judgment-creditor is 
under S. 73 (2) — In distributing assets, Court acts in 
administrative and not judicial capacity. (Vol 22) 1935 
Cal 290 (294) : 62 Cal 715 (FB). ((Vol 1) 1914 Cal 575; 
16 Cal L Jour 522; 11 Cal 42, Overruled.)® (Vol 9) 1922 
Bom 31 (32) : 46 Bom 635. ((1889) 13 Bom 154, Over- 
ruled.) ® (Vol 5) 1918 Mad 825 (826, 827) ; 40 Mad 
341®(Vol 3) 1916 Mad 792 (793) ; 38 Mad 221. (Ques- 
tion of fraud cannot be gone into.)® (Vol 11) 1924 Nag 
39 (40) : 19 Nag L E 172®(Vol 13) 1926 Pat 497 (498); 

5 Pat 445. (Question of collusiveness of decree cannot 
be gone into.) 


[2] Court acting under S. 73 cannot inquire into 
validity of decree. (Vol 21) 1934 Pat 545 (546)®(Voll4) 
1927 Mad 944 (944)®(Vol 7) 1920 Mad 605 (613, 614) : 
43 Mad 381. 

[3] Section 73 does not provide for enquiry being 
made by the Court when passing an order for rateable 
distribution — Judge is not bound to inquire as to whom 
the property belongs before making the rateable distri- 
bution. (Vol 15) 1928 Rang 163 (164) : 6 Rang 582. 

[See however (Vol 10) 1923 Pat 521 (522). (Though 
procedure under S. 73 is summary any inquiry that 
may be needed in order to give relief to the decree- 
holders should not be grudged by any Court.)] 

[4] When the sum is realized and ordered to be 
rateably distributed among several decree-holders under 
S. 73, Civil P. C,, a suit is maintainable by any one of 
such decree-holders fora declaration that a rival decree- 
holder had no right for a share as his decree was col- 
lusive. (1906) 3 Cal L Jour 385 (386). 

[5] An executing Court cannot go behind the decree 
and by invoking S. 146, Civil P. C., it cannot change a 
decree passed against E into a decree against his legal 
representatives. For purposes of rateable distribution 
the executing Court must take the decrees as they are. 
(Vol 22) 1935 Cal 738 (739). 

16. Priority of debts. — [1] Where right of the 
Crown and of subject meet at one and the same time, 
right of the Crown should be preferred, (Vol 20) 1933 
^Sind 368 (369) : 27 Sind L R 444. 

[2] Crown-debts are entitled to priority in rateable 
distribution of assets. (1869) 5 Bom H C R 23 (54). 

[3] Sub-section (3) of S. 73 refers only to cases in 
which the Government is in IJie same position as any 
other decree-holder and declares that the Secretary of 
State will not really be governed by the provisions of 
sub-ss. (1) and (2), but will be entitled to the benefit of 
the doctrine of priority, (Vol 28) 1986 Mad 602 (603) ; 
59 Mad 872. 

[4] Executing Court cannot entertain claim on behalf 
of Government in absence of decree in support of it — 
>S, 73 (3) has reference merely to right of priority. (Vol 
22) 1935 Lah 319 (320). 

[5] Crown has priority over unsecured creditors in 
payment of debts — Claim to attached property by Col- 
lector acting under S. 46 (2), Income-tax Act, and 
under S. 45, Lower Burma Land and Revenue Act — 
Court holding assets must recognize priority of this 
claim — Such claim does not fall under S. 73. (Vol 24) 
1937 Bang 380 (382) : 1937 Rang L B 844. 

[6] Attaching creditor is not secured creditor — Court 
must recognize priority of Crown debt. (Vol 23) 1936 
Mad 132 (133) : 69 Mad 428. 

[7J Court-fees form a Crown-debt and under ordi- 
nary circumstances the principle would apply that Crown 
would be entitled to precedence in payment of this debt 
over all other creditors. (1906) 33 Cal 1040 (1044). 

[8] Decree in appeal against judgment-debtor in 
Crown’s favour for amount of court-fees — Execution 
petition by decree-holder — Before property sold in exe- 
cution, nazir applying for execution of appellate decree 
but application withdrawn — When decree-holder apply- 
ing for payment to him of sale proceeds deposited in 
Court, nazir claiming priority and making formal exe- 
cution petition asking attachment of sale proceeds — In 
execution proceedings started by decree-holder Court 
declaring Crown to have priority and directing sale 
proceeds to be paid to nazir — Order held proper. (Vol 
26) 1939 Lah 488 (490, 491) : I L R (1940) Lah 124. 

[9] Under S. 270, Act VIII of 1859, a creditor 
obtaining an attachment^ was entitled to be first paid 
out of the proceeds of the sale, notwithstanding a Subse- 
quent attachment of the same property by any party 
in execution of his decree, but Section 295, Civil P. C. 
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1882, points to a rateable distribution of tlie pro- 
ceeds of sale under a decree in certain events and under 
certain circumstances. (1902) 29 Cal 428 (431, 432) 
(FB). 

[10] Pund in Court attached by several creditors — 
Priority of attachment does not give preferential rights 
— Fund insufficient to meet claims in full — It should be 
rateably distributed amongst them. (Vol 4) 1917 Cal 13 
(17) : 44 Cal 1072 »P(Vol 8) 1921 Cal 801 (804) '2-(Vol 9) 
1922 Mad 236 (236). (Attachment before judgment.) 
3'(Vol 3) 1916 Mad 792 (794) : 38 Mad 221. 

[11] Explanation to S. 64 does not give special prio- 
rity to claims under S. 73 as such. (Vol 8) 1921 Oudh 
176 (183). 

^ [12] Decree against judgment-debtor as representa- 
tive of his father — Priority cannot be claimed over 
decree against judgment-debtor personally* (Vol 5) 1918 
Mad 512 (513). 

[13] Goods of judgment-debtor attached by creditors 
remaining in possession of nazir in premises occupied 
by judgment-debtor as lessee — Landlord is entitled to 
rent during period of occupation as part of cost of 
realization out of sale proceeds. (Vol 27) 1940 Sind 17 
( 18 ). ' ' ' 

[14] A debt due to a co-operative society under S. 19, 
Co-operative Societies Act, 1912, is entitled to no priority 
as such over other judgment-debts and the society can- 
not make any claim under S. 73 unless it gets a decree 
or a charge under S. 20 of that Act. (Vol 2) 1913 Cal 
197 (197) : 42 Cal 377. 

17. Proviso (a), — [1] Where property is sold 
subject to a mortgage in execution of a money decree, 
the naortgagee of the judgment-debtor who has obtained 
no decree against the latter, and has not made any 
application under S* 73, cannot claim the assets realised 
by the sale of the judgment-debtor’s property. (Vol 6) 

1919 Low Bur 124 (125). 

18. Proviso (b). — [1] Execution of decree— Pro- 
perty subject to mortgage can be attached and equity of 
redemption sold. (Vol 6) 1919 Upp Bur IS (19) ; 3 Upp 
Bur Bui 139. 

[2] Mortgagee not obtaining decree is not entitled to 
rateable distribution out of sale proceeds of property 
mortgaged — ^If he is paid out, suit for refund lies. (Vol 2) 
1915 Low Bur 100 (100). 

[3] Money decree-holder and mortgage decree-holder 
agreeing to sale in execution of money decree and to 
rateable distribution of proceeds — Mortgage decree- 
holder is entitled to same interest in sale proceeds as in 
property sold (Vol 24) 1937 Oudh 270 (272). 

[4] Simple money decree-holder and mortgagee same 
person — Decree debt and mortgage debt not distinct and 
different— S. 73, Provisos (a) and (b), are not applicable. 
(Vol 17) 1930 Mad 138 (140, 141) : 53 Mad 670. 

[5] Property sold free of mortgage — Mortgagee has 
lien on sale proceeds only — It is to be enforced by suit 
and cannot be claimed in execution proceeding. (Vol 7) 

1920 Low Bur 107 (108) : 10 Low Bur Bui 398. 

[6] ^ If property is sold free of mortgage, the mortgagee 
is entitled to recover interest on the sale proceeds and 
there is no duty on him to draw the amount out of 
Court and apply it in part satisfaction of the claim. 
(1911) 10 Ind Oas 552 (552) (Mad). 

[7] Prior incumbrancer is not affected by private 
alienation under 0. 21, B. 83. (Vol 11) 1924 Lab 132 
(135). 

[81 Hypothecation of movables without possession is 
io S. 73 (1) (a) and (b). (Vol 11) 1924 Cal 990 
(991). * 

[ Proviso (c) — [1] The provisions of el. (e) of 

, .g^ goviso operate only when the litigant concerned 
ob'^ined a decree and applied for rateable 


distribution in execution thereof, (Vol 2) 1915 Cal 380 
(381). 

[2] Charge created in respect of judgment-debtor’s 
property by decree obtained by unpaid vendor is not 
excluded from operation of proviso (c), {Vol 22) 1935 
Mad 713 (713), 

[3] When immovable property is sold in execution of 
decrees for discharge of incumbrances thereon the sale 
proceeds are to be applied in satisfaction of incumbrances 
according to their priority. (1885) 7 All 378 (381). 

[4] Surplus assets after auction sale — Subsequent 
incumbrancer is not entitled to them without mortga- 
gor’s consent either under S. 73 or under 0. 34, K. 13, 
(Vol 34) 1927 All 467 (468) : 49 All 636. 

[5] Sale in execution of mortgage decree — Applica- 
tion under S. 73 — Material date before which applica- 
tion should be made is when highest bid is accepted by 
Court officer. (Vol 19) 1932 Bom 622 (624), 

[6] The third category in cl. (o) refers only to encum- 
bianoers entitled to precedence over money decree- 
holders mentioned in fourth category. (Vol 8) 1921 Cal 
801 (802). 

[7] The word ^incumbrance’ means only thelncuni- 
branee sued on and not other incumbrances. (1890) 12 
All 546 (547). 

[8] A executed a first mortgage in favour of X, a 
second mortgage in favour of T and again a third mort- 
gage in favour of X. X sued on the first mortgage, 
obtained a decree and sold the property. Y applied for 
payment to him out of the surplus sale proceeds. ITeld, 
he was entitled to be so paid in priority to the third 
mortgage of X (1890) 12 All 546 (547). 

[9] Possessory mortgagee electing to convert interest 
into rent payable by the mortgagor — Arrears of rent 
not a charge on the property which can be given priority 
over a subsequent incumbrance. (1886) 9 Mad 57 (60). 

[10] Where Court did not stop sale as soon as amount 
of mortgage was realised and where before the sale other 
decree-holders had applied for execution of their decrees,* 
had even attached property in question and one of them 
had applied for rateable distribution, it was held that 
sale by Court was in execution of all decrees in view of 
S. 73 (e). (1907) 17 Mad L Jour 80 (81). 

[11] Contest as to disposal of surplus assets* not dis- 
posed of in suit or execution proceedings — Court should ^ 
refer claimant to suit. (Vol 14) 1927 All 467 (468) : 49 
All 636. 

20. Set-off, — [1] Bight of decree-holder auction- 
purchaser to claim set-off of purchase money is subject , 
to right of rateable distribution under S. 73. Although 
decree-holder be allowed to set off purchase money to- 
wards satisfaction of decree, assets still lie within control 
of Court and he can be ordered to deposit purchase 
money in cash for rateable distribution. (Vol 20) 1933 
All 666 (068) (Vol 17) 1930 Cal 761 (762) * (Vol 23) 
1936 Mad 437 (433)'S&(Vol 23) 1936 Mad 797 (798, 799) : 

59 Mad 1028 ^ (Vol 24) 1937 Nag 383 (384) ; I L B 
(1937) Nag 466 * (Vol 18) 1931 Pat 359 (360) : 10 Pat 
830 * (Vol 18) 1981 Pat 405 (407, 408) ; 11 Pat 250. 

[2] Sale proceeds and balance of sale amount left 
after setting off decretal amount in deposit in inferior 
Court — Whole property under attachment of superior 
Court which Court also calling for sale * proceed ,£pr 
rateable distribution — Amount already set off canfiot 
be asset available for distribution. (Vol 18) 1931 Bom 
350 (354) : 55 Bom 473. 

[3] Court allowing subsequent decree-holder to set off 
whole purchase money against his debt knowing that 
there was another decree-holder entitled to rateable 
distribution — Sale should he set aside ‘owing to material 
irregularity. (Vol 24) 1937 Pat 50 (53). 
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[4] Where set-oS is claimed under 0. 21, E, 72, ap- 
plication tinder S* 73 must be made before decree- 
holder’s application for set-ofi. (Vol 12) 1925 Oudh 287 
'(288) iji (Vol 20) 1933 Mad 804 (805) : 57 Mad 38. 
(Decree-holder allowed to bid and set off amount of bid 
— Set oS should be deemed to be made as soon as sale 
is made and other decree-holders cannot claim rateable 
distribution in the amount of bid.) 3* (Vol 31) 1944 Nag 
295 (297, 298) : I L R (1944) Nag 806. 

[5] Execution sale — Decree-holder purchaser — Pur- 
chase price less than decretal amount and set o^ by 
decree-holder — Applications for execution by other 
■decree-holders against same debtor 15 days after sale — 
Claiming purchase money to be deposited in Court for 
rateable distribution — Purchaser held bound to deposit 
only amount due to decree-holders applying prior to 
and not after the sale. (Vol 22) 1935 Slad 893 (895) : 
59 Mad 342. 

21. Suit for refund of assets. — [1] Claim for 
rateable distribution disallowed — Aggrieved decree- 
holder’s remedy is by suit and not by way of appeal or 
revision. (Vol 11) 1924 Mad 97 (98) ^ (Vol 2) 1915 Mad 
547 (548). 

[2] Section 73 (2) applies only when assets liable to 
be distributed are paid to persons not entitled to receive. 
(Vol 20) 1933 Pat 277 (27S)>J<(Vol 4) 1917 All 276 (280); 
39 All 322. 

[3] Terms of sub-s. (2) are wide enough to cover a 
‘Case of plaintiff claiming all assets in custody of Court 
as against defendant who claims and obtains rateable 
distribution. (Vol 26) 1939 All 545 (548). 

[4] Section 73 (2) does not apply where one decree- 
holder does not deny right of another to receive rateable 
assets. (Vol 25) 1938 Oudh 12 (13). 

[5J Refund of excess— Person entitled to priority can 
maintain suit for refund of amount from person not 
‘entitled to receive it. (Vol 21) 1934 Lah 478 (480). 

[6] Section 73 (2) does not contain any indication 
that a sale by virtue of which assets have been made 
available for rateable distribution can be attacked. (Vol 8) 
1921 Nag 60 (62), 

[7] Suit for refund of excess amount received — De- 
‘cree-holder claiming to retain amount of rateable distri- 
bution from proceeds of sale cannot simultaneously 
plead that sale was void, (Vol 30) 1943 Nag 7 (9) ; I L R 
(1942) Nag 685. 

[8] A suit by a decree-holder for refund of sums im- 
properly awarded to other decree-holders of the same 
judgment-debtor, before they have been actually paid, is 
premature and does not lie. (Vol 5) 1918 All 327 (327). 

[9] Claim for rateable distribution not brought to 
Ooflector’s notice — Right to claim it by suit is not 
barred — It is immaterial that decree noted as satisfied 
■will have to be opened. (Vol 20) 1933 All 666 (669). 

[10] Assets realized not found insufficient to dis- 
•oharge in full claims of decree-holders under S. 73 — No 
decree-holder can file suit to declare that decree obtained 
by another was void being fraudulent. (Vol 20) 1933 
Nag 214 (216). 

[11] Besides the remedy provided by S. 73(2) a party 
'entitled to rateable distribution is entitled to sue for 
•declaration and injunction restraining payment, (Vol 7) 
1920 Mad 605 (615) ; 43 Mad 381. {Obiter.) 

[12] Creditor in execution of decree putting judg- 
ment-debtor’s land to sale and purchasing it himself and 
setting ofi sale money against his debt — Sale confirmed 
in his favour without disposal of applications of other 
‘Creditors for rateable distribution — Their remedy held 
was by separate suit under S. 73. (Vol 27) 1940 Pesh 
36 (37). 

[13] A suit to recover money paid to a defendant under 
B. 73, Civil P. 0, is a suit for money paid to him 


for plaintiff’s use and must be brought within three 
years from the date of payment apd not within six years 
under Art. 120. (Vol 2) 1915 Mad 405 (407); 39 Mad 62. 
{ (Vol 1) 1914 Mad 572 : 37 Mad 385 followed) 
(Vol 4) 1917 All 276(278):39 All 322. (Suit for refund was 
neither stoverned by Art. 29 nor Art. 36 — Per Walsh J ,}© 
(Vol 31) 1944 Nag 313 (314) ; I L R (1945) Nag 427. 

[14] A suit under this clause is not one for setting 
aside the order for distribution. Art. 13, Limita- 
tion Act, is not applicable to such a suit as the order for 
distribution is a proceeding in a suit. (1901) 23 All 331 
(332, 333) (PC) (1891) 15 Bom 438 (440). 

[15] Application to Collector to recall amount paid is 
futile and S. 14, Limitation Act, cannot save limi- 
tation. (Vol 31) 1944 Nag 313 (314) : I L R (1945) 
Nag 427. 

[16] Property sold in execution of decree subject to 
mortgage — Mortgage satisfied out of sale proceeds first 
and surplus paid to attaching decree-holder, who was 
left short by Es. 208 — He can sue for recovery of 
Rs. 208 on basis of “money had and received” — Suit is 
cognizable by a Court of Small Causes. (Vol 18) 1931 
Rang 56 (58) ; 8 Rang 485. 

[17] Execution against heirs of H — Receiver ap- 
pointed — Debt due from defendant 1 to H was attached 
— Decree against A, a son of 21 , personally— In execu- 
tion whole of above debt attached by decree-holders 
defendants 2 and 3 — Garnishee proceedings taken — 
Debt paid in Court — Debt declared to be foonging to 
estate of H — Objection to attachment by heirs of H 
disallowed — On suit by receiver garnishee order held 
improper — Defendants 2 and 3 held not entitled to 
rateable distribution under S. 73 — Receiver had prefer- 
ential right — Order under O. 21, R. 61 or R. 264 of 
the High Court Buies, held did not bar suit. (Vol 7) 1920 
Mad 403 (404). 

22. Revision. — [1] Order under S. 73 is judicial 
order and not merely ministerial — Revision lies. 
(Vol 27) 1940 Oudh 237 (238) ; 15 Luck 332 ^ (Vol 9) 
1922 Cal 19 (20, 21) ^ (1909) 9 Cal L Jour 210 (214) 
^ (1882) 4 Mad 383 (386) ^ (Vol 15) 1928 Rang 163 
(164) ; 6 Rang 582 69 (Vol 20) 1933 Sind 329 (330) ; 27 
Sind L R 190. 

[2] Revision lies against an order rejecting an appli- 
cation for rateable distribution, though a remedy by 
suit is open to the applicant under 9ie provisions of 
S. 73 itself. (Vol IS) 1926 Nag 389 (390) : 24 Nag L R 
68 © (Vol 15) 1928 Mad 362 (362) (Vol 13) 1926 Mad 
179 (181). 

[But see (1912) 1912 Pun L R No. 176, p. 565.] 

[3] Where suit for questions arising under S. 73 Hess 
revision is not preferable specially when subsequent 
recipients not parties — High Court can but will not 
interfere. (Vol 2) 1915 Mad 647 (548). 

[4] The High Court will not interfere on revision 
with order allowing or disallowing claims to rateable 
distribution, save in exceptional circumstances. (1921) 
60 Ind Gas 371 (372) (Lah) ® (Vol 22) 1935 Lah 971 
(971) © (1894) 4 Mad L Jour 87 (88) ® (Vol 23) 1936 
Pesh 52 (53). 

[5] Where the Court declines to exercise jurisdiction 
taking a wrong view of the section a revision would lie. 
(Vol 23) 1936 Mad 91 (93) ; 69 Mad 303. 

[But see (Vol 22) 1935 Pat 201 (202).] 

[6] Revision lies in case of obvious mistake. (Vol 14) 
1927 Mad 944 (944) (Vol 14) 1927 Mad 1030 (1030). 

[7] Disallowing rateable distribution in defiance of 
predecessor’s order is illegal exercise of jurisdiction* 
(Vol 21) 1934 Oudh 110 (111). 

[8] Execution of decree — Suspension of payment is 
irregularity in exercise of jurisdiction, (Vol 6) 1919 
Mad 66 (69) ; 42 Mad 692. 
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Ebsistance to Execution. 

74. Where the Court is satisfied that the holder of a decree for the possession of immoveable 
Resistance to exemtion, property or that the purchaser of immoveable property sold in execution 
of a decree has been resisted or obstructed in obtaining possession of the property by the judgment- 
debtor or some person on his behalf and that such resistance or obstruction •was without any just 
cause, the Court may, at the instance of the decree-holder or purchaser, order the judgment-debtor 
or such other person to be detained in the civil prison for a term which may extend to thirty 
days and may further direct that the decree-holder or purchaser be put into possession of the 
property. 

[1883— S. 330; 1877-S. 330; 1859— S. 228; See 0. 21, Er. 97 to 103.] 


PAET III. 

INCIDENTAL PEOOEEDINGS. 

[“The general powers of Courts in regard to commissions have been summarised in Cl, 75 and the detailed 
provision will be found in the First Schedule.*’— S. 0. B.] 


Commissions. 

Po 2 i?er of Court to 75 , Subject to such conditions and limitations as may be prescribed, the 
issue co7nmissio?is. Court may issue a commission 

(OrJ to examine any person ; 

fb) to make a local investigation ; ' 

fc) to examine or adjust accounts ; or 

fcZj to make a partition. » 

[See Order 26.] 

76 . (1) A commission for the examination of any person may be issued to any Court (not 
Commission to being a High Court) situate in a province other than the province in which the 
anotJwr Court Court of issue is situate and having jurisdiction in the place in which the person 
to be examined resides. 


Section 73 (contd,) 

[9] Eefusal of application for rateable distribution 
on ground that there was other property of judgment- 
debtor available — High Court will interfere. (1909) 32 
Mad 334 (385, 336). 

Section 74 — Note 1 

. [1] Where the resistance or obstruction contemplated 
by the pelion is the resistance or obstruction of the 
officer, it does not come under this section. (1892) 14 
All 417 (418, 419), 

[2] Section 74 refers to cases in which the Court is 
satisfied that such obstruction or resistance was occa- 
sioned by the judgment-debtor or by some person at his 
instigation. (1901) 25 Bom 478 (486). 

[3] The word ‘possession* is not limited to actual 
physical possession, the section is wide enough to cover 
cases of constructive possession such as by tenant. 
(1901) 25 Bom 478 (493). 

[4] A decree for partition is a decree for possession 
within the meaning of this section, (1893) 16 Mad 127 
(130). 

Section 75 — Note 1 

[1] Powers of Court to issue commission are strictly 
defined in S. 75- (1913) 15 Cal L Jour 17 (22, 23). 

[2] A Court is not authorised to issue a commission 
to a person directing him to hear a woman sing and 
then to report ‘ not only as to her skill as a singer but 
iilso as to her occupation in life so far as it can be 
deduced from her musical talents. (Vol 19) 1932 All 264 
(267)V 

' [3] The question whether one of the parties is per- 
sonaJly engaged in agricultural labour cannot be referred 
to the Con^issio^er. (Vol 15) 1928 Bom 145 (147). 

! Section 75 does not authorize Court to issue 
to aee^tain value of moveables in possession 


of trustee. (Vol 27) 1940 Cal 337 (343) : I L E (1940> 
1 Cal 372. 

[5] Profits arising out of mortgaged property — 
Commissioner can investigate but he cannot enquire as- 
to possession, (Vol 12) 1925 Pat 576 (576). 

[6] Court cannot make over whole case or material 
issue to Commissioner for trial on merits. (Vol 13) 1926 
Lah 145 (146.) *5 (Vol 17) 1930 Cal 764 (765) © (1893) 
16 Mad 350 (351). 

[7J The law does not authorise a Commissioner to try 
the issue referred to him with the aid of assessors. 
(Vol 19) 1932 All 264 (267). 

[8] Issue of commission to two persons is irregular. 
(Vol 16) 1929 Mad 661 (663). 

[9] Appointment of successive Commissioners without 
rejecting report of first is not permissible. (Vol 20) 1933 
AU 65 (eS)*!^ (Vol 16) 1929 Mad 661 (663). 

[10] Court’s finding that plaintifi has produced all 
account papers delivered to them and remaining papers 
are with defendant cannot be reagitated before Com- 
missioner appointed to take accounts between parties. 
(Vol 27) 1940 Cal 337 (343) : I L E (1940) 1 Cal 372. 

[11] The opinion of the Commissioner is no evidence 
and cannot be considered by the Court. (Vol 25) 19 SS 
All 266 (267) : I L E (1938) AU 370. 

[12] Appellate Court has power to issue commission 
for local investigation and need not record reasons under 
O. 41, E. 27. (Vol 19) 1932 All 270 (271). I 

[13] As to the applicability of this section to any suit 
or proceeding in the Court of Small Causes established 
in the towns of Calcutta, Madras and Bombay, see S. 8, 

Section 76 — Note 1 

[1] As to the applicability of this section to any suii 
or proceeding in the Court of Small Causes established 
in the towns of Calcutta, Madras and Bombay, sec S. 8*. 
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(2) Every Court receiving a commission for the examination of any iDerson under sub- 
section (1) shall examine him or cause him to be examined pursuant thereto, and the commission, 
when it has been duly executed, shall be returned together with the evidence taken under it to the 
Court from which it was issued, unless the order for issuing the commission has otherwise directed, 
in which case the commission shall be returned in terms of such order. 

[1882— S. 386 ; 1877— Ss. 383, 384, 385, 386 (2) ; 1859— S* 175 ; See O. 26, E, 4.] 

77. In lieu of issuing a commission the Court may issue a letter of request to examine a 
Letter of request, witness residing at any place not within British India. 

[See 0. 26, Er. 5 and 6.] 

78. [Subject to such conditions and limitations as may be prescribed], the provisions as to 
Commissions issued execution and return of commissions for the examination of witnesses shall 

hy foreign Courts. apply to commissions issued by ^[or at the instance of] — 

(a) Courts situate beyond the limits of British India and established or continued by the 
authority of His Majesty or of ^[the Central Government or of the Crown representative], 
or 

(h) Courts situate in any part of the British Empire other than British India, or 
(c) Courts of any foreign country/ [ * * * *]. 

[1882— s. 391 ; 1877— S. 391.] 

[a] Inserted by the Code of Civil Procedure (Amendment) Act, 1932 (10 [X] of 1932), Section 2. [b] Substituted 
by A. 0. for “the Governor-General in Council”, [e] The words “for the time being in alliance with His Majesty” 
were repealed by the Code of Civil Procedure (Amendment) Act, 1932 (10 [X] of 1932), S. 2. 


PART rv. 

SUITS IN PARTICULAR CASES. 

[“The bulk of the corresponding part of the present Code will be found in the Eules. The provisions as to^ 
suits by aliens, etc., have been retained in the Bill and a few only of the provisions relating to suits by or against 
the Government. There is a general clause defining the nature of the interpleader suits.” — S. 0. B.] 

Suits by oe against ^[the Oeown] oe Public Ofpioebs in Thbie 

Official Capacity. 

^[79. Subject to the provisions of sections 179 and 185 of the Government of India Act, 1936, 
Suits by or against in a suit by or against the Crown the authority to be named as plaintiff 
the Crown. or defendant, as the case may be, shall he — 

(a) in the ease of a suit by or against the Central Government, the Governor. General in 
Council before the establishment of the Federation of India, and thereafter, the 
Federation; 


Section 76 (contd.) 

, As to the issue of a commission for the examination 
of any person resident beyond the local limits of the 
jurisdiction of the Court issuing a commission, see'^O. 26, 
Eule 4 (1) (a). 

Section 77 — Note 1 

[1] As to the applicability of this section to any suit 
or proceeding in the Court of Small Causes established 
in the towns of Calcutta, Madras and Bombay, see S, 8. 

As to when a Court may issue a letter of request, see 
0. 26, B. 5, 

Section 79 — Note 1 

[1] Procedure under S. 79 applies to appeals also. 
(Vol 16) 1929 Lab 10 (11): 9 Lab 667. 

[2] Before Government of India Act of 1935, suit 
against State Kailway was required to be brought against 
Secretary of State for India in Council. (Vol 11) 1924 
Bom 306 (306) : 48 Bom 297© (Vol 20) 1933 Pat 630 
(632)© (Vol 18) 1931 Pat 393 (394)© (Vol 18) 1931 Pat 
326 (328): 10 Pat 466. 

. [3] Lease by Military Estates Officer on behalf of 
Secretary of State for India before amendment by 
Government of India (Adaptation of Indian Laws) Order, 
1937— Suit to eject lessee after amendment filed in 


name of Governor-General in Council through Military 
Estates Officer — Procedure is valid. (Vol 32) 1945 Nag 
255 (256, 267) : I L B (1945) Nag 629. 

, [4] Appeal filed on 27th April 1937 describing res- 
pondent as ‘Secretary of State for India in Council 
Addition of words “for India in Council” held did not. 
justify dismissal of appeal. (Vol 26) 1939 Lah 298 (298), 

[5] Land acquired by Government for District Board 
— District Board is not competent to appeal against the 
compensation allowed, (Vol 16) 1929 Lah 10 (11) : O’ 
Lah 667. 

[6] Head of department is not liable for wrongful 
acts of his subordinate unless it can bo shown that the 
act complained of was substantially the act of the head* 
of the department himself, (Vol 14) 1927 Bom 521 
(524) : 51 Bom 749. 

[7] Suit by Government — Government should not 
stand in same position as private litigant— It should 
insist on its officers to see that facts on wliich action is 
founded are reasonably true. Private personas offer to 
indemnify Government for costs should not weigh with 
Government. (Vbl 24)’ 1937 Mad 523 (528). 

[8] As to the procedure to be followed reg^ding Suits 
by or against the Crown, see Order 27. Also the Govern- 
ment of India Act, 1935, S’. 176. 
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(5^ in the case of a suit by or against a Provincial Government, the Province; and 
(c) in the case of a suit by or against the Crown Eepresentative, the Secretary of State.] 
[1882~B. 416, Para. 1 ; 1877— S. 416 ; See O. 27.] 

[a] Sic^hstituted by A, O. for “the Government**, [b] Section was substituted^ ibid, for the original Section 79. 

80 . No suit shall be instituted against ^[the Crown] or against a public officer in respect of 
Notice, any act purporting to be done by such public officer in his official capacity, until the 
expiration of two months next after notice in writing has been ^ [delivered to, or left at the office 
of — 

( a) in the case of a suit against the Central Government, a Secretary to that Government; 

(b) in the case of a suit against the Crown Eepresentative, the Political Secretary; 

(c) in the case of a suit against a Provincial Government, a Secretary to that Government or 

the Collector of the District, and 

(d) in the case of a suit against the Secretary of State, a Secretary to the Central Govern^ 
inent, the Political Secretary and a Secretary to the Provincial Government of the 
Province where the suit is instituted] , 

and, in the case of a public officer, delivered to him or left at his offige, stating the cause of action, 
the name, description and place of residence of the plaintiff and the relief which he claims; and 
the plaint shall contain a statement that such notice has been so delivered or left. 

[1882— S. 424 ; 1877-S. 424 ; See 0. 27.] 

[a]^ Substituted by A. 0. for the words “the Secretary of State for India in Council**, [b] Substituted, ibid 
for “in the case of the Secretary of State in Council, delivered to, or left at the office of, a Secretary to the Local 
Government or the Collector of the District”. 


SECTION 80— SYNOPSIS. 

1. “Act purporting... capacity.*’ 

2. Applicability, object and scope. 

3. Computation of period of notice. 

•4. Fact of service of notice must be stated in 
plaint. 

5. Limitation — Exclusion of period of notice. 

6. Notice, if necessary for amendment. 

7. Notice— Requisites and sufficiency of. 

8. “Public officer*’— See 2 (17). 

9. Service of notice. 

10. “Stating cause of action.” 

11. Suit during currency of notice. 

12. Suits against Municipalities. 

13. Suits against Railways. 

14. Suits on contracts and injunction. 

15. Variance between notice and plaint. 

16. Waiver of notice. 

1. “Act purporting ... capacity.** — [1] Words 
“act purporting to be done,” etc. refer to public officers 
only. (1898) 25 Cal 239 (242)® (Yol 11) 1924 Bom 1 
(11, 12,21, 22) ; 48 Bom 87® (1911) 35 Bom 362 (365, 
367). 

[2] If the act was one such as is ordinarily done 
by the officer in the course of his official duties, and lie 
considered himself to be acting as public officer and 
desired other persons to consider that he was so acting, 
the act clearly purports to be done in his official 
capacity. (Vol 17) 1930 All 704 (705). 

[3] It is only where plaintiff complains of some act 
purporting to have been done by public officer in his 
official capacity that notice is enjoined. (Vol 21) 1934 
P 0 96 (97) : 61 Cal 470 (P C)* (Vol 17) 1980 All. 742 
(744) : 53 All 44. (Pdioe Inspector acting in ofSeial 
ea^oity.)® (Vol 2) 1915 All 868 (359). (Suit against 
ppilipe officer lot acts done under Criminal Procedure 
:^g^-»otioe is essential)® (1907) 29 All 667 (668). 

by BlamttfE aeainst Sub-Inspector of Police for 


recovery of account-books, which Snb-lnspector had 
seized during search apparently in pursuance of provi- 
sions of S. 165, Criminal P. C. of the plaintiS’s house.)® 
(Vol 1)1914 Bom 125 (126). (Talukdari Settlement Officer 
serving notice of eviction on person in wrongful posses- 
sion of land — Latter cannot sue for permanent injunc- 
tion to restrain former from evicting him without 
notice under S. 80.)® (Vol 18) 1931 Cal 61 (63) : 57 Cal 
1127. (Neglect to recover rent by Official Receiver 
is an act purporting to be done under official capacity.)® 
(Vol 7) 1920 Mad 723 (727)® (Vol 28) 1941 Pat 461 
(462)® (Vol 28) 1941 Pat 438 (439)® (Vol 5) 1918 Upp 
Bur 28 (30) : 3 Upp Bur Eul 1. (Suit against Bench 
Clerk of Judge for recovery of money which plaintiff 
lost through his negligence in losing execution applica- 
tion.) 

[4] Suit against public officer not in his official capa- 
city but in Ms individual capacity — Notice is not neces- 
sary. (1909) 36 Cal 28 (39) ® (Vol 23) 1936 All 801 
(802). (Dispute between two brothers who were muta- 
toalUs — A appointed by District Judge to manage pro- 
perty — A collecting rents— Suit against A for recovery 
of profits— Notice not necessary.) ® (1910) 7 All L Jour 
301 (304). (Public officer insulting, using defamatory 
language and assaulting his subordinate — Suit for 
damages — No notice is necessary.) ® (Vol 15) 1928 Bom 
352 (362) : 30 Cri L Jour 278 : 52 Bom 832 (F B). 
(Suit for damages for assault and battery by police offi- 
cer while investigating cognizable offence — Police offi- 
cer is not entitled to notice under S. 80.) ® (Vol 28) 
1941 Cal 643 (651). (Loan taken by common manager 
appointed under S. 95, Bengal Tenancy Act, by execut- 
ing bond— Suit on such bond does not come under S. 80.) 
® (Vol 25) 1938 Cal 191 (191). (Suit against Official 
Receiver of estate for arrears of rent,) © (Vol 25) 1930 
Mad 221 (223, 224). (Official Assignee cseouting release 
deed of insolvent’s share of property in V’s favour for 
certain sum — Prior to deed insolvent’s share sold in 
execution of mortgage decree — Suit by V against Offi- 
cial Assignee for recovery of sum — Notice is not neces- 
sary.) © (Vol 25) 1938 Nag 449 (451) : I L R (1939) 
Nag 200. (Setting up of claim to property on behalf of 
estate which receiver represents is not act done by 
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public officer in official capacity,) (Vol 28) 1941 Oudh 
529 (559). (Person appointed muHvalU by District 
Judge — Suit in respect of acts done by such person — 
Merely because such person happens to be public officer, 
acts done by him cannot be said to be done in official 
capacity.) ^ (Yol 33) 1946 Pat 31 (33) : 24 Pat 514. 
(Receiver appointed by Court — Suit for realization of 
price for seeds supplied against defendants including 
receiver — ^Notice is not necessary.) 5* (Vol 28) 1941 Pat 
438 (439, 440). (Liquidator appointed by Registrar of 
co-operative societies executing award against member 
of society — Suit by member to restrain liquidator from 
selling his house and to release same from attachment 
— Notice to liqmdator is not necessary.) (Vol 27) 1940 
Pat 516 (531) : 19 Pat 433. (Suit for royalty of lands 
in possession of receiver — Non-payment of royally by 
receiver or his surrender of lands based on individual 
contract between him and plaintiff are not official acts.) 

[5] Suit against estate in hands of receiver and not 
against receiver personally — Notice is not necessary. 
(Vol 27) 1940 Cal 1 (4). 

[6] Mortgage by manager under S. 95, Bengal Ten- 
iiney Act — No personal liability on manager — Suit by 
mortgagee on successor manager — No claim against 
manager personally — Notice under S. 80 is not required. 
{Vol 21) 1934 P C 96 (97) : 61 Cal 470 (PC). ( (Yol 19) 
1932 Cal 275: 59 Cal 961 reversed.) 

[7] Suit against public officer for act done in official 
.capacity— He is entitled to notice even though such act 
is done onala fide — Question of good faith of public 
officer is immaterial. (Vol 28) 1941 Pat 481 (462, 463) 

(Vol 17) 1930 All 704 (705) * (Vol 11) 1924 All 851 
(852) : 46 AU 884 ^ (Vol 11) 1924 Cal 145 (146, 148) : 
50 Cal 992 ^ (Vol 5) 1918 Mad 62 (70, 71) : 41 Mad 
792 (P B) * (Vol 28) 1941 Pat 385 (387, 388) : 42 Cri 
L Jour 375 : 20 Pat 417 ^ (Vol 21) 1934 Pat 14 (16) * 
<Vol 24) 1937 Sind 281 (284) : 32 Sind L E 106. 

[But see (1904) 26 All 220 (222) * (1882) 7 Cal 499 
(503) * (1912) 13 Ori L^Jour 65 (118) (Cal).] 

[8] Act of public officer not essential part of cause of 
action disclosed by plaint — But having regard to his 
position in relation to subject-matter of?suit, he is neces- 
sary party — No notice is necessary. (Vol 19) 1932 All 
€57 (658, 659) *(Vol 14) 1927 AU 132 (136):48 All 821. 
(Suit against receiver for realizing a charge on property 
of debtor.) * (Vol 17) 1930 Bom 11 (15). (Receiver ap* 
pointed under Provincial Insolvency Act is public officer 

— But mortgage suit, being not in respect of any act 
done by receiver as such, is maintainable without 
notice.) *3&(Vol 10) 1923 Bom 392 (393). (Official Assignee 

— Suit for declaration against.) (1889) 13 Bom 343 
(347). (Collator made party to protect minor’s title — 
Notice not necessary .)>ii{Vol 31) 1944 Cal 206 (210). (Suit 
for declaration that remarks in cadastral survey that 
suit plot was “pirosthan” were wrong and that order of 
Commissioner enrolling plot as wakf was illegal— Notice 
to Commissioner held was not necessary.) © (Vol 29) 
1942 Cal 394 (399). (Suit to declare mortgage by receiver 
in partition suit not binding on parties to suit or estate — 
Suit against mortgagee and receiver — No relief sought 
against receiver — Notice not necessary.) © (Vol 22) 1935 
Cal 726 (727). (Assessment by Municip^ity — Subsequent 
supersession of Municipality and public officer appointed 
by Government to perform duties of Commissioner — 
Suit for declaring assessment illegal and uUo^a vms — 
Notice under S. 80 is not necessary.) © (1905) 32 Cal 
1130 (1134). (Sale under Public Demands Recovery Act 

— Suit against auction-purchaser on ground of fraud — 
No relief claimed against Secretary of State on that 
ground — There is no cause of action against him and 
no notice is necessary.) 4* (1903) 30 Cal 36 (72). (No 
notice is required against Sub-Collector who is joined 


in an action with the Secretary of State, if he is not 
sued for any act done by him independently of the 
Government.) S* (Vol 25) 1938 Mad 612 (613). (Suit con- 
cerning title between plaint charity and temple repre- 
sented by ward — Ward represented by Collector — Case 
held did not fall under. S SO.) ^ (1888) 11 Mad 317 
(318, 319). (Collector, as guardian of ward is not entitled 
to any notice.) j5‘(Vo 1 20) 1933 Sind 1 (3). (Partition suit 
— During suit Manager, Encumbered Estates, taking 
charge of defendant’s estate — Notice under S. 80 is not 
necessary.) 

[9] Official Receiver or Official Assignee sued in res- 
pect of act done by him — Notice is necessary. (Vol 27) 
1940 Cal 578 (579), (Suit against OfScial Receiver by 
insolvent’s wife for retention of property until her dower 
debt is satisfied.) ^ (Vol 19) 1932 All 575 (577) : 54 All 
879 0 (Vol 12) 1925 All 241 (242, 243) : 47 All 291 * 
(Vol 11) 1924 All 40 (43) : 46 All 16*(Vol 7) 1920 Bom 
50 (50) : 44 Bom 895 ^ (Vol 17) 1930 Cal 721 (721). 
(Suit against Receiver for accounts.)» 5 E»(Vol 24) 1937 Lah 
386 (387). (Suit attacking sale by Official Receiver — 
Official Receiver impleaded as defendant.) ^ (Vol 17) 
1930 Lah 708 (709), (Official Receiver sellicg insolvent’s 
property — Suit for declaration that property belonged 
to plaintiff .)^(Vol 17) 1930 Mad 458 (463, 464). (Official 
Assignee taking possession of goods believing them to 
be insolvent’s— Suit for damages.) 

[10] Sait to recover money paid voluntarily by 
plaintiff to Official Liquidator to save his property 
which had been wrongfully attached by latter — Notice is 
necessary. (Vol 21) 1934 Oudh 158 (162) : 9 Luck 577. 

[11] Liquidator appointed under S. 42, Co-operative 
Societies Act is public officer — Suit against him in res- 
pect of act done by him — Notice is necessary. (Vol 26) 
1939 Nag 232 (233). (Suit under O. 21, R. 63 in respect 
of attachment by liquidator.) ® (Vol 21) 1934 Nag 201 
(202) : 30 Nag L R 240. (Suit by mortgagee to declare 
that mortgaged property be sold in satisfaction of his 
mortgage in priority to claim of liquidator.) 

[But see (Vol 27) 1940 Mad 8B1 (833) : I L R (1940) 
Mad 929. (Liquidator is not public officer,)] 

[12] Collector acting as agent of Court of Wards 
sued for acts done in that capacity — Notice is necessary. 
(1881) 3 AU 20 (24) (E B). 

[13] Suit for accounts against common manager 
appointed under S. 95, Bengal Tenancy Act — Notice 
under S. 80 is essential. (Vol 7) 1920 Cal 575 (579), 

[14] Suit against person who was public officer at the 
time of cause of action but ceasing to be so at time of 
suit — Notice is not necessary, (Vol 29) 1942 Mad 288 
(288). 

[But see (Vol 17) 1930 Cal 737 (738). (Suit against 
receiver in respect of acts done in course of duty — 
Notice is necessary even if suit is brought after dis- 
charge.)] 

[15] Deputy Magistrate appointed as returning officer 
— Suit in respect of act done in that capacity — Return- 
ing officer is not public officer — ^No notice is necessary. 
(Vol 22) 1935 All 106 (109). 

[16] A Government school-master though his services 
are lent to the municipality is a public officer and is 
entitled to the notice under the section. (Vol 15) 1928 
Nag 33 (33). 

[17] Ranch or member of Village Ranchayat under 
C. R. Village Ranchayat Act (S. 66) is public servant for 
Renal Code only — No notice to him is necessary under 
S. 80 before suit is filed against him. (Vol 31) 1944 Nag 
130 (132) ; I L R (1944) Nag 687. 

[18] Manager appointed under Bengal Court of Wards 
Act is public officer — He is entitled to notice under 
S. 80. (Vol 28) 1939 Cal 720 (721, 722) ; I L R (1940) 
% Cal 73; 

[But see (Vol 7) 1920 Cal 167 (168).] 
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2. Applicability, object and scope. — [1] Sec- 
tion 80 is to be strictly complied with and is applicable 
to all forms of action and all kinds of relief. (Vol 14) 
1927 P G 176 (183) : 54 Ind App 338 : 51 Bom 725 
(P C) ® (Vol 20) 1933 All 53 (54) (Vol 14) 1927 Bom 
649 (650) ^ (Vol 17) 1930 Lah 708 (709). (Section 80 
applies even to suit for declaratory decree.) 5* (Vol 31) 

1944 Mad 544 (545) : I L R (1945) Mad 263 •$< (Vol 28) 
1941 Mad 446 (447, 448)©(Vol 18) 1931 Mad 175 (176): 
54 Mad 416. (Consideration of hardship or absence of 
prejudice is immaterial.)*© (Vol 28) 1941 Pat 517 (519) : 
20 Pat 394 ©(Vol 26) 1939 Pat 32 (33) © (Vol 24) 1937 
Sind 291 (292) : 32 Sind L E 67. 

[2] Suit in contravention of S. 80 is unsustainable in 
Hmine. (Vol 28) 1941 Pat 461 (463), 

[3] Non-compliance with S. 80 — Suit should be 
wholly dismissed, (Vol 18) 1931 Mad 175 (176) : 54 
Mad 416 © (Vol 27) 1940 Cal 1 (4) © (Vol 28) 1941 Pat 
461 (463) © (Vol 25) 1938 Pat 127 (128). 

[4] Secretary of State or public officer only pro 
forma defendant — Notice is not necessary. (Vol 32) 

1945 Mad 224 {225)©(Vol 26) 1939 Pat 32 (33)©(Vol 25) 
1938 Pat 127 (129). 

[But see (Vol 23) 1936 Pat 339 (339, 340) : 15 Pat 
353. (No claim against Secretary of State 'though im- 
pleaded — ^Notice must still be given.)] 

[5] Two or more causes of action united in one suit — 
Suit failing for want, of notice, with regard to one cause 
of action — Entire suit need not be .dismissed. (Vol 27) 
1940 Cal 1 (4). 

[6] Decision that notice under S. 80 is necessary be- 
fore institution of suit does not necessarily amount 
to preliminary decree. (Vol 5) 1918 XJpp Bur 28 (30) : 
3 Dpp Bur Eul 1. 

[7] Object of S, 80 is to give to the public officer 
concerned notice of the claim which is going to be 
made against him, and to give him reasonable time in 
which to consider his reactions. (Vol 30) 1943 Bom 138 
(139) : I L E (1943) Bom 128 © (1903) 27 Bom 189 
(206) © (Vol 27) 1940 Cal 1 (4) © (1907) 34 Cal 257 
(282) © (1881) 6 Cal 8 (10) (F B) © (Vol 29) 1942 Mad 
288 (288)©(Vol 13) 1926 Mad 408 (409) © (Vol 25) 1938 
Nag 415 (417) : I L E (1939) Nag 206. 

[8] Section 80 applies to a suit brought under S. 14, 
Madras Survey and Boundaries Act. (Vol 30) 1943 Mad 
284 (285). 

[9] Suit under S. 104 (h), Bengal Tenancy Act — 

S. 80 applies. (1913) 18 Cal L Jour 566 (567). 

[10] Suit for compulsory registration under S. 77, 
Registration Act — S. 80 does not apply. (Vol 27) 1940 
All 108 (111). 

[11] Suit on account of land revenue brought under 
Bombay City Land Revenue Act — S. 80 does not apply. 
(Vol 21) 1934 Bom 162 (163). 

[12] Suit under 0. 21, R. 63 — Notice is not neces- 
sary as suit is continuation of claim proceedings, 
(Vol 30) 1943 Mad 341 (342). 

[13] Application under para. 17, Sch. II of Code, is 
not suit within S. 80. (Vol 19) 1932 Lah 374 (376) : 13 
Lah 672. 

3. Computation of period of notice. — [1] In com- 
puting period of two months, day on which notice 
was served should be excluded. (Vol 32) 1945 Cal 341 
(345). (Notice served on 11th November 1938 — Suit 
filed on 11th January 1939 is premature and hence not 
mamtamablo.)© (Vol 30) 1943 Mad 284 (286)© Vol 28) 

^I9a?iad446 (447, 448). 

. [2] Section i 0, General Clauses Act, does not apply, 
(Vol 30) 1943 Mad 284 (284). 

^ 4. Fact of service of notice must be stated in 
^ — W NO" €tverment in plaint that notice under 

beeiqt. even though he has been served 


with notice — Amendment of plaint to include such 
averment must be allowed. (Vol 22) 1935 Pat 86 (87) © 
(1904) 8 Cal W N 913 (916). 

[2] No statement in plaint about issue of notice 
under S. 80 — Plaint is defective and is liable to be 
rejected as a whole. (Vol 25) 1938 Pat 127 (128, 129) © 
(Vol 18) 1931 Cal 503 (504) ; 58 Cal 850. 

[3] Averment in plaint that notice is ‘sent’ held not 
in compliance with S. SO. (Vol 24) 1937 Sind 291 (292): 
32 Sind L E 67. 

5. Limitation — Exclusion of period of notice. 
— [1] Suit against Government — Notice under S. 80 
necessary — Time required by notice can be excluded 
under S. 15 (2), Limitation Act. (Vol 4) 1917 Lah 212 
(212, 213) : 1917 Pun Re No. 52. 

[2] In the ease of a suit alleged to be barred under a 
special law of limitation, the party is not entitled to 
deduct the period of two months for service of notice 
under S. 80. (Vol 8) 1921 Cal 661 (671). 

[3] Section 15 (2) does not apply to suit under 
S. 104-H, Bengal Tenancy Act— Period of notice under 
S. 80 is not excluded. (Vol 6) 1919 Cal 949 (949) © 
(Vpl 6) 1919 Cal 1001 (1002) © (Vol 6) 1919 Cal 819 
(821) : 46 Cal 199. 

[4] Joint tort-feasors >— One tort-feasor requiring 
notice under S. 80 thereby extending time by two 
months against him — Extension must be granted as 
against other. (VoJ 24) 1937 Sind. 281 (284)132 Sind L R 
106. 

6. Notice, if necessary for amendment. — [1] 
There is nothing in law to show that in case of any 
amendment, necessitated by alleged discovery of facts 
previously unknown to the plaintifi, a further notice 
should be given, (1903) 30 Cal 36 (72). 

[2] After institution of suit Manager, Encumbered 
Estates, made party as original defendant went under 
his protection — Notice to manager is unnecessary* 
(Vol 18) 1931 Sind 158 (159) ; 25 Sind L R 200. 

[3] Defendant’s interest devolving on Government 
during suit — No notice under S. 80 need be given — 
Matter is governed by O. 22, R. 10. (Vol 13) 1926 All 
585 (586). 

X4] Notice under Railways Act, S. 77 properly given 
— Railway taken over by Secretary of State after such 
notice but before suit — No second notice to Secretary -of 
State under S. 80 is necessary. (Vol 15) 1928 Mad 599 
(601). 

[5] Notice pointing to suit based on negligence— 
Original plaint proceeding on that basis — Amendment 
of plaint seeking to set up cause of action based on 
nuisance— Amendment cannot be permitted. (1911) 38 
Cal 797 (804). 

7. Notice — Requisites and sufficiency of. — 

[1] Notice must not be too strictly or too narrowly 
construed. (1903) 27 Bom 189 (206) © (Vol 13) 1926 
Mad 408 (400). 

[2] Notice is sufficient if it substantially fulfils its 
object in informing the parties concerned of the nature 
of the suit intended to be filed. (1903) 27 Bom ISO 
(206) © (Vol 21) 1934 Cal 187 (189). (Notice which says 
that cause of action and reliefs are described in the 
annexed copy of plaint which forms part of notice is 
substantial compliance.) © (Vol 13) 1926 Mad 408 (409) 
© (1891) 14 Mad 386 (390) © (Vol 25) 1938 Nag 415 
(418) : I L R (1939) Nag 206. (Object of notice achieved 
— ^No violation of spirit and intention of 8. 80 — ^Notice 
should be treated as valid.) © (Vol 25) 1938 Pat 556 
(557) : 17 Pat 345 © (Vol 21) 1934 Pat 701 (704) : 14 
Pat 283. (Notice need not be copy of plaint — It should 
give substantial information to Government with basis 
of claim and relief sought.)©{Vol 16) 1929 Sind 61 (63). 

[3] Document, if valid notice, must be determined 
by common sense and after understanding it in sense 
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intended by writer and understood by receiver, (Vol 20) 
1933 :Mad 105 {107).* 

[4] Error in notice about subject-matter of suit is a 
substantial error wbicli vitiates notice. (Vol 33) 1946 
Mad 73 (74). 

[5] Suit against Governor-General in Council — 
Notice stating tliat suit would be instituted against 
^Secretary of State* for relief against him — Notice is not 
proper. {Vol 33) 1946 Mad 366 (367, 368, 369). 

[6] Notice must be on Collector of district where suit 
is filed. (Vol 2) 1915 Cal 62 (63). 

[7] Communication from plaintifi to Collector, with- 
out stating intention to sue or cause of action, inform- 
ing Collector that he would sue him if he were evicted 
is not notice. (1912) 14 Bom L R 577 (578, 579). 

[8] Village Headman— Suit against — Report to Sub- 
Divisional Officer or Deputy Commissioner is not 
sufficient notice. (Vol 10) 1923 Rang 250 (251). 

[9] Suit against Government by two plain tifis — ^Notice 
under S, 80 by one — S. 80 is not complied with. 
(Vol 31) 1944 Mad 644 (545) : I L R (1945) Mad 263 
^ (Vol 22) 1935 Mad 389 (390) ^ (Vol 18) 1931 Mad 
175 (176) : 54 Mad 416 (Vol 22) 1935 Sind 206(207) : 
29 Sind L R 404. 

[But see (1901) 24 Mad 279 (282).] 

[10] Notice by transferor, one of co-plaint ifis is 
enough for continuance of suit by other transferee 
co-plaintiffs after former’s death — Decree passed is not 
a*nullity. (Vol 26) 1939 Oudh 196 (202). 

[11] Notice to Secretary of State under S. 80 by firm 
— Objection by defendant that firm was unregistered — 
Plaint amended and names of plaintiffs who were 
owners of firm substituted — Defendant* having knowledge 
that plaintiffs were carrying on business in name of 
firm by which notice was given - Notice under S. 80 
held must be deemed to be on behalf of snbstitilted 
plaintiffs. (Vol 28) 1941 Pat 517 (526) : 20 Pat 394. 

[12] Notice which does not contain all the names 
and places of residence of plaintiffs is invalid notice. 
(1913) 40 Cal 503 (509, 510) ^ (Vol 22) 1935 Bom 229 
(230) * (Vol 18) 1931 Cal 61 (64) ; 57 Cal 1127, 

[13] Notice — Failure to give surname, caste or 
occupation does not make it defective, (Vol 29) 1942 
Bom 161 (164, 165) : I L E (1942) Bom 357. 

[14] Notice by a pleader on behalf of his client to 
the judicial officer is sufficient. (Vol 16) 1928 Bom 338 
(339). 

[15] Notice must be given by plaintiff and by no 
other — Notice by his father is not sufficient. (Vol 17) 
1930 Bom 367 (367). 

[16] Person giving notice dying before instituting 
suit — Fresh notice must be given by his representative 
before filing suit. (1903) 25 All 187 (193). 

[17] Liquidator acting through Deputy Commissioner 
— Notice to latter is sufficient. (Vol 21) 1934 Nag 201 
(202) : 30 Nag L E 240. 

8 “Public Ofiicer.”—See S. 2 (17). 

9. Service of notice [1] Words of S. 80 as to 

how notice is to be served are mandatory and not con- 
trolled by O. 48, R. 2 — Service of notice on son of public 
officer is not valid service on that officer, (Vol 18) 1931 
Cal 503 (504) r 58 Cal 860. 

[2] Suit against Secretary of State-Notice on Collector 
served prior to coming into force of Government of 
India (Adaptation of Indian Laws) Order — Suit lodged 
after aforesaid Order came into force — Suit is saved by 
paras. 9 and 11 of Preamble to aforesaid Order. (Vol 27) 
1940 Lah 465 (456). 

10. “Stating cause of action.’' — [1] Words “cause 
of action” should not be construed in narrow sense — 
^ut cause of action must be stated with precision. 
(Vol 28) 1941 Oudh 355 (358) : 16 Luck 421© (Vol 16) 


1928 Cal 74 (83) : 54 Cal 969© (1904) 8 Cal W N 913 
(916)© (1901) 24 Mad 279 (282). 

[2] To state a cause of action it may be sufficient 
to give a legal description by which sl particular cause 
of action is known, such as damages for breach of con- 
tract and damages for negligence. (Vol 25) 1938 Pat 
556 (557) : 17 Pat 345. 

[3] Notice given jointly by several plaintiffs in differ- 
ent suits — Total amount payable mentioned — Sum of 
all amounts claimed not exceeding amount in notice — 
Notice is not illegal merely because notified claim is 
split up. (Vol 21) 1934 Pat 346 (349). 

[4] An alternative and a lesser claim which is not 
mentioned in the notice cannot derogate from the plain- 
tiff’s right to have the suit tried on the issue which is 
claimed in the notice. (Vol 25) 1938 Nag 415 (417) : 
I L R (1939) Nag 206. 

[6] To state a future cause of action is not compliance 
with S. 80. (Vol 30) 1943 Bom 138 (139) : I L B (1943} 
Bom 128© (Vol 15) 1928 Cal 74 (83) : 54 Cal 969. 

[6] Where a cause of action exists of which notice is 
gjven notice is not rendered bad because it refers to a 
possible further claim which may arise before a suit 
can be brought. (Vol 30) 1943 Bom 138 (139) : I L R 
(1943) Bom 128. 

[7] Notice itself cannot constitute cause of action. 
(1912) 6 Sind L R 210 (212). 

11. Suit during currency of notice. — [1] Suit 
against officials for acts purporting to be done in dis- 
charge of their duties — Plaintiff cannot bring suit before 
two months’ time has expired. (Vol 14) 1927 P C 176 
(183) : 54 Ind App 338 : 61 Bom 725 (P C). (35 Bom 
362 ; 37 Bom 243 and (Vol 3) 1916 Bom 296 ; 40 
Bom 392, overruled.) © (Vol 28) 1941 Pat 517 (519) : 
20 Pai 346. 

[2] Notice served on Secretary of State under S. 80 

Subsequently it being discovered that certain plot has 
been omitted from brst notice, another notice including 
that plot served —Suit brought more than two months 
after first notice is not premature. (Vol 26) 1939 Cal 
758 (760). 

[3] Notice to file suit given under S. 80 and suit filed 

before expiry of two months — Plaintiff permitted to 
withdraw suit with liberty to file fresh suit — Fresh 
notice is not necessary. (Vol 22) 1935 Bom 21 (22, 23) ; 
59 Bom 149. ^ 

12. Suits against Municipalities. — [1] S. 86, 
Bombay District M»inioipal Act. 1873, requires notice to 
be given to Municipality, (1884) 8 Bom 421 (423), 

[2] Sanction to buiJd given by Municipality suspended 
after supersession of Municipality under S. 238, Punjab 
Municipal Act, 1911 — Notice of suit by owner addressed 
to Secretary of State through Deputy Commissioner — 
Notice described as one under S. 80, Civil P. C. and 
S. 49, Municipal Act— Notice held valid. (Vol 27) 1940 
Lah 451 (454). 

[3] A Municip lity constituted under District Munici- 
puhties Act, 1884, cannot be described as a ‘public 
officer* and tberetore not ce is not required. (Vol 17) 

1930 Mad 844 (853, 854)© (Vol 18) 1931 Mad 808 (811 : 
55 Mad 207. 

13. Suits against Railways. — [1] Suit against 
Railway Administiation owt»ed by Government — S. 80 
at once comes into O|.jeration* and notice under S. 80 is 
indispensable (Voi 18) 1931 Pat 393 (394)© (Vol 18) 

1931 Nag 96 (97) 

[2] Notice under S. 77, Railways Act, does not dis- 
pense with notice under S 80. (Vol 20) 1933 All 53 
(54)© (Vol 17) 1930^11 476 (477) : 62 All 837. 

[3] Suit against Ra Iway company whose administra- 
tion vests in Government— Notice to Agent or Manager 
is not sufficient uouce under S. 80. (Vol 18) 1931 Pat 
326 (328) : .10 Pat 466. 
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Exemption from arrest 81 * In a suit instituted against a public officer in respect of any act 
and personal appearance, purporting to be done by him in his official capacity — 

(a) the defendant shall not be liable to arrest nor his property to attachment otherwise than 
in execution of a decree, and, 


Section 80 (contd.) 

[4] Sait against Secretary of State as representing 
G. I, P. Railway — Notice to Collector held wholly defec- 
tive. (Yol 30) 1943 All 158 (160) ; I L R (1943) All 
223. 

[5] Notice to be served under S. 140, Railways Act, 
on the manager of a railway administered by Government 
is not a substitute for a notice necessary under S. 80. 
(Yol 15) 1928 Bom 421 (424) : 52 Bom 548. 

[6] Suit against State Railway — Notice under S. 80 is 
not sufficient — Notice under S. 77, Railways Act is also 
necessary. (Yol 22) 1936 All 900 (901). 

[7] State Railway — Combined notice under S. 77, 
Railways Act, and S. 80, Civil P. 0. can be given. 
(Yol 16) 1928 Mad 599 (600). 

14. Suits on contracts and injunction. — [1] 
Section 80 has application to suits on contract. (Yol 21) 
1934 P C 96 (97) : 61 Cal 470 : 61 Ind App 171 (P C)* 
(Vol 19) 1932 Gal 275 (281) : 59 Cal 961* (Yol 2) 1915 
Cal 62 (63). 

[2] Section 80 applies to a case wherein part or 
whole of relief claimed is injunction. (Yol 14) 1927 P C 
176 (183) : 54 Ind App 338 : 51 Bom 725 (P C)* (Yol 
19) 1932 Cal 163 (165) : 68 Cal 1288* (Yol 33) 1946 
Lah 247 (254) (S B). (Court-martial of accused on 
various charges, started — Suit by accused to restrain 
members of Court-martial from proceeding with trial — 
Notice under S. 80 not given— Suit held was not main- 
tainable.) (Yol 20) 1933 Lah 203 (207) : 14 Lah 330* 
(Vol 7) 1920 Mad 723 (727)* (Vol 1) 1914 Mad 502 
(504) : 37 Mad 113* (Yol 20) 1933 Sind 4 (5). (Sub- 
sequent abandonment of plea of injunction cannot vali- 
date suit as same was unsustainable in limine.)* (Vol 
15) 1928 Sind, 76 (77) : 22 Sind L R 63* (1912) 6 Sind 
L R 250 (251, 252)* (1912) 6 Sind L R 123 (124). 

[3] Suit for injunction in respect of act threatened 
to be done — S. 80 applies. (Vol 18) 1931 Lah 703 (703): 
12 Lah 260* (Vol 7) 1920 Mad 723 (727). 

[But see (Yol 14) 1927 Mad 166 (166, 168) : 50 Mad 
239. (Suit for declaration and injunction restraining the 
Official Receiver from selling the suit properties is 
maintainable without notice.)] 

15. Variance between notice and plaint. — [1] 
Suit against Secretary of State for recovery of posses- 
sion of land forming Noabad taluk — Variation between 
notice under S. 80 and plaint — Amendment of plaint — 
Variance held to be no't such as to lead to dismissal of 
suit. (Vol 4) 1917 Cal 614 (614). 

[2] Relief not covered by notice added in plaint — 
Entire suit should not be dismissed, but* plaint should 
be amended. (Yol 21) 1934 Pat 701 (704) : 14 Pat 283. 

[3] Notice under, mentioning two reliefs while in 
plaint only one relief claimed — ^Valuation of suit in 
plaint presented in Court and in plaint attached to notice 
not same — Defects held mere technicalities. (Yol 80) 
^^43 AU 345 (351) : I L R (1943) All 860. 

, BO, Case set up in plaint different from that stated 
in npiace-T-Suit instituted upon such notice cannot be 
maintoie^ (Vol 3) 1916 Cal 66 (67). 

,16. Waivier of notice. — [1] There is nothing to 
.ggMUb the de^dant from waiving the notice or from 
by bis conduct from pleading want of 
(2g2)* (Yol 29) 


1942 Bom 339 (340) *(1913) 43 Cal 503 (509). (Notice 
though invalid may be waived.)*{Yol 20) 1933 Mad 
917 (919). 

[But see (Yol 31) 1944 Mad 544 (545) : I L R (1945) 
Mad 263. (There can be no '.question of waiver or of 
estoppel.)* (Vol 28) 1941 Mad 446 (447, 448) * (Yol 24> 

1937 Sind 291 (292) ; 32 Sind L R 67.] 

[2] Notice would be deemed to have been waived if 
no issue is joined at the time of settlement of issues. 
(1913) 40 Cal 503 (510)* (1907) 34 Cal 257 (282). 

[3] Plea of want of notice under S. 80 must be takers 
at the earliest opportunity and specifically pleaded. 
(Yol 18) 1931 Cal 175 (178)* (Vol 31) 1944 Mad 544 
(545) : I L R (1945) Mad 263. (But failure to do so will 
not deprive the section of its form.) 

[4] No objection in written statement or first appeal 
— Objection as to want of notice cannot be allowed in 
second appeal. (Yol 2l) 1934 Nag 201 (202) : 30 Nag 
L R 240. 

»[5] Where applicability of S. 80 depends upon proof 
of certain facts and Secretary of State does not deny 
facts alleged in plaint he would be held to have waived 
his objection to the proof of those facts. (Yol 28) 1941 
Pat 517 (519) : 20 Pat 394. 

[6] Notice under S. 80 — Plea of want of notice not 
taken by defendant for over two years— Another suit by 
plaintiff on same cause of action impossible — Plea must 
be taken to have been waived. (Vol 21) 1934 Pat 354 
(355). 

[7] Notice under S.80 given— Averment in plaint not 
traversed — Amendment of written statement after 
five years should not be allowed if plaintiff’s right of 
suit is then barred. (Yol 30) 1943 Bom 160 (163, 164) : 

I L R (1943) Bom 186. 

[8] No question of waiver of notice arises by reason 
of fact that objection to maintainability of suit was not 
taken in written statement but was raised only at the 
time of hearing when second suit would be barred. 
(Vol 28) 1941 Pat 517 (519) : 20 Pat 394. 

[9] Notice of claim not given — Trial Court through 
negligence omitting to frame issue on point of want of 
notice — Government Pleader also through negligence 
omitting to make application regarding it but all along 
resisting suit — Point regarding notice cannot be deemed 
to have been waived by Secretary of State. (Yol 25) 

1938 Mad 583 (584, 585). 

[1.0] Failure to raise objection as to want of notice in 
written statement cannot per se be regarded as waiver; 
objection can be raised before trial commences and 
before any prejudice is caused to plaintiff. (Vol 12) 1925- 
All 241 (243) ; 47 AU 291. 

[11] Notice can be waived only by the party con- 
cerned for whose benefit it is intended. Want of notice 
cannot be pleaded by third person. (Vol 29) 1942 Bom 
339 (340)* (1913) 40 Gal 503 (509, 510)*(1905) 32 Cal 
1130 (1134)*(Yol 20) 1933 Pat 49 (49). 

Section 81 — Note 1 

[1] Clause In a suit against a public officer the 
public officer is not liable to arrest, nor bis property is 
attachable, otherwise than in execution of a decree^ 
m 0. 27, B, 8, proviso, 
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(h) wliere the Court is satisfied that the defendant cannot absent himself from his duty 
without detriment to the public service, it shall exempt him from appearing in person. 
[1882— Ss. 427, 428; 1877— Ss. 425, 428; 1859— S. 72; See 0. 27, E. 8.] 

Objects and Reasons. 

“Clause 81 Tlie Committee thinks that the same purpose, and it appears to the Committee that the 

measure of protection should be aSorded to the defen- proper protection should be that the defendant should 
dant where Government undertakes the defence as be exempt from mesne arrest and his property from 
where the Government makes no application for the mesne attachment.’* — S. 0. B. 

82. (1) Where the decree is against ®'[the Crown] or against a public oiBcer in respect of any 
Ecsecution of decree, s^eh act as aforesaid a time shall be specified in the decree within which it 

shall be satisfied; and, if the decree is not satisfied within the time so specified, the Court shall 
report the case for the orders of the ^[Provincial Government], 

(2) Execution shall not be issued on any such decree unless it remains unsatisfied for the 
period of three months computed from the date of such report. 

[1882^8. 429. See Ss. 80 and 81.] 

[a] Substituted by A. 0. for “the Secretary of State for India in Council”, [b] Subsiitutedi ibid for “Local 
Government”. 

Suits bt xAliens and by ob against ^[Poeeign Eulebs 
AND Eulers of Indian States.] 

83. (l) Alien enemies residing in British India with the permission of the ^[Central Govern- 
When aliens may sue. ment] , and alien friends, may sue in the Courts of British India, as if they 

were subjects of His l^Iajesty. 

(2) No alien enemy residing in British India without such permission, or residing in a foreign 
country, shall sue in any of such Courts. 

Explanation. — Every person residing in a foreign country the Government of which is at 
war with the United Kingdom of Great Britain and Ireland, and carrying on business in that.^ 
country without a license in that behalf under the hand of one of His Majesty’s Secretaries of 
State or of a Secretary to the ® [Central Government] shall, for the purpose of sub-section (2)y be 
deemed to be an alien enemy residing in a foreign country. 

[1882— S. 430; 1877— S. 430.] 

[a] Substituted by A. 0. for “Foreign and Native Eulers’*, [b] Substituted^ ibid for “Governor-General in 
Council”, [c] Substituted, ibid for “Government of India”. 

enemy character can recover money owing to the firm 
in the English Courts, ’ (Vol 7) 1920 Lah 4 (6) : 1 Lab 
276. 

[4] Firm in Singapore consisting of partners, who 
were British Indian Subjects residing at Madras — Out- 
break of war with Japan — Contract in Madras — 
Parties residents of Madras — Money payable at Madras 
— Suit by firm at Madras for return of money p^id 
under contract — Partners held could not he said to be 
alien enemies — Order of return would not also ofiend 
Defence of India Buies. (Vol 31) 1944 Mad 239 (242) : 
I L B (1944;) Mad 124. 

[5] Suit by alien enemy — Application for service of 
summons in foreign enemy country is maintainable, 
(Vol 4) 1917 All 374 (375) : 39 All 377. 

[6] Whether the cause of action arose before or after 
war, an alien enemy can he sued in British Indian 
Courts and would have every right to prosecute his 
case before the Courts in accordance with the laws of 
procedure, and it makes no difference that he was in- 
terned at the time. (Vol 4) 1917 Cal 838 (841) : 43 Cal 
1140 © (Vol 31) 1944 All 97 (101) : I L B (1944) All 
118 ® (Vol 1) 1914 Sind 107 (108) : 8 Sind L B 329. 
(Decree against alien enemy is effective against Ms pro- 
perty subject to any rights of Crown.) 

[7] Foreign country must be at war with Great 
Britain — Besidenoe or carrying on business in any 
other foreign territory does not disqualify person from 
suing in British ludian Courts. (Vol 31) 1944 Mad 239 
(241) : I L B (1944) Mad 124. 


Section 82— Note 1 

[1] Applicability— Award made by Calcutta Improve- 
ment Trust Tribunal is not decree and S. 82 does not 
apply. (Vol 29) 1942 Cal 669 (570) : I L B (1942) 2 Cal 
528. 

SECTION 83— SYNOPSIS. 

1. Alien enemy. 

2. Scope. 

1. Alien enemy. — [1] No nationality but place of 
residence or place of business is test — Permanent re- 
sidence is not necessary — Eesidence for substantial 
period in hostile country is sufficient unless it is with 
consent of Crown, (Vol 7) 1920 Lah 4 (6) : 1 Lah 
276. 

[2] The mere fact that a person has been interned by 
the Government of India does not make that person 
alien enemy. (Vol 31) 1944 All 97 (100) ; I L B (1944) 
All 118. 

[3] Plaintiff going to Federated Malay States in 1941 
—Malay States occupied by Japan— Plaintiff held not 
alien enemy — Neither S, 83 nor Defence of India Act 
held applicable. (Vol 30) 1943 Mad 743 (748). 

2. Scope. — [1] An alien enemy who has been 
licensed to trade in British India has a right to bring 
suits in Indian Courts. (Vol 2) 1915 Low Bur 33 (34), 

[2] Enemy subjects permitted to remain in British 
India are not alien enemies and can sue. (Vol 5) 1918 
Mad 1294 (1295). 

• [3] If one of the partners in a firm is an alien 
enemy, neither he nor his partner who does not bear an 
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When foreign States may sue. 84. (1) k foreign State may sue in any Court of British India: 

Provided that such State has been recognized by His Majesty or by the [Central Govern- 
ment] : 

Provided, also, that the object of the suit is to enforce a private right vested in the head of 
such State or in any officer of such State in his public capacity. 

(2 ) Every Court shall take judicial notice of the fact that a foreign State has or has not been 
recognized by His Majesty or by the [Central Government]. 

[1882— S. 431, el. (b); 1877— S. 431.] 

[a] Substituted by A. O, for “Governor-General in Connexl’*. 

8S. (1 ) Persons specially appointed by order of the Government at the request of any 
Persons specially appointed Sovereign Prince or Euling Chief, whether in subordinate alliance 
.by Government to prosemte or ify-ith the British Government or otherwise, and whether residing within 
defend for Princes or Chiefs. without British India, or at the request of any person competent, 
in the opinion of the Government, to act on hehalf of such Prince or Chief, to prosecute or defend 
any suit on his behalf, shall he deemed to he the recognized agents by whom appearances, acts 
and applications under this Code may he made or done on behalf of such Prince or Chief. 

^[Explaiiaiio7i. — For the purposes of this sub-section the expression “the Government’^ 
means — 

(a) in the case of any Indian State, the Crown Representative; and 

(h) in any other case, the Central Government.] 

(2) An appointment under this section may be made for the purpose of specified suit or of 
'Several specified suits, or for the purpose of all such suits as it may from time to time he necessary 
-to prosecute or defend on behalf of the Prince or Chief. 

(S) k person appointed under this section may authorize or appoint persons to make 
appearances and applications and do acts in any such suit or suits as if he were himself a party 
■thereto. 

[1882— S. 432; 1877— Ss. 37, 38, 417 and 432; 1859— S. 17. See 0. 3.] 

[a] Explanation was added to S. 85 (1) by A. O. 


Section 83 (contd.) 

[8] Government prevailing temporarily in enemy 
^occupied territory not recognised by Great Britain is 

not Government at war within S. 83. (Vol 31) 1944 
.mad 239 (241) ; I L E (1944) Mad 124. 

[9] It is not all contracts whatever, but only all 
dealings of a oommercial nature between hostile aliens 
that are tainted with illegality. A contract whose 
tendency is to increase the enemy’s resources is prohi- 
bited, but not an agreement for payment of money from 
funds accruing there. (Vol 5) 1918 Mad 1294 (1295). 

[10] Lease granted by enemy on behalf of non-enemy 
subject as agent can be enforced. (Vol 6) 1918 Mad 

,1294 (1295). 

Section 84 — Note 1 

[1] Gadwal Samasthanam is in no sense a Sovereign 

. State or foreign State for the purpose of S. 84. (Vol 17) - 
J.930 Mad 1004 (1006) : 53 Mad 968. (Characteristic of 
‘foreign State’ stated.) 

[2] The 'private rights’ spoken of in S. 84 do not 
mean individual rights as opposed to those of the body 
.politic or Statn but those private rights of the State 
which must be enforced in a Court of justice as dis- 
tinguished from its political or territorial rights which 
*must, from their very nature, be made the subject of 
.arrangement between one State and another. (1885) 11 
•*JCall7 (24). 

. Section 85 — Note 1 

[1] Provisions of S. 85 merely enable Prince or Chief 
^to institute suits through agent specially authorized. 
v(Vol 27) 1940 Bom 172 (177) : I L E (1940) Bom 225. 

. [2] Section 85 dbes not prevent the institution of a 
.hfi^e^ndant Prince in his own name or 
other than, one appointed 


under that section. (1897) 19 All 510 (513) ® (1884) 
10 Cal 136 (137). 

[3] Provisions of S. 85 must be strictly observed — 
Suit on behalf of Indian State filed by daftardar not 
authorized agent under 0. 3, E.2 and without authority 
required by S. 85 — Suit being defective must be dis- 
missed — Subsequent authority under S. 85 obtained 
after presentation of appeal upon dismissal of suit can- 
not cure defect. (Vol 27) 1940 Bom 172 (177) ; I L E 
(1940) Bom 225. 

[4] Section applies to suits brought in Eevenue 
Courts. (1903) 25 All 635 (637). 

[5] The Eajah of Tipperah is a Sovereign Prince. 
(1883) 9 Cal 535 (552). 

[6] The Desai of Patadi is a ‘ruling chief’. (1884) 
8 Bom 415 (418, 421). 

[7] Though S. 85 (3) does not require that a person 
appointed under this section should authorise or appoint 
persons to make appearances by any writing, still it 
implies necessarily an active appointment. (Vol 27) 1940 
Bom 172 (179, 180) : I L E (1940) Bom 225. 

[8] Order of 1935 appointing agent to prosecute or 
defend suits on behalf of Native States unless revoked 
is valid even after the Government of India (Adaptation 
of Indian Laws) Order, 1937. (Vol 26) 1939 Lah 279 
(279,280). 

[9] Person appointed to prosecute or institute suit iri 
British Indian Court on behalf of State has locus standi 
to continue or file suit. (Vol 20) 1933 Lab 456 (458). 

[10] The recognised agent can dgn and verify the 
plaint. He can do so even before his appoinfihent under 
this section provided that the appointment is made 
before the period of limitation for the suit has expired. 
(190S>25 A11635(eSS). 
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86. (1) Any such Prince or chief, and any ambassador or envoy of a foreign State, may,. 

Suits against P-rmces, Chief s, ^'Ein the ease of the Ruling Chief of an Indian State with the 
ambassadors and envoys, consent of the Crown Representative, certified by the signature of the 

Political Secretary, and in any other case with the consent of the Central Government, certified by 
the signature of a Secretary to that Government], but not without such consent, be sued in any 
competent Court. 

(2) Such consent may be given vdih respect to a specified suit or to several specified suits, 
or with respect to all suits oi any specified class or classes, and may specify, in the case of any 
suit or class of suits, the Court in which the Prince, Chief, ambassador or envoy may be sued; but 
it shall not be given unless it appears to ^[the consenting authority] that the Prince, Chief, 
•ambassador or envoy — 

(a) has instituted a suit in the Court against the person desiring to sue him, or 

(b) hy himself or another trades within the local limits of the jurisdiction of the Court, 
or 

fc j is in possession of immoveable property situate within those limits and is to be sued with 
reference to such property or for money charged thereon. 


SECTION 86 SYNOPSIS, 

1. Applicability and scope. 

2. Consent. 

3. Sub-section (2) cl. (c). 

4. Sub-section (5). 

5. Suit against Sovereign Prince or Ruling Chief. 

1. Applicability and scope. — [1] Section 86 is 
exhaustive and lays down the cases where a Prince or 
Ruling Chief can be brought on record whether he is suing 

sued as such or in any other capacity, (Vol 3) 1916 
Mad 308 (309) : 38 Mad 635. 

[2] Section 86 applies to * ‘suits’* and not to insol- 
venr^y proceedings within meaning of S. 141. (Vol 27) 
1940 Cal 244 (245, 249) : I L R (1940) 1 Cal 344. 

[3] Proceeding under XT P. Encumbered Estates Act 
is not suit. (Vol 31) 1944 Lah 302 (318) : I L B (1944) 
Lah 79. (Whether procedure under 8. 86 applies by 
virtue of S. 141 (Qucere).) 

[4] Section 86 does not apply to proceedings under 
S. 184, but applies to Ss, 186 and 187, Companies Act. 
(Vol 23) 1936 AU 826 (827) : 58 All 742 (FB). 

[6] The provisions of S. 86, Civil P, C, do not apply 
ito a defence put forward by way of set-off. Such a 
defence can be put forward in answer to a claim by a 
Ruling Chief without the consent of the Governor- 
GeneraJ. (1921) 62 Ind Cas 778 (778, 779) (Lah). 

[6] The provisions contained in Ss. 86 and 87 are 
Imperative and the privilege of provisions cannot be 
waived. (Vol 25) 1938 P C 166 (169) : 65 Ind App 182: 
I L R (1938) All 601 : 32 Sind L B 531 (- C)*(Vol 27) 
1940 Cal 244 (248) I L R (1940) 1 Cal 344. (Immu- 
nity arising under S. 86 cannot be waived.) 

[7] Limitation Act, Section 13, must be re«d consis- 
tently with provisions in Part IV, Civil P, C.— Chiefs of 
foreign States can be held to reside in British India in 
fio far as they actually carry on their business through 
representatives in British India. (Vol 16) 1929 Bom 14 
(20) : 63 Bom 12. 

2. Consent.— [1] Section 86 requires the fulfil- 
ment of one or other of the three conditions specified 
therein to the satisfaction of the Crown Representative. 
That is not a matter to be established by Court. A 
43ertiffcate granted by the Crown Representative would 
be binding on the Court unless on the face of the certi- 
ficate it appeared that the Crown Representative did 
not appear to be satisfied about the existence of one of 
the conditions. (Vol 32) 1945 Bom 187 (193, 194)^ 
(Vol 22) 1935 Oudh 164 (164, 165) (Court cannot ques- 
tion propriety of order of refusal of consent). 

[2] The consent must be obtained before the institu- 


tion of a suit. A consent obtained after the institution of 
a suit will violate the section and will not validate the 
suit. (1897) 21 Bom 351 (366)* (1909) 1909 Pun Be 
No. 21 page 45 (46). 

[3] Suit against Ruling Prince — Consent under S. 86 
(2) is to be given to “specified suit” and not to parti- 
cular plaintiff. (Vol 32) 1945 Bom 187 (189). 

[4] Ruling Chief whether as principal or pro forma 
defendant— Consent is necessary. (Vol 3) 1916 Mad 
445 (446). 

[5] Defendant becoming Ruling Prince subsequent to 
filing of suit — Section 86 applies and suit cannot 1^ 
continued without sanction. But if defendant acquiesces 
in continuance of suit, he will be debarred from ques- 
tioning jurisdiction afterwards. (Vol 8) T921 Pat 23 (24): 
6 Pat L Jour 185. 

[6] Declaratory suit against Ruling Chief with con- 
sent of Goveimor-General — Plaint amended by, adding 
prayer for possession — Consent for suit for recovery of 
possession subsequently obtained. Held that it would 
be safer for the plaintiff to withdraw the whole suit 
and file a fresh suit for possession. (1913) 17 Oal W N 
1242 (1244, 1245). 

3. Sub-section (2), Cl. (c) — [1] A suit for main- 
tenance or for maintenance coupled with a creation 
of a charge therefor on certain properties is not a suit 
for ‘money charged* on those properties within the 
meaning of Cl. (c) of the section. (1883) 9~Cal 635 (555). 

[2] Word “property** includes public property only 
and therefore section will not apply unless the suit 
relates to the public property of the foreign State. 
(Vol 27) 1940 Cal 244 (247) : I L R (1940) 1 Oal 344. 

4 . Sub-section (5). — [1] Sub-section (5) is entire- 
ly distinct from sub-s. (3) — Sub-s (5) refers to suit and 
does not dispense with consent required under sub-s. (3)f 
for execution against Ruling Chief. (Vol 22) 1936 Oal 
664 (665) 

[2] Plaintiff holding lands of defendant, Ruling Chief, 
for which he paid no rent — Defendant applying for 
resumption and Court assessing rent — Suit for .declara- 
tion that plaintiff held heritable right to remain in pos- 
session without payment of rent is not by plaintiff as 
tenant of immovable property within the meaning of 
sub-s. (5) and should be dismissed < if no consent of 
Governor-General in Council is obtained. (Vol 7) 1920 
Oudh 203 (204). 

5. Suit against Sovereign Prince or Ruling Chief. 
— [1] No suit can be maintained against a Ruling 
Chief without the consent of Governor-General in 
Council. (Vol 3) 1916 Mad 835 (835) : 39 Mad 661 ^ 
(Vol 1)1914>A11 493(494). (Baja of Tipperah s a Ruling 
Chief.) * (Vol 6) 1919 Bom 122 (126). (The Eurund- 

IM. 4B. 



674 


[THE CODE OF] CIVIL PEOCEDTJEB, 1908 


[Ss. 86-88] 


(8) No sucIl Prince, Chief, ambassador or envoy shall be arrested under this Code, and, 
except vrith ®[such consent as is mentioned in sub-section fij], certified as aforesaid, no decree shall 
be executed against the property of any such Prince, Chief, ambassador or envoy. 

^[(di) The Central Government or the Crown Eepresentative, as the case may be, may by 
notification in the Gazette of India authorise a Provincial Government and any Secretary to that 
Government to exercise with respect to any Prince, Chief, ambassador or envoy named in the 
notification the functions assigned by the foregoing sub-sections to the consenting authority and a 
certifying officer respectively,] 

(5) k person may, as a tenant of immoveable property, sue, without such consent as is 
mentioned in this section, a Prince, Chief, ambassador or envoy from whom he holds or claims 
to hold the property. 

[1882—8. 433; 1877—8. 433.] 

[a] SitbstihUed by A. O. for “with the consent of the Goyernor-General in Council, certified by the signature oi 
a Secretary to the Government of India”, [b] SuhsUtuted, ibid for “the Government”, [c] Siihstitutedt. 
%Ud for “the consent of the Governor-General in Council”, [d] Substituted, ibid for the original sub- 
section (4). 

Style of Princes and 87. A Sovereign Prince or Euling Chief may sue, and shall be sued^ 

Chiefs as parties to suits, in the name of his State : 

Provided that in giving the consent referred to in the foregoing section ^'[the Central Govern- 
ment, the Crown Eepresentative or the Provincial Government], as the case may be, may direct 
that any such Prince or Chief shall he sued in the name of an agent or in any other name. 

[1882—8, 434.] 

[a] Substituted by A. 0, for “the Governor-General in Council or the Local Government^. 

INTEBPLBADBE 

88 . Where two or more persons claim adversely to one another the same debt, sum of money 

Where interpleader or other property, moveable or immoveable, from another person, wffio 
suit may be instituted, claims no interest therein other than for charges or costs and who is ready 
to pay or deliver it to the rightful claimant, such other person may institute a suit of interpleader 
against all the claimants for the purpose of obtaining a decision as to the person to whom the pay- 
ment or delivery shall be made and of obtaining indemnity for himself : 

Provided that where any suit is pending in which the rights of all parties can properly be 
decided, no such suit of interpleader shall be instituted, 

[1882—8. 470; 1877—8. 470; E. 8. 0., 0. 57 Er. 1 and 2. See 0. 35.] 


Section 86 (contd,) 

wad Jagiidars are Euling Chiefs.) © (1912) 23 Mad L 
Jour 605 (606). (A State cannot be sued apart from its 
Ruling Chief — 9 Cal 535, followed). 

[2] Suit as framed against *Gaekwar Baioda State 
Railway, through its Manager and Engineer-in-Chief* 
is not maintainable — Such suit is in reality suit against 
Ruling Prince and must comply with provisions of Ss. 
86 and 87. (Vol 25) 1938 P C 165 (167) : 65 Ind App 
182 : 1 L R (1938) All 601 : 32 Sind L R 531 (P 0). 
( (Vol 21) 1934 All 740 : 56 All 828, reversed.) 

[3] Suit against Gwalior Light Railway which is 
managed by the Durbar of the State is not against So- 
verwgn Prince or Ruling Chief. (Yol 19) 1932 Lah 136 
(137). 

[4] Suit .against Patiala State Bank cannot be insti- 
tuted without consent of Crown Representative. (Vol 31) 
1944 Lah 302 (318) : I L R (1344) Lah 79. {Obiter). 

[5] Suit against Ruling Chief in his capacity as co- 
sharer in respect of property in British India is govern- 
ed by S. 86. (Vol 11) 1924 All 422 (423, 424) : 46 All 
855. 

' te] Suit for wrongful dismissal by Ruling Chief 
alleged to have usurped powers of trustee of temple re- 
^paixes sanction. (Vol 3) 1916 Mad 835 (835) ; 39 Mad 
661 . 

' behalf of a foreign State not com- 

ISojl personally liable — Permis- 


sion to sue need not be asked and even if granted suit 
does not lie against the State. (Vol 15) 1928 Sind 189 
(190). 

[8] Where the defendant Prince is simply sued for 
arrears of pay said to be due to the plainti^ as his ser- 
vant, the Court has no jurisdiction to^ entertain the 
suit in as much as it is not one falling within the pur- 
view of S. 86. (1907) 29 All 379 (381). 

Section 88 — Note 1 

[1] In an interpleader suit it is not necessary that 
each of the defendants must claim the whole of the 
subject-matter of the suit. (1862-63) 1 Mad H C R 361 
(361). 

[2] The plaintiff in order to be entitled to bring an 
interpleader suit must satisfy the Court that he has no 
claim or interest in the subject-matter in dispute and 
that he does not collude with any of the claimants. 
(Vol 14) 1927 Rang 91 (98) ; 4 Rang 465. (Plaintiff 
identifying himself with one of the parties so as to 
make a difference to him as to which party succeeds 7^ 
Plaintiff is disentitled to sue.) 

[3] Defendants not claiming adversely to one another 
from plaintiff — ^Latter not ready to pay either — Suit is 
not an interpleader suit. (Vol 9) 1922 Cal 138 (139), 

[4] Plaintifi in interpleader suit can apply on com- 
pletion of pleadings that he should be removed from 
proceedings — iCourt can grant such relief under S. 151.- 
(Vol 25) 1938 Cal 287 (290) ; I L R (1938) 1 Cal 53. 
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PAST V. 

SPECIAL PEOOEEDINGS 

Arbitration 

89. [Arbitration.] [Repealed by the Arbitration Act, 1940, (10 [X] of 1940), 49 

and Sell* III.] 

SPEGIAIi* CASE 

Power to state case for 90. Where any persons agree in writing to state a case for the 

opinion of Goi(,rL opinion of the Court, then the Court shall try and determine the same 

in the manner prescribed. 

[1882— Ss, 027;^1877— Ss, 527, 528; 1859-S. 328. See O. 36, C. P. C.] 

Suits relating to public Matters 

91. (1) In the case of a public nuisance the Advocate-General, or two or more persons having 
Pziblic nuisances, obtained the consent in writing of the Advocate-General, may institute a suit, 
though no special damage has been caused, for a declaration and injunction or for such other relief 
as may be appropriate to the circumstances of the ease. 

(2) Nothing in this section shall be deemed to limit or otherwise affect any right of suit 
which may exist independently of its provisions. 


Section 88 (contd.) 

r5] All contesting defendants are m the position of 
plamtiSs. (Vol 12) 1925 Mad 497 (562) ; 48 Mad 1. 

[6] Defendants though arrayed on same side are 
deemed to have adverse interests and therefore a decision 
given on their claims will operate as res judicata as 
between them. (Vol 15) 1928 Oudh 155 (179, 181). 

[7] Suit by A against Bank for recovery of amount 
deposited in Bank — C, a rival claimant impleaded as 
defendant— Deposit money brought into Court by Bank 
— JSeld, Bank was entitled to costs of the suit. (1890) 
14 Bom 498 (506). 

[8] A letting out shop on rent to B and then selling 
it to C — A subsequently repudiating sale-deed — Inter- 
pleader suit by B against A and G — Subject-matter in 
dispute is title to pro^rty and not right to receive rent 
— Valuation for jurisdiction should therefore bemada 
on the value of the shop. (Vol 27) 1940 All 452 (452). 

[9] Interpleader suit — Neither party in possession 
of suit property — Receiver appointed — Prima facie 
title of parties established by trial Court’s decree — 
Appeal — Appointment of fresh receiver or continuation 
of the same receiver by appellate Court held not just 
and convenient. (Vol 31) 1944 Oudh 225 (227, 228). 

Section 90 — Note 1 

[1] Court should not interfere when Legislature has 
provided special tribunal, (Vol 17) 1930 Bom 232 (234); 
54 Bom 825. 

[2] the manner prescribed **. — See Order 36, 

SECTION 91— SYNOPSIS. 

1. Scope and applicability. 

2. Public nuisance. 

3. Special damage. 

4. Declaration. 

5. Consent of Advocate-General. 

6. Sub-section (2). 

1, Scope and applicability. — [1] Section 91 is a 
p^rovision for procedure. It does not purport to create a 
right 4vhich did not exist nor does it purport to deprive 
anybody of a right derived from the general law of the 
land. It is not a prohibitive section, (Vol 11) 1924 All 
599 (603) : 46 All 470 * (Vol 21) 1934 All 941 (943), 

- [2] Section 91 is not controlled by Calcutta Munici- 
pal Act (1899), S. B66. (Vol 5) 1918 Oal 497 (497, 498).- 


[3] Ail members of the public suffering inconvenience 
or damage— Action by an individual will not lie except 
as indicated by S. 91 — Real test is whether it is a public 
nuisance or not, (Vol 24) 1937 Pat 481 (482): 16 Pat 190, 

[4] Special restrictions of S. 91 can be evaded by 
proof of special damage or by proof of invasion of 
special rights of limited class. (Voi 27) 1940 Pat 449 
(465) ; 19 Pat 208. 

[6] Application of section depends on form of plead- 
ings and relief claimed. (Vol 33) 1946 Nag 228 (230) ; 
I L R (1946) Nag 246. 

[6] Though constructive public nuisance does not 
fall under S. 91, the Advocate-General has special power 
to take action in respect of such class of nuisance, 
(1910) 12 Bom L R 274 (297, 298, 301). 

[7] The provisions of this section do not apply to 
Courts constituted under the Provincial Sfhall Cause 
Courts Act, 1887, or under the Berar Small Cause 
Courts Law, 1905, see section 7 (b). For the exercise of 
powers of Advocate* General outside Presidency Towns, 
see section 93. 

2. Public nuisance [1] For the definition of 

this term, see S. 3 (44), General Clauses Act, 1897. 

[2] Definition of public nuisance as given in S, 268, 
Penal Code, applies to Civil P, C. (Vol 23) 1936 Oudh 
154 (155). 

[3] The essence of a public nuisance is that it causes 
damage, injury or annoyance to the public or the people 
in general. (Vol 29) 1942 Oal 360 (361) ; ILR (1942) 1 
Cal 533. 

[4] Ofiending the sentiments of a particular class or 
sect is not a public nuisance. (Voi 3) 1916 Nag 81 (83): 
12 Nag L R 130. 

[5] Obstruction which aims at preventing only a 
particular class from using the highway in a particular 
manner does not amount to public nuisance, (Vol 29) 
1942 Oal 360 (361) : I L R (1942) 1 Cal 533 © (Vol 26) 
1939 All 586 (588) : I L R (1939) All 754. 

[6] Taking of Granth Sahib to cremation ground is 
not public nuisance. (Vol 24) 1937 Pesh 81 (81). 

[7] Suit for vindication of community’s right to 
take out procession along certain route is not claim for 
removal of public nuisance under S. 91 (Vol 21) 1934 All 
941 (943). 

[8] An obstruction of a public thoroughfare' is always 
a public nuisance, and where it is not legalised by law 
or contract it is indictable and gives a cause of action 
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^* 92 . (l) In tlie case of any alleged breach of any express or constructive trust created 
Public charities. for public purposes of a charitable or religious nature, or where the direc- 
tion of the Court is deemed necessary for the administration of any such trust, the Advocate- 
General, or two or more persons having an interest in the trust and having obtained the consent 
in writing of the Advocate- General, may institute a suit, whether contentious or not, in the principal 
Civil Court of original jurisdiction or in any other Court empowered in that behalf by the *^[Provin- 


Section 91 (contd,) 

for a public suit under S. 91. (Vol'S) 1916 Nag 81 (82):12 
Nag L E 130iJ»(Vol 28) 1941 Pat 249 (250). 

[9] Making constructions upon a road wliicli is used 
as of right by the public constitutes public nuisance. 
(Vol 23) 1936 Oudh 154 (155). 

[10] Section 91 is inapplicable to issues arising on en- 
croachments on village roads kept open by right of ease- 
ment. (Vol 16) 1929 All 790 (790)*i< (Vol 6) 1919 Cal 123 
(124)3< (Vol 5) 1913 Cal 212 (213)*|(Vol 24) 1937 Pat 54 
(54, 55). 

[But see (Vol 27) 1940 Pat 449 (462, 465) : 19 Pat 
208. (“Public nuisance” in S. 91 includes obstruction to 
village pathways).] 

[11] Lane open to public and serving as access to 
many houses — ^Encroachment in it amounts to public 
nuisance. (Vol 22) 1935 Pesh 190 (190). 

[12] Biigh.t of immediate access to highway from 
adjoining property if infringed causes special damage 
to justify action. (Vol 11) 1924 All 715 (716):46 All 673. 

[Seealsoiyol 22) 1935 All 789 (790). (Case of encroach- 
ment of private easement Sanction of Advocate- 
General is not necessary.] 

[13] Encroachment on public thoroughfare causing 
nuisance and inconvenience to public — Person living in 
immediate neighbourhood is entitled to have encroach- 
ment removed without proving special damage, (Vol 24) 
1937 Pat 620 (621)iJ«(Vol 28) 1941 Pat 249 (250). 

[14] Construction of a channel through village is a 
public nuisance (Vol 25) 1938 Mad 338 (338, 339). 

3. Special damage. — [1] In a suit by a private per- 
son for the ‘removal of public nuisance, he must prove 
special damage to himself. (Vol S) 1918 Nag 159 (159)4» 
(Vol 29) 1942 Cal 360 (361,364):! L E (1942) 1 Cal 533«3& 
(Vol 28) 1941 Mad 669 (670,671) (Defendant constructing 
wall six feet high across public way close to plaintiff’s 
bouse — ^Due to obstruction plaintiff unable to approach 
his house from left — ^Enjoyment of plaintiff’s property 
interfered with—Suit by plaintiff for removal of wall — 
Plaintiff held suffered special damage.)iJ'(Vol 28) 1941 
Oudh 52 (54, 55):16 Luck 173. 

[But see (Vol 26) 1939 Mad 691 (691, 692):I L B 
(1939) Mad 870.] 

[2] Plaintiff relying on Ispeoial damage must allege 
same in plaint giving particular.^ and details — ^ Mere 
general allegation is not sufficient, (V ol 13) 1926 Cal 
649 (550) (Vol 28) 1941 Mad 669 (670, 671). 

[3] Doctrine of special damage based on principle of 
English common law that there can be no private 
action for public wrong applies to India — It is limited 
to cases regarding public rights in full sense and in- 
vasion of special rights — It does not apply to quasi- 
public rights such as village roads. (Vol 27) 1940 Pat 
449 (463, 464) : 19 Pat 208. 

[4] Obstruction of a way without any special damage 
can afford no cause of action to a member of the public, 
(1912) 23 Mad L Jour 539 (541, 542) (8 AU L Jour 19 
not approved.) ^ (Vol 12) 1925 Bom 367 (368). 

[51 Obatraotion to public road causing special damage 
to a person — He can sue without consent of Advocate- 
General. (Vol 16) 1929 Bom 94 (95) : 53 Bom 187. 

, [6] Special damage need not always be only pecuni- 
— It should, however, be something substantial 
jttpt merely pecuniary damage to the extent of four 
(1912) 23 Mad L Jour 539 (541, 542), 


[7] Very great inconvenience constitutes special 
damage or a more particular form of nuisance suffered 
by plaintiff than by the general public. (Vol 11) 1924 
All 599 (602) : 46 AU 470. 

[But see (Vol 5) 1918 Nag 159 (159). (Special degree 
of inconvenience suffered by plaintiff cannot be said to 
cause him special damage.)] 

, [8] Boad in front of plaintiff’s bouse narrowed by 
encroachment — Special damage to plaintiff cannot be 
presumed. (Vol 29) 1942 Cal 860 (367) : I L B (1942) 
1 Cal 533. 

[9] Mere placing of obstruction in front of plaintiff’s 
house which does not impede his coming in or going 
out from his house cannot he said to cause special 
damage to plaintiff. (Vol 28) 1941 Oudh 52 (54, 55) : 16 
Luck l73. 

4. Declaration, — [1] No relief in respect of public 
nuisance but right of easement sought — No declaration 
as to public character of the place can be given, (Vol 
10) 1923 Lah 546 (648). 

5. Consent of Advocate-General.— [1] Permis- 
sion of Advocate-General not taken — Objections not 
raised at early stage — Suit held maintainable. (Vol 25) 
1938 Mad 338 (339). 

[2] Plea of want of sanction under S. 91 cannot be 
raised for the first time in appeal. (Vol 15) 1928 Nag 
39 (40). 

6. Sub-section (2) Section 91 does not overrule 

0. 1, B. 8 and take away right of suit under O. 1, B. 8 
even in case of public nuisance. (Vol 27) 1940 Pat 449 
(462. 465) : 19 Pat 208 ^ (Vol 8) 1921 Oal 405 (406) 
(Vol 12) 1925 Cal 1233 (1233). 

[2] Eepresentative suit by limited class of persons is 
maintainable without consent of Advocate-General and 
without proof of special damage. (Vol 27) 1940 Pat 160 
(160)4‘(Vol 33) 1946 Nag 228(230): ILB(1946) Nag 246. 

ISee also (Vol 18) 1931 AU 341 (346) ; 53 AU 484. 
(Few self -leaders or those chosen by officials do not re- 
present entire community.)] 

[3] Public nuisance — Suit by private individual — 
Necessity to prove special damage is not obviated by 
bringing suit under 0. 1, B. 8. (Vol 29) 1942 Cal 360 
(364) : I L B (1942j 1 Oal 533. 

SECTION 92 — SYNOPSIS. 

1. Abatement of suit. 

2. Alleged breach of trust or direction of Court. 

3. Analogous law. 

4. Appeal. 

5. Applicability and scope. 

6. Arbitration. 

7. Compromise of suit. 

8. Consent of Advocate-General. 

9. Consent when necessary — Effect of 
consent. 

10. Cypres doctrine — Application of. 

11. Jurisdiction to entertain suit. 

12. Parties to suit. 

13. Res judicata. 

14. Retrospective effect. 

15. Revision. 

16. Scheme decree — Execution of. 

17. Section is mandatory— Sub-section (2), 
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cial Government] within the local limits of whose iurisdiction the whole or any part of the subject- 
matter of the trust is situate, to obtain a decree — 

(a) removing any trustee ; 

(bj appointing a new trustee ; 

(o) vesting any property in a trustee ; 

{ d) directing accounts and inquiries ; 

(e) declaring what proportion of the trust-property or of the interest therein shall be allocated 

to any particular object of the trust ; 

( f) authorizing the whole or any part of the trust-property to be let, sold, mortgaged or 
exchanged ; 

(g) settling a scheme ; or 

(h) granting such further or other relief as the nature of the ease may require. 

(^) Save as provided by the Eeligious Endowments Act, 1863, no suit claiming any of the 
reliefs specified in sub-section (l) shall he instituted in respect of any such trust as is therein re- 
ferred to except in conformity with the provisions of that sub-section. 

[1882— S. 539 ; 1877— S. 539.] 

[a] Section 92 has no application as regards Timmalai-Tirupati Devasthanams : See the Tirumali-Tirapatl 
Devasthanams Act, 1932 (Madras Act 19 [XIX] of 1933), S. U (2). 

Lb] . Substituted by A. O. for “Local Government”, 


Objects and Reasons. 


See paragraph 8 of the Statement of Objects and 
Reasons given at the beginning of this Code. 

^^Clmise 92 (Public charities ) — As a doubt has been 
expressed in at least one reported decision whether 
section 539 is or is not mandatory, the Committee have 
thought it desirable, in'*order to settle this question, to 
introduce sub-clause (2).”— S. 0. R, 


^^Clause 92 (1), — It has been suggested to us by 
several authorities that Local Government should be 
empowered to invest Courts subordinate to District 
Courts with power to try eases under this clause, and 
we think that this suggestion should be accepted. The 
necessary words have been added.”— S. C. B. 


Section 92 (confd.) 

18. Suit il can be instituted in forma pauperis. 

19. Suit must be for reliefs specified. 

20. Clause (a)— Removing trustee. 

21. Clause (b) — Appointment of new trustee. 

22. Clause (c) — Vesting property. 

23. Clause (d) — Directing accounts, 

24. Clause (f)— Authorising alienation. 

25. Clause (g) — Settling scheme. 

26. Clause (h)— “Such further or other relief”* 

27, Costs. 

28. Declarations. 

29. Suit must be in representative capacity. 

30. “Two or more persons having an interest”, 

31. Trust must be for public purposes. 

32. Valuation of suit. 

1. Abatement of suit. — [1] A suit under S. 92 
does not fail on the death of the parties who originally 
filed the suit. (Vol 8) 1921 P C 123 (124) : 48 Cal 493 : 
48 I A 12 : 17 Nag L R 37 (P 0). 

[2] The death of one of the plaintiffs who have 
obtained sanction in a scheme suit does not cause abate- 
ment of the suit. (Vol 5) 1918 Lab 146 (147) ; 1918 Pun 
Re No 974‘(Vol 21) 1934 AU 1 (1): 55 AU 687*{Vol 12) 
1925 Mad 244 (244). 

[3] Death of some plaintiffs after institution of suit— 
Surviving plaintiff appellant competent to carry on 
appeal. (Vol 2) 1915 Oadh 181 (182). 

[4] Leave obtained by some to file suit — Sqit or ap- 
peal is not competent by some of them, if others are 
alive and have not concurred in presentation of suit or 
appeal. But suit or appeal filed by all does not abate on 
death of some. (Yol 22) 1936 Lab 251 (266) : 16 Lab 
782. 

[5] Suit for removal of trustee for breach of trust and 
framing of scheme — Defendant dying pending suit — 


Suit as regards scheme does not abate. (Yol 13) 1926 
Mad 162 (162, 163) : 48 Mad 688. 

[6] In suit under S. 92 if trustee defendant dies his 
successor-in-office can be brought on record especially 
when it is alleged that he had acted as agent of the last 
trustee and h^ contributed to mismanagement. (Vol 3) 

1916 Mad 318 (320). 

2. Alleged breach of trust or direction of Court. 
— [1] To bring S. 92 into operation, there must be suit 
alleging breach of express or constructive trust for 
public purposes of a charitable or religious nature, or 
direction of Court must be necessary for administration 
of the trust. (Yol 18) 1931 Bom 33 (35, 36) * (Vol 29) 
1942 Bom 125 (128) : I L R (1942) Bom 293. (Suit by 
trustee against co-trustee alleging breach of trust.) ^ 
(Yol 6) 1919 Cal 179 (180). (A suit under 0. 1, B. 8, by 
the worshipper to set aside an alienation of mosque 
property by the muttoaUi is maintainable without sanc- 
tion, The mere fact that the trustee was a defendant in 
the suit did not attract the application of S. 92, if no 
relief was claimed against him, or the Court was not 
asked to give any direction for the administration of the 
trust.) ❖ (Yol 20) 1933 Mad 70 (71). 

[2] When a Judge decides that there is no mis- 
feasance, he cannot record a decision that the trust is 
public nor about costs as his power ends with the first 
decision. (Yol 3) 1916 Fat 306 (307). 

[3] Neglect by trustee to take steps to save property 
from consequences of breach of trust by predecessor is 
breach of trust. (Yol 12) 1925 AU 683 (685) ; 47 AU 
770. 

[4] Breach of trust by arehakas in respect of income 
of inam lands grantfed to temple — S. 92 applies. (Yol 4) 

1917 Mad 248 (249). 

[6] Y?here a compromise decree in a suit for removal 
of trustees, accounts, etc., was attacked as fraudulent by 
a regular suit, held that the consent of the Advocate- 
General was necessaxy for such suit, as it involved an 
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allegation of breach of trust, taking accounts, etc. 
(Vol 1) 1914 Low Bur 169 (171) : 7 Low Bur Eul 333. 

[6] Merely setting up a claim does not amount to 
breach of trust. (Vol 20) 1933 Sind 213 (219). 

[7] Settlor creating primary trust for benefit of 
members of family and secondary trust for charitable 
and religious purposes — Secondary trust to take effect 
only when there were no primary objects or when those 
objects did not exhaust whole income — Suit against 
trustee for breach of trust brought by beneficiaries 
under the primary trust held did not come under 
S. 92 (1). (Vol 26) 1939 Rang 254 (257, 258) ; 3939 
Rang L B 140. 

[8] Trustee — Assertion of private ownership — Onus 
is heavily upon the trustee to show by the clearest and 
most unimpeachable evidence the legitimacy of his 
personal acquisition. (Vol 9) 1922 P C 325 (329) : 45 
Mad 565 : 49 I A 237 (P C). 

[9] Breach of express or constructive trust is not 
necessary for asking direction of Court. (Vol 21) 1934 
Bom 26 (27). (Suit for declaration of ownership of share 
of income of public temples and to act as pujari and for 
loss having been deprived of such right falls within 
S. 92.) 

[10] Expression "where the direction of the Court is 
deemed necessary for the administration of any such 
trust” must be interpreted as meaning "where the 
Court has to give direction in the nature of framing a 
scheme or otherwise for the administration of trust”. 
(Vol 15) 1928 Cal 368 (369, 370) : 55 Cal 1284. 

[11] A charity does not change its nature merely by 
a change of name; and further the change of name is 
not such a serious breach of trust as to justify the re- 
moval of the trustees. (Vol 31) 1944 P 0 39 (41) : 71 
I A 47 : 1 L R (1944) Ear P 0 193 (P 0). 

[12] Sanction of the Advocate-General or District 
Judge is not necessary where individual persons claim 
as citizens, rights of worship or performing certain 
festivals in a temple. The ease is one for direction that 
the officer in charge of the trust should perform the 
duties according to usual practice. (Vol 4) 1917 Mad 
868 (870). 

• 3. Analogous law, — [1] There is much which is 
common between B. 14, Religious Endowments Act, and 
this section. The latter is wider and provides inter alia 
for settling a scheme which is a jurisdiction of a very 
wide and beneficial nature. If a party elects to proceed 
under one Act, he is not prevented from so doing under 
the other. (Vol 5) 1918 Bom 134 (136, 137) ; 42 Bom 
742 © (Vol 1} 1914 Mad 593 (593, 594) : 37 Mad 184. 

[2] Section 92 (2), Civil P. C., saves the special juris- 
diction of the District Court under Religious Endow- 
ments Act, so that a person desiring to sue for removal 
•of a trustee or for such other specific relief as can be 

t Ven under that Act, can do so without complying with 
, 92. (Vol 5) 1918 Mad 1179 (1181). 

[3] But a suit for removal of a trustee and for 
settling a scheme is governed by S. 92, Civil P. 0., and 
not by the Religious Endowments Act. (1913) 24 Mad 
L Jour 658 (658, 659). 

[4] Scheme can be made only under this section and 
not under S. 14, Religious Endowments Act. (Vol 12) 
1925 Pat 544 (546) ; 4 Paf 741. 

[5] Sanction granted under the Religious Endow- 
ments A’ct can be utilised by another, but under S. 92, 
Civil P. 0., the person obtaining sanction must be 
iden^al with the one instituting the suit, (Vol 5) 1918 
Mad 660(561, 562) : 41 Mad 237. 

, [6] ReHgipus Endowments Act (1868), S. 14 — Suit 
under S. 14 is representative suit — Death of any party 
does not cause abaternent of suit. (Vol 5) 1918 Mad 569 
rAl; Mad 2'3T. 


[7] Religious Endowments Act (1863), S. 18 and 
Civil P. C., S. 92 — Two remedies provided by sections 
are alternative. (Vol 21) 1934 Pat 443 (446). 

0 [8] Prior suit tinder S. 5, Religious Endowments Act 
— Public not made parties— Second suit by public under 
S. 92, Civil P. 0., is not barred, (Vol 8) 1921 Cal 425 
(426). 

[9] A suit in respect of religious endowments, which 
do not charge the trustee with misfeaseance, breach of 
trust or neglect of duty is outside the scope of the Reli- 
gious Endowments Act. It will fall within the scope of 
S. 92, Civil P. C. (Vol 6) 1919 Mad 159 (160) : 42 Mad 
668 . 

[10] Madras Hindu Religious Endowments Act 
(1927), S. 73 (2)— CL 2, S. 73 repeals S, 92, Civil P.O.-~ 
Clause is fatal to suits relating to trusts of religious 
endowments except as provided for by Act. (Vol 22) 
1935 Mad 855 (856). 

[11] Trust fund — Part of fund meant for mainte- 
nance of Veda Pathsala imparting spiritual knowledge 
— Object of the part being of religious nature under 
S. 92, Civil P. C., such part cannot be governed by 
S. 73, Madras Hindu Religious Endowments Act. 
(Vol 22) 1935 Mad 983 (985). 

[12] Suit for removal of trustee of kattalal does not 
lie either under S. 73, Madras Hindu Religious Endow- 
ments Act, or this section. (Vol 21) 1934 Mad 126 (127): 
57 Mad 362. 

[13] Madras Hindu Religious Endowments Act (1911), 
S. 77 — Endowments partly religious and partly secular 
— After allocation by Board such endowment is con- 
trolled by Act — Trusts before such allocation is govern- 
ed by this section. (Vol 17) 1930 Mad 216 (218). 

[14] The Madras Hindu Religious Endowments Act, 
particularly B. 73, does not embrace any relief which 
could not formerly have been obtained under the pro- 
cedure set out in this section. (Vol 19) 1932 Mad 234 
(235) ; 55 Mad 549. 

[15] Madras Hindu Religious Endowments Act (2 
[II] of 1927), S. 75 — Section 75 has no retrospective 
efiect with regard to scheme settled under this section. 
(Vol 16) 1929 Mad 322 (322). 

[16] Suit to vindicate private right of co-trusteeship 
— This section does not apply'— Madras Hindu Religious 
Endowments Act (1 [l] of 1925) does not prohibit such 
a suit. (Vol 14) 1927 Mad 338 (339). 

[17] Suit instituted on basis of S. 6, 'Charitable and 
Religious Trusts Act — District Judge can grant any 
reliefs under snb-s, (1) of this section, (Vol 17) 1930 All 
582 (583) ; 52 All 863. 

[18] The requirements of the section cannot be 
evaded by asking for a bare declaration under the 
Specific Belief Act. (Vol 13) 1926 Mad 1029 (1030) ^ 
(Vol 15) 1928 Rang 143 (143, 144) : 6 Rang 188. 

4. Appeal. — [1] Orders merely for carrying out 
scheme are appealable. (Vol 25) 1938 Rang 363 (364), 

[2] Provision in scheme for any application to 
amend the same — Order on such application is not 
appealable order as it is not in execution. (Vol 13) 1926 
Mad 569 (560) : 49 Mad 580. 

• [3] Application under scheme by worshippers to re- 
move trustee on ground of misconduct — Order refusing 
to remove is not appealable — Fresh disposal can be 
directed under S. 115. (Vol 14) 1927 Mad 427 (429). 

[4] A clause in a scheme provided for an appm 
from an order removing or appointing a trustee will not 
apply to an order declining to remove a trustee. {V ol 5) 
1918 Mad 927 (928). 

[5] Suit under S. 92 — Scheme prepared— Eighty of 
appeal not reserved in scheme — Order in execution 
proceedings held dicl not confer right of appeal under 
S. 47. (Vol 5) 1918 Blad 927 (927, 928). 
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[6] Scheme of election of trustees framed by Court — 
Court reserving right to confirm them — Application 
for confirmation made and opposed — Order thereon is 
a decree and hence appealable. (Vol 15) 1928 Kang 
168 (171) ; 6 Kang 97 ^ (Yol 1) 1914 Low Bur 226 
(228). 

[7] Suit under S. 92 — New mahant appointed, 
scheme of management framed and committee appoin- 
ted — In case of difficulty, doubt or disagreement with 
regard to any work connected with shrine or its pro- 
perty and for making alterations in scheme, mahant 
and committee given right to apply to District Judge in 
suit itself — Suit kept pending for aforesaid purpose — 
Application by mahant — District Judge interpreting 
scheme and deciding general questions concerning rights 
of parties before him and leaving some of points raised 
to be decided by parties themselves— Order does not fall 
under S. 47 — Order held decree within S. 2, and hence 
appealable — Even assuming order to be not appealable, 
order held came within S. 115 (c) and hence was open 
to revision. (Vol 28) 1941 Cal 618 (621). 

[8] Where a suit is brought by the Advocate- General, 
lie is the proper party to appeal and not the relators as 
they were not a party to 'the suit. (1908) 32 Bom 155 
(156). 

[9] District Judge formulating scheme in pursuance 
of High Court’s order — Person appointed as manager 
— Another person not party to original action has no 
locibs standi to appeal from order of District Judge. 
(Vol 22) 1935 Pat 261 (263) : 14 Pat 236. 

[10] Neithe'^ appeal nor revision lies from an order 

of District Judge passed as persona designata. (Vol 13) 
1926 Bom 167 (167)>5&(Vol 14) 1927 Bom 422 (423). - 

' [11] In consequence of decree, order made in miscel- 
laneous application appointing committee which was to 
appoint mahant — Order is not appealable. (Vol 21) 
1934 Pesh 43 (44). 

[12] Appeal against order by person not party but 
interested in proceedings — District Judge cannot be 
made respondent. (Yol 20) 1933 All 151 (152), 

^ [13] Scheme suit — Appeal returned for re-presenta- 
“tion but not represented in time — Other persona inte- 
rested in suit-temple-property filing the appeal — Non- 
representation by original appellants not bona fide — 
Delay should be excused. (Vol 15) 1928 Mad 456 
(457, 458). • 

[14] Mutawalli prosecuted for failure to publish 
-accounts — Persistent disobedience of settlor’s directions 
— Lower Court though finding him grossly negligent, re- 
taining him for sentimental reasons — High Court held 
justified in interfering with lower Court’s discretion. 
(Vol 25) 1938 Kang 166 (168). 

[15] Directions on matters left undecided by trial 
Court cannot be given by Appellate Court. (Vol 17) 1930 
Lab 1056 (1057, 1058). 

[16] Appeal against order amending scheme prepar- 
.ed under S. 92 is incompetent — Apeal can, however, 

be treated as revision application if jurisdiction of Court 
to make amendment is challenged. (Vol 27) 1940 Oudh 
421 (422) : 15 Luck 730. 

5. Applicability and scope.*[l] The provisions 
of this section do not apply to Courts constituted under 
the Provincial Small Cause Courts Act, 1887, or under 
the Berar Small Cause Courts Law, 1905; see Sec- 
tion 7 (b). For the exercise of powers of Advocate- 
General outside Presidency-towns, see Section 93. 

[2] Conditions necessary to invoke application of 
S* 92 are: (1) the trust must be for a public purpose of a 
oharitsCble or religious nature, (2) the plaint must allege 
that there is breach of trust or that the direction of 
Court is necessary, (3) the suit must be in the interest of 
the public, and (4) the relief claimed must be one of the 


reliefs mentioned in the section. (Vol 27) 1940 Pat 425 
(428) 4* (Vol 10) 1923 Bom 67 (70) ; 46 Bom 101 ^ 
(1931) 1931 Mad W N 898 (900, 901). 

[3] Section does not afiect substantive rights but only 
prescribes the mode of enforcing them. (Vol 15) 1928 
All 660 (662) : 51 All 30. 

[4] Object of S. 92 is to safeguard not only rights of 
public but also those of institution and trustees. (Vol 17) 
1930 Mad 129 (131):53 Mad 223*(1913) 25 Mad L Jour 
373 (378). 

[5] The Courts in India, under this Section, possess 
the same practically unlimited jurisdiction as the Court 
of Chancery in the administration of public charities. 
(1905) 28 Mad 319 (324). 

[6] Section must be construed strictly but not so as 
to perpetrate fraud upon section itself. (Vol 23) 1936 
Sind 179 (181) : 30 Sind L B 104. 

[7] Abuse of trust confers no rights on party abusing 
it. (Vol 19} 1932 Kang 132 (133) : 10 Kang 342. 

[8] Applicability — Substance and not wording of 
plaint should be looked to. (Vol 27) 1940 Pat 425 (428, 
429). 

[See also (Vol 29) 1942 Cal 343 (346) : I L K (1942) 
1 Cal 211 (Whether suit falls under S, 92 depends on 
form of suit as revealed by plaint).] 

[9] Applicability of Section does not depend upon 
whether defendants had or had not objected to form of 
suit. (Vol 28) 1941 Sind 88 (90) : I L E (1941) Ear 204. 

[10] In deciding whether a suit falls within S. 92, 
Court must go beyond the reliefs and have regard to the 
capacity in which the plaintiffs are suing and to the 
purpose for which the suit is brought. (Vol 30) 1943 Mad 
466 (469) : I L K (1943) Mad 619 (F B). ((Yol 22) 1935 
Mad 825 : 58 Mad 988 (FB), overruled) 

[11] Suit under Section is competent without sanction 
of Advocate-General even by person other than indivi- 
dual who obtains order under S. 6, Charitable and 
Religious Trusts Act, 1920, (Vol 20) 1933 Mad 854 (864) 

: 57 Mad 153. 

[12] Section 92 deals with complete trusts. It is in- 
applicable to a suit to enforce the terms of a will which 
contains provisions for administration of a public trust, 
since the property has to be administered before a 
completed trust arises. (1922) 16 Mad'L W 922 (92B). 

[13] Procedure under the Section is not summary. 
(Vol 23) 1936 Mad 449 (452). 

‘ 6. Arbitration — [1] Suit under S. 92 cannot be 

referred to arbitration. (Vol 10) 1923 Nag 112 (114), 

[2] Suit for declaration that certain property was 
plaintiff’s private property— Suit does not fall under 
S- 92— Suit referred to arbitration— Award that suit 
property was public, charitable' and religious trust and 
scheme framed for its administration — Award made 
decree— Award held without jurisdiction, as it offended 
against S. 92 — Award must be limited to declaration 
that property was trust property. (Vol 24) 1937 Sind 
174 (175, 176) : 30 Sind L R 478. 

[3] Disputes regarding management of public chari- 
ties referred by parties to arbitration — Arbitrator draw- 
ing award stating conclusions about management and 
framing scheme for future management of trusts — Suit 
by one party for award being made decree of Court held 
precluded by S. 92 (2).' {Yol 26) 1939 Mad 170 (172.)' 

[4] Parties litigating for title and possession of muth 
in their own right — Muth not of nature pf public 
charity — Dispute between parties inter se can be re- 
ferred to arbitrator. (Yol 21) 1934 All 368 (370) ; 56 
All 721, 

7. Compromise of suit — [1] Suit under S. 92 
cannot be compromised if endowment is public — Cpm- 
promise cannot be recognized unless question whether 
endowment Js public or private is decided. (Yol %)' 1915 
Cal 193 (194). , 
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[2] A Court should not sanction a compromise of a 
suit under S, 92 under -wbieh any portion of the trust 
properties is given to any of the parties. (Vol 6) 1919 
Mad 659 (661). 

8. Consent of Advocate-General. — [1] Consent 
of Advocate- General is a condition precedent to the 
institution of a suit under S. 92. (1904) 26 All 162 
(165, 166) *J'(Vol 2) 1915 Bom 38 (40) ; 39 Bom 580. 
(Provisions of S. 92 are imperative.) (1912) 36 Bom 
168 (172)«© (Vol 22) 1935 Oudh 96 (108). (Suit with- 
out consent is invalid ) 

[2] Trust falling under S. 92 — Consent of Advocate- 
General applied for and refused does not relax provi- 
sions of S. 92 (2). (Vol 26) 1939 Rang 254 (255) ; 1939 
Rang L R 140. 

[3] The object of requiring consent for the institu- 
tion of the suit is not only to safeguard the rights of the 
public, but also to safeguard the rights of the institu- 
tion and the trustees. (Vol 28) 1941 Sind 88 (90) : I L R 
(1941) Kar 204 * (Vol 4) 1917 All 319 (320). (Institu- 
tion of suit under S. 92 for private purposes is abuse of 
process of Court.) 

[4] Procedure laid down in 0. 1, R. 8 need not be 
followed in suits under S. 92. (Vol 12) 1925 Mad 1070 
(1071, 1072) (PB) * (Vol 28) 1941 Bom 317 (319) : 
IDE (1941) Bom 566. 

[6] Absence of consent— Objection as to, cannot be 
•waived. (Vol 13) 1926 Mad 970 (970). 

[6] Application to Legal Remembrancer for permis- 
sion to bring suit under S. 92— Reason for and object of 
intended suit should be stated — Legal Remembrancer 
should satisfy himself that suit is bona fide and appli- 
cants are interested in trust. (Vol 4) 1917 All 319 (820). 

[7] Defendant to be joined as a party need not 
obtain Government Advocate’s permission. (Vol 14) 1927 
Bang 180 (180) : 5 Rang 263. 

[8] Advocate-General should go into question of hma 
fides of would-be plaintiPs. (Vol 31) 1944 All 231 
(231)* (1897) 24 Cal 418 (428)* (Vol 17) 1930 Mad 
129 (131) : 53 Mad 223. (Status and position of those 
who come forward to represent community must be 
42onsidered before giving sanction under S 92.) 

[9] Although a Collector did not consider whether 
the persons suing were persons who had an interest in 
the trust or whether the trust was a public trust and 
whether there were p^ima facie grounds for holding that 
there had been a breach of such trust, yet his omission 
to consider those points would not invalidate a sanction 
granted by him, (1921) 60 Ind Oas 670 (570, 671)(Lah). 

[10] Conditional consent is no consent at all. (Vol 2) 
1915 Bom 38 (39, 40) : 39 Bom 580. 

[11] Collector declining sanction may change his 
mind and give it. (Vol 21) 1934 Bom 257 (259). 

[12] Permission required by S. 92 must be given to 
two or more named persons. It is not sufficient to 
nominate one person and give him a blank cheque to 
join any other person as co-plaintiff. (Vol 29) 1942 
Bom 291 (292)* (1904) 26 All 162 (165). 

[13] Omission to set out names of all applicants in 
permission order does not render it invalid. (Vol 29) 
1942 Bom 291 (292). 

[14] Sanction given to one of the applicants by name 
and other applicants is sufficient. (1911) IB Bom L R 49 
(63,64), 

[15] Permission is not limited to any particular 
Bpwifis of suits mentioned in it. (Vol 8) 1921 P 0 123 
(m) : 17 Nag L B 37;48 Cal 493:48 1 A 12 (P C). 

[16] Names of defendants and reliefs ne^ not be 
stated in sanction. (Vol 20) 1933 Oudh 22 (24): 8 Luck 

Section is not invalidated by want of notice to 
X930„Maa W N 466 (469). 


[18] Suit against stranger to recover trust property— 
S. 92 does not apply and consent of Advocate-General 
is not necessary. (Vol 28) 1941 P C 1 (6) :67 I A 448 : 

I L R (1941) Mad 175:1 L R (1941) Kar P 0 1 (PC). 

9. Consent, when necessary — Effect of consent. 
— [1] Applicability of S. 92 depends upon prayers in 
plaint at institution of suit — Amendment at later date 
cannot evade provisions of S. 92. (Vol 23) 1986 Bom 
412 (416) * (Vol 26) 1939 Sind 13 (16) : I L R (1939) 
Kar 325. 

[2] For every suit relating to trust consent of 
Advocate-General is not necessary — Only for relief 
specified in section consent is necessary. (Vol 23) 1936 
Mad 449 (463) * (Vol 6) 1919 Low Bur 56 (67, 58). 
(Right to exclusive worship — Suit to restrain interference 
— Consent not necessary.) 

[8] After sanction defendant added as party — Addi- 
tion if changes nature or scope of suit, sanction previous 
to his addition is necessary — Suit is otherwise not 
maintainable. (Vol 31) 1944 Cal 168 (172);I L R (1944) 

1 Cal 329 * (1912) 36 Bom 168 (172) * (1930) l&SQ 
Mad W N 456 (468) * (Vol 13) 1926 Mad 970 (970)* 
{Vol 7) 1920 Mad 288 (238). 

[4] New party added but scope" of suit not enlarged 
— ^Fresh sanction is not needed. (Vol 16i 1929 Mad 685 
(638) * (Vol 12) 1926 Cal 187 (190) * (Vol 10) 1923 
Sind 35 (37) : 16 Sind L R 221. 

[5] Suit by persons not interested— Others interested 

having obtain^ sanction joined as plaintiffs — Suit held 
properly instituted and maintainable. (Vol 7) 1920 
Mad 134 (134) : 43 Mad 720. ^ 

[6] Suit against alleged trustees after sanction — 
Plea that a third person was the real trustee — Collector’s 
sanction to join the third party as defendant is neces- 
sary. (Vol 15) 1928 Lab 717 (718)* (Vol 13) 1926 Mad 
970 (970). 

[7] Amendment not substantially changing character 
of suit can be allowed by Court without sanction of 
Collector — Amendment changing character is not per- 
missible even with sanction. (Vol 28) 1941 Bom 317 
(321) : ILR (1941) Bom 656. 

[8] Suit filed by one plaintiff with consent — Amend- 
ment of plaint by addition of another plaintiff with 
Advocate-GeneraTs consent cannot be allowed. (1906) 
30 Bom 603 (606). 

[9] Suit by A with sanction— JB subsequently joined 
as co-plaintlff after obtaining sanction — Sanction to B 
held related back to institution of suit. (1887 ) 10 Mad 
185 (186) * (Vol 7) 1920 Mad 134 (134) ; 43 Mad 720. 
(Sent under Section 92 — One of plaintiffs found to have 
no interest — Two other men having Interest obtaining 
sanction and joined as plaintiffs — Suit could not be 
dismissed on ground that it was bad as laid.) 

[10] Plaintiffs instituting suit with consent — Each 
fresh 'party can be added without consent. (1935) 62 
Oal 1132 (1136). 

[11] Suit filed with sanction but amended without 
sanction — Stranger defendants and reliefs not covered 
by S. 92 added ^Suit oompromised by some plaintiffs — 
Civil P. 0., S. 11, ExpL VI does not apply. (Vol 15} 
1928 P C 16 (20) : 66 I A 96 : 55 Cal 519 (P C). 

[12] Suit under Section 92 must be limited to matters 
included in sanction. (Vol 6) 1919 Lah 82 ^82) : 1919 
Pun Re No. 144 * (1897) 21 Bom 267 (266, 267) * 
(Vol 17) 1930 Mad 129 (129) : 63 Mad 223. 

[13] Fact that some relief in suit cannot be granted 
without consent in writing of Advocate-General does 
not disentitle plaintiff to other relief. (Vol 20) 1933 
Pat 246 (248) : 18 Pat 65 * (Vol 29) 1942 Bom 291 
(293)*(Vol 10) 1923 Bom 428 (428). (Sanction obtained 
for some relics — Other reliefs joined — Whole suit 
should not be dismissed). 
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[14] Prayer not sanctioned included in plaint but 
mthdrawn later on — Suit is not bad* (Vol 14) 1927 
Mad 1033 (1034). 

[15] No consent is necessary for striking out of relief 
not within S. 92. (1910) 12 Cal L Jour 211 (213, 214). 

[16] Suit omitting some reliefs for which sanction 
was obtained — Suit is not maintainable. (Vol 12) 1925 
Mad 636 (636, 638). 

[17] Consent to institute suit given to certain in- 
dividuals — Suit instituted by some of them only is not 
validly instituted. (Vol 28) 1941 Sind 88 (90) : I L E 
(1941) Ear 204 •J«(Vol 30) 1943 All 74 (76, 77) : I L E 
(1943) All 112, (Person left out till stage of argument 
cannot be impleaded before pronouncing judgment — 
*Suit should be dismissed) 'J'lVol 17) 1930 Mad 129 
(131) : 53 Mad 223 (Vol 3) 1916 Mad 762 (762). 

[18] Point that suit instituted under S. 92 was not 
validly instituted as it was not instituted by all those to 
whom consent was given raised for first time in appeal 
— Facts not in dispute — Point can be allowed to be 
raised for first time in appeal. (Vol 28) 1941 Sind 88 
(89) : I L E (1941) Kar 204. 

[19] Several persons obtaining leave to institute suit 
do not constitute one plaintiff — Appeal by some of them 
is competent. (Vol 25) 1938 P C 184 (186) : 65 I A 198: 
ILE (1938) Lah 383: 32 Sind L E 749 (PC). (Beversing 
(Vol 22) 1935 Lah 251 : 16 Lah 782.) 

[20] Sanction obtained by several persons — One of 
them dying before institution of suit — Suit by rest is 
regular. (Vol 27) 1940 Lah 356 (358). 

[21] Person originally obtaining permission dying 
during suit — Others can continue the suit. (Vol 8) 1921 
PC 123 (124):48 Cal 493 : 48 Ind App 12 : 17 Nag L E 
37 (PC). 

[22] Conduct by one relator with Advooate-Oeneral’s 
sanction is valid where all cannot join for good cause, 
but the living relators must be joined as parties. (Vol 12) 
1925 Sind 1 (1, 2). 

[23] Sanction granted to plaintiffs — Death of one 
plaintiff — Leave enures for benefit of new plaintiff 
brought on record in place of deceased plaintiff. (Vol 32) 
1945 Bom 74 (76) *(Vol 4) 1917 Mad 389 (390) : 40 
Mad 110- 

[24] Plaintiffs given sanction to file suit under S. 92 
— All plaintiffs may not actively continue to prosecute 
suit. (Vol 29) 1942 Sind 137 (138) : I L E (1942) Kar 
179. 

[25] Some plaintiffs dropping out of suit — Others can 
proceed with it. (Vol 20) 1933 Mad 854 (855) : 57 Mad 
153. 

[26] Suit under S. 92 — Plaintiff withdrawing not 
hona ftde — Court can continue suit by making some 
defendants as plaintiffs. (Vol 7) 1920 Mad 732 (735). 

[27] Presumption is that the Legal Eemembraneer 
when he sanctioned the institution of suit acted pro- 
perly and in accordance with law. (Vol 30) 1943 All 74 
(76) : I L E (1943) All 112. 

[28] Suit for removal of mutwalli — District Judge in 
appeal can settle scheme under S. 92, Civil P. C., with- 
out the sanction of Collector. (Vol 23) 1986 Lah 361 
(362). 

10. Cypres doctrine— -Application of. — [1] Scheme 
suit — Charitable bequest by testator — Object mentioned 
not exhausting corpus of fund — General intention to 
devote whole fund to charity found — Court can apply 
doctrine of cypres and carry out testator's intention. 
(Vol 6) 1919 Mad 659 (663, 664). 

[2] Where the trustees named by a testator for making 
and completing the trust have died and the object of 
the trust as named by him is specific and definite, the 
Court will administer the trust. (1912) 36 Bom 29 (83, 
84). 


11. Jurisdiction to entertain suit. — [1] Words 
referring to subject-matter of trust are referable to both 
Courts mentioned. (Vol 19) 1932 Cal 444 (445) : 69 Cal 
357. (Section 92 overrides Letters Patent (Calcutta), 
Cl. 12). 

[2] Suit under S, 92, Civil P. C — Proper Court is 
where subject-matter of trust or any part of it is situate, 
(Vol 22) 1935 Mad 983 (986)eE« (Vol 11) 1924 P 0 95 
(302) : 51 Ind App 72: 20 Nag L E 33:51 Cal 361 (PO).- 

[3] Suit under 92 — Compromise decree by District 
Judge — Suit in Munsif's Court for declaration that 
consent decree is nuUity being vitiated by fraud — Munsif 
has no jurisdiction to make new decree — Only District 
Judge can do so. (Vol 29) 1942 Pat 79 (80). 

[4] Additional Judge by virtue of assignment of Dis- 
trict Judge’s functions under Bengal Civil Courts Act 
(1887), S. 8 (2) can try suit under Civil P. 0., S, 92. 
(Vol 8) 1921 Cal 210 (211) : 48 Cal 53. 

[5] If the assignment of the duties referred to in S. 7 
of the Oudh Civil Courts Act has been sanctioned in the 
manner required by law, suits instituted under S. 92 ot 
the C. P. 0., can be transferred for trial by a District. 
Judge to the Court of an Additional Judge, (Vol 6) 1910 
Oudh 311 (313) : 22 Oudli Cas 93. 

[6] Additional Judge appointed by Local Governmont 
but not empowered to receive suits under S. 92, Civil 
P. 0., or perform functions of District Judge has no 
jurisdiction to try suit under S. 92 instituted before 
District Judge hut transferred to Court under Civil P, 0., 
S. 24. (Vol 1) 1914 Cal 616 (616) ; 41 Cal 866. 

[7] A notification by a Local Government empower- 
ing a Sub- Judge to try a particular suit pending before 
the District Judge is not one contemplated by.S. 92 of 
the Code. (1912) 39 Cal 146 (148). 

[8] Government Notification empowering Mr. H, First 
Class Sub-Judge, Dharwar, to hear' suits instituted 
under S. 92 — Notification held did not empower Mr. JS^ 
as persona designata but empowered Court of First 
Class Sub-Judge, Dharwar, presided over by Mr. H 
within meaning of S. 92 (1), even to entertain plaints. 
(Vol 24) 1937 Bom 275 (279) : I L E (1937) Bom 665 
(FB). 

[9] Jurisdiction under S. 92 also conferred on First 
Class Sub-Judge’s Court by amendment — That Court 
and District Court have concurrent jurisdiction, (Vol 31) 
1944 Bom 300 (302). 

[10] . Suit instituted in District Court — Subsequent 
notification empowering First Class Subordinate Judge 
to hear such suits — Held notification was ultra vires 
and that District Judge had no power to transfer case 
to such Subordinate Judge. (Ypl 22) 1936 Bom 172 
(174) ; 49 Bom 412. 

[11] Where a Sub-Judge tries case under S. 92 on 
transfer of it by District Judge and is empowered to try 
such suit but whose local jurisdiction is subsequently 
restricted he will be deemed to be competent to try 
that case. (Vol 3) 1916 Mad 960 (961). 

[12] In this case it was held that although the Dis- 
trict Judge had the powers of a kasi under the Muham- 
madan law to deal with an application for appointment 
of a mutawalli it did not necessarily follow that the 
District Judge had no power to relegate the petitioner 
to a suit under S. 92. (Vol 6) 1919 Cal 615 (616). 

[13] In a scheme framed by the District Court and 
confirmed by the High Court an application for modi- 
fication of scheme can be entertained only by the 
High Court but the District Court can give necessary 
directions to carry out the modified scheme* (1912) 16 
Cal L Jour 431 (434, 435). 

[14] An application, by some person interested in the 
religious trust for the amendment of the scheme of 
S. 92, for the removal of a trustee from his office, 
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cannot be entertained by the High Court. (Yol 23) 1936 
All 97 (101) : 58 All 538. 

[15] Section 92 does not confer on the High Court 
power to entertain Scheme suits in its original jurisdic- 
tion about charities in the mofussil. (1910) 20 Mad 
L eTour 387 (391, 392). 

[16] Trust -Charitable hospital in foreign country — 
Bombay High Court can act in personam if trustees 
are in Bombay but it is not advisable to remove trustees 
— ^Plaintiffs should be left to their remedies in Courts of 
foreign country where hospitaJ is situate and people 
from which are benefieiauies, (Vol 31) 1944 P C 39 (41, 
42) ; 71 Ind App 47 : I L B (1944) Kar P C 193 (P G). 

12. Parties to suit — [1] Suits against strangers to 
a trust whether alienees from trustees or trespassers are 
not governed by S. 92. The expression ‘granting farther 
or other relief must be read along with the specified 
reliefs and those that should be granted under clause 
(h) should be of the character, as those expressly 
mentioned. (Vol 4) 1917 Mad 112 (119, 120) : 40 Mad 
212 (F (Vol 15) 1928 P 0 16 (19) : 55 lud App 
96 : 55 Oal 519 (P C). 

[2] An order for accounts and inquiries can be passed 
against third parties in possession only in a suit pro- 
perly framed and not one under S. 92, (Vol 3) 1916 
Sind 60 (61) : 10 Sind L E 12. 

[3] Section 92 does not cover a claim to recover 
possession of trust properly from a trespasser or a trans- 
feree from a trustee. (Vol 6) 1918 Gal 5 (7) (S B)© 
(Vol 15) 1928 All 33 (38, 34) : 50 All leS'J^ (Vol 10) 
1923 All 319 (319) : 45 All 335«< (Vol 10) 1923 All 120 
(121) ; 45 All 215. (Suit by idol against persons inter- 
'feriflg with its propertyO^* (Vol 8) 1921 All 116 (117)‘i‘ 
(1913) 37 Bom 95 (96)‘® (1884) 8 Bom 365 (367) (F B)»J» 
(Vol 31) 1944 Oal 163 (174, 175) : I L E (1944) 1 Cai 
329. (Wakf.)3< (Vol 1) 1914 Cal 356 (357) : 41 Gal 749>3& 
(1906) 33 Cal 789 (806)>3& (Vol 20) 1933 Lah 396 (SOe)*!* 

' (Vol 28) 1936 Mad 449 (451)<3& (Vol 4) 1917 Mad 112 
(113) : 40 Mad 212 (F (Vol 1) 1914 Oudh 237 (237)* 
(1911) 14 Oudh Cas 66 (67). 

[4] The consent of the Advocate-General is not 
necessary in order that a trustee may recover trust 
property in the hands of a stranger to the trust. (Yol 28) 
1941 P 0 1 (6): 67 Ind App 448; I L B (1941) Mad 176; 
I L E (1941) Kar P G 1 (P 0)* (Vol 24) 1937 Bang 
483 (484), 

[5] Suit by person calling himself trustee • against 
defendant alleged to be trespasser — ^Plaintifi can ignore 
S. 92 and bring suit for possession of wakf property and 
office of mutwalli by dispossession of defendant. (Yol 28) 
1941 All 1 (7) ; I L E (1940) All 815. 

[6] In a suit under S. 92 Court cannot pass a decree 
for recovery of the trust property in possession of 
alienees. The remedy left to the plaintiff is to obtain 
decree for appointment of trustees, declaring what pro- 
perties are afiected by the trust and directing trustee to 
institute regular suit in proper Court on payment of 
full Court fee for possession. (1906) 28 All 112 (121). 

[7] Bringing new trustees on record instead of old 
ones in evasion of S. 92 is without jurisdiction. (Yol 18) 
1931 Cal 281 (282). 

^ [8] A suit by the disciples of a mutt in a representa- 
tive capacity to set aside an alienation of mutt properties 
by the head of the mutt and for delivery of possession of 
.the properties to the persons lawfully entitled to manage 
the mutt, is maintainable without sanction under S. 92. 
(VoI 5) 1918 Mad 464 (464) ; 41 Mad 124. 

, [93 Any member of the Hindu community can sue 
on behalf of his community with the permission of the 
' Court and without the permission of the Legal Eemem- 
^ject a trespasser from Thahurdevara pro* 

, Tillage* (19,13) 19 Ind Cas 973 (973, 974) (All). 


[10] The Calcutta High Court has held that a trans- 
feree of trust property or a stranger cannot be made 
a party to a suit under S. 92. (Yol 22) 1935 Cal 805 (808, 
809). (Stranger receiving property from trustee*— Know- 
ledge that property is trust — Stranger is constructive 
trustee — Hence relief against him can be claimed in 
suit under S. 92.)*(Vol 5) 1918 Cal 5 (7) (SB). (lYol 3) 
1916 Cal 935 : 42 Gal 1135, reversed). 

[11] The High Court of Rangoon also has held 
that strangers are not necessary parties to such suit 
and if plaintiffs have wrongly impleaded them they 
cannot pray in aid provisions of Civil P. C. (1908), 0. 1, 

R. 3 or R. 10. (Vol 19) 1932 Rang 132 (135) : 10 Bang 
342* (Vol 6) 1919 Low Bur 56 (56). (Trustees are 
necessary parties.) 

[12] The Patna High Court holds that only the trustee 
is necessary party. (Y'ol 19) 1932 Pat 33 (52) : 11 Pat 
288. 

[13] The Judicial Commissioner’s Court, Sind has held 
that in a suit under S. 92 an alienee from a trustee is 
not a necessary party. (1911) 5 Sind L E 103 (104). 

[14] The* High Court of Madras has held that 
alienee is a proper party, but is not necessary party. 
(Vol 2) 1915 Mad 517 (517, 518, 519). (No decree for pos- 
session or for declaration can be passed against alienee.)* 
(Vol 23) 1936 Mad 449 (460). (Person in possession of 
property as heir of or claiming through settlor or trustee, 
but denying trust is proper party and should be im- 
pleaded though no relief can be given against him in 
such suit.)* (Vol 5) 1918 Mad 1071 (1072). (Suit under 

S. 92 — Court has power to add any party under O. 1, 
B. 10.)* (Vol 3) 1916 Mad 979 (980). (Declaration and 
decree for possession against him cannot be given in it.) 

[See also (Vol 5) 1918 Mad 1179 (1181). (Joinder of 
alienees from trustees will not entail dismissal of whole 
suit.)* (Vol 1) 1914 Mad 708 (711): 38 Mad 1064. (It is 
doubtful whether alienees or trespassers on trust pro- 
perty can be joined as parties to a suit under S. 92).] 

[15] The Allahabad High Court has also held that 
trespassers, though not necessary parties, are not im- 
proper parties. (Yol 12) 1925 All 759 (761) : 47 All 
B67 * (Vol 31) 1944 All 1 (3) ; I L R (1944) All 20. 
(Third party transferees can be impleaded — Declara- 
tion that property is trust property can be granted 
against them.) * (Yol 12) 1925 All 683 (685) ; 47 All 
770. (Transferees of trust property can be impleaded). 

[16] The Bombay High Court has held that where 
the plaiut alleges that the alienee took the property from 
the trustee with full knowledge of its character as a 
public trust for religious purposes and that he has for 
some years paid part of the income to the trust the 
alienee is a necessary party as the question whether the 
alienee is a constructive trustee in virtue of the aliena- 
ti6n and by reason of his conduct may arise. (1911) 35 
Bom 470 (472, 473). 

[17] Suit for scheme and appointment of trustee is 
maintainable against trespasser claiming trust property. 
(Vol 14) 1927 Mad 710 (712). 

[18] In a suit for framing a scheme for a public 
charity, the persons who bo?ia fide allege to be trustees 
thereto should be made parties. (Vol 6) 1919 Mad 439 
(439, 440). 

[19] Suit under S. 92 for framing of scheme for 
management of certain charitable trust — Close relation 
of person creating trust not only beneficiary but also 
entitled to some voice in management of trust property 
applying to be made defendant to scheme suit — If 
defendant not objecting to proposed scheme, scheme 
likely to go unchallenged — Such person if not added 
will have no right of appeal — Such person should be 
added as defendant in suit in order to enable Court to 
properly and completely adjudicate upon questions in- 
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volved in suit. (Yol 24) 1937 Oudh 229 (232) : 13 Luck 
2d3. 

[20] A suit is not taken out of the scope of S. 92 
because the defendant denies the trust and claims to be 
the owner of the property. (1911) IS Bom L E 49 (53). 

[21] Trust of charitable or religious nature — Suit 
lies for settling scheme — Heir-at-law is a proper party 
to the suit. (Vol 10) 1923 Mad 376 (377) : 46 Mad 300. 

[22] Suit for settlement of scheme — Mutawali in 
p^|ses5ion is necessary party. (Vol 16) 1929 Mad 635 

[23] In a suit under S. 92, the Court has power 
under 0. 1, B. 10 to add parties for the effectual 
adjudication of those questions. A suit may be brought 
by the Advocate-General himself or by two worship- 
pers to whom he has given his consent in writing to 
sue or by the Advocate-General in conjunction with 
those persons. The right of each to sue in his own name 
is not exclusive of the right of the other. (Vol 7) 1920 
Mad 133 (133, 134) : 43 Mad 707. 

[24] Appellate Court reversing trial Court’s judgment 
holding that plaintiff had no interest within S. 92 — 
Advocate-General held should not be allowed to be im- 
pleaded as co-plaintiff at stage of appeal. (Vol 29) 
1942 All 315 (319). 

13. Res judicata. — [1] Decree under S. 92 binds 
all persons interested in the trust. (Vol 12) 1925 Mad 
1070 (1071) (F B). 

[2] The transferee of a loakf property who is made a 
party to a suit under this section is bound by decision 
in the suit and he is barred from going behind it, in a 
subsequent suit. (1911) 33 All 752 (756). 

[3] Scheme suit under S. 92 — Previous suit fraudu- 
lently withdrawn does not operate as res md%cata. 
(Vol 15) 1928 Mad 268 (271). 

[4] Suit under S. 92 decided on 24th November 1930 
— Collector’s permission obtained— No sanction however 
obtained from Local Government — Subsequent Privy 
Council decision saying sanction from Local Govern- 
ment compulsory — Decision is not without jurisdiction 
and is res judicata, (Vol 22) 1935 Nag 28 (29), 

[5] Even where a scheme has been settled under S. 92, 
a stranger may institute a suit for purpose of assert- 
ing a title which is paramount to the trust altogether. 
(Vol 33) 1946 All 148 (149) : I L R (1946) All 107. 

[6] Suit filed with sanction by seven plaintiffs, but 
amended without sanction — Stranger defendants and 
reliefs not covered by S. 92 added — Suit compromised 
by six plaintiffs — Held that the nature of the suit was 
changed, that it ceased to be one of representative 
character and the decree based on compromise how- 
ever binding as against the consenting parties, did not 
bind the rest of the public. Section 11, Expl. VI, had no 
application to such a suit. (Vol 15) 1928 P C 16 (20) : 
55 Ind App 96 : 55 Cal 519 (P 0). 

14. Retrospective effect. — [1] Amendments of 
1882 and 1908 of S. 92 as it originally stood were in- 
tended to be retrospective. (Vol 29) 1942 Cal 343 (348): 
I L E (1942) 1 Cal 211. 

[2] Section 92 (2) was enacted to settle the point if 
the provisions of the old S. 539 were directory or man- 
datory and so it operates retrospectively, especially 
when there is no saving of pending suits under the 
section. (1911) 5 Sind L B 184 (188, 190). 

15. Revision. — [1] Order by District Judge, even 
with consent of parties to have decision from Sub- 
Judge on a point whether certain trust is or is not 
public trust— Order is revisable. (Vol 18) 1931 All 332 
(332). 

[2] Decision on one of issues in appealable case— 
.High Court ought not to interfere unless particular 
point can be shortly and conveniently disposed of — . 


Decision on issue as to maintainability of suit under 
S. 92 — Held High Court could entertain revision. (Voi 
22) 1935 Mad 282 (233) : 58 Mad 771. 

[3] The Chief Court cannot revise an order of a Col- 
lector granting permission under S. 92 to sue for remo- 
val oie>maliant such order is executive and in grant- 
ing sanction, the Collector does not act as a Court. 
(1911) 1911 Pun L B No. 40 page 204 : 1910 Pun Be 
No. 104. 

16. Scheme decree — Execution of There is a 

conflict of decisions on the question whether a scheme 
decree can be executed and the following views have 
been expressed. 

[1] Orders in relation to a scheme already framed in 
a scheme suit are not orders in execution. (Vol 14) 1927 
Mad 1110 (1110). 

[2] Scheme of management framed— No appeal lies 
in the matter of execution of the scheme but if order is 
without jurisdiction revision lies. (Yol 13) 1926 Mad 
659 (661). 

[3] Scheme decree can be executable — Application 
to Court to enforce the executable part is one in execu- 
tion and order thereon is appealable. (Vol 15) 1928 Mad 
61 (64). 

[4] Appointment of trustee under tentative scheme — 
He can only be removed by regular suit — Any order of 
removal is not one in execution and is not appealable, 
(Vol 13) 1926 Mad 799 (799). 

[5] Scheme decree setting out conditions of manage- 
ment — No provision to remove manager on failure to 
perform conditions — Mismanagement by manager — 
Application for execution is not competent to remove 
manager. (Voi 24) 1937 Lah 490 (491). 

[6] Decree for removal of old trustees— It is not only 
directory but executable — It can be executed indepen- 
dently of scheme framed. (Vol 31) 1944 Oudh 289 
(290. 291) : 20 Luck 32. 

[7] Scheme — Remedy not asked in suit but given in 
the scheme cannot be or need not be asked in execution 
and order thereon is not appealable under S. 47, Civil 
P. C. (Vol 11) 1924 Mad 369 (370, 371) : 47 Mad 139. 

[8] When a decree directs a trustee of a Hindu 
temple to perform a festival, a Court has no jurisdiction 
to give certain directions for the same. (Vol 3) 1916 
Mad 549 (549). 

[9] A decree which directs the delivery of trust pro- 
perty to mew trustees is perfectly correct. Such decree is 
an executable one and not merely declaratory. (Vol 19) 
1932 Mad 41 (44) : 54 Mad 345. 

[10] Particular field in possession of defendants 
declared to be under trust and scheme framed — Plain- 
tiffs can recover possession from defendants in execu- 
tion. (Vol 13) 1926 Nag 326 (327), 

[11] Scheme decree regarding constitution of temple, 
allowing arrears of pay and padithram expenses of 
arohakas from dale of suit to date of judgment — Such 
payments cannot form part of scheme and can be 
recovered by way of execution of decree — Amounts 
becoming due subsequent to decree cannot be recovered 
by execution. (Vol 24) 1937 Mad 326 (327). 

[12] Scheme decree clause directing trustees to make 
payment to treasurer — Failure by trustees to make 
collections and payment — Proper remedy is not by ap- 
pointment of receiver in execution but by a suit under 
S. 92. (Yol 23) 1936 Mad 581 (583) ; 59 Mad 751. 

[13] Direction in scheme decree in regard to realisa- 
tion of trust properties including certain amount as 
belonging to trust held not money decree and not execut- 
able. (Vol 29) 1942 Mad 748 (750, 751). 

[14] Where a decree provides for a scheme, the 
proper way of dealing with such decree is to separate 
scheme part from the rest of the decree and when that 
is done, no provision in the scheme part is executable. 
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'whether it is directory or declaratory, (Vol 24) 1987 
Mad 326 (327)'i< (Vol 25) 1938 Mad 266 (256)* (Vol 23) 
1936 Mad 581 (581): 69 Mad 751*(1933) 1933 Mad W N 
183 (184). 

[15] Temple scheme entrusting Subordinate Judge 
with appointment of trustees — Judge fixing certain date 
for hearing and on that day appointing certain persons 
as trustees — Other candidates applying for caueeUation 
of order on ground that they were informed (by whom 
they could not tell) that petition was adjourned — Judge 
acts as a Court and not as a 'persona destgnata — Order 
held could not be cancelled under inherent jurisdiction. 
(Vol 26) 1939 Mad 969 (971). 

[16] High Court can modify or alter rules framed by 
scheme of management of an institution. (Vol 13) 1926 
Bom 179 (186). 

[17] A scheme cannot be modified in execution pro- 
ceedings. A separate suit will lie to modify the scheme 
or to clear doubtful points. (Vol 1) 1914 Low Bur 226 
(228). 

17. Section is mandatory — Sub-s. (2) — [1] The 
provisions of S. 92 are mandatory. It is not merely 
the right of the plaintifi that has to be looked to but 
also the nature of the relief which the plaintiff seeks 
and if the relief asked for is one which is specified in 
Bub-s. (1) the direction laid down in the seofion must 
be obeyed. (Vol 6) 1939 All 203 (206). (A suit by a 
plaintiff for accounts from the defendants who were 
managing certain wahf property as trusteef^under a 
compromise comes witUin S. 92.)*(Vol 14) 1927 All 626 
(629) : 49 All 191. (Suit not constituted as required 
by S. 92 — Question of the true nature of an endow- 
ment cannot be decided.) * (Vol 6) 1918 All 2 (8) : 41 
All 1 * (Vol 2) 1915 Bom 38 (39, 40) : 39 Bom 680. 
(Collector’s consent depending on Court’s decision about 
applicability of the section is no consent.) * (Vol 4) 
1917 Cal 678 (678, 679) (Vol 6) 1918 Mad 1179 (1181) 
* (Vol 12) 1925 Pat 644 (547) : 4 Pat 741. 

[2] When the Disirict Judge exercises any of the 
powers vested in him under S, 92 without a suit, he acts 
without jurisdiction and the High Court in its revi- 
Bional jurisdiction can set aside the order of the District 
Judge suspending a Mohunt on a mere report when 
there was no suit before him under S. 92, (Vol 6) 1918 
All 218 (219). 

18. Suit if can be instituted in forma pauperis, — 
[1] A suit under S. 92 cannot be institute in forma 
pauperis. The sanction granted by the Legal Bemem- 
brancer to institute such a suit cannot be a good per- 
mission until, at the time of granting it, the fact that 
the plaintiffs were paupers had been brought to his 
notice. (1912) 16 Oudh Cas 202 (206, 206). 

19. Suit must be for reliefs specified. — [1] It 
is only where the suit is for one or more of the reliefs 
in S. 92 (1) that it must be brought under that section, 
(Vol 6) 1918 Cal 483 (483) © (Vol 12} 1926 AU 683 
(686) : 47 All 770. (Beliefs declaring alienations in- 
valid.) * (Vol 11) 1924 All 860 (851) ; 46 AU 813. (Suit 
lies by some members of the public for demolition of 
oonstructionB raised on waqf property.) * (1911) 33 
All 660 (664). (Suit for declaration hut not a suit for 
possession of certain property alleged to be wagf,) * 
(Vol 27) 1940 Bom 242 (246). (Suit for declaration that 
jBuit property belonged to religious institution of Bam- 
dwara sect coupled with prayer for injunction and 
accounts — Claim for accounts deleted — Suit held fell 
under S 92.) * (Vol 6) 1918 Bom 134 (136) ; 42 Bom 
742. (Suit to recover trust property from persons claim- 
ing as trustees is governed by S. 92.) * (Vol 31) 1944 
W 133 (186) ; I L B (1944) 1 Cal 329 * (VqI 6) 1919 

(WuA?/— Mortgage by manager — gait 


to set aside alienation and for restoration of property 
trust is maintainable.) * (Vol 12) 1925 Mad 689 (689, 
690). (Suit to recover trust property transferred by 
trustee.) * (Vol 4) 1917 Mad 214 (217). (Claim of 
reversioners for possession of a pubUc trust on aliena- 
tion made by Hindu widow.) * (Vol 21) 1934 Nag 48 
(60). (Possession from person appointed manager, 
but wrongfully taking possession and misma- 
naging can be granted under S, 92.) * (Vol 1) 
1914 Low Bur 169 (171) : 7 Low Bur Bul 333. (Suit 
against trustees under S. 92 compromised — Old trustees 
discharged without taking accounts and new trustees 
appointed — Beneficiaries* suit for setting aside decree 
discharging old trustees on ground, of collusion, involv- 
ing taking of accounts falls under Section 92.) 

[2] Belief claimed not one mentioned in section — 
Section 92 does not apply. (Vol 6) 1919 Lah 190 (191) 
* (Vol 4) 1917 All 123 (124) ; 39 AU 651. (Suit for the 
partition of the right of management and superinten- 
dence in respect of property of a temple.) * (Vol 26) . 
1939 Bom 364 i35S). (Hindu disposing of his property 
in favour of charitable institution by will and trust 
deed — Will providing certain sum as maintenance for 
his widow — Bait by widow, in spite of trust, for main- 
tenance suitable to her according to Hindu law.) ^ 
(Vol 17) 1930 Bom 167 (168), (Prayer for declaration 
that property is public charitable property and not 
personal property of defendant.) * (Vol 16) 1929 Bom 
163 (164, 165), (Suit by religious institution against 
trustees not of institution but of different fund for 
recovering certain portion of the fund.) * (Vol 29) 1942 
Cal 343 (347) ; I L B (1942) 1 Cal 211 * (Vol 17) 1930 
Cal 787 (795) : 58 Cal 474. (Suit for declaration that 
property is wakf.) * (Vol 6) 1918 Cal 483 (483). (Suit 
by the worshippers of temple for declaration that certain 
land is temple land and for an injunction restraining 
defendant’s alienation of the same.) * (Vol 3) 1916 Cal 
712 (713). (Suit for mere declaration of being a mut- 
tawali without claiming possession is not tenable.) * 
(1985) 62 Cal L Jour 153 (166). (Section does not 
apply where plaintiff comes to Court alleging that he is 
the Mohunt rightly appointed to that office and that 
he, as a shebait of the deities named in the cause title 
to the plaint, is entitled to the properties and asked to 
be put into their possession.) * (Vol 6) 1919 Lah 190 
(191), (Suit by worshippers at a mosque to set aside 
an alienation of the wakf property by the trustee.) * 
(Vol 30) 1943 Mad 466 (469) : I L B (1943) Mad 619 
(FB), (Suit by trustees of one temple against trustees of 
another temple for account and recovery of collections 
made by latter on behalf of former.) * (Vol 13) 1926 
Mad 280 (280). (Founder appointing himself to be 
trustee and after his death, his heirs — Founder’s 
widow alii^nating trust property — Beversioners tp 
challenge alienation by widow must obtain sanction 
under S, 92 and get the widow removed from trustee- 
ship.) (Vol 4) 1917 Mad 214 (215). (Suit to establish 
daiin to trusteeship on ground that person in possession 
is not rightful trustee.) * (Vol 4) 1917 Mad 112 (119, 
120): 40 Mad 212(FB). (Alienation by Temple Committee 
of offerings to deity is invalid — Buit for declaration 
of its invalidity without sanction is maintainable.) * 
(Vol 21) 1934 Nag 48 (50). (Money decree cannot be 
claimed under S. 92.) * (Vol 20) 1933 Pat 246 (247) : 
13 Pat 65. (Suit for permanent injunction restraining 
defendant from preventing general public from going to 
certain place for puja.) * (Vol 12) 1925 Pat 544 (647) s 
4 Pat 741. (Suit for establishing right to office of mut- 
walli.) * (Vol 6) 1919 Low Bur 66 (67, 68). (Suit to 
enforce right to exclusive worship.) 

[3] Suit not specifically asking for r^ef mentioned 
in S, 92 but doing so by imphoation — Sanction is 
necessary. (Vol 14) 1927 Mad 886 (886). 
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[4] Relief claimed by plaintifi in efiect nothing more 
than prayer for framing scheme for reconstitution of 
obsolete temple office — Consent of Advocate-General 
under S* 92 is necessary. (Vol 26) 1939 Mad 102 (105). 

[5] Issue as to trust character of properties incidental 
— Main relief by way of scheme for management — Suit 
not maintainable without sanction under S. 92 — De- 
claration as to trust character held could not be given. 
(Vol 22) 1935 Mad 855 (856). 

[6] Question whether particular property appertains 
to public trust or whether trustee has been vaildly 
appointed or not can be determined in suit under S. 92 
if determination of such questions is necessary to grant 
reliefs which properly come under S 92. (Vol 28) 1941 
Gal 68 (72). 

[7] An omission as regards relief, if material, afiects 
the suit — ^An addition of a claim does not make the 
whole suit liable to be dismissed. (Vol 15) 1928 Mad 
205 (207)'Ji (Vol 12) 1925 All 683 (684): 47 All 770. 
(Section 92 — Suit under — Claim for possession included 
— Plaint should not be returned.) 

[8] A suit for removal of a Mahant from the Gadi 
and for a declaration that the property under his control 
is a trust property must be brought in conformity with 
S. 92 (1). (1910) 13 Oudh Cas 177 (178, 179). 

[9] One out of about four lambardars and two other 
residents of a village sued for the removal of the Bliai 
or Mahant of a Dharmasala and for the cancellation 
of alienations of the endowed property effected by him. 
Heldj that the sanction of the Collector was necessary. 
(1910) 1910 Pun L Re No. 198 page 566. 

[10] In proceedings under S. 92, Civil P. 0. onus of 
establishing case for reliefs asked for is on plaintiff — 
Onus is immaterial when evidence on both sides is 
adduced. (Vol 24) 1937 Cal 67 (70, 71) ; I L R (1937) 
1 Cal 515. 

20. Clause (a) — ^Removing trustee. — [1] Suit to 
remove trustee can be instituted only under S. 92. (1913) 
35 All 98 (101). (Suit for removal of mutwalli.)® (Vol 
9) 1922 All 499 (500) : 44 AU 721. (Trustee appointed 
by founder cannot be removed by him except under 
S. 92.)«t (Vol 5) 1918 Bom 134 (136, 137) : 42 Bom 
V42«3& (Vol 5) 1918 Lab 76 (77, 78). (Suit by alleged 
gaddinashin of takia to eject trespasser — Trespasser found 
io be trustee and manager of wakf property — Sanction of 
Collector is necessary — Absence of sanction — Suit is not 
maintainable.)* (Vol 6) 1919 Mad 515 (624) : 42 Mad 
161* (Vol 6) 1919 Mad 159 (169): 42 Mad 668. 
(Appointment of trustee by temple committee if not in 
good faith can be questioned in suit.)* (Vol 2) 1915 
Mad 1044 (1047)* (Vol 24) 1937 Oudh 381 (883, 384) ; 
13 Luck 623. (Application to be appointed as trustee — 
Purpose of application being removal of trustees — S. 92 
bars application.)* (Vol 21) 1934 Pat 321 (323). 

[2] In suit under S. 92 person appointed trustee by 
compromise — Trustee adjudged insolvent ^ Application 
to remove him is not in continuation — Fresh suit lies. 
{Vol 2) 1916 All 336 (336). 

[3] Suit to remove person who is de facto and not 
de jtvre trustee falls under S. 92. (Vol 5) 1918 Lab 146 
<147) ; 1918 Pun Re No 97. 

[4] Defendant claiming under trust — Plaintiff chal- 
lenging defendant’s appointment as trustee — Suit under 
S. 92 is maintainable. (Vol 12) 1925 Cal 1106 (1107). 

[6] Suit to remove Sajjadahnashin from his office 
when there is breach of trust does not lie under S. 92. 
<1909) 6 All L Jour 632 (635). 

[6] Sajjadahnashin, if of immoral character and re- 
pugnant to public, can be removed. (Vol 19) 1932 Pat 
33 (52) : 11 Pat 288. 

[7] Suit for removal of Mahant — Consent given in 
by some plaintiffs to noaintaiu original Mahant 


— ^Consent does not affect validity of suit or jurisdiction 
to hear appeal. (Vol 4) 1917 Oudh 375 (376) : 20 Oudh 
Gas 49. 

[8] Constant visitors of trust temple, who are- also 
close relatives of founder can sue for trustee’s removal. 
(Vol 16) 1929 All 433 (434). 

[9] Persons who are not trustees can sue for removal 
of trustees without asking for possession. (1911) 21 Mad 
li Jour 450 (451). 

[10] Next reversioner can sue under S. 92 for 
removal of widow holding hereditary office of trustee. 
(1913) 25 Mad L Jour 373 (374, 378). 

[11] Founder of trust or his heirs may sue for 
removal of trustee. (Vol 7) 1920 Cal 210 (215). 

[12] Scheme originally drawn up in proceeding under 
S. 92 — Application for removal of trustee and appoint- 
ment of another to District Judge — District Judge has 
no jurisdiction in the matter — Proper procedure is by 
■way of suit after obtaining sanction under S.92. (Vol 22) 
1935 AU 273 (275)* (Vol. 23) 1936 All 97 (102) : 58 All 
538. (High Court cannot take action on miscellaneous 
application for amendment nor pass orders under in- 
herent jurisdiction.) * (Vol 13) 1926 Mad 330 (130) © 
(Vol 29) 1942 Oadh 135 (137, 139) ; 17 Luck 391. 

[13] Power given to Distciet Judge under scheme to 
suspend and remove any trustee for specific reasons — 
District Judge can very weU remove aU trustees even for 
dishonesty or breach of trust — ^Removal of trustee under 
scheme for breach of trust is not contrary to S. 92 — 
Power to remove trustee must include power to suspend 
him. (Vol 24) 1937 Bom 124 (126, 127). 

[14] The question whether there are sufficient 
grounds for the removal of a trustee is within the 
judicial discretion of the Court and the Court will be 
guided by considerations of the welfare of the trust. 
(Vol 7) 1920 Cal - 210 (215) * (Vol 28) 1941 Bom 317 
(322) : I L R (1941) Bom 556 * (Vol 16) 1928 Cal 225 
{226)*(Vol 11) 1924 Cal 1024 (1025) * (Vol 7) 1920 Cal 
379 (380) : 47 Cal 866. (Removal of trustee— Mahome- 
dan waqf — Power of Court to remove mutawalU and 
appoint a stranger as such.) * (Vol 12) 1925 Mad 1011 
(1012). (Trustees who have not misappropriated any funds 
and who are interested in maintaining temple should not 
be remoTed.)*(Vol 5) 1918 Mad 56 (59 60). (A hereditary 
trustee is liable to be removed, if his continuation in 
office is likely to endanger the interests of the institu- 
tion.) 

[15] Charitable trusts — Court has to consider in- 
terests of the public for whom trust is ordered. (Vol 21) 
1934 PC 53 (54) (PC). 

[16] Not the views of majority of persons entitled to 
sue but the original purposes of trust must be looked to. 
(Vol 13) 1926 Lah 100 (107, 108) : 7 Lah 275. 

[17] Suit for removal of trustee — It is to the interest 
of the public to have it determined whether the defen- 
dant was guilty of having committed a breach of trust, 
malfeasance, misfeasance and misappropriation and 
whether he was at all competent to tnanage the affairs 
of the trust. (Vol 31) 1944 Pat 115 (116, 117). 

[18] It is not every mismanagement or neglect of 
duty which will induce the Court to remove a trustee. 
There must be such gross negligence or misconduct as 
to evidenciB a want ^ither of capacity or of fidelity 
which is calculated to put the trust in jeopardy. (Vol 
1928 Cal 225 (226)*(Vol 18) 1931 PC 121 (123): 63 All 
910 : 58 I A 460 (P 0). (Misappropriation of trust 
funds.) * (Vol 16) 1929 All 433 (436). (Trustee’s being 
guilty of neglect of his duty in not keeping proper 
accounts is not adequate cause for his removal from 
office.) * (Vol 28) 1941 Bom 817 (322) : I L R (1841) 
Bom 556*(Vol 18) 1931 Bom 170 (172). (Misconduct.)© 
(Vol 11) 1924 Cal 1024 (1026). (Trustee can be removed 
on grounds of grave mismanagement.) * (Vol 5) 191R 
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Mad 56 (59, 60). (Want of capacity to manage trust 
property is ground for removal.) 

[19] Evidence not justifying removal on ground of 
misconduct or negligence — Trustee may be removed if 
the interest of institution is being served. (Vol 12) 1925 
Mad 1070 (1078) (FB) ^ (Vol 6) 1919 Mad 575 (578) ^ 
(Vol 2) 1915 Mad 1044 (1047) fP fVol 13) 1926 Mad 
1150 (1153). 

[20] A trustee may be removed if he fraudulently 
misapplies the revenues of the trust property and gross- 
ly misbehaves himself in the execution of the trust. 
(Vol 15) 1928 Cal 225 (226) ^ (Vol 5) 1918 Mad 1155 
(1157). (Misconduct.)'$< (1910) 20 Mad L Jour 720(727). 

[21] Suit to remove mahant — His fitness to remain 
in ofdce in issue — His moral character can be consi- 
dered. (Vol 27) 1940 P C 24 (27) : I L B (1940) Kar 
P C 47 ; I L B (3 940) 1 Cal 266 : 67 Ind App 32 (PC). 

[22] Trustee’s false assertion of ownership of trust 
property is sufficient ground for his removal. (Vol 9) 
1922 P C 325 (332) : 45 Mad 565 : 49 Ind App 237 
(PC) ® (Vol 11) 1924 Lah 107 (108) : 4 Lah 364 ^ 
(Vol 16) 1929 Mad 635 (638) (Mutav7ali devoting bulk 
of income to himself and treating property as his own.) 
3<(Vol 14) 1927 Mad 1033 (1034). (Trustee’s personal 
acts or omissions and not those of his predecessor 
should be considered.) ^ (Vol 32) 1945 Kag 64 (66) : 
I L E (1944) Nag 788. (Shebait setting up private 
ownership and denying obligations of office.) ^ (Vol 21) 
1934 Pesh 57 (63). 

[23] Mere assertion by trustee that trust properties 
are private properties is not sufficient ground for his re- 
moval. (Vol 28) 1941 Cal 68 (74) ^ (Vol 15) 1928 Mad 
879 (886). 

[24] Pounder trustee spending about seven lacs on 
trust— His removal from trusteeship is drastic and can- 
not he readily justified in the interest of charity. (Vol 31) 
1944 P C 39 (41) : 71 Ind App 47 : 1 L B (1944) Kar 
P C 193 (PC). 

[25] Secular and religious duties of mahant in temple 
interdependent and inseparably blended — Civil Court in 
suit under S. 92 will have jurisdiction, in proper case, to 
remove him from performance of both functions. 
(Vol 27) 1940 P 0 24 (29) ; I L B (1940) Kar P C 47 : 
67 Ind App 32 : I L B (1940) 1 Cal 266 (PC). 

[26] Suit for removal of trustee — Transferee from 
trustee is not necessary party. (Vol 25) 1938 Cal 278 
(281). 

[27] Bona fide suit for removal of trustee on sub- 
stantial allegations — Plaintiffs are entitled to costs out 
of trust estate. (1936) 63 Cal L Jour 573 (578). 

21, Clause (b)— Appointment of new trustee 

[1] Suit for appointment of new trustees on ground 
that there do not exist any lav^ful trustees falls within 
S. 92. (Vol 25) 1938 Bang 339 (341, 342) * (1903) 26 
Mad 450 (452, 453) ^ (1911) 21 Mad L Jour 450 (451). 

[2] Person claiming to be trustee of fund — Proper 
remedy is suit under S. 92 and not application under 
Trusts Act (1882), S. 34 or S. 74. (Vol 21) 1934 Oudh 
118 (121) : 9 Luck 507. 

[3] Clauses (a) and (b) of S. 92 are distinct and the 
appointment of a new trustee is not limited to cases 
where it is necessary because of the removal of an old 
one. (Vol 17) 1930 Mad 226 (228). 

[4] Under Mahomedan law, Court has power of 
appointing mutawalli directly without his having 
recourse to S. 92. (Vol 17) 1930 Mad 226 (228)*(Vol 15) 
1928 Cal 368 (370) : 55 Cal 1284 © (Vol 20) 1933 Lah 
27 (28). 

[5] Suit by descendant of founder for declaration of 
being mutawali and for injunction .against defendants 
adapted mutawali by District Judge in another suit 
”5T^^,li?!3boxdmate Judge eannot supersede District 

' , , - 'f, 1 ' I ”* " ' 


Judge’s order — Held further wakf being found to be 
public trust, plaintiff’s remedy was by suit under S. 92 
and get herself appointed on strength of her preferential 
right. (Vol 3) 1916 Cal 894 (900) ; 43 Cal 467. - 

[6] In appointing new trustees, Court is entitled to 
take into consideration not merely the wishes of the 
founder but also the past history of the institution. 
(Vol 3) 1916 P C 132 (135) : 43 Ind App 127 ; 43 Cal 
1085 : 8 Low Bur Bui 517 (P C). 

[7] Will directing appointment of members of testa- 
tor’s family as members of committee — Suitable persons 
not available — Strangers may be appointed, (Vol 6) 1919 
All 83 (89). 

[8] Association with institution is factor to be con- 
sidered .in appointing manager of institution. (Vol 28) 
1941 Bom 317 (322) : I L E (1941) Bom 556. 

[9] Appointment of representative of community on 
Board of Trustees when such community has con- 
tributed largely is not improper. (Vol 7) 1920 Mad 146 
(146). 

[10] Once a clear case is made out for Court’s inter- 
ference under cl, (b) the form of the final order should 
be governed by what appears to be in the interests of 
the institution. (Vol 22) 1935 Pat 111 (116) : 14 Pat 
879. 

[11] Trust-deed enjoining only one trustee at a time 
— Additional trustees can be appointed by Court if 
interests of institution demand it — -Bights of members 
of family to take part in management should be res- 
pected. (Vol 15) 1928 Mad 965 (957) ^ (Vol 13) 1928 
Mad 1150 {1153)e&(Vol 7) 1920 Mad 146 (146). 

[12] When new trustees are appointed direction to 
deliver property to them can be given. (Vol 6) 1919 All 
83 (89). 

[13] New trustee appointed — He is entitled to trust 
property — Possession not given— He is entitled to bring 
suit in ejectment. (1903) 26 Mad 450 (452, 453). 

[14] New trustees appointed — Possession to them can 
be given in execution, (Vol 31) 1944 Oudh 289 (289) : 
20 Luck 32. 

22. Clause (c) — Vesting property. — [1] Words 
“vesting any^roperty in a trustee” refer to cases where 
new trustee is appointed and are not intended to cover 
cases in which it is sought to recover possession of the 
trust property by ejecting trespassers who are wrong- 
fully in possession of it. (Vol 19) 1932 Bang 132 (136) : 
10 Bang 342 ^ (Vol 4) 1917 Mad 112 (119) : 40 Mad 
212 (F B). 

23. Clause (d)— ^Directing accounts. — [1] Sec- 
tion 92 is wide enough to entitle the Court to direct an 
account against a trustee and to order him to pay the 
amount found due upon taking those accounts, (Vol 2) 
1915 All 69 (69). 

[2] Suit by general trustee against subordinate trustee 
for recovery of balance of amount due by defendant and 
not paid to temple — Suit is bad for want of sanction. 
(Vol 8) 1921 Mad 479 (479) (F B). 

[3] Suit by trustees against co-trustee for ac^unts 
can be instituted only in conformity with S. 92, Cl, (1). 
(Vol 8) 1921 Mad 696 (699). 

[4] Scheme suit — Decree for damages for loss by 
trustee’s misconduct cannot be passed. (Vol 13) 1926 
Mad 509 (510). 

[5] In a suit by a trustee to recover trust property 
a prayer for accounts of the trust property cannot be 
asked for in the Privy Council appeal for the Jfrst time. 
(Vol 28) 1941 P C 1 (6) : 67 Ind App 448 : I L B (1941) 
Mad 175 : I L B (1941) Kar P C 1 (P 0). 

[6] Inquiry into state of accounts under S. 92 for 
ascertaining trustee’s liability is covered by B. 42, 0. 21, 
(Vol 4) 1917 All 163 (154). 

[7] Suit for removal of trustee — Decree can be given 
to him for amount due to him on taking account though. 
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bi 3 claim against trust is barred by limitation. (Vol 3) 
1916 Mad 720 (723) : 39 Mad 365. 

[8] A direction for accounts in a suit in whicli the 
administrator of the estate is not made party as such 
administrator must necessarily be fruitless. (Vol 2) 1915 
Low Bur 67 (69). 

24. Clause (f)— Authorising alienation. — [1] A 
sanction given by the District Judge on an application 
by the mutwalli may be sufficient authority for the 
miiUoalli for letting out the waq^f iDroperty for more 
than three years. It is not necessary to bring a suit 
under S. 92, Civil P. C., for obtaining such sanction. 
(Vol 7) 1920 Cal 129 (130) : 47 Cal 592. 

25. Clause (g) — Settling scheme. — [1] In set- . 
tling a scheme of management the Court has a wide 
discretion; the wishes of the founder regarding the 
management if conformable to the changed conditions 
and circumstances of the present day as well as the 
past history of the institution, might be taken into con- 
sideration; but the primary duty of the Court is to con- 
sider the general interests of the body of the public for 
whose benefit the trust is created and the Court might 
vary any rule of management which it finds to be im- 
practicable or unsuited to the best interests of the insti- 
tution. (Vol 3) 1916 P 0 132 (135, 136) : 43 Ind App 
127 : 43 Cal 1085 : 8 Low Bur Bui 517 (P C). (Case of 
Mahomedan mosque.) ^ (Vol 33) 1946 P C 34 (35) (P Cj. 
(New scheme framed trial Court — Scheme approved 
by Chief Court but inconsistency in Chief Court’s judg- 
ment — Held, in spite of inconsistency, Privy Council 
will not disturb safeguards in scheme.) (Vol 16) 1929 
P 0 27 (29) (P 0), (Settlement of scheme for conduct of 
institution — Interest of beneficiaries should be protected 
from waste.) ^ (Vol 4) 1917 All 331 (334) ^ (1906) 8 
Bom L B 756 (757) ^ (Vol 29) 1942 Cal 343 (350) : 

I L B (1942) 1 Cal 211. (Essence of S. 92 (1) (e) and (g) 
is directions from the Court concerning the manage- 
ment of the trust — A direction that in the administra- 
tion of the trust the trustee should do a certain thing 
or abstain from doing a certain thing is not alien to a 
scheme of management.) (Vol 13) 1926 Mad 1150 
(1153)15 (Vol 9) 1922 Mad 409 (411). (Hereditary 
trustee — Court cannot impose control not part of ori- 
ginal trust — But S. 92 gives Court very wide powers.) >5 
(Vol 4) 1917 Mad 426 (428). (In absence of evidence of 
intentions of founder ^ast user how far useful in fram- 
ing scheme pointed out.) (1913) 24 Mad L Jour 199 
(204) (P C). (The High Court has a large discretion in 
the matter of sanctioning a scheme for the management 
of a temple and of its funds.) 

[2] A Court in framing a scheme must have regard to 
the existing rights of individuals to the trusteeship. 
But Courts are generally averse to the creation of a 
hereditary right to the office of a public trustee. (1912) 
23 Mad L Jour 134 (141, 152). 

[3] Court’s jurisdiction to frame a scheme under 
S. 92, Civil P. C., is not excluded by the fact that the 
temple for which the scheme is to be framed is one 
subject to a Temple Committee but in framing the 
scheme the Court should not unduly interfere with the . 
power entrusted by the statute to the Committee, e. g,, 
by appointing a Board of Control between the trustees 
and the Temple Committee. (Vol 4) 1917 Mad 551 
(659, 560) : 39 Mad 700. 

[4] Temple owned by one caste but subject of public 
charitable trust — Scheme under S. 92 can be framed. 

MVol 4) 1917 Mad 426 (427, 428). 

[5] Scheme for management — Court is not bound to 
follow terms of grant. (Vol 19) 1932 Pat 33 (54) ; 11 
Pat 288. 

[6] Court has power to disregard arrangement in 


wdkfnamah but should not do so as a general rule. 
(Vol 10) 1923 Pat 420 (421, 422). 

[7] The Court while sanctioning a scheme under this 
section, may provide for the appointment of a new or 
additional trustee and such new appointment may not 
be in conformity with the original constitution of the 
trust or with its rules. (1905) 28 Mad 319 (323) >5 
(1912) 23 Mad L Jour 134 (141, 152). (Courts in India 
have the same powers as the Courts of Chancery in 
England to appoint additional trustees even where there 
are hereditary trustees.) 

[81 Scheme for mosque with largely predominating 
majority of Bengalee worshippers should provide majority 
of Bengalee trustees. (Vol 11) 1924 Bang 134 (135). 

[9] Eraming scheme may involve removal or appoint- 
ment of trustees. (Vol 28) 1941 Bom 317 (321) : I L B 
(1941) Bom 556. 

[10] Association of strangers with trustee likely to 
lead to friction should be avoided. (Vol 6) 1919 Mad 
575 (578) : 42 Mad 283. 

[31] The relief by way of settlement of a scheme does 
not depend upon any charges against the trustees. If mis- 
management is averred and a large surifitis is left after 
meeting the expenditure to seek the aid of the Court to 
frame a proper scheme to render the recurrence of the 
state of a&airs impracticable that is sufficient to seek the 
aid of the Court. (Vol 3) 1916 Mad 318 (320). 

[12J Trustee not guilty of mismanagement or mis- 
appropriation — Still Court may frame scheme Cor better 
management. (Vol 6) 1918 Oudh 207 (210) >5 (Vol 4) 
1917 Mad 389 (390) : 40 Mad 110. (Scheme can be 
framed to avoid uncertainty and future disputes though 
no misconduct is proved — In such case trustees need not 
be removed.) 

[But see (Vol 15) 1928 Mad 401 (402). (No scheme 
can be framed if malversation, mismanagement, misap- 
propriation’ or adverse claim of title is not proved.)] 

[13] Allegations of malversation on the part of the 
trustees afford no ground for a modification of the 
scheme though they may sustain a suit for their 
removal from office. (Vol 3) 1916 Mad 530 (530, 531). 

[14] Temple having temple properties and kattalai 
properties dedicated for special purposes — Separate 
schemes should be framed for each. (Vol 15) 1928 Mad 
955 (956). 

[15] Settlement of a scheme when there may never 
be any property to which it may be applied is premature. 
(Vol 2) 1915 Low Bur 67 (70). 

[16] Court should enquire what properties belong to 
the charity and for this purpose, may go into questions 
not directly arising in suit. (Vol 8) 1921 Mad 563 (565). 

[17] A scheme which does not ascertain the income 
of the properties of the trust, the expenses and the 
remuneration of the person in charge thereof is 
inadequate and unsatisfactory scheme. (Vol 5) 1918 Mad 
1006 (1009) ^ (Vol 4) 1917 Mad 355 (358). 

[18] The Court should provide for somebody to* 
supervise the administration by the trustees where there 
are several trustees. All of them should not participate 
in every detail of the administration. (1912) 23 Mad L 
Jour 134 (141, 152). 

[19] But Court cannot be invested with wide general 
powers over institution — Such clause in scheme is ul^'a 
vires, (Vol 22) 1935 Mad 474 (475). 

[20] The Court can provide that any person interested 
besides the trustee shall be at liberty to apply to the 
Court for directions to carry out the scheme. (Vol 26) 
1939 Mad 605 (606, 607, 608) ® (Vol 17) 1930 Mad 918 
(920, 921) : 54 Mad 315. (Scheme providing that Court 
should fill up vacancies occurring in office of trustees 
appointed for five years — Such provision does not 
amount to modification of scheme and so Court can 
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entertain application to fill up vacancies.) •$< (Vol 10) 
1923 Pat 420 (421, 422). 

[21] In the undermentioned cases it has been held 
that a reservation of a right to a person to ask the 
Court by way of application for a relief coming within 
S. 92 is ultra vires, (Yol 22) 1935 Mad 474 (476) 
(Vol 16) 1928 Mad 268 (271) : 29 Cri L Jour 422 © 
(Vol 13) 1926 Mad 666 (665) ^ (Vol 13) 1926 Mad 557 
(567, 558) ^ (Vol 18) 1931 Nag 82 (82) (F B). 

[22] A contrary view is taken in the following oases. 
(Vol 5) 1918 Cal 530 (531) *5 (Vol 21) 1934 Pat 443 
(446). 

[23] The following oases held that a reservation of a 

right to seek by way of ap^hcationf a modification or 
•alteration of the scheme later on is ultra vires, (Vol 31) 
1944 Mad 421 (421) (Vol 16) 1929 Mad 625 (626) ^ 
(Vol 14) 1927 Mad 1073 (1078) : 51 Mad 31 (F B) ^ 

(Vol 13) 1926 Mad 559 (660, 561) ; 49 Mad 680 ^ 

(Vol 16) 1929 P^ang 20 (20) : 6 Bang 594 •$< (Vol 22) 
1935 Sind 210 (210, 211) : 29 Sind L B 308 (Vol 14) 
1927 Sind 1 (10) : 21 Sind L B 220, 

[But see (Vol 9) 1922 Mad 413 (414).] 

[24] The undermentioned, cases have taken a con- 

trary view. (Vol 33) 1946 All 148 (149) ; I L B (1946) 
All 107 * (Vol 23) 1936 All 97 (100) : 58 All 638 © 

(Vol 18) 1931 Bom 391 (394, 396) : 56 Bom 414 © 

(Vol 18) 1931 Bom 388 (389) © (Vol 28) 1941 Cal 618 
(622). 

[26] The undermentioned cases^held that a scheme 
once framed by the Court can be modified or altered by 
the Court on sufficient grounds. (Vol 23) 1936 All 97 
(101) : 58 All 638 © (Vol 11) 1924 Cal 330 (331) © 
(1913) 36 Mad 364 (368, 369). (A scheme framed by a 
Court under S. 92 bars a subsequent suit by a trustee 
not a party to the scheme suit, to establish his private 
rights to trust, which if established, would interfere with 
^ charitable scheme made by Court.) © (1905) 28 Mad 
319 (325) © (Vol 27) 1940 Oudh 421 (423) : 15 Luck 
730 © (Vol 22) 1935 Pat 88 (89, 90) © (Vol 29) 1942 
Bang 75 (75, 76), 

[26] Appointment of a trustee— Provision in scheme 
giving authority to Court to appoint new trustee in 
place of deceased trustee — No modification of original 
scheme — Provision is not ultra vires. (Vol 24) 1937 
Oudh 193 (194) : 13 Luck 81. 

[27] Liberty to apply reserved in scheme to certain 
persons — No others can apply. (Vol 17) 1930 Mad 226 

[28] Public trust — Scheme for management settled 
in decree in suit under S. 92 — Alteration of scheme by 
persons not parties to previous decree — Suit under 
S. 92 is only remedy. (Vol 32) 1946 Sind 177 (180) ; 
I L B (1945) Kar 224. 

[29] Power to alter or modify— Any person interes- 
ted in the Institution can apply to modify scheme 
even if he was or was not party or representative to 
suit in which scheme was originally framed, (Vol 24) 
1937 Bom 124* (129). 

[80] Where an institution is governed byisoheme, the 
power of Court to deal with matters arising under it 
being dependent upon the scheme itself, it has no juris- 
diction to interfere except by some method provided by 
/scheme itself even where trustee omits to comply with 
terms of scheme. (Vol 16) 1929 Mad 626 (627). 

[31] Scheme under B. 92 is to be interpreted like an 
Act» and where District Court is referred to it is not 
the person but the tribunal that is meant. (Vol 11) 1924 
Mad 369 (370, 871) : 47 Mad 139. 

[32] As reasonable a construction as possible should 

he given to the scheme when the provisions are doubtful 
fx [Vol 1) lJU Low Bur 226 (228). 


[33] Scheme can be formed only if trust is public 
one, (Vol 21) 1934 All 315 (317). 

[34] Where the gift was a private trust, the settle* 
ment of a scheme under S. 92 could not be ordered. 
(Vol 9) 1922 P 0 253 (256) : 49 Ind App 100 : 49 Cal 
459 (P C). 

[But see (Vol 24) 1937 Cal 338 (341) : I L B (1937) 

2 Cal 105. (Private trust — Civil Court is competent to 
entertain suit to establish scheme for administration of 
private debutter.)] 

[35] Alterations in a scheme of management pro- 
vided by the consent of all the persons interested in the 
endowment can be made only by a suit filed under 
S. 92 of the C. P. 0. Where the scheme is the result of 
an award it cannot be altered by the consent of the 
parties. (Vol 6) 1919 Mad 731 (731, 732) (F B). 

26. Clause (h) — “Such further or other relief." 

[1] “Such further or other relief” must be read 
generis with Cls. (a) to (g). (Vol 19) 1932 Bom 66 (66) 
© (Vol 15) 1928 P 0 16 (18) : 65 Ind App 96 : 65 Cal 
519 (P C) © (Vol 12) 1926 All 683 (684) : 47 All 770. 
(Actual possession cannot be decreed against trans- 
ferees.) © (1909) 33 Bom 509 (528, 630) © (Vol 4) 1917 
Mad 112 (119) : 40 Mad 212 (F B). 

[2] In S. 92, Civil P. 0., the words “such further 
relief as the nature of the case may require" cover every 
subsidiary order or direction on any matter of detail 
necessary for carrying out the main purposes of the 
section. (Vol 4) 1917 All 336 (337). 

[3] Words ‘such further or other relief* do not imply 
some relief in addition to reliefs in Cls. (a) to (g)— 
Cls. (a) to (f) contemplate existence of trust whereas 
Cl. (g) refers to settling of scheme — Belief under 01. (h) 
does not fall under any of Cls. (a) to (g). (Vol 23) 1936 
Sind 179 (183) : 30 Sind L B 104. 

[4] A Court has inherent pow-er to pass a decree in a 
suit relating to trust, under S. 92 (h) appointing new 
trustees and directing old ones to deliver the properties 
to them. (Vol 6) 1919 All 83 (89), 

[5] Suit for declaration of invalidity of appointment 
of a trustee by temple committee and for injunction for 
restraining him from acting is one under S. 92 — Sanc- 
tion is essential — It is one for direction for administra- 
tion of public trust and falls under Cl, (1) (h) — It does 
not fall under Beligious Endowments Act (20 [XX] of 
1863), S. 14. (Vol 6) 1919 Mad 159 (160) : 42 Mad 668. 

[6] Suit against trustee of teinple for declaration that 
property in suit is public charif&ble property and in- 
junction restraining trustee alienating it — ^Belief claim- 
ed is covered by S. 92, Cl. (h),^ and sanction is 
.necessary. (Vol 23) 1936 Sind 179 (180, 183) ; 30 Sind 
L B 104. 

[7] Charitable trust — Belief claiming injunction 
restraining defendants from preventing plaintifis from 
enjoying the uses and objects to which the property is 
dedicated — Collector’s sanction is necessary for such 
suit. (Vol 17) 1930 Sind 204 (208), 

[8] Prayer asking that property should not be per- 
mitted to be sold falls within Cl. (h). (Vol 23) 1936 
Sind 179 (184) : 30 Sind L B 104. 

[9] Clause (h) does not make S. 92 applicable to 
suits against strangers — Person in possession asserting 
property as his but admitting that he is executing trust 
— Such person is not stranger and suit under S. 92 can 
be brought against him. (Vol 24) 1987 Smd 230 (232) : 

Sind L R 610. 

[10] Belief to compel trustee to cease spending wakf 
income on secular objects and to apply entire income te- 
religious purposes falls under S. 92 (1) (h) as it is of ^ 
same nature as contemplated in S. 92 (1) (e). (Vol 29) 
1942 Cal 343 (347) : I L R (1942) 1 Cal 211, 

[11] Successor Mahant bringing suit for possession of 
debutter property mortgaged by previous Mahant— 
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Section 92 (1) (h) is not applicable — Sanction under S. 92 
is not necessary for sucii suit. (Vol 24) 1937 Lah. 660 
(662). 

[12] A decree for payment of money is not outside 
S. 92. (Vol 14) 1927 Mad 416 (417). 

[13] Succession Act (1925), S. 307 (2) (ii) — Object of 
S. 307 (2) (ii) is to enable District Judge as Court of 
testamentary jurisdiction to see that transfer applied for 
is necessary in the interests of administration of estate 
— Society to whom property is bequeathed desirous of 
converting it into money — Proper course is not under 
S. 307 but a suit under Civil P. C., S. 92. (Vol 18) 1931 
All 212 (214) : 53 All 422. 

[14] Suit under S. 92 — No prayer for removal of 
"trustee — Eeeeiver can still be appointed by Court pen- 
dente lite. (Vol 10) 1923 Mad 224 (224). 

27. Costs, — [1] Absence of misfeasance — Jurisdic- 
tion of Court in the matter ends — Order for costs from 
estate of trust cannot be passed. (Vol 3) 1916 Pat 306 
(307). 

[2] It is not customary to make a trustee personally 
liable unless he has done something that is not merely 
technically "wrong but unreasonable and unrighteous. 
Where a trustee has utterly failed to carry out the 
-directions in a trust and takes up an obstructing atti- 
tude- during the course of litigation, Courts will be justi- 
fied in awarding costs against the trustee. (Vol 23) 1936 
Alad 495 (496, 497). 

[3] Under S. 10, Charitable and Eeligious Trusts Act 
(14 [XIV] of 1920), the Court trying a suit under S. 92, 
Civil P. 0., can direct the defendant either to furnish 
security for expenditure of the plaintiff’s suit or to depo- 
sit a sum from money in his hands as trustee. 

28. Declarations. — -tl] Section 92 pre-supposes the 
-existence of a trust, A suit for a declaration that cer- 
"tain property is trust property is not within the section. 
(Vol 29) 1942 Cal 1 (13) ; I L B (1941) 2 Cal 434. 
(Declaration as to validity of wakf and that suit pro- 
perties belong to wakf is beyond S. 92 — Court can grant 
relief even if some of reliefs claimed could only be ob- 
tained under S. 92.) ^ (1903) 25 All 631 (634) ^ (Vol 
27) 1940 Cal 236 (241) : I L E (1940) 1 Cal 14. (Be- 
>quest for education of Hindu boys and girls — Eepre- 
sentative suit on behalf of Hindu boys and girls for 
•declaration of trust in their favour — Suit does not fall 
under S. 92.) * (Vol 16) 1929 Lah 740 (741) ^ (Vol 15) 
1928 Lah 888 (889) © (Vol 14) 1927 Lah 350 (350, 
351) : 8 Lah 111 * (Vol 7) 1920 Lah 465 (455) (Vol 
6) 1919 Lah 56 (57) © (Vol 27) 1940 Mad 81 (81). (Suit 
by certain persons on behalf of villagers for declaration 
that alienations of temple property by pujaris thereof 
are void and not binding on temple is maintainable 
apart from S. 92.)* (Vol 20) 1933 Pat 246 (247) : IB Pat 
•65 * (Vol 13) 1926 Pat 321 (326) : 5 Pat 539 * (Vol 
29) 1942 Sind 137 (139) : I L E (1942) Kar 179. 

[But see (Vol 18) 1931 Sind 87 (88). (Suit for 
declaration that certain property is charitable trust 
property and for injunction against pnjari of temple 
against alienating same is governed by S. 92.)] 

[2] The section does not bar a suit for declaration 
4bat the plaintiff is duly constituted mahant. (Vol 3) 
1916 All 225 (225). 

[3] Section 92 has no application to a suit for a 
declaration that the plaintiff and the defendant axe co- 
mutwallis of wakf property and are entitled to 
manage it jointly. (Vol 6) 1919 All 335 (336). 

[4] Suit for declaration of right to appoint trustees 
by founder of trust after death of original trustees with- 
out appointing their successors is not covered by S. 92. 
.(Vol 14) 1927 All 257 (258) ; 49 All 435. 

[5] Public trust — Alienation by trustee — Suit for 
^declaration — Section 92 applies — Specific Belief Act, 


S. 42 — Further relief not asked — Declaration should not 
be made. (Vol 9) 1922 All 349 (351, 352) : 44 All 622. 

29. Suit must be in representative capacity, — 

[1] A suit brought under S. 92 is a representative suit- 
(Vol 4) 1917 Mad 389 (390) : 40 Mad 110* (1906) 33 
Cal 789 (804) * (Vol 6) 1919 Mad 1143 (1144) (Scheme 
of management can be claimed in representative 
capacity.) * (1911) 10 Mad L Tim 514 (514, 515) (A 
suit under S. 92 by two worshippers for removal of 
trustees and for framing a scheme is a representative 
suit.) 

[2] Section 92 is inapplicable to the suits instituted 
by whole body of persons legally authorised to ad- 
minister the trust under the will. (1907) 29 All 27 (28)- 

[3] Suit relating to public trust but merely relating 
to vindication of private rights — Suit does not fall with- 
in S. 92. (Vol 22) 1935 Mad 855 (856)* (Vol 11) 1924 
Lah 131 (131) : 4 Lah 295 (Suit to protect private 
right as mahant.) * (Vol 14) 1927 Mad 338 (339) (Suit 
to vindicate public right — Section 92 applies.) * (1910) 
7 Mad L Tim 45 (47, 48)* (Vol 11) 1924 Pat 502 
(503) (Suit wherein questions as between two rival 
claimants have to be determined is not within the 
purview of S. 92 )* (Vol 8) 1921 Pat 511 (512). 

[4] Public wakfs — Any person whose personal rights 
are infringed can sue in his individual capacity in res- 
pect of the wakf (Vol 14) 1927 Cal 130 (135). 

[5] Plaintiff not suing in representative capacity but 
claiming to enforce his personal right as duly appointed 
mahant — Section 92 does not apply. (Vol 18) 1931 
Lah 727 (728). 

[6] Suit brought in individual capacity to establish, 
individual claim as trustee does not come within S. 92. 
(Vol 18) 1931 Mad 801 (801) : 54 Mad 1011* (Vol 14) 
1927 Mad 820 (823). 

[7] Claim based on plaintiff’s personal right of pos- 
session, mingled with a claim based on breach of trust 
— Section 92 does not apply. (Vol 10) 1923 Pat 309 
(316, 317). 

[8] A general trustee whose duty it was to see that 
the temple funds in the hands of a special trustee were 
duly appropriated, can file a suit against special trustee 
"without the previous sanction under this section, for the 
recovery of the amounts misappropriated and for ap- 
pointment of another person in his place, (1898) 21 
Mad 406 (408, 409). . 

[9] Suit by individual worshipper against trustee is 
competent without sanction under S. 92 where his in- 
dividual rights are infringed. (Vol 14) 1927 Mad 551 
(552, 555)* (Vol 4) 1917 Mad 868 (870). 

[10] Suit by some worshippers as representing others 
against mutwalli for setting aside perpetual lease — 
Neither S. 14, Eeligious Endowments Act, nor S. 92, 
CivU P. 0., applies. (Vol 6) 1919 Cal 179 (180, 181). 

[11] Suit by one trustee against another for accounts 
— Sanction is not necessary. (Vol 10) 1923 Nag 298 (299) 
* (Vol 26) 1939 Mad 767 (759) * (Vol 25) 1938 Mad 92 
(94) : I L K (1938) Mad 39 * (Vol 9) 1922 Mad 17 (20, 
21) : 45 Mad 113 (FB), 

[But see (1910) 4 Sind L E 162 (156).] 

[12] Suit between trustee and non-trustee for recovery 
of trust property and for submission of accounts — Pre- 
liminary formalities are unnecessary. (Vol 12) 1925 Pat 
544 (547) : 4 Pat 741. 

[13] For a suit by a person haying a special right 
such as one next entitled to be trustee, no sanction 
under the section is necessary. (1913) 24 Mad L Jour 4S 
(48, 49). 

[14] A suit by the disciples of a mutt undet 0, 1, 
B. 10, to set aside a compromise decree entered into by 
the head of the mutt or an alienation by him for pur- 
poses not binding on the mutt, can be maintained. 
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Sanction under S. 92, is not necessary for the purpose. 
<Vol 2) 1915 Mad 915 (917, 918). 

[15] Suit by co-trustee to establish his joint right of 
management —Section 92 does not apply. (Vol 14) 1927 
Mad 948 (950). 

[16] Hindu religious endowment — Suit for decla- 
ration of right of joint possession by an heir of founder 
against another in possession — No prayer for scheme 
— Suit is maintainable, (Vol 8) 1921 Mad 388 (392) : 44 
Mad 205. 

[17] Suit by person claiming to be trustee of property 
dedicated for religious purposes, against rival trustee, 
for declaration that he is trustee and entitled to manage 
institution as such does not fall under S. 92. (Vol 25) 
1938 Lah 869 (874, 875)®(Vol 26) 1939 Mad 594 (594) 

(Vol 18) 1931 Nag 198 (198, 200) ; 27 Nag L R 299 
®(Vol 18) 1931 Rang 322 (324) : 9 Rang 459. 

[18] Section 92 does not cover suits relating to dis- 
putes between parties as to who is to be a mutwalli on 
the ground of family relationship. (Vol 2) 1915 All 25 
(26) : 37 All 86. 

[19] Suit by trustee against banter for trust money 
— Section 92 does not apply. (Vol 25) 1938 Mad 999 
(1004) : I L R (1939) Mad 121. 

[20] Suit by trustee against dismissed servant for 
account of trust money — Section 92 does not apply, 
(Vol 8) 1921 Mad 403 (403). 

[21] Suit by trustees on their own behalf and in 
discharge of their own functions as trustees is outside 
scope of S. 92. (Vol 27) 1940 Cal 376 (377). 

[22] Dispute between beneficiary and trust through 
mutwalli does not come within S. 92 — Decree in favour 
of beneficiary cannot be passed in suit under S. 92, 
(Vol 32) 1945 All 69 (70) : 1 L R (1944) All 561. 

[23] Trustee of public charitable trust dying leaving 
behind him his widow as trustee — Suit by next rever- 
sioner to office of trusteeship against widow alleging 
mismanagement of trust and praying for appointment 
of receiver for management of property— Suit is governed 
by S. 92 and must be in conformity with its provisions. 
(Vol 26) 1939 Mad 65 (65, 66). 

30. “Two or more persons having an interest”, — 

[1] Phrase “two or more persons** means two or more 
individuals who are named or so described in the con- 
sent that they can be identified. (Vol 28) 1941 Sind 88 
(91) : I L R 1941 Ear 204. 

[2] Two persons referred to in S. 92 are two indivi- 
duals and the fact that the two persons were father and 
son and members of a joint Hindu family would not 
convert them into one person. (Vol 31) 1944 All 1 (3) ; 
I L R (1944) All 20. 

[3] The “person** in S. 92 need not necessarily be 
’Sm juris. An infant may, through a properly repre- 
sented next friend, bring a suit, if he is interested in 
the public charitable or religious trust. (1910) 6 Ind 
Cas 119 (119) (Cal). 

[4] Where the object of suit is to secure certain ad- 
vantages to a trust, any two persons can sue in that 
behalf with the sanction of the Advocate-General or 
the Collector of the district concerned. (Vol 4) 1917 Mad 
868 (870). 

[5] PlauitifE*s absence of interest in trust — Advocate- 
General’s written consent is useless. (VoL 11) 1924 P 0 
221 (223) : 4 Pat 34: 51 Ind App 332 (P C). 

[6] A suit relating to public should not be brought 
except with the consent of the Advocate-General, unless 
the plaintifis have a special claim or claim a special 
interest under and by virtue of the trust. (Vol 4) 1917 
Cal 678 (678) * (Vol 2) 1915 Mad 916 (916) (Person 
apecially interested in mutt property can sue for setting 

^ <as^e fraudulent decree without sanction.) 

, suing need not be personally affected 


It is enough if they have interest in the trust. (Vol liy 
1927 Mad 462 (464) ; 50 Mad 726. 

[8] The interest must be a clear or a present and 
substantial interest and not a remote, fictitious or 
purely illusory interest; it must be an existing interest 
and not a mere contingency. (Vol 6) 1919 Mad 384 
(396) : 42 Mad 360 (S B) (Vol 29) 1942 All 315 
(318). (Plaintiffs, local Hindus and Brahmans, nofe 
asserting interest of any kind abstract or concrete — 
They cannot maintain suit under S. 92). >5 (Vol 10)* 
1923 Lah 518 (519) * (Vol 13) 1926 Mad 466 (467. 
468) ^ (Vol 13) 1926 Mad 267 (268) (Temple trust — 
Hindus of neighbouring villages attending the temple 
on important occasions can sue under S. 92.) * (Vol 7> 
1920 Mad 238 (240) © (Vol 25) 1938 Rang 339 (342) : 
1938 Rang L R 276. 

[9] Whether plaintiff has interest within S. 92 — 
Each case must be considered on its own facts — It is 
dangerous to apply conclusions of decided cases — ^But it 
is useful to observe what principles have been applied; 
(Vol 29) 1942 All 315 (317) * (Vol 8) 1921 Mad 663 
(564) * (Vol 6) 1919 Mad 384 (396) : 42 Mad 366 
(S B) (Whether plaintiffs have necessary interest is- 
question of fact.) * (1909) 32 Mad 131 (132, 133) (Sub- 
scribers of society suing office-bearers for their removal 
— Advocate-General’s consent not obtained — Suit is not 
maintainable.) 

[10] Definition of “interest” in S. 15, Religious 
Endowments Act, should not be imported in S. 92. 
(Vol 6) 1919 Mad 384 (396) : 42 Mad 360 (S B). 

[11] Persons who are in the habit of worshipping a1^ 
a temple have sufficient interest within S. 92 to enable* 
them to institute a suit under that section. (Vol 19 
1932 All 708 (709) * (1897) 24 Cal 418 (427) © (Vol 5) 
1918 Lah 76 (77, 78) ^ (Vor23) 1936 Mad 496 (496> 
(Trust for establishment of ohoultrf and for building 
temple — Temple not built — Still, persons interested in 
the temple being built can bring scheme suit.)© (Vol 12)'' 

1925 Mad 1011 (1012) ^ (Vol 20) 1933 Oudh 22 (24) : 
8 Luck 266 >3& (Vol 11) 1924 Oudh 261 (263, 264) : 27 
Oudh Gas 149. 

[12] Mere right to worship in a temple is not such 
an interest as is sufficient to enable the plaintiffs to sue* 
under S. 92. (Vol 6) 1919 Mad 384 (396) : 42 Mad 360 
(SB)'I<(Vol 17) 1930 Lah 1 (6) ; 11 Lah 142 * (Vol 13> 

1926 Lah 425 (426)*(Vol 12) 1926 Rang 294 (294) : 3 
Rang 213. 

[13] Persons entitled to worship can sue. (Vol B2} 
1945 Sind 177 (187) : I L R (1946) Ear 224. (Temple* 
with Granth Sahib as only object of worship — Sikhs- 
have interest within S. 92 in temple and its property.) *3^ 
(Vol 12) 1925 Lah 189 (191) : 6 Lah 455i5»(Vol 5) 1918 
Oudh 207 (209)'i<(Vol 20) 1933 Sind 213 (220)'J(1913> 
7 Sind L R 129 (131). 

[14] The residents of the locality where the choultry 
is situate and who are also members of the community 
for whose benefit the charity was founded are persons 
having an interest in the charity within the meaning of 
S. 92. (Vol 6) 1919 Mad 943 (944)*(Vol 10) 1923 Lah 
513 (519) (Trust providing for maintenance of widows 
and orphans of certain caste and dedicating building as 
dharamsala — Some members of caste living in mohalla: 
in which institution is situate can maintain suit.) # 
Vol 7) 1920 Mad 238 (240)©(Vol 21) 1934 Pesh 67 (61)> 
Residents of locality using mosque.) 

[16] Mere residence in the locality of mosque does 
not give necessary interest. (Vol 13) 1926 Mad 466 
(467, 468). 

[16] Pounder laying down persons in whom right of 
control is vested — It is not only such persons that can 
sue. (Vol 16) 1929 Lah 428 (428). 

[17] Descendants or collaterals of founder of trust, 
have interest therein and can sue. (Vol 11) 1924 P 6- 
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221 (224) ; 51 Ind App 282: 47 Mad 884 (PC) (Descen- 
dants in female line from founder. )3'(Vol 31} 1944 All 
1 (3) : I L R (1944) All 20 (PlaintiSs descendants of 
founder and interested in upkeep of temple and dharam- 
shala.) (Vol 16) 1929 Lali 428 (428) (Collaterals.) 68 
(Yol 8) 1921 Mad 563 (564) (Descendants of founder in 
female line.) 

[18] Beneficiaries can sue trustees in respect of trust. 
(Vol 14) 1927 All 518 (519) ^ (Vol 8) 1921 Bom 297 
(299) : 45 Bom 683 (Pujari suing temple servants for 
share in offerings.) iJ<(Vol 15) 1928 Mad 268 (270) (Pro- 
perty dedicated to chattram under trust — Persons 
entitled to receive food in the chattram can sue.) 

[19] Any person interested in management though 
not mutawalli is entitled to question alienation. (Vol 2) 
1915 Mad 1044 (1046). 

[20] A trustee is a person interested in the trust and 
can be a plaintifi. (Vol 12) 1925 Mad 820 (821). 

[21] Persons who contribute to trust fund are entitled 
to sue. (Yol 19) 1932 AU 708 (709)©(Vol 12) 1925 Mad 
1011 ( 1012 ). 

[22] Suit by person in private capacity is not barred. 
(Vol 16) 1929 Bom 193 (194). 

[23] A member of a church need not sue by virtue 
of an office. (Vol 4) 1917 Mad 431 (435) :39 Mad 1056. 

[24] Sikhs have no such interest in an udasi shrine 
as to entitle them to institute suit in respect thereof. 
(Vol 13) 1926 Lab 100 (106) : 7 Lab 273. 

31. Trust must be for public purposes [1] For 

suit under S. 92, plaintiflc must prove creation of trust 
for public purpose and that it has been broken. (Vol 23) 
1936 Mad 449 (460). 

[2] Absence of dispute about existence of trust is 
not necessary for application of the section. (Yol 11) 
1924 Pat 657 (659, 660) : 3 Pat 842. 

[3] Section is not confined to admitted trust — ^Nature 
of institution can be determined. (Yol 21) 1934 Bom 
257 (260). 

[4] Mere denial by trustee of existence of trust to 
property in his possession does not oust jurisdiction of 
Court. (Vol 23) 1936 Mad 449 (451) © (Vol 21) 1934 
Nag 277 (277) (Defendant denying trust — Suit for 
mere declaration without further relief of possession can 
be brought.) * (Vol 19) 1932 Pat 33 (52) : 11 Pat 288 
(Section 92 applies although trust is not admitted.) 

[5] The words “any express or constructive trust” in 
S. 92 should be construed liberally and in a sense as 
favourable as possible to the assumption of jurisdiction 
by a Court under that section wherever there is a fair 
ground for affirming the existence of a trust. (1911) 8 
All L Jour 1120 (1124, 1126). 

[6] “Express or constructive trust” is not limited to 
“trust” as in English law — Constructive trustee includes 
the head of a mutt. (Vol 14) 1927 Mad 614 (617) : 50 
Mad 567. 

[7] Suit to enforce trust contained in will and other 
trust not completed are not contemplated by this 
section. (Vol 4) 1917 Mad 1008 (1008). 

[8] Section 92 applies only in cases of an express or 
constructive trust created for a public charitable purpose. 
It applies only to a suit against a trustee and not to a 
suit against a trespasser. (1912) 23 Mad L Jour 347 
(347) © (Vol 1) 1914 All 408 (410) : 37 All 12 ® (Vol 
1) 1914 AU 394 (395) * (Yol 7) 1920 Cal 210 (215) 
(Section 92 cannot be extended to private trusts.) © (Vol 
14) 1927 Oudh 604 (604) ^ (Vol 19) 1932 Pat 33 (48) : 
11 Pat 288. 

[9] Suit under S. 92 — Court can decide whether 
trust is public charitable trust — Separate suit is not 
necessary. (Vol 22) 1935 Cal 805 (80*7, 808) : 63 Cal 74 
® (Vol 4) 1917 Oudh 375 (376, 878) ; 20 Oudh Cas 49 
(Court may consider the nature of the traditions or the 


usages of an Asthal to determine whether the trust is a 
public or a private trust.) >$< (Vol 8) 1921 Pat 511 (512), 

[10] Public or private — Presumption is in favour of 
public dedication. (Vol 21) 1934 Nag 48 (49, 50). 

[But see (Vol 21) 1934 P 0 230 (231, 233, 234) : 61 
Ind App 405 : 58 Mad 91 (P C). (There is no presump- 
tion as regards temples in Malabar that they are public 
charitable trusts — They must be established to be so 
on evidence.)] 

[11] Court should be slow to interfere in matter 
which is more private than public. (Vol 2) 1915 Low 
Bur 67 (70). 

[12] ] The act of a trustee o£ a private trust cannot 
be impeached by a person having no interest in the 
trust property. (Vol 7) 1920 Oudh 120 (122) (Vol 7) 
1920 Cal 210 (215) ^ (1910) 33 Mad 265 (283, 284). 

[13] Advoeate^General is not concerned with private 
trusts. (Vol 8) 1921 Bom 338 (350), 

[14] Beneficial interest in private trusts is vested in 
definite individuals — In public trust it is vested in a 
fluctuating body. (Vol 9) 1922 All 519 (520), 

[15] In the following eases it was held that trusts 
were for public purposes: — 

(a) Deed of endowment silent as to nature of trust — 
Trust held to be public trust on basis of extrinsic evi- 
dence. (Vol 5) 1918 Oudh 207 (208). 

(b) Tope utilized as a place of shelter for villagers and 
cattle. (Vol 24) 1937 Mad 862 (863). 

(e) Mosque founded to perpetuate the memory of a 
departed man is a public religious institution if the 
public use it as a matter of right and an inam has been 
granted for its upkeep. (Yol 5) 1918 Mad 1155 (1157, 
1158). 

(d) Provision for maintenance of khankah. (Vol 19) 
1932 Pat 33 (51) : 11 Pat 288. 

(e) Only one-third income dedicated to public pur- 
poses — Trust held public trust. (Vol 25) 1938 Cal 278 
(280). 

(f) Facts frima facte indicating temple to be for public 
charitable purpose. (Vol 25) 1938 Bom 471 (476, 477). 

(g) Use, worship and offerings by the public are 
obvious indications. (Vol 11) 1924 Pat 502 (503). 

(h) Creating scheme of loans for educational purposes 
at low rate of interest. (Vol 26) 1939 Mad 920 (921, 
922) : I L E (1940) Mad 300. 

[16] la the following cases it was held that trusts 
were not for public purposes : — 

(i) Fact that the income of certain property has been 
for long spent in feeding an idol and in maintaining 
and taking care of pilgrims. (1911) 8 AU L Jour 1120 
(1124). 

(li) Major portion of trust property assigned to private 
trust — Small portion reserved for charity. (Vol 22) 
1935 Sind 235 (242). 

(iii) Suit by an executor of a Hindu will against his 
co-executor for restraining him from meddling with 
property — Plaint containing no suggestion that there 
was a charitable trust. (Vol 3) 1916 Bom 281 (281, 
282) : 40 Bom 439. 

(iv) Suit for a declaration that a certain property is 
wakf. (Vol 23) 1936 Lab 283 (285) (Vol 15) 1928 All 
660 (663) : 51 All 30, 

(v) Person building a temple either out of his own 
funds or funds collected from subscriptions. (Yol 18) 
1926 Mad 1160 (1152). 

(vi) Suit for declaration that a pathway is public and 
for injunction to remove obstruction. (Vol 8) 1921 Cal 
405 (406). (Such a suit is one under 0. 1, E. 8.) 

[17] Public trust — Misappropriation of trust property, 
trustees and beneficiaries eoUuffing— Suit by descendant 
of founder challenging misappropriation is maintainable 
and is not covered by S. 92. (Vol 20) 1933 Lab '670 
(671). 
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[18] Constrnctive trustee — Such person intermeddling 
with charitable property and making himself trustee — 
Action is within S. 92. (Yol 23) 1938 Sind 179 (182) : 
30 Sind L R 104. 

[19] Section applies to the case of persons who are 
trustees son tort\ (Yol 4) 1917 All 264 (265) ^ (Yol 
11) 1924 All 884 (890) : 47 All 17'J*(Vol 9) 1922 All 542 
(544) • 44 AH 6o24*(Yol 12) 1925 Mad 212 (213)«®(Yol 1) 
1914 Oudh 408 (409, 410) ; IS Oudh Cas 38 © (Yol 21) 
1934 Pat 321 (324). 

[20] Public charities — Defendant neither constructive 
trustee nor a trustee de son tort — Suit does not lie. 
(Yol 10) 1923 All 247 (248)‘$«(1906) 33 Cal 789 (807). 

[21] Person succeeding to religious institution as son 
and chela of his father held could not be described as 
trustee de son tort, (Yol 27) 1940 Lah 356 (358). 

[22] Trust must be for public purpose and of charit- 
able or religious nature. (Yol 10) 1923 Mad 376 (378) : 
46 Mad 300. 

[23] In construing S. 92, “public trust of a charitable 
or religious nature” should be given their ordinary 
meaning and cannot be made to vary according to the 
classification of trusts which may he adopted in difierent 
Systems of law. (1936) 14 Rang 575 (592). 

[24] Religious endowment — Essential ingredients are 
Sankalp and Samarpans, whereby owner completely 
divests himself of the ownership in property dedicated. 
(Yol 20) 1933 Lah 189 (191). 

[25] Public endowment for religious uses is one which 
distributes its benefits to all men of all classes profes- 
sing a defined form of religion. (Yol 29) 1942 Cal 343 
(346, 349) : ILB (1942) 1 Oal 211. 

[26] In the following eases it was held that trust was 
for charitable and religious purposes : 

(a) Mutts. (Yol B) 1916 Mad 332 (837) : 38 Mad 
356. 

(b) Grant to specific persons as servants of a mosque 
for expenses of lamp, oil, etc. (Yol 6) 1919 Mad 225 
(226). 

(0) Where a temple is open to public worship and 
the usual religious festivals are conducted. (Yol 5) 
1918 Oudh 207 (208, 209, 210). 

(d) Gift for charitable purposes should be construed 
as one for public purposes unless contrary intention is 
clearly expressed — In creating charitable trust settlor 
directing preference to be given to relations— Trust still 
deemed for public imrposes. (Yol 26) 1939 Rang 203 
(204, 205) ; 1939 Rang L B 520. 

(e) Providing for the maintenance of the trustee, lor 
fakirs to go about preaching the faith of the Guru and 
for the visitors. (1911) 11 Ind Cas 166 (167, 170) (All). 

(f) Wakf — Distributing alms -to or feeding poor, 
(Yol 29) 1942 Sind 137 (139) ; I L B (1942) Kar 179. 

(g) The mausoleum, mosque and Khangah of a 
religious Mahomedan who was the founder of a new 
religious order and to whom there could be no succession 
under any recognised rules. (Yol 4) 1917 Oudh 81 (85). 

(h) Library. (Yol 28) 1941 Cal 68 (72, 77). 

(1) Allotting property for benefit of poor members of 
particular community, (Yol 26) 1939 Sind 13 (14, 15); 
ILR (1939) Kar 325, 

[27] In the following cases it was hold that trust was 
not for charitable and religious purposes : — 

(i) Trust for the benefit only of the members of 
testaWs own family. (1936) 14 Rang 675 (693). 

th) Part of income of property spent in upkeep of 
temple dedicated for public worship is insufSezent to prove 
t!hat the corpus of the property is dedicated to the use of 
, temple. (Yol 2) 1915 Oudh 181 (184). 


(iii) Inam grant for service of Acharyapurusha 
exclusively. (Yol 3) 1916 Mad 331 (332). 

[28] The fact that a temple is used for caste meetings 
and that moneys belonging to temple have not been 
spent on the temple itself but on various objects tend- 
ing to promote the benefit of the caste, does not prove 
that the temple is private property of the caste, (Yol 4) 

1917 Mad 426 (428). ^ 

[29] Charitable corporations being trustees of the 
corporate properties are subject to jurisdiction of Court. 
(Yol 18) 1931 Mad 12 (14) : 53 Mad 737. 

[30] The head of the mutt holds the devasthanams 
and other properties with which they are endowed as a 
trustee whether he is to be considered as a trustee of the 
mutt itself or not. (Vol 8) 1921 P C 84 (86) : 44 Mad 
283: 48IndApp l(PO)»S(1935)62Cal L Jour 153 (171)* 
(Yol 14) 1927 Mad 614 (615, 617) : 50 Mad SOT'i'^Yol 5} 

1918 Mad 984 (985) : 40 Mad 745 (1909) 19 Mad L 

Jour 772 (777, 778). 

[But see (Yol 5) 1918 Mad 1016 (1017).] 

[31] Mutwallis of wakf property are not trustees 
within the meaning of this section. (Yol 25) 1938 Bang 
339 (342): 1938 Rang L R 276. 

[32] Religious endowment — ^Trust property — Dhar- 
makarta claiming trust property as his own — Entry in 
revenue records in the name of his ancestor but as 
Dharmakarta — JETcZd, the property belonged to the 
temple and was not private property of the trustee. 
(Yol 9) 1922 P C 325 (332) : 45 Mad 565 : 49 Ind App 
237 (P C). 

[33] The only law as to Mahunts and their offices, 
functions, and duties, is to be found in the customs 
and practice, which is to be proved by testimony, 
(1867) 11 Moo Ind App 406 (428) (P 0) * (Vol 22) 1935 
Pat 111 (113, 114) : 14 Pat 379. 

[34] The onus of proving that a temple is a pubho 
temple in respect of which the reliefs are claimable 
under section 92 is on the plaintifi. (Vol 5) 1918 Mad 
1179 (1181, 1182). 

[35] Question whether temple is public or private is 
one of fact — Hindu public freely using a temple for 
centuries without permission — Strong evidence is re- 
quired to prove the temple to be private. (Vol 15) 1928 
Mad 879 (884). 

[36] Temple whether public or private — Comparative 
evidence of other temples being public or private even 
if admitted by parties or held by Court to be proved 
should be excluded. (Vol 16) 1928 Mad 879 (881). 

[37] Inam proceedings are of great importance in 
deciding the question as to whether a temple is public 
or private. (Vol 15) 1928 Mad 879 (883). 

32. Valuation of suit. — [1] A suit under S. 92 
generally involves a question upon which no pecuniary 
value can be placed and the case clearly falls under 
Art. 17, Cl. (6) of Sch. II of the Court-fees Act. (1910) 
12 Cal L Jour 211 (215) ^ (Yol 15) 1928 Lah 113 
(113) : 8 Lah 730 ® (Vol 30) 1943 Oudh 186 (190) ; 
18 Luck 738. 

[2] Suit under S. 92— -No beneficial interest asked for 
by plaintiff — ^Prayer to compel trustees to restore to trust 
misappropriated sums — Art. 171 CL (6)- of Court-fees Act 
applies. (Yol 12) 1925 Mad 722 (722). 

[3] Suit for removal of old Mahant, appointment ol 
new Mahant and vesting of trust property in new 
Mahant is competent under S. 92 — Ad valorem court- 
fee on value of trust property is necessary. (Vol 5) 1918 
Lah 146 (147) ; 1918 Pun Re No. 97. 

[4] Suits under S. 92 are not exempt from court-fee, 
(Vol 14) 1927 Mad 940 (942). 
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“ 93 . The powers conferred by sections 91 and 92 on the Advocate-General may, outside the 
Exerdseyf powers of Pi'esidenoy-fowns, be, with the previous sanction, of the ’’[Provincial 


Admcate-General oiU’ 
side Presidency-towns. 


Government] exercised also by the Collector or by such officer as the 
Provincial Government] may appoint in this behalf. 

[1882— S. 539, last para ; 1877— S. 539, last para.] 


[a] This section has no application as regards Tirumalai-Tirapati Devasthanams : See the Tirumalai-Tirupati 
Devasthanams Act (Madras Act 19 [XIX] of 1933), S. 44 (2). 

[b] Substituted by A. 0, for “Local G-overnment”. 


PAST VI. 

Supplemental Peoceedings. 

95. In order to prevent the ends of justice from being defeated the Court may, if it is so pre- 
Su'pplemenial proceedings, scribed, — 

(a) issue a warrant to arrest the defendant and bring him before the Court to show cause 
why he should not give security for his appearance, and if he fails to comply with any 
order for security commit him to the civil prison ; 

(h) direct the defendant to furnish security to produce any property belonging to him and to 
place the same at the disposal of the Court or order the attachment of any property ; 

(g) grant a temporary injunction and in case of disobedience commit the person guilty thereof 
to the civil prison and order that his property be attached and sold ; 

(d) appoint a receiver of any property and enforce the performance of his duties by attaching 
and selling his property ; 


(e) make such other interlocutory orders as 
[ See Orders 38, 39, 40. ] 

Section 93 — Note 1. 

[1] Previous sanction of Local Government is neces- 
sary even wlien suit is instituted by Collector or with 
consent of Collector or officer appointed by Local Gov- 
ernment and a suit instituted without such sanction is 
liable to be dismissed. (Vol 19) 1932 P 0 51 (54) ; 59 Ind 
App 121: 53 All 990 (PC) (Case decided before the passing 
of the Public Suits Validation Act (11 [XI] of 1932),) 

[2] Where the suit was pending on the date of the 
passing of the Public Suits Validation Act, it was held 
that it was not necessary for the plaintiffs to obtain 
sanction from the Provincial Government during the 
pendency of the suit, (Vol 20) 1933 Oudh 22 (24) : 8 
Luck 266. 

[3] Legal Eemembrancer invested with duties of Ad- 
vocate-General in IT. P. — Suit outside presidency-town 
may be brought either by Collector or any officer ap- 
pointed by Local Government for it, (Vol 18) 1931 P C 
121 (124) : 53 AU 910 : 58 Ind App 460 (PC). 

[4J Suit under S. 92, Civil P, C., dismissed as con- 
sent of Collector not being in order — Subsequent passing 
of Public Suits Validation Act (11 [XIj of 1932)— Besto- 
ration of suit on petition under S. 3 of the Act — Court 
has to proceed with the suit and cannot enquire into the 
validity of consent and dismiss suit on that ground. 
(Vol 23) 1936 Cal 815 (816). 

[5] Where the Collector fixes time within which the 
suit should be instituted, it is illegal — Suit may be insti- 
tuted beyond time. (1937) 1937 Mad W N 1319 (1320). 

[6] The consent of the Collector in Sind is enough, 
and that of the Advocate-General of Bombay is unneces- 
sary, in order to institute a suit under the section. 
(1913) 7 Sind L E 129 (132). 

^'Previous sanction of the Provincial Governments 
— [7] See the Public Suits Validation Act, 1932, 
which was enacted to validate certain suits instituted 
under Ss. 91 and 92 which were held to be invalid by 
reason of the previous sanction of the Provincial Gov- 
ernment in respect thereof not having been obtained as 
required by this section. 


may appear to the Court to Le just and convenient. 


Section 94— Note 1. 

[1] As to the applicability of the provisions of this 
section to Courts constituted under the Provincial Small 
Cause Courts Act, 1887, or under the Berar Small Cause 
Courts Law, 1905, see section 7 (b). 

[2] ‘Prescribed’ in S. 94 means ‘prescribed by rules.’ 
{Vol 25) 1938 Mad 190 (191). 

[B] By virtue of S. 7, Gls, (c) and (e) of S. 94 do not 
extend to Provincial Small Cause Courts, (Vol 6) 1919 
Cal 6 (6) : 46 Cal 717. 

[4] Section 94 and O. 39 must be read together. 
(Vol 5) 1918 Mad 340(341) ©(Vol 13) 1926 Mad 258(258). 

[5] Order 39, B. 2 (3) applies also to disobedience of 
all injunctions issued under S. 94, (Vol 13) 1926 Mad 
574 (575). 

[6] Interlocutory injunction — Applicant must make 
out a prima facie case that he is entitled to relief. 
(Vol 15) 1928 Cal 464 (465) : 55 Cal 978. 

[7] Breach already committed — Injunction though 
cannot be granted under 0. 39, E. 2, Court can grant 
it in its inherent powers. (Vol 20) 1933 Lah 73 (74), 

[8] Court dismissing application for attachment be- 
fore judgment on party’s undertaking not to do certain 
act — Order amounts to injunction and Court has power 
to deal with breach of such undertaking. (Vol 23) ].936 
Mad 651 (652). 

[9] Powers of Subordinate Courts to issue injunction 
and punish disobedience thereof are confined within 
O, 39 — Section 151 cannot be invoked to add to powers 
conferred by O. 39 — Mere act of taking possession in 
execution of decree after ‘interim stay* order does not 
amount to breach of injunction punishable under O. 39. 
(Vol 25) 1938 Mad 190 (192). 

[10] Suit for money due under agreement — Plaintiff, 
District Local Board, Karachi, receiving part of money 
due from defendant pending suit and attempting to re- 
cover the rest by summary procedure under District 
Local Boards Act — Court held should issue interim 
injunction by exercising its inherent power. (Vol 21) 
1934 Sind 179 (179, 180). 
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Compensation for 
obtaimng arrest, attach- 
vient or injunction on 
insufficient grounds* 


95. (1) Where, in any suit in which an arrest or attachment has 
been effected or a temporary injunction granted under the last preceding 
section, — 


(a) it appears to the Court that such arrest, attachment or injunction was applied for on insuffi, 
cient grounds, or 

(b) the suit of the plaintiff fails and it appears to the Court that there was no reasonable or 
probable ground for instituting the same, 


the defendant may apply to the Court, and the Court may, upon such application, award against 
the plaintiff by its order such amount, not exceeding one thousand rupees, as it deems a reasonable 
compensation to the defendant for the expense or injury caused to him : 


Provided that a Court shall not award, under this section, an amount exceeding the limits of 
its pecuniary jurisdiction. 

(2) An order determining any such application shall bar any suit for compensation in respect 
of such arrest, attachment or injunction. 

[1882— Ss. 491, 497 ; 1877-Ss. 491, 497 ; 1859— Ss. 88, 96; See S. 94 and 0. 38 to 0. 40.] 


Section 94 (contd,) 

[11] One Court cannot issue injunction to another 
Court — Court has no sanction to enforce such injunction 
under S. 94, (Vol 22) 1935 Pesh 182 (184). 

[12] Bengal Tenancy Act (1885), S. 40— Civil Court 
is not competent to issue injunction to party to proceed- 
ings under S. 40 restraining him from proceeding vuth 
bis 'application. (Vol 7) 1920 Pat 423 (423) : 5 Pat L 
Jour 76. 

[13] See also 0. 39, Er. 1 and 2. 

Interlocutory orders,'^ — [14] Documents in posses- 
sion of panehayat — Court can compel production. 
(Vol 15) 1928 Mad 299 (305) : 61 Mad 1 (PB). 

[15] An order directing the furnishing of security 
and submission of accounts passed on an application for 
the issue of temporary injunction is one under S. 94 (e), 
for the ends of justice and the High Court should not 
set it aside under S. 115. (1913) 17 Cal W N 318 (319). 

[16] Court has summary power to pass interim order 
in respect of property to which prima facie company is 
entitled under S. 185, Companies Act. (Vol 20) 1933 
Lah 437 (439) : 14 Lah 68. 

SECTION 95 — SYNOPSIS, 

1. Scope of the section. 

2. Arrest or attachment before judgment. 

3. Attachment or arrest must have been on in- 
sufficient grounds. 

4. *‘Or the suit of the plaintiff fails. 

5. Procedure for obtaining compensation under 
this section. 

6. Compensation, amount and basis of. 

7. Court, which can grant compensation. 

8. Provincial Small Cause Court. 

9. , Regular suit, when barred. 

1. Scope of the section. — [1] Section 95 is notin- 
applicable to cases in which plaintiff happens to be 
minor. (Vol 22) 1936 Mad 886 (887) : 59 Mad 415. 

[2] Word *‘plainti££” in S. 95 is confined to the 
plaintiff and does not include next friend — Injured 
party however can sue to recover compensation from 
next friend. (Vol 28) 1941 Mad 719 (720); I L B (1941) 
Mad 985. ^ 

[3] Section 95 is not applicable to suits under ordi- 
nary original civil jurisdiction by virtue of Bombay 
High Court Buies (Original Side), B. 329. (Vol 13) 1926 
Bom 623 (624). 

^C43See also S. 250, Criminal P, 0., which is analo- 
•gbtis to this section. ' 


2. Arrest or attachment before judgment [1] 

Suit for damages for attEichment before judgment on 
insufficient grounds — Attachment not effected — l:5o 
cause of action exists, (Vol 12) 1925 Bom 357 (357, 
359) ; 49 Bom 629 © (Vol 26) 1939 Bang 260 (261). 
(Mere order for attachment not enough.) 

[2] A defendant who has been arrested can be granted 
compensation though he did not receive the summons, 
(1891) 15 Bom 160 (162, 163). 

[3] Section 95 does not exclude attachments under 
O. 38, B. 5 (3). (Vol 6) 1919 Mad 20 (20) © (Vol 19) 
1932 Cal 92 (93), 

3. Attachment or arrest must have been on 
insufficient grounds. — [1] To get compensation the 
party should affirmatively prove that the attachment 
was applied for on insufficient grounds. It is not sufficient 
for this purpose to show that he has properties which 
are greater in value than the amount at stake in the 
suit. (Vol 27) 1940 Mad 77 (80). 

[2] Attachment granted only on ground of difficulty 
to plaintiff to realize his decree is on insufficient grounds. 
(Vol 21) 1934 Oudh 429 (430). 

[3] Question under 95 (a) is whether there are suffi- 
cient grounds and not whether sufficient grounds are 
stated in application for attachment, (Vol 24) 1937 Nag 
126 (126, 127) : I L B (1938) Nag 361. 

[4] Application for removal of attachment dismissed 
and attachment withdrawn on deposit of amount — No 
allegation in application that attachment was obtained 
on insufficient grounds — Subsequent application for 
compensation under S. 95 held was not maintainable. 
(Vol 29) 1942 All 261 (263) : I L B (1942) All 360. 

4. “Or the suit of the plaintiff fails. — [1] Per 
Fletcher J, : The want of probable cause is not to be 
inferred because of mere evidence of malice. (Vol 2) 1915 
Cal 173 (175) ; 42 Cal 550. 

5. Procedure for obtaining compensation under 
this section. — [1] Section does not prescribe any 
particular procedure by which a defendant wrongfully 
arrested should claim compensation; it is enough if the 
Court becomes seised of the matter on an application 
made. (Vol 4) 1917 Mad 885 (885) (Counter petition held 
sufficient.) 

[2} Injunction passed after hearing both parties on 
sufficient grounds being found — Injunction dissolved 
after payment of security — Order for compensation, if 
it is to be passed, should not be passed till disposal of 
suit. (Vol 10) 1923 Mad 352 (353); 

[3] Where an attachment before judgment is ordered 
and the property is attached, unless the order of attach- 
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PAET VII. 

APPEALS. 

Appeals feom Obiginatj Decrees. 

96. (1) Save where otherwise expressly provided in the body of this Code or by any other 
Appeal from law for the time being in force, an appeal shall lie from every decree® passed by 
original decree, any Court exercising original jurisdiction to the Court authorized to hear appeals 
from the decisions of such Court. 

(2) An appeal may lie from an original decree passed ex parte.® 

(8) appeal shall lie from a decree passed by the Court with the consent of parties.® 

[1882— S. 540; 1877—83. 540, 575; 1861— S. 23; See Order 41.] 

Objects and Reasons. 

See paragraph 11 of the Statement of Objects and Reasons given at the beginning of this Code. 


Section 95 (conid.) 

ment is set aside, an application for compensation 
<iannot be entertained. (Vol 21) 1934 Mad 638 (639). 

[But see (Vol 27) 1940 Mad 77 (78) ((Vol 21) 1934 
Mad 638, dissented from.)] 

6. Compensation, amount and basis of. — [1] Order 
refusing application under S. 95 without reasons is not 
according to law. (Vol 21) 1934 Oudh 429 (431). 

[2] The words “expense or injury caused to the 
defendant’* are not confined only to some tangible injury 
that can be measured directly in money but include 
also general damages for injury to reputation or the 
•humiliation caused of necessity by the arrest. (Vol 4) 
1917 Mad 885 (886) «<(Vol 27) 1940 Mad 77 (79). 

ISee also (Vol 13) 1926 Mad 962 (962). (Arrest on 
insufficient grounds — No evidence as to damages — 
Oeneral damages should be awarded.)] 

[But see (Vol 19) 1932 Cal 695 (696) : 59 Cal 1082 
'S<(1936) 164 Ind Cas 73 (73, 74) (Cal) (Humiliation 
and loss of prestige will not be included in the term 
^injury*.)] 

7. Court, which can grant compensation. — [1] A 
defendant has to apply for compensation only to the 
Court ordering arrest, etc. (1865) 3 Suth W R (Miso) 28 
(28). 

8. Provincial Small Cause Court. — [1] As to the 
applicability of the provisions of this section to Courts 
constituted under the Provincial Small Cause Courts 
Act, 1887, or under the Berar Small Cause Courts Law, 
1905, see S. 7 (b). 

[2] A Small Cause Court can order attachment of 
moveables and also award compensation for a wrongful 
attachment thereof under this section, though it cannot 
do it with respect to immovable property, (Vol 2) 1915 
Mad 1072 (1075) *(1903) 26 Mad 504 (504, 605). 

9. Regular suit, when barred. — [1] Malicious pro- 
ceedings — Attachment before judgment obtained malici- 
ously — Order of attachment not vacated and rights of 
parties determined on basis that it was right — Suit does 
not lie. (Vol 19) 1932 Cal 821 (822) : 59 Cal 1073. 

[2] A claim for compensation for wrongful attach- 
-ment of property before judgment made in a counter 
affidavit disputing the propriety of the interim order is 
no bar to a suit for damages. (Vol 7) 1920 Mad 397 
(398). 

[3] Application under S. 95 does not bar a subse- 
-quent suit for damage caused by reaping and removal of 
•the crop from the land which theplaintifi was prevented 
from entering by the Court*s injunction. (1932) 1932 
Mad W N 536 (536). 

[4] It is not sufficient to show that the injunction 
was obtained on insufficient grounds ; it must be proved 
salso that the defendant knew them to be insufficient 
and acted from an improper motive. (Vol 31) 1944 Cal 


289 (292, 293) : I L R (1944) 2 Cal 358. (Position if the 
order of the Court was void for want of jurisdiction or 
the act could be regarded as the act of the defendant 
himself or of the ministerial officer of the Court, fully 
discussed — English law on the point also discussed.) 
*(Vol 15) 1928 Cal 1 (6, 7). 

[But see (1910) 13 Oudh Cas 357 (364, 365),] 

[5] Malice is not necessarily hatred or enmity but 
any improper motive — If the motive for attachment is 
to enforce speedy payment, then also it is improper 
motive. (1912) 35 Mad 598 (602). 

[6] Malice can be inferred from want of sufficient 

cause for application for injunction. (Vol 9) 1922 Lah 
303 (304). ^ . 

[7] A suit lies for maliciously and wrongfully obtain- 
ing a temporary injunction. (Vol 13) 1926 Cal 767 (760) 
(Plaintifics* goods detained under S. 19A, Sea Customs 
Act, at the instance of defendant without reasonable 
cause — Plaintiff can recover damages.) *(Vol 14) 1927 
Gal 247 (249) ; 63 Cal 1008 *(Vol 9) 1922 Lah 30a 
(304). 

I8ee (Vol 2) 1915 Cal 173 (176) : 42 Cal 550 (Per 
Richardson J , — Doubtful whether such a suit is main- 
tainable in the absence of undertaking to pay compensa- 
tion.)] 

[8] A suit for damages cannot be maintained for 
obtaining maliciously and without reasonable cause a 
decree for perpetual injunction, which is set aside in 
appeal. (Vol 2) 1915 Cal 173 (175) : 42 Cal 550. 

[9] Damages resulting from wrong attachment of 
stranger’s property can be recovered from the decree- 
holder though he acts in good faith. (Vol 12) 1925 

390 (391)*(1890) 17 Oal 436 (442) : 17 Ind App 17 (PC) 
*(Vol 16) 1929 Lah 200 (201). 

SECTION 96 — SYNOPSIS. 

1. Appeal against amended decree. 

2. Appeal against consent decrees. 

3. Appeal against ex parte decree, 

4. Appeal — Meaning of. 

5. Appeal shall lie from every decree”, 

6. Applicability and scope, 

7. “Court authorized to hear appeals**. 

8. Costs— Appeal as to — See S. 35. 

9. Execution proceedings. 

10. Nature of grounds — See O, 41, R. 1. 

11. Powers of Appellate Court — See S. 107, 

12. Right of appeal when lost. 

13. Valuation for purposes of appeal. 

14. Who can appeal, 

1, Appeal against amended decree, — [1] An 
appeal lies from an amended decree where an amend- 
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Section 96 (contd,) 

merit has the effect of appreciably adding to the right 
of the decree-holder, (Vol 2) 1915 Nag 37 (38]:11 Nag 
L B 92. 

ISee also (Vol 19) 1932 Nag 143 (144) : 28 Nag L B 
245 (Appeal against decree passed on review — Ap- 
pellant can ask for increase of amount awarded by 
original decree.}] 

[2] No appeal lies against an order of amendment of 
decree but an appeal does lie from the amended decree. 
(1910) 11 Cal L Jour 81 (82), 

[3] Decree amended byway of review or under S. 152. 
— Decree to be appealed against is amended decree. 
(Vol 18) 1931 Cal 578 (579). 

2, Appeal against consent decrees [1] Corn- 


one party is not consent decree* (Vol 5) 1918 Nag 
129 (131). 

ISee (Vol 16) 1929 Sind 32 (35) (Person denying to 
be party to compromise can appeal.)] 

[13] Every decree incorporating compromise under 
0. 23, B. 3 is not ipso facto consent decree — It may 
deal with only part of subject-matter of suit. (Vol 5) 
1918 Nag 129 (130) (Sub-section (3) is limited to cases 
where parlies invite Court to pass particular decree and 
Court acts accordingly.) 

[14] Suit under S. 92 — Plaintiff approving appoint- 
ment of persons as committee — No consent in other 
matters — Decree passed is not consent decree. (Vol 14) 
1927 Lah 382 (382). 

[15] Party offering to be bound by statement of cer- 


promise decree is not appealable. (Vol 20) 1933 Pat 306 
<427):12 Pat 3594<(Vol 7} 1920 Pat 721 (722):5 Pat L 
Jour 383 (No appeal to Privy Oouncil.)ii<(1935) 156 Ind 
Cas 1035 (1035) (Pesh)'J«(Vol 20) 1933 Sind 29 (32):2G 
Sind L B 895. 

[2] Indian Court declaring decree appealed from to be 
by consent — Appeal is incompetent. (Vol 19) 1932 P C 
251 (251) (P 0). 

[3] Parties to suit agreeing that if party alleged to be 
d^f and dumb can talk and hear in presence of Court 
his claim to inheritance would be decreed — Decision of 
Court in pursuance of this agreement is consent decree 
—Appeal does not lie. (Vol 27) 1940 All 190 (192):I L E 
(1940) All 185. 

[4] Agreement arrived at during suit and signed by 
both parties— Decree passed in terms of the agreement 
— No appeal lies. (Vol 13) 1926 Bom 39 (40), 

£6] Workmen’s Compensation Act (8 [VIII] of 1923), 
Ss, 28 and 80 — Commissioner has power to pass any 
decree or order by consent of parties — Such decree or 
order is not appealable. (Vol 16) 1929 Bom 68 (69). 

[6] Decree in accordance with adjustment— No appeal 
lies. (Vol 9) 1922 Lah 309 (311) : 3 Lah 175. 

[7] Objection against award decided — No appeal lies 
against decree which is in accord with terms of award. 
(Vol 16) 1929 Nag 264 (265):26 Nag L E 168. 

[8] Where the plea of limitation is waived though the 
suit is time-barred, the decree following is a consent 
decree and thus not appealable. (Vol 7) 1920 P 0 139 
(140); 47 Ind App 200 (P C). 

[9] Parties agreeing to bo bound by Court’s finding 
— No appeal lies against finding. (Vol 8) 1921 All 310 
(310) : 43 All 266 ^ (Vol 13) 1926 All 90 (92) (Parties 
agreeing to produce only documentary evidence and to 
be bound by the decision thereon.) 

[10] Parties agreeing that Judge should decide case 
after hearing documentary evidence and making local 
investigation — They further agreeing to accept his de- 
cision — Decision being virtually award is not appeal- 
able. (Vol 16) 1929 All 577 (677); 61 All 886 ® (Vol 17) 
1930 All 127 (128) (Parties calling upon Court to in- 
spect spot and decide question from oral statements at 
spot — Court deciding question accordingly — No appeal 
lies.) * (Vol 21) 1934 Lah 176 (177) : 15 Lah 726 ^ 
(Vol 23) 1936 Mad 856 (857 ® (Vol 26) 1939 Pat 514 
(616) : 18 Pat 261. 

[But see (Vol 10) 1923 Mad 444 (445) : 47 Mad 39. 
(Parties requesting the Court to have a local inspection 
and agreeing to abide by its decision after such inspec- 
tion— Bight of appeal is not lost.)] 

[11] Consent decree — Consent originally given but 
subsequently resiled from — Decree may yet be consent 
decree and no appeal will lie. (Vol 8) 1921 Mad 696 
(699) ® (Vol 9) 1922 Lah 309 (310, 311) : 3 Lah 175 
(Vol 22) 1936 Cal 239 (240) : 62 Cal 229 * (Vol 20) 
3.983 Pat 306 (427) ; 12 Pat 359. 

■' ; 2) 1916 Mad 322 (322).] 

' -,w Wl 'iDeeree, bs^d on finding against consent of 


tain person on oath — Decree passed on basis of such 
statement is not consent decree. (Vol 21) 1984 Lah 67 
(67); 15 Lah 305. 

[But see (1913) 1913 Pun L R No. 80, p. 304.] 

[16] Consent to decree on Court’s compulsion — 
Decree is not consent decree — Parties are not estopped 
from appealing. (Vol 10) 1923 Lah 129 (130). 

[17] The fact that defendant does not raise any ob- 
jection to a particular relief cannot make the decree a 
consent decree when the relief is eventually decreed. 
(Vol 5) 1918 Nag 66 (67) ; 15 Nag L B 39. 

[18J Compromise decree passed without previous 
order that compromise be recorded — Decree is appeal- 
able. (Vol 4) 1917 Cal 607 (607) ; 43 Cal 85. 

[19] Agreement to be bound by evidence of witness 
is not agreement to compromise the suit — Decree passed 
on such evidence — Decree is not consent decree and is 
appealable. (Vol 25) 1938 Nag 64 (65) : I L B (1940) 
Nag 310. 

[20] Decree given to avoid any further litigation 
though given with other party’s consent is not con- 
sent decree and is appealable. (Vol 15) 1928 Mad 
327 (128). 

[21] Consent decree not limited to subject-matter of 
suit is appealable. (Vol 16) 1929 Sind 32 (36). 

[22] A person who is not a party to the compromise, 
though a parly to suit, can appeal against the compro- 
mise decree. (Vol 3) 1916 Cal 783 (785) (Vol 12) 1925 
Gal 421 (422) © (Vol 2) l9l5 Cal 473 (474). 

[23] Consent decree passed — One party remaining 
absent — Such party can appeal, (Vol 15) 1928 Mad 
922 (922). 

[24] Decree on compromise — Party verifying or ad- 
mitting compromise on behalf of other without autho- 
rity — Other party can appeal against decree. (Vol 16) 
1929 Oudh 385 (387) ; 4 Luck 562 (F B). 

[25] An appeal lies against a decree passed on com- 
l>roniise entered into by a vakil without reference to his 
client. (Vol 5) 1918 Mad 656 (657) : 41 Mad 233. 

[See however (Vol 20) 1933 Bom 206 (206); 57 Bom 
206. (Compromise decree passed — In appeal party dis- 
owning authority of pleader or agent to compromise — 
Still then appeal does not lie under 0. 43, R. 1 (m) — 
Such appeal is barred under S. 96 (3) — Remedy is to 
apply for review or under S. 151 to lower Court.)] 

[26] Per Boy J. — Where the dispute is over the 
Mature of a compromise, the party appealing has a 

right in appeal to show what the compromise was. 
(Vol 15) 1928 Cal 108 (109). 

[27] Order of recording compromise does not cease 
to be appealable because it includes direction that decree 
be drawn up. (Vol 1) 1914 Lah 112 (113) ; 1914 Pun 
Be No. 96 © (Vol 31) 1944 Bom 239 (241) : I L B 
(1944) Bom 405 © (Vol 23) 1936 Sind 59 (60) : 29 Sind 
L R 437. 

[But see (Vol 9) 1922 Mad 446 (446).] 

[28] No appeal lies from an order made by consent 
of parties especially if the appellant has derived some 
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Section 96 (contd.) 

benefit under it. (Yol 7) 1920 Cal 724 (724) •$! (Vol 3) 
1916 Mad 795 (797) (Appointment of Commissioner 
by consent — Section 96 (3) does not apply.) 

ISee also (Yol 15 j 1928 Lah 352 (353) : 9 L&h 176. 
(Suit compromised — Judgment omitting certain terms 
of compromise — Order correcting the omission can be 
made under S. 152 and is not appealable.)] 

3. Appeal against ex parte decree. — [1] Appeal 
lies from an ecc parte decree. (1886) 9 Mad 445 (446). 

[2] Application to set aside ex parte decree rejected 
under O. 9, B. 13 — Same question cannot be re-agitated 
in appeal from decree. (Yol 7) 1920 Mad 962 (963) 
(Yol 4) 1917 All 475 (477) : 39 AU 143 (Yol 14) 1927 
Mad 1114 (1114). 

[3] Bx parte decree passed — Application under 0. 9, 
R. 13 dismis-'Cd in default — Appellate Court has power 
to consider propriety of ex parte order. (Yol 24) 1987 
Nag 268 (269) : I L R (1937) Nag 519 

[4] Ex parte decree — No application under 0. 9, 
B. 13 — Appeal against decree — Appellate Court can 
question propriety of ex parte order. il907) 30 Mad 54 
(60) (P Bji^tYol 9) 1922 Bom 267 (270) : 46 Bom 184 © 
(Yol 15) 1928 Cal 812 (814)'2«(Yol 6) 1919 Cal 727 (728) 

(Yol 9) 1922 Lah 439 (440) : 3 Lah 357 (Yol 11) 
1924 Mad 107 (108j ^ (Yol 16) 1929 Pat 609 (612) : 9 
Pat 4084«(Yol 3) 1916 Sind 34 (34) : 9 Sind L R 191. 

[But see (Vol 4) 1917 All 475 (476) : 39 All 143. 
{Ex parte decree — Remedy is to apply for restoration 
— Question of non-appearance cannot be considered in 
appeal.) ^ (Vol 12) 1925 Oudh 645 (646) : 28 Oudh Cas 
85 * (Yol 11) 1924 Rang 137 (138) ; 2 Rang 108 (In 
appeal from ex parte decree, question of service of 
summons cannot be considered which can be considered 
only under 0. 9.)] 

4. Appeal Meaning of. — [1] “Appeal’* is any 
application by party to appellate Court to set aside or 
revise decision of subordinate Court, (Yol 19) 1932 P C 
165 (167) : 60 Cal 1 : 59 Ind App 283 (P 0). 

[2] Appeal is a complaint made to the higher Court 
that the decree of the lower Court is unsound and 
wrong. (1874) 6NWPHCR19 (21) (F B). 

[3] Appeal being a continuation of the original pro- 
ceeding, the appellate Court s decree is the decree in 
the suit. (Vol 4) 1917 Mad 597 (598). 

[4] There is no analogy between appeal and reference* 
(Yol 19) 1932 All 651 (653) : 54 All 891. 

[5] Right of appeal is substantive right and the 
powers of the appellate Court are couuterminous with 
those of the trial Court. Even when the appeal is dis- 
missed, the appellate Court exercises its jurisdiction. 
But powers of Court of revision are entirely discre- 
tionary and even this power is limited. (Yol 18) 1931 
Nag 17 (18) : 27 Nag L R 251. 

[6] The words “an appeal” in S. 96 do not exclude 
the entertainment of a fresh appeal if the dismissal of 
the first appeal does not bar the hearing of the fresh 
appeal. (Vol 10) 1923 Pat 514 (516) : 2 Pat 739. 

[7] If an appeal, even if it were successful, would be 
fruitless, it should be dismissed as incompetent. (1912) 
15 Ind Cas 529 (529) (Cal). 

5. “Appeal shall lie from every decree.’* — [1] 
No appeal lies from judgment but only from decree, 
(Yol 11) 1924 Cal 1006 (1007). 

[2] In order to be decree for purposes of appeal a 
decision must be a final disposal whichever way it has 
been or may be decided. (Yol 16) 1929 Mad 404 (405). 

[3] Unless a finding is of such a nature as to be 
sufficient for the decision of the suit and gives formal 
expression to its adjudication in the form of a decree it 
cannot give rise to a right of appeal in view of the plain 
terms of S. 96. (Yol 30) 1943 Nag 204 (207) : I L R 


(1943) Nag 241 (F B) Is (Yol 29) 1942 Bom 279 (280) © 
(Yol 11) 1924 Bom 33 (35). 

[But see (Yol 6) 1919 Lah 53 (54) : 1919 Pun Ee 
No. 66 (Failure to prepare decree — Appellant is not 
deprived of his right of appeal.)] 

[4] Court finally deciding controversial matter in 
issue — Decision misnamed as “decretal order” — Deci- 
sion forms decree over which appeal is remedy and 
not revision. (Yol 18) 1931 Mad 471 (474) : 54 Mad 
337. 

[5] Application for adjournment opposed — Court 
refusing adjournment and dismissing suit — Order is a 
decree and is appealable as such. (Vol 14) 1927 Bang 
148 (149) : 5 Bang 838. 

[6] Order striking of defendants against whom suit 
held not maintainable is decree and is appealable. (Yol 
28) 19 Pat 385 (387) : 20 Pat 417 : 42 On L Jour 
375 © (Vol 18) 1931 All 333 (336) : 53 All 466. 

[7] Order dismissing application for personal decree 
is a decree and is appealable, (Yol 32) 1945 Nag 289 
(290) 1 I L R (1945) Nag 643. 

[S] Mortgage decree — Dismissal of application for 
final decree for sale is decree — Order is not under 
S. 47 but is appealable under S. 96. (Vol 6) 1919 Mad 
709 (710) : 42 Mad 52. 

[9] An order declaring a suit to have abated is a 
decree from which an appeal lies. (Yol 4) 1917 Mad 
285 (286). 

[10] Order for staying execution being decree is 
appealable, (Yol 17) 1930 Lah 187 (189) : 11 Lah 402. 

[11] Remand under inherent power is appealable as 
a decree. (Yol 10) 1923 Cal 606 (607). 

[12] An appeal lies from a decree in a suit transfer- 
red from the Small Cause Court to the original side 
under S. 23 of the Provincial Small Cause Courts Act, 
(Yol 6) 1919 Cal 1065 (1066). 

[13J Small cause suit instituted as regular suit before 
Judge not invested with small cause powers but decided 
by Judge having those powers — It remains regular 
suit and appeal lies. (Yol 6) 1919 Cal 389 (389). 

[14] Suit for account under U, P. Agriculturists’ 
Belief Act — Trial Court not exercising special jurisdic- 
tion under U. P. Agriculturists* Relief Act — Right of 
appeal is governed by S. 96 — Order by Court declar- 
ing certain amount due by plaintif amounts to decree 
and appeal lies from it under Section 96. (Yol 26) 1939 
AE 233 (234). 

[15] No finding or interlocutory order which is not 
sufficient to dispose of the suit as a whole can in itself 
give rise to a right of appeal except where an appeal is 
expressly provided. (Yol 30) 1943 Nag 204 (207) : I L R 
(1943) Nag 241 (F B). 

[16] An order of Assistant Commissioner refusing to 
restore a suit dismissed for default is not appealable. 
(1910) 7 All L Jour 675 (681). 

[17] Order of appellate Court under O. 41, E. 5 
refusing to stay execution is not appealable. (Vol 26) 
1939 Bom 65 (65) 

[18] Interlocutory order for the examination of the 
account of the Receiver is not a decree and is not 
appealable. (1911) 13 Cal L Jour 459 (462). 

[19] No appeal lies against an order of dismissal of 
a suit under O. 23, R. 3. (Yol 3) 1916 Cal 80 (81). 

[20] Order of District Judge under S. 84, Madras 
Hindu Religious Endowments Act (2 [II] of 1927) on 
application to set aside decision of Board under S. 84 (1) 
is not decree and is therefore not appealable. (Yol 21) 
1934 Mad 103 (110) : 57 Mad 271. 

[21] No appeal Ees against an order passed by a Court 
on a petition under S. 7, Madras City Tenants’ Protec- 
tion Act (3 [III] of 1922) for fixing of reasonable rent. 
(Yol 26) 1939 Mad 480 (430) : I L R (1939) Mad 213. 



698 


[THE CODE OP] CIVIL PEOCEDUBE, 1908 


[S. 96 J 
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[22] Order dismissing petition under S. 34, Trusts 
Act, is not a decree and no appeal lies. (Vol 22) 1935 
Oudh 72 (73). 

[23] Court ordering appointment of certain persons 
as trustees of wakf on their mere applications, not as 
Civil Court but as kazi under Mahomedan law — Order 
appointing mutawallis not being ‘decree* as not having 
been made in suit, appeal therefrom is not competent 
under S. 96. (Vol 24) 1937 Oudh 381 (383) ; 13 
Luck 523. 

[24] Partition suit — Preliminary decree passed — Sub- 
sequent order refusing to take accounts from particular 
year before final decree — Order is not appealable. (Vol 
32) 1945 Oudh 312 (313) : 20 Luck 557. 

[25] Order passed by District Judge setting aside re- 
jection of plaint — It is not appealable order — Nor does 
such order amount to decree. (Vol 21) 1934 Pesh 88 
^(89). 

[26] Order under S. 152 directing amendment of 
decree, not in conformity with judgment is not decree 
■and is consequently not appealable. (1911) 1911 Pun L B 
No. 186, page 687 (638) : 1911 Pun Be No. 24. 

[27] Suit for damages for breach of contract— Defen- 
dant claiming set-off — Court deciding that plaintiff’s 
claim was barred by limitation — Decision held did not 
embrace set-off and therefore no decree could be passed 
and hence no appeal lay. (1912) 6 Sind L B 287 (290). 

6. Applicability and scope [1] Bight of appeal is 

not to be implied but should be given by express enact- 
ment or by rules having force of law. (1918) 40 Cal 21 
(27) : 39 Ind App 197 (P C) ^ (1906) 28 All 545 (549, 
560) © (Vol 1) 1914 Bom 32 (32) ; 38 Bom 337 (Vol 
29) 1942 Lab 201 (203) : I L E (1943) Lab 569 * 
(1888) 11 Mad 26 ^(34) ; 14 Ind App 160 (P C) ^ (Vol 
28) 1941 Oudh 590 (691) * (Vol 24) 1937 Oudh 381 
(383) : 13 Luck 623 ^ (Vol 16) 1929 Bang 198 (199) 
(In eases under the Code, unless the right is given by 
the Code, there can be no appeal.) 

[2] Interpretation of statutes — Bight to appeal is 
substantive right and cannot he taken away by subse- 
quent enactment passed during pendency of action, (Vol 
17) 1930 All 706 (709j : 52 All 886. 

[3] Eight of appeal from decree of single Judge to 
High Court is not governed by S. 96 or S. 100 or S. 104 
Ibut by Letters Patent. (Vol 27) 1940 Nag 39 (39) ; 
I L B (1940) Nag 141 (E B) ^ (Vol 10) 1923 Bom 218 
(224, 225) ^ (1907) 34 Cal 619 (624) (S B) 4* (1906) 33 
Cal 1323 (1341, 1343) (S B) * (Vol 24) 1937 Bang 268 
(269) : 1937 Bang L B 97. 

[4] Bight of appeal under Civil P. C., exists in civil 
proceedings though not called suits unless expressly 
taken away. (Vol 16) 1929 Mad 223 (225) (Decision in 
reference under S. 30, Laud Acquisition Act, though not 
under S, 54 of the Act, is appealable under S. 96.) 

[5] Consolidation of suits but separate decrees and 
judgments— No separate appeals are necessary. (Vol 17) 
1930 All 706 (707) : 52 All 886. 

[6] Upon the death of a respondent pending appeal, the 
.assignee of his interest has a right to be substituted in 
his place. (1885) 9 Bom 151 (157). 

[7] The provisions of this section do not aiDply to 
Courts constituted under the Provincial Small Cause 
Courts Act, 1887, or under the Berar Small Cause 
Courts Law, 1905, sfse S. 7 (b). 

7. “Court authorized to hear appeals.** — [1] 
Beotion 96 confers right of appeal on parties and not 
jurisdiction on Court. (1886) 13 Cai 232 (236). 

^ [2] It is only the Court to which the jurisdiction is 
giyen to entertain an appeal in a particular matter by 
.WkDus Acts in the different Provinces which can hear 
(189;6)'18.A11 375' (378). 


[3] Failure to raise plea of want of jurisdiction in 
appellate Court does not clothe that Court with jurisdic- 
tion not given to it. (1912) 16 Cal L Jour 77 (Si). 

[4] Territorial jurisdiction transferred to another 
Court after decree on contract — Appeal lies in Court 
authorized to hear appeal of latter Court. (Vol 2) 1915 
Mad 362 (363) : 37 Mad 477. 

[5] The expression “Court authorised to hear ap- 
peals** means either the Court authorized to hear appeals 
from the Courts in question generally, or else the Court 
authorised to hear such appeals as the appeal in question. 
(1886) 13 Cal 322 (325). 

8. Costs, appealas to. — See Section 35. 

9. Execution proceedings. — [1] Section 96, 
Cl. (3) does not apply to execution proceedings but is res- 
tricted to suits only. (Vol 11) 1924 Pat 346 (347). 

[2] Execution proceedings — Every order made in 
proceedings under S. 47 is not necessarily appealable. 
(Vol 11) 1924 Pat 683 (685). 

[3] Order in exercise of inherent jurisdiction in exe- 
cution proceeding is not appealable. (Vol 23) 1936 Sind 
166 (167) : 30 Sind L B 170. 

[4] No appeal lies from an order refusing to restore 
an application in the execution department. (Vol 11) 
1924 All 794 (795). 

10. Nature of grounds. — See Order 41, Buie 1. 

11. Powers of appellate Court. — See Section 107. 

12. Right of appeal when lost. — [1] Agreement 
not to appeal — Appeal filed in violation of agreement — 
Appellate Court is bound to give effect to agreement and 
refuse to allow appellant to proceed with appeal. (1877) 
1 All 267 (268) (FB) ^ (1872) 14 Moo Ind App 204 (207) 
(PC)*J»(Vol 22) 1935 Cal 239 (240) : 62 Cal 229 (Under- 
taking by parties that decision by third persons to be 
final.)4» (1882) 8 Cal 455 (459) •i* (Vol 18) 1931 Nag 126 
(127) ^ (Vol 16) 1929 Oudh 451 (452) : 5 Luck 391. 
(Agreement to abide by decision of Court.) 

[2] Failure to abide by terms of decree does not dis- 
entitle party to appeal. (Vol 21) 1934 All 531 (538). 

[3] District Board’s resolution that no appeal be 
preferred — It is no reason for throwing out appeal as 
incompetent when preferred by Board itself. (Vol 17) 
1930 Oudh 434 (437). 

[4] Beturn of plaint for re-presentation Plaintiff 
complying with order without giving up right of appeal 
— Plaintiff does not lose his right of appeal. (Vol 6) 1919 
Cal 447 (448). 

[5] Decree imposing conditions on plaintiff — Condi- 
tions not complied with — He does not thereby lose right 
of appeal, (Vol 7) 1920 Cal 96 (97). 

[6] A's election as Municipal Commissioner declared 
invalid by Jower Court’s decree — Afterwards Local 
Government nominating A Municipal Commissioner— .4 
accepting appointment is not precluded from appealing 
against decree. (Vol 23) 1936 Cal 424 (425, 426), 

[7] Mere application by vendee to withdraw price of 
pre-emj>tion deposited in Court does not take away his 
right of appeal. (Vol 2) 1915 All 325 (325). 

[8] Appeal by vendee in pre-emption suit — Vendee 
obtaining stay of execution on making deposit — Deposit 
withdrawn by him before appeal heard — He will lose his 
right of appeal. (1906) 1906 Pun L B No. 70, page 227 
(230) ; 1906 Pun Be No. 19. 

[9] A party who has adopted an order of the Court 
and enjoyed a benefit under the order cannot contend 
that it is valid for one purpose and invalid for another. 
But if the party accepts the order under protest, he can 
appeal against it. (1910) 12 Cal L Jour 556 (559). 

13. Valuation for purposes of appeal. — [1] 
Value of original suit determines pecuniary jurisdiction 
of appellate Court. (1874) 7 Mad H C B 356 (357) (S B) 
(Suit for over Bs. 5000 — Decree for less — Appeal lies 
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97. Where any party aggrieved by a preliminary decree passed after the commencement of 
A'Q'geal from final decree this Code does not appeal from such decree, he shall be precluded from 
u'liere no appeal from 'Qve- disputing its correctness in any appeal which may be preferred from 
Uminan deoree. 


Section 96 (contd,) 

to High Court.)'3E<(1891) 13 All 320 (322)«3&(Vol IS) 1931 
Cal 159 (160) : 58 Cal 829 (Mortgage suit for less than 
Ss. 5000 — Preliminary decree for sale for more than 
Hs. 5000 — Appeal lies to District Judge and not to 
High Court.) 

[2] Value of suit is value of main relief and not inci- 
dental relief. (1911) 33 All 634 (636, 637). 

[3] Course of appeal is determined by value of claim 
as brought and not by decision upon it. (1895) 1895 
Pun Ee No. 106, page 497(498) {FB)»a&(1910) 14 Cal W N 
343 (345) (Vol 20) 1933 Lah 8 (9). 

[4] Plaintiff valuing claim definitely — Value deter- 
mines appellate forum. (1895) 1895 Bom P J 228 (228)6& 
<1913) 1913 Pun L E No. 229, page 770 (771). 

[5] Plaintiff entitled to value his suit approximately 
or tentatively — Court to which appeal lies must be deter- 
mined by value given in plaint. (Vol 5) 1918 Mad 998 
(1002): 40 Mad ltFB)*J*(Vol 12) 1925 All 376 (377) : 47 
All 5348&{1884) 8 Bom 31 (33)5«(Vol 12) 1925 Cal 1076 
(1081) : 53 Cal 14 (FB) © (Vol 20) 1933 Mad 721 (722): 
■57 Mad 186 ^ (Vol 20) 1933 Mad 330 (331, 332) : 56 
Blad 705 ^ (Vol 22) 1935 Pat 396 (400) ; 14 Pat 658 
(SB). 

[But see (Vol 13) 1926 Cal 378 (379)>Jt(Vol 12) 1925 
Cal 212 (212) * (1907) 34 Cal 954 (959, 960) (F B) *$• 
(Vol 21) 1934 Lah 488 (491, 492) : 15 Lah 151 (F B) ^ 
(Vol 15) 1928 Lah 670 (671) © (Vol 15) 1928 Lah 157 
(158) : 9 Lah 23.] 

[6] In a suit for accounts where the plaintiff has 
valued his claim below Es. 5000 an appeal against the 
preliminary decree lies to the Divisional Court, and not 
to the Chief Court, (1909) 1909 Pun L E No. 87, page 
323. 

^ [7] Eedemption suit on payment of Ks. 1000 — Pre- 
liminary decree for possession on payment of Es. 9050 
passed by Sub- Judge — Appeal by mortgagee for enhan- 
cement of the amount lies to the High Court and not 
District Court. (Vol 20) 1933 Lah 155 (166). 

14. Who can appeal. — [1] If the competency of 
an appeal is in question the appellant must establish 
that he has a right of appeal. (Vol 3) 1916 Cal 361 
(364) : 43 Cal 857. 

[2] Appellant claiming right of appeal against trial 
Court’s finding must show that it amounts to decree 
within S. 2 (2). (Vol 28) 1941 Oudh 590 (691), 

[3] No person can appeal unless he is party to suit. 
CV^ol 6) 1919 Lah 180 (181) : 1919 Pun Ee No. 794' 
(1910) 11 Cal L Jour 580 (586). 

^ [4] Suit against manager of joint Hindu family in 
his iudividual and representative capacity — Coparcener 
not mentioned in suit as separate party — Coparcener 
though adversely affected by decree is not party and 
has no right of appeal. (Vol 24) 1937 Sind 94 (95) : 
30 Sind L E 467. 

[5] Suit in which Official Eeceiver is party — Official 
Eeeeiver not appealing from decree in suit — Appeal not 
■one under Insolvency Act— Creditor not party to suit 
is not entitled to appeal. (Vol 21) 1934 Mad 360 (363) : 
57 Mad 6706& (Vol 28) 1941 Mad 577 (578), 

[6] Person made defendant under order of Court has 
right of appeal. (1909) 12 Oudh Cas 390 (392). 

[7] Party appealing must have been adversely affec- 
ted by decree. (Vol 29) 1942 Cal 1 (17) ; I L E (1941) 
2 Cal 434© (1881) 3 All 152 (157) (F B)© (Vol 19) 
1932 Bom 78 (79) : 56 Bom 16© (1910) 11 Oal L Jour 
580 (586)© (1905) 9 Oal W N 584 (588). 


[8] Decree refusing exclusive but awarding joint 
possession with defendant aggrieves plaintiff and he has 
a right to appeal. (Vol 11) 1924 Cal 850 (851). 

[9] A party against whom no decree is passed can 
appeal if tbe result of the decree is to make him aggrieved 
by it. (1910) 1910 M W N 719 (719, 720). 

[10] Person adversely affected by decree only on 
some matters — He can appeal only on such matters and 
not from every part of decree. (Vol 21) 1934 All 677 
(679). 

[11] To determine whether adjudication is appealable, 
it is open to the parties to go behind the decree and 
see really what the adjudication is. (1913) 25 Mad L 
Jour 379 (384). 

[12] Decree on face of it entirely in favour of party 
— Some issues found against him — Party has no right 
of appeal. (1885) 7 All 606 (611) (F B) © (Vol 1) 1914 
All S3 (83) © (Vol 17) 1930 Lah 190 (191) (Prayer of 
party granted— No appeal lies by party. )©(Vol 6) 1919 
Lah 418 (418). (Decree in favour of party — Appeal 
against opinions in judgment not tenable.)© (Vol 32) 
1945 Mad 39 (39) (Partition suit dismissed on defen- 
dant’s contention that suit was not maintainable as 
partial partition was asked for — Defendant’s appeal 
held not maintainable as no finding would operate 
as res judicata.) © (Vol 11) 1924 Mad 858 (858) 
(Where suit is dismissed, findings in judgments as 
between co-defendants not embodied nor implied in 
decree are neither res judicata nor appealable.)© (Vol 3) 
1916 Mad 618 (618) (Suit dismissed — ^Adverse finding 
against defendant — No right of appeal.)© (1896) 6 Mad 
L Jour 86 (88)© (Vol 6) 1918 Nag 91 (91)© (Vol 16) 
1929 Pat 586 (687) : 8 Pat 617© (Vol 3) 1916 Pat 306 
(306). 

[IS] Appeal wiU lie against favourable decree if point 
substantially in issue has been decided against the 
appellant. (Vol 11) 1924 Mad 689 (690) : 47 Mad 
633© (1907) 30 Mad 447 (448)© (1913) 25 Mad L Jour 
379 (383)© (Vol 4) 1917 Pat 350 (352). 

[14] Person having interest in subject-matter of suit ^ 
has right of appeal, (1910) 11 Oal L Jour 580 (586)© 
(Vol 19) 1932 Bom 78 (79) : 66 Bom 16. 

[15] Title of mortgagor to property negatived — 
Mortgagee not party to decree — Mortgagee purchasing 
property in execution resisted in taking possession — 
Mortgagee can appeal against decree passed against 
mortgagor. (Vol 5) 1918 Mad 409 (410). 

[16] Legal representative of party has right of appeal. 
(1910) 11 Cal L Jour 580 (586) © (1903) 26 Mad 101 
(102, 103). 

[17] Plaintiff or defendant can appeal without con- 
currence of any of the parties to the suit, (1898) 22 
Bom 718 (722). 

[18] Stranger to a decree brought on record after 
decree on ground that he is real owner of property 
in dispute has no right to appeal. (Vol 7) 1920 Pat 142 
(143) : 5 PatL Jour 256. 

[19] Suit decreed against defendants present and 
dismissed against defendants unrepresented — Plaintiff’s 
appeal is barred. (Vol 16) 1929 Oal 669 (670). 

SECTION 97 — SYNOPSIS, 

1. Applicability, scope and object. 

2. Court-fees. 

3. Effect of final decree passed pending appeal 
against preliminary decree. 

4. Preliminary decree. 



700 


[THE CODE OE] OIVITi PROOBDUEE, 1908 


[ S. 97] 


Objects and Reasons. 


'^Clause 07 » — The Committee have inserted an ex- 
press provision to compel litigants to appeal from pre- 
liminary decrees, and have estopped them, on their 
failure to do so, from raising objections to such decrees 
in appeals from final decrees. On this point they accept 


the unanimous opinion of the Calcutta High Court. 
They think it unreasonable that parties should allow 
proceedings to be carried on to their final stage and 
large costs to be incurred if they intend to rely upon 
objections which could be taken at an earlier stage. 

S. 0. R. 


Section 97 ( contd.) 

5. Preliminary decree — Effect of not drawing up. 

6. Reversal of preliminary decree — Effect on 
final decree. 

7. Miscellaneous. 


1. Applicability, scope and object— [1] Under 
the old Code, objections to a preliminary decree could 
be taken in an appeal against the final decree, without 
appealing from the preliminary decree. (Vol 2) 1915 
Cal 118 (118). 

[2] The Legislature 'in enacting S. 97 of the present 
Civil Procedure Code, intended to prevent preliminary 
questions being raised in the form of an appeal after 
the decision of a case on merits. (1912) 36 Bom 536 (539). 


[3] Appeal on preliminary decree is obligatory. 
(Vol 3) 1916 Cal 249 (249). 

[4] The right to appeal under S, 97 lies only from a 
preliminary decree and not from a preliminary finding 
in a suit directing accounts to be taken. (Vol 1) 1914 
Bom 23 (24) : 38 Bom 331. 


C5] No separate appeal against each finding lies — 
Decision of preliminary issue of limitation is not deert^e 
— Question is not barred in appeal against final decision 
— Even if technically barred time can be extended 
under S. 5, Limitation Act. (Vol 4) 1917 Lah 153 
(153, 154) ; 1917 Pun Re No. 7. 

[6] Where no appeal is preferred against a prelimi- 
nary decree for sale in mortgage suit the points which 
could have been raised in that appeal had it been filed, 
could not be urged in an appeal against the final decree 
in the same suit. (Vol 3) 1916 Bom 305 (307) : 40 Bom 
321 ©(Vol 22) 1935 Oudh 11 (12) ; 10 Luck 233 (Provi- 
sion as to personal liability of mortgagor.)©(Vol 17) 1930 
Oudh 10 (12) (Do.) ©(Vol 6) 1919 Pat 420 (422): 4 Pau L 
Jour 306 © (Vol 24) 1937 Rang 494 (496) (Provision as 
to personal liability of mortgagor in preliminary decree.) 

[7] Mortgage suit — Preliminary decree allowed to 
become final — Decree-holder applying for personal 
decree under 0. 34, R, 6 — Judgment-debtors cannot 
ask Court to amend preliminary decree by deleting 
clause granting personal decree — Order granting amend- 
ment is entirely wrong. (Vol 23) 1936 Oudh 81 (82, 83)^ 

^ [8] Preliminary decree for sale on mortgage drawn 
in form of decree laid down in No, 4 of Appendix D 
—No appeal filed from preliminary decree — Subsequent 
application for passing personal decree cannot be 
contested. (Vol 20) 1933 Oudh 352 (354) ; 9 Luck 51 
(P B). 

[9] Order passed that party entitled to mesne profits 
—Another order determining amount — Second order 
appealed against when appeal against first order time 
barred — Bust order being appealable could not be 
attacked in appeal against second order, (Vol 17) 1930 
Lah 24 (26). , 


[10] , A party not pleading limitation as a bar to the 
suit before passing the preliminary decree cannot plead 
it in appeal from the final decree. (Vol 6) 1919 Cal 538 
(539). 

‘ I Court while passing final decree cannot reopen 
qufisi^ona, deternfined by preliminary decree. (Vol 16) 
1929 (^3> © (Vol 16) 1929 All 65 (66). 


[12] Adjudication regarding partnership— No objec- 
tion nor appeal — It cannot be subsequently questioned 
by reason of omission to appeal. (Vol 2) 1915 P 0 116 
(117, 118) : 42 Cal 914 : 42 lad App 91 (P C). 

[13] Mortgage suit— Preliminary decree not appealed 
against — Rate of interest, even if higher, cannot be 
questioned at time of final decree. (Vol 6) 1919 Pat 426 
(422) : 4 Pat L Jour 306. 

[14] Preliminary decree for partition proceeds on 
finding of jointness — Partition effected by institution 
of previous suit cannot theref re be pleaded in final 
decree proceedings. (Vol 17) 1930 Pat 260 (264). 

[15] Suit for partnership accounts — Preliminary 
decree directing accounts for certain period — Appellate 
Court varying decree by directing accounts for shorter 
period — ^No appeal against appellate decree — Direction 
for accounts for shorter period cannot be challenged in 
appeal against final decree (Vol 33) 1946 Sind 28 (29); 
I L R (1945) Ear 368. 

[16] The provisions of this section do not apply to 
Courts constituted under the Provincial Small Cause 
Courts Act, 1887, or under the Berar Small Causo 
Courts Law, 1905. See Section 7 (b). 

2. Court-fees. — [1] Suit for accounts— Prelimi- 
nary and final decrees — Single appeal from both is 
permissible but court-fee merely in re-^pect of final 
decree is not enough. (Vol 8) 1921 M-id 406 (406). 

3. Effect of final decree passed pending appeal 
against preliminary decree. — [1] Appeal against 
preliminary decree — Final decree parsed pending appeal 
— Appeal can be heard. (Vol 3) 1916 Cal 43 (46) © 
(1938) 40 Pun L R 123 (123) © (Vol 6) 1919 Mad 91 
(91, 92) (Specially if it is in conformity with preli- 
minary decree.) © (1913) 24 Mad L Jour 190 (191). 

[But see (Vol 1) 1914 All 380 (380, 381) : 36 All 
532 (P B) (Case under the old Code.)] 

[2] The passing of a final decree does not preclude a 
party from preferring an appeal against the preliminary 
decree. (Vol 1) 1914 Mad 473 (474) : 37 Mad 455 © 
(Vol 15) 1928 All 192 (192) © (Vol 16) 1929 Cal 689 
(696, 697) ; 67 Cal 1013 (P B) (Appeal from preli- 
33ainary decree only can be filed — In view of this 
decision the following cases cannot be deemed to be 
good law; (Vol 14) 1927 Cal 492:54 Cal 328 ; (Vol 13) 
1926 Cal 557 ; (Vol 11) 1924 Cal 543 ; (Vol 8) 1921 
Cal 109 ; 48 Gal 1036 ; (Vol 3) 1916 Cal 178 : 36 Cal 
762 ; 18 Cal L Jour 321.) © (Vol 15) 1928 Cal 720 (721) 
© (Vol 15) 1928 Gal 167 (167) * (Vol 6) 1919 Cal 893 
(894) © (Vol 3) 1916 Cal 249 (250) © (Vol 22) 1935 
Lah 482 (483) : 17 Lah 53 © (1913) 1913 Mad W N 140 
(140)©(Vol 16) 1929 Nag 349 (350) ; 27 Nag L R 197 © 
(Vol 17) 1930 Pat 177 (177) (PB)©(Vol 3) 1916 Pat 370 
(371) : 1 Pat L Jour 406 (P B). 

[But see (1910) 32 All 225 (226, 227) (Case under 
the old Code.) © (Vol 3) 1916 Bom 228 (228, 229) 
(Appeal against preliminary decree only does not lie.) © 
(Vol 16) 1928 Lah 73 (74) (Do.) © (Vol 8) 1921 Lah 265 
(266) (Do.) © (Vol 9) 1922 Nag 179 (180).] 

[3] A final decree, passed before the appeal from the 
preliminary decree must be brought to the appellate 
Court’s notice, otherwise the appeSate Court’s decree 
supersedes the final decree also. (1913) 18 Cal L Jour 
209 (213, 214) © (Vol 13) 1926 Bom 43 (44). 

[4] Preliminary decree revised or modified sub- 
stantially in appeal — Pinal decree passed before result 
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Decision where ap'peal 98 # (l) Where an appeal is heard by a Bench of two or more 

heard by two or 77iore Judges, the appeal shall be decided in accordance with the opinion of 
such Judges or of the majority (if any) of such Judges. 

( 2 ) Where there is no such majority which concurs in a judgment varying or reversing the 
decree appealed from, such decree shall be confirmed : 

Provided that where the Bench hearing the appeal is composed of two Judges belonging to a 
Court consisting of more than two Judges, and the Judges composing the Bench differ in opinion 
on a point of law, they may state the point of law upon which they differ and the appeal shall 
then be heard upon that point only by one or more of the other Judges, and such point shall be 
decided according to the opinion of the majority (if any) of the Judges who have heard the appeal, 
including those who first heard it. 

^( 3 ) Nothing in this section shall be deemed to alter or otherwise affect any provision of the 
Letters Patent of any High Court. 

[1882— S. 576 ; 1877— S. 575; see Letters Patent (Cal.), Cl. S6.] 

[a] Inserted by the Bepealing and Amending Act, 1928 (18 [XVIII] of 1928), Section 2 and Schedule I. 


Section 97 (contd.) 

-of appeal is inoperative, (Vol 6) 1919 Mad 870 (871) ^ 
(1912) 34 All 493 (495) ® (Vol 3) 1916 Cal 249 (250) 
(If appeal on preliminary decree succeeds final decree 
must be varied even though not appealed against.) 
(1913) 18 Cal L Jour 223 (226, 227) ^ (1913) 18 Cal L 
Jour 214 (219). 

[5] Combined appeal against preliminary and final 
decree is legal. (Vol 3) 1916 Bom 202 (202). 

[6] Final decree passed — Appeal from preliminary 
decree already filed and dismissed — Eight to second 
appeal is not barred by the passing of the final decree, 
(Vol 14) 1927 Cal 559 (560). 

[7] Appeal from preliminary decree pending — Final 
decree passed is valid. (Vol 16) 1929 All 287 (289) : 51 
All 640. 

[S] Appeal from preliminary decree in a redemption 
suit when filed before the passing of final decree therein 
-cannot be treated as one from final decree when such 
final decree has been passed. (Vol 11) 1924 Oudh 
299 (300). 

4. Preliminary decree — [1] Finding that a party 
is an agriculturist is not by itself an adjudication and 
therefore not a preliminary decree within S. 97. (Vol 8) 
1921 Bom 220 (222) : 45 Bom 627. 

[2] Adjudication — Whether final or not — Test is 
whether it does or does not amount to preliminary 
decree. (Vol 4) 1917 Cal 701 (704). 

^ [3] Decision on preliminary defence that matters in 
dispute were caste questions and hence outside Civil 
Court’s jurisdiction is not preliminary decree within 
meaning of S. 97. (Vol 1) 1914 Bom 149 (152) : 39 
Bom 339 (F B). 

[4] Suit for dissolution of partnership and accounts 
— CJourt after passing of preliminary decree but before 
final decree ordering Commissioner to credit plaintiff 
with certain sum — Order is not supplementary prelimi- 
nary decree but interlocutory order (Per Mohamad 
Noor and Manohar Lall JJ.). (Vol 27) 1940 Pat 204 
(208) : 19 Pat 1. 

[5] Findings on preliminary issues as to jurisdiction, 
limitation or res judicata are not preliminary decrees. 
(Vo) 8) 1921 Bom 220 (222): 45 Bom 627 U«(Vol 1) 1914 
jBom 149 (152) : 39 Bom 339 (F B) (Decision as to 
misjoinder, limitation or jurisdiction.) 

[6] Suit for specific performance of contract — Decree 
is not preliminary decree. (Vol 6) 1919 Cal 361 (361, 
362). 

[7] A decree is an order granting or refusing any of 
the reliefs and hence the decision that notice was neces- 
sary under S. 80, does not amount to a preliminary 
decree, when the plaintiff alleges that he has given 


notice and the decision is not therefore appealable. 
(Vol 5) 1918 Upp Bur 28 (30) : 3 Upp Bur Eul 1. 

[8] The order remanding after settling certain issues 
is a preliminary decree. (Vol 4) 1917 Cal 701 (704). 

[9] See also under S. 2 (2). 

5. Preliminary decree — Effect of not drawing 
up. — [1] Eight of appeal under S. 97 only arises when 
a preliminary decree is drawn up. (Vol 11) 1924 Bom 
33 (34) iJ'lVol 1) 1914 Bom 23 (24) : 38 Bom 331 (Pre- 
liminary finding directing accounts to be taken — - 
There is no right of appeal.) •$•(1913) 37 Bom 480 (482, 
483) •Ji (1913) 37 Bom 60 (63) (Overruled on another 
point in (Vol 1) 1914 Bom 149 ; 39 Bom 339 (F B).) 

6. Reversal of preliminary decree — Effect on 
final decree. — [1] If the preliminary decree is 
reversed and there is nothing for the appellant to 
comply with, the final decree so far as it is dependent 
on the other falls with it and becomes inoperative. 
(1913) 24 Mad L Jour 190 (191)'3&(Vol 6) 1919 Mad 870 
(871). 

[2] Preliminary decree set aside on appeal — Appeal 
against final decree is not necessary. (Vol 13) 1926 Lah 
534 (534). 

[3] See also Note 3. 

7. Miscellaneous.— [1] Appeal from preliminary 
order in execution — Execution subsequently dismissed 

— Appeal is still maintainable — ^Execution will proceed 
as per appellate judgment. (Vol 15) 1928 Oal 804 (804, 
805). 

[2] Mortgage suit— Preliminary decree — Defendants 
appealing — Final decree obtained and put into execu- 
tion — Appellate Court varying preliminary decree — 
Defendant’s application under S. 144 held competent, 
(Vol 18) 1931 All 656 (656). 

[3] Suit for partnership accounts — Preliminary 
decree — Appeal — Proceedings are not necessarily stayed 

— Appeal does not oust jurisdiction of Court to enter- 
tain application for compromise under O. 23, B. 8 — 
Decree in accordance with compromise can be passed. 
(Vol 6) 1919 Sind 64 (65) : 13 Sind L E 135. 

[4] Appeal from preliminary order allowed — ^Appeal 
from final order on same grounds is unnecessary. 
(Vol 15) 1928 Mad 107 (115). 

SECTION 98 — SYNOPSIS. 

1. Applicability and scope. 

2. Sub-section (3). 

1. Applicability and scope — [1] This section does 
not apply to a difference of opinion in the decision of a 
prelimmary objection to the hearing of the appeal on the 
ground that jibe appeal was time barred, (1889) 11 AE 
176 (181). 
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99 . No decree shall be reversed or substantially varied, nor shall any ease be remanded. 
No decree to he reversed in, appeal on account of any misjoinder of parties or causes of action or 
or modified for m-or or ej.j.or, defect or irregularity in any proceedings in the suit, not 

affecting the merits of the case or the jurisdiction of the Court. 

[1SS2— S. 578; 1877— Ss. 577 and 578 ; 1859— S. 350 ; see O. 1, Rr. 1 and 3 and O. 2, R. 3.] 


Section 98 (co7iid.) 

[2] Under the old Code when two Judges differed, the 
whole appeal was referred to a third Judge, but under 
the new Code, it is only the point of law that has to be 
referred. (1912) 39 Cal 353 (369) (F B) ^ (Vol 20) 1933 
All 861 (874) : 56 All 39 (S B). 

[3] Where the Judges differ on a point of law, they 
should come to a complete decision except the question 
of law on which they differ, so that, by their judgment, 
they should make it clear that a final result would be 
arrived at on the decision of the question of law one 
way or the other. (Vol 1) 1914 Cal 592 (594). 

[4] Where two Judges of a Division Bench differ on a 
point of law and refer the matter to a third Judge, the 
latter must confine his opinion to the specific point and 
not dispose of the case de novo on the 'merits. (1913) 
35 All 487 (498) ; 16 Oudh Cas 247 : 40 Ind App 182 
(JP C) * (Vol 9) 1922 Cal 544 (549) (The third Judge to 
dispose of the appeal as indicated by the referring 
Judges after deciding the point of law referred.) 

[6] Where two Judges refer the point of law under 
S. 98 to a third Judge and the latter agrees with neither 
he is competent only to express his opinion. (Vol 9) 
1922 Cal 544 (549). 

[6] Though the reference is to be heard by a Judge 
or Judges other than those who heard the case origi- 
nally the decision upon the point must be according to 
the opinion of the majority of Judges who heard the 
appeal including those who first heard it. (1903) 6 
Bom L R 131 (208, 211). 

^ [7] Decree should be varied so far as Judges compo- 
sing Bench agree that it should be varied and it should 
be confirmed as regards rest. (Vol 20) 1933 All 473 
(474) : 55 All 672 ^ (Vol 3) 1916 Cal 582 (588) (S B) ^ 
(Vol 15) 1928 Mad ISO (188, 190): 51 Mad 291'^(Vol 12) 
1925 Mad 1032 (1033). 

[But see (Voll3)1926 Lah 65 (71): 7 Lah 179 (Con- 
firmation of decree is rule and its modification is excep- 
tion. No complete agreement between the Judges as to 
variation or reversal— Case is ’‘governed by rule in 
S- 98 (2) and decree of Court of first instance should be 
confirmed,)] 

[8] Where there is a difierenee of opinion, between 
the two Judges who heard the appeal, on a question of 
fact, the judgment which is in accordance with that of 
the Court below will prevail under S. 575 of old Code, 
with the result that the judgment of the lower Court 
wiU be confirmed. (1890) 17 Cal 3 (11) : 16 Ind App 137 
(P 0). 

[9] Land acquisitions appeal — Judges composing 
Bench differing as to amount of additional compensa- 
tion — Procedure prescribed in S. 98 should be followed 
and award of lower Court confirmed. (Vol 6) 1919 Mad 
626 (628, 629) : 41 Mad 943 (F B). 

[10] Judges of Division Bench diSering in revision — 
Proceedings are regulated by Cl. 36, Letters Patent 
(Madras), and not by 01. 98. (Vol 2) 1915 Mad 1193 

W : 17 Ori L Jour 42 © (Vol 12) 1925 Mad 281 
(Revision under S. 25, Provincial Small Cause 
Courts Act.) 

,Xll] C* P, Courts Act (1917), S. 10 (b) applies to all 
cases, whijle S* 98, Civil P. C., applies to appeals only. 
(Vol 19) 1932 Nag 88 (89) : 28 Nag L R 80. 

1X22 Punjab Courts Act (3 [III] of 1914), S. 10 (2) (b)— 
"DivfeuMi Bench difieiing on point of law — Reference 

(2) incompetent — Proper remedy is 


one provided by S. 98. (Vol 3) 1916 Lah 113 (125)»: 
1917 Pun Re No. 71 (F B). 

[13] Bench of two Judges divided in opinion — Point 
of law noted in order sheet — Case referred to third 
Judge — Section 98 (2) proviso is complied with. (Vol 30) 
1943 Pat 433 (445). 

[14] Decree contains adjudications regarding several 
items — Each such adjudication is decree — Section 98 
should be applied with reference to adjudication of each 
item. (Vol 20) 1933 All 473 (474) : 55 AU 672. 

[15] Principles governing question as to right of 
Letters Patent appeal or Privy Council appeal has no 
application to S. 98. (Vol 6) 1919 Mad 626 (628) : 41 
Mad 943 (F B). 

[16] The provisions of this section do not apply to 
Courts constituted under the Provincial Small Cause 
Courts Act, 1887, or under the Berar Small Cause Courts^ 
Law, 1905 ; see S. 7 (b). 

2. Sub-section (3). — [1] Where two Judges 
comprising a Division Bench hearing a first appeal 
have disagreed either in law or in fact, the procedure tO' 
be followed is that laid down in Cl. 27 of the Letters 
Patent of the Allahabad High Court and not that laid, 
down in S. 98. (Vol 25) 1938 All 641 (648, 649) : I L R 
(1938) All 972 (FB). 

[2] Difference of opinion in Division Bench of Char- 
tered High Court — Section 98 has no application, but 
Cl. 26, Letters Patent, applies and point of difference 
should be stated by Division Bench, (Vol 21) 1934 Lah 
371 (379) : 15 Lah 425 (F B) ^ (Vol 20) 1933 Lah 648 
(648). 

[3] Procedure to be adopted by High Court in case 
of equal division is to be governed by Letters Patent 
Cl. 36 and not by S. 98. (Vol 16) 1929 Mad 641 (659) : 
52 Mad 563 (P B). 

[4] Chartered High Courts are removed from opera- 
tion of S. 98. (Vol 20) 1933 Pat 67 (67) : 11 Pat 772 
(PB). 

[-5] Difference between two Judges in appeal from 
suW'dinate Court — Beference under Cl. 28, Letters 
Patent (Pat), is competent — Section 98 has no applica- 
tion. (Vol 20) 1933 Pat 67 (69) : 11 Pat 772. 

[6] Section 98 and Letters Patent Cl. 36, unlike 
Letters Patent Cl. 15, are rules of procedure. (Vol 16)' 
1929 Mad 641 (656) : 52 Mad 563 (P B). 

[7] Section 98 would apply only when there is nO' 
similar provision in Letters Patent. (Vol 20) 1938 All 
861 (875) : 56 All 39 (S B). 

[8] As to the law prior to the introduction of sub- 
section (3) and the amendment of 01.86, Letters Patent, 
in 1928, see the undermentioned oases : — (Vol 10) 1923 
Bom 218 (224) * (Vol 6) 1919 Bom 1 (4) : 43 Bom 433 
492 (P B) * (Vol 12) 1926 Cal 846 (847) : 52 Cal 894 
(P B) * (Vol 13) 1926 Lah 65 (69) : 7 Lah 179 *■ 
(Vol 12) 1925 Pat 626 (667) : 4 Pat 510. 

SECTION 99 — SYNOPSIS. 

1. Scope. 

la. Error, defect or irregularity, not affecting 
merits. 

2. Error, defect or irregularity — ^ IllustrationSa 

3. Execution proceedings. 

4. Jurisdiction of Court. 

5. Misjoinder of parties or causes of action. 

6. Remand, irregular" order of. 
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Objects and Reasons. 


Clause 99, — The Committee have extended this 
clause in order to give the Courts a large discretion in 
dealing with irregularities in proceedings, and they 


Section 99 ( contd,) 

1. Scope. — [1] Section 99, Civil P, C., applies to 
proceedings under Agra Tenancy Act. (Vol 23) 1936 
All 200 (202). 

[2] Provisions of Civil P. C. do not regulate pro- 
cedure of hearing appeals in Privy Council — Still 
principle of S. 99 can be applied. (Vol 24) 1937 P C 233 
(284) : 64 Ind App 250 : I L B (1937) All 665: 31 Sind 
L B 590 (P C). 

[8] Sections 99 and 105 are not mutually destructive. 
(Vol 14) 1927 Bang 150 (154) : 5 Rang 80. 

[4] It is doubtful whether S. 99 applies to question 
about the constitution of or the right to maintain a 
suit. (Vol 16) 1929 Cal 445 (447). 

[5] Lower Court not paying heed to S. 99 acts with 
material irregularity and its decision can be set aside in 
revision under S. 115. (Vol 13) 1926 Lab 402 (403). 

[6] The provisions of this section do not apply to 
Courts constituted under the Provincial Small Cause 
Courts Act, 1887, or under the Berar Small Cause 
Courts Law, 1905 : see section 7 (b) — As to misjoinder 
of parties or causes of action, see 0. 2, B. 3. 

la. Error, defect or irregularity, not affecting 
merits. — [1] Every irregularity does not vitiate whole 
proceeding — It depends upon nature, scope and object 
of provisions contravened. (Vol 7) 1920 Cal 597 (598, 
599) : 46 Cal 978 * (1941) 22 Pat L Tim 196 (199) «$• 
(Vol 28) 1941 Pat 139 (140) : 19 Pat 838. 

[2] This section applies only to errors or defects or 
irregularities in the suit or proceedings out of which the 
appeal then being heard arises and not to previous suits 
or proceedings which have come to an end. (1901) 23 
Ail 499 (500, 501). 

2. Error, defect or irregularity — Illustrations. 

— ApTPointment of guardian ad litem [1] The want 

of a formal order appointing a mother as guardian ad 
Utem and the fact that the service of summons was not 
made on her, are not errors vitiating the proceedings ; 
but the irregularities, if they are shown to have prejudi- 
cially ajBEected the minors, will invalidate the suit or the 
proeeedmgs following it. (1903) 30 Cal 1021 (1026) : 30 
Ind App 182 (PC)6&(1887) 9 All 508 (510) (The absence 
of a certificate of guardianship not fatal in a suit on 
behalf of a minor by his mother.)* (Vol 3) 1916 Pat 
375 (378)* (Vol 3) 1916 Low Bur 87 (88). 

[2] Though the irregularities in appointing a guar- 
dian before the date fixed for deciding that matter and 
the absence of the minor’s consent may be condoned 
by S. 99 of Civil P. 0., yet where the Court sanctions 
a compromise injurious to minor, it can be set aside. 
(Vol 22) 1935 Oudh 287 (288) : 11 Luck 30. 

[3] Non-representation of a minor is fatal. (Vol 8) 
1921 Cal 534 (535). 

Appointment of Commissioner, — [4] When a 
Commissioner is not formally appointed but the parties 
conducted themselves in such a manner as to show that 
they accepted the appointment neither party, in view of 
S. 99, can go back upon this. (Vol 1) 1914 Lah 337 
(341.) 

[5] Commission issued behind back of the defendant 
— Irregularity not causing prejudice to defendant — 
Decree cannot be varied in second appeal. (Vol 25) 
1938 Nag 530 (532.) 

Error as to court-fees, — [6] Error as to court- 
fees — Merits or jurisdiction not af eoted — Beversal of 
decree is not justified. (Vol 12) 1925 Rang 65 (67) : 

^ Bang 462* (1913) 17 Cal L Jour 365 (366, 367) (PB). 


have inserted express words to meet the point decided 
in I. L. B. 26 Bombay 259 and I. L. B. 27 Madras 80 
and in a recent decision of the Calcutta High Court,’*^ — 
S. O. B. 

Irregularities as to evidence, — [7] Judgo*s failure tO' 
examine witnesses himself and allowing them to be 
examined by some one else is an irregularity but is no 
good ground for reversing the decision in the case. 
(Vol 15) 1928 Pat 438 (439). 

[8] Deposition not signed by Judge does not vitiate 
trial. (Vol 10) 1923 Nag 7 (7). 

[9] Failure to record the evidence in full in language 
of the Court is merely an irregularity which may be 
cured by the application of S. 99 of the Code of Civil 
Procedure. (1907) 34 Cal 396 (398, 399). 

[10] Refusal of summons under O. 16, R. 1 — Party 
producing copy of document sought to be produced in 
Court but neither proving that it was original nor that 
it was true copy — There was no miscarriage of justice 
due to refusal. (Vol 16) 1929 Cal 459 (461). 

[11] Court refusing to summon witnesses or to exa- 
mine witness produced — Order must be^set aside. 
(Vol 10) 1923 Nag 58 (59). 

[12] View of Court as to onus wrong — But decision 
not affected on merits — Appellate Court will not 
interfere. (Vol 10) 1923 Nag 62 (63). 

[13] Case not covered by 0. 41, R. 27 — Additional 
e\ idence taken — ^Merits not affected — Section 99 applies. 
(Vol 8) 1921 Sind 155 (157) : 16 Sind L R 17* (Vol 6) 
1919 Cal 311 (312)* (Vol 2) 1915 Mad 762 (762). 

[14] The omission of the Commissioner to record his 
reasons for the admission of additional evidence as re- 
quired by 0. 41, R, 27 (2) does not invalidate the pro- 
ceedings. (1938) 17 Rev Dec 507 (508). 

[15] Document alleged to be lost — Loss should be 
proved before tendering secondary evidence — Omission 
to do so is only irregularity. (Vol 6) 1919 Nag 3 (5). 

[16] The exclusion of evidence alone is not a suffi- 
cient ground for reversing the lower Court’s decree 
unless the appellate Court comes to the conclusion that 
such evidence if it had been received ought to have 
varied the decision. (1884) 8 Bom 408 (410). 

[17] Admitted documents cannot be objected to on 
the ground that they are used for some other purpose. 
(Vol 4) 1917 Cal 28 (28). 

Framing of issues — Irregularity , — [18] Mere omis- 
sion to frame an issue is not fatal to the trial of a suit, 
(Vol 13)1926 Bom 384(385)*{Vol 29)1942 Pat 366(368). 

[19] Form of issue erroneous — No prejudice — No 
ground for setting aside decree. (1913) 17 Cal L Jour 38 
(47). 

[20] Suit by plaintifis as reversioners for declaration 
that alienation by widow was void and injunction to 
restrain widow from committing waste — ^Right of some 
of plaintiffs to sue admitted — tissue whether remaining 
plaintifis were entitled to sue not decided — Suit can 
proceed — Remand is not necessary. (Vol 30) 1943 
Oudh 109 (112) : 18 Luck 601. 

Judgment — Irregularity as to, — [21] Colleague of 
Judge who heard the case and wrote and signed judg- 
ment, pronouncing it — Judgment is valid. (Vol 6) 1919 
Cal 799 (799). 

[22] Irregularity by non-compliance with O, 41, R. 31 
is curable by S. 99. (Vol 7) 1920 Sind 12 (13) : 14 Sind 
L R 132. 

[23] A decree passed without hearing arguments 
cannot be reversed on that score when the irregularity 
did not affect the merits of the case or the jurisdiction 
of the Court. (1926) 93 Ind Cas 291 (292) (Oudh). 

[24] Where order passed under O. 39, Rr. 5 and 6 
should have been passed under 0, 21, R. 42 the High 



704 


[THE CODE OE] CIVIL PEOCEDTJEE, 1908 


[S. 99J 


Section 99 ( contd,) 

Court refused to set it aside as in substance the order 
was right. (Vol 4) 1917 All 153 (154). 

[25] Order imphedly amounting to one of redemption 
may be treated as such under S. 99. (Vol 1) 1914 
Nag S (10) : 10 Nag L E 150. 

[26] Disposing of a case on Sunday is mere irregu- 
larity which is covered by the provisions of S. 99. (1907) 
29 All 662 (563). 

[27] Court instead of passing separate order with 
respect to filing of award combining it and judgment 
into one — Held that the procedure was not irregular. 
At any rats even if it was an irregularity, it did not mis- 
lead either of the parties and hence would be curable 
under S. 99. (Vol 23) 1936 Nag 246 (248). 

[28] Judgment delivered according to award but 
without giving ten days for objection — Judgment can- 
not be reversed. (Vol 18) 1931 All 453 (454):53 All 669. 

[29] Preliminary decree passed — .Order for making 
decree for sale absolute made but formal decree not 
passed — Irregularity can be condoned under S. 99 if 
Court’s jurisdiction or merits of case are not affected. 
(Vol 14) 1927 Bom 131 (133) : 51 Bom 125. 

[30] Judgment written, signed by Judge at home, 
and communicated to parties by clerk in absence of 
Judge on account of illness — Case remanded for fresh 
hearing — Section did not apply to the case. (Vol 18) 
1931 Cal 164 (165). 

Pleadings, defects in. — [31] Omission to sign 
and to verify the plaint are mere irregularities within 
S. 99, (Vol 17) 1930 Lah 735 (735)4* (Vol 20) 1933 All 
295 (297): 55 All 216 (Application to sue as pauper not 
properly verified.)© (1913) 17 Cal WN 989 (990, 991)© 
(Vol 15) 1928 Pat 51 (53, 64)© (Vol 7) 1920 Pat 686 
(638)© (Vol 10) 1923 Bang 206 (206) *. 1 Bang 42. 

[32] Omission to comply with provisions regarding 
presentation of plaint is irregularity which can be cured 
if plaintiff has acted in good faith. (Vol 18) 1931 All 
507 (511) : 54 All 57 (SB)© (Vol 33) 1946 Bom 174 
(179). 

[30] The defendant could not object to the frame of 
the plaint in appeal, where it stated all the facts fully 
and did not in fact mislead the defendant. (Vol 3) 1916 
Nag 84 (86) : 12 Nag L E 90© (1910) 34 Bom 72 
(75, 82)© (Vol 22) 1935 Bang 240 (242, 243). 

[34] Partner served — Omission to obtain directions 
of Court under O. 30, B, 3, is not an error, defect or 
irregularity affecting jurisdiction of Court in relation to 
defendant firm. (Vol 19) 1932 Cal 641 (542) ; 59 Cal 
496. 

[35] Where on the construction of the plaint and 
pleadings it is found that the minor is really a party to 
the suit the mere objection that the minor is not pro- 
perly described, is not fatal to the smt. (1887) 14 Cal 
159 (163). 

[36] In previous suit by Secretary of Samaj, defen- 
dant objecting to maintainability of suit under 0. 1, 
E, 8 — Court overruling objection and holding suit 
maintainable without aid of B. 8 — In subsequent suit 
defendant contending that B. 8 was bar to suit as 
Court’s permission was not obtained — Executive com- 
mittee of Samaj authorizing Secretary to maintain suit 

Questions raised in two suits were different and res 
jud/icata could not apply — Objection being technical 
case will be covered by S. 99. (Vol 16) 1929 Cal 445 
(446, 447). 

[37] In lower Court case treated under Dekkhan 
4^ioulturists’ Belief Act — In appeal ease not treated 
undet that Act — Amendment of plaint not affecting 
merits ot case — ^Formality of amendment was dispensed 
With. (Vol 15) 1928 Bom 425 (427), 

' aikalatndma or ^ower of attorney^ defects 
Vakal^nama signed by a person orally 


authorised to sign — Irregularity is curable under S. 99. 
(Vol 11) 1924 Pat 114 (117). 

[39] Plaint presented by agent without valid power 

of attorney — Plaint not signed by principal — Suit de- 
creed — Defect held cured by S. 99. (Vol 24) 19 <1 Ban? 
482 (483). ® 

[40] Bombay High Court Buies for appearances by 
agents of parties within jurisdiction — Non-complianoe 
with, will not vitiate decree, (Vol 10) 1923 Bom 44 (44) • 
47 Bom 227. 

Production and admissfion of documents. — 

[41] The Appellate Court cannot reverse the deci^on 
of the first Court only on the ground that leave to pro- 
duce a document at the late stage of suit, is granted 
under O. 7. B. 18 unless it is satisfied that the grant of 
leave has affected the merits of the case. (1909) 10 Cal 
L Jour 33 (37, 38). 

[42] The document could not be received in evidence 
on payment of any penalty. It should not then have been 
received in evidence, but it having been admitted by ih& 
Court of first instance the lower appellate Court was not 
justified, in reversing the decree of the Court of first in- 
stance and dismissing the suit for the irregularity did 
not affect the merits. (1877) 1 All 725 (726). 

Valuation — Error in.— [43] Errors in the valuation 
of claims are not errors, defects or irregularities which 
affect the merits of the case and that wben such errors, 
real or supposed, do not affect the jurisdiction of the 
Court which originally tried the cause the appellate 
Court is restr>iined by S. 99 from ordering the reversal 
of the decree on account of such errors. (1862) 1 Bom 
H C B 163 (164)© (Vol 5) 1918 Lah 369 (370) : 1918 
Pun Be No. 21 

Withdrawal of suit. — [44] Plaintiff allowed to with- 
draw suit With permission to bring fresh suit on pay- 
ment * f d^'frrj dent's costs — Order fixing no date for 
payment — PI iinfiff in-tituting second suu wi» bout paying 
costs — It is irreguliirity curable under S 99. (Vol 22) 
1935 Nag 66 (66) : 31 Nag L B 266. 

Subshtution of legal re'prcsentative . — [46] Irregula- 
rity — Bent suit by la. dlord — Heirs of deceased tenant 
already on record as parties bui notf rmwlly substituted 
as his heirs — Mere want of formal substitution of hens 
of deceased tenant is not a matei lal irrogular ty — It does 
not reduce the rent decree to a money deer o. (Vol 24) 
1937 Pat 147 (148). 

3. Execution proceedings. — [1] Anpeal — Sale 
confirmed during pendency of — No loss or prejudice to 
party caused — Sale should not be set asid . tVol 5) 1918 
Mad 1262 (1264). 

[2] Attachment is o dy a step in execution the omis- 
sion of which does not vitiate a sal * of property un- 
less material loss results therefrom. After the confirma- 
tion of sale, there can be no objection as to attachment, 
the want of which, being a mere irregularity, does not 
interfere with the executing Court s power to sell the 
property. (Vol 5) 1918 Mad 1262 (1263). 

[3] Execution proceedings — Application for substitut- 
ing legal representative’s name can be made to the Oourt‘ 
passing the decree — If it is not ma'de to that Court it ia 
mere irregularity curable by S. 99. (Vol 13) 1926 Lah 
34 (35)© (Vol 12) 1925 Oudh 448 (450) : 28 Oudh Cas 
330. 

[4] Appeal against original decree — Execution pro- 
ceedings of original decree kept pending — ApplicatioJ^ 
for revival only of execution is bad but S. 99 is availa- 
ble — Non-compliance with condition speoihcally stated 
in appellate decree however renders S 99 unavailable* 
(Vol 17) 1930 Bom 225 (227). 

[6] Merits not affected — Decree in rent suit by Court 
having jurisdiction — Property brought to sale in rent 
decree, already purchased by plaintiff in money decree 
— Plaintiff not party to rent suit — Suit by plaintiff 
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100. (1) Save where otherwise expressly provided in the body of this Code or by any other 
Second appeal, law® for the time being in force, an appeal shall lie to the High Court from every 
decree passed in appeal^ by any Court subordinate to a High Court, on any of the following 
grounds, namely : — 

(a) the decision being contrary to law^ or to some usage having the force of law;^^ 

(b) the decision having failed to determine some material issue of law or usage having 

the force of law ; 

(g) a substantial error or defect in the procedure^^ provided by this Code or by any other 
law for the time being in force, which may possibly have produced error or defect in 
the decision of the case upon the merits. 

(2) ka appeal may lie under this section from an appellate decree passed ex parte.^® 

[1882— s. 584; 1877— S. 684; 1859, S. 372.] 


Second appeal on 101. No second appeal 
m,o other grounds. section 100. 

[1882~.S. 585 ; 1877— S. 585.] 

Section 99 (contd,) 

•possession on declaring rent decree and sale thereunder 
fraudulent and therefore void — ^Fraud not being proved, 
rent decree cannot be varied or modified in plaintiff’s 
suit, even though there might have been illegal exercise 
of jurisdiction by Court in rent decree. (Vol 24) 1937 
Pat 147 (148). 

4. Jurisdiction of Court. — [1] In S. 99 by ‘juris- 
diction of the Court* is meant the jurisdiction of the 
trial Court. (Yol 13) 1926 Lah 402 (402). 

[2] The term ‘jurisdiction’ could only have been in- 
tended to he used in S. 99 in the sense of pecuniary or 
local jurisdiction or jurisdiction relating to the subject- 
matter. (1901) 28 Cal 324 (330) ©(1 911) 7 Nag L E 33 
(34, 35)©(Vol 22) 1935 Pesh 151 (152). 

[3] Jurisdiction, want of — Appellate Court will 
interfere although no miscarriage of justice is caused. 
(Vol 13) 1926 All 650 (652) »!• (1909) 2 Ind Cas 677 
(680, 681) (AU) * (Vol 5) 1918 Cal 435 (436) : 45 Cal 
926 ^ (Vol 4) 1917 Nag 99 (101) : 14 Nag L E 71 © 
.{Vol 29) 1942 Pat 1 (25) : 21 Pat 1 (FB). 

5. Misjoinder of parties or causes of action. — 

[1] “Misjoinder” in S. 99 includes non -joinder. (1910) 
33 Mad 436 (438) ^ (Vol 6) 1919 Bom 135 (185) ; 43 
Bom 575. ^ 

- [2] Misjoinder — Merits not affected — Merits of case 

satisfactorily disposed of by trial Court in spite of com- 
plication of proceedings — No objection as to misjoinder 
can be given effect to in appeal — Joinder of parties and 
causes of action once made, striking out is discretionary 
with Court. (Vol 24) 1937 P C 42 (45) : 16 Pat 149 
(PC)'©(1909) 36 Cal 780 (798) : 36 Ind App 103 : 1909 
Pun Ee No, 93 (PC). 

[3] The Appellate Court may in order to meet the 
ends of justice allow a party to amend the plaint or to 
withdraw the suit against the misjoined defendants 
with liberty to bring fresh suit. (1893) 15 All 380 (381). 

[4] An objection as to misjoinder cannot be taken 
for the first time in appeal especially when the suit is 
•■deoided on the amendments in the first Court. (1912) 17 
Ind Cas 97 (99) (Mad ®(1913) 18 Cal L Jour 260 (261). 

[5] Section 99 does not prevent Appellate Court from 
interfering on -ground of misjoinder or non-joinder 
which affects jurisdiction of trial Court. (Vol 17) 1930 
Mad 714 (718) * (Vol 7} 1920 Lah 19 (20) : 1 Lah 295. 

[6] Misjoinder affecting the merits of the case cannot 
be passed over as a mere irregularity and condoned as 
suits under S. 99. (1904) 27 Mad 80 (84). 

[7] The joinder of an unnecessary party to a mort- 
gage suit does not involve its disniissal but is a mere 
‘irregularity. (Vol 6) 1919 Pat 325 (327). 


shall lie except on the grounds mentioned in 


[8] One suit by four plaintiffs owning separate plots of 
land against the same defendant for trespassing on all 
plots at the same time is bad for misjoinder, which is 
not a mere irregularity capable of being cured by S. 99. 
(1911) 34 Mad 55 (57). 

[9] Non- joinder of Receiver is not fatal where order 
is in his favour. (Vol 9) 1922 Mad 439 (440). 

[10] Misjoinder of both, of parties and of causes of 
action— Section 99 applies. (Vol 13) 1926 Lah 145 (146). 

[11] Failure to obtain leave under O. 2, R. 4 is no 
ground to reverse or vary decree. (Vol 28) 1941 Bom 
247 (250) : I L R (1941) Bom 361. 

[12] If a defendant is sued by one only of two per- 
sons with whom he has contracted or by one only of 
two persons who have a joint cause of action against 
him, he has a right to have the action dismissed unless 
the other is joined. This is not merely technical 
(Vol 10) 1923 Mad 337 (337). 

[13] Non- joinder of necessary party in spite of objec- 
tion taken from start — Suit should be dismissed. 
(Vol 20) 1933 Mad 664 (667). 

6. Remand, irregular order of. — [1] Remand 
order though case decided on merits by trial Court is 
irregular — But order, not affecting merits, would not be 
set aside by High Court. (Vol 1) 1914 Cal 163 (164) : 
41 Cal 108 ^ (1907) 5 Cal L Jour 328 (333). 

[2] An appellant is not entitled to ask the Court to 
reverse the decree of the Court below on the ground 
that it has been passed after an erroneous order of 
remand unless he satisfies that such erroneous order 
has affected the merits of the case. (1907) 5 Cal L Jour 
71 (77, 78) * (1889) 13 Bom 449 (457). 

[3] Assuming that an illegal order of remand can be 
validated by consent or waiver, the failure of parties to 
appeal against the order cannot be presumed to be con- 
sent or waiver. (1909) 32 Mad 83 (85). 

SECTIONS 100 & 101— SYNOPSIS. 

1. Scope, object and applicability of the sections. 

2. “Save where otherwise expressly provided in 

the body of this Code or by any other law.” 

3. “Appeal shall lie to the High Court from every 

decree passed in appeal.” 

4. Contrary to law — General. 

5. Decision not based on legal evidence. 

6. Appellate Court assuming jurisdiction, 

7. Exercise of discretion by the lower Appellate 

Court. 

8. Omission to consider facts, evidence and 

proof. 


IM 45. 
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9. Misappreciation of evidence. 

10. Contrary to usage having the force of law. 

11. Errors or defects in procedure — General — 

Clause (c). 

12. Omission to frame or try issues of facts 

properly, 

13. Defective judgment. 

14. Admission or rejection of evidence. 

15. Question of law, question of fact and mixed 

questions of law and fact — General. 

16. Questions of fact. 

17. Questions of law. 

18. Mixed question of law and fact. 

19. Partition. 

20. Construction of documents. 

21. Inference from proved facts. 

22. Onus of proof, error as to. 

23. Relevancy and sufficiency"of evidence. 

24. Nature of tenancy, 

25. Nature of possession. 

26. State of mind, acquiescence, good faith, 

consent, intention, negligence, wilful neg- 
lect, misconduct, reasonable care, etc,, 

27. Malicious prosecution, suit for. 

28. Existence of legal necessity for, and bind- 

ing nature of, transaction. 

29. Existence of nuisance. 


30. Acquisition of easement and customary 
rights of privacy. 

31. Finding of fact binding in second appeal. 

32. Finding of ^fact, when not binding in second 

appeal, 

33. Concurrent findings of fact. 

34. New case — General. 

35. Plea as to admissibility of evidence. 

36. New point involving pure question of law. 

37. New case of mixed questions of law and 

fact. 

38. Plea going to the root of the case. 

39. Plea of jurisdiction. 


40, Plea of limitation, estoppel or res judicata. 

41. Plea abandoned or waived is barred. 

42. Remand — See 0. 41, Rr. 23 and 25. 

43. jEx!^arte appellate decree is subject to second 

appeal. 

1. Scope, object and applicability of the sec- 
tions.— [1] Plain reading of S. 100 cannot be modified 
by inferences from judicial rulings. (Vol 22) 1935 Mad 
70 (71). 

[2] Section 100 is an enabling section and confers a 
right of second appeal. Section 101 restricts the grounds oi 
such appeal only to grounds mentioned in S. 100. The 
restriction is imposed on the party appealing, hence a 
respondent in appeal under S. 100 is not debarred from 
challenging findings of fact against him, (Vol 26) 1939 
Bang 59 (63), 

[3] A right of appeal is a statutory right and cannot 

be inferred by implication. (Vol 29) 1942 Had 73 (75) • 
I L B (1942) Mad 236. ' ' 

[4] On a second appeal the decision of the lower 
Appellate Court is the only one to be referred in the 
grounds of appeal and not the decision of the original 
Court. (1913) 7 Low Bur Bui 39 (40). 

[5] Appeal to District Judge from order of Collector 
under S. 74, Madras Estates Land Act— Order affirmed 

^ District Judge — No appeal lies under S. 100 as 
.Older ol District Judge is not a decree. (Vol 29) 1942 


Mad 73 (74): I L E (1942) Mad 236 •J«(Vol 29) 1942 Mad 
599 (600) : I L B (1942) Mad 959. 

[6] Registration of a claim by Forest Settlement 
Officer — Appeal under S. 10, Madras Forest Act, to 
District Court — Decision is one of ordinary Courts 
and provisions of Civil P. C. apply — Second appeal is 
competent. (Vol 3) 1916 P 0 21 (23) ; 43 Ind App 192: 
39 Mad 617 (P C). 

[7J The right of appeal to the High Court under 
S. 109A of the Bengal Tenancy Act is subject to S. 584 
of the Civil P. C. of 1882 and can only be exercised 
upon the grounds therein mentioned. (Vol 5) 1918 P C 
92 (94) : 45 Ind App 183 : 46 Cal 189 (P C). 

[8] Burma Courts Act (1922). S. 11 — All appeals 
which can be brought under S. 11, Burma Courts Act, 
are in addition to appeals which will lie under S. 100, 
Civil P. C. (Vol 18) 1931 Rang 56 (57) : 8 Rang 485. 

[9] Suit for rent of agricultural land of value below 
Rs. 500 not coming under S. 13 (1), Burma Laws Act- 
Second appeal lies under S. 100 and not under S. II, 
Burma Courts Act. (Vol 26) 1939 Bang 350 (350) : 1939 
Rang L R 472. 

[10] Appeal to High Court under Calcutta Municipal 
Act S. 142 is not a second appeal within S. 100 and 
therefore a finding of fact can be challenged. (Vol 14) 
1927 Cal 802 (804) : 55 Cal 228 ®(Vol 15) 1928 Cal 450 
(451, 452) (FB). 

[11] Provincial Insolvency Act (1920), S. 75 — Appeal 
under S. 75 lies on grounds similar to those under Civil 
P. 0. (1908), S. 100 (1). (Vol 19) 1932 Cal 642 (648) : 
59 Cal 1135. 

[12] The provisions of these sections do not apply to< 
Courts constituted under the Provincial Small Cause 
Courts Act, 1887, or under the Berar Small Cause 
Courte Law, 1905, see section 7 (b), 

2. ‘^Save where otherwise expressly provided 
in the body of this Code or by any other law.*'— 

^Vtherwise expressly provided ,*' — [1] See Sections 
102, 104 (2) and O. 47, R. 7 (1). 

[21 No second appeal lies in the following cases by 
reason of S. 104, Civil P.C.; (Vol 23) 1936 All 763 (764)« 
(Order rejecting application under 0. 21, R. 90)4‘(Vol 9)* 
1922 All 113 (114). (Order of abatement of appeal)' 
4«(Voi 20) 1933 Mad 838 (838) (Case falling under 0. 21, 
R. 90) 4<Vol 23) 1936 Pat 119 (120). (Order allowing a 
deposit and setting aside a sale in execution under 
O. 21, R. 92.) ^ (Vol 11) 1924 Pat 803 (803) (Order of 
District Judge reversing order of Sub- Judge and set- 
ting aside sale under 0. 21, R. 90). 

[3] Execution proceedings — A second appeal will not 
lie in an execution matter, if a second appeal would not 
have laid in the suit itself by reason of S. 102, Civil P.O* 
(Vol 8) 1921 All 55 (55) ; 43 All 403. 

[4] There can be no secoiid appeal from the decision 
of a Revenue Officer under S. 87, Chota Nagpur Tenancy 
Act. (1912) 39 Cal 241 (244). 

[5] No second appeal lies to the High Court from a. 
decision of the District Judge under S.16,Gujrat Taluk- 
dars Act; (Vol 12) 1925 Bom 241 (241, 242) : 49 Bom 
442 (F B) (16 Bom 408, overruled.) 

[But see (Vol 24) 1937 Bom 401 (403, 406) ; I D B 
(1937) Bom 602. (Second appeal lies from decision of 
District Judge under S. 16, Gujrat Talukdars Act). 

^^Any other law for the time being in force," — [6] 
For example, see (a) Arbitration Act, 1940, Ss. 17 
and 39 (1); (b) Provincial Insolvency Act, 1920, S. 75;(o) 
Provincial Small Cause Courts Act, 1887, S. 27; (d) 
Succession Act, 1925, S, 388 (3). 

3. “Appeal shall lie to the High Court from 
every decree passed in appeal.” — [1] Rejection of 
appeal memo amounts to decree and is appealable#' 
(Vol 28) 1941 Pat 108 (109). 
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[2] Mere dismissal of appeal summarily does not bar 
second appeal. (Vol 25) 1938 Pat 330 (332). 

[3] Order dismissing appeal for deficiency of court- 
fee is appealable — Dismissal raising question of law — 
Second appeal lies. (Yol U) 1927 Nag 100 (100). 

[4] Decree disallowing cross-objections is a decree 
passed in appeal within the meaning of S. 100 and a 
second appeal lies therefrom. (1887) 10 Mad 292 (294)'3£‘ 
(Yol 20) 1933 Lah 400 (402). 

[5] Order rejecting cross-objections in limine is not 
decree — No second appeal lies. (Yol 5) 1918 Lah 201 
(202) : 1918 Pun Re No. 20. 

[6] Suit for enforcement of award praying also that 
award be filed — Second appeal lies. (Yol 16) 1929 Rang 
166 (166) : 7 Rang 136. 

[7] Where an appellant presented a second appeal 
pending an application for review to the lower Appellate 
Court and subsequently the lower Appellate Court set 
aside its decree. Reid that as the decree appealed from 
had ceased to exist, the second appeal could not be 
heard. (Yol 7) 1920 Lah 18 (18) : 1919 Pun Re No 166. 

[8] A special appeal from the decision of the Civil 
Judge at Yinchur under Bombay Regulation 18 of 1830 
Cl. 5, lies to the High Court. (Yol 1) 1914 Bom 30 (31): 
38 Bom 340. 

[9] Madras Agency Tracts Interest and Land Trans- 
fer Act (1 [I] of 1917), S. 4 (2) — Application under 
S. 4 (2) is not suit and order refusing it is not decree. 
(Vol 20) 1933 Mad 695 (696) : 56 Mad 984. 

[10] Suit dismissed — Appeal — Application by ap- 
pellant’s pleader for adjournment on the ground of 
inability to argue — Appeal dismissed for want of prosecu- 
tion— Disposal of appeal amounts to decree, from which 
a second appeal lies. (Vol 24) 1937 All 284 (285). 

[11] Appellate Court dismissing suit, but granting 
permission to bring fresh suit — Appeal against decision 
granting permission to bring fresh suit is maintainable. 
(Vol 4) 1917 All 134 (135, 136). 

[12] A decree of a Deputy Collector in a suit under 
S. 213, Madras Estates Land Act, is open to second 
appeal in accordance with the provisions of the OivU 
Procedure Code. (Vol 1) 1914 Mad 135 (136, 187) : 
38 Mad 655.* (Vol 1) 1914 P C 87 (89) ; 41 Ind App 
258 : 37 Mad 443 (PC). (Case under the Rent Recovery 
Act (now Madras Estates Land Act.)) 

4. Contrary to law — General. — [1] Failure to 
appreciate and determine question of fact to be tried is 
error of law. (Vol 30) 1943 P 0 208 (211) ; 70 Ind App 
225 : I L R (1944) Kar P 0 40 (P C). 

[2] High Court can come to a conclusion on the 
evidence on the record, as to a new question when the 
lower Courts have misconceived the real question to be 
decided. (Vol 6) 1919 P C 29 (31) : 46 Ind App 140 ; 
47 Cal 107 : 15 Nag L R 97 (P G). 

[3] Question of fact vitally affecting case — Whether 
it was misconceived or not is question of law. (Vol 31) 
1944 Sind 209 (212) ; I L R (1944) Kar 223. 

[4] Finding of fact — Lower Court misdirecting itself 
as to conclusions to be drawn — Finding is not binding. 
(Vol 15) 1928 All 39 (41) : 50 All 180. 

[5] Judgment based on wrong assumptions — Second 
appeal lies, (Vol 14) 1927 Lah 614 (615)*(Vol 30) 1943 
Cal 211 (213)*(Vol 23) 1936 Lah 1005 (1006)*{Vol 33) 
1946 Nag 152 (157) : I L R (1946) Nag 73. 

[6] Finding of fact based on conjectures can be re- 
opened in second appeal. (Vol 18) 1931 Lah 213 (214)* 
(Vol 6) 1919 Cal 1091 (1093) * (Vol 17) 1930 Lah 238 
(239)*(Vol 14) 1927 Nag 392 (394). (Finding based on 
theories and assumptions is open to challenge.) 

[7] Misconception of law, pleadings and effect of 
evidence are grounds for interference. (Vol 13) 1926 
Nag 416 (417)* (Vol 8) 1921 Cal 71 (72). (Lower Court 


holding that there was no evidence while there was evi- 
dence actually before Court — Finding of fact can be 
challenged.) * (1913) 17 Cal w N 224 (227) * (Vol 26) 
1939 Lah 510 (511). (Misunderstanding of evidence.)* 
(Vol 19) 1932 Lah 128 (128). (Misconception of evi- 
dence.) * (Vol 25) 1938 Nag 470 (472, 473) : I L R 
(1938) Nag 535. 

[8] Failure to make presumption allowed by law 
amounts to error of law. (Vol 7) 1920 Lah 354 (355) : 
1 Lah 206 * (Vol 7) 1920 Lah 476 (476). (Marriage- 
Legitimacy — Lower Appellate Court ignoring important 
evidence and presumption — Finding on question of 
legitimacy is not binding in second appeal.) 

[9] Finding of fact based entirely on presumption 
arising out of a rule of Mahomedan law can be attacked 
in second appeal on the ground of the non-applicability 
of the rule. (Vol 17) 1980 Lah 97 (98). 

[10] Wrong finding through misreading of record is 
ground for second appeal, (Vol 2} 1915 Lah 189 (190) * 
(Vol 4) 1917 Lah 193 (194) : 1917 Pun Re No 73. (Mis- 
reading document.) 

[11] Omission by lower Court to give effect to Admis- 
sion by party — Second appeal lies. (Vol 20) 1933 Sind 
121 ( 122 ). 

[12] High Court will always interefere in second 
appeal when the lower Court has wrongly refused to 
grant an equitable relief. {Vol 24) 1937 Mad 520 (522). 

[13] Decree resulting from decision of question of 
fact decided as question of law — Decree ought to be set 
aside. (Vol 28) 1941 All 289 (289). 

[14] Where the lower Appellate Court was obsessed 
with the idea that a certain question did not arise at 
all, and it came only to a perfunctory finding, such a 
finding cannot be considered a definite finding based 
upon a consideration of the evidence and binding in 
second appeal. High Court can go into the evidence it- 
self and determine question without remanding a case. 
(Vol 29) 1942 Pat 188 (189). 

5, Decision not based on legal evidence. — 

[1] Finding of lower Appellate Court is binding on 
High Court unless there is no evidence to support it. 
(Vol 14) 1927 P 0 257 (260) (P C) * (Vol 6) 1919 P 0 
29 (30, 31) : 46 Ind App 140 : 47 Cal 107 : 15 Nag 
L B 97 (P 0). 

[2] A decision that there is no evidence to support 
a finding is a decision of law, (Vol 1) 1914 P C 67 (71) : 
41 Ind App 110 : 41 Cal 972 (P 0). (On which Privy 
Council will interfere with the findings of fact of the 
Courts below.) * (Vol 22) 1935 Bfad 26 (26). 

[3] Finding based wholly on surmise without any 
positive evidence to support it can be set aside, (Vol 22) 

1935 Mad 190 (191) * (1941) 1941 Nag L Jour 230 
(232). 

[4] Decree not based on evidence — High Court can 
interfere. (Vol 1) 1914 Low Bur 198 (200). 

[5] No evidence in support of finding of fact — High 
Court can interfere. (Vol 17) 1930 Cal 815 (820) : 58 
Gal 585 * (Vol 26) 1939 Lah 88 (89) * (Vol 19) 1932 
Lah 293 (294) : 13 Lah 399. (Concurrent finding not 
based on evidence can be challenged.) * (Vol 14) 1927 
Mad 1167 (1174) * (Vol IX) 1924 Mad 617 (617) 
* (1935) 18 Nag L J 104 (105) * (Vol 5) 1918 Nag 215 
(216) * (Vol 18) 1931 Oudh 382 (383) * (Vol 18) 1931 
Oudh 136 (137) * (Vol 27) 1940 Pat 187 (140) : 18 Pat 
768. (Finding of trial Court based on Record of Bights 
cannot be disturbed by Appellate Court by ignoring that 
document.) * (Vol 25) 1938 Pat 622 (624) * (Vol 23) 

1936 Rang 488 (490). (Finding of fact — No evidence — 
Court in second appeal is not precluded from coming to 
a different finding.) * (Vol 16) 1929 Rang 257 (258) : 
7 Rang 751. (When Court arrives at finding, there 
being no evidence, there is error of law.) 
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[See however (Yol 1) 1914 Mad 118 (119). (High 
Court cannot interfere on a finding of fact based upon 
no positive evidence but only on probabilities.)] 

[6] Finding not based on legal evidence is not bind- 
g ing. (Vol 12) 1925 Cal 802 (303). 

[7] Finding of fact based only on local investigation 
cannot be sustained. (Yol 10) 1923 Lah 208 (208). 

[8] Decision in lower appellate Court on supposed 
admission by plaintifi — Decision can be challenged in 
second appeal. (Yol 15) 1928 Oudh 333 (334). 

[9] Document obviously of importance and weight 
— Omission to mention in judgment would be regarded 
by appellate Court as sufficient proof that it was not 
taken into consideration. (Yol 6) 1919 Oudh 44 (44, 45): 
22 Oudh Cas 312. 

[10] See also Note 32. 

6. Appellate Court assuming jurisdiction — [1] 
First appeal entertained without jurisdiction — Second 
appeal lies from the appellate decree. (Vol 12) 1920 Gal 
1032 (1032) ^ (Yol 26) 1939 All 22 (23) ^ (Vol 21) 1934 
All 825 (826) © (Yol 6) 1919 Cal 868 (369) ^ (Vol 22) 
1935 Lah 319 (319) >© (Vol 17) 1930 Lah 1065 (1066) 
(Court incompetent to hear appeal — ^Decision being con- 
trary to law is appealable). (Yol 15) 1928 Oudh 224 
(225) (Interference of lower Appellate Court with a nnn- 
appealable order (of awarding costs) — Second ajfpeal 
lies) ® (Yol 29) 1942 Pat 369 (370) tJ- (Yol 28) 1941 
Pat 616 (616) (Appellate Court entertaining appeal 
which did not lie — Second appeal may be competent 
from such decision — Even if not competent, revision 
lies). 

[But see (Yol 21) 1934 Lah 79 (80), (Whether 
second appeal is competent is doubtful — But revision is 
competent) S' (Vol 8) 1921 Mad 612 (614) (Lower Court 
entertaming appeal in matter in which appeal is incom- 
petent in law — Bemedy is by way of revision petition 
and not by second appeal)]. 

[2] Lower Appellate Court having no jurisdiction is 
no ground for second appeal when such second ax:)peal 
is disallowed by Civil P. 0. (Yol 8) 1921 Lah 156 (157). 

[3] Where lower Appellate Court has wrongly assumed 
an appellate jurisdiction but has declined to interfere 
with trial Court’s decree, no right of second appeal is 
conferred. (Yol 30) 1943 Mad 185 (186) ; I L E (1943) 
Mad 297. 

7. Exercise of discretion by the lower Appellate 
Court — [1] Discretion exercised by lower Appellate 
Court — ^High Court will not interfere in second appeal 
unless strong case is made out for so doing. (Yol 20) 1938 
Lah 867 (868)* (Yol 7) 1920 Cal 24 (25)* (Yol 19) 
1932 Lah 43 (44) (Lower Appellate Court drawing 
presumption, not arbitrarily, or as a matter of course 
but after considering various circumstances — There is 
no justification for interfering in second appeal with 
discretion exercised by it.)* (Vol 6) 1919 Mad 990 (993); 
41 Mad 109. (High Court should not interfere with 
discretion exercised by Bevenue Courts m cases relating 
to commutation of rent except on very clear grounds.) 
*(Yol21) 1934 Oudh 366 (367), (Discretion of trial Court 
confirmed by Appellate Court cannot be interfered in 
second appeal,)* (1912) 17 Ind Gas 815 (316) (Oudh), 
(Lower Court exercising discretion in granting plaintifi 
declaration some what difierent from that asked for 
in the plaint without formal amendment, the Court of 
second appeal should not interfere.) 

[See however (Yol 21) 1934 Cal 5 (6,7). (Whether 
or not there has been a proper discretion in issuing 
certificated is question of fact),] 

[2] Matter of discretion— Appellate Court is always 
-reluctant to interfere, (Yol 16) 1929 Bang 221 (222) ; 7 
]^ng 561. 

, I)is6retic)n arbitrarily exercised can be questioned 


in second appeal. (Yol 20) 1933 All 294 (295)* (Yol 27) 
1940 Pat 502 (504). (Discretion not exercised judicially). 

[4] Exercise of discretion by trial Court and Appel- 
late Court — High Court can see which discretion is 
proper. (Vol 26) 1939 Nag 1X0 (112) ; I L B (1939) 
Nag 452. 

[5] Exercise of discretion by trial Court in judicial 
manner should not be interfered with by Appellate 
Court — If it so interferes, High Court can interfere in 
second appeal. (Yol 21) 1934 Oudh 259 (260). 

[6] Dismissal of an application for adjournment 
of appeal by the lower Appellate Court in exercise 
of its discretion, is not a matter which can be 
a subject of second appeal. (Yol 24) 1937 All 284 
(285)* (Yol 4) 1917 Mad 408 (409). (Lower Court 
taking up big suit at 5-30 p. m. and finding that defen- 
dant’s Vakil was not prepared to cross-examine plaintiff’s 
witness, giving decree for plaintifi. High Court would 
not interfere if there is no affidavit explaining how he 
was prejudiced.) 

[7] Bate of interest — Finding as to, is one of fact — 
Discretion exercised by lower Court — Appellate Court 
will not interfere. (Vol 9) 1922 All 335 (335) * (Yol 22) 
1935 Lah 440 (440). (Finding that interest is not 
excessive cannot be interfered with in appeal.) 

[See also (Yol 3) 1916 Oudh 334 (335) : 19 Oudh Cas 
169. (Mortgage by father at high rate of interest — Suit 
for redemption — Power of Court to vary rate — Mort- 
gagee must justify rate of interest — Burden of proof — 
Discretion on point of interest can be challenged in 
second appeal — S'eld there was no cause for inter- 
ference.)] 

[8] Question whether in directing payment of decre- 
tal amount by instalments Court below has exercised 
judicial discretion cannot be raised in second appeal. 
(1911) 15 Cal W N 1083^(1084)* (Yol 9) 1922 Lah 365 
(355). 

[9] Discretion as to admissibility of secondary evi- 
dence should not be disturbed. (Vol 11) 1924 Lah 303 
(304). 

[See also (Yol 11) 1924 Oudh 306 (307) : 27 Oudh 
Cas 26.] 

[10] The High Court in second appeal should not 
interfere with the discretion of the lower appellate 
Court in admitting or rejecting a certain document in 
evidence to enable it to pronounce judgment. (Vol 22) 
1935 Pat 470 (471). 

[11] The exercise of the discretion for or against the 
genuineness of a document may be challenged in second 
appeal where it is shown that the exercise was made 
arbitrarily and not on judicial grounds. (Yol 13) 1926 
Oudh 362 (363). 

[12] Second appeal does not lie as to exercise of 
discretion under Limitation Act (1908), S. 5. (Yol 3) 
1916 Lah 146 (148): 1916 Pun Be No. 88 * (1930) 123 
Ind Gas 83 (83, 84) (Lah). 

[13] Where plaint was returned firstly to have it 
amended and secondly for presentation to proper 
Court, and the trial Court while computing period 
of limitation excluded both the periods, High Court 
did not interfere in second appeal with the discretion 
exercised by trial Court. (Yol 18) 1931 Mad 632 (634). 

[14] Exercise of discretion under S. 5, Limitation 
Act, not on right principles — High Court can interfere. 
(Yol 18) 1926 Lah 445 (446)* (Yol 18) 1981 All 28 (28) 
*(19121 9 All L Jour 15 (16) * (Yol 23) 1936 Lah 742 
(743). (Discretion not judicially exeroised,)*(Yol 6) 1919 
Pat 503 (5(i5) ; 4 Pat L Jour 381. 

[15] Appellate Court has discretion to decide case 
with or without taking additional evidence. (Vol 20) 
1933 Lah 1014 (1014). 

^ [16] Where the Appellate Court has exercised a 
discretion regarding the admission of additional evi- 
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dence under O. 41, R. 27 in a judicial manner, there 
is no error either of la'w or of procedure and conse- 
quently such exercise of discretion should not be inter- 
fered with in second appeal. (Vol 29) 1942 Oudh 485 
(487) : IS Luck 464. ( (vol 25) 1998 Oudh 135, reyersed.) 
©(Vol 24) 1937 Lah 115 (116). 

[See (Vol 10) 1923 All 413 (413), (Additional evidence 
admitted in first appeal without recording reasons — 
Binding is not binding in second appeal.)] 

[17] Ho second appeal lies from refusal to admit 
fresh evidence under 0. 41, R. 27. (Vol 18) 1931 Lah 
506 (506) © iVol 10) 1923 Lah 30 (31) © (Vol 14) 1927 
Mad 1099 (1099)©(Vol 6) 1919 Mad 1166 (1171, 1172) : 
42 Mad 737 (F B). 

[18] Additional evidence rejected by Appellate Court 
not in exercise of discretion but due to supposed in- 
superable legal difficulty — Second appeal lies. (Vol 12) 
1925 All 288 (289) : 47 All 412. 

[19] Discretion of the trial Court as to costs can be 

interfered with in appeal only when it is improperly 
exercised. (Vol 27) 1940 Mad 589 (589)© (Vol 13) 1926 
All 419 (420). (When no substantial point on‘ merits 
arises, no appeal lies under S. 100 as to costs.) © (Vol 
20) 1933 Oudh 455 (457) © (Vol 16) 1929 Oudh 406 
(412) ; 6 Luck 497 (F B). . 

[20] Discretion as to costs decided arbitrarily in 
appeal — Second appeal to High Court will lie on ques- 
tion of costs. (Vol 6) 1919 All 214 (216) : 41 All 254 © 
(Vol 5) 1918 Lah 247 (247) © (Vol 27) 1940 Mad 589 
(589) 

[21] Costs — Question of principle involved — Second 
appeal lies. (Vol 8) 1921 Cal 604 (605). 

[See also (1920) 2 Lah L Jour 310 (312).] 

[22] Refusal to act under 0. 41, R, 33, is not error 
of law and need not be interfered with in second appeal. 
(Vol 17) 1930 Mad 707 (707). 

[23] High Court cannot interfere in second appeal 
with lower Appellate Court’s discretion in granting 
mandatory injunction unless it is wrongly exercised. 
(Vol 4) 1917 Lah 69 (70). 

[24] Appellate Court refusing to entertain point not 
raised in memorandum of appeal — Second appeal does 
not lie. (Vol 15) 1928 Lah 536 (537). 

8. Omission to consider facts, evidence and 
proof. — [1] Misreading or ignoring of important 
documentary evidence amounts to substantial error. (Vol 
18) 1931 All 499 (503) : 54 All 6 (S B) © (Vol 19) 1938 
Lah 54 (55). (Important document not considered by 
lower Court.) © (Vol 28) 1941 Mad 393 (393). (Lower 
Appellate Court not adverting to documentary evidence 
of party.) © (Vol 22) 1935 Mad 701 (703). (Lower Court 
not referring to important evidence in conclusions drawn 
and assuming wrong legal principles.) © (1912) 13 Ind 
Cas 629'(630) (Oudh). (Misinterpreting certain documen- 
tary evidence.) ©(Vol 13) 1926 Pat 49 (51). (Misreading 
of documentary evidence.) 

[2] Finding of fact — First Appellate Court neither 
appreciating existence of document nor giving effect to 
statutory presumption arising therefrom — Questions of 
fact as well as law are open in second appeal as well as 
before Privy GounoiL* (Vol 27) 1940 P 0 192 (196, 197) 

: ILR (1941) Bom 107 : ILR (1940) ifar PC 380 (PC). 

[3] Judgment of lower Appellate Court based on mis- 
reading of evidence is liable to be set aside in second 
appeal. (Vol 13) 1926 Lah 541 (542), 

[4] Finding of fact on a misreading of evidence — 
Second appeal lies. (Vol 10) 1923 Lah 585 (587) © (Vol 
4) 1917 Lah 193 (194) ; 1917 Pun Re No, 73. 

[See however (1909) 3 Ind Cas 101 (101, 102) (Cal.) 
(Misreading of evidence as opposed to misconstruction 
of document is not a ground of second appeal especial- 
ly when the whole deposition has not been misread.)] 


[5] First Appellate Court omitting to consider most 
important evidence or misreading or misconstruing evi- 
dence — Finding of fact is not binding in second appeal. 
(Vol 13) 1926 Oudh 678 (584) : 1 Luck 489. 

[6] Finding of fact — Evidence ignored — ^High Court 
will interfere. (Vol 9) 1922 Lah 149 (153) ©(1909) 3 
Ind Cas 173 (174) (Cal). (Only a total omission to consi- 
der an important part of the evidence and not an 
erroneous view of evidence is an error of law.) ©(Vol 26) 
1939 Lah 504 (507) ©(Vol 20) 1983 Mad 163 (163) 
©(Vol 12) 1925 Mad 447 (448) ©(Vol 28) 1941 Oudh 
615 (617) : 17 Luck 109 ©(Vol 5) 1918 Oudh 221 (222) 
©{Vol 8) 1921 Pat 18 (20) : 6 Pat L Jour 72. (Lower 
Court not considering oral evidence at all and confining 
itself to documentary evidence,) 

[7] Failure of Appellate Court to consider evidence 
relied on by trial* Court is an error of law, (Vol 9) 1922 
Pat 562 (563). 

[8] Evidence not brought to notice of Courts — ^High 
Court will not interfere in second appeal. (Vol 4) 1917 
Pat 578 (579) : 2 Pat L Jour 231. 

[9] Finding of fact by lower Appellate Court not to 
be disturbed though it has not specifically referred to 
every piece of evidence on record, (Vol 38) 1946 Oudh 
72 (72) ©(Vol 21) 1934 All 941 (942) ©(Vol 26) 1939 
Lah 548 (553) ©(1919) 1 Lah L Jour 72 (73,74) 
©{Vol 26) 1939 Nag 221 (223) : I L R (1939) Nag 510 
©(Vol 30) 1943 Oudh 429 (430, 431). (It does not 
amount to substantial error or defect in p>roc6dure,) 
©(Vol 5) 1918 Pat 291 (294, 295). 

[10] Though discussion of evidence in judgment of 
lower Appellate Court may not be satisfactory, yet that 
by itself is not sufficient ground for interference in 
second appeal like absence of evidence or disregard of it, 
(Vol 2) 1915 Mad 463 (464). 

[11] Judgment of lower Court based on misconcep- 
tion of evidence and containing several mistakes — High 
Court in second appeal will go into evidence and come 
to a finding on question in dispute, (Vol 4) 1917 Lah 
225 (226). 

9. Misappreciation of evidence. — [1] Appreciation 
of evidence by lower Appellate Court cannot be ques- 
tioned in second appeal. (Vol 27) 1940 Pat 310 (311) ; 
19 Pat 382 ©(Vol 27) 1940 Cal 532 (534). (Positive 
evidence on record justifying finding of lower Appellate 
Court — Mere fact that J udge did not refer to particular 
contradiction does not justify High Court in rejecting 
his finding.) ©(Vol 18) 1931 Lah 607 (608) : 12 Lah 
540. (Finding of fact proceeding upon appreciation of 
evidence cannot be agitated in second appeal.) ©(Vol 8) 
1921 Lah 284 (286). (Evidence not properly construed by 
lower Court — Finding of fact cannot be ohalleoged.) 
©(Vol 4) 1917 Lah 381 (382). (Appreciation of docu- 
mentary evidence is not question of law.) ©(Vol 29) 1942 
Mad 730 (730). (Do.) ©(Vol 20) 1933 Pat 698 (700). 
(Cogency of evidence of admission must be determmed 
by Court of fact and not in second appeal.) ©(Vol 3) 
1916 Pat 59 (60). (Failure of lower Appellate Court to 
appreciate document put in evidence is not a ground for 
second appeal.) 

[2] Weight or value of evidence is not subject for 
discussion in second appeal. (Vol 2) 1915 Oudh 194 
(195) : 18 Oudh Cas 160 ©(Vol 23) 1936 All 124 (127). 
(Simple question of fact involved — ^Nothing to show that 
lower Court did not weigh evidence fairly and properly 
— ^High Court cannot differ from lower Court’s view.)© 
(Vol 22) 1935 Bom 371 (376). (Question what witnesses 
are to be believed is entirely one of appreciation of 
evidence and not open to second appeal.)© (Vol 6) 
1919 Cal 721 (721) : 46 Gal 152© (Vol 5) 1918 Cal 685 
(685)© (Vol 4) 1917 Cal 407 (408). (The question that 
lower Appellate Court gave undue preference to thah 
map involves a pure question of fact and as such can- 
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not be raised in second appeal. Halabadi Chittas can- 
not be called documents of title and, therefore, what 
effect is to be given to them in evidence is not a ques- 
tion of law which can be raised in second appeal.)^* 
(1875) 24 Suth W R 61 (61). (Inference from facts against 
the credibility of plaintiff’s witnesses.)* (Vol 6) 1919 
Lab. 42 (43, 44) : 1 Lab 88. (Mere error in weighing 
evidence is not sufficient ground for second appeal.)* 
(Vol 13) 1926 Mad 173 (173), (Finding of fact based on 
oral evidence — High Court is loth to disturb.)* (Vol 1) 
1914 Mad 106 (106). (First appeal Court not giving as 
much weight to certain circumstances as High Court 
might have done if it were first appeal Court — Finding 
of first appeal Court based also on other facts cannot 
be called illegal.)* (Vol 16) 1929 Nag 117 (117). (Ex- 
tremely strong grounds are necessary for interfering 
with the finding of the trial Judge who heard the wit- 
nesses, that they were unworthy of belief.)* (Vol 12) 
1925 Oudh 537 (537). (Trial Court disbelieving witnesses 
with reference to certain statements — Appellate Court 
believing them as to other statements — No second 
appeal lies.)* (1026) 13 Oudh L Jour 590 (591)* (Vol 
7) 1920 Pat 726 (726)* (Vol 23) 1936 Sind 7 (8, 9). 
(Finding of fact — One witness preferred to another — 
Finding is not based on no evidence.) 

[3] Value to he attached and relevancy of evidence 
can be determined in second appeal also. (Vol 5) 1918 
Mad 1 (16) : 41 Mad 374 (F B). 

[4] Evidence not assessed at its true value — High 
Court will interfere. (Vol 9) 1922 Nag 226 (226). 

^ [5] Where evidence is disbelieved simply because the 
witness is a 'patzoari or a relative of the party produc- 
ing him and such other general reasons, it is an error 
in law and a second appeal will lie. (1914) 25 Ind Oas 
660 (660, 661) (Oudh). 

[6] See also Notes 31 and 32. 

10. Contrary to usage having the force of 
law. — [1] Usage having the force of law means a local 
(or family) usage as discingLiished from the general law. 
(1893) 20 Cal 93 (99): 19 Ind App 228 (P C). (7 All 649 
overruled.) 

[But see (Vol 5) 1918 Mad 1166 (1167) : 40 Mad 
1108. (Expression *‘usage having the force of law” in 
S. 100 should ordinarily be confined to the usages of the 
countryior of the community.)] 

[2] Under the section the usage must be in deroga- 
tion of the law, and the question at issue should be not 
only whether such a usage exists but also whether it is a 
usage having the force of law. (Vol 4) 1917 Mad 255 (256). 

[3] Decision as to what system of law applies is not 
decision on usage and cannot be interfered with in 
appeal. (Vol 4) 1917 Mad 255 (256). 

[4] Under S. 100, Civil P. C., in a case where 
a custom differing from the general law is set up, the 
High Court in second appeal should consider whether 
the evidence adduced suffices to establish all the ele- 
ments of antiquity and certainly necessary to constitute 
.a valid custom. (Vol 4) 1917 Nag 147 (148). 

[5] Questions as to the existence of an ancient cus- 
tom are questions of mixed law and fact. The Judge 
must find what were the things actually done in alleged 
OTisuance of the custom and then determine whether 
these facts so found satisfy the requirements of the law. 
The latter is a question of law, not of fact. (Vol 4) 1917 

, PC3^39) : 44lnd Appl47 : 40 Mad 709 (P G). 

[6] Finding as to the existence of custom is finding 
of fact. (Vol 17) 1930 P C 234 (235) : 67 Ind App 264 : 
53 Mad 597 (P C) * (Vol 1) 1914 Oudh 123 (123, 124) : 
17 Oudh Gas 1. (Whether proof sufficient dr not is 
Wgion of law.) , 

’ k t ^ fl^ to eixistence of instance is one of fact 

but, TOtswjes custom is proved is 


question of law. (Vol 21) 1934 All 890 (890, 891) * 
(Vol 30) 1943 P 0 111 (118) : I L R (1943) Nag 705 : 
I L R <1943) Ear P C 152 (P C). (Whether custom 
can be inferred from facts proved is a question of law.) 

[8] Findings as to usages, genuineness of document 
in support of usages and credibility of witnesses are 
findings of fact and cannot be disturbed. (Vol 5) 1918 
Mad 1 (14, 15) : 41 Mad 374 (F B) (29 Mad 24, over- 
ruled.) 

[9] District Judge’s finding on’^remanded issue as to 
custom can be challenged in second appeal. (Vol 19) 
1932 Lab 274 (275) : 13 Lab 31. 

[10] Custom — Whether from facts found, essential 
attributes of legal custom are established or not is 
question of law. (Vol 29) 1942 Cal 26 (28, 29) : I L R 
(1941) 2 Oal 258. 

[11] Custom — Value to be attached to evidence for 
13roving custom is entirely within jurisdiction of Court 
of first appeal and Court of second appeal cannot re- 
verse finding. (Vol 17) 1930 Oudh 330 (332) * (1911) 9 
Ind Cas 839 (839) (Cal). 

[12] Custom reasonable or not, is question of law. 
(Vol 3) 1916 Cal 67 (68) * (Vol 24) 1937 Cal 245 (250); 
I L R (1937) 2 Cal 86. 

[13] Where the record of rights and village note are 
ignored while arriving at finding of custom, this find- 
ing of fact must be set aside in second appeal. (Vol 29) 
1942 Pat 140 (141) : 20 Pat 870. 

. [14] If the decision of the lower Court that a certain 
custom does not exist is based on the rejection of evi- 
dence which should not have been rejected, the decision 
can be questioned in second appeal. (Vol 28) 1941 Oudh 
468 (472) ; 16 Luck 626. 

[16] A question of custom cannot be taken up in a 
second appeal without the required certificate under 
S 41, cl. (3), Punjab Courts Act. 1918. (Vol 1) 1914 
Lab 422 (423). 

[16] No wider power is conferred in disturbing find- 
ings about custom than other finding of fact. (Vol 5) 
1918 Mad 1 (14) ; 41 Mad 374 (FB). 

[17] Whether case involves question of custom can 
be considered. (Vol 12) 1925 Lab 82 (82). 

[18] Finding whether certain practice docs or does 
not prevail is finding of fact — Whether practice has 
attributes of binding custom is question of law. (Vol 18) 
1931 All 499 (602) ; 54 All 6 (S B) * (Vol 20) 1933 All 
306 (307). 

[19] Practice — Appellate Court — Finding of lower 
Court on trade usage will not be ordinarily set aside by 
High Court (Vol 18) 1931 All 583 (584). 

11. Errors or. defects in procedure — General 
— Clause (c) — [1] For a second appeal it is not 
enough to show that there was a defect in procedure of 
the trial Court. It must be shown that alleged defect in 
procedure may possibly have produced error or defect 
m the decision of the ease upon the merits by lower 
Appellate Court. (Vol 24) 1987 All 106 (107) * (Vol 5) 
1918 Oal 685 (686) * (Vol 4) 1917 Cal 284 (285) * 
(Vol 6) 1919 Lab 418 (418) * (Vol 5) 1918 Mad 811 
(812), (Judgment of the Appellate Court was meagre 
and not in conformity with the rule) *(Vol 4) 1917 Nag 
147 (149) * (Vol 27) 1940 Pat 33 * (Vol 22) 1935 Pat 
478 (479)*(Vol 18) 1931 Sind 128 (134) : 25 Bind L R 
511. 

[2] A decision by the lower Appellate Court opposed 
to the admissions of the parties amounts to a substan- 
tial error or defect in procedure. (Vol 4) 1917 Lah 297 
(300) : 1917 Pun Re No 106. 

[3] The failure by an A^ppellate Court to determine 
the critical question between the parties to a suit and to 
cojasider the oral evidence adduced on behalf of the de- 
fendant is a substantial error of procedure. (Vol 7) 1920 
Pat 369 (362) * (Vol 2) 1915 Cal 819 (820). 
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[4] Appellate Court rejecting Commissioner’s report 
without directing further enquiry — Decision on other 
materials on record — Held decision involved substantial 
error or defect in procedure. (Vol 4) 1917 Cal 573 (573). 

[5] Disposal of an appeal while a party was dead is 
a defect covered by 01. (c). (Vol 16) 1929 Lah 119 (119). 

[6] Agreement by both sides to proceed on the evi- 
dence before the Court and also before -ihe Commis- 
sioner — Its violation by Court is a defect calling for 
interference in second appeal (Vol 15) 1928 Cal 136 
(137). 

[7] An Appellate Court cannot go into a question not 
raised in the pleadings and^commits material irregula- 
rity if it misapplies tbe Jaw relating to a case and de- 
cides it on a point not raised in an appeal. (1910) 1910 
Pun W B No. 80, p. (196). 

[8] Decision of point not raised in memorandum of 
-appeal is not invalid on ground of defect of procedure 
within S. 100. (Vol 6) 1919 Mad 130 (132). 

[9] Miseonceptiou of law of evideuce and wrong pro- 
cedure vitiate finding. (Vol 11) 1924 Pat 310 (311) : 2 
Pat 919. 

[10] Befusal by the Appellate Court in the exercise of 
its discretion to admit additional evidence given under 
■O. 41, E. 27 is not a substantial defect or error in pro- 
cedure. (1911) 33 All 379 (381). 

[11] Appellate Court can reverse ex paric decree on 
ground of wrong procedure. (Vol 9) 1922 Lah 439 (440): 

3 Lah 357. 

[12] Appeal — Abatement — Legal representative of 
pro forma respondent not brought on record — Appeal 
does not abate in toto — Order that whole appeal abates 
is appealable. (Vol 25) 1938 Cal 639 (640). 

[13] High Court has power to reverse a finding 
arrived at by wrong procedure. (Vol 2) 1916 Bom 68 
.(71) : 37 Bom 149 © (Vol 26) 1939 Mad 61 (64). 

12. Omission to frame or try issues of facts 
.properly — [1] Finding on question of fact not put in 
issue can be contested in second appeal. (Vol ’8) 1921 
Lah 256 (267, 258) * (Vol 18) 1931 Rang 312 (314). 

[2] Appellate Court failing to decide question raised 
a,nd put in issue — Decision is liable to be set aside in 
second appeal. (Vol 7) 1920 Lah 322 (323) ^ (Vol 7) 
1920 Pat 359 (362). 

[3] Objection as to frame of issue cannot be enter- 
tained. (Vol 4) 1917 Lah 68 (69). 

[4] A party insisting upon tbe adjudication of an 
unnecessary issue cannot in appeal be allowed to get rid 
.of such adjudication. (Vol 13) 1926 Nag 164 (167). 

13. Defective judgment. — [1] In a second appeal 
High Court will interfere with the decision of the first 
Appellate Court, which fails to give reasons for a find- 
ing and the judgment is based on legally insufficient 
evidence. (Vol 7) 1920 Pat 829 (830) iJ* (1909) 1 Ind Cas - 
205 (206) (Cal) (Lower Appellate Court not considering 
the evidence dealt with by the Court of first Instance.) $ 
(1940) 42 Pun L B 136 (138) (Lower Appellate Court 
should examine the entire evidence and its judgment 
should indicate that it has done so.) (Vol 13) 1926 
Lah 158 (169) (Appellate Court merely endorsing trial 
Court’s finding.) ^ (Vol 4) 1917 Lah 267 (267) (Lower 
Appellate Court not making effort whatever to refer to ^ 
or deal with the evidence.) ^ (Vol 7) 1920 Mad 688 
(691) (Appellate Court failing to come into close quarters 
with the evidence.) ® (1912) 1912 Mad W N 175 (176) 
(High Court will in second appeal satisfy itself with re- 
gard to the lower Appellate Court having applied its 
mind to the evidence on record and pronounced its 
finding upon a consideration of the evidence.) (Vol 12) 
1925 Oudh 384 (385) (Evidence not viewed legally ~ 
Question can be re-opened.) i3& (Vol 25) 1938 Pat 609 
,(610) (Lower Appellate Court reiterating the findings of 


the trial Court and not discussing the oral or docu- 
mentary evidence.) * (Vol 4) 1917 Pat 443 (445) (Find- 
ing that “on a consideration of all the circumstances of 
the case tbe suit is barred by limitation” is defective 
and unsatisfactory.) 

[2] First Appellate Court must come to its own findings 
on evidence — Otherwise those findings even of fact can 
be set aside in second appeal. (Vol 3) 1916 Lah 394(395) 

[8] Judgment of reversal must show that# the evi- 
dence and reasons of trial Court are considered. (Vol 10) 
1923 Pat 275 (276). 

[4] In judgment of reversal lower Appellate Court 
must give reasons for disbelieving the evidence and dis- 
agreeing with lower Court’s finding. (Vol 12) 1925 Cal 
408 (410)^<(1910) 5 Ind Cas 160 (161, 162) (Cal). 

[5] Lower Appellate Court reversing finding of fact 
of primary Court must consider all important mate- 
rials. (Vol 12) 1925 Cal 993 (994)>5(Vol 25) 1938 
Mad 668 (569, 570) (Appellate Court, while reversing 
considered judgment of trial Judge, failing to refer to 
material piece of evidence militating against its own 
view.) 

[6] Appellate Conrt upsetting reasoned and elaborate 
judgment of trial Court on general ground that evidence 
was not satisfactory— No discussion of evidence what- 
ever — Finding is contrary to law. (Vol 24) 1937 Mad 
282 (283). 

[7] Mere fact that trial Court’s judgment is reversed 
without considering all circumstances — Second appeal 
does not lie. (Vol 12) 1925 Oudh 313 (314). ^ 

[8] Judge sitting in appeal basing his judgment on 
new case made out for first time in appeal and in doing 
so failing to adequately consider more important aspect 
of the ease and arriving at wrong conclusion — His 
judgment is liable to be set aside in second appeal. 
(Vol 25) 1938 Sind 198 (200) ;I L B (1939) Kar 111. 

[9] Judge disposing of suit on point taken by himself 
on appeal .without affording parties opportunity of 
proving what is necessary to meet the point, commits 
error of law. (Vol 5) 1918 Low Bur 69 (70). 

[10] Lower Appellate Court setting aside preliminary 
decree of trial Court but not actually passing decreeu— 
Second appeal lies. (Vol 17) 1930 Lah 125 (126). 

[11] Question of law considered by trial Court but 
ignored in appeal — High Court must take notice of such 
question. (Vol 12) 1925 Oudh 506 (607). 

[12] A judgment can be set aside for uncertainty 
of meaning. (Vol 1) 1914 Cal 784 (784). 

[13] A wrong decision based upon findings contrary 
to the facts found raises a point of law. (1913) 18 
Ind Cas 814 (815) (Cal). 

[14] Finding based on misreading of judgment can 
be contested. (Vol 10) 1923 Lah 502 (503). 

[15] Not considering oral evidence and failure to 
give finding thereon is ground for second appeal. (Vol 2) 
1915 Lah 414 (415). 

14. Admission or rejection of evidence. — [1] 
Relying on inadmissible evidence amounts to substantial 
error. (Vol 18) 1931 All 499 (504) : 54 All 6 (SB). 

[2] A finding of fact which is vitiated by being based 

on inadmissible evidence is not such a finding of fact as 
is binding on High Court in second appeal. (Vol 23) 1936 
Oudh 189 (190) ^ (Vol 27) 1940 All 441 (443)*{Vol 16) 
1929 All 481 (483) (1912) 15 Ind Cas 459 (460) (Cal) 

I® (Vol 27) 1940 Lah 245 (246, 247}'J«(Vol 25) 1938 Lah 
303 (304) •SeiVol 20) 1933 Nag 383 (383) •©(Vol 13) 1926 
Nag 99 (107) * (1911) 11 Ind Cas 536 (536) (Oudh) © 
(Vol 28) 1941 Pat 118 (127). 

[3] Finding based firstly on oral evidence and secondly 
on some documents objected to as inadmissible — It is 
finding of fact and cannot be interfered with in second 
appeal. (Vol 17) 1930 Lah 1067 (1068). 
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[4] Insufficiently stamped pro-note used in evidence 
mthout objection from defendant — No point of law can 
arise in second appeal. (Vol 18) 1981 Cal 480 (480). 

[5] Evidence wrongly rejected— Finding is not bind- 
ing. (Vol 21) 1934 Nag 44 (45) (1938) 40 PunL E 

705 (706) (1928) 29 Pun L E 287 (288). (Judge 

excluding from consideration a piece of documentary 
evidence on erroneous ground that the document was 
inadmissible in evidence- for want of registration.) ® 
(Vol 30) 1943 Nag 265 (266) : I L E (1943) Nag 340 89 
(Vol 1) 1914 Oudh 123 (124) : 17 Oudh Cas 1 89 
(Vol 21) 1934 Pat 48 (49). (Finding as to jointness or 
separateness is one of fact, but when arrived at on ille- 
gal exclusion of documentary evidence as inadmissible 
can be interfered with.) 

[6] Finding of fact based on legal evidence on re- 
cord — It is binding in second appeal even if inadmissi- 
ble evidence has been admitted. (Vol 24) 1937 Lab 
26 (27). 

[7] Where the lower Court has based its decision 


partly on irrelevant evidence, the High Court will not 
in second appeal decide whether the other evidence in 
the case is sufficient to support the findings arrived at. 
(Vol 8) 1921 Pat 61 (63) : 5 Pat L Jour 410. ® (Vol 12) 
1925 Cal 1034 (1036). (Case should be remanded for 
decision on other evidence.) 

ISee also (Vol 11) 1924 Cal 1042 (1043). (On second 
appeal, though the High Court has, generally speaking, 
no right to look at the evidence to decide whether the 
remaining evidence, after exclusion of evidence errone- 
ously admitted, is sufficient to warrant the finding of 
the Court below, the case may be disposed of by the 
High Court without a remand where the lower Court 
has arrived at its conclusions upon other grounds.)] 

[But see (1934) 35 Pun L B 360 (361).] 

[8] Eefusal to admit document produced late is 
a ground for second appeal. (Vol 11) 1924 Pat 208 
(208). 

[9] Trial Court recording whole evidence, but de- 
ciding case without considering some evidence as being 
inadmissible — Appellate Court holding such evidence 
admissible and confirming decree on the whole evidence 
— Second appeal does not lie. (Vol 20) 1933 Bang 35 
(36, 37). 

[10] Documentary evidence held by lower Appellate 
Court to be irrelevant but discussed — High Court will 
not interfere. (Vol 8) 1921 Oudh 116 (117). 

[11] High Court holding in second appeal that 
certain evidence was improperly rejected in lower 
Court cannot weigh the evidence and decide question 
of fact but must remand the case. (Vol 9) 1922 Pat 417 
(417, 418). 

15. Question of law, question of fact and inixed 
questions of law and fact — General. — [1] Questions 
of law and of fact are sometimes difficult to disentangle. 
The proper legal effect of a proved fact is essentially a 
question of law, so also is the question of admissibility 
of evidence and the question whether any evidence 
has been offered on one side or the other. But the 
question whether the fact has been proved, when evi- 
dence for and against has been properly admitted, is 
necessarily a pure question of fact. (Vol 5) 1918 P 0 92 
(93) : 45 I A 183 : 46 Cal 189 (P C).* (Vol 4) 1917 
P C 77 (77) (PC)© (Vol 19) 1932 Oudh 283 (284) ; 
7 pxok 116© (Vol 9) 1922 Oudh 98 (98). 

B IS, the duty of the High Court to carefully 
dis^tan^e tjie Ajidings of fact from the inferences 
which may he feawn from these facts and review 
’ cbriclusions. (Vol 26) 1938 Pat 413 (415): 

be understood to have the 
3, 'Evid^^^ Act, (Vol 


18) 1931 All 499 (501) : 54 All 6 (SB). (Vol 23) 1936 
Nag 186 (188). 

[4] Where the conclusion arrived at by the Court 
below is one which hinges upon a balance of evidence 
produced in the case, the conclusion is one of fact and 
not of law. (Vol 17) 1930 All 218 (219). 

[5] Where the sole question in a case is one of fact 
and the inference is to be drawn from facts, a second 
appeal is not competent. (Vol 6) 1919 Lah 221 (222) © 
(Vol 29) 1942 Cal 261 (265) © (Vol 11) 1924 Pat 305- 
(306). (Correctness of inferences from facts regarding 
consideration for a bond.) 

[6] Inferences from facts are not always questions of 
law. (Vol 24) 1937 Nag 230 (231, 232). 

[7] Inference deducible from facts involves mixed 
question of law and fact. (Vol 4) 1917 Cal 496 (496) r 
44 Cal 119. 

[8] Where the lower Court states the law correctly 
and comes to a particular conclusion, he decides the 
point as a question of law and not of fact. (Vol 23) 
1936 Pat 136 (139). 

16. Questions of fact, — [1] Abandonment of 
tenancy 5s a question of fact (Vol 16) 1929 Cal 120 (121> 
© (Vol 13) 1926 Cal 751 (752) © (Vol 11) 1924 Cal 366 
(367) © (Vol 15) 1928 Lah 924 (925) : 9 Lah 487. 
(Abandonment of a particular design depends on inten- 
tion.)©(Vol 8) 1921' Lah 162 (162) © (Vol 7) 1920 Lak 
293 (294) : 1919 Pun Ee No. 170 © (Vol 12) 1925 Pafe 
741 (743) : 4 Pat 838. ^ 

[See however (Vol 23) 1936 All 553 (554). (Aban- 
donment of house is not necessarily question of fact.)] 

[2] Second appeal on question of fact does not lie 
(Vol 10) 1923 P 0 187 (189) (PC). 

[3] But inference from facts found as to whether there 
was abandonment or not is a question of law. (Vol 15) 
1928 Cal 891 (891) © (Vol 22) 1935 Cal 80 (82) : 61: 
Cal 937 © (Vol 19) 1932 Cal 405 (408). (Abandonment 
is mixed question of law and fact.) © (Vol 17) 1930- 
Lah 215 (215) © (Vol 8) 1921 Lah 229 (231) © (Vol 18> 
1931 Pat 236 (238) : 10 Pat 264. 

[4] The finding that adoption was proved as a fact is 
finding of fact. (Vol 32) 1945 All 394 (394)©(Vol21)1934 
Lah 968 (969)©(Vol2) 1915 Lah 159 (159)©(Vol 32) 1945 
Nag 60 (62y : I L E (1944) Nag 796. (Whether there- 
was necessary giving and taking is question of fact.) © 
(Vol 30) 1943 Pat 68 (68, 69). (Whether adoption is 
proved and plaintiff came to know of adoption after 
more than six years of suit are questions of fact.) 

[5] Existence of agreement is finding of fact. (Vol 31) 
1944 Nag 124 (126) : I L E (1944) Nag 101 © (Vol 29) 
1942 All 331 (332)©(Vol 16)1929 Bom 68 (69;. (Whether 
parties to a suit agreed or not to a certain decree.) © 
(1936) 19 Nag L Jour 301 (304)©(Vol 13) 1926 Pat 156- 
(157). 

[See however (Vol 16) 1929 All 519 (620). (Finding 
whether agreement is intended to settle immediate 
trouble or is binding for future is not one of fact).] 

[6] Ancestral nature of land is a question of fact 
(Vol 9) 1922 Lah 65 (66) © (Vol 21) 1934 Lah 517 (518) 
© (Vol 21) 1934 Lah 406 (407) © (Vol 21) 1934 Lah 
351 (352) : 15 Lah 791 © (Vol 21) 1934 Lah 274 (275) : 
15 Lah 645. 

[7] Question whether particular transaction is or is 
not benami is one of fact. (Vol 23) 1936 Bom 160 (161): 
60 Bom 226 © (Vol 21) 1934 All 866 (867) © (Vol 33) 
1946 Mad 122 (123) © (Vol 31) 1944 Nag 67 (68) : 
I L E (1943) Nag 796 © (Vol 16) 1929 Oudh 88 (84> : 
4 Luck 265 © (Vol 29) 1942 Pat 386 (387). 

[8] The finding as to the nature or existence of the 
consideration is one of fact. (Vol 14) 1927 Lah 5SO 
(531) © (Vol 27) 1940 All 414 (414) © (Vol 30) 1943 
Bom 447 (448). (Finding that no cash consideration 
passed based on probabilities and inference from doeu* 
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ments is one of fact.) ^ (Vol 14) 1927 Cal 538 (542). 
(Whether new pronote is in substitution of old one.) i 
(Vol 19) 1932 Lah 30 (31), (Whether pronote is for 
cash consideration.) © (Vol 29) 1942 Mad 730 (730) 
(Vol 18) 1931 Oudh 424 (425). 

[9] Whether bargain unconscionable is question of 
fact. (Vol 5) 1918 Nag 82 (83) : 14 Nag L R 21 * (Vol 
7) 1920 Cal 884 (885). (Rate of interest.) 

[10] Finding that document is genuine being one of 
fact is binding in second appeal. (Vol 32) 1945 Cal 492 
(495) ^ (Vol 25) 1938 Lah 357 (359, 360) ^ (1937) 1937 
Mad W N 188 (188, 189) © (Vol 13) 1926 Oudh 257 
(258) © (Vol 22) 1935 Pat 349 (350). 

[11] There can be no doubt that questions about the 
adequacy of damages are ordinarily questions of fact 
which cannot he entertained in second appeal. (Vol 23) 
1936 Nag 70 (70) ^ (Vol 20) 1933 Nag 29 (30) : 28 Nag 
L R 320, (But may be interfered with in second appeal 
in special case.) 

[12] Question whether description is sufficient to 
identify property is question of fact and cannot be raised 
in second appeal. (Vol 17) 1930 Cal 235 (237)'J<(Vol 12) 
1925 Cal 1196 (1199). 

[13] Finding as to hona fides of a party in taking a 
certain action is a finding of fact. (Vol 12) 1925 Lah 
505 (506) ^ (Vol 3) 1916 Lah 57 (57, 58) : 1916 Pun Re 
No. 63. [Bona fida consent.) * (Vol 26) 1939 Oudh 230 
(231) : 14 Luck 621. (Bona fide transferee.) 

[See however (Vol 12) 1925 Cal 152 (152). (Bona 
fide mistake — Not a question of fact.)] 

[14] The question whether a particular person did a 
certain act with a particular intention or not is a ques- 
tion of fact. (Vol 5) 1918 Pat 593 (594) * (Vol 20) 1933 
Lah 33 (33) * (Vol 17) 1930 Lah 806 (807), (Question 
whether sale-deed is meant to be joint transaction mak- 
ing vendees jointly liable or is really several transac- 
tions making each vendee responsible for bis share is a 
question of fact depending upon intention of parties.) ^ 
(Vol 18) 1931 Pat 72 (75). 

[15] Question whether a person has knowledge of 
certain fact is one of fact. (Vol 29) 1942 Mad 468 (469) 
® (Vol 3i) 1945 Mad 77 (79) © (1909) 4 Ind Cas 889 
(890) : (1909) Pun W R 49. 

[16] Finding as to legitimacy is one of fact. (Vol 14) 
1927 All 410 (411) © (Vol 7) 1920 Lah 480 (480) © 
(Vol 22) 1935 Oudh 80 (81) ; 10 Luck 499. 

[17] Finding as to the market value is one of fact, 
(Vol 17)1930 All 363(366):52 All 532©(Vol 16)1929 Lah 
137 (139)©(Vol 16) 1929 Oudh 244 (246) : 4 Luck 643. 

[18] The question as to ownership is a question of 
fact which must be decided upon the evidence adduced. 
(Vol 13) 1926 Mad 1052 (1053) © (Vol 20) 1933 All 603 
(604) © (Vol 32) 1945 Cal 186 (187): I L R (1944) 1 
Cal 612 © (1940) 42 Pun L R 94 (95) © (Vol 8) 1921 
Lah 117 (118) © (Vol 25) 1938 Oudh 186 (187) : 14 
Luck 138. 

[19] Finding as to possession is one of fact. (Vol 20) 
1933 Lah 721 (722) : 14 Lah 302 © (Vol 32) 1945 All 
197 (201): I L R (1945) All 109©(Vol 32) 1945 Bom 63 
(64). (Finding that possession was taken under void 
gift.)©(Vol 28) 1941 Cal 556 (556). (Dispossession.) © 
(1922) 67 Ind Cas 152 (153) (Lah). © (Vol 12) 1925 
Oudh 170 (170)©(Vol 31) 1914 Pat 109 (110)© (Vol 28) 
1941 Pat 422 (424) : 20 Pat 497. 

[20] Dissolution of partnership is question of fact. 
(Vol 20) 1933 Pat 78 (79) : 12 Pat 139 © (Vol 21) 1934 
Lah 557 (557). 

[21] Finding that there was partition is one of fact, 
(Vol 27) 1940 Nag 241 (243) : I L R (1942) Nag 24 © 
(Vol 32) 1945 Nag 255 (266) : I L R (1945) Nag 629. 
(Allegation of partition found untrue — Finding is one 
of fact.) 


[22] Question whether fact is proved is pure question 
of fact. (Vol 18) 1931 Oudh 142 (143) © (Vol 31) 1944 
Oudh 232 (2B4). (Whether case of mutual assault has 
been established by evidence is question of fact.) 

[23] Place whether town or village is question of fact, 
(Vol 7) 1^20 Lah 118 (118) : 1919 Pun Re No. 28 © 
(Vol 32) 1945 Lah 256 (256). (That village has grown 
into town is finding of fact ) 

[But see (Vol 8) 1921 Lah 121 (121). (Question of 
law.) © (Vol 7) 1920 Lah 388 (389, 390). (Do).] 

[24] Payment of interest is question of fact. (Vol 13)< 

1926 All 329 (330) © (Vol 8) 1921 Nag 94 (95). 

[25] Finding as to relationship is a finding of fact. 
(Vol 21) 1934 Lah 688 (689) © (Vol 22) 1935 All 351 
(353) © (Vol 27) 1940 Lah 278 (279). (Collateral rela- 
tion.) © (Vol 32) 1945 Oudh 11 (11) © (Vol 29) 1942 
Pat 230 (231) : 20 Pat 855. 

[26] Presumption arising from entry in revenue 
papers, whether rebutted or not is question of fact. (Vol 
18) 1931 Lah 605 (605) © (1922) 65 Ind Cas 527 (529> 
(Cal) © (Vol 5) 1918 Cal 597 (597)©(Vol 18) 1931 Lah 
618 (619). 

[27] Finding as to character of a properly is one of 
fact. (Vol 10) 1923 Lah 532 (533) © (Vol 5) 1918 Cal 
517 (518). (Tenancy whether jote or raiyat.) © (Vol 3) 
1916 Cal 477 (478). (Whether certain resumed ohakran 
lands are ehowkidari chakran lands of one mauza or 
another.) © (Vol 11) 1924 Lah 263 (263). 

[28] Whether tenancy was properly represented is a 
question of fact. (Vol 16) 1929 Cal 28 (30) © (Vol 14)^ 

1927 Cal 81 (82). (Whether certain persons are repre- 
sentatives.) © (Vol 14) 1927 Mad 185 (187). (Whether 
certain persons acted as heirs or administrators in 
contracting a certain debt ) © ( V ol 33) 1946 Nag 139 
(141) : I L R (1946) Nag 116. (Finding that agreement 
was entered into as manager.) 

[29] Genuineness of signature is question ol fact. 
(Vol 21) 1934 Cal 633 (635) : 61 Cal 366 © (Vol 10> 

1923 Lah 695 (696). 

[30] Some of oosharers mortgaging certain items of 
joint property — Suit by other cosharers for partition — 
Finding that mortgage property cannot be allotted to 
share of mortgagors without causing hardship to 
other sharers is one of fact — It cannot be interfered 
with in second appeal. (Per King in Order of Befe- 
rence), iVol 29) 1942 Mad 622 (623) : I L R (1943) Mad 
15 (F B). 

[31] Finding on question of title is one of fact. (Vol 
23) 1936 Cal 245 (246) © (Vol 32) 1945 All 197 (201) : 

I L R (1946) All 109©iVol 29) 1942 All 186 (187)©(Vol 
27) 1940 Bom 256 (266). (Question whether documents 
relied on by party prove title.) © (Vol 7) 1920 Lah 475 
(475) © (Vol 28) 1941 Oudh 429 (431) © (Vol 28) 1941 
Oudh 412 (414). 

[32] “Thak ’ map— The comparative weight to be at- . 
tached to a “Thak” map and a Revenue Survey map is 
oniy a question of fact on which the decision of the 
lower Appellate Court should not be disturbed. (Vol 11) 

1924 Cal 977 (978) © (Vol 4) 1917 Cal 407 (408). 

[33] It is settled that the question whether a particular 
property has been dedicated for religious and charitable* 
purpose is clearly one of fact, (1932) 33 Pun L R 288 
(289) © (Vol 22) 1935 Oal 413 (418) © (Vol 20) 1933 
Lah 342 (342) © (1913) 16 Oudh Cas 76 (77). (Whether 
certain property is wahf property is a question of law 
or at any rate a mixed question of lawandfact.)©(Vol 27} 
1940 Sind 43 (47) : I L R (1940) Ear 174. 

[34] Rent whether payable in money or in kind is^ 
question of fact. (Vol 20) 1933 Oal 319 (320) © (Vol 33> 
1946 Pat 298 (299) : 25 Pat 84. 

[35] Whether presumption should be drawn from facts 
proved is question of fact. (Vol 21) 1934 Oal 215 (216) 
©(Vol 23) 1936 Cal 582 (584)©(Vol 17) 1930 Lah 657 (557). 
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(Fresiiniption based on probabilities deduced from evi- 
dence.) ^ (Vol 19) 1982 Mad 343 (350) ^ (Vol 2) 191-5 
Mad 1113 (1119) : 39 Mad 304. (Where a presumption 
^hich a Court ought to raise is fixed by no rule of law, 
the privilege of raising it entirely rests with the Court of 
fact and the High Court cannot in second appeal inter- 
'fere with it.) 

[36] The question whether a statutory presumption 
is rebutted by tbe evidence is always a question of fact. 
(Vol 17) 1930 P 0 91 (93); 11 Lab 199 : 57 Ind App 86 
(P C). 

[37] Kature of land is finding of fact. (Vol 31) 1944 
Lah 349 (350). 

[38] Whether person takes limited or absolute estate 
is not question of fact — Court in appeal can interfere 
with lower Court’s finding thereon. (Vol 23) 1936 Mad 
130 (131, 132). 

[39] Question whether stipulation as to further secu- 
rity was condition precedent is one of fact. (Vol 16) 1929 
P C 63 (65) (P C). 

[40] Finding that Lawajama was not included in 
watan is finding of fact. (Vol 20) 1933 P C 171 (175) : 
60 Ind App 231 : 29 Nag L R 210 (P C). 

[41] Action for breach of copyright — Whether book 
was improperly used by another person is question of 
fact. (Vol 20) 1933 P 0 26 (27) (P C). 

[42] Finding that transaction was sham is binding 
in second appeal if material evidence has been con- 
sidered. (Vol 31) 1944 Mad 121 (122). 

[43] Orissa Money-Lenders Act (3 [III] of 1939), 
Ss. 2, 10 and 16 — Finding that person is money-lender 
is one of fact (Per Sinha and Das JJ., in Order of 
Bef&rence). (Vol 33) 1946 Pat 110 (111);25 Pat 134 (FB), 

[44] Inference as to plea not raised in the ease is not 
a finding of fact. (Vol 10) 1923 All 75 (76). 

[45] Finding that party purchased property from his 
private saving and was sole owner cannot be challenged 
in second appeal (Per liihal Ahmad O'. J". and Ganga 
Nath J.). (Vol 29) 1942 All 233 (234) : I L R (1942) 
All 832 (F B), 

[46] Question whether instrument is materially al- 
tered is one of fact. (Vol 16) 1929 Mad 622 (624)4<(Voll2) 
1925 Nag 243 (244), (Deed — Material alteration — Ques- 
tion is not purely one of law.) (Vol 27) 1940 Pat 245 
(246). (Fact that document was tampered with.) 

[47] Question whether deed was acted upon is one 
of fact, (Vol 28) 1941 Pat. 449 (450). 

[48] Finding as to execution is one of fact. (Vol 16) 
1929 All 419 (420). 

[49] Finding of proof of execution and consideration 
of mortgage is of fact. (Vol 1) 1914 Lah 209 (210). 

17. Questions of law. — [1] The construction of a 
decree is pure question of law. (1937) 1937 Mad W N 
292 (292), 

[But see (Vol 22) 1935 Lah 115 (115). (Question of 
fact.) ] 

[2] Construction of application is question of law. 
(Vol 18) 1931 Lah 686 (687). 

[3] The question of the construction of a plaint is one 
of law and can be interfered with in second appeal, 
(Vol 24) 1937 Pat 572 (574): 16 Pat 527. 

[4] Question as to whether Hindu law Or Succession 
governs is question of law. (Vol 19) 1932 Lah 328 

(329).' 

' , [5] Question whether.particular section of law applies 
to facts ae found is question of law. (Vol 10) 1923 All 
583 (584) ; 45 All 520. 

[6] Agreement if in restraint of trade is question of 
, law. (Vol 21) 1934 Lah 110 (111). 

marriage is a question of law. (Vol 13) 
|.i9^AlU(8);48AlM26. ^ 

. s/’ if a trustee could divest himself of 


bis office is a question of law. (1918) 7 Low Bur Rul 
39 (41). 

[9] Whether wall erected by co-owner on top of joint 
wall acquires the character of a joint wall, is a question 
of law and can be raised in second appeal. (Vol 26) 1939 
Lah 28 (29). 

[10] Question whether requisites for res judicata are 
proved is one of law and can be raised in second ap- 
peal. (Vol 20) 1933 Lah 606 (609). 

[11] The conclusion that a certain process was not 
scientific involves a question of law. (Vol 13) 1926 Nag. 
435 (439). 

[12] Whether prudence is exercised or not is ques- 
tion of law. (Vol 2) 1915 Mad 80 (81). 

[13] Whether wajib-ul-arz recording custom prejudi- 
cial to tenants but not verified by them can be enforced 
against tenants is pure question of law. (Vol 30) 1943 
Ondh 29 (33). 

[14] The question whether son was effectively re- 
presented in a former suit is really a question of law and 
not one of fact, (Yol 14) 1927 Mad 406 (408). 

[15] Inference as to status is question of law. (Vol 3) 
1916 Pat 417 (417) : 1 Pat L Jour 157'3& (Vol 17) 1930 
Lah S24 (825)<3^ (Yol 14) 1927 Nag 200 (201). 

[But see (1928) 29 Pun L R 162(164). (Is question of 
fact (Vol 10) 1923 Lah 626 (628). (Do.)] 

[16] Whether facts proved work as estoppel or not 
is question of law. (Vol 3) 1916 Mad 901 (902). 

[17] Question as to notice is one of law. (Vol 13) 
1926 Pat 495 (497) ^ (Vol 25) 1938 Pat 622 (624). 
(Finding that on particular evidence, service of notice 
under S. 7, Public Demands Recovery Act, is valid is 
decision on point of law.) 

[18] The question whether an entry of rent in the 
Settlement Rent Roll is conclusive or whether a party 
can prove by evidence that it is incorrect is undoubtedly 
a point of law and a party is perfectly competent to 
raise this question in second appeal. (Vol 26) 1939 Pat 
402 (403) : 18 Pat 204. 

[19] Whether wajih-uharz entry is based on cus- 
tom or contract is question of law. (Vol 12) 1925 Oudh 
64 (64). 

[20] The question whether in determining the in- 
fringement of certain legal rights the correct tests have 
been applied is a pure question of law. (Yol 1) 1914 P 0 
45 (45) : 42 Cal 46 ; 41 Ind App 180 (PC). 

[21] Decree — Future interest — Question is one of 
law. (Vol 10) 1923 Lah 513 (514). 

18. Mixed question of law and fact.— -[1] Sale 
certificate — ^What passes under, to purchaser is mixed 
question of law and fact. (Yol 14) 1927 Mad 311 (316) ® 
(Vol 1) 1914 Cal 305 (306) ^ (Vol 13) 1926 Mad 861 
(851). 

[2] The question of waiver is a mixed question of 
law and fact; the question of fact is whether circum- 
stances exist from which waiver may he inferred and 
the question of law is whether from the fact proved 
waiver can be inferred. The terms of the bond and 
the conduct of the creditor may be taken into con- 
sideration in deciding whether there has been waiver. 
(Vol 4) 1917 Mad 47 (49) ^ (1913) 37 Bom 480 (483). 
(Waiver is primarily and in most cases an inference 
from facts though in certain classes of cases this in- 
ference is looked on as an inference of law) ® (1911) 
13 Cal L Jour 206 (210, 211). 

t3] Question of ‘reasonable time’ for presentment 
for payment is a mixed question of law and fact. (Yol 
16) 1929 Lah 577 (577) ; 11 Lah 34 ^ (Vol 7) 1920 
Lah 413 (413). 

[4] Limitation is a mixed question of law and fact. 
(Vol 14) 1927 Cal 30 (31) ^ (Vol 8) 1916 Oudh 139 
(140) : 19 Oudh Cas 367. (Question of good faith with- 
in S. 14, Limitation Act.) 
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[5] Question of notice is not pure question of law. 
<Vol 22) 1935 Cal 713 (715) ^ (Vol 18) 1931 Bom 430 
431. (Question of constructive notice.) 

[6] The question as to whether a certain provision is 
penal or not is a mixed question of law and fact. 
.(Yol 16) 1929 Pat 717 (720, 721) : 9 Pat 487 ^ (Vol 5) 
1918 Cal 334 (B35). (Stipulation to pay exorbitant 
interest.) 

[7] Question of benami or fraud is mixed question of 
law and fact. (Vol 5) 1918 Pat 632 (633). 

[8] Question as to jointness of Hindu joint family — 
^Question is mixed one of law and fact. (Vol 12) 1925 
mg 284 (287). 

[9] Partner or agent — Question is mixed one of law 
and fact and is assailable in second appeal. (Voi 12) 

1925 Mad 768 (769). 

[10] Question of communal cbaracter of land is 
mixed question of fact and law — Binding can be inter- 
fered with if correct principles are not applied. (Vol 18) 
1931 Mad 213 (215). 

[11] Question whether agreement to sell had merged 
in eonveyancs is one of intention of parties and being 
■one of fact or of mixed law and fact cannot be advanced 
in second appeal when not specifically raised in written 
statement. (Vol 29) 1942 Mad 716 (717). 

[12] Whether the firm was or was not actually regis- 
tered under the Partnership Act is a mixed question of 
fact and law and the point cannot be raised for the 
first time in second appeal. (Vol 32) 1945 Pat 286 (287). 

^ [13] Whether evidence given by mortgagee is suffi- 
cient to show that S. 59, T. P. Act, was complied with 
is mixed question of la\y and fact. (Vol 6) 1919 Pat 195 
(196). 

[14] Whether vendee has acted with reasonable care 
under S. 41, Transfer of Property Act, is a mixed ques- 
tion of law and fact — High Court will interfere only 
where strong reasons exist. (Vol 14) 1927 All 158 (159), 

[15] Question as to transferability of right to receive 
offerings at temple is not pure question of law. (Vol 15) 
1928 All 721 (724) : 50 All 394. 

[16] Question whether property is sulka stridhan is 
not question of law pure and simple. (Vol 16) 1929 All 
26 (27). 

[17] Question whether permanent tenancy can be 
presumed is a mixed question of fact and law. (Vol 11) 
1924 Cal 465 (467). 

[18] Crown — Escheat — On confiscation zemindari 
does not merge in the permanent right of Government 
— ^Whether there was a merger is a mixed question of 
law and fact. (Vol 14) 1927 Cal 136 (189). 

[19] The question whether a gift is bad as offending 
against the doctrine of mushaa is a mixed question of 
law and fact. (Vol 15) 1928 Cal 49 (49). 

[20] The question of domicile is a mixed question of 
fact and law.(Vol 18)1931 Cal 383(384): 58 Cal 259(SB). 

[21] Binding that no operative order can he passed 
■for want of proper investigation is mixed finding of fact 
and law. (Vol 4) 1917 Oudh 99 (101) : 19 Cudh Cas 357. 

[22] Amount of dower is a mixed question of law and 
fact. (Vol 13) 1926 Oudh 128 (129). 

[23] Whether a certain property is private or public 
is a mixed question of law and fact— Wrong application 
of law— Second appellate Court will interfere, (Vol 13) 

1926 Oudh 578 (585) : 1 Luck 489. 

[24] Finding of fact — Finding arrived at by mis- 
applying law is one of mixed law and fact. (Vol 23) 
1936 Bang 262 (265). 

[26] “Necessaries” is mixed question of law and fact. 
(Vol 11) 1924 Nag 360 (361). 

[26] The question as to when a partnership is dis- 
solved is a mixed question of fact and law. (Vol 22) 
1936 All 1008 (1010). 


[27] The question whether an application in question 
is a fresh application within the language of S. 48 is 
a mixed question of fact and law and a second appeal 
is competent. (Vol 27) 1940 Lah 35 (35). 

[28] Negligence — It is a mixed question of law and 
fact — Lower Court approaching it neither from wrong 
stand -point nor evidence pointing only to converse con- 
clusion — No legal defect in finding — Such finding cannot 
be'Upset in second appeal. (Vol 23) 1936 All 771 (775) : 
58 All 771. 

[29] Whether certain land is part of occupancy 
holding is mixed question of law and fact. (Vol 22) 
1935 All 688 (589). 

[30] The question whether the power of attorney 
executed prior to the deed of trust was effective upto 
a particular time is a mixed question of law and fact. 
(Vol 15) 1928 P 0 44 (47) : 6 Bang 113 (P C). 

[31] Binding nature of award with reference to cer- 
tain persons, the legal representatives of deceased per- 
son is not a pure question of law. (Vol 1) 1914 P 0 33 
(33) (PC). 

[32] Point of law — Whether suits fall under S. 92, 
Civil P. C., is mixed question of law and fact— But 
when all facts are on record, question whether they do or 
do not show trust coming under S. 92, • is question of 
law and can be taken at any time. [Vol 24) 1937 Sind 
230 (231) ; 31 Sind L E 510. 

[33] Question whether Hindu can inherit to Mahome- 
dan father is mixed question of law and fact. (Vol 18) 
1931 Sind 170 (173) : 25 Sind L B 493. 

[34] Question of custom depending entirely on inter- 
pretation of certain documents— Question is of mixed law 
and fact. (Vol 29) 1942 Oudh 213 (214) : 17 Luck 567. 

[85] Inference of title from acts of ownership is a 
question of mixed law and fact. (1897) 21 Bom 91 (96). 

[36] Family settlement is a question of mixed fact 
and law. (Vol 20) 1933 All 493 (496) : 65 All 654. 

19, Partition. — [1] Finding that parties are sepa- 
rate in status is one of fact. (Vol 33) 1946 Pat 231(233): 
25 Pat l>J'(Vol 20) 1933 Lah 588 (689). (Mere notice is 
not sufficient — Intention to separate is test and it is 
question of fact.) * (Vol 13) 1926 Lah 443 (443) 
(Vol 20) 1933 Oudh 27 (28). 

[But see (Vol 21) 1934 Nag 13 (14). (Disruption of 
Hindu family — Finding is not one of fact — li is infer- 
ence of legal effect of facts found,)] 

[2] Finding of partition based on evidence cannot be 
challenged. (Vol 32) 1945 Nag 53 (66) : I L B (1944) 
Nag 577. 

[3] Question of partibility or otherwise of estate is 
of fact. (Vol 4) 1917 All 191 (193) ; 38 A« 690. 

[4] Question of reunion of Hindu family is question 
of law. (Vol 7) 1920 Lah 44 (45). 

[5] Question whether pala is divisible is point of law. 
(Vol 7) 1920 Cal 448 (453) : 47 Cal 990. 

[6] Question whether persons form members of 
Hindu joint family, is question of fact. (Vol 8) 192X 
Lah 267 (267). 

[7] Finding that property held by person is joint 
family property is question of fact. (Vol 19) 1932 Oudh 
144 (145). 

20, Construction of documents. — [1] The right 
construction of documents is a question* of law which 
Judges in second appeal are not ^precluded from con- 
sidering by any finding of the lower Appellate Court 
based on such documents. (19Z2) 34 All 579 (585, 586) : 
39 Ind App 247 (P C)©lVol 3) 1916 P C 126 (128) ; 43 
Cal 1104 ; 43 Ind App 172 (P 0). (Construction of a 
kabuHat)«* (Vol 10) 1923 All 586 (588) : 45 All 581. 
(Construction of documents from language is question 
of law and from facts is question of fact.) ® (Vol 5) 
1918 Bom 158 (160) : 42 Bom 344. (Construction of 
sale deed.)'3E' (Vol 21) 1934 Lah 85 (35)*3E' (Vol 31) 1944 
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Mad 468 (469, 470) : I L R (1946) Mad lO^' (Whether 
grant was personal depending on inferences from entries 
in registers — Question is one of law,)»Ji (Vol 18) 1931 
Hag 25 (26)® (Vol 21) 1934 Oudh 433 (434)* (Vol 31) 
1944 Pat 35 (37)* (Vol 20) 1933 Pesh 67 (69) (Con- 
current findings based on misinterpretation of docu- 
ment can be revised.) * (Vol 12) 1925 Rang 255 (256)* 
(Vol 24) 1937 Sind 263 (269). (Construction of 
agreement to sell.) 

[See also (Vol 5) 1918 Mad 82 (84). (Interpretation 
of deed is question of law, and taken with intention of 
parties is mixed question of law and fact.)] 

[2] Pinding based on inference from documentary 
evidence is a finding of fact and is binding in second 
appeal. (Vol 24) 1937 All 197 (197) * (Vol 23) 1936 
Pat 129 (130) * (Vol 21) 1934 P C 112 (113) : 61 Ind 
App 163 : 57 Mad 632 (PC). (Findings of fact — Find- 
ing though erroneous unless vitiated by error of law 
cannot be reversed by High Court — Rule applies even 
though it is based on inferences from documents exhi- 
bited.)* (Vol 21) 1934 P C 3 (7) : 61 Ind App 93 : 13 
Pat 254 (P C) * (Vol 20) 1933 P C 171 (175) : 60 Ind 
App 231 : 29 Nag L E 210 (P C) * (Vol 15) 1928 P 0 
243 (246)‘.55 Ind App 380 (P C). (Question whether a 
certain sum was paid or remained unpaid or what it 
was paid for is a question of fact though it depends Upon 
the construction of a doeument.)*(Vol 21) 1934 All 709 
(710). (Question of construction of a certain document 
is a question of law, but the question what legal inference 
may be drawn from a number of documents is a question 
of faiet.)*(Vol 33) 1946 Cal 326 (329). (Entries in Deara 
Survey Records.) * (1937) 39 Pun L E 376 (376). (The 
document not of title, even if misconstrued, cannot be a 
good ground for second appeal.) *(Vol 17) 1930 Pat 319 
(320). (Infeivnoe from Survey Record of Rights.) 

[3] Whether certain document constitutes evidence 
is question of law. (Vol 32) 1945 P 0 165 (167) : 72 Ind 
App 211 : ILE (1945) Kar P 0 314 : I L R (1946) Mad 
225 (P 0). 

[4] Document being one of title and foundation of 
suit — Its construction is question of law. (yol 27) 1940 
Lah 486 (487): I L R (1941) Lah 601*(Vol 13) 1926 AU 
542 (643): 48 All 588. (Conclusions based on construction 
of documents of title as to legal rights based on such 
documents can be challenged.) *(yol 13) 1926 Bom 493 
(493) * iVol 28) 1941 Cal 446 (448). (Interpretation of 
lease.) * (Vol 26) 1939 Lah 264 (264), (Where the ques- 
tion is which of the two alternative meanings of a 
certain word should in the context be held applicable, the 
question is one of interpretation of a document and if 
the document is one of title it would be open to second 
appeal) * (Vol 23) 1936 Oudh 225 (226,227) : 11 Luck 
642 * (Vol 13) 1926 Pat 49 (49). 

[Sec also (Vol 23) 1936 Oudh 97 (99). (Interpretation 
of documents of title — Mixed question> of law and 
facts.) (Vol 23) 1936 Pat 287 (288). (Construction 
of document of title is a mixed question of law and fact 
and can be dealt with in second appeal.) 

[5] Question to be decided by lower Appellate Court 
on construction of deed by itself is question of law but one 
to be decided on deed together with other circumstances 
is question of fact, (Vol 4) 1917 Lah 156 (167) * (Vol 1) 
1914 PC 87 (89): 37 Mad 443; 41 Ind App 258 (PO)*(Vol 
22) 1935 AU 662 (663). (Language applying partly to one 
^ of facts and partly to another but whole not applying 
bo^rfeotly' to either — Extrinsic evidence to show which 
(rf two applies is admissible — Finding on such point is 
one of f^ct iaiot open to be attacked in second appeal) * 
(Vol 12) 1926 Cal 656 (659). (Deed — Construction — If 
eac^xinsic evidence is admissible, construction is question 

o^t^^sp itls of law.) * (Vol 16) 1928 Lah 930 


[6] The construction of a deed means first ascertain- 
ing the meaning of the words, which is a question of 
fact and secondly their legal effect which is a question 
of law. (Vol 1) 1914 Cal 836 (838, 839) * (Vol 10) 1923 
AU 337 (337) * (Vol 25) 1938 Cal 541 (542). (Legal 
efiects of recitals in a deed.) * (1940) ILE (1940) Lah 
60 (62) * (Vol 22) 1935 Lah 877 (878) * (Vol 15) 1928 
Nag 153 (157). (Concurrent finding — Lower appeUate 
Court forming its opinion on legal effect of some of the 
documents — Correctness of its opinion can be challenged 
in second appeal.) * (Vol 24) 1937 Oudh 295 (297). 

[7] Whether a word is used in a restricted sense is a 
point of law. (Vol 9) 1922 Bom 416 (417, 419) : 47 
Bom 18. 

[8] Finding on the question of fact based on mis- 
appreciation of true meaning of “sharing in cultiva- 
tion** is vitiated. (Vol 13) 1926 All 465 (466), 

[9] Two possible interpretations of document — Lower 
Courts adopting one — Interpretation cannot be refused 
in second appeal. (Vol 17) 1930 Lah 139 (140)*(Vol 9) 
1922 Lah 240 (241) * (Vol 18) 1931 Mad 137 (138). 
(Provision in bond for higher rate of interest on default 
of payment of principal and interest by certain date 
held penal by lower Court — Meaning put on bond not 
impossible though strained — High Court refused to 
interfere.) 

[10] Question whether a transaction is sale or mort- 
gage is one of law. (Vol 4) 1917 Mad 368 (369) 
* (Vol 12) 1925 Mad 37 (38). (Whether a transaction 
amounts to a mortgage by conditional sale or to an 
absolute sale is not a pure question of fact.) 

[But see (Vol 31) 1944 Lah 175 (177, 178). (Whe- 
ther transaction mortgage by conditional sale or out and 
out sale— Question is one of fact.)] 

[11] Mortgage once admitted— Whether or not there 
is sale is question of fact. (Vol 17) 1930 P C 91 (93) ; 11 
Lah 199 : 57 Ind App 86 (P C). 

[12] Whether a transfer of occupancy right is a sale 
within the meaning of the term as used in the Punjab 
Pre-emption Act is a question of law. (Vol 17) 1930 
Lah 141 (142). 

[13] Surrender and lease whether in fact sale is not 
pure question of fact. (Vol 29) 1942 Nag 103 (104) : 
ILE (1942) Nag 349. 

[14] Usufructuary mortgage — Lease of mortgaged 
property back to mortgagor — Whether mortgage and 
lease are part of same transaction is question of law. 
(Vol 31) 1944 Pat 5 (11) : 22 Pat 320. 

[15] Finding that equity of redemption when sold to 
mortgagee extinguishes mortgage is point of law and 
can be agitated in second appeal. (Vol 10) 1932 Lah 
56 (57). 

[16] Mortgage deed — Whether S 77 or S, 76 (h), 
T. P, Act, applies is question of law — Fact that counsel 
did not press it in first appeal or made admissbn or 
concession cannot estop appellant from raising it in 
second appeal. (Vol 29) 1942 Oudh 499 (500, 601) : 
18 Luck 484. 

[17] Finding that rights in certain Muafi Jagirs are 
not connected with grant of pension within meaning of 
Pensions Act is one of fact ■ — Fact that such finding 
involved interpretation of documents is immaterial. 
(Vol 27) 1940 AU 373 (376) : I LR (1940) All 603 (FB). 

[18] Inferences from incorrect construction — Finding 
can be considered. (Vol 14) 1927 Mad 1167 (1179). 

[19] Court holding that document is so worded as to 
obscure its meaning — It is not interpretation of docu- 
ment. (Vol 16) 1929 Nag 343 (345). 

' [20] Finding on value of statement in document will 
not be interfered with. (Vol 5) 1918 Cal 685 (686). 

21. Inference from proved facts.— [1] Inference 
to be drawn from proved facts is question of law, (Vol 
23) 1936 P C 77 (81, 82) ; 63 Ind App 140 (PC) * (Vol 
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S3) 1946 All 118 (120) (Vol 27) 1940 Bom 263 (264) : 
I L B (1940) Bom 605 © (Vol 16) 1929 Cal 37 (39) : 66 
Cal 738. (Question whether tenancy is permanent is 
legal inference from facts.)® (Vol 29) 1942 Lah 94 (95). 
(Question whether facts found constitute sufScient cause 
of action is one of law,)® (Vol 26) 1939 Mad 783 (786) : 
41 Cri L Jour 677 ®(Vol 16) 1929 Nag 270 (271) ®(Vol 
29) 1942 Oudh 19 (20) : 17 Luck 168 ® (Vol 28) 1941 
Pat 228 (231) : 20 Pat 116. (Question whether tenancy 
is permanent or precarious is a legal inference from 
facts.) ® (Vol 27) 1940 Sind 138 (140 ■. 

[2] Whether facts proved establish partnership is 
question of law, (Vol 23) 1936 Eang 383 (385) ® (Vol 24) 
1937 Bang 225 (225, 226). 

[3] The question whether a customary right is to be 
inferred from the evidence is a question of law. (1935) 
18 Nag L Jour 172 (177). 

[4] Legal inference from admitted facts is question of 
law. (Vol 17) 1930 Mad 449 (456) : 53 Mad 610® 
(Vol 17) 1930 Cal 815 (816) : 68 Cal 685. (Whether on 
certain admitted facts certain person is agent or not is 
question of law.) 

[5] Whether admitted facts constitute sufiScient 
cause is question of law. (Vol 19) 1932 Lah 183 (185), 

[6] Facts admitted — Question of limitation thereon 
is one of law. (Vol 22) 1935 All 716 (717). 

[7] The question whether certain admitted facts con- 
stitute an open assertion of title is a question of law. 
(Vol 29) 1942 Mad 725 (725). 

22. Onus of proof, error as to — [1] Question of 
onus is question of law — Second appeal is competent. 
(Vol 4)1917 Lah 395(395)®(Vol 6) 1918 Oudh 103(105). 

[See however (Vol 6) 1918 Lah 338 (339) : (1918) 
Pun Be No. 7. (Question of onus probandi of custom is 
not pure question of law.)] 

[2] Burden of proof — Error of principle — Appeal 
lies. (Vol 13) 1926 Lah 653 (654). 

[3] Burden thrown on wrong party — Finding of fact 
is not binding. (Vol 16) 1929 P C IS (14) : 52 Mad 83; 
56 Ind App 6 (P 0) ® (Vol 19) 1932 P 0 28 (30) : 59 
Ind App 29 : 69 Cal 1012 (P C)® (Vol 19) 1932 Cal 361 
(353)®(Vol 7) 1920 Lah 295 (296) ; 1 Lah 429®(Vol 28) 
1941 Nag 188 (191) : I L B (1942) Nag 441, 

[4] Wrong allocation of onus of proof not preventing 
party from producing evidence — Appellate Court aware 
of wrong allocation and after considering evidence 
coming to conclusion — Finding is one of fact and 
cannot he challenged in second appeal. (Vol 18) 1931 
Lah 220 (221) ® (1911) 9 Ind Gas 4 (5) (Cal) ® (Vol 7) 
1920 Mad 789 (790). 

[5] After evidence was given by both sides and the 
lower Court has preferred that of one side, the objection 
as to wrong shifting of burden of proof is groundless in 
second appeal. (Vol 4) 1917 Pat 703 (704) ® (1909) 3 
Ind Gas 431 (432) (Cal)® (Vol 2) 1916 Mad 1156 (1157) 
® (Vol 1) 1914 Oudh 341 (342) : 17 Oudh Cas 134. 

[6] Question whether onus is discharged is one of 
fact. (Vol 26) 1939 Nag 78 (80) : I L R (1939) Nag 160 
® (1911) 13 Bom L B 1021 (1022, 1023) ® (Vol 13) 
1926 Lah 307 (308, 309). 

[7j Question of law — Evidence evenly balanced — 
Conclusion being impossible Court using onus as deter- 
mining factor — Question of onus becomes one of law 
and not of fact. (Vol 25) 1938 Nag 522 (526). 

[8] Question whether onus is shifted is question of 
fact. (Vol 2) 1915 Mad 12 (14). 

23. Relevancy and sufficiency of evidence 

[1] In second appeal the Court cannot go into the 
question of sufficiency of evidence. (1911) 9 Ind Gas 427 
(428) (Oudh) ® (Vol 22) 1935 AU 501 (501) ® (Vol 11) 
1924 AH 146 (147). (Sufficiency of rebutting evidence is 
question of fact.) ® (Vol 12) 1925 Cal 1133 (1134). 


(Sufficienev of evidence is- question of fact.) ® (Vol 10) 
1923 Cal 279 (279) ® (Vol 22) 1935 Oudh 459 (460) : 
11 Luck 397. (Question whether facts found prove 
existence of essentials of custom can be considered in 
second appeal.) ® (Vol 13) 1926 Oudh 143 (143). (Whe- 
ther single wajibularz establishes a custom is a question 
of fact.) ® (Vol 16) 1929 Pat 98 (99). 

[See however (Vol 1) 1914 Oudh 336 (337). (SufiSci- 
eney of evidence can be considered in second appeal,)] 

24. Nature of tenancy. — [1] Question of tenancy 
is question of law. (Vol 17) 1930 Bom 39 (40) ® (Vol 12) 
1925 Cal 1238 (1289) ® (1911) 38 Oal 278 (282) ® (Vol 
22) 1935 Mad 268 (272). 

[2] Whether new tenancy has been created is mixed 
question of fact and law. (Vol 23) 1936 Pat 411 (412), 

[3] Tenancy — Findings of fact but not conclusions 
as to their effect in law are binding in second appeal, 
(Vol 27) 1940 P 0 192 (196) : I L B (1940) Kar P C 
380 : 1 L B (1941) Bom 107 (P 0). 

[4] The inference to be drawn from the nature of 
tenancy, which is a mixed question of fact and law, 
becomes one of law and can be gone into in second 
ap-^eal. (Vol 25) 1938 Pat 333 (334) ® (Vol 21) 1934 
Cal 288 (289) ; 61 Cal 32. (Nature of tenancy is legal 
inference from facts.) ® (1913) 17 Cal W N 1073 (1075, 
1076). (The nature of a tenancy is a question of law 
when it turns on the construction of some written 
instrument.) ® (1911) 15 Cal W N 263 (265). (Nature of 
tenancy— Question of law.)®lVol 9) 1922 Lah 329 (334). 

[5] The question whether a legal right, such as the 
right of tenant in the land, has been determined is a 
question of law and not of fact and the decision thereon 
is open to second appeal. (19'12) 15 Oudh Cas 295 (299). 

[6] Finding as to forfeiture of tenancy is one of fact. 
(Vol 20) 1933 Lah 377 (378). 

[7] Whether tenancy is permanent is a question of 
law. (Vol 14) 1927 P 0 102 (104) ; 54 Ind App 178 : 8 
Lah 573 (P 0) ® (Vol 32) 1945 Oal 283 (287) ® (Vol 21) 
1934 Oal 51 (53) ® (Vol 6) 1918 Cal 517 (518). (Tenure 
whether permanent — Decision depending on construc- 
tion of kabuliyat — Question is not merely of fact ) ® 
(Vol 31) 1944 Lah 9 (10) ® (Vol 16) 1928 Lah 720 (720) 
® (Vol 26) 1939 Pat 350 (351). (Is a mixed question of 
fact and law.) ® (Vol 23) 1936 Pat 384 i385). (Question 
whether tenancy is permanent or precarious m cases 
where question depends upon proof of local custom, is a 
legal inference from facts.) 

[8] ' Whether property is taljikdari or not is question 
of law. (Vol 1) 1914 Oudh 206 (207). 

[9] Question of status of tenant is a question of law. 
(Vol 3) 1916 Pat 417 (417) : 1 Pat L Jour 157. 

[But see (Vol 6) 1918 Gal 122 (122, 123).] 

[10] Whether a tenant Is entitled to occupancy land 
appurtenant to his house is not a pure question of law. 
(Vol 14) 1927 Oudh 37 (37). 

[11] Finding as to joint tenancy is one of fact. 
(Vol 11) 1924 AH 231 (231). 

[12] Mistake as to area of tenancy is not error of law. 
(Vol 5) 1918 Cal 122 (122, 123). 

[13] A finding on the question whether suit lands 
formed part of certain inam lands is one on a question 
of fact. (1936) 43 Mad L W 369 (370). 

[14] Question whether tenant is tenure-holder or 
raiyat under B. T. Act ultimately depends on question 
of fact. (Sf )1 13) 1926 Pat 9 (11). 

[15] Whether character of grove land has changed 
is question of law. (Vol 26) 1939 Oudh 48 (48) : 14 
Luck 269. 

[16] Land whether parjaut — ^Finding is one of fact. 
(Vol Vd) 1926 All 83 (84): 

[17] Recognition of tenancy by landlord — Question 
can be re-opened in second appeal. (Vol 12) 1925 Cal 
761 (766). 
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25. Nature of possession. — [1] Adverse posses- 
sion is a mixed question of law and fact. (Vol 19) 193*2 
AU S93 (396) : 54 All 62S'5«(Vol 25) 1938 Cal 117 (118, 
119). (Lower appellate Court reversing lower Court’s 
finding regarding adverse possession — High Court may 
enquire into method adopted by such Court and see 
whether finding is justified.) (Vol 22) 1935 Cal 760 
(760)'$<(Vol 23) 1936 Lah 741 {742)5<(Vol 20) 1933 Lah 
25 (27) : 13 Lah 677 (Vol 29) 1942 Nag 75 (78) : ILK 
(1942) Nag 781. (Finding held not binding in second 
appeal.) 63 (Vol 10) 1923 Nag 65 (66). (Adverseness of 
possession is not a question of fact but a matter of in- 
ference) 63 (Vol 5) 1918 Nag 171 (173) ^ (Vol 30) 1943 
Oadh 398 (399) : 19 Luck 2166&(Vol 28) 1941 Oudh 436 
(439). (Pacts found by first appellate Court are binding 
in second appeal — Question whether facts establish 
adverse possession being one of law can be challenged.)*3& 
(Vol 25) 1938 Sind 132 (138) : I L R (1939) Kar 18. 

[2] Question as to nature of i^ossession is one of legal 
inference. (Vol 13) 1926 Nag 129 (130). 

[3] Adverse possession — ^Question of actual possession 
is question of fact — Whether that had been adverse is 
mixed question of fact and law. (Vol 18) 1931 AU 323 
(324) ^ (Vol 10) 1923 All 382 (382)4<(Vol 27) 1940 Lah 
225 (226). (Finding that x^^urty was never in possession 
is one of fact.) ^ (Vol 8) 1921 Lah 264 (264) ^ (Vol 28) 
1941 Nag 343 (344) ; 1 L R (1942) Nag 608 © (Vol 82) 
1946 Oudh 270 (272). 

[4] A question of adverse possession may be a ques- 
tion of law where the facts are not in dispute and where 
the conclusion depends upon the inferences to be drawn 
from admitted facts. (Vol 4) 1917 All 42 (42) ^ (Vol 21) 
1934 All 288 (290)««(Vol 19) 1932 Lah 72 (72)©(Vol 18) 
1931 Lah 489 (490) © (Vol 18) 1931 Oudh 381 (382) ^ 
(Vol 11) 1924 Oudh 266 (270) : 27 Oadh Oas 77 ^ (Vol 
16) 1929 Pat 590 (591). 

[5] Where the question of adverse possession is one 
of inference from documents the concurrent findings of 
the India Courts may be upset by Privy Council as the 
question is not one of fact (Vol 6) 1919 P 0 60 (61) : 
42 All 152 : 46 Ind App 197 (PO)'J< (Vol 12) 1925 Oudh 
729 (730, 731). 

[6] Finding that plainlifi failed to establish title by 
adverse possession is of fact. (Vol 29) 1942 All 221(222): 
I L R (1942) All 667 (FB). 

[7] Adverse possession — Knowledge of, is finding of 
fact. (Vol 21) 1934 Pat 167 (167). 

[8] The term “trespasser” is a term of law and the 
High Court in second appeal may examine whether the 
finding of the lower Court on the point is correct on the 
evidence tendered. (Vol 3) 1316 Pat 381 (382) : 1 Pat L 
Jour 47. 

26. State of mind, acquiescence, good faith, 
consent, intention, negligence, wilful neglect, mis- 
conduct, reasonable care, etc. 

Acquiescence, — [1] The question of acquiescence is 
a matter of legal inference to be drawn from the facts 
proved in the case and can be taken up in second ap- 
peal. (Vol 4)1917 Lah 439 (440): 1917 Pun Be No. 69® 
(Vol 12) 1925 Cal 288 (289) ® (Vol 15) 1928 Nag 87 
(88) : 23 Nag L R 192. (Acquiescence for long period 
giving rise to presumption of grant is question of law.)® 
(Vol 13) 1926 Nag 416 (422). 

[2] The question whether there has been a represen- 
tation amounting to acquiescence or not is a question of 
fact. (Vol 14) 1927 Gal 220 (224). 

' P3 Acquiescence is sometimes a pure question of 
fact, but becomes a question of law when the point is 
whether conduct of a party not amounting to direct 
consent should be taken as waiver. (Vol 3) 1916 Lah 
470 (371) : 1916 Pun Re No. 107. 

* IStete of mind, — [4] The question as to state of 


mind of a person is one of fact. (Vol 22) 1935 Cal 168 
(174) : 61 Cal 1005 ® (1911) 8 All L J 1154 (1158). 
(Finding that deed of gift was executed when donor was 
in immediate apprehension of death is one of fact.) ^ 
(Vol 20) 1933 Lah 458 (459). (Finding as to person be- 
ing of unsound mind is one of fact and w^hen not based 
on direct evidence can be challenged in second appeal)®* 
(Vol 31) 1944 Nag 232 (234) : I L R (1944) Nag 698. 
(Question whether a person is or is not a lunatic is one 
of fact.) 

Good faith, — [5] A finding as to hona fides or good 
faith Ls a finding of fact. (Vol 19) 1932 Lah 322 (323)® 
(Vol 32) 1945 All 227 (230) : I L R (1945) All 148 ® 
(Vol 28) 1941 Lah 271 1272) ® (Vol 21) 1934 Pat 121 
(122). (Finding as to whether payment was made in 
good faith is one of fact.) 

[6] ‘Good faith’ within S. 14 of Limitation Act is a 
question of fact. (Vol 8) 1921 Sind 13 (15) ; 15 Sind 
LB 11. 

[7] Question whether a party acted in good faith 
within the meaning of S. 14, Limitation Act, is a mixed 
question of law and fact. (Vol 25) 1938 Lah 704 (706) ® 
(Vol 14) 1927 Pat 256 (256). 

JS'raud, — [8] Finding as to question of fraud is a 
finding of fact. (Vol 19) 1932 P 0 89 (90) : 59 Ind App 
147 : 7 Luck 64 (P 0) ® (Vol 25) 1938 All 150 (151) ® 
(Vol 20) 1933 All 431 (432) : (Vol 29) 1942 Cal 394 
(399) ®(Vol 29) 1942 Mad 632 (633) ; I L R (1943) Mad 
47 ® (Vol 29) 1942 Oudh 217 (218) : 17 Luck 341 ® 
(Vol 29) 1942 Pat 386 (387). 

[9] Whether a transaction is fraudulent is a question 
of fact. (Vol 13) 1926 Oudh 501 (502) ® (Vol 16) 1929- 
All 458 (458). (Whether the existence of other properfj 
to meet the decree is sufiicient evidence of genuineness 
of a transfer is a question of fact.) (Vol 7) 1920 Lah 24 
(25). (Finding that transfer is not vitiated by S. 53, 
T. P. Act, is one of fact.) ® (Vol 28) 1941 Pat 529 
(530)®(Vol 32) 1945 Pesh 28 (28). (Question whether 
transaction was fictitious or not is one of fact.) 

[lOJ The question whether a transfer is with intent 
to defraud creditors is a mixed question of law and fact.. 
(Vol 10) 1923 Nag 124 (125). 

[11] Finding that transaction is bogus and liable to be- 
set aside under Transfer of Property Act, S. 53, is not 
proper finding of fact — High Court in second appeal 
can in such case record its own conclusion. (Vol 81) 
1944 Nag 44 (52) : I L R (1944) Nag 342 (F B). 

[12] The second appellate Court’s duty is to seer 
whether the facts found by the Court of first instance 
justify the inference of fraud. (1913) 17 Cal L Jour 209 
(213). 

Intention, — [13] A finding as to the intention of a 
person is a finding of fact. [Vol 15] 1928 All 61 (62) ; 
50 All 208 ® (Vol 25) 1938 P C 34 (35) : 65 Ind App 
98 : I L R (1938) Mad 551 ; 32 Smd L R 328 (P C) ® 
(Vol 15) 1928 P 0 135 (137). (Question whether certain 
property is thrown into partnership assets is one of 
fact.) ® (Vol 17) 1930 Lah 936 (936) ® (Vol 16) 1929 
Lah 530 (531). (That parties intended and efiecied a 
sale and not a mortgage by way of conditional sale is a 
finding of fact.) ® (Vol 1C) 1929 Lah 90 (90). (Inten- 
tion of the executant of power-of-attorney not depend- 
ing on interpretation of legal phraseology is a question 
of fact.) ® (1925) 26 Pun L R 799 (801) ® (Vol 17) 
1930 Mad 590 (592) ® (Vol 13) 1926 Mad 963 (964). 
(Question whether self-acquired property of a member 
of a joint Hindu family has been thrown into the com- 
mon stock or not is a question of fact.) ® (Vol 13) 1926 
Oudh 614 (615). (Whether there was intention to parti- 
tion is a question of fact.) 

il4] Intention of parties is question of law, (Per 
Bupchand Bilaram, A. J. O.j Hamliwalaj A. J. 0,^ 
contra). (Vol 24) 1937 Sind 263 (266, 269). 
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[15] Where intention is to be inferred from terms 
of document only, question is one of law or mixed 
question of law and fact, depending on circumstances. 
(Vol 28) 1941 Lab 62 (63). 

[16] Intention is question of fact. But legal infer- 
ence as to intention from document of title is question of 
law. (Per Din Mohammad 7.). (Vol 29)1942Lah42 (45). 

Misrepresentation, — [17] Finding as to representa- 
tion by one inducing another to do an act is one of 
fact. (Vol 13) 1926 Mad 39 (39, 40). 

[18] Whether particular misrepresentation affected 
one’s mind or not is question of fact. (Vol 8) 1921 Mad 
198 (198). 

Reasonable care, — [19] Whether other proceedings 
were prosecuted diligently within S. 14, Limitation Act 
is question of fact. (Vol 14) 1927 Lah 909 (910) '3& 
(Vol 33) 1946 Oudh 116 (117, 118). 

[20] Finding as to absence of reasonable care and 
good faith within S. 41, T. P. Act is of fact. (Vol 14) 
1927 Nag 4L (42). 

[21] Whether bailee used reasonable diligence in 
taking care of goods bailed is question of fact. (Vol 20) 
1933 All 158 (159). 

Negligence, — [22] Negligence is a question of fact. 
(Vol 14) 1927 Oudh 478 (478) ^ (Vol 32) 1945 P 0 168 
(169) : 72 Ind App 206 : I L R (1946) Mad 73 (P C). 
(A finding that accident was caused by defendant’s 
negligence is primarily of fact.) ^ (Vol 20) 1933 All 214 
(215). (Contributory negligence.) tJ* (Vol 19) 1932 All 
139 (139). (Finding of negligence is one of fact if ap- 
proached from legal standpoint.) isB (Vol 15) 1928 All 
166 (168) * (Vol 30) 1943 Cal 59 (61). (Want of negli- 
gence is finding of fact.) >3E< (Vol 3) 1916 Cal 647 (649). 
(Question whether the evidence is sufficient to justify 
the inference of negligence is one of fact.) ® (Vol 20) 
1933 Lah 337 (338) ^ (Vol 14) 1927 Mad 443 (444). 
(Negligence of solicitor.) © (Vol 30) 1943 Pat 111 (115) : 
21 Pat 764 ^ (Vol 27) 1940 Pat 480 (481). (Due caution 
within S. 41, T. P. Act is question of fact.) ^ (Vol 23) 
1936 Pat 84 (85) * (Vol 19) 1932 Rang 6 (8) : 9 Rang 
585, (Whether collecting bank is guilty of negligence 
within S. 131, Negotiable Instruments Act is question 
of fact.) © (Vol 27) 1940 Sind 254 (255). 

[23] Whether inference as to negligence is war- 
ranted by the facts is a question of law. (Vol 16) 1929 
Rang 17 (18, 19) : 6 Rang 643 ^(Yo\ 24) 1937 Mad 472 
(474). 

[24] Where special legal significance is attached 
to word ‘‘negligence”, by statute the question whether 
there is such negligence is question of law.) (Vol 9) 1922 
All 421 (4:21)^ (Vol 11) 1924 All 613 (613). (Question 
of lambardar’s negligence under U. P. Land Revenue 
Aot.)»5‘ (Vol 8) 1921 All 314 (316) : 43 All 29. (Whether 
there was negligence on lambardar’s part within 
S. 164 Agra Tenancy Act is question of fact). 

[25] Finding of negligence on wrong principles is not 
binding in second appeal, (Vol 16) 1929 Lah 314 
(314, 315). 

[26] Question as to whose negligence was proximate 
cause of accident is one of law and tact, (Vol 80) 1943 
Nag 262 (253) : I L R (1943) Nag. 677. 

[27] Gross negligence is a mixed question of law and 
fact. (Vol 12} 1925 Mad 258 (258). 

[28] Whether particular facts found constitute gross 
negligence is a question of law. (Vol 13) 1926 Mad 905 
(905). 

Wilful neglect, — [29] Whether facts established 
amount to “wilful neglect” is a question of law. (Vol 16) 
1928 Lah 837 (838) ; 10 Lah, 329»g& (Vol 15) 1928 Lah 
774 (776) ; 10 Lah SeO^J* (Vol 13) 1926 Nag 399 (401). 

[30] Question whether wilful negligence has 'been 
established is question of fact, (Vol 6) 1918 Pat 413 


(415) ^^(Vol 13) 1926 All 394 (395) ; 48 All 766. (Wilful 
neglect — Question as to, is not purely one of law.)5< (Vol 
11) 1924 Lah 594 (594). (Finding that there -was wilful 
neglect on the part of the Railway is findmg of fact). 

Notice, — [31] A finding as to notice is one of fact. 
(Vol 19) 1932 All 540 (542) : 54 All 557 ^[Yol IS) 1931 
All 338 (340). 

Undue influence, — [32] Finding as to undue in- 
fluence is one of fact. (Vol 19) 1932 P G 89 (90) : 59 
Ind App 147 : 7 Luck 64 (P C) *{Vol 22) 1935 Bom 
326 (327) : 59 Bom 502. (Misrepresentation and undue 
influence.)*!^ (Vol 5) 1918 Cal 590 (594, 595) -S-fVcl 14V 
1927 Mad 255 (256). 

[But see (Vol 24) 1937 Oudh 254 (255, 256). 
(Question whether bond was executed owing to undue 
influence, is not purely one of fact but is a legal 
inference from certain facts and can therefore be consi- 
dered in second appeal).] 

Misconditct, — [33] Question as to whether certain 
proved facts amount to misconduct on the part of Rail- 
way servants is not purely one of fact. (Vol 22) 1935 
Lah 206 (208). 

[34] Whether there was misconduct on the lambar- 
dar’s part within S. 164, Agra Tenancy Act is not purely 
a question of fact and can be reinvestigated in second 
axipeal. (Vol 28) 1921 All 314 (316) : 43 All 29. 

27. Malicious prosecution, suit for. — [1] Malicious 
prosecution — Suit for existence or otherwise of rea- 
sonable or probable cause for prosecution is question of 
fact. (Vol 12) 1925 Oadh 359 (359):28 Oudh Gas 
(Vol 26) 1939 All 554 (557):I L R (1939) All 4245* 
(Vol 23) 1936 All 441 (441, 442);37 Cri L Jour 8575< 
(Vol 16) 1929 All 429 (430)5* (Vol 7) 1920 Mad 252 (255) 
5*(1926) 91 Ind Gas 112 (113) (Oadh). 

[2] Question of existence of malice is a question of 
fact. (Vol 22) 1935 Bom 355 (356)5«(VoI 21) 1934 Lah 
907 (908). 

[3] Malieioas prosecution — Presence or absence of 

reasonable cause is to be inferred from facts in each case 
— ^Whether inference is correct is question of law. (Vol 27) 
1940 Oudh 320 (322) : 15 Luck 404 5* (Vol 19> 
1932 All 386 (389). (Mixed question of law and 

fact.) 5« (Vol 17) 1930 Cal 392 (396) : 57 Cal 25 (Do.) 
5* (Vol 22) 1936 Lah 765 (767) : 17 Lah 190. (High 
Court is bound by facts found by lower Court — But it is 
open to it to see whether those facts constitute absence 
of reasonable and probable cause.) 5* (Vol 19) 1932 Mad 
601 (602j5«(Vol 20) 1933 Nag 23 (26):28 Nag L B 3125* 
(Vol 19) 1932 Pat 91 (92):11 Pat 779:34 Cri L Jour 215 
5<(Vol 26) 1939 Pat 13 (14). 

[4] High Court in second appeal can inquire the 
absence of reasonable and probable cause in actions for 
malicious arrest. (Vol 26) 1939 Pat 13 (14). 

[5] Question whether information given to police is 
directed against another is partly one of fact and partly 
one of law. (Vol 21) 1934 Pat 14 (15). ^ 

[6] The question of the amount of damages for mali- 
cious prosecution is a question of fact and the High 
Court cannot interfere in second appeal. (1909) 31 All 
333 (334, 335) 5* (Vol 10) 1923 AU 199 (201) 5« (1911) 
9 Ind Cas 984 (985) (All) 5* (Vol 28) 1941 Mad 250 
(262) ; I L R (1941) Mad 406. (Concurrent finding as to 
amount of damages — Quantum of damages cannot be 
questioned in second appeal.) 5< (Vol 21) 1934 Pat 16 
(18). (Reasonable compensation is question of fact.) 

[But see (Vol 1) 1914 Lah 531 (634) : 15 Cri L Jour 
499 (Quantum of damages can be gone into in second 
appeal.)] 

[7] Malicious prosecution — Existence of reasonable 
and probable cause — ^Finding on, influenced by question 
of malice and based on no materials — Findmg can be 
interfered with in second appeal. (Vol 33) 1946 All 204 
(210) ; I L R (1945) All 685. 
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28. Existence of legal necessity for, and bind- 
ing nature of, transaction — [1] Finding as to exis- 
tence of necessity for alienation is a finding of fact. 
(Vol 10) 1923 Lab 669 (670) * (Vol 30) 1943 All 63 
-(64) : I L R (1943) All 171. (Ab=ience of power to bind 
or of legal necessity are findings of fact.) ^ (Vol 10) 
1923 All 28 (28) (Vol 30) 1943 Cal 203 (204) *5 
(Vol 19) 1932 Lah 473 (474) :-13 Lah 826. (Absence of 
legal necessity.) •S (Vol 30) 1943 Mad 57 (58). (Mortgage 
whether for purposes binding on mortgagor’s son.) 
(Vol 22) 1936 Mad 431 (432). (Debts by father whether 
binding is finding of fact.) •$» (Vol 13) 1926 Nag 486 
(487) •$< (Vol 20) 1933 Oudh 31 (32) : 8 Luch 182 
(Vol 18) 1931 Oudh 144 (145) -J- (Vol 23) 1936 Pat 275 
-(278) « (Vol 22) 1935 Pat 175 (176). 

[2] Finding that debt is for immoral purpose is 
binding in second appeal. (Vol 22) 1935 All 278 (278). 

[3] Question of fact — Existence of antecedent debt 
is question of fact and cannot be disturbed in second 
appeal. (Vol 13) 1926 Oudh 33 (33). 

[4] Finding on question of necessity though one of 
fact can be challenged in second appeal when there is 
no evidence to support it or when it proceeds on errone- 
ous principles of law. (Vol 20) 1933 Lah 343 (343) : 14 
Lah 584 * (Vol 14) 1927 Lah 896 (897) * (Vol 11) 1924 
Lah 689 (690) ® (Vol 10) 1923 Lah 660 (661) * (Vol 10) 
1923 Lah 41 (42) ^ (Vol 5) 1918 Lah 8 (9, 10) * (Vol 1) 
1914 Lah 96 (97), (Question of necessity inquired into — 
Reason unconvincing is ground to reverse judgment.) 

[5] \^ether particular: necessity is legal or not is 
question of law. (Vol 3) 1916 Cal 843 (850, 855) (FB). 

[6] Alienation by Hindu widow— Enquiry by alienee 
as to legal necessity — Sufficiency of enquiry is question 
-of law. (Vol 12) 1925 Oudh 557 (567) : 27 Oudh Gas 
529. 

[7] Existence of necessity is question of fact— Whe- 
ther lender should see to the application of money is a 
question of law. (Vol 12) 1925 Oudh 740 {741}. 

[8] The question whether reversioner’s consent to 
an alienation can be inferred from the eslablished facts 
is a point of law. (Vol 3) 1916 Mad 901 (902). 

29. Existence of nuisance.— [1] Existence as to 
nuisance is a question of fact, (Vol 13) 1926 Nag 50 (50) 
*{Vol 12) 1925 Lah 424 (424)* (1922) 64 Ind Cas 169 
(170) (Lah) *(Vol 28) 1941 Mad 650 (650). 

[2] Whether facts establish nuisance is question of 
law. (Vol 30) 1943 Lah 306 (307). 

[3] Finding that a public lane has not been narrowed 
down so as to cause damage to the residents in the lane 
is a finding of fact. (Vol 16) 1929 All 504 (505). 

[4] A question whether a particular road is a pubUo 
road or a private road is rather a question of law, in any 
case it is partly a question of law. (Vol 23) 1936 Oudh 
154 (155). 

30. Acquisition of easement and customary 
rights of privacy. — [1] A finding as to the acquisition 
of a right of easement is one of fact. (Vol 17) 1930 Lah 
177 (177). 

[But see (Vol 16) 1929 All 862 (863).] 

[2] Finding as to length of user is one of fact. 
(Vol 22) 1935 Lah 346 (346). 

[3] Inference as to the user of way being as of right 
would not be interfered with, (Vol 12) 1925 Nag 168 
-(169). 

[4] Uninterrupted user for 20 years — Failure to 
-draw presumption that user was as of right will be error 
0 ^ law mating second appeal competent. (Vol 12) 1925 
Nag 270 (271). 

[6] Whether the right of privacy exists and whether 
it is snbstantially infringed is a question of fact, (1910) 
.6 Ind Cas 398 (399) (All) *^Vol 16) 1929 Oudh 535 
(6^6) ®{Vol 8) 1921 Sind 155 (156) : 16 Sind L R 17. 


[6] Finding as to stream being artificial based on 
incorrect view as to what in law constitutes natural 
channel is not binding. (Vol 28) 1941 Pat 118 (128, 
129). 

[7] Whether channel is natural stream is question of 
fact. (Vol 28) 1941 Pat 422 (427) : 20 Pat 497. 

[8] Question as to whether an easement is one of 
necessity is one of fact. (Vol 14) 1927 Mad 963 (963). 

[9] Proof of easementary right is question of fact. 
(Vol 33) 1946 Mad 168 (168). 

[10] Whether particular user imposes additional 
burden on servient heritage is question of fact. (Vol 18) 
1931 Mad 128 (131). 

[11] Finding as to privation of light not inconvenienc- 
ing user so as to entitle him to injunction, is a finding 
of fact. (Vol 15) 1928 Lah 980 (982)* (Vol 22) 1935 Lah 
558 (559). 

[12] Acquiescence by servient owner is essential for 
presuming grant — Active obstruction negatives such 
presumption — Question as to such obstruction is ques- 
tion of fact. (Vol 7) 1920 Nag 26 (27, 28) : 16 Nag L B 
76. 

31. Finding of fact binding in second appeal. — 

[1] Findings of fact of first appellate Court are binding 
in second appeal. (Vol 14) 1927 P 0 117 (119) : 54 Ind 
App 196 : 54 Cal 586 (P C)* (Vol 23) 1936 P 0 83 : 
(88, 89) (P C). (Matter of facts directly decided by lower 
Court — ^High Court cannot direct inquiry by lower Court 
into same matter again.)* (Vol 15) 1928 P C 219 (221) 
(P 0)*(Vol 26) 1939 Pat 267 (268.) (Lower Appellate 
Court recording findings of fact in dismissing appeal 
nnder 0. 41, R. 11. Findings are binding in second 
appeal.) 

[2] If there is evidence to be considered, the finding of 
fact of the first appellate Court is final however unsatis- 
factory the evidence might be. (3892) 19 Oal 249 (250) : 
19 Ind App 3. (P C)*(Vol 16) 1929 P 0 286 (287) : 
56 Ind App 388 (P C)* (Vol 19) 1932 All 293 (306) : 
54 All 646 (F B)*(1893) 20 Cal 93 (99) ; 19 Ind App 
228 (P C). (However, the soundness of the conclusions 
from findings of facts is a matter of law and may be 
questioned in second appeal.)* (Vol 4) 1917 Mad 671 
(671). (Finding as to misjoinder.)*(Vol 23) 1936 Pat 243 
(244). (Mere omission to consider a piece of evidence 
will not alter character of finding of fact in second 
appeal.) 

[3] The High Court will not entertain a second 
appeal on the ground of an erroneous finding of fact 
however gross or inexcusable the error may be. (1891) 
18 Cal 23 (29):17 Ind App 122 (P 0)*(Vol 16) 1929 P C 
190 (193):56 Ind App 280:25 Nag L R 121 (P C)*(Vol 16) 
1929 P 0 152 (155) : 56 Ind App 223:52 Mad 538 (P 0). 

[4] No misconstruction of document nor misappli- , 
cation of law by first appellate Court — Its findings of^ 
fact should not be disturbed in second appeal. (Vol 6) 
1919 P 0 39 (41) (P C). 

[5] Finding of facts by lower Appellate Court- 
Absence of statement of reason is no ground for inter- 
ference in second appeal. (Vol 3) 1916 P C 126 (128) : 
43 Ind App 172 : 43 Cal 1104 (P C). 

[6] Interference by High Court in second 

is competent only on questions of law or procedure. 
(Vol 1) 1914 P C 87 (89) : 41 Ind App 258 ; 37 Ma§ 
443 (PC). 

[7] The fact that upon the evidence, High Court 
would have come to a different conclusion is no ground 
for second appeal. (Vol 13) 1926 Nag 192 (193).* 
(Vol 13) 1926 Lah 672 (672). (Where two inferences 
can be drawn in the construction of a document the one 
chosen by the lower Court should be accepted )* (Vol 10) 
1923 Lah 239 (239). (Two inferences from facts possible 
— ^High Court is bound by lower Court’s inference.)® 
(Vol 20) 1933 Nag 185 (185, 186). (Different conolusion 
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possible — Interference by appellate Court is not pro- 
per.)'®' (1938) 1938 Oudh W N 171 {173)* (Vol 20) 1933 
Oadh 115 (116). 

[8] Finding of fact to be final must be clear and 
specific. (Vol 30) 1943 P C 24 (25) : 70 Ind App 18 ; 
I L R (1943) 1 Cal 372 : 1 L R (1943) Kar PC 39 (PC). 
*(Vol 13) 1926 All 130 (134.) (Finding of fact to be 
binding must be clear, unambiguous and arrived at after 
due circumspection )* (Vol 4) 1917 Cal 283 (234). (Find- 
ings of fact on material issues must be clear and deci- 
sive.)* (Vol 16) 1929 Lab 653 (656.) (Finding of fact 
obiter and indefinite can be ignored.)* (Vol 4) 1917 
Oudh 194 (195). (Vague finding of fact may be subject 
to question in second appeal.) 

[9] Finding of fact need not be concurrent. (Vol 15) 
1928 Rang 303 (303) : 6 Rang 686. 

[10] It is open to High Court to come to finding of 
fact on any point on V7bich finding is necessary and on 
'which lower Appellate Court has omitted to come to a 
finding. (Vol 20) 1933 All 841 (343)* (Vol 27) 1940 All 
349 (350.)* (Vol 11) 1924 Oudh 266 (268) : 27 Oudh 
Cas 77, (High Court can decide title, if left undecided 
by lower Courts). 

[11] Where the first Appellate Court finds that the 
-case set up by both parties is false, the way in which 
the High Court ought to deal with the matter in second 
.appeal is to decide the case upon the facts found by the 
lower Appellate Court irrespective of the orignal cases 
respectively made by the parties in their pleadings. 
iYol 6) 1919 Cal 1037 (1039). 

[12] First Appellate Court proceeding on wrong pre- 
sumption in law, but basing its finding on correct princi- 
ples — Question cannot be re-opened. (Vol 14) 1927 Mad 
331 (335). 

[13] See also Note 9. 

32. Finding of fact, when not binding in second 
.appeal. — [1] Findings of fact on erroneous view of law 
can be interfered with in second appeal. (Vol 28) 1941 
-Cal 88 (89)*(Vol 30) 1943 AH 82 (84). (Finding arrived 
at disregarding provisions of law.) * (Vol 22) 1935 
774 (776). (Finding of fact arrived at in complete dis- 
regard of legal proposition.) * (Vol 17) 1930 Cal 691 
(592). (Onus wrongly put on parties — Finding of fact 
can be interfered witb.)*(Vol 16) 1929 Lah 772 (773). 
.(Finding of fact proceeding on erroneous presumption 
of law.) * (Vol 15) 1928 Lah 122 (125) : 9 Lah 324 * 
t(Vol 30) 1943 Mad 38 (39). (Requiring higher standard 
of proof than laid down by Evidence Act.)*(Vol25) 1938 
Mad 263 (254). (Wrong view as to presumption— Evi- 
dence approached from wrong standpoint— Finding can 
be interfered with.)*(Vol25) 1938 Nag 385 (388) ; ILR 
(1939) Nag 324. (Misapplication of law of evidence.) * 
.(Vol 16) 1929 Nag 110 (110) * (Vol 17) 1930 Oudh 17 
(18, 19). (Where finding of fact is based entirely on 
presumption, validity of presumption can be examined 
in second appeal.) * (Vol 8) 1921 Oudb 137 (137) : 24 
Oudh Cas 237. {Wajib-ul-ara rejected on erroneous 
view of law — High Court can interfere in second 
appeal )*(Vol 23) 1936 Pat 185 (187/*(Vol22) 1935 Pat 
162 (164). 

[2] High Court can interfere in second appeal if 
findings of fact are perverse. (Vol 4) 1917 Lah 30 (31): 
1916 Pun Re No. 112*(Vol24i 1937 Nag 9 10). (Find- 
ing should not be reversed unless perverse or not sup- 
ported by evidence.)*(Vol 10) 1923 Rang 196 (196) ; 1 
Rang 135. 

[3] A finding of fact can be set aside in second 
-appeal where it is not based on any evidence or on legal 
-evidence. (Vol 22) 1935 Cal 648 (649) * (Vol 30) 1943 
All 241 (242, 243). (Finding not based on evidence on 
record can be interfered with.) * (Vol 5) 1918 Oal 644 


(344). (Error of Judge in criticising evidence of one of 
the witnesses on wrong idea that the other two material 
witnesses were not examined vitiates his finding.) * 
(Vol 1) 1914 Cal 832 (832) (High Court would set 
aside judgment based npon evidence not on record.) * 
(Vol 32) 1945 Nag 138 (142) : I L R (1946) Nag 444. 
(High Court is bound by finding of fact only if there is 
evidence on which such finding can be based.)*(Vol 27) 
1940 Oudh 36 (38) : 15 Luck 191. (To disregard the 
evidence of a witness on the ground that he has made 
a statement which he has in fact not made is a mistake 
of law.) * (Vol 22) 1935 Ondh 41 (43) : 10 Luck 423. 
(Finding based on inadmissible evidence, i. e. on docu- 
ment rejected by trial Court,)*(Vol 13) 1926 Oudh 464 
(466) : 2 Luck 172. (Finding of fact based on inadmis- 
sible evidence.) * (1912) 16 Ind Cas 887 (888, 889) 
(Oudh). (No evidence legally sufficient to support find- 
ing.) * (Vol 14) 1927 Pat 209 (212) : 6 Pat 698 (FB). 
(Question of fact decided by Court not upon evidence 
but holding itself bound by a previous decision of its 
High Court — Second appeal lies.) * (Vol 11) 1924 Pat 
687 (688). (Second Appellate Court can consider whether 
there is any evidence to support the lower Court’s find- 
ings of fact.) 

[4] Finding of fact based purely upon unwarranted 
assumption and unjustfied conjectures is not binding in 
second appeal. (1937) 39 Pun L R No 361 (363) * (Vol 
17) 1930 Lah 712 (714). (Finding of fact arrived at by 
erroneous and unwarranted assumption of facts and 
misreading of accounts.) * (Vol 6) 1918 Lah- 386 (387). 
(Findings of fact based on conjectures.) 

[But see (Vol 1) 1914 Mad 118 (119). (Finding of 
fact based on no positive evidence but on probabilities 
and ciroumstanoes — ^High Court will not still interfere.)] 

[5] Finding of fact which has not been arrived at 
after a fair, honest and full consideration of the evi- 
dence on the record is not binding on the/ High Court in 
second appeal. (Vol 5) 1918 Pat 678 (680) * (Vol 11) 
1924 All 848 (849) : 46 All 773, (A finding on an issue 
of a lower Appellate Court which is based on a mis- 
conception of what the evidence is cannot be accepted iqt 
second appeal as a legal finding on it.) * (Vol 21) 1934 
Oal 633 (634) : 61 Cal 365. (Misconception or error in 
consideration of evidence. )*(Vol 13) 1926 Cal 603 (604). 
(Lower Court ignoring valuable evidence.) * (1918) 17 
Oal W N 37 (38, 39). (Misconception as to existence of 
evidence.)*lVol 28) 1941 Lah 10 (IS) : ILR (1940) Lah 
164. (Finding of fact confused and involving mistakes 
of fact — Material evidence not considered — Findings are 
not binding in second appeal.) * (Vol 22) 1935 Lih 912 
(913). (Disregard of entries in revenue records.) * (Vol 
4) 1917 Lah 267 (267). (First Appellate Court not deal- 
ing with evidence — Finding of fact cannot be accepted 
as correct ) * (Vol 15) 1928 Mad 826 (827). (Question, 
regarding person being karnavan — Previous judgment 
mentioning him as such — Failure of trial Court to 
take that judgment into consideration — Decision is 
vitiated and can be interfered with in second appeal)* 
(Vol 4) 1917 Mad 689 (690J. (When the Appellate Court 
reverses a finding of fact it ought to apply its mind to 
the consideration of the whole evidence in the case.) 
* (Vol 22) 1935 Oudh 86 (87), {Lower Court not apply- 
ing its mind to evidence in judicial manner and omit- 
ting to consider important evidence) * (Vol 30) 1943 
Pat 177 (180) : 22 Pat 154. (Finding of first Appellate 
Court being inference from facts — ^Facts not considered 
— ^Finding can be interfered with in second appeal), * 
(Vol 21) 1934 Pat 66 (67). (Finding of fact arrived at 
wiihout proper discussion of evidenoe.)*(Vol 9) 1922 Pat 
503 (504), (Finding of fact — Whole evidence not consi- 
dered — Finding is not binding.)* (Vol 4) 1917 Pat 288 
(289^). (Judge making pretence of considering evidence 

1M.46. 
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— i Finding on question of fact is not binding in second 
appeal.) 

[6] Finding of fact based on misapprehension as 
regards real point at issue cannot be upheld in second 
appeal. (Vol 26) 1939 Lah 301 (302) ^ (Vol 13) 1926 
Oudh 353 (354). (Findings based on mistaken view of 
pleadings are not binding.) 

[7] Finding of fact based on an erroneous approach 
to the case can be disturbed in second appeal. (Vol 25) 
1938 Mad 133 (134) ® (1934) 35 Fun L R 608 (610). 
(Question of fact not approached from proper point of 
view and evidence on record not properly considered — 
Second Appellate Court may remand case for fresh 
decision.) 

[8] A finding of fact which contradicts another find- 
ing is open to second appeal. (Vol 15) 1928 Lah 
690 (691). 

[9] Conclusion of fact opposed to case set up by 
party in whose favour it is drawn — Second appeal lies. 
tVol 13) 1926 Lah 535 (53e)iJ<(Vol 25) 1938 Pat 181 
(182). (A finding of fact is not binding in second appeal 
-when lower Appellate Court, on slenderest evidence, 
makes out ease which is not in pleadings.) 

[But see (Vol 30) 1943 All 183 (184). (High Court 
will not interfere on ground that finding of fact was 
tsontrary to pleadings.)] 

[10] Finding of fact — Quaint reasoning of lower 
Court — Finding can be reversed in second appeal. 
(Vol 12) 1925 Oudh 386 (387). 

[11] Finding capable of being interpreted both as 
finding of fact and of law — Untenability as finding of 
law— High Court is not bound to treat it as finding of 
fact. (Vol 12) 1925 Cal 993 (994). 

^ [12] Finding of fact — Possibility of expert evidence 
given on both sides being true— Finding was held to be 
open to be considered in second appeal. (Vol 12) 1925 
All 24 (25) : 47 All 243. 

[13] First Appellate Court reversing finding of trial 
Court without properly appreciating or discussing rea- 
sons given by latter Court — Its finding is not binding 
in second appeal. (Vol 23) 1936 Cal 178 (180) : 63 
Cal 846. 


[14] Lower Court trying 'to fit facts with law — 
Findings of fact of lower Court can be set aside in 
second appeal. ^ol 17) 1930 All 510 (511). 

[15] Hnless it is shown that a finding of fact is not 
justified by the evidence in the case it cannot be chal- 
lenged in second appeal. (Vol 12) 1926 Cal 469 (470).* 
(Vol 18) 1931 All 219 (220). (Conclusion based on no- 
body’s pleading cannot be accepted in second appeal.)* 
(Vol 9) 1922 All 312 (313) ; 44 All 169, 

[16] Finding based on insufficient evidence and 
without giving reasons can be disturbed. (Vol 7) 1920 
Pat 829 (830). 

[17] Finding of lower Appellate Court dif ering from 
that of trial Court and based on misappreciation of 
evidence is not binding. (Vol 13) 1926 Nag 129 (134, 
135). 

[18] Finding on facts can be upset where lower 
Court was not in a better position than tlae appeal 
Oouit to judge at witnesses’ relialbility. (Vol 12) 1925 
Bang 71 (78) ; 2 Bamg 496. 

[19] 'Where a wrong inference is drawn from facts, 
the Chief Court will not be bound by the findin g in 
second appeal. (Vol 4) 1917 Lah 360 (350). 

[30] See also Notes 5, '9 and 28. 

_33. Concurrent findings-of fact. — [1] Concurrent 
of fact is conclusive unless it is ill^al or 'unjust. 
(Vol 19) 1982 P C 231 (234) (P 0) * (Vol 16) 1929 P C 
S05 (209) (P 0)* (Vol 88) 1946 Bom 193 (195). (Con- 
. querent finding that certain person is not proved to be 
anotber person’s legally adopted son.) » (Vol 20) 1933 


Bom 114 (115) : 57 Bom 184 * (Vol 1) 1914 Lah 127 
(127). (A concurrent finding as to receipt of considera- 
tion cannot be interfered with in second appeal.) 
(Vol 16) 1929 Nag 180 (182) * (Vol 29) 1942 Pat 479 
(480) ® (Vol 20) 1933 Bang 174 (176). 

[2] Finding of facts of two lower Courts same— 
Heavy burden lies on appellant seeking to disturb them 
in second appeal. (Vol 21) 1934 P 0 127 (129) (P C). 

[3] Concurrent finding of fact can only be disturbed 
in second appeal for cogent reasons. (1911) 1911 Pun. 
L B No. 169 p. 625 (626). 

[4] Concurrent finding rendering 0. 1, B. 8 inappli- 
cable supported by evidence will not be disturbed. (Vol 
17) 1930 P 0 232 (234) (P C). 

[6] _ Concurrent finding of separation in family busi- 
ness in accordance with probabilities and conduct of 
parties will not be interfered with in second appeal 
(Vol 18) 1931 P 0 48 (50) ; 27 Nag L E 131 ; 68 Ind 
App 106 (P C). 

[6] Concurrent finding is no finding if based on 
error of law. (Vol 16) 1929 P O 38 (39, 40) (P 0). 

[7] Concurrent finding of fact — ^Fact that first appel- 
late Court gave no reasons for coming to finding is nO' 
reason for interference in second appeal. (Vol 3) 191$ 
P C 126 (128) : 43 Cal 1104 : 48 Ind App 172 (P C). 

34. New case — General. — [1] In second appeal 
entirely new case cannot be set up. (Vol 3} 1916 Cal 
236 (237) ® (Vol 14) 1927 Lah 426 (427). (A claim 
altering nature of the case cannot be allowed in second 
appeal.) * (Vol 21) 1934 Mad 639 (640)® (Vol 13) 1926 
Mad 635 (637). 

[2] The parties are bound by the case which arises 
on their pleadings and which has been enquired into by 
the trial Court. (Vol 2) 1916 Lah 399 (400). 

[3] Plaintiff cannot resile from position taken up in. 
plaint. (Vol 3) 1916 Oudh 329 (330). 

[4] Plea not taken in Courts below cannot be allowed 
to be taken for the first time in second appeal. (Vol 33V 
1946 Lah 272 (274)®(Vol 18) 1931 PC 309 (310) (PC)® 
(Vol 20) 1933 All 911 (913)®(Vol 17) 1930 All 885 (886) 
* (Vol 9) 1922 Bom 329 (331) : 46 Bom 966 ® (Vol 19) 

1932 Cal 77 (79)®(Vol 11) 1924 Cal 353 (354)*(Vol 20) 

1933 Lah 845 (847) * (Vol 20) 1933 Mad 382 (384) ® 
(Vol 9) 1922 Mad 519 (620) ® (Vol 19) 1932 Oudh 244 
(246): 8 Luck 87®(1913) 21 Ind Cas 554 (655) (Oudh)® 
(Vol 9) 1922 Pat 68 (70) * (Vol 21) 1934 Bang 289- 
(290). 

[5] New plea involving question of fact cannot be 
raised in second appeal, (Vol 10) 1923 Bom 82 (83) ; 
47 Bom 128 ® (Vol 12) 1926 Cal 225 (230) ® (Vol 10) 
1923 Cal 274 (276): 49 Cal 1048 ® (Vol 33) 1946 Mad 
334 (835) ® (Vol 14) 1927 Mad 455 (465) ® (Vol 14), 
1927 Nag 129 (129) : 23 Nag L E 1 * (1933) 10. 
Oudh W N 1186 (1187)® (Vol 6) 1919 Oudh 283 (285): 
22 Oudh Cas 3 ® (Vol 29) 1942 Pat 162 (164)®(Vol 28) 
1941 Pat 600 (601). 

[6] Point involving evidence cannot be taken in 
second appeal. (Vol 26) 1939 All 194 (197)® (Vol 1^ 
1927 All 763 (764)* (Vol 13) 1926 All 707 (708)®(Vol 1^ 
1923 Bom 37 (39)® (Vol 6) 1919 Cal 407 (408). 

[7] Question for which no issue was framed cannot 
be allowed to be raised in second appeal. (Vd 5) 1916 
Cal 177 (178)® (Vol 7) 1920 Cal 499 (500)® (Vol 7) 
1920 Cal 325 (326)® (1913) 1913 Pun L B No. 266 
page 870* (Vol 27) 1940 Nag 70 (71). 

[8] Second appeal — New and inconsistent pleas oau' 

not be raised. (Vol 10) 1928 All 358 (360) : 46 Afi 58® 
(Vol 7) 1920 Cal 177 (178)®( Vol 2) 1916 Lah 116 (116): 
1915 Pun Be No. 67® (Vol 1) 1914 Lah 11 (13) : 1914 
Pun Be No. 77® (Vol 16) 1929 Mad 849 (350)® (Vd,12) 
1925 Mad 384 i884)® (1910) 8 Mad L Tim 87 (817)® 
(Vol 3) 1916 Oudh 813 (814) : 19 Oudh Cas 166® 
(Vol 23) 1836 Bang 260 (262) ; 14 Kang 738. . ■ 



[SS, 100 & 101] 


[THE CODE OP] OIVIIi PBOCEDUBE, 1908 


723 


Sections 100 & 101 (eontdj 

[9] A question of notice cannot be allowed to be 
raised for the first time in second appeal. (Vol 1) 1914 
Cal 828 (829, 830) ; 41 Cal 418 f (Vol 4) 1917 Pat 469 
(470] : 2 Pat L Jour 595. (Whether the notice to quit 
was legal and sufficient.) 

[10] Objection that execution application is fraudu- 
lent or defective, not raised in first two Courts, must be 
disallowed in High Court. (Vol 28) 1941 Nag 152 (155). 

[11] Objection as to misjoinder or non-joinder of 
parties cannot be taken for the first time in second 
appeal. (Vol 15) 1928 Mad 635 (636)© (1909) 9 Cal 
L Jour 91 (95). 

[12] Partition suit — Plea of inconvenience cannot 
be urged for first time in second appeal. (Vol 7) 1920 
Oudh 231 (233) : 23 Oudh Gas 281. 

[13] Technical plea not allowed where if it had been 
raised in the lowen Court the opposite party would have 
remedied the defect. (Vol 11) 1924 Lah 328 (328, 329), 

[14] Question of court-fee will not be allowed to be 
first raised in second appeal. (Vol 14) 1927 Nag 321 
(322). 

[15] Where evidence is excluded by original Court 
and such exclusion is not objected to in the first Appel- 
late Court, such objection cannot be raised in second 
appeal. (1912) 16 Ind Cas 213 (214) (Cal). 

[16] Non-compliance with 0. 13 not complained of at 
the earliest opportunity — Such plea cannot be raised 
in second appeal. (Vol 15) 1928 Lah 704 (705). 

[17] Objection to validity of attachment cannot be 
raised for first time in second appeal. (Vol 33) 1946 
Lah 134 (136) (PB). 

[18] Suit against mortgagor and prior equitable 
mortgagee — Held objection to equitable mortgage by 
deposit of copies of title deeds cannot for the first time 
be raised in second appeal, (Vol 3) 1916 Lah 39 (42,43); 
1916 Pun Be No. 31. 

[19] Suit by usufructuary mortgagee to recover 
mortgage money — Claim for profits of part of property 
not delivered to plaintifi by way of interest disallowed 
— Claim for damages or mesne profits held should not 
be allowed to be set up in second appeal for first time. 
(Vol 32) 1945 All 202 (204) ; I L B (1946) All 676 ; 46 
Cri L Jour 743 (FB). 

[20] Appellant cannot be allowed in second appeal to 
contend for the first lime that decree obtained by one 
judgment-debtor against appellant’s father cannot be 
set oft against decree obtained by appellant in his own 
right. (Vol 1) 1914 Mad 667 (667). 

[21] Tender — Question as to sufficiency of, cannot bo 
raised for the first time in second appeal. (Vol 9) 1922 
Pat 167 (169) : 1 Pat 350. 

[22] The plea of want of registration or invalidity of 
registration cannot be entertained in second appeal 
when the point has not been raised in the Courts 
below. (Vol 2) 1915 Lah 217 (217, 218)© (Vol 14) 1927 
Mad 92 (93) ©(Vol 24) 1937 Nag 237 (239) : I L E 
(1938) Nag 221. 

[23] Point which is not raised in the first appeal can 
be allowed in second appeal where the point may be 
described as involving a question of public policy or 
where the decision of the point would prevent future 
litigation. (Vol 18) 1931 All 35 (38) : 53 All 65 (FB). 

35. Plea as to admissibility of evidence. — [1] Objec- 
tions as to the admissibility of evidence will not, as a 
general rule, be entertained for the first time in second 
appeal. (Vol 14) 1927 Mad 1107 (1108) © (Vol 11) 1924 
All 709 (710) © (Vol 9} 1922 All 493 (494) : 45 AU 21 
© (Vol 8) 1916 All 11 (12) (F B) © (Vol 10) 1923 Cal 
378 (379) © (Vol 7) 1920 Cal 53B (539) © (Vol 6) 1919 
Cal 499 (500) © (Vol 5) 1918 Cal 394 (396) © (Vol 31) 
1944 Lah 9 (10). (Cannot be raised at the stage of the 


Letters Patent appeal) © (Vol 16) 1929 Lah 875 (876) 
© (Vol 3) 1916 Mad 147 (149, 160). 

[But see (Vol 12) 1925 Cal 1034 (1036). (Document 
inadmissible in evidence taken into consideration — 
Omission to take objection in time does not afEeet its 
admissibility).] 

[2] An objection as to the mode of proof of certain 
documents taken for the first time in second appeal 
cannot be entertained. (Vol 6) 1919 Cal 814 (815). 

[3] Where secondary evidence of the contents of a 
deed is led without objection by the other party, 
objection cannot be raised in second appeal. (Vol 22) 
1935 Lah 628 (629). 

[4] Objection on the ground that anonymous docu- 
ment cannot be taken to have been properly proved by 
virtue of S. 90, Evidence Act, not taken at proper time, 
cannot be entertained in second appeal. (Vol 26) 1939 
Mad 926 (927). 

[5] Finding of fact based partly on inadmissible evi- 
dence cannot be maintained. (Vol 14) 1927 Lah 448 
(449) ; 8 Lah 661 © (Vol 10) 1923 Cal 261 (265) © 
(Vol 23) 1936 Lah 1005 (1006). 

[6] New plea in second appeal that is finding of fact 
based on inadmissible evidence cannot be entertained 
when defect was curable. (Vol 20) 1933 Lah 951 (951). 

[7] Defendant newly added during trial not objecting to 
evidence already taken — His interest fully represented 
by another defendant — Appeal — Objection as to non- 
admissibility of the evidence against new defendant 
taken in second appeal — Held objection should be dis- 
allowed. (Vol 4) 1917 Mad 722 (723). 

36. New point involving pure question of law. 
— [1] Pure question of law patent on face of record can 
be raised for first time in second appeal. (Vol 33) 1946 
Mad 67 (68)© (Vol 12) 1925 All 361 (362) ; 47 All 324© 
(Vol 17) 1930 Cal 616 (618)© (1910) 14 Cal W N 141 
(143)© (Vol 23) 1986 Lah 612 (616)© (Vol 23) 1936 
Lah 448. (448)© (Vol 20) 1933 Lah 738 (739)© 
(Vol 23) 1936 Pat 104 (105) ; 15 Pat 366. (Law point 
not dependent on question of fact can be raised)© 
(Vol 27) 1940 Pesh 52 (53)© (Vol 20) 1933 Sind 176 
(178) : 27 Sind L R 41© (1909) 3 Sind L R 106 (107). 

[2] Question of law raised upon construction of docu- 
ment for first time in Court of appeal — ^It is not only 
competent but expedient in interest of justice to en- 
tertain such plea. (Vol 19) 1932 P C 118 (320) : 59 
Ind App 161 ; 10 Bang 242 (P 0) © (Vol 12) 1925 Nag 
104 (106). 

[3] Plea of law not raised in the grounds— Court can 
allow the plea to be raised. (Vol 12) 1926 All 783 (784): 
47 All 932. 

[4] The power of allowing new points of pure law to 
be raised for the first time in second appeal is discre- 
tionary. (Vol 8) 1921 All 337 (339) : 43 All 193 (F B). 

[5] High Court can ignore even a point of law raised 
before it for first time—But where equities of case re- 
quire that it should give effect to such a point even 
though not raised before there is no bar to its taking 
cognizance of such point, (Vol 22) 1935 All 143 (146). 

[6] Although party cannot raise new point of law 
in appeal, Court is not precluded from deciding case on 
such point, when it is important and no fresh evidence 
is necessary. (Vol 18) 1931 All 490 (494) ; 54 All 25 
(FB). 

[7] Law point on face of record— Whether it can be 
allowed to be raised in appeal or not depends on cir- 
cumstances of case and nature of point raised, (Vol 17) 
1930 Lah 937 (939). 

[8] Point of law cannot be raised for first time in 
second appeal when it requires investigation of facts. 
(Vol 30) 1943 Pat 10 (12, 13) ; 21 Pat 322 © (Vol 16) 
1928 m 109 (111). 
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Sections 100 & 101 ( contd,) 

[9] Question of law depending on facts found not 
raised in first appeal — It can be raised in second 
appeal. (Vol 30) 1943 Pat 96 (101) : 21 Pat 799 

(Vol 26) 1938 All 396 (397) : I L E (1938) All 
663 (F B)'i'(Voll4)1927 Cal 393 (393) : 64 Cal 4*24. (Ques- 
tion of law not requiring fresh investigation of facts can 
be allowed.) (1910) 6 Ind Cas 76 (15) (Cal) ^ (Vol 8) 
1921 Pat 826 (328) ^ (Vol 26) 1938 Bang 376 (377). 
(Question of law raised upon admitted facts.)^& (Vol 6) 
1919 Low Bur 68 (58) : 10 Low Bur Eul lO- 

[10] In second appeal a Court will not take up a 
point of law for the satisfactory determination of which 
there is no material in the pleadings and judgments of 
the lower Courts. (Vol 16) 1929 All 456 (457). 

[11] Point of law depending upon fresh trial of issue, 
will not be allowed in second appeal. (1937) 1937 All L 
Jour 1252 (1253). . 

[12] The question of relevancy is a question of law 
and can be raised at any stage, (Vol 9) 1922 Pat 122 
(143)*(Vol 32) 1945 Cal 492 (493, 494), 

[13] New plea of part performance cannot be allowed 
for the first time in second appeal where there Is no 
sufficient evidence on the record, to dispose of the plea. 
(Vol 14) 1927 All 844 (345]. 

[14] Question of law can be raised for the first time 
in second appeal if it does not necessitate the taking of 
further evidence. (Vol 26) 1938 Bom 291 (298)‘i«(Vol 9) 
1922 Bom 148 (148)*(Vol 14) 1927 Mad 411 (411)., 

37. New case of mixed question of law and fact. 
— [1] Mixed question of law and fact cannot be raised 
for the first time in second appeal. (Vol 14) 1927 All 59 
(59)*(Vol 21) 1934 All 692 (693). (Adverse possession.) 
»a&(Vol 20) 1933 AU 493 (495) : 55 All 654. (Family 
settlement.)®(Vol 10) 1923 Cal '247 (248)®< (Vol 7) 1920 
Cal 754 (756)'$< (Vol 33) 1946 Mad 209 (212). (Question 
whether property was dedicated to charity by testator 
during his lifetime is not pure question of law.) (Vol 
11) 1924 Mad 913 (916) : 47 Mad 861 *5 (Vol 14) 1927 
Nag 361 (362)>i (Vol 13) 1926 Nag 164 (166) (Vol 33) 
1946 Pat 216 (218)»i<(Vol 13) 1928 Pat 401 (402) : 0 Pat 
769'J«(Vol 1) 19irLow Bur 166 (168). 

[2] The question whether a guardian could not con- 
vey a valid title of the minor’s property is a mixed ques- 
tion of law and fact and cannot be raised for the first 
time in second appeal. (Vol 21) 1934 Lah 329 (330). 

[3] "Whether a partner was winding up a business 
and therefore had authority to hiud the firm by Hs 
acknowledgment of a debt is a mixed question of law 
and fact and cannot be raised for the first time in second 
appeal. (Vol 16) 1929 Lah 266 (267). 

[4] A plea that a suit is barred by S.47, Civil P.C., not 
raised either in the pleadings or in either -of the lower 
Courts, cannot be entertained in second appeal. (Vol 21) 
1934 Oudh 55 (66) : 9 Luck 366. 

[5] Question of subrogation requiring reference to 
facts for determination cannot be raised for first time. 
(Vol 8) 1921 Cal 781 (782). 

[6] Question of validity of imposition of personal tax 
under S. 86, Bengal Municipal Act, cannot be raised for 
the first time in argument in High Court. (Vol 16) 
1929 Cal 462 (463). 

[7] A new plea of Zis pendens cannot be allowed to 
be raised in the High Court in the second appeal for 
the first time, especially as the raising of it would entail a 
remand for further enquiry. (1920) 2 Lah L J 230 (232). 

,[8] Master and servant sued as principals — Plea of 
Vicarious liability cannot be raised in second appeal as 
plea is contradictory and is mixed question of law and 
fact, (Vol 20) 1933 Nag 299 (301) : 30 Nag L E 101. 

[9] The question about the liability to interest under 
^e Interest Act cannot be raised in the second appeal 
to the first time. (Vol 6) 1919 Cal 1077 (1078). 


[10] Appeal — Eestoration after rej^tion not known 
to respondent — Plea can be raised in second appeal. 
(Vol 9) 1922 Pat 281 (284) : 6 Pat L Jour 626. 

38. Plea going to the root of the case [1] A 

plea of law which goes to the root of case can be 
taken up even for first time in second appeal if it 
arises from the evidence on record and does not depend 
on other facts or further enquiry on facts. (Vol 29) 1942 
Pat 79 (80).^ (Vol 10) 1923 All 343 (344) (Vol 4) 
1917 Nog 213 (213) : 13 Nag L E 98. 

[2] Pre-emption — Suit for pre-emption fails if pre- 
emptor cannot pre-empt all that was sold — This objec- 
tion can be raised for the first time in second appeal. 
(Vol 26) 1939 Oudh 233 (237) : 14 Luck 678. 

[3] Objection to maintainability of suit can be taken 
even in second appeal if it does not involve the ascer- 
tainment of fresh facts. (Vol 41 1917 Mad 177 (177)' ® 
(Vol 14) 1927 Mad 1035 (1035) : 51 -Mad 76 ^ (Vol 21) 
1934 Bang 308 (308). (Maintainability of suit under 
S. 53, Transfer of Property Aet.)^ (Vol 14) 1927 Bang 
83 (84) ; 4 Bang 500. 

[But see (Vol 17) 1930 Cal 267 (269).] 

[4] Suit for partition — Objection to maintainability 
on the ground of its being for partial partition cannot 
be raised for first time in second appeal. (Vol 14) 1927 
Mad 528 (530.) 

[6] Objection as to maintainability of suit for want 
of notice to quit was not allowed to be raised in second 
appeal. (1912) 15 Ind Cas 584 (586) (Mad). 

39. Plea of jurisdiction. — [1] Objection as to 
jurisdiction can be raised for first time in second appeal. 
(Vol 10) 1923 Bom 321 (349) ; 47 Bom 8434« (Vol 8) 
1921 All 290 (291) : 43 AU 18^ (Vol 80) 1943 Bom 427 
(429) : I L E (1943) Bom 684>g& (1910) 12 Cal L Jour 53 
(55)© (1910) 5 I C 158 (160) (Cal). (Appellant though 
not applying under S* 115, Civil P. C., is nob prevented 
from coming in second appeal on the question of jurisdic- 
tion.)© (Vol 10) 1923 Lah 561 (553)© (1928) 1928 Mad 
W N 601 (601). (A plea that the suit is barred by S. 47 
can be raised in second appeal.)© (Vol 2) 1915 Mad 954 
(955). (Decision of jurisdiction can be challenged in 
second appeal.)© (Vol 21) '1934 Oudh 55 (55) : 9 Luck 
365©(Vol 16) 1929 Bang 77 (77); 7 Bang 870: 30 Cr L J 
1166. (Question of jurisdiction not raised in last appeal 
— Question can be raised in Letters Patent appeal). 

[But see (1935) 18 Nag L Jour 110 (116).] 

[2] Plea that lower Appellate Court should not en- 
tertain plea of want of jurisdiction in view of S, 21 not 
raised in lower Court nor in grounds of second appeal 
— ^It cannot be raised in second appeal. (Vol 26) 1939 
All 163 (164) : I L B (1939) All 167. 

ISee also (Vol 14) 1927 Nag 164 (165). (On question 
of jurisdiction discretion rests with High Court whether 
it is in the* interest of justice to interfere.)] 

[3] Principles of S. 21 apply even to proceedings 
other than original suits — Objection as to jurisdiction 
not taken in lower Appellate Court cannot be taken in 
second appeal. (Vol 20) 1933 Nag 318 (321, 322) : 29 
Nag L B 342. 

[4] Objection that first Appellate Court had no pecu- 
niary jurisdiction can be raised at any stage in sebbnd 
appeal — S. 11, Suits V aluation Act, and S. 21, Oivfi, 
P. 0 , do not apply — Principle under S. 11, Suits Valua- 
tion Act, cannot be extended to case of want of inherent 
jurisdiction. (Vol 29) 1942 Oudh 481 (482). 

40. Plea of limitation, estoppel or res judi- 
cata. — [1] The piea of res judicata is a question of 
law and may be raised at any stage of suit. (Vol 6) 1918 
Pat 526 (528) 

[See also (Vol 10) 1923 Lah 660 (668). (Plea not 
raised in memorandum was allowed.)] 

[2] Though plea of res judicata can be entertained 
for the first time in second appeal, yet such plea cannot 



[S. 102] 


[THE CODE OP] OrVHi PROCEDURE, 1908 


725 


102 . No second appeal shall lie in any smt of the nature cognizable by Courts of E^mall 
No seemtd afpeal in Causes, when the amount or value of the subject-matter of the original suit 
certain mite. ,joes not exceed five hundred rupees. 

[1882— S. 586; 1877— S. 586; 1861— S. 27.] 


Sections 100 & 101 (contd,) 

be allowed to be raised if it involves questions of fact 
requiring further evidence. (1899) 21 All 446 (448, 449) 
® (Vol 21) 1934 All 770 (772). (Plea of res jibdicata 
not based on facts already on record) (Vol 21) 1934 
Mad 551 (552) © (Vol 16) 1929 Mad 775 (776). (Point of 
res judicata not taken m lower Court not necessarily 
allowable in second appeal.) 

[3] Question of limitation is one of law and can be 
raised in second appeal for the first time. (Vol 9) 1922 
Lah 240 (241) ^ (Vol 15) 1928 All 691 (695). (Even if 
raised for first time in second appeal it must not be re- 
fused where facts necessary to support it are admitted 
or apparent.) (Vol 14) 1927 All 177 (179). (Pacts not 
disputed — Question can be raised for the first time in 
second appeal.) ^ (Vol 1) 1914 Bom 47 (51) : 38 Bom 
227. (Admission or pleadings showing that ease is bar- 
red — Point of limitation on ground of adverse posses- 
sion can in such cases be raised in second appeal.) ^ 
(Vol 15) 1928 Cal 870 (871), (Plea should be allowed for 
first time in second appeal but case cannot be remanded 
to find out facts for showing that claim is barred.) 
® (Vol 4) 1917 Mad 845 (845). (Objection for failing to 
plead ground of exemption can be raised for first time 
in second appeal.) * (Vol 3) 1916 Mad 635 (535). (Can 
be raised in second appeal if plea rests on pleadings and 
not on facts.) 

[4] Question of limitation dependent upon finding of 
fact — Question cannot be allow^ to be raised in second 
appeal. (Vol 24) 1937 Nag 184 (185) : I L B (1938) Nag 
167 ^ (Vol 24) 1937 All 696 (699). (Plea not raised in 
pleadings — No issue framed — Plea also not raised in 
grounds of appeal — No finding on such question by 
either Court — Plea of, cannot be allowed for first time 
in second appeal.) * (Vol 4) 1917 All 359 (362) 
(Vol 10) 1923 Bom 254 (256), (Dependent on evidence.) 
* (Vol 17) 1930 Cal 385 (387) : 57 Cal 114. (Plea de- 
pending upon facts, not raised in lower Courts or in 
memorandum of second appeal cannot be raised only at 
the time of argument in second appeal.)3<(Vol 24) 1937 
Nag 314 (316) : I L R (1937) Nag 28 * (Vol 32) 1945 
Oudh 65 (70) : 20 Luck 179 & (1929) 10 Pat L T 53 
(55) eb (Vol 9) 1922 Pat 398 (399) : 1 Pat 23. (Plea of 
bar by limitation raised without any facts— Bar by 
adverse possession or under Art. 137 of the Limitation 
Act cannot be raised in second appeal.) (1909) 5 Low 
Bur Bnl 82 (83). (Question of limitation by adverse 
possession.) 

[5] Court of appeal cannot take up the question of 
limitation stio motu when it depends on enquiry of 
facts; the plea must be raised in pleadings or put in 
issue. (Vol 16) 1929 Lah 432 (432). 

[6] Plea of estoppel involving questions of fact which 
are not admitted or undisputed cannot be taken for the 
first time in appeal. (Vol 1) 1914 Sind 27 (28) : 8 Sind 
L B 272 * (Vol 26) 1939 All 194 (196) © (Vol 33) 1946 
Lah 134 (141) (F B) ^ (Vol 27) 1940 Pat 480 (482). 
(Plea when not raised in plaint or disclosed by evidence.) 

41. Plea abandoned or waived is barred.— [1] 
An appellant ought not to be allowed to take a point in 
second appeal which was expressly abandoned In the 
Court below. (Vol 11) 1924 Cal 641 (641)'3b (1937) 39 Pun 
L B 312 (312). (The point taken in the grounds of 
appeal in the lower Appellate Court but not noticed by 
it in its judgment, cannot be dealt with in second 
appeal)* (Vol 10) 1923 Lah 252 (252). (New plea 
advisedly given up.}* (Vol 18) 1931 Mad 632 (633). 


(Pleader not arguing point but merely observing that he 
does not press it though he does not abandon it.)* 
(Vol 15) 1928 Mad 900 (901). (Issue of fact,)* (Vol 8) 
1921 Mad 243 (245) : 44 Mad 344* (Vol 18) 1931 Nag 
147 (148). (Plea of legal necessity abandoned in lower 
Appellate Court.)* (Vol 13) 1926 Nag 160 (161)* (Vol 7) 
1920 Nag 45 (45) : 16 Nag L E 89* (Vol 28) 1941 Oudh 
203 (205). (Point raised in cross-objections in first 
Appellate Court — No arguments addressed — Point can- 
not be raised in second appeal.)* (Vol 24) 1937 Oudh 
243 (244) : 13 Luck 167. (Question of res judicata raised 
in trial Court but withdrawn subsequently.}* (Vol 17) 1930 
Oudh 268 (269, 270). (Point, though of law, cannot be 
raised in second appeal.)* (Vol 12) 1925 Oudh 610 
(511). (Question of fact.)* (Vol 6) 1919 Oudh 30 
(30)* (Vol 18) 1931 Sind 170 (176). 25 Sind L B 493 
(Mixed question of law and fact abandoned in first 
Court cannot be revived in second appeal). 

[2] Advocate can concede point of fact without 
authority from client — Point so conceded in lower 
Appellate Court cannot be heard in second appeal. 
(Vol 32) 1945 Mad 256 (256, 257). 

[3] Plea raised by party— Court not giving finding — 
Appellate Court cannot conclude that point was not 
pressed. (Vol 16) 1929 Lah 81 (82). 

[4] Finding of fact not questioned in first appeal 
cannot be raised in second appeal. (Vol 16) 1929 Bang 
213 1214) *(1910) 6 Ind Cas 331 (332) (All) *(Vol 22) 
1935 Lah 590 (591) : 17 Lah 84. 

[5] Evidence or contention not pressed in lower Courts 
— High Court will not consider them. (Vol 31) 1944 
Oudh 206 (207) * (Vol 12) 1925 Cal 1184 (1184). (Point 
adumbrated in plaint but no issue raised nor evidence 
led — Point cannot be raised.) *(Vol 14) 1927 Mad 668 
(668, 669) *(Vol 28) 1941 Oudh 198 (203). 

[6] Where a point raised in the written statement is 
not made the subject of an issue and was not also 
brought to the notice of the Appellate Court in an appeal 
by the plaintiff, the defendant is entitled to raise it in 
second appeal. (1913) 18 Ind Gas 367 (368) (Oudh). 

42. Remand — See 0, 41, Br, 23 and 25. 

43. Ex parte appellate decree is subject to second 
appeal — [1] Second appeal is maintainable against an 
ex parte decision, even when other remedies are open. 
(Vol 12) 1925 Cal 497 (498). 

SECTION 102 — SYNOPSIS. 

1. Appeal from order of remand or review. 

2. Applicability, scope and object. 

3. Suit includes execution proceedings. 

4. “Suit of the nature cognizable by Courts of 

Small Causes”. 

5. Suits for accounts. 

6. Suits for contribution. 

7. Suits for damages. 

8. Suits for declaration. 

9. Suits for injunction. 

10. Suits for maintenance. 

11. Suits for mesne profits. 

12. Suits for money. 

13. Suits for rent. 

14. Suits for specific performance. 

15. Suits relating to immovable property. ' 

16. Suits relating to marriage. 

1. Appeal from order of remand or review — 
[1] Order of remand in small cause nature suit below 
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Es. 600 is not appealable. (Vol 6) 1919 All 6 (6) : 42 
AU 200 © (Vol a) 1916 All 125 (125) © (Vol 8) 1916 
Cal 581 (581.) 

[2] Small cause decree passed on review — No second 
appeal lies on the merits — Appeal will lie only from an 
order granting the review. (Vol 8) 1921 Lah 124 (125). 

2. Applicability, scope and object. — [1] No 
second appeal lies in small cause suit of less than 
Ks. 600 when suit is tried by Civil Court not being 
small cause Court. (Vol 11) 1924 All 263 (264) : 46 All 
73 © (Vol 22) 1935 All 674 (575) © (Vol 24) 1937 
Oudh 244 (245) : 13 Luck 204. 

[2] Single Judge of High Court deciding second 
appeal in suit of small cause nature of value less than 
Es, 500 — Decree passed by him is without jurisdiction 
and is liable to be set aside in Letters Patent appeal. 
(Vol 6) 1919 All 447 (447). 

[3] Suit of valuation of less than Bs. 500 — Suit ex- 
cluded from cognizance of Small Cause Court under 
second schedule to Provincial Small Cause Courts Act- 
Second appeal is not barred. (1945) 1945 Oudh W N 
(H C) 264 (265). 

[4] Object of S. 102 is to take away the right of 
second appeal where the value of the subject-matter of 
the original suit does not exceed Es. 500 in the case of 
all suits which as regards their subject-matter would be 
within the jurisdiction of Courts of small causes, but 
which are outside that jurisdiction by reason of the 
amount claimed being beyond the pecuniary limit of 
the small cause jurisdiction. (1900) 23 Mad 547 (554) 
(PB). 

[5] Plaint showing suit not to be of small cause 
nature — No objection to jurisdiction in trial Court — 
S. 102 does not apply. (Vol 18) 1931 Oudh 411 (411) © 
(Vol 18) 1931 Oadh 136 (136, 137), 

[6] The provisions of this section do not apply to 
Courts constituted under the Provincial Small Cause 
Courts Act, 1887, or under the Berar Small Cause 
Courts Law, 1905, see S. 7 (b). 

3. Suit includes execution proceedings. — [1] 
Section 102 applies to orders in execution under S. 47. 
(Vd 26) 1939 Sind 360 (360) ; I L E (1989) Ear 342 © 
^Vol 13) 1926 All 345 (345)© (1889) 12 Mad 116 (117)© 
(Vol 2) 1916 Nag 91 (91) ; 11 Nag L E 99©(Vol 5) 1918 
Oudh 269 (269). 

[2] "Word ‘suit* in S. 102 includes not only pro- 
ceedings 1B1 the passing of the decree, but also its execu- 
tion proceedings. (1912) 16 Cal L Jour 96 (98). 

[3] Small Cause Court’s decree transferred for exe- 
cution to regular side — Executing Court deciding 
question under S. 47 — No second appeal lies from such 
decision if subject-matter of small cause suit is less than 
Es. 500. (Vol 33) 1946 Nag 165 (167, 168, 169) : I L B 
(1946) Nag 26 © (Vol 14) 1927 All 740 (740) © (1890) 
12 All 579 (580) © (Vol 15) 1928 Bom 534 (537) : 53 
Bom 46 ©(Vol 8) 1921 Cal 242 (243)©(1898) 25 Cal 872 
(873) © (Vol 6) 1919 Mad 264 (265) (Pirst appeal lies) © 
(Vol 4) 1917 Mad 188 (189)©(Vol 5) 1918 Pat 624 (624). 

[4] Original suit of the nature eonigzable by Court of 
Small Causes— Subject-matter of suit not exceeding 
Bs. 500— No second appeal lies in respect of order made 
in execution proceedings. (1896) 18 All 481 (481) (F B)© 
^ol 11) 1924 All 263 (264) ; 46 All 78 © (Vol 8) 1921 
Bom 229 (230) : 45 Bom 223. (Claim under 0 21 E 71 

500— No second appeal lies), (Vol 7) 
(174)© (1912) 16 Cal L Jour 96 (98)© 
(Vol 12) 1925 Mad 742 (742)© (Vol 11) 1924 Mad 367 
^68)© (1911) 2 Mad W N 585 (585)© (Vol 28) 1941 

269 (269). 

Loj Appeal barred against judgment-debtor is equally 
f^ol 26) 1939 Sind 360 (360): 

I L B (1989) Kar 342. 


[6] Second appeal — Order in execution — Amount of 
the subject-matter to be considered for purposes of 
second appeal is that of the suit. (Vol 9) 1922 Lah 2^ 
(291) : 3 Lah 141. 

4. “Suit of the nature cognizable by Courts of 
Small Causes*'.— [1] Words “any suit of the nature 
cognizable by Courts of Small Causes” in S. 102 indicate 
and mean “any suit in which claim is cognizable by 
Courts of Small Causes as such”’, (Vol 22) 1935 Bang 
386 (386) : 13 Rang 633 (F B). 

[2] Small Cause Court nature is determined by 
nature of relief and amount or value of subject-matter 
as claimed by plaintiff if it is not fictitious. (Vol 11) 
1924 Cal 405 (406) : 61 Cal 62© (Vol 3} 1916 Bom 106 
(106) : 41 Bom 367© (Vol 13) 1926 Mad 622 (622)© 
(Vol 26) 1939 Sind 35 (35) : I L E (1939) Kar 134© 

[But see (Vol 27) 1940 Mad 507 (508, 509). (Suita 
for rent of Small Cause nature — Plaintiff’s co-sharers 
added as defendants — Suits involving question of title 
as shares of co-sharers came up for determination — 
Suit held ceased to be of small cause nature.).] 

[3] If suit is of nature cognizable by Small Cause 
Court, S. 102 applies irrespective of nature of defence* 
{Vol 22) 1935 Oudh 413 (414) © (Vol 1) 1914 All 516 
(517) © (1901) 25 Bom 625 (629) © (Vol 2) 1915 Nag 
124 (125) : 12 Nag L E 47. 

[4] Suit of small cause nature — Plaint returned by 
Small Cause Court under S. 23, Provincial Small Cause 
Courts Act, as question of title involved — Suit stiB 
continues to be small cause suit and no second appeal 
lies. (Vol 16) 1929 Mad 781 (781) © (1898) 20 All 480 
(481) © (1897) 24 Cal 557 (560. 562) © (Vol 16) 1929 
Mad 525 (526) © (Vol 13) 1926 Mad 622 (622) © (Vol 
16) 1928 Nag 136 (136) © (Vol 24) 1937 Oudh 244 
(245) : 18 Luck 204. 

[5] Suit of small cause nature does not change its 
character even if question of title is incidentally decided. 
(1910) 6 Ind Cas 415 (415) (Cal) © (1931) 1931 All L 
Jour 967 (968) © (1902) 6 Oal W N 687 (688). 

[6] In applying S. 102, the original character of the 
suit is to be regarded rather than the character it may 
subsequently assume by operation of the findings of the 
Court. (1919) 50 Ind Cas 629 (630) (Lah) © (1889) 11 
All 13 (14) © (1908) 32 Bom 356 (360) © (1912) 15 Cal 
L Jour 49 (52) © (Vol 15)1928 Lah 764 (765) ©{Vol 5) 
1918 Mad 162 (162, 163) © (1912) 22 Mad L Jour 47 
(49) © (1912) 13 Ind Cas 493 (494) (Oudh). 

[7] In deciding whether a suit is of small cause 
nature within S. 102 so as to bar a second appeal the 
fact that the suit was tried by a Court other than a 
Small Cause Court is immaterial. (Vol 32) 1945 Pat 
417 (419) : 24 Pat 307© (1904) 26 All 358 (360)© (1913) 
11 All L Jour 360 (362)© (Vol 28) 1941 Mad 665 (665)© 
(Vol 9) 1922 Mad 352 (353), (Suit of small cause nature 
tried on original side — Decree confirmed on appeal — 
No revision or second appeal lies.)© (Vol 21) 1934 Nag 
121 (122) : 30 Nag L E 252© (Vol 18) 1931 Oadh 49 
(49) © (Vol 7) 1920 Oudh 231 (231) : 23 Oudh Cas 117. 

ISee (1909) 33 Bom 664 (667)]. 

[8] Suit cognizable by Small Cause Court — Mere, 
addition of prayer for declaration does not alter nature 
of suit. (Vol 5) 1918 Cal 528 (528). 

[9] ^ Suit as framed not a small cause — . Plaintiff ' 
omitting a portion of claim subsequently — Suit does not 
change its character. (Vol 12) 1925 Bom 440 (441) ; 49 
Bom 596©^ (Vol 8) 1916 Pat 386 (386). 

[10] Claim of small cause nature — ^Interest on sum 
due on that claim is also of small cause nature. (Vol 31) 
1944 Mad 442 (443). 

5. Suits for accounts — [1] A suit for account is 
not cognizable by Small Cause Court under Art. 31 of 
the Provincial Small Cause Courts Act. (Vol 2) 1915 
Cal 365 (366). 
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[2] Article 31 does not apply to suit by co-sharers for 
recovery of value of their share of produce realized by 
other co-sharer — Such suit being of small cause nature 
no second appeal is competent. (Vol 17) 1930 Lah 613 
<613). 

[3] A suit upon an agreement between plaintiff and 
defendant that the latter would pay plaintiff half of 
what he realized from a tenancy granted to him by 
Oovernment is cognizable by Small Cause Court and, 
-therefore, no appeal lies under S. 102. (Vol 8) 1921 Lah 
173 (173). 

[4] Award partitioning market between plaintiff and 
defendant — Suit by plaintiff to recover certain dues 
said to have been collected by defendant in his share 
of market — Article 31 held did not apply and suit was 
cognizable by Small Cause Court. (1904) 26 All 358 
(360). 

[5] Suit by widow of a priest for recovery of books 
and also for a sum of Rs. 60 which the defendant had 
•collected on her behalf is not one for accounts and is 
of the nature cognizable by a Court of Small Causes. 
<1905) 27 All 202 (202). 

[6] Plaintiff sued for recovery of Rs. 40 advanced for 
a partnership business which had since ceased to exist 
^ind also for Rs. 9 as approximate profits of the money 
put into the business. Held, that no second appeal lay, 
the suit not being one for the balance of partnership 
accounts within Art. 29 (o) of the Provincial Small 
Oause Courts Act. (Vol 6) 1919 Cal 328 (328). 

6. Suits for contribution. — [1] No second appeal 
lies in a suit for contribution by eo-judgment-debtor. 
<Vol 13) 1926 All 456 (456), 

[2] Suit for contribution by tort-feasor against joint 
tort-feasor for less than Rs. 500 is of small cause nature. 
(Vol 7) 1920 Cal 995 (996). 

[3] Suit for contribution by a sharer in joint property 
in respect of a payment made by him of money due 
from a co-sharer is exempted under Art. 41, Small Cause 
^Courts Act from cognizance of Small Cause Courts. (Vol 
3) 1916 Cal 954 (965, 956). 

[4] Cases falling within the provisions of Ss. 69 and 
*70 of Indian Contract Act are cognizable by a Small 
-Cause Court, (1888) 16 Cal 662 (656) (EB). 

7. Suits lor damages. — [1] Suit for recovery of 
price of trees alleged to have been cut from land of 
plaintiff landlord and misappropriated by defendants — 
Case against defendants, although one of wrongful cut- 
ting of trees, not necessarily one within purview of 
Oh. 17, Penal Code— Jurisdiction of Small Cause Court 
to try suit is not barred — Second appeal from suit is 
competent. (Vol 26) 1939 Pat 216 (216, 217) fp (1930) 
1930 All L Jour 1247 (1249)'P(Vol 10) 1923 Cal 568(568) 
^ (Vol 5) 1918 Mad 162 (162) P (Vol 4) 1917 Mad 897 
(897, 898) P (Vol 23) 1936 Nag 276 (277) P (Vol 22) 
1935 Oudh 413 (414)P(Vol 8) 1921 Oudh 144 (144). 

[2] A suit for produce of land forcibly taken is of 
small cause nature. (Vol 14) 1927 Rang 262 (263) : 5 
Rang 388P(1919) 50 Ind Gas 629 (630) (Lah). 

[3] Plaint alleging that defendant without permis- 
sion used plaintiff’s land — No mention of theft or tres- 
pass — Suit is of small cause nature. (Vol 27) 1940 Rang 
100 (102) : 1940 Rang L R 1. 

[4] Suit against mother to recover ornaments valued 
at less than Rs. 600 — Criminal misappropriation alleged 
against mother — Suit is not cognizable by Small Cause 
Court — Second appeal lies. (Vol 16) 1928 Lah 887 
<887). 

[6] Suit to recover money against Government for 
repairs executed is of small cause nature. (Vol 1) 1914 
Mad 678 (578) : 37 Mad 533. 

[6] Suit against President, District Board, for 
images alleged to be suffered by his illegal order for- 


bidding plaintiff to collect tolls — President not being 
Government officer, suit is triable by Small Cause Court. 
(Vol 10) 1923 Mad 689 (689) : 46 Mad 808. 

[7] Suit for breach of contract of value less than 
Rs. 500, tried as regular suit, although of nature cogniz- 
able by Small Cause Court — ^No second appeal lies from 
it. (Vol 23) 1936 Oudh 129 (129) © (Vol 23) 1936 Lab 
993 (294). 

[8] Contract entitling plaintiff to remain in posses- 
sion of land for five years— Proprietors obtaining decree 
for ejectment after expiry of period — Suit by plaintiff 
for certain amount on ground that he could not be 
ejected without such payment— Suit held cognizable by 
Small Cause Court. (Vol 4) 1917 All 340 (341). 

[9] Suit for compensation against defendant for 
doing work without the right to do so is small cause 
and no s*econd appeal lies. (Vol 10) 1923 Lah 244 (244). 

[10] Suit for damages for use and occupation against 
tenants holding over is small cause. (Vol 12) 1925 Mad 
890 (891). 

[11] Logs of timber placed in custody of Court — 
Removal from Court on Court’s order by one of the 
parties — Suit for timber or for their value removed 
from Court valued less than Rs. 500— Suit is triable as 
small cause suit and no second appeal lies. (Vol 20) 
1933 Mad 636 (637). 

[12] Claim for damages by landholder against person 
not his tenant for unauthonsed use of water — Claim is 
not for rent and is of small cause nature. (Vol 31) 1944 
Mad 442 (443), 

[13] Suit to recover compensation for loss suffered 
on account of percolation of drain water is suit of small 
cause nature. (Vol 20) 1933 Lah 363 (363). 

[14] Suit for recovery of offerings to a shrine from 
their wrongful appropriators is not a small cause, as it 
falls under Provincial Small Cause Courts Act, Seh, II, 
Art. 18. (Vol 13) 1926 Lah 228 (228). 

[15] Suit for damages for wrongful attachment and 
negligence is not of small cause nature and hence 
Second appeal lies. (Vol 23) 1936 Nag 267 (257) : I L B 
(1937) Nag 19. 

8. Suits for declaration — [1] Amount paid for 
compounding non-compoundable offence — Award for 
repayment of the amount passed — Suit for enforcement 
of award — Validity of award challenged — Suit with- 
drawn — Fresh suit for declaring award void and for 
recovery of money — Suit not of a small cause nature. 
(Vol 15) 1928 Rang 173 (174) : 6 Bang 238. 

[2] A suit for declaration of ownership of a share in 
the crop by virtue of purchase is one to recover move- 
able property or its value and is of a small cause nature. 
(1913) 11 All L Jour 699 (600). 

[3] The mere addition of an unnecessary prayer for 
declaration does not alter the character of a suit which 
is of a nature cognizable by a Small Cause Court, so as 
to give the party a right of second appeal which is pro- 
hibited by 8 102. (Vol 5) 19X8 Cal 528 (528) ® (Vol 28) 
1941 All 144 (145) : I L B (1941) All 216. (Suit for refund 
of amount recovered as tax — Prayer for declaration of 
non-liability — No second appeal lies.) ^ (Vol 10) 1923 
Cal 321 (321). (Suit for declaration of title to fisTa and 
for damages being for less than Rs. 500 — No second 
appeal lies.) (1912) 23 Mad L Jour 517 (517). (Suit 
for rent— Incidental prayer for declaration.) 

9. Suits for injunction. — [1] A suit is not a suit 
of a Small Cause Court nature if it includes a plea for 
a mandatory injunction. (Vol 9) 1922 All 241 (243). 

[2] Suit for return of money less than Rs. 500 re- 
covered as tax and injunction to prevent defendant 
from levying it again — Reliefs independent and neces- 
sary — Suit is not of small cause nature. (Vol 20) 1933 
Mad 22 (23). 
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[3] Suit to xeoover tax levied under Madras Local 
Boards Act and for injunction restraining Board from 
levying it in future is not of small cause nature — 
Second appeal lies. (Vol 25) 1938 Mad 941 (942). 

10. Suits for maintenance, — [1] Suit for arrears 
of maintenance is not cognizable by Small Cause Court* 
(Vol 18) 1931 Bom 286 (286). 

11. Suits for mesne profits. — [1] Suit for mesne 
profits is not cognizable by Small Cause Court. (1902) 
25 Mad 103 (107) (PB) ^ (Vol 20) 1933 Lah 509 (510) 

(1935) 18 Nag t Jour 76 (79). 

[2] Suit for declaration of title and confirmation of 
possession and also for mesne profits — Second appeal 
lies against decree disallowing mesne profits as suit 
being for declaration of title to land is not cognizable 
by Small Cause Court. (Vol 4) 1917 Cal 562 (663). 

[3] Suit for mesne profits in respect of share [of 
occupancy bolding held in coiiiiiion by parties — Such, 
suit is cognizable by Court of Small Causes. (Vol 18) 
1931 All 651 (551, 652). 

12. Suits for money — [1] Suit for recovery of 
money lent — Valuation of suit Es. 215 — Suit is small 
cause. (Vol 33) 1946 Pat 97 (98). 

[2] Suit to recover tax is cognizable by Small Cause 
Court. (Vol 26) 1939 Sind 35 (35) : I L R (1939) Kar 
134. (Terminal tax.)*3&(1910) 5 Ind Gas 438 (438) (Mad). 
(Suit for share of cess paid by landlord.) (Vol 4) 
1917 Pat 672 (673). (Suit to recover katiari or a tax 
for homestead.) 

[3] Suit for recovery of money value of bhaoU pro- 
duce of inahua trees is suit for money and not suit 
for rent. (Vol 23) 1936 Pat 102 (102). 

[4] Suit to recover sum forcibly taben from plaintiff 
is of small cause nature. (Vol 7) 1920 All 123 (124). 

[6] Suit to recover money payable on contract is of 
small cause nature. (Vol 17) 1930 All 702 (703, 704). 
(Suit on simple bond.) * (Vol 10) 1923 All 310 (311) : 
45 All 359, (A bringing property to sale — B applying 
for rateable distribution — A allowed to bid on satisfying 
' B’5 decree — After purchase by A sale set aside at the 
instance of third party — Suit by A against B to recover 
sum paid in satisfaction of his decree — Suit held was 
cognizable by Small Cause Court.) 6^ (1912) 17 Ind Gas 
522 (623) (All). (Suit to recover money due on bond.)© 
(Vol 19) 1932 Cal 716 (719): 59 Cal 1186. (Claim 
agahastf shareholder for balance due.) © (Vol 7] 1920 
Cal 781 (781). (Suit to recover price of coal supplied 
tinder agreement.) © (1922) 66 Ind Cas 285 (285, 286) 
(Lab). (Suit for interest on mortgage bond). 

[6] Suit for recovery of share of profits wrongfully 
appropriated by defendant — Suit is of small cause nature. 
(Vol 2) 1915 All 396 (396) © (1913) 37 Bom 700 (701). 

[7] Suit for recovery of excess amount paid to decree- 
holder under fraud and cheating — Second appeal is 
entertainable. (Vol 15) 1928 Cal 776 (777). 

£8] Suit under O. 21, R. 93 by purchaser at court- 
sale to recover purchase money is not a suit of a nature 
cognizable by Small Cause Court. (1888) 11 Mad 269 
(273). 

13. Suits for rent. — [1] Suit for recovery of rent 
which is not house-rent is one cognizable by Small Cause 
Court. (1900) 23 Mad 647 (557, 659) (F B) © (Vol 22) 
1935 Bom 254 (255). (Suit to recover rent including 
galli-patti and local cess — Amount below Bs. 500 — Suit 
is of small cause nature.) © (Vol 3) 1916 Bom 106 
(106), : 41 Bom 367 © (Vol 16) 1929 Mad 625 (526) © 
(Vol 7) 1920 Nag 216 (218). (Suit for rent by tenant of 
malih inakbuza fields though not triable is one cogniza- 
ble by Court of Small Causes.) 

[2] Suit for arrears of rent by land-holder against 
J^ot is not cognizable by a Court of Small Causes as 
juris^ction of Civil- Courts is excluded by Madras 


Estates Land Act (1908). (Vol 9) 1922 Mad 119 (120,, 
123) : 44 Mad 697. 

[3] Suit for rent of agricultural land is not cogniza- 
ble by Court of Small Causes— Second Appeal lies even 
if amount is less than Rs. 500. (Vol 22) 1935 Rang 
386 (386, 387) : 13 Bang 633 (FB). ( (Vol 13) 1926- 
Bang 19 : 3 Rang 390, overruled.)© (Vol 30) 1943 Cal 
252 (253) © (Vol 2) 1915 Cal 302 (303) : 42 Cal 638 © 
(Vol 9) 1922 Pat 184 (185). 

[4] Suit for recovery of rent and recovery of 
damages for breach of contract — Second appeal nob 
provided for — Bar under S. 153, Bengal Tenancy Act 
cannot be evaded by amalgamating two claims in one' 
suit for rent. (Vol 3) 1916 Cal 887 (888). 

[5] Suit for damages for use and occupation or in 
alternative claim for Rs. 100 as rent — Held if suit was for 
rent no second appeal lay under S. 153, Bengal Tenancy 
Act and if otherwise it was barred by S. 102. (Vol 3) 
1916 Cal 907 (908). 

[6] Suits held to be for rent: (Vol 20) 1933 Cal 527 
(328) : 60 Cal 587. (Suit for recovery of excess cess.) © 
(Vol 14) 1927 Mad 670 (671). (Suit for recovery of 
choutarji dues — Claim is in the nature of a jodi.) © 
(Vol 5) 1918 Mad 657 (558) ; 41 Mad 370. (Suit for 
rateable portion of stipulated rent by reason of fraction 
of demised premises not having been delivered to lessee 
is not suit of small cause nature.) © (Vol 3) 1916 Nag 
21 (21) : 12 Nag L R 83. (Suit for recovery of grazing 
dues.) © (Vol 32) 1945 Pat 417 (419, 421) : 24 Pat 307. 
(Suit by proprietor to recover cess from tenure-holder 
under Bengal Cess Act.) © (1945) 1945 Pat W N 419' 
(421, 422). (Suit for cesses is excepted from the cogniz- 
ance of Small Cause Courts.) 

[7] Suits held not to be for rent; (Vol 7) 1920 Cali 
733 (734). (Suit to recover money as grazing fee.) © 
(Vol 15) 1928 Cal 709 (712). (Suit for recovery of cesses- 
and damages.) © (1897) 24 Cal 557 (561, 562). (Suit 
for a sum of money which the defendant wrongly 
realised from the tenants of the plaintiff.) © (Vol 31)^ 
1944 Mad 442 (443), (Claim for cess paid by land- 
holder for person who is not intermediate land-holder 
within S. 88, proviso, Madras Local Boards Act, is 
not rent.) © (Vol 21) 1934 Mad 683 (685). (Suit for 
water cess.) © (Vol 5) 1918 Mad 551 (553). (Apportioned 
rent claimed below Rs, 500 — No second appeal lies.) © 
(Vol 3) 1916 Mad 1008 (1008). (Suit for enhanced 
katlubadi on default in payment in money rent.) 

14. Suits for specific performance. — [IJ 
Suit for specific performance is not cognizable by Small 
Cause Court. (Vol 19) 1932 Cal 481 (481, 482) : 59 Cai 
352 (Suit by patnidar against darpatnidar ior recovery 
of certain account papers on basis of executory contract 
in kabuliyat — Failing such recovery plaintiff claiming 
compensation — No evidence to show particular papers 
claimed were in defendant*s possesison — Suit is not 
cognizable by Court of Small Causes.) (Vol 11) 1924 Bang 
192 (192) : 1 Rang 700 (A suit to enforce arbitration! 
award is in essence a suit for specific performance.) 

[2] Lease providing that if lessee did not get posses- 
sion he would be entitled to recover same by suit or to 
recover money advanced — Possession not delivered — 
Suit to recover money — Suit is not one for specific, 
performance. (1910) 6 Ind Oas 704 (704) (All). 

15. Suits relating to immovable property. — [IJ 
Suit for possession of immovable property is not cogniza- 
ble by Small Cause Court. (1911) 35 Bom 29 (82). 

[2] Suit bo?ia fide framed as a mortgage suit wit^ 
alternative prayer to recover money is still mortgage suit 
and S. 102 does not apply. (Vol 25) 1938 Cal 336 (337> 
; I L R (1938) 2 Cal 81. 

[3] Suit in respect of an interest in immovable pro- 
perty is not cognizable by Small Cause Court. (Vol SY 
1921 All 68 (69); 43 All 681. (Suit for a haq chaharum^ 
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103. In any second appeal, the Higb Coui’t may, if the evidence on the record is sufficient, 
Power of High Court to determine any issue of fact necessary for the disposal of the appeal 

determine issues of fact. ^ [which has not been determined by the lower Appellate Court or which 
has been wrongly determined by such* Court by reason of any illegality, omission, error or defect 
such as is referred to in sub-section (1) oi section 100.] 

[a] Substituted by the Code of Civil Procedure (Amendment) Act, 1926 {6 [VI] of 1926), Section 2, for “but not 
determined by the lower Appellate Court”. 

Appeals from Orders 

104. (l) An appeal shall lie from the following orders, and save as otherwise expressly 
Orders from which provided in the body o£ this Code or by any law for the time being in force, 

a'g'geal lies. foom no other orders : — 

a j-iic 5’.: its -.'.i j 

X f f) an order under section 35 A ; 

(g) SiU order under section 95 ; 

(h) an order under any of the provisions of this Code imposing a fine or directing the arres^* 
or detention in the civil prison of any person except where such arrest or detention is in 
execution of a decree ; 

(i) any order made under rules from which an api>eal is expressly allowed by rules ; 
^[Provided that no appeal shall lie against any order specified in clause (ff) save on the 

ground that no order, or an order for the payment of a less amount, ought to have been made.] 


Section 102 (contd.) 

»3&(Vol 27) 1940 Bom 12(12). (Suit to recover sums paya- 
ble by khatedar to inamdar as superior holder.) (1911) 
9 Ind Cas 1 (1) (Cal). (Suit for declaration that a hut 
is liable for dues on account of certain decree.) (Vol 5) 

1918 Mad 1 (2) : 41 Mad 374 (FB). (Mirasi right is an 
interest in the village lauds. The thundmoaram payable 
to the mirasidar is not of the nature of “rent” but 
comes under the general expression “dues” in Art. 13 of 
the Provincial Small Cause Courts Act.) 

[4] Suits held not in respect of an interest in immov- 
able property, (1902) 26 Bom 487 (441). (Suit by a 
joint khata holder against other joint holders for their 
share of land revenue paid.)4'(Vol 15) 1928 Mad 21 (22). 
{Suit by shrotriemdar to recover melwaram and swatan- 
trams from his tenant.) ^ (Vol 2) 1916 Nag 124 (126) : 
12 Nag L E 47. (Suit for dues against trespasser.) © 
(Vol 2) 1916 Nag 106 (107) : 11 Nag B R 100. (Suit by 
Malguzar to recover value of manure under Wazib- 
ul-arz.) © (Vol 14) 1927 Rang 90 (91). (Suit for com- 
pensation for part of land lost by purchaser from vendor.) 

16. Suits relating to marriage. — [1] Suit to 
recover presents made on promise of marriage — Suit 
does not lie in Small Cause Court. (1912) 14 Ind Cas 
837 (839) (Upp Bur). 

Section 103 — Note 1 

[1] Lower Court not framing appropriate issue — 
Evidence on record sufficient for deciding same — Issue 
may be raised and decided in second appeal, (Vol 6) 

1919 P 0 29 (31) : 46 Ind App 140 : 47 Cal 107 : 15 
Nag L E 97 (P C) (1913) 11 All L Jour 265 (257) © 
(Vol 10) 1923 All 134 (134, 135) : 45 All 191 ^ (Vol 10) 
1923 All 71 (73). (Documentary evidence not considered 
by Lower Court — High Court can give finding itself.) © 
(Vol 5) 1918 All 428 (428, 429) ® (Vol 2) 1915 Cal 284 
(286, 287) ®'(Vol 19) 1932 Mad 645 (552) ^(Yoi 2) 1915 
Mad 774 (775). 

• [2] Finding of fact not clear and satisfactory— High 
Court can look into evidence and give a finding. (Yol 21) 
1934 AU 629 (529) ^ (Vol 29) 1942 Pat 188 (189) 4* 
(Yol 18) 1931 Bang 29 (30) : 8 Rang 426. (Clear finding 
necessary for dealing with law in ease — High Court will 
go into question of fact.) 

[3] Point not raised in plaint or in trial Court but 
argued before District Judge — No fresh evidence neces- 


sary to decide it — It was allowed to be addressed 
to High Court. (Vol 17) 1930 Lah 1010 (1012) : 11 
Lah 393. 

[4] Point taken in grounds of appeal to lower api:>el- 
late Court not considered by it — High Court can deter- 
mine same. (1909) 5 Mad L Tun 288 (289). 

[5] The High Court can under S. 103 draw in a 
second appeal an inference of fact. (1909) 11 Bom L R 
1145 (1149). 

[6] Question of fact — High Court has power to de- 
termine a question of fact in order to save a remand. 
(Vol 15) 1928 Pat 318 (321) : 7 Pat 260 * (Vol 18) 1931 
Cal 129 (131) (Vol 36) 1929 Pat 728 (729). 

[7] Lower appellate Court’s judgment revors^ on. 
question of custom or usage on preliminary point — 
High Court should not examine evidence as to usage, 
but should remand case. (Vol 5) 1918 Mad 1166 (1167): 
40 Mad 1108, 

[8] Case remanded — Fresh finding called for but 
not given — Second appellate Court can deal with issue 
as of fact under S. 103. (Vol 7) 1920 P 0 67 (68, 69) : 
47 Ind App 76 : 43 Mad 567 (P C) ^ (Vol 17) 1930 
Mad 489 (490) ^ (Vol 26) 1939 Nag 173 (174) : I L R 
1940) Nag 643 (Vol 23) 1936 Nag 140 (142) : I L B 
1936) Nag 188. 

[9] According to the amendment of S. 103, in 1926, 
the High Court can decide, if there is sufficient evi- 
dence, a question of fact wrongly decided by the lower 
appellate Court. (Vol 14) 1927 Cal 1 (10) (F B) ^ 
(Vol 17) 1930 Mad 65 (66, 67). (Finding based on such 
wrong presumption.) 

[10] The provisions of this section do not apply to 
Courts constituted under the Provincial Small Cause 
Courts Act, 1887, or under the Berar Small Cause 
Courts Law, 1905; see Section 7 (b). 

SECTION 104 — SYNOPSIS. 

1. Scope and applicability. 

2. Order under S. 95— Cl. (g). 

3. Order imposing fine, etc Cl, (h). 

4. Bar of appeal from appellate order — Sub-s. (2).. 

1. Scope and applicability. — [1] Section 104 
applies only to appeals from orders and not to appeals 
from decrees. (Vol 29) 1942 Lah 95 (99) : I L B (1942) 
Lah 491 (FB). 
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(2) No appeal shall lie from any order passed in appeal under this section. 

[1882— S. 588, para. 2; 1877-r.S. 588; 1859— Ss. 363 to 365, See 0. 16, Rr. 10 and 12; 0- 38, E. 1; 0. 39, 
R, 2; 0. 43, E. 1.] 

[a] Clauses (a) to (f) (both inclusive) of sub-s. (1) were repealed by the Arbitration Act, 1940 (10 [X] of 1940), 
S, 49 and* Soh. III. For corresponding provisions in the above Act, see Section 39 thereof, [b] Inserted by 
the Civil Procedure (Amendment) Act, 1922 (9 [IX] of 1922), Section 3. See also foot-note to the text of 
Section 35A. 

lOS* (l) Save as otherwise expressly provided, no appeal shall lie from any order made by 
Other orders, a Court in the exercise of its original or appellate jurisdiction; but, where a decree 
is appealed from, any error, defect or irregularity in any order, affecting the decision of the case, 
may be set forth as a ground of objection in the memorandum of appeal. 


Section 104 ( contd,) 

[2] Order refusing to execute award under Co-opera- 
tive Societies Act is enforceable as decree and appeal- 
able as such. (Vol 13) 1926 Lah 547 (547), 

[3] Orders passed by District Judge under Succession 
Act (e. g., one under S. 292) are appealable. (Vol 16) 
1929 Rang 109 (110). 

[4] No appeal lies from a conditional or provisional 
order which does not result in a decree. (Vol 11) 1924 
All 376 (377) : 46 All 372. 

[5] Order granting mortgagee interest on mortgage 
money for time during which sale proceeds of mortgage 
property are lying in Court, is not appealable but is 
revisable. (Vol 16) 1929 Bang 127 (127). 

[6] Section 104 (1) does not apply to award not com- 
plete in itself and exposes party to further suit. (Vol 1) 
1914 Low Bur 40 (41, 42) : 8 Low Bur Rul 68. 

[7] Interlocutory order — No appeal lies from order. 
(Vol 8) 1921 Lah 265 (266) ^ (Vol 8) 1921 Oudh 224 
(224). 

[8] Order under S. 73 Is not appealable. (Yol 1) 1914 
Mad 437 (437). 

[9] Order removing from record names of those who 
died before institution of the suit is not appealable. 
(Yol 13) 1926 Lah 513 (513). 

[10] An order granting leave to sue a receiver for 
damages caused by his negligence, laches, etc., is not 
appealable. (Vol 8) 1921 Bom 427 (428) : 45 Bom 99. 

[11] No appeal lies from order passed under S. 151. 
(Yol 17) 1930 Lah 789 (790). 

[12] No appeal lies from order granting amendment 
unless it is considered as question of review. (Yol 16) 
1929 Cal 676 (678) : 57 Cal 549. 

[13] Order reieoting decree-holder’s petition to with- 
. draw execution case— Appeal does not lie. (Yol 9) 1922 
Pat 525(526): 1 Pat 232'J‘(Yol 13)1926 Oudh 185(185). 

- [14] Two applications for sale in execution of diffe- 
rent decrees of different decree-holders — Order directing 
one sale to be prior to the other is not appealable. 
(Yol 20) 1933 All 10 (11). 

[16] Order in execution of decree under Section 9 of 
’ Specific Relief Act is not appealable. (Yol 4) 1917 Lah 
24 (24) * (Yol 4) 1917 Lah 21 (22). 

[16] Section 104 does not restrict S. 109. (Yol 11) 
1924 P C 95 (100, 101) : 51 Ind App 72 : 51 Cal 361 : 
201SI^LR33(PO). 

• tl7] The provisions of this section do not apply to 
Courts constituted under tbe Provincial Small Cause 
Courts Act, 1887, or under the Berar Small Cause 
Courts Law, 1905 see Section 7 (b). 

2. Order under S. 95 — Clause (g) [1] An 

appeal lies under S. 104 (g) from an order refusing relief 
under S. 95 of the Civil P. C. as well as from one 
. granting such relief. (Yol 6) 1919 Mad 20 (20)4i(Yol 29) 
1942 All 261 (262) ; I L R (1942) All 360 © (1913) 21 
Ind Oas 756 (757) (Mad) © (1911) 11 Ind Cas 917 (918) 
■ (Low Bur). 

[2] No appeal lies against an order of a Small Cause 
Court under S. 95. (Yol 6) 1919 Mad 23 (23). (Dissent- 
ing froni (Yol 2) 1915 Mad 1072 (1072).) 


3. Order imposing fine, etc.— Clause (h). — [1] 
Appeal is allowed from order of arrest or detention in 
civil prison otherwise than in execution of decree. 
(Yol 19) 1932 All 524 (524) (Yol 30) 1943 Pesh 58 
(58). (Obstructor directed to be imprisoned — ^No appeal 
lies.) 

[2] Order in execution, though not appealable under 
Cl. (h), may be appealable under S. 47. (Vol 2) 1915 Cal 
237 (237). (Order by Munsif for surety’s arrest in execu- 
tion of Small Cause Court decree is appealable.)® (Yol 2) 
1915 Cal 688 (688). (Surety for release can under Ss. 42, 
145 and 47 appeal against his own arrest for failure of 
condition.) ® (Vol 11) 1924 Lah 360 (360). (Order 
issuing warrant of arrest.) ® (Yol 6) 1919 Lah 15 (16) : 

I Lah 77. (Application for judgment-debtor’s arrest 
dismissed — Order is appealable.) 

[3] Order imposing penalty under Stamp Act is not 
an ‘order as to a fine’ within the meaning of this section 
and hence is not appealable. (1880) 5 Cal 311 (313, 
314). 

[4] Decree under S. 9 of Specific Relief Act not being 
appealable, order in execution of such decree is also 
not appealable. (Yol 4) 1917 Lah 24 (24). ^ 

[5] Order of arrest before judgment is appealable. 
(Yol 11) 1924 Rang 861 (361) ; 2 Rang 362. 

4. Bar of appeal from appellate order — Sub- 
s. (2).— [1] The words in S. 104 (2) cannot be construed 
to mean an order deciding the appeal on merits. (Yol 28) 
1941 All 338 (339). 

[2] No second appeal lies from order confirming sale, 
(Yol 21) 1934 Lah 326 (326). 

[3] No second appeal lies from an order on applica- 
tion under 0. 21. B. 90. (Vol 8) 1921 Pat 145 (148, 
149) : 6 Pat L Jour 319 ® (Yol 4) 1917 Cal 443 (444). 

[4] Order awarding compensation for improper 
attachment — No second appeal lies, (1901) 24 Mad 62 
(65) ® (1911) 9 Ind Cas 484 (484, 486) (All). (Order of 
appellate Court restoring suit dismissed for want of pro- 
cess fees — Order is not appealable.) 

[5] Second appeal does not lie against an order of 
the Appellate Court under 0. 41, B, 10 (2) dismissing 
an appeal for failure to furnish security, (1910) 8 Ind 
Cas 436 (437) (Mad). 

[6] Case falling both under S. 47 and 0. 21 — Second 
appeal lies. (Yol 20) 1933 All 57 (59) : 54 AU 1031. 

[7] Appeal lies from order of single Judge of High 
Court passed in appeal from order — ^Right of appeal con- 
ferred by Letters Patent is not taken away by S. 104 (2). 
(Yol 24) 1937 All 165 (167): ILR (1937) All 386®(Vol 27) 
1940 Bom 216 (218, 224): ILR (1940) Bom 426®(1909) 

II Bom L R.246 (246) ® (Yol 9) 1922 Lah 380 (383) : 
3 Lah 188. 

[But see (Yol 4) 1917 All 325 (326) : 39 All 191.] 
SECTION 105 - SYNOPSIS. 

1, Applicability and scope. 

2, Compliance with Orders — No bar. 

3, “Where a decree is appealed from,” 

4, “Affecting the decision of the case.*' 

5, Error, defect or irregularity. 
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( 2 ) Notwithstanding , anything contained in suh^section where any party aggrieved by an 
order of remand made after the commencement of this Code from which an appeal lies does not 
appeal therefrom, he shall thereafter be precluded from disputing its correctness. 

[1882-~S. 591; 1877-.Ss. 580, 591; 1861— S. 26; 1859— S. 360 last para.] 


Objects and 

^^Clause 105, — Though the remarks of the Privy 
Council in Mciheshur v. The Bengal Qovermnent 
(7 Moo. lud. App. 283) are wide enough to embrace an 
appeal from an order of remand the Committee think 
that those orders were probably not in their Lordships* 
contemplation when they condemned the view that a 
failure to appeal from an interlocutory order should 
deprive the person aggrieved of his right to object to 
such order when subsequently appealing from the decree. 

Section 105 (contd.) 

5a. Letters Patent appeals. 

6. Orders granting review. 

7. Order must be one under the Code. 

8. Privy Council appeals. 

*^9. Remand orders. 

10. Revision of orders that can be challenged under 
the section. 

1. Applicability and scope. — [1] Section 105 is one 
of the many rules that come under the heading of res 
judicata — Findings forming basis of appealable order 
but not appealed from become res judicata, (Vol 1) 
1914 Nag 68 (59, 60) ; 10 Nag L R 28. 

[2] Sections 105 and 99 are not mutually destruc- 
tive. (Vol 14) 1927 Rang 150 (164) : 6 Rang 80. 

[3] There is not any law or regulation prevailing in 
India which renders it imperative upon the suitor to 
appeal from every interlocutory order by which he may 
conceive himself aggrieved, under the penalty, if he does 
not do so, of forfeiting for ever the benefit of the conside- 
ration of appellate Court. (1867' 69) 7 Moo Ind App 28B 
(802) (P C) *(1863-66) 10 Moo Ind App 413 (423) (P C) 
*(1863-66) 10 Moo Ind App 340 (359, 360) (P 0). 

[4] Interlocutory order can be objected to in appeal 
against final decree and no separate appeal lies. (Vol 17) 
1930 Mad 988 (991) *(Vol 10) 1923 Mad 147 (149) : 46 
Mad 47 *(Vol 17) 1930 Pat 266 (269) ; 9 Pat 102 *(Vol 
30) 1943 Pesh 37 (39), (Interlocutory order not amount- 
ing to decree — Appeal against, filed and withdrawn — 
He is not debarred from cballenging same in appeal 
against final decree.) 

[5] In appeal from final order points decided by the 
preliminary order can be challenged. (Vol 12) 1925 
Mad 199 (200) : 48 Mad 267. 

[6] The propriety of an order refusing permission to 
file written statement can be questioned in an appeal 
from final decree under S. 105 (1). (1944) 1944 All L 
Jour 17 (18). 

[7] Appeal from order — Previous interlocutory 
order cannot be questioned, (Vol 31) 1944 Pesh 33 (34). 

[8] An appealable order can be challenged in an 
appeal from final decree in the suit. (1896) 18 All 19 
(21, 22) (PB).* (Vol 32) 1945 Mad 3 (5). 

[9] If a party desires to av^iil himself of the privilege 
of an appeal from an interlocutory order of remand he 
ought to do so before the final disposal of the suit. 
(1905) 32 Cal 1023 (1029). 

[But see (Vol 27) 1940 Nag 104 (106).] 

[10] The section preserves to an Appellate Court the 
, right to deal in an appeal from a decree, with an 
, improper unappealable order, passed in the course of a 

suit. (1909) 2 Ind Cas 677 (680) (AU) * (Vol 25) 1938 
All 511 (512) : I L R (1938) All 754 * (Vol 12) 1925 
; AU 768 (768) : 47 All 853, (Order impleading a person 
, in appeal.)* (Vol 4) 1917 Mad 404 (405).* (Vol 22) 


Reasons. 

And the Committee think there are good reasons on the 
score of delay and expense for treating an appeal from 
order of remand as a special case and precluding an 
appellant from taking, on an appeal from decree, any 
objection that might have been urged by way of appeal 
from an order of remand. 

The Committee have deleted the word *sueh’ to 
remove a difficulty it creates (10 Moo. Ind, App. 340, 
413; 12 Moo. Ind, App. 157).’» — S. O. B. 


1935 Rang 245 (246) ; 13 Rang 239, (Conditional order 
granting leave to defend. — Condition not fulfilled and 
suit decreed— Appeal from decree lies.)* (Vol 1) 1914 
Sind 70 (74, 75) : 8 Sind L R 69. (An order allowing 
an amendment — Objection to an amendment — No 
appeal lies.) 

[11] Where an order under the group of sections 
relating to representatives has been made excluding a 
person from the record that person must seek his re- 
medy on appeal against the order and is not entitled to 
appeal against Ihe decree, so long as the order stands. 
(1890) 12 All 200 (202). 

[12] An order setting aside an ex parte decree and 
restoring the suit to the file is not an order which 
comes within the purview of this section. (1906) 3 All 
L Jour 30 (34). 

[13] The provisions of this section do not apply to 
Courts constituted under the Provincial Small Clause 
Courts Act, 1887, or under the Berar Small Cause 
Courts Law, 1905; see section 7 (b). 

2, Compliance with orders — No bar. — [1] Com- 
pliance with the directions contained in an interlocutory 
order does not bar a party from objecting to the order 
in appeal from the final decree. (Vol 6) 1919 Lah 38 
(89) : 1 Lah 54* (Vol 14) 1927 Cal 733 (735). 

[2] Interlocutory order — Appeal dismissed as being 
an unappealable order — Objections against order can 
be raised in appeal against decree. (Vol 9) 1922 All 118 
(119) ; 44 AU 534. 

3, ^‘Where a decree is appealed from.’* — [1] 
The word “decree” in the section means a decree passed 
by the Court which made the order alleged to be defec- 
tive, erroneous or irregular, (1909) 32 Mad 318 (319), 

[But see (Vol 27) 1940 Mad 756 (757) : I L R (1940) 
Mad 901.] 

[2] Appeal lies from a decree even where the only 
ground of appeal is the defect, error or irregularity of 
an order made in the suit, (1890) 14 Bom 232 (236) 
*(Vol 16) 1928 AU 194 (196) *(1881) 7 Cal 148 (149) 
*(1911) 34 Mad 228 (230, 231). 

[But see (1900) 22 All 366 (367).] 

[3] The principle of S. 105 is applicable not only to 
decrees and interlocutory orders but also to orders and 
interlocutory orders leading to the final decree. (Vol 4) 
1917 Mad 404 (405)* (Vol 19) All 392 (393)* (Vol 23) 

1936 Mad 986 (937). 

[But see (1936) 164 Ind Cas 730 (731) (AU).] 

4, “Affecting the decision of the case.” — [1] 
“Affecting the decision of the case” means afiecting the 
decision on merits. (Vol 18) 1931 All 294 (297) : 53 All 
612 (FB) *(Yol 18) 1931 AU 329 (330, 331) *(Vol 12) 
1925 All 610 (612) : 48 All 175 (FB) *(Vol 12) 1925 
All 426 (427) : 47 All 555 *(Vol 16) 1929 Cal 26 (27) 
*(Vol 21) 1934 Lah 312 (312). (Order under S. 161 
technically wrong — Appellate Court is not bound to 
interfere in appeal.) 
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Section 105 (contd.) 

[2] Validity of order setting aside award can be 
attacked in appeal under S. 105. (Vol 26) 1939 Sind 
241 (245) : I L R (1940) Kar 22 (EB) ^‘(Vol 24) 1937 
All 582 (584) *(Vol 12) 1925 All 566 (667) : 47 All 916 
®(Vol 16) 1929 Cal 322 (323, 324) : 56 Cal 21 ^(Vol 16) 
1929 Lab 174 (176) 5<(Vol 15) 1928 Lab 753 (754) 
e&(Vol 20) 1933 Oudb 663 (564) ©iVol 3) 1916 Pat 21 
(22) ©(Vol 26) 1939 Rang 164 (164, 165). 

[But see (Vol 20) 1933 Lab 530 (531) ©(Vol 8) 1921 
Lab 145 (146)0 

[3] Order extending time under 0. 34, R, 3 can be 
challenged in appeal from final decree. (Vol 1) 1914 Nag 
8 (9) : 10 Nag L R 150 ©(1911) 7 Nag L R 162 (163, 
164), 

[4] Order refusing amendment of plaint can be ques- 
tioned in appeal under S. 105. (Vol 1) 1914 Mad 17 
(17) ©(Vol 1) 1914 Sind 70 (72, 73) : 8 Sind L R 69. 

[5] Whether a claim is barred by time or not is a 
decision of the case on the merits. (Vol 30) 1943 Oudb 
288 (290). 

[6] Order disallowing interrogatories is not appeal- 
able — No revision lies — It can be challenged in appeal 
on final decision. (Vol 7) 1920 Sind 1 (1, 5) : 14 Sind 
L R 28. 


[7] Though the Munsiff’s order refusing leave to sue 
in bis Court is not appealable, still the District Judge 
can consider the question on the principle of S. 105. 
(Vol 4) 1917 Mad 404 (405). 

[8] Dismissal of appeal against some respondents for 
want of identification of service of notice of appeal — 
Affidavit sworn in by serving peon but appellant though 
ordered failing to do so — Transfer of appeal as against 
other respondents to other Court — Court dismissing 
entire appeal — Order of dismissal can be raised as 
ground of appeal in second appeal. (Vol 16) 1929 Pat 
609 (610, 611) : 9 Pat 408. 

[9] Appeal from order under 0. 7, R. 10 — Remand 
ordered on appeal — Order of remand does not affect 
decision of case and cannot be questioned in second 
appeal. (Vol 13) 1926 Mad 900 (902). 

[10] Order refusing to record adjustment does not 
afiect decision of case but merely ensures that merits of 
case should be determined — It cannot be challenged 
under S. 105. (Vol 23) 1936 Nag 8 (11); 31 Nag L R 72. 

[Jl] Order allowing substitution or setting aside 
abatement passed cannot be questioned in 9 ,ppeal from 
decree. (Vol 20) 1933 Cal 498 (SOO) ® (Vol 12) 1925 Cal 
766 (768) ; 62 Cal 472 *(Vol 12) 1926 Cal 473 (474) 
*(Vol 20) 1933 Lah 152 (163) : 14 Lah 361, 

• [But Me (Vol 20) 1933 All 294 (295). (If it affects 
the decision of the case, it can be questioned in appeal.) 
©(Vol .4) 1917 All 434 (435) ©(Vol 10) 1923 Lab 230 
(232).] 

[12] An order under 0. 22, R. 5 impleading a person 
^ legal representative cannot be ohafilenged in appeal 
from final decree. (1903) 27 Bom 162 (187, 188) (SB) 
©{Vol 20) 1933 Cal 498 (500). 

[But see (Vol 5) 1918 Mad 1055 (1065). (Order under 
B. 5 bringing two rival claimants on record with- 
ot* deciaing daoms is not appealable, but can be at- 
“»^9eal Against decree under S. 105.)] 

PS] Bnfu^ to allow withdrawal, with liberty to file 

attack- 
ed. (Vol 12) 1925 Cal 711 (713). 

[14] An order setting aside an ex parte decree cannot 
be objMtM to to appeal from the final decree to the 
^ (VoUS) 1931 All 294 (297) : 63 All 612 (FB) 
*(Voll4) 1927 Bom 455 (465, 456): 51 Bom 495 
(587) *(1895) 22 Cd 987(984) 

W. iqW 2) 1915 Lah 353 

(353) 1916 Pun Re No. 40. (Under 0. 43, R. 1 (d), an 

appeal lies against an order refusing to set aside an 


end parte decree.) ©(Vol 33) 1946 Mad 344 (345) ©(1916) 
34 Ind Cas 713 (713) : 3 Oudh L Jour 231 ©(Vol 24) 
1937 Rang 334 (334, 335, 336) : 1937 Rang L B 207 
(FB) ((Vol 14) 1927 Rang 150 : 5 Rang 80, Overruled.) 

[15] Order setting aside ex parte final decree, but not 
ex parte preliminary decree can be challenged in appeal 
against decree Anally passed. (Vol 11) 1924 Mad 890 
(891). 

[16] Appeal against final decree — Propriety of order 
setting aside ex parte decree against some only of de- 
fendants can be questioned. (Vol 17) 1930 Pat 266 (269): 

9 Pat 102. 

[17] Where application by defendant's pleader for 
adjournment was rejected and suit was decreed ex parte 
proper remedy is by way of appeal from decree under 

S. 105 (1), in which he could challenge the validity of 
that order and not by an application under 0. 9, R. 13. 
(Vol 27) 1940 All 805 (306, 308) ; I L R (1940) All 192. 

5. Error, defect or irregularity. — [1] An error, 

defect or irregularity within meaning of S. 105 must 
mean an error, defect or irregularity in procedure or in 
law and not in matters of fact. (Vol 23) 1936 Nag 8 (ll)r 
31 Nag L B 72©(1890) 12 All 200 (202)©(Vol 16) 1929 
Cal 26 (27)*(Vol 17) 1930 Pat 266 {269):9 Pat 102. ' 

5a. Letters Patent appeals. [1] Letters Patent 
(Madras) Cl. 15 is not controlled by S. 105 (2), Civil P. 0. 
(Vol 16) 1929 Mad 349 (351). ' 

6. Orders, granttoig review. — [1] Order previous to 
judgment and decree — Application foe review of order — 
Beview rejected — Appeal against judgment and decree— 
Hatters to review raised in appeal — Appellant can do so 
under S. 106 but attack against review order will be 
limited to O. 47, B. 7. (Vol 28) 1941 Nag 308 (309, 310): 
I L B (1943) Nag 487*(1875-77) 1 All 363 (S65)*(1908) 
3X Mad 49 (50, 51>*{1897) 24 Cal 878 (880). 

7. Order must be one under the Code. — [1] I'he 
word “Order” refers to orders passed under the Code. 
(1890) 12 AU 129 (158)*(1895) 17 All 438 (440). 

[2] “Save as otherwise expressly provided” includes 
“provided to Acts other than the Code of OivE Prooe- 
dure.” (Vol 11) 1924 Bang 237 (238):2Eang 117. 

8. Privy Council appeals. — [1] Principle of S. 106 
(1) applies to Privy Council appeal. (Vol 20) 1933 Bom 
251 (252). 

[2] Section 105 (2) does not apply to appeals to Privy 
Council. (Vol 20) 1933 Bom 260 (2e2)'*(1911) 33 All 
391 (392, 393)4-{Vol 11) 1924 Mad 701 (702)*(Vol 2) 
1916 Mad 423 (423):38 Mad 509ii'(Vol 12) 1926 Nag349 
(350):22 Nag L B 132. 

9. Remand orders. — [1] Orders of remand which 
are not appealable can be challenged in the appeal, 
from the final decree. (Vol 13) 1926 Mad 900 (900, 901)« 
(Vol 25) 1938 All 37 (38): I L E (1938) All 79* (Vol 22) 
1936 AU 563 (554)* (Vol 12) 1925 Oudh 527 (528)® 
(Vol 5) 1918 Pat 680 (682) : 2 Pat L Jour 668. 

[2] Appealable remand orders are conclusive and 
cannot be questioned to appeal from the final decree. 
(Vol 10) 1923 Cal 385 (386)* (Vol 16) 1928 Cal 325 
(327) : 55 Cal 506. 

[3] AppMlable remand order not appealed against — 
The propriety or correctness of the order cannot Jbe 
questioned to appeal from the flinal decree. (Vol 4) 1917 
AU 144 (145)* (Vol 8) 1921 AU 276 (277): 43 AU 377® 
(1921) 63 Ind Cas 845 (846) (Cal)* (Vol 6) 1919 Cal 66 
(65) : 46 Cal 7S8*(Vol 5) 1918 Cal 182 (182)* (Vol 8) 
1921 Lah 154 (166) : 2 Lah 252* (Vol 7) 1920 Lab 
198 (194)* (Vol 12) 1925 Mad 916 (917)* (Vol 8) 1916 
Mad 127 (128)* (Vol 13) 1926 Nag 164 (167)* (Vol 12) 
1925 Nag 185 (186)* (Vol 10) 1923 Pat 46 (47) : 2 Pat 
207* (Vol 16) 1928 Bang 297 (298) : 6 Eaag 606® 
(Vol 10) 1923 Bang 29 (30) : 4 Upp Bur Eul 93. 

[4] Appe^ble order of lemand not appealed agatosi 
— The incidental findings and decisions which are a 
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106. Where an appeal from any order is allowed ifc shall lie to the Court to w'hich an appeal 
What Com'ts to hear would lie from the decree in the suit in which such order was made, or 

.appeals. where such order is made by a Court (not being a High Court) in the exercise 

of appellate jurisdiction, then to the High Court. 

[1882— S. 589; 1877— S. 589.] 

Geneeal Peovisions eelating to ApPEAIiS 

107. (l) Subject to such conditions and limitations as may be prescribed, an Appellate Court 

Poioers of Appellate Coitrt. shall have power 

fa) to determine a case finally ; 

(b) to remand a case : 

( c) to frame issues and refer them for trial ; 

(d) to take additional evidence or to require such evidence to be taken. 

(2 ) Subject as aforesaid, the Appellate Court shall have the same powers and shall perform 
as nearly as may be the same duties as are conferred and imposed by this Code on Courts of 
original jurisdiction in respect of suits instituted therein. 

• [1882— S, 582, first part. See 0. 41, Er. 23-25, 27, 28, 33.] 


Section 105 (contd.) 

anaterial part of the basis of that order cannot be chal- 
lenged in appeal from final decree. (Vol 12) 1925 Mad 
1019 (1019, 3020)'a&(Vol 10} 1923 Mad 67 (70)*5 (Yol 12) 
1925 Pat 630 (533)© (Yol 10) 1923 Pat 226 (228). 

I * [5] Points decided by order of remand cannot be 
reconsidered by lower Court. (Yol 8)1921Nagl29 (130)© 
(Yol 6) 1918 Nag 264 (267). 

[6] To prevent obvious injustice High Court can 
refuse to be bound by remand order of Subordinate 
€ourt though neither party can question it. (Yol 16) 
1929 All 421 (428) : 61 All 780. 

[7] Where an order of remand by the Appellate Court 
on the question of the maintainability of a suit is not 
«,ppealed against, the Appellate Court cannot subsequently 
go into the question of the form of suit as it is not open 
to discussion any longer. (1913) 1913 Pun L E No. 302 
Page 1017© (1910) 7 Mad Ii Tim 93 (94). 

[8] Order remanding not appealed against — Ground 
of remand cannot subsequently be challenged in appeal. 
(Yol 80) 1943 Mad 706 (708). 

[9] Reid that the ground of objection in the memo- 
randum of appeal that the lower Appellate Court had no 
jurisdiction to entertain the appeal which had abated and 
the order for substitution of names was irregular, was 
untenable in an appeal from order of remand. Proper 
stage to take such objection was in an appeal from 
decree itself. (193p) 1936 All L Jour 538 (589). 

10. Revision of orders that can be challenged 
under the section. — [1] Interlocutory order passed 
by lower Court in appealable ease — High Court cannot 
interfere under S. 115 — Order can be made ground of 
objection under S. 105 in subsequent appeal against 
decree. (Yol 4) 1917 Low Bur 35 (36)© (Yol 4) 1917 
All 321 (321). 

Section 106 — Note 1 

[1] The provisions of this section do not apply to 
Courts constituted under the Provincial Small Cause 
Courts Act, 1887, or under the Berar Small Cause 
Courts Law, 1906; see S. 7 (b). 

[2] Under the different Civil Courts Acts the appel- 
late jurisdiction of the District Judge extends to the 
decrees in suits of the value of Es. 5000 and less. 
Where, therefore the value of the subject-matter of the 
suit does not exceed Es. 5000 an appeal from the order 
passed lies to the District Judge; but if the value of the 
auit exceeds Bs. 5000 then the appeal lies to the High 
Court. (1890) 17 Cal 680 (983) (FB). (Order as to 


appointment of Eeceiver — Appeal lies to High Court.)© 
(1894) 17 Mad 377 (378) (Order in insolvency proceed- 
ing — Subject-matter exceeding Es. 6000 — Appeal lies 
to High Court.)© (1901) 14 C P L B 62 (63). (Order 
passed by Civil Judge in a suit in which the subject- 
matter ^Yas over Es. 1000 in value — Reid appeal lay to 
the Judicial Commissioner’s Court.) 

[3] Where the order appealed from is passed by a 
Court in the exercise of appellate jurisdiction, the appeal 
lies to the High Court. (1903) 25 All 174 (178) (PB). 
(Order of Appellate Court returning plaint for presenta- 
tion to proper Court.)© (1899) 26 Cal 275 (279) (Do.) 

SECTION 107— SYNOPSIS. 

1. Applicability of section. 

la. Power to remand. — See 0. 41, E. 23. 

2. Power to take additional evidence. — See 0. 41, 

B. 27. 

3. Powers and duties of appellate Court, 

4. Addition and substitution of parties. 

5. Power to allow amendments. 

6. Rejection of memorandum of appeal. 

7. Return of plaint or memorandum of appeal 

for presentation to proper Court. 

8. Withdrawal of suit or memorandum of 
appeal. 

1. Applicability of section.— [1] The provisions 
of this section do not apply to Courts constituted under 
the Provincial Small Cause Courts Act, 1887, oi; under 
the Berar Small Cause Courts Law, 1905; see S. 7 (b). 

[2] This section affects only proceedings under the 
Code and does not extend the operation of any portion 
of the Limitation Act. (1886) 12 Cal 590 (593) (F B). 

la. Power to remand. — See 0. 41, E. 23. 

2 Power to take additional evidence— See 0.41, 
27. 

3. Powers and duties of appellate Court.— [IJ 
S. 107 does not confer any powers not given by 0. 41, 
as cl. (2) is expressly made subject to any conditions 
and limitations as majr be prescribed. (Vol 5) 1918 Mad 
665 (667) 

[2] Section 107 does not out down the Apellate 

Court’s discretionary power under O. 41, R. 33. (Vol 20) 
1933 Mad 629 (533.) , « a 

[3] Under S. 152 read with S. 107 the Appellate 
Court is entitled, while the appeal is pending before it, 
to correct any clerical or arithmetical mistake in 
decree of the trial OoUrt apparent on the face of the 
record, (Vol 16} 1928 All 458 (459). 
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Procedure %n appeals from 108 . The provisions of this Part relating to appeals from original 
appellate decrees and orders, decrees shall, so far as may be, apply to appeals — 

(a) from appellate decrees, and 

(b) from orders made under this Code or under any special or local law in which a differenfc 

procedure is not provided. 

[1882— Ss. 587, 590; 1877— Ss. 587, 590; 1859— S. 366; Cf, O. 42, R. 1 and 0. 43, R. 2.] 


Section 107 (contd,) 

[4] Question of relevancy of a document, though not 
raised in trial Court, can be considered by first Appellate 
Court. (Vol 15) 1928 Cal 512 (512). 

[5] Pleas raised but not proved — Inconsistent pleas 
raised — Best available evidence suppressed — Appellate 
Court can reverse a finding. (Vol 16) 1929 P C 95 (98, 
99) (P C). 

[6] Appellate Court can award costs against the estate 
of the deceased appellant. (1882) 8 Cal 440 (441.) 

[7] In spite of the words “the Court granting an 
injunction may order” in the wording of 0. 39, R. 2(3), 
Civil P. 0., which were substituted for “in cases of dis- 
obedience, injunction might be enforced” the Appellate 
Court can pass the order which the Court of first 
instance might have passed. (Vol 4) 1917 Mad 448 
(449) ; 39 Mad 907 (F B). 

[8] Appellate Court has power to issue commission 
for local investigation. (Vol 19) 1932 All 270 (271.) 

[9] Order 7, R.ll read with S. 107 (2) would seem to 
make it clear that the memorandum of appeal impro- 
perly stamped should first be returned for correct stamp- 
ing and not rejected. (1932) 1932 Mad W N 104 (104). 


[10] Lower Court exercising discretion where it ought 
not to have been so exercised— Interference by Court of 
appeal held justified. (1911) 21 Mad L Jour 1018 
(1019). 

4. Addition and substitution of parties, — [1] 
Appellate Court is bound to bring all necessary parties 
on record. (Vol 3) 1916 Mad 828 (829). 

ISee also (Vol 28) 1941 Oudh 593 (598). (Decree 
against debtor and surety — Appeal by surety alone — 
Decree cannot be set aside against non-appealing 
debtor.)] 

[2] Under the provisions of O. 1, R. 10 (2) read with 

S. 107 (2), the AppeUate Court has power to implead 
any person in appeal who ought to have been joined or 
whose presence before the Court may be necessary, 
(Vol 25) 1938 Mad 329 (331) ^ (Yol 20),1933 Mad 806 
(810) (1914) 26 Mad L Jour 86 (89) (PC) (Vol 12) 

1925 Oudh 606 (607). (0. 1, R, 9 read with S. 107 (2) 
will not permit the non-joinder of any party being con- 
doned by an Appellate Court when such non-joinder 
niakes it impossible to deal equitably and sufilciently 
with the matter in controversy.) (Vol 5) 1918 Pat 
525 (526) ; 3 Pat L Jour 409. 

[3] Appdlate Court has power to transfer respon- 
dent to be appellant and pass decree in his favour if 
just and equitable. (Vol 17) 1930 All 786 (787). 

[4] Seel also 0, 1, R. 10 and 0. 41, R. 20. 

5. Power to allow amendments.— See 0. 6. R. 17 
and 0. 41, B. 3. 


^ 6. Rejection of memorandum of appeal. [ 

This section makes the provision relating td the rejt 
t^on of plaints applicable to the memorandum of s 
peni. (Vol 29) 1942 Cal 539 (541) : I L R (1942) 2 ( 
£Vol 24) 1937 AU 280 (281, 282) : I L R (191 

7- Return of plaint or memorandum of appt 
Court— [1] Under S. 1 


turn memorandum of appeal for presentation to proper 
Court. (Vol 10) 1923 Nag 310 (311) © (Vol 7) 1920 Lah 
120 (120). (No appeal lies against an order returning 
memorandum of appeal for presentation to proper Court. 
Bevision however is competent.) 

[2] Civil revision petition in High Court — Beturn 
under O. 7, B. 10 read with Ss. 107 (2) and 141 as ap- 
peal to District Court — Not permissible. (Vol 29) 1942 
Mad 657 (658). 

[3] Appellate Court has power to return plaint for 
presentation to proper Court. (1903) 25 All 174 (176) 
(FB) ^ (Vol 21) 1934 Lah 233 (233). (Order of remand 
is surplusage.) 

8. Withdrawal of suit or memorandum of ap- 
peal, — [1] Leave to plaintiff to withdraw from a suit 
with permission to bring a fresh suit — Court of Appeal 
can grant. (Vol 8) 1921 Bom 278 (280) :45 Bom 206*& 
(Vol 1|) 1926 Nag 444 (445). 

[But see (Vol 6) 1919 Sind 65 (66) : 13 Sind L R 72.] 

[2] Reading 0. 23, R. 1 (2) and S. 107 (2) together, 
an appellant has the right to withdraw his appeal un- 
conditionally, his only liability being to pay costs. 
(1931) 1931 AU L Jour 232 (233). 

[3] If the respondent has obtained any rights under 
appeal, appeal cannot be withdrawn without leave ol 
Court where the Court has no jurisdiction to aUow 
him to do so, the Court may in a proper case transpose 
the parties but the Court is not bound to adopt that 
course in every case -where the appellant withdraws, 
(Vol 25) 1938 Bom 442 (443) : I L R (1939) Bom 66. 

Section 108 — Note 1 

[1] Words “so far as may be” in S. 108 should be 
taken to mean as far as is consistent with the principles 
on which second appeals are admitted. (1884) 7 Mad 
52 (54). (Adjudication should be confined to matters in 
which questions of law are involved.) 

[2] Order 41, R. 1 applies to second appeals — Any 
document other than copy of decree and judgment is 
not required to be presented in second appeal. (1882) 
4 Mad 419 (420) (F B). 

. [3] Rule in S. 98 (2) is applicable not only to first 
appeals but also to appeals from appellate decrees; 
(Vol 19) 1932 All 195 (195, 196). 

[4] The High Court is not precluded from adding in 
second appeal persons who had been originaUy joined 
in the suit but were not joined in the lower AppeUate 
Court. (1896) 19 Mad 151 (153). 

[5] Section 108 must be read in conjunction with 
S. 107 (2) and 0. 22, R. 11, (1907) 34 Cal 1020 (1023)® 
(1905) 28 Mad 498 (499, 500). 

[6] In second appeal High Court has power to order 
amendment under S, 108 read with S. 107. (Vol 22l) 
1935 Bang 88 (89). 

[7] In second appeal High Court can remand case for 
finding on an issue. (Vol 4) 1917 Cal 233 (234). 

[8] Cross-objections can be entertained in second ap^ 
peals. (1899) 21 All 297 (300). 

[9] The provisions of this section do not apply tq 
Courts constituted under the Frovineial Small Cause 
Courts Act, 1887, or under the Berar Small Cause 
Courts Law, 1905j see section 7 (b), 
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Appeals to the Eing in Council 

109 . Subject to such rules as may, from time to time, be made by His Majesty in Council 
When a'p^peals lie to King regarding ^bppeals from the Courts of British India, and to the provisions 
in Council. hereinafter contained, an appeal shall lie to His Majesty in Council — 

(a) from any decree^ or final order® passed on appeal^ by a High Court or by any other 
Court of final appellate jurisdiction:® 

(h) from any decree or final order passed by a High Court in the exercise of original civil 
jurisdiction ; and 

(o) from any decree or order, when the case, as hereinafter lU’Ovided, is certified to be a 
fit® one for appeal to His Majesty in Council. 

[1882 — S. 595; 1877 — S. 595; See 0. 45 and CL 39 of the Letters Patent,] 


SECTION 109— SYNOPSIS, 

1. Applicability and scope. 

2. “Decree**, meaning of, 

3, “Final order*’, meaning of. 

4, “Order passed on appeal** 

4a, Appeals from appellate orders where no 
second appeal lies. 

5. “Any other Court of final appellate juris- 

diction.’* 

6. Certificate of fitness — Clause (c). 

7. Original side orders of High Court. 

1. Applicability and scope.— [1] S. 109 is subject 
to the provisions of S, 110. (Vol 29) 1942 Oudh 362 
(365). 

[2] Clause 39 of the Letters Patent must be read 
subject to S. 110, (Vol 12) 1925 Mad 243 (243, 244). 
(Appeal may lie under cl. 39 of Letters Patent though 
not under S. 109.) 

[3] Court should see that conditions precedent are 
fulfilled. (Vol 19) 1932 Bang 189 (190) ; 10 Bang 499. 

[4] Sections 109 and 110 do not apply where the 
decision is not that of a Court. (1906) 33 Cal 219 (254, 
255): 33 Ind App 1 (PC), (Political Agent and Governor 
of Bombay do not exercise jurisdiction as ‘Court* in 
Kathiawar.)© (1905) 32 Cal 1 (4, 5) ; 31 Ind App 239 
(P 0). (Order deposing Euler or order appointing com- 
mission to enquire into charges against Euler by Governor- 
General in Council is act of State and not act of Court.) 

[5] Sections 109 and 110 do not apply where the 
decision of the Court is an extra-judicial one. (Vol 9) 
1922 Mad 440 (441). (Order suspending vakil from prac- 
tice.)© (1884) 6 All 163 (164) (F B). (Cancellation of 
notice wrongly enrolling a pleader,)© (Vol 9) 1922 Pat 
603 (604) ; 1 Pat 590. (Order refusing to enrol person 
as legal practitioner.) © (Vol 17) 1930 Kang 150 (150, 
151) : 8 Bang 40. 

[6] Sections 109 and 110 do not apply where in the 
nature of the decision itself, no appeal can lie. (Vol 19) 
1932 P 0 251 (252) (PC). (No appeal will lie from a 
consent decree pass^ by the High Court.) 

[7] Section 109 does not apply to a case where the ^ 
right of appeal is barred by the other provisions in the 
Code, (Vol 13) 1926 Oudh 17 (18). (Decree passed on 
review by the High Court and not open to any objection 
under 0. 47, B. 7.) 

£8] Privy Council cannot be asked at appellant’s 
option to function as concurrent Court of first appeal 
where the special Act has provided for an appeal in 
India itself. (Vol 26) 1939 P 0 122 (127) : I L B (1939) 
Kar PC 234 : 14 Luck 252J: 66 Ind App 160 (PO)©(Vol 19) 
1932 Oudh 163 (164). (Appeal from decision of single 
Judge lies to Bench and not to Privy Council under 
S. 12, Oudh Courts Act.)© (Vol 14) 1927 Bang 88 (89) : 
4 Bang 608. (Decree of High Court under S. 91- (3), 
Rangoon City Municipal Act.) 


[9] Appeals from orders under S. 66, Income-tax Act, 
are not regulated by Ss. 109 and 110. (Vol 28) 1941 Pat 
225 (226) : 20 Pat 661 (SB)© (Vol 17) 1930 Bang 274 
(276) : 8 Bang 435. 

[10] The right of appeal is not confined to the King’s 
subject. (1906) 33 Cal 219 (253) ; 33 Ind App 1 (PC). 

[11] Petitioner prima faae satisfying conditions- 
prescribed by S. 109 — High Court is bound to grant 
leave— Chance of success immaterial. (Vol 19) 1932 Mad 
46 (52). 

[12] Leave to appeal to Privy Council by defendant 
— Considerations that might arise where plaintiff is appli- 
cant need not be considered. (Vol 21) 1934 Bang 65 (65): 
12 Bang 164. 

[13] Tvvo appeals to Privy Council, one from Division 
Bench and other from Letters Patent — Both decisions 
should not be certified. (Vol 18) 1931 P C 104 (106) : 58 
Ind App 141 : 68 Cal 1281 (PC). 

[14] In the following cases appeal was admitted : — 

(a) Originally an award under the Land Acquisition 
Act of 1894 could not be subject matter of an appeal to 
the Privy Council — But the Act as amended in 1921 lays 
down that such award should be treated as a judgment 
tinder S, 2 Cl. (2) and S. 2 (9) and therefore an appeal is 
now competent. (Vol 12) 1925 P C 91 (92) : 6 Lah 69 : 
52 Ind App 133 (P C). 

(b) Befusal of .application under S. 45, Specific Belief 
Act, to compel reference under S. 61, Income-tax Act — 
Appeal lies. (Vol 8) 1921 Bom 378 (378). 

(c) Order under Presidency Towns Insolvency Act, 
(Vol 12) 1925 Mad 243 (243, 244) © (1913) 40 Cal 685^ 
(691). 

(d) Order on the validity of recording compromise. 
(Vol 9) 1922 Pat 256 (267) : 6 Pat L Jonr 171, 

(e) Decree in testamentary matter is appealable to 
Privy Council. (Vol 13) 1926 Mad 986 .{987, 988) ; 4» 
Mad 964 © (Vol 14) 1927 Bang 56 (56) ; 5 Bang 119. 

[But see (Vol 6) 1919 Low Bur 104 (104) ; ,19 Low 
Bur Bui 22. (Order under S. 86 of the Probate and 
Administration Act in appeal — ^No appeal lies.)] 

[15] In the following cases appeal was not admitted:— 

(a) Leave to appeal in forma pauperis. (Vol 5) 1918 
Pat 303 (303, 304):3 Pat L Jour 179© (Vol 5) 1918 Mad 
18 (18) : 42 Mad 32. 

(b) Befusal to stay criminal complaint. (Vol 28) 1941 
All 211 (212) : I L B (1941) All 364. 

(c) Dismissal of appeal against decision in contempt 
proceedings for not proper prosecution. (Yol 16) 1929 
Mad 672 (672). 

[16] The provisions of this section do not apply to- 
Courts constituted under the Provincial Small Cause 
Courts Act, 1887, or under the Berar Small Cause 
Courts Law, 1905; see section 7 (b). 

2. “Decree**, meaning of. — [1] “Decree” will 
include a preliminary decree. (Vol 9) 1922 P 0 237(238): 
49 Cal 560 : 49 Ind App 108 (P 0)©{1891) 16 Bom J65 
(168) : 18 Ind App 6 (P C). (Case decided under S. 695 
(now S. 109) of the old Code. In the present Code the- 
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Section 109 (contd.) 

•word “Pinal” has been dropped and only “decree** is 
retained,) ^ (Vol 29) 1942 Cal 537 (538). 

[2] An act of State is not a decree. (1906) 32 Cal 1 (1, 
5) : 31 Ind App 239 (P C). 

[3] Letters Patent Bench holding that pleas of want of 
'jurisdiction in executing Court and limitation could not 
be raised, setting aside sale and remanding case to ex- 
ecuting Court for fresh sale — Order held was neither 
“decree” nor “final order” within S. 109 (a). (Vol 30) 
1943 Lah 140 (143, 145, 146) (PB). ('(Vol 26) 1939 Lah 
177, overruled). 

3. “Final order,” meaning of. — [1] The words 
“Pinal order** in the section are used in contradistinc- 
tion to the words “interlocutory orders”. (Vol 26) 1939 
P C 43 (48) : ILB (1940) Lah 400 : ILB (1939) Kar PC 
132 : 1939 P 0 E 159 : 40 Cri L Jour 468 (P0))3&(1901) 
^3 All 220 (226, 227) : 28 Ind App 28 (PC) (1882) 6 
Bom 260 (264, 266). 

I8ee also (1914) 1914 Mad W N 170 (170) (P 0). (An 
interlocutory order can he impeached when an appeal is 
taken against the final order).] 

[2] Expression “final order” contemplates 'a final 
•order passed in a suit or a proceeding known to law. 
(Vol 32) 1945 Pat 149 (160) : 23 Pat 903. (Order of trial 
•Court setting aside decree under S. 151 is neither passed 
in suit nor in proceeding known to law — Order of High 
'Court passed in appeal setting aside order of trial Court 
is not therefore final). 

ISee also (Vol 20) 1933 All 15 (17) : 54 All 941. 
(Pinal order need not be one passed in suit— It may be 
in any other proceeding arising subsequent to suit).] 

[3] The test of finality is whether the order finally 
•disposes of the rights of the parties. The finality must 
he a finality in relation to the suit. That the order 
went to the root of the suit is not sufficient. (Vol 20) 
1933 P 0 58 (60) : 11 Bang 58 : 60 Ind App 76 (P 0). 
(15 Bom 155 :18 Ind App 6(PO) and 17 All 112: 22 Ind 
App 1 (P 0) decided under the old Code held inapplioa- 

• ble to eases arising under present section — Oases which 
followed these two cases must be regarded as no longer 
good law.) (Vol 7) 1920 P C 86 (87) : 47 Cal 918 ; 47 
Ind App 124 : 14 Sind L B 191 (P C). (Order refusing 
stay under Arbitration Act.)*(Vol 26) 1939 P C 43 (49): 
ILB '(1940) Lah “400 : ILB (1939) Kar P C 132 : 1939 
P 0 B 169 : 40 Ofi L Jour 468 (FC)*lVol 29) 1942 Cal 
537 (539) * (Vol 30) 1943 Lah 140 (145, 146) (P B) ^ 
(Vol 29) 1942 Oudh 283 (284). (Order that certain party 
is entitled to be substitued in place of deceased party in 
suit is not final order.) * (Vol 33) 1946 Pat 141 (142) : 
24 Pat 614. (Bestitution order under S. 186, Companies 
Act), 

[4] Order deciding one of cardinal issues in case but 
leaving suit alive to b,e tried in ordinary way is not 
final order. '(Vol 26) 1939 Mad 697 (699)«'fVol 6) 1919 
Mad 893 (894). (Judgment on merit on one issue and 
remand on other issues — Judgment is not final.)*(1890) 
13 Mod 349 (350). (Order holding adoption proved and 
remanding case on other issues — Order is not final.). 

[5] Order of remand deciding important issue, but 
leaving suit alive to be tried in ordinary way is not 
final order. (Vol 20) 1933 P 0 5a (60) : 11 Bang 68 : 
: 60 Ind App 76 (P 0)*(Vol 32) 1945 AU 401 (404, 405): 
ILB (1945) All 443 * (Vol 28) 1941 AU 333 (335) : 
ILB (1941) All 573. (Order remanding case for trial in 
accordance with IT P. Encumbered Estates Act.)* (Vol 

. 21) 1934 All 58 (59) : 56 AU 277. (Order of remand 
setting aside order of Bevenue Court returning plaint 
for presentation to OivU Court.) * (Vol 6) 1919 All 34 
(34) : 42 AU 176. (An order of remand by the High 
;C^urt holding that there was no feaud in the registra- 
; w f^(yol 8) 1916 All 243 (244) : 38 All 

tCWtraq® ciaallflnged on various grounds one 


of them being that it should have been under a parti- 
cular seal— Order holding that it is not so remanding for 
trial on merits is not a final order.)^< (1909) 31 All 545 
(548) * (1901) 23 All 220 (226,* 227) : 28 Ind App 28 
(P 0). (Order setting aside ex parte decree and remand- 
ing ease for disposal.) © (1880) 2 All 65 (67). (District 
Judge recalling execution appUcation to his own file 
from that of Sub-Judge and dismissing it — High Court 
remanding case for disposal by Sub-Judge,)iJ«(1904) 1 AU 
L Jour 26 (28), (High Court remanding case for retrial 
under O. 41, B. 23 on a matter relating to procedure.)® 
(1944) 1944 All \V B (ce) 289 (289)^(701 20) 1933 Bom 
260 (262) ® (Vol 10) 1923 Bom 39 (40) ® (Vol 12) 1925 
Cal 674 (674). (Suit dismissed due to plaintifi’s want of 
locus standi— Appeal — Prima facie case held as made 
— Case remand^ for further hearing — Order is not 
final.)®(Vol 5) 1918 Cal 878 (878). (Bemanding case for 
trial with the direction that a person should be sued as 
a residuary legatee.)® (1913) 18 Cal L Jour 124 (125)® 
(Vol 22) 1935 Lah 458 (459). (Order holding document 
admissible and remanding case )® (Vol 20) 1933 Lah 82 
(83). (Eemand order in insolvency.)® (Vol IS) 1931 Lah 
556 (559) ® (1936) 38 Pun LB 112 (112). (Bemand of 
execution proceeding for redecision ) ® (Vol 23) 1936 
Mad 311 (311) ® (Vol 16) 1929 Mad 308 (308). (Trial 
Court finding temple to be private and dismissing suit 
— High Court on appeal finding temple to be public and 
remanding suit — High Oourt*s order is not final ad- 
iuaieation.)®(Vol 2) 1915 Mad 423 (423) : 38 Mad 609. 
(Bemand orders on preliminary points.) ® (Vol 12) 1925 
Nag 349 (350) : 22 Nag L R 132. (Remand of case for 
efieeting partition on another basis.)® (Vol 5) 1918 Nag 
193 (194)®(Vol 26) 1939 Oudh 224 (224) ; 14 Luck 675. 
(Decree on preliminary point — Order reversing the 
decree and remanding for trial.) ® (Vol 23) 1936 Oudh 
205 (205). (Bemand of suit for determination of issues.) 
® (Vol 11) 1924 Oudh 81 (82). (Order disposing of 
subsidiary issue and remanding case.) ® (Vol 7) 1920 
Oudh 268 (268, 269): 23 Oudh Cas 324. (Order deciding 
competency to apply for probate and remanding case for 
disposal on morits.)®(Vol 14) 1927 Pat 363 (368): 6 Pat 
282. (Order directing that a compromise decree passed 
under 0. 23. B. 3, be set aside and the suit proceeded 
with, from the stage at which the compromise waa 
fiM.) ® (Vol 4) l9l7 Pat 77 (79). (Decree reversed on 
preliminary point of res judicata and remanded for 
re-trial.) ® (Vol 17) 1930 Sind 254 (254, 265) : 25 Sind 
L B 293. 

[But see (Vol 25) 1938 Bang 333 (334, 335) : 1938 
Bang L B 330. (Appellate Court passing order of 
remand, finally disposing of rights of parties or of 
some of them leaving subsidiary questions consequent 
on final determination to be worked out later — Order of 
remand is final order.)] 

[6] Order merely giving direction as to procedure is 
interlocutory and not final. (Vol 12) 1925 Cal 867 
(859). (Compronoise not recorded and suit ordered to 
proceed as usual.)®(Vol 12) 1925 All 263 (264) : 47 AU 
336. (Direction to lower Court to rehear an application 
under 0. 22 B. 9.)® (1878) 1 Cal LB 364 (368) (Directions 
to proceed with execution.)® (Vol 6) 1919 Pat 383 (383, 
384) : 4 Pat L Jour 461. (Order directing execution.) , 

[7] Order which does not dispose of suit or pre- 
ceiliEg hut reserves some question for further deter- 
mination is not final. (1911) 13 Cal L Jour 90 (101)* 
(Order determining only question of law which afieots 
part of case and leaves other matters to be determined 
is not final.)® (Vol 1 )1914 Bom 6 (8) : 38 Bom 421. 
(High Court’s order refusing legal representative to be 
brought on record.)® (Vol 2) 1916 Cal 624 (624). (Bever- 
sal of order refusing injunction)® (Vol 13) 1926 Mad 
748’ (748). (Order holding the suit not to abate as re- 
gards settling of scheme.)®(Vol 11) 1924 Mad 701 (702)* 
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(Refusal to set aside order restoring suit to the file.)»J< 
(Yol 9) 1922 Pat 611 (613). (Order to join other joint 
decree-holders in execution case — High Court’s con- 
firming order). 

[8] An order appointing a receiver or refusing to 
appoint receiver is not final order. (1911) 13 CalL 
Jour 607 (608)4« (1895) 22 Oal 928 (930, 931)>a9 (Yol 20) 
1933 Pat 293 (294, 295) : 12 Pat 723»Ji (Vol 12) 1925 
Pat 173 (174, 176). 

[9] Order refusing leave to appeal in forma pau- 
peris or granting leave to sue in forma pauperis is 
not final. (Vol 29) 1942 Oudh 422 (423).'Ji (1904) 8 
Cal W N 296 (297) (PB). (Granting leave to sue.)<i» 
(vol 12) 1925 Oudh 548 (549) * (Vol 14) 1927 Pat 175 
(175, 176) : 6 Pat 67* (Vol 19) 1932 Rang 192 (192) : 
10 Bang 504.. 

[10] Second appeal rejected and dismissed for want 
of prosecution — Application for restoration also dis- 
missed — Order of &smissal of application is not final. 
(Vol 24) 1937 All 566 (667). 

[11] Order dismissing appeal as premature is no 
final order. (Vol 25) 1938 Oudh 107 (110): 14 Luck 13. 

[12] Order granting review is not final order. 
(Vol 19) 1932 All 318 (318) : 54 All 401* (Vol 10) 1923 
Mad 57 (57). 

[13] Appeal to High Court from order rejecting 
application to set aside caj parte decree — Order allowing 
appeal and setting aside ex parte decree is final order, 
(Vol 20) 1933 All 15 (17) : 54 All 941. 

[14] Order allowing appeal under S. 5, Limitation Act, 
is not final order ; but order refusing to allow would 
amount to final order. (Vol 13) 1926 Pat 102 (102), 

4. “Order passed on appeal.’* — [1] An order 
cannot be deemed to have been passed on fl<ppeal unless 
it is an order by a superior Court reversing, modifying, 
or confirming the order of an inferior Court. (1911) 13 
Cal L Jour 681 (682). 

[2] Expression final order passed on appeal** is 
not equivalent to final order passed in the exercise of 
final appellate jurisdiction, but implies orders disposing 
of an appeal at the hearing, (Vol 29) 1942 Oudh 362 
<365). 

What are not orders passed on appeal, — [3] Order 
refusing stay of execution under O. 41, B. 5. (1911) 13 
-Cal L Jour 681 (682). \ 

[4] Order of dismissal of appeal for non-prosecution. 
<Vol 29) 1942 Oudh 362 (365). 

[5] Order refusing to restore appeal dismissed for 
■default though passed in exercise of appellate jurisdio- 
■iion. (Vol 24) 1937 All 566 (566, 567) * (Vol 20) 1933 
All 453 (453) * (Vol 11) 1924 Rang 208 (208). 

[6] Dismissal of application to excuse delay in fil- 
ing application for re-hearing. (Vol 29) 1942 Mad 357 
<357). 

[7] Order direetiug final decree to be passed in ac- 
tcordanee with the preliminary decree passed by the 
Privy Council. (Vol 12) 1925 Ma.d 187 (187) * (Vol 19) 
1932 Bom 90 (92) : 55 Bom 785. (Decree passed after 
taking accounts in accordance with the directions of 
the Privy Council in its decree.) 

[8] An order refusing to extend time for deposit of 
■court-fees in an appeal. (Vol 6) 1919 All 331 (331). 

[9] Order rejecting an appeal for not furnishing secu- 
rity for costs under O. 41, B. 10. (1910) 13 Oudh Cas 
59 (60). 

[But see (Vol 19) 1932 All 312 (314) : 54 All 
:890.3 

^ [10] Order rejecting memorandum of appeal and 
disallowing application under S, 6, Limitation Act. (Vol 
^3) 1986 Oudh 110 (112, 113) : 11 Luck 599*(1908) 32 
, Bona 108 (109) * (Vol 29) 1942 Mad 357 (357). 


[But see (Vol 8) 1921 Cal 415 ^415, 416) * (Vol 4) 
1917 Lah 448 (448) * (Vol 13) 1926 Pat 102 (102).] 

[11] Order on revisional side is not one “on appeal,” 
(Vol 21) 1934 All 198 (200) * (Vol 13) 1926 All 202 
(202) : 48 All 226 * (Vol 30) 1943 Mad 614 (616) : I L 
R (1944) Mad 372 * (Vol 33) 1946 Oudh 101 (103, 104) 
: 21 Luck 43 * (Vol 23) 1936 Pat 465 (408) : 15 Pat 
659 * (Vol 26) 1939 Pesh 26 (27). 

[But see (1911) 13 Cal L Jour 90 (97) * (1911) 13 
Cal L Jour 688 (690).] 

[12] Order passed by single Judge exercising origi- 
nal jurisdiction is not one passed in appeal. (1872) 9 
Bom H C B 666 (566, 568). 

[13J Order rejecting application for review\ (Vol 1) 
1914 Oudh 41 (42) : 16 Oudh Cas 264. 

4a. Appeals from appellate orders where no 
second appeal lies. — [1] Provisions which preclude 
further appeal from various appellate orders deal only 
with appeals in British India and do not afiect the right 
to appeal to Privy Council. (1912) 15 Oudh Cas 55 (57)* 
(Vol 11) 1924 P 0 95 (100) : 20 Xag L B 33 : 51 Ind 
App 72 : 51 Oal 361 (P 0). 

[2] There is nothing in S. 104 to take away the 
general right of appealing to the Privy Council under 

S. 109. (Vol 11) 1924 P 0 95 (100) : 2Q Nag L R 33 : 
51 Ind App 72 : 51 Oal 361 (P C) * (1913) 40 Cal 635 
(647, 648] : 40 Ind App 140 (P C), (Appellate order 
setting aside or refusing to set aside a sale in execution 
is appealable.) 

[3] Order of District Judge under S. 4, Provincial 
Insolvency Act — Appeal to High Court under S. 75 — 
Appeal is maintainable to Privy Council. (Vol 21) 1934 
P C 81 (82) : 12 Bang 194 : 61 Ind App 158 (P 0) * 
(Vol 31) 1944 Sind 220 (221) ; I L R (1944) Kar 216. 

5. Any other Court of final appellate jurisdic- 
tion — [1] District Court sitting in appeal under S. 75^ 
Provincial Insolvency Act, is not Court of final appel- 
late jurisdiction — No appeal to Privy Council lies from 
its decision, whatever may be the value of subject- 
matter. (Vol 24) 1937 Mad 930 (932, 983). 

6, Certificate of fitness — Clause (c), — [1] Under 
S. 109 (o)^ Civil P. 0., a High Court can, if convinced 
that a ease is a fit one for appeal to the Privy Council 
graht leave to appeal in any case even upon a question 
of fact. It is not necessary that the order should be a 
final one. (Vol 6) 1919 Oudh 7 (8) * (Vol 2) 1915 Oal 
624(624). . 

[2J Clause (c) applies even to interlocutory orders in 
appropriate cases. (Vol 27) 1940 All 38 (39, 40) : I L R 
(1940) All 11. (Order superseding arbitration. )*(Vol 6} 
1919 All 31 (32) : 42 All 174. (Appeal under S. 109 
agaiuvst interlocutory orders should be allowed only 
when it will end litigation.) * (Vol 14) 1927 Oal 481 
(487, 488) * (Vol 9) 1922 Oal 130 (132, 134). (Inter- 
locutory order of general importance — Leave can be 
given) * (Vol 24) 1937 Sind 217 (217). 

[3] Litigation must not be made too expensive by 

granting leave. (Vol 23) 1936 Mad 311 (313) * (1910} 3 
Bur L Tim 93 * (1909) 13 Cal W N 1127 (1128). , 

[4] Power under Cl. (c) should be sparingly used. 
(Yol 14) 1927 Pat 363 (369) : 6 Pat 282 * (Vol 20) 1933 
All 4 (6) : 54 All 459 * (Vol 20) 1933 Oudh 394 (395) 
* (Vol 11) 1924 Pat 468 (471). 

[5] There is no right of appeal if the certificate 
granted by the High Court is obviously erroneous and 
does not satisfy the requirements of the statute. (1901) 
23 All 227 (232) : 28 Ind App 11 (P 0). 

[6] The mere existence of a substantial question of 

law does not give jurisdiction to grant leave to appeal 
under S. 109 (o). (Vol 32) 1945 Oudh 241 (241) : 20 
Luck 269 * (Vol 27) 1940 All 38 (39. 40) : I L B(1940) 
All 11*(1913) 15 Bom L R 1021 (1033)*CV ol 18) 1931 
Mad 642 (643, 644)*(Vol 30) 1943 Oudh 266 (268), ‘ 
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[See however (Vol 20) 1933 Lah 690 (692) ; 14 
Lah 609. (Substantial question of law not of general 
importance but as between the parties is sufficient.)] 

[7] Section 109 (c) contemplates special eases in 
which the matter in dispute is not measurable in money 
and the questions involved are of great public or private 
importance. (Vol 30) 1943 Mad 614 (616) ; I L E (1944) 
Mad 372'a&(Vol 8) 1921 P 0 25 (26) : 48 Ind App 31 : 44 
Mad 293 (PC)^(Vol 28) 1941 All 211 (212) : ILE (1941) 
All 364. (A refusal to stay criminal complaint is not a 
matter of great private importance to an accused in a 
contempt of court proceedings.) ^ (Vol 22) 1935 All 424 
(424) -SB (Vol 21) 1934 All 58 (60) : 56 All 277. (Ques- 
tion whether transaction can be split in two leases is not 
question of general importance.) ® (Vol 20) 1933 All 8 
(10) : 54 All 481 (Vol 7)1920 All 161 (162), (Interpreta- 
tion of Privy Council decisioa.)4<(Vol 20) 1933 Bom 260 
(262) (P (Vol 29) 1942 Cal 498 (505) (S B). (Suit for pro- 
perty only.)®«(Vol 21) 1934 Lah 515 (516). (Clause (c) ap- 
plies only where it is impossible to define in money value 
exact character of dispute.) »£< (Vol 14) 1927 Lah 181 
(182) : 8 Lah 269. (Leave to appeal to Privy Council in 
a ease under Income-tax Act, S. 66-A (2).) © (Vol 10) 
1923 Mad 602 (603). (Question of no general interest 
— ^Leave granted in other similar appeals is no ground 
for granting it.) ® (Vol 3) 1916 Mad 686 (687), (Where 
value is less, question of law of general interest must 
be involved.) * (Vol 16) 1929 Nag 336 (337). (Question 
whether Abidi year was previous year — Leave not 
granted.) (Vol 16) 1929 Nag 265 (266). (Question 
when debt becomes bad debt under Income-tax Act is 
of great importance to commercial public.) * (Vol 32) 
1945 Oudh 241 (241) ; 20 Luck 259 (Vol 30) 1948 
Oudh 266 (268). (Question must be of great public or 
private importance.) (Vol 29) 1942 Oudh 283 (285). 
(Where question involved is not of public importance 
leave can be given in exceptional cases where the dis- 
puted matter cannot be valued in money.) ^ (Vol 29) 
1942 Oudh 174 (177), (Bevision at applicant’s request 
treated as second appeal — Second appeal found not 
^ maintainable — Applicant held could not canvass main- 
tainability of revision before Privy Council — Case held 
did not come within S. 109 (c).) tP (Vol 27) 1940 Oudh 
378 (380) ; 15 Luck 716. (Question whether there can 
be adverse possession of mosque does not come within 
S. 109 (c).) ^ (Vol 26) 1939 Pat 564 (565). (Trial Court 
refusing to try issue as preliminary issue before going 
into merits— Order refusing to interfere in revision does 
not give rise to point of importance.) * (Vol 23) 1936 
Pat 465 (468) : 15 Pat 659. (Application under 0. 21, 
E, 100, Civil P. C,, in anticipation of delivery of posses- 
sion — Court deciding it under Er. 99 and 101 of O. 21, 
Civil P. 0. — Leave refused.) ^ (Vol 21) 1934 Pat 564 
(565) (Vol 22) 1935 Bang 113 (115) : 13 Bang 123. 
(Case involving determination of rights of large body of 
persons with regard to management of mosque — Ques- 
tion as to construction of trust deed — Leave granted.) 
© (Vol 10) 1923 Bang 71 (73) : 11 Low Bur Bui 335 
© (Vol 24) 1937 Sind 217 (218). (Question whether cer- 
tain tribal Chief residing within British territory is 
Buling Chief under Ss. 84 and 87, Civil P. C., is not of 
importance.) © (Vol 23) 1936 Sind 68 (69). (Beference 
by Income-tax Officer as to whether interest paid to 
partner on capital borrowed from him is allowable as 
deduction from profits earned and decision of Court on 
it — ^Leave refused.) 

[8] A question is of public importance if it affects 
large bodies^of persons or communities. (Vol 30) 1943 
Oudh 266 (268)©(Vol 15) 1928 All 220 (221); 50 All 640 
(64). (Question as to the law 
to inheritance of “lawajama” in Berar was 
: of public importance) © (Vol 29) 


1942 Oudh 362 (366)©(Vol 29) 1942 Oudh 283 (284)- 
(Agreement settling dispute between claimants of deceas- 
ed niahant— Question whether construction put by High 
Court on agreement is correct or not is not question of 
public importance) ©(Vol 28) 1941 Oudh 245 (246, 247) 
©(Vol 26) 1939 Oudh 224 (226) : 14 Luck 675. (Ques- 
tion depending upon interpretation to be put on previous, 
judgment of High Court said to be bar in 7'es judicata 
is not question affecting large body of public)© (Vol 8) 
1921 Oudh 30 (31) ©(Vol 15) 1928 Bang 187 (187) ; 6. 
Bang 43©(1918) 7 Sind L B 92 (94). 

[9] Point of general importance but settled by Privy 
Council decision — Certificate should not be granted. 
(Vol 16) 1929 All 339 (340, 341)© (Vol 16) 1929 Mad 
780 (781) © (Vol 29) 1942 Oudh 174 (177). 

[10] Full Bench decision of one High Court differing 
from that of another High Court— This fact is not suffi- 
cient to make case fit for appeal to Privy Council. (Vol 
24) 1937 Sind 217 (218) © (Vol 15) 1928 Mad 448(449). 

I8ee also (Vol 23) 1936 Pesh 194 (195) (No inconsis- 
tency in rulings of Court — Different High Courts hold- 
ing divergent views regarding similar matters is no 
ground for certifying case as fit one for appeal to Privy 
Council.)] 

[11] By private importance is meant private impor- 
tance to both parties to the litigation and not only to one 
of them. (Vol 30) 1943 Oudh 266 (268) © (Vol 11) 1924 
Mad 231 (231, 232) © (Vol 10) 1923 Mad 232 (233). 

[12] Mere fact that question raised in appeal affects 
third parties is no ground of fitness. (Vol 16) 1929 Mad 
696 (698). 

Questions held to he of public importance. — 

[13] (a) Contingent reversioner whether can apply to 
be made party after expiry of period. (Vol 21) 1934 
All 198 (201). 

(b) Eight of procession claimed by Mahomedans 
against Hindus. (Vol 17) 1930 All 121 (122) ; 52 Ail 
329. 

(c) Whether fraud of mortgagor in representing to 
registration officer that some property was within ita 
jurisdiction would vitiate mortgage when mortgagee is 
innocent. (Vol 6) 1919 All 34 (35) : 42 All 176. 

(d) The status of succession certificate-holder. (Vol 3)' 
1916 All 253 (253) ; 38 All 188. 

(e) The burden of proof of family necessity for a debt 
contracted by the manager of joint family and tho 
liability of mortgagor’s share alone for such debt, (1913) 
18 Ind Cas 305 (305, 306) (All). 

(f) Necessity of registering documents with option of 
re-purchase, (Vol 14) 1927 Bom 19 (20) : 50 Bom 753. 

(g) Form of ritual in an important public temple. 
(Vol 26) 1939 Mad 847 (848) : I L B (1939) Mad 967. 

(h) Question of jurisdiction of civil Court, (Vol 26) 
1939 Mad 96 (95). 

(i) Construction of an agreement between two rival 
temples belonging to two different sections of Hindu 
community about right of one of them to hold proces- 
sions in streets of Madras. (Vol 11) 1924 Mad 231 (232). 

(j) Whether certain 'kinds of permanent tenures in 
Malabar carry with them the incident of forfeiture on. 
alienation. (Vol 10) 1923 Mad 443 (444), 

(k) Question whether constitution of the community 
amounts to a trust or wakf. (Vol 15) 1928 Nag 202- 
(203). 

(l) The question whether in a suit for partition, tha 
value for purposes of appeal to the Privy Council is the, 
value of the entire property or the value of the share 
claimed. (Vol 22) 1935 Pat 266 (267). 

(m) Question whether accession to mortgaged pro- 
perty within the meaning of S. 70, T. P. Act, means 
accession by mortgagor or his representative or anyone 
whatsoever. (Vol 23) 1936 Bang 65 (66): 14 Bang 86. 
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110. In each of the cases mentioned in clauses (a) and (h) of section 109, the amount or 
Valm of subject-matter, value of the subject-matter of the suit in the Court of first instance^® 
must be ten thousand rupees or upwards, and the amount or value of the subject-matter in dispute 
on appeaP^ to His Majesty in Council must be the same sum or upwards, 

or the decree or final order must involve, directly or indirectly, some claim or question to or 
respecting property of like amount or value,® 

and where the decree or final order appealed from affirms^ the decision of the Court immediately 
below® the Court iDassiiig such decree or final order, the appeal must involve^® some substantial 
question of lawP® 

[1882— S. 596; 1877— S, 596; See 0. 45, Rr. 3, 4 and 5.] 


Section 109 (cofiitd.) 

Questions held not sufficient to justify grant of 

certificate, — [14] (a) No legal principle involved 

Concurrent findings of fact by lower Courts — Leave to 
appeal should not be granted. (Vol 28) 1941 P C 106 
(109) (PC). 

(b) Question whether omission to implead one plaln- 
tifi is fatal to appeal. (Vol 6) 1919 All 104 (104), 

(c) Question as to sufiicieney of evidence. (Vol 6) 
1919 All 97 (98). 

(d) Question whether interpretation of decree given 
by Court previously operates as res jitdioata, (1910) 8 
Ind Cas 485 (485) (All). 

(e) Right of party to open windows in loft or gallery 
in house. (Vol 16) 1929 Bom 341 (343) : 53 Bom 552. 

(f) Where the question is merely a matter of practice, 
such as an order for inspection of document. (1872) 9 
Bom H C R 398 (401, 402). 

(g) Whether a valid acknowledgment was given for 
the purposes of Art. 1 of Soh, I, Stamp Act. (Vol 11) 
1924 Mad 616 (617). 

(h) Question whether decision of Inam Commissioner 
or surveyor is binding on owners of estates. (Vol 10) 
1923 Mad 125 (126). 

(i) Decision relating to interpretation of Ss. 14 (4) (a) 
and 15, XJ. P. Encumbered Estates Act, and involving 
question whether in case of decretal debts law of 
“damdupat” was to be applied by Special Judge to 
future interest decreed by regular Court. (Vol 32) 1945 
Oudh 241 (241, 242) : 20 Luck 259. 

(j) Interpretation of Ss. 76 (h) and 77, T. P. Act. 
(Vol 31) 1944 Oudh 238 (239). * 

(k) Question of law that appellate Court under 0. 44, 
R. 2, Civil P. C-, had no power after directing enquiry 
into applicant’s pauperism by Subordinate Judge to 
reject his finding. (Vol 29) 1942 Oudh 422 (423). 

(l) Order reversing decision of lower Court refusing 
to set aside dismissal for default. (Vol 1) 1914 Oudh 
223 (225). 

(m) Decision on construction of a Tenancy Act inci- 
dentally affecting rights of holders of tenures. (Vol 8) 
1921 Pat 33 (34) : 6 Pat L Jour 125. 

(n) Question as to maintainability of suit to set aside 
decree obtained by perjured evidence. (Vol 7) 1920 Pat 
119 (120, 121). 

(o) Whether suit to set aside decree obtained by 
fraud was brought by person who was not party to suit. 
(1912) 5 Bur L Tim 13. 

[15] Decision of a ease likely to result in precedent 
governing numerous oases — It is fit case for appeal to 
Privy Council. (1913) 15 Bom L B 1021 (1033)4* (Vol 
10) 1923 Cal 451 (4^3)4* (Vol 10) 1923 Mad 125 (126)4* 
(Vol 30) 1943 Nag 76 (77) : I L R (1943) Nag 5804* 
(Vol 11) 1924 Oudh 81 (83)4' (Vol 23) 1936 Bang 65 
(65, 66) : 14 Rang 86. 

[16] No question of general principle involved — Cer- 
tificate should not be granted unless justified by excep- 
tional eiroumstanoes. (Vol 16) 1929 Oudh 243 (244)4 
(1939) 181 Ind Cas 947 (948) (P C) (Leave to appeal 


from decision of Federal Court — Special oireumstanees 
must be shown — Special circumstances will depend upon 
facts oi each case.) 

[17] Two inter-connected appeals — Leave to appeal 
to Privy Council granted in one — Leave should also be 
granted in another because the position of the party is 
likely to be imperilled if no such -leave were granted to 
him. (Vol 33) 1946 All 184 (187, 189)4 (1910) 5 Ind 
Gas 583 (583, 584) (All) 4(Vol 6) 1919 Cal 118 (119, 
120 ). 

[18] Orders suspending advocates from practice — 
Practice of Allahabad High Court is to grant leave to 
appeal. (Vol 24) 1937 All 167 (168): 38 Ori L Jour 4104 
(Vol 21) 1934 All 898 (901) : 56 All 7024 (Vol 20) 1933 
All 225 (2*26) : 55 All 246. 

[19] Action 109 (c) is not applicable to any matter 
of criminal jurisdiction. (Vol 18) 1931 Sind 120 (120) 
(Order directing prosecution for criminal offence is 
more of criminal nature than of civil.) 

[20] Order by High Court against order of District 
Judge in insolvency proceedings — Appeal to Privy 
Council — Leave for — Case must fall under S. 109 (a) — 
Section 109 (c) cannot apply. (Vol 31) 1944 Sind 220 
(221, 222) : I L R (1944) Ear 216. 

7. Original side orders of High Court.— [1] 
High Court refusing to issue writ of certiorari to the 
Board of Revenue against enhancement of rent under 
Ch. 11, Madras Estates Land Act — EKgh Court’s order 
comes under S. 109 (b) and permission could be granted. 
(Vol 25) 1938 Mad 722 (722, 723) : I L B (1938) Mad 
816. 

SECTION 110 — SYNOPSIS 

1. Affirmance — Meaning of. 

2. Applicability, object and scope. 

3. Concurrent findings of fact. 

4. Consent decree — See Note 2 on S. 96. 

5. Consolidation of appeals — See Notes on 0. 45, 

R.4. 

6. Cross-appeals. 

7. Date of valuation . 

8. ‘^Decree or final order must involve ... like 

amount or value". 

9. “Immediately below". 

10. “Involve". 

11. Leave to appeal to Privy Council in forma 

pauperis — See Notes on 0. 44, R. 1. 

12. Leave to appeal under Cl, 39, Letters Patent 

— See Notes on Cl. 39, Letters Patent (Cal). 

13. Mesne profits, interest and costs after date 

of suit. 

14. Several appeals from single decree. 

15. Substantial question of law. 

16. Valuation of subject-matter in Court of first 

instance. 

17. Valuation of subject-matter in dispute on 

appeal. 
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1. Affirmance — Meaning of — [1] The question 
whether the judgment of the High Court is a judgment 
of affirmance or not does not depend upon whether the 
appellant is the plaintiff or the defendant; it depends 
upon whether the judgment of the Court is one affirming 
the judgment of the lower Court, It is immaterial 
whether the effect of the modification is in favour of the 
appellant or adds to his detriment. (Vol 20) 1933 Pat 
262 (262). , ^ 

[2] The “affirmance of a decision” means the affir- 
mance of the decree and not necessarily of the judg- 
ment; judgment means the statement of the grounds on 
which the decision is based. Appellate decree is a decree 
of affirmance though based on grounds different from 
those adopted by the lower Court. (1903) 25 All 109 
(114) : 30 Ind App 35 (PC.) ^ (Vol 20) 1933 Lah 690 
(691): 14 Lah 609 (Vol 31) 1944 Mad 269 (270, 271): 
I L R (1944) Mad 890, (Fresh right given by new Act 
Trial Court and High Court differing whether peti- 
tioner is entitled to benefits of Act but High Court dis- 
missing appeal.) I® (Vol 14) 1927 Oudh 635 (535)'5&(Vol 12) 
1925 Oudh 219 (220) (Vol 20) 1933 Pat 703 (704) 
(SB) * (Vol 11) 1924 Pat 468 (470). (Notwithstanding 
absence of concurrent findings of fact» decree may be 
affirming.) ® (Vol 10) 1923 Bang 66 (56) : 11 Low Bur 
Bui 410. 

[3] Any variation in decree is not enough to take it 
-out of S. 110, last para — “Decree” and “decision” in 
8. 110 used in connection with the High Court and 
lower Court respectively do not mean the same thing— 
Decree of High Court held one of affirmance of lower 
Court. (Vol 30) 1943 Mad 67 (68). 

[4] The words “affirms the decision of the Court 
immediately below’ ’ relate of the subject-matter of the 
suit and therefore there is no right of appeal when the 
two Courts differ only as to costs. (1907) 10 Oudh Cas 
65 (68) (Vol 30) 1943 All 358 (360) : I L R (1943) 
All 840. (Variation in matters of costs only is not decree 
of variance.)^ (Vol 9) 1922 Cal 316 (316, 317)»i<(Vol 29) 
1942 Mad 368 (369) * (Vol 21) 1934 Oudh 433 (434) 
(Vol 16) 1929 Oudh 43 (44)*J«(Vol 20) 1933 Pat 703 (704) 
(S B) * (Vol 30) 1943 Pesh 81 (81). 

[5] A decree of the High Court dismissing an appeal 
for default is a decree affirming the decision of the 
Court below. (Vol 2) 1915 All 827 (327). 

[6] Order of dismissal of appeal for non-prosecution 
affirms decision of Court below. (Vol 29) 1942 Oudh 362 
(365) ^ (1898) 20 All 367 (369) (Vol 13) 1926 Rang 
111 (112) : 3 Rang 666. 

[7] A decree of the High Court dismissing an appeal 
on account of insufficiency of court-fee is one affirming 
the decree of the first Court, (Vol 6) 1919 Lah 65 (65) : 
1 Lah 220. 

[8] Order dismissing appeal for appellant’s failure to 
furnish security for costs amounts to affirming decision 
of Court below. (Vol 19) 1932 All 312 (314) : 54 All 
390 (outer) ^ (Vol 1) 1914 All 54 (54) : 36 All 326. 

[9] High Court’s decree reversing lower Court’s deci- 
sion in part and maintaining it with regard to remain- 
der of claim — High Courtis decree cannot be said to 
affirm lower Court’s decision — * Appeal to His Majesty 
is competent even on points of concurrence between lower 
and appellate Court without showing substantial question 
of law. (Vol 28) 1941 Pat 269 (276) : 20 Pat 459 (B B). 
((Vol 23) 1936 Pat 553; 15 Pat 637, overruled.) (Vol 33) 
1946 All 262 (263, 266) * (Vol 10) 1923 Cal 215 (216). 
(Decree affirming decree of the Court below with vari- 
ation is not a decree of affirmance.) (Vol 6) 1919 Cal 
118 (119, 120) ® (Vol 3) 1916 Mad 670 (670) © (Vol 16) 

, ,„ 5 ^m Pat 661 (664) : 9 Pat 558. (Part of decree affirmed 
,*%4jpaai,vari^ — Appeal is not limited to part varied.) 
® (^4 m) li943 Pesh 45 (46). 


[10] Decree or order partly maintaining lower Court’s 
decision and partly revei*sing it— Appeal to His Majesty 
in Council confined only to part of decree or order 
which has been affirmed — Decree or order is one of 
affirmance. (Vol 31) 1944 Lah 458 (460) : I L R (1945) 
Lah 242 (FB) (Vol 5) 1918 All 245 (246). (Leave 
cannot be granted in respect of part affirmed if no ques- 
tion of law is involved.) (Vol 16) 1929 Bom 359 (360) 
^ (Vol 22) 1935 Cal 146 (146) : 62 Cal 257. (Appellate 
Court modifying original decree upon single point in 
appellant’s favour — ^He has no right to appeal on other 
points.) ^ (Vol 24) 1937 Lab 761 (764). (Leave cannot 
be granted to agitate the confirmed portion of the 
decree.) (Vol 2) 1915 Lah 113 (114) : 1915 Pun Re 
No. 22 * (Vol 23) 1936 Mad 881 (883) : I L R (1937) 
Mad 121. (Appellate Court reversing decree upon single 
point — Reversal in applicant’s lavour — He cannot, 
because of the reversal, have right to appeal on points 
on which lower Courts have eoneurred — What is to 
be regarded is not decision as whole but decision as it 
affects subject matter in dispute.) ^ (Vol 16) 1029 Mad . 
827 (827) (Vol 13) 1926 Nag 245 (245). 

[11] Suit for possession decreed subject to a grant of 
maintenance of Rs. 800 a year to defendant — On appeal 
High Court increasing amount to 1200 a year — Leave 
should bo granted even if no substantial question of 
law is involved. (Vol 12) 1925 P C 60 (60) ; 51 Cal 969: 
61 Ind App 319 (P C). 

[12] High Court modifying trial Court’s decree in 
appellant’s favour — Appellant can challenge High 
Court’s decision by appeal to Privy Council where the 
amount involved is Bs. 10,000 or upwards. (Vol 28) 
1941 All 66 (67, 88) ; I L R (1941) All 180 (F B). 
((Vol 26) 1939 All 723, overnilod.) 

[13] High Court varying decree in plaintiff’s favour— 
Decree is not one of affirmance and plaintiff is entitled 
to ai)peal as of right even if no substantial question of 
law is involved. (Vol 25) 1938 Lah 836 (837, 838). 

[14] Lower Court’s decree affirmed but modified 
with one variation by the consent of the appellants — 
Latter appealing to Privy Council must show that 
substantial question of law is involved. (Vol 8) 1921 
Cal 81 (82, 83). 

[15] Partition suit — Lower Court granting oortain 
share — ^High Court on appeal increasing it -No furthet 
grievance left in that matter — Substantial question of 
law must be shown before the points on which both 
Courts have been in agreement can be disputed. (Vol 14) 
1927 Cal 543 (544, 545). 

[16] A decree of High Court affirming a decree for 
redemption passed by a lower Court but fixing a later 
date for redemption and allowing the interest at bond 
rate to run from the expiry of the date fixed by lower 
Court till the date fixed by the High Court, does not 
make the decision one of reversal. (Vol 15) 1928 Pat 190 
(191) * (Vol 14) 1927 Pat 379 (381). (Mortgage deoree- 
Period of grace extended — Order is not of reversal.) 

[17] Alteration incidental or unsubstantial — Decree 
is one of affirmance. (Vol 16) 1929 Pat 561 (564) : 9 
Pat 558. 

[18] Several decisions in respect of several subject- 
matters — Decree embodying those decisions should not be 
regarded as one and entire. (Vol 25) 1938 Mad 631 (633). 

[19J Modification of lower Court’s decree by High 
Court of pecuniary nature in appellant’s favour — It id- 
variation of lower Court’s decree — B*at appellant cannot 
make that ground for appeal to Privy Council on 
grounds unconnected or dissociable from those in which 
Courts were of one mind. (Vol 19) 1932 Nag 118 (119) : 
28 Nag L R 142. 

[20] High Court affirming lower Court’s decree ex- 
cepting a slight modification as to rate of interest in 
favour of applicant — Decree is one of affirmhnoe and 
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applicant is not entitled for leave lo appeal. (Vol 9) 
1922 All 89 (89, 90) ; 44 All 200 ^ (Yol 39) 1942 Oudh 
478 (479): 18 Luck 457. 

[21] Suit on mortgage deed — Claim decreed but 
interest after institution of suit disallowed — Appeal by 
mortgagor — Cross-appeal against disallowed interest by 
mortgagee — Decree as to interest modified in favour 
of mortgagee — Decree is not affirmed. (Vol 16) 1929 
Pat 561 (563) : 9 Pat 558. 

[22] In the following oases the decree has been 
held to be one of affirmance; (Vol 26) 1939 All 
723 (724). (High Court increasing amount granted 
by lower Court under Land Acquisition Act.) 4* (Vol 9) 
1922 All 243 (244). (Modification in favour of ap- 
plicant — Other portions concurrent.) ^ (Vol 3) 1916 
Cal 9-73 (973) : 43 Cal 90. l Decree of lower appellate 
Court set aside by single Judge of High Court — 
Beversal of his judgment by High Court under CL 15 
of Charter, has effect of affirming decision of lower 
appellate Court.) ^ (Vol 31) 1944 Lah 329 (335) : I L It 
(1945) Lah 156 (P B). (Suit under S. 92, Civil P. C. — 
High Court in second appeal upholding concurrent 
findings of lower Courts as to nature of trust — Variation 
of lower Court’s decision being merely due to voluntary 
relinquishment of relief sought for before and granted 
by lower Court — High Court’s decree hold one of 
affirmance and not of variation.) 68 (Vol 24) 1937 Lah 
712 (714) : I L B (1937) Lah 268. (Appellate decree 
modifying lower Court’s decree only on single point not 
disputed in either Court — Point decided completely in 
favour of applicant ) © (Vol 17) 1930 Lah 102 (103) : 
10 Lah 688. i Decree based on award not in conformity 
with award technically as part unenforceable duo to lapse 
of timo^ being omitted — On appeal doci'GO made in 
conformity with award by modifying decree of trial 
Court -No^ substantial alteration — No question of law 
— Decree is one of affirmance.) ® (Vol 16) 1929 Nag 85 
(87). (Trifling account adjustments made — Judgment 
agreeing with findings of the Court below.) * (Vol 31) 
1944 Oudh 295 (295) : 20 Luck 256. (Ajipeal and cross- 
objections — Appeal dismissed, cross-objections allowed 
and lower Court s decree modified by High Court.) 
(Vol 27) 1940 Oudh 397 (399). (High Court going into 
evidence regarding possession and concurring with trial 
Court and rejecting appeal — Order held order of 
affirmance.) * (Vol 23) 1936 Pat 553 (554, 555) ; 15 
Pat 637. (Suit for possession— Trial Court holding that 
plaintiff yras entitled to recover possession and defen- 
dant’s payment of certain sum was forfeited — High 
Court, on appeal, affirmed judgment as regards main 
question but reversed it as regards sum.) * (Vol 9) 1922 
Pat 555 (556). (Lower Court finding no necessity for 
whole alienation — High Court finding no necessity 
only for portion — Decree varied — Decree is one of 
affirmance.) 

[23] In the following eases the decree has been 

held to be not one of affirmance; (Vol 19) 1932 
All 65 (67) : 54 All 146 (S B). (Cross-objection of 
small value filed in appeal valued at over Bs. 10,000 
allowed, but appeal dismissed — Decree drawn up 
varying decree of Court below does not affirm 
decree and appellant has right of appeal under S. 110.) 
® (Vol 8) 1921 All 270 (271) 43 All 220. (High 

Court’s decree confirming finding as to defendant’s 
liability but slightly altering amount due.) * (Vol 22) 
1935 Cal 250 (251). (High Court decree modifying lower 
Court decree thereby reducing liability of appellant 
under decree.) (Vol 24) 1937 Mad 964 (965). (In suit 
for possession and accounts, trial Court decreeing 
plaintiff’s claim to ono fourth share and ordering 
-partial account — High Court dismissing plaintiff’s 
iclaim with regard lo onc-fourth share and so not de- 


ciding defendants’ liability to account — Judgment of 
High Court held one of reversal on question of ac- 
counts.) (Vol 19) 1932 Mad 46 (48). (Decree for 
payment of certain amount after taking accounts is one 
and not series of decrees — Higb. Court’s decree not 
entirely affirming the decision of the Court below — 
Decree is not one of affirmance.) © (1911) 9 Ind Cas 
1040 (1040) I Oudh), (Decree varied only in one parti- 
cular.) (Vol 22) 1935 Oudh 489 (490) : 11 Luck 320. 
(Decision of trial Court relating to question of adoption 
and also value of movables— On appeal decision relating 
to adoption against defendant upheld but value regard- 
ing movables modified.) (Vol 15) 1928 Pat 609 (611). 
(On main question Court affirming decree of trial Court 
but sotting aside finding as to undue influence and on 
question of deed being illusory.) 

2. Applicability, object and scope — [1] The 
jirovisions of this section do not apply to Courts 
constituted under the Provincial Small Cause Courts 
Act, 1887, or under the Bcrar Small Cause Courts Law, 
1905; see section 7 (b), 

[2] The object of the section is not to encourage 
appeals to Privy Council where value of subject-matter 
is small. (1901) 23 Alf 227 (231, 232) : 28 Ind App 11 
(P C). 

ISee also (Vol 17) 1930 All 37 (37, 38) : 31 Od. L. 
Jour 301. (Object of B. 310 is to offer protection to 
public.)] 

[3] The terms of the section should be strictly 
construed. No real mischief can arise from not allowing 
a very wide construction of the section inasmuch as 
eases not coming within the section, if worthy of being 
tried by a higher tribunal, can always be dealt witli 
under S. 109 (o). (Vol 12) 1925 P 0 159 (160) : 52 Cal 
650 : 52 Ind App 207 (l> (Vol 19) 1932 Mad 46 
(52). (High Court is bound by plain words of S. 110.)'J» 
(Vol 25) 1938 Kang 415 (416). (Value of subject-matter 
not upwards of Bs. 10,000 but shown to be about Ks. 
9750— Questions of law involved— Leave under Sec- 
tion 109 (c) should be granted.) 

[4] Judgment of reversal — Appealability depends on 
its being decree or final order and the value being 
Bs. 10,000, or upwards. (Vol 29) 1942 Cal 537 (537)5» 
(1902) 24 All 174 (177) : 39 Ind App 40 (PC). 

[5] The word “and’* in, the first paragraph of section 
110 cannot be read as “or”. (1902) 24 Ail 174 (177) : 
29 Ind App 40 (P 0). 

[6] Loss or detriment suffered by applicant by 
decree which cannot be estimated in money or by 
pecuniary standard— S. 110 does not apply. (Vol 22) 
1935 Bang 113 (114) ; 13 Bang 123. 

[7] That large stakes are involved in appeal is noc 
by itself ground for granting leave. (Vol 29) *1942 Mad 
368 (369). 

[8] Order in the insolvency — Appeal to Privy Council 
lies if conditions prescribed in that behalf under the 
Civil P. C are satisfied. (Vol 21) 1934 Bang 292 (293) : 
12 Band 355. 

[9] 9. 66A of the Income Tax Act excludes from 
right of appeal cases which fall within requirements of 
9. 110. (Vol 16) 1929 Nag 336 (337). 

[10] Ss. 5 and 12 of the Limitation Act do not 
apply to applications under this section. (1906) 28 All 
391 (392), 

3. Concurrent findings of fact.— [1] Privy Coun- 
cil will not interfere with concurrent judgments of the 
Courts below on matters of fact unless there has been 
miscarriage of justice or violation of principles of law or 
procedure. (1901) 28 Cal 1 (4) : 27 Ind App 160 (I* 0)i3E» 
(Vol 18) 1981 P C 68 (69) (P C)* (1901) 25 Bom 332 
(336) (P 0). (No appeal lies when there are concurrent 
findings upon questions of fact and when upon such 
findings no question of law arises).’!* (1903) 30 Cal 303 
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(SOS, 309) : 30 Ind App 41 (PC). (The rule is none the 
less applicable though the Courts may not have taken 
precisely the same view of the weight to be attached to 
each particular item of evidence — Subordinate Judge 
relying on oral testimony whilst High Court relying on 
documentary eviclencc.)'3&(1891) 18 Cal 23 (30) : 17 Ind 
App 122 (P C). 

[2] Leave to appeal — Concurrent finding, but for 
different reasons — Leave will not be granted. (Vol 14) 
1927 Mad 443 (444). 

[3] The principle underlying S. 110 is that when two 
Courts have concurred on a finding of fact that finding 
cannot again be attacked. (Yol 19) 1932 Lali 121 (122): 
13 Lah 338. 

4. Consent decree. — See Kote 2 on S. 96. 

5. Consolidation of appeals. — See notes on 
0. 45, B. 4. 

6. Cross-appeals — [1] Two cross appeals filed in 
High Court separately disposed of — ^Plaintiff’s appeal 
dismissed— Defendant’s appeal allowed — Merely by fact 
of allowing cross appeal by defendant, decision in x>lain- 
tiff’s appeal which is dismissed does not cease to be one 
of affirmance. (Vol 22) 1935 All 374 (377) : 67 All 873 
(F B)* (Vol 5) 1918 All 245 (246)'3& (Vol 24) 1937 Lah 
916 (917). (That a composite decree is prepared in both 
appeals does not make any differenoe)»2& (Vol 28) 1941 
Mad 227 (22S). ((Vol 13) 1926 Mad 1024 followed).^* 
(Vol 25) 1938 Mad 698 (699). 

[2] ^Plaintiff suing trustee for genteral account — 
Plaint alleging eight specific charges of malversation — 
These charges forming subject-matter of trial in lower 
Court— Lower Court deciding some charges in favour of, 
while others against, trustee — Trustee appealing and 
plaintiff filing cross-objections — High Court holding 
that no liability for general accounts lay and dismiss- 
ing whole suit — Appeal and cross-objections cannot be 
treated as independent appeals, for charges of malversa- 
tion were not independent but particulars of claim for 
general account and High Court’s decree cannot be split 
up so as to say that one part was affirming while other 
reversing judgment. (Vol 16) 1929 Mad 429 (431) : 52 
Mad 521. 


[3] Mortgagee succeeding in his mortgage suit except 
on question of interest — Both mortgagor and mortgagee 
app^ing to High Court — Mortgagor’s appeal dismissed 
ana that of mortgagee accept^ — Mortgagor applying 
for leave under S. 109 — Held that as the decree was 
varied not on his but mortgagee’s appeal, leave could 
not be granted unless a substantial question of law was 
‘shown to be involved. (Vol 17) 1930 Lah 554 (555, 556): 
11 Lah 466. 


[4] Suit on mortgage-deed— Claim decreed but in- 
terest after institution of suit disallowed — Appeal bj 
mortgagor — Cross-appeal by mortgagee against dis- 
allowance of interest — Decree as to interest modified ir 
favour of mortgagee— Decree is not affirmed. (Vol 16’ 
1929 Pat 561 (663) : 9 Pat 568, 

[6] Where High Court while decreeing plaintiff’s 
clMm for royalty gave an adverse decision as to his 
title to lan&, and defendants preferred an appeal tc 
Privy Council on the ground of valuation, plaintiff was 
allowed to prefer a cross-appeal as there were impor- 
tant questions of law. (1936) 62 Cal 992 (997). 

7. Date of valuation. — [1] Material date foj 
determining amount or value of subject-matter in tria’ 
Court IS date of institution. (Vol 18) 1931 P C 125 (126 
127) (PC) ®(Vol 23) 1936 Lah 31 (32) ©(Vol 24) 193’3 

65 (65) : 12 Bam 
*^1 •'^2] : 11 Low Bur Bui 386 
12J Material date for determination of value of sub- 
ject-matter in dispute on appeal to Privy Council u 
value at date of decree and not at institution of suit. 


(Vol 4) 1917 Cal 496 (496, 497) : 44 Cal 119 ^^(Vol 7) 
1920 Bom 418 (419) : 44 Bom 104 ©(Vol 19) 1932 Lah 
526 (527) © (Vol 16) 1929 Nag 75 (76, 77) © (1921) 60 
Ind Cas 523 (624) (Pat). 

8. '‘Decree or final order must involve 

like amount or value.” — [l]Two sets of conditions in 
two paragraphs of S, 110 are alternative and mutually 
exclusive — Condition in paragraph 2 is independent 
and self-sufficient and is not dependent on fulfilment 
of both or either of conditions in paragraph 1 — Bight of 
appeal exists even on fulfilment of condition in para- 
graph 2 only. (Vol 24) 1937 All 169 170 (171) : IL B 
(1937) All 405. 

[But see (Vol 10) 1923 Bang 71 (72, 73) : 11 Low 
Bur Bui 335. (Para 2 is alternative to the second restric- 
tion in the first i^ara of the section. To read it other- 
wise is to render the provision as. to the value of the 
subject-matter in the Court of first instance a dead 
letter.)] 

[2] Though value of property actually involved in 
litigation was less than Rs. 10,000, decision of High 
Court held affected interest of person in his entire pro- 
perty worth more than Es. 10,000 — Such person aggriev- 
ed by High Court decision held entitled to certificate 
under second clause of Section 110. (Vol 26) 1939 Mad 
742 (743) : I L B (1939) Mad 838. 

[3] Decree for ejectment after removing structure — 
Suit valued at Bs. 330— If loss to defendant on account 
of decree is Rs. 10, 000 or upwards, he is entitled to 
appeal under S, 110 (2). (Vol 32) 1945 Bom 113 (114, 
116) : I L B (1945) Bom 268. 

[4J Words “some claim or question to or respecting 
property” in S. 110 (2) mean claim or question to or 
respecting property additional to or other than actual 
subject-matter in appeal. (Vol 24) 1937 Bom 826 (329); 
I L R (1937) Bom 402 © (Vol 20) 1933 All 177 (177) : 
54 AU 868. (Overruled in (Vol 31) 1944 P 0 85 ; 71 Ind 
App 142 : ILR (1944) Bom 745 ; ILB (1944) Kar P C 
236 (P C) on another point)© (Vol 16) 1929 Nag 75 (77) 
© (Vol 8) 1921 Low Bur 48 (48) ; 11 Low Bur Bui 152, 
(Para. 2 deals with property outside the subject-matter 
in dispute). 

[5] A suit is not said to involve claim indirectly 
simply because similar questions may arise in other 
estates or in connection with other like things in the 
same province. If the decision of an issue in a parti- 
cular case makes the decision of the same issue in other 
case res judicata or some such similar connection can 
be shown then alone the value of other disputed matters 
may be taken into account. (Vol 16) 1929 Mad 780 
(780) © (Vol 5) 1918 Mad 1178 (1179). 

[6] Not clear on the record whether judgment will 
govern other similar deeds like the one in suit— Property 
covered by the other deeds is not part of the subject- 
matter. (Vol 10) 1923 Cal 451 (452). 

[7] Suit relating to land valued at Bs. 1000 — Other 
lands having same history and exceeding Bs. 10,000 in 
value likely to be affected by decision — No right of 
appeal under para 2, (Vol 2) 1915 All 446 (446). 

[8] Execution — Sum in dispute realised in execution 
Bs. 1,300 — Further applications time-barred — Leave 
cannot be granted though the sum yet to be realised 
was Rs. 10,000. (Vol 9) 1922 Pat 611 (613). 

[9] Decision on question of impartibility raised as 
bar to suit for partition is one which affects whole 
estate notwithstanding that the judgment could take 
effect as res judicata between parties to litigation. (Vol 
22) 1936 Pat 266 (267). 

[10] Value of subject-matter in dispute in appeal 
admittedly below Bs. 10,000 — Value more than 
Bs. 10,000 if another pending appeal by party 
affected by decree is taken into consideration — * 
Decision in appeal for which leave is sought, not having 
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any effect on other appeal either by way of res judicata 
or in any other way — Order passed in appeal cannot be 
held, directly or indirectly, to involve claim or question 
to or respecting property involved in other appeal. 
(Vol 24) 1937 Lab 95 (96). 

[11] Claim on legacy — Decision as to, from what 
source it should be paid — No right of appeal on ground 
• that decision may affect other legatees whose claims 
may exceed Bs. 10,000. (Yol 5) 1918 Mad 1178 (117S, 
1179). 

[12] Under S, 110 (2), Civil P. C., the question 
directly or indirectly involved must be one between the 
parties to the suit in which the appeal is taken. (1913) 
1913 Pun L B No. 340 : 1913 Pun Be No. 90 ^ (1902) 
24 AU 236 (238). 

[13] Words “must involve directly or indirectly some 
'Claim or question to or respecting property of Bs. 10,000 
or upwards in value” refer to suits in existence and not 
to prospective suits. (Vol 20) 1933 All 8 (10) : 54 All 
■431 * (Vol 9) 1922 Mad 34 (34). 

[14] A claim or question which is not essential or 
relevant for the decision or is too remote or is in 
^j7'ejmo ftituri and may never materialize cannot be 
said to be involved directly or indirectly in the decree 
or order. (Vol 30) 1943 Oudh 266 (268) 3* (Yol 16) 1929 
Nag 85 (86) (Claim in suit for less than Be. 10,000 — 
Eludings on questions relating to other property valued 
at more than Bs. 10,000 recorded but not necessary for 
decision of suit — Subject matter of suit is not more 
than 10,000). (Vol 23) 1936 Oudh 181 (182):12 Luck 
27. (No appeal to Privy Council lies in respect of pro- 
perty for which no claim has ever been made), © (Vol 
13) 1926 Bang 128 (128). (Words “directly or indirectly’* 
•do not cover distinct claim to which irrelevant reference 
is made in the plaint), 

[15] Claims indirectly connected With ‘subject ipatfeer 
of main suit — Adding claims to make up prescribed 
valuation — Indirect relation must not be too remote 
— Phrase “directly or indirectly” refers to existing suits 
— ^Indirect relation must be decided from actual oir- 
ciimstances — Possible further suits may be considered 
if res judicata affects them. (Vdl 23) 1936 Lah 31 (83). 

[16] Leave to appeal — Decree for small property — 
Merely incidental finding as to large property cannot 
make decree ihvolve indirectly question regarding large 
property. (Vol 10) 1923 Mad 125 (126, 127, 128). 

[17] Case involving nothing beyond the subject- 
matter of suit — 2nd para of S. 110 does not apply. 
Both conditions mentioned in para 1 should be satisfied. 
(Vol 8) 1921 Pat 229 (231) : 6 Pat L Jour 596. 

[18] Paragraph 2 means that the suit must, to satisfy 
the conditions, involve rights and claims to property 
which rights and claims are worth Bs. 10,000 and 
onwards and not that the rights affect properties whose 
value isBs. 10,000 and upwards. (Vol 29) 1942 Oudh 174 
(176)© (Vol 5) 1918 Mad 632 (633). (“Property” means 
rights in property inferior to full ownership where such 
inferior rights alone are subject-matter in dispute.)© 
(Vol 28) 1941 Oudh 407 (408, 409) ; 16 Luck 737. 

[See also (Vol 15) 1928 Pat 191 (192) (Dispute 
between riparian owners as to right to water.)] 

[19] The second danse of S. 110 might apply if the 
matter in dispute is incapable of valuation as in the 
case of easements. In such a case the value of the 
matter in suit to the applicant should be considered. 
(Vol 13) 1926 Bang 138 (139) ; 4 Bang 92 (Bight to 
fioat logs in stream.) 

[20] Easement — Value less than Bs. 10,000 — 
Property affected more than Bs. 10,000 in value — No 
I'i^ht of appeal to Privy Council exists. (Vol 8) 1921 
Bom 266 (267) © (Vol 16) 1929 Bom 841 (342) : 53 


Bom 552. (Value of easement and not of whole property 
is to be taken.) 

[21] Applicant in appeal from order in insolvency 
must suffer a loss of Bs. 10,000 or upwards — Value of 
whole property involved is immaterial, (Vol 21) 1934 
Bang 292 (294) : 12 Bang 355. 

[22] Certain suits for declaration of ownership were 
tried together and were valued in all above Bs. 10,000. 
They being dismissed, an appeal was filed to the High 
Court in respect of one suit in which the claim was. 
above Bs. 5,000, On the appeal being allowed, defendant 
applied for leave to appeal to Privy Council as a claim or 
question to property above Bs. 10,000 was involved. 
Leave was not granted as the value of the defendant’s 
interest was less than Bs. 10,000. (Vol 2) 1915 All 486 
(488). 

[23] To determine the value prescribed by S. 110 of 
the Civil P. C. the decree has to be looked at, as it 
affects the interests of the parties prejudiced by it. 
Where the detriment to the party seeking relief is 
estimated at less than Bs. 10,000 then the matter in 
dispute in appeal is not of the prescribed value and the 
decree itself does not involve any claim or question to 
or respecting property of the prescribed value, (Vol 6) 
1919 Pat 305 (307) : 4 Pat L Jour 415. 

[24] Bight of way declared over land worth Bs. 1,500 
forming part of land worth Bs. 10,000 — Decision does 
not affect property worth Bs. 10,000. (Yol 15) 1928 Mad 
785 (785). 

[25] Where subject-matter of dispute is merely nature 
of tenancy, value of which is only Bs. 4,000, no right of 
appeal to Privy Council lies although tenancy affects 
property worth more than Bs. 10,000. (Vol 17) 1930 
Bom 609 (611)© (Vol 10) 1923 Lah 286 (287.). (Suit for 
ejectment — Question in dispute was whether defendant 
was permanent tenant or tenant at will — No claim to 
buildings erected on the site by defendant — Value of 
buildings not to be taken into account.) 

[26] Suit for declaration that certain property could 
not be attached and sold in execution of certificate as 
same belonged to plaintiff — Suit valued at Bs. 7699 for 
which certificate was issued— Suit decreed by trial Court 
but dismissed on appeal by High Court — Appeal also 
valued at Bs. 7699 — Property in respect of which 
certificate was issued worth more than Bs. 10, 900 — 
Case held fully covered by S. 110 (2). (Vol *.28) 1941 
Pat 288 (288), 

[27] Suit for partition of property worth more than 
Es. 10,000— Decree of High Court declaring plaintiff’s 
share to be of value less than Bs. 10,000 — Leave by 
Defendant to appeal to Privy Council challenging decree 
— Case does not come under cl. (2). (Vol 25) 1938 Mad 
666 (667) : I L B (1938) Mad 923. 

[28] Trial Court gave a decree for partition — High 
Court reversed the decree and dismissed the suit — 
Value of the property to be partitioned over Es. 10,000 
— Held value of the subject-matter of the suit is tho 
value of the whole of the estate which it sought^ to 
partition, and not merely of the particular share which 
one of the parties may claim — Leave for appeal to 
Privy Council can be granted, (1906) 3 Cal L Jour 257 
(259), 

[29] Partition suit — Decree affecting plaintiff’s 
share and also that of some of the defendants whose 
interests will bo finally’ determined by appeal — Value 
is of the whole property. (Vol 8) 1921 Pat 602 (604). 

[dO] Partition suit — Value of share of plaintiff — 
Subject-matter less than Bs. 10,000 — Decree in favour 
of plaintiff and defendant brother — Appeal to High 
Court by other defendants — Decree reversed—Applioa- 
tion by both for leave to appeal to Privy Council— I^va 
held could bo granted as decree of High Court involved 
question respecting property of value of Bs. 10,000 or 



744 


[THE CODE OF] CIVIL PEOCEDUEE, 1908 


[S. IIOJ 


Section 110 (contd*) 

xipwards talcing into consideration shares of both. 
(Vol 24) 1957 Bom 181 (182) : I L E (1937) Bom 705. 

[31] Execution of decree in suit of value of rupees 
one lakh — Applicants disputing liability to 4/6ths of 
item of Ks. 11,709 — Permission cannot be granted. 
{Vol 2) 1915 Lah 160 (161). 

[32] Applicant filing afS.davit that decree or order 
involved claim respecting property exceeding Es. 10,000 
— No counter-af&davit filed — Certificate should be 
granted. (Vol 13) 1926 Lah 416 (416). 

[33] The following are illustrative cases where leave 

was granted as involving some claim or question respect- 
ing of the value of Bs. 10,000 or upwards: 

(1913) 35 All 445 (447, 448). (Question as to the vali- 
dity of an award affecting property exceeding Es. 10,000 
raised.) *$< (Yol 10) 1923 Bom 176 (176) (Order indirect- 
ly involving claim over Es. 10,000.) ^ (Vol 10) 1923 Bom 
39 (59, 60). (Document dealing with property valued 
over Es. 10,000 declared void.) ^ (1910) 14 Oal W N 
651 (662, 653). (Suit by eo-sbarer zamindar for recovery 
of his share of rent.) ^ (Vol 20) 1933 Oudh 397 (398). 
(Value of subject-matter of suit in trial Court over 
Bs. 10,000 — But value of subject-matter in dispute in 
appeal less than Bs. 10,000 but affecting property of 
greater value — High Court reversing lower Court’s 
decision — Held certificate should bo granted.) 

9. “Immediately below.” — [1] Judge sitting 
singly o^^ a'ppellate $ide^ of High Court is not Court 
immediately below the Letters Patent Bench hearing 
appeal from his decisiou. (V ol 31) 1944 Lah 458 (46 1, 462 , 
463) ; I L B (1946) Lah 242 (F B) ((Vol 19) 1932 Lah 
121 : 13 Lah 338, overruled.) 

[2] Judge sitting singly on original side of High 
Court is Court immediately below the Court hearing ap- 
peal from his decision. (Vol 31) 1944 Lah 458 (461, 
463) : I L E (1945) Lah 242 (P B) (Vol 16) 1928 Lah 
537 (538). 

[3] A reversal by the High Court in a Letters Patent 
appeal of the judgment of a single Judge of the High 
Court, setting aside the decree of a lower appellate 
Court has the effect of affirming the decision of the 
latter Court, i. c., the Court immediately below within 
the meaning of S. 110. (Vol 3) 1916 Oal 973 (973) : 43 
Cal 90. 


10. “Involve.” — [1] A question of law is noi 
deemed to be involved in an appeal under S. 110, if i1 
need not be decided for the disposal of appeal or if sucl 
question may arise in certain contingencies. The wore 
‘Involved” in S. 110 implies a considerable degree oi 
necessity. (Vol 3) 1916 Oudh 2S6 (286, 287) ; 19 Oudl: 
Cas 131. 

[2] Decision incidental to final conclusion is no) 
directly “involved.” (Vol 4) 1917 Lah 381 (382). 

[8] In the face of concurrent findings of fact, leave 
m appeal to the King in Council can only be given if a 
substantial question of law is “involved.” A question oJ 
law is not involved if it would arise only if the Privy 
Council reversed those findings. (1914) 7 Law !Bur Bui 
103 (105) iji (1894) 16 All 274 (275, 276) (P 0). 

11. Leave to appeal to Privy Council in forma 
pauperis — See Notes on 0. 44 B. 1. 

12. Leave to appeal under Cl 39, Letters Patent. 
— See Notes on Clause 39, Letters Patent (Cal). 

13. Mesne profits, interest and costs after 
of suit — [1] Neither interest nor mesne profits 

after the date of suit can be taken into account in as- 
.certainmg the value of the subject matter of suit under 
B. 110. (Vol 17) 1930 P C 44 (44) ; 57 Ind App 56 : 58 
167 (P 0)4' (Vol 7) 1920 All 202 (203) : 42 All 
4464' (Yol 16) 1929 (78)4' (Vol 28) 1941 Pat 


255 (258, 259) :20 Pat 481 (PB) ^ (Vol 29) 1942 Pesli 
6t7).4' (Vol 20) 1933 Mad 401 (401, 402, 403) : 56 Mad 
886. (Difference between plaintiff’s and defendant’s 
appeal pointed out.) 

In view of the Privy Council decision in {Vol 27 )> 
1930 P G M: 67 Ind App 56 : S3 Mad 167 (P C). 
the following cases holding that interest or 
mesne profits subsequent to the date of suit can be 
included for ascertaining the value of the subject- 
matter under S. 100 are not good law. Interest'.^ 
(Yol 20) 1933 Nag 22 (23) : 28 Nag L E (Vol 10} 
1923 All 78 (79) : 45 All ISSf (Vol 10) 1923 Mad 135 
(136)4' (Vol 10) 1923 Nag 239 (240)4 (Vol 13) 1926 
Hang 45 (46) : 3 Bang 4054 Mesne profits: — (Vol 8). 
1921 Pat 115 (116, 118) : 6 Pat L Jour 246. 4 (Vol 16> 
1929 Pat 547 (547). 4 (Vol 5) 1918 Pat 377 (377) : 3 
Pat L Jour 377 4 (1928) 107 Ind Cas 828 (829) (Pat)4 
(1910) 14 Cal W N 872 (873, 874). 

[2] For the purpose of ascertaining the value of the 
subject-matter of suit under 8. 110, interest after decree 
cannot be considered. (1902) 24 All 174 (177) : 29 Ind 
App 40 (P C)4 (Vol 5) 1918 Mad 1178 (1179)4 {Yol S)> 
1921 Pat 229 (230) : 6 Pat L Jour 596 4 (Vol 6) 1918 
Pat 566 (567, 568) : 3 Pat L Jour B17. 

[3] Value of subject-matter in trial Court less than 
Es. 10,000 — Mesne profits accruing till date of certificate 
for leave to appeal cannot be added to original value for 
purpose of obtaining certificate. (Vol 24) 1937 All lOO* 
(170) : I L E (1937) All 405. 

[4] Difference between amount claimed and amount, 
decreed less than Es. 10,000— Costs of proceedings can- 
not be added to make up deficiency. (Vol 29) 1942 
Pesh 6 (7)4 (Vol 20) 1933 Nag. 22 (23) : 28 Nag. L B 
346. (Costs of original suit cannot be considered — 
{Semhle) )4 (Vol 14) 1927 Pat 328 (329) : 6 Pat 444. 

44. Several appeals from single decree. — [1] 
Suit by reversioners in respect of separate properties 
against different alinees decreed — Separate appeals by 
defendants — Single decree in all appeals — Leave to ap- 
peal to Privy Council separately — Leave can be granted 
only in cases in which subject-matter would be over 
Bs, 10,000. (Vol 6) 1919 Mad 275 (275) : 42 Mad 2284 
(Vol 3) 1916 Mad 943 (944). 

[But see (Vol 23) 1936 All 832 (833):ILR (1937) All 
105. (Two separate appeals filed in High Court from 
same suit by different sets of defendants — Appeals dis- 
posed of by practically one judgment and on ground 
common to all defendants — One appeal valued above 
Bs. 10,000 and other below Es. 10,000 — High Court 
can certify that latter case is fit one for appeal to Privy 
Council — 0. 45, E. 4 does not apply,)] 

15. Substantial question of law. — [1] Where 
the decree or final order appealed from is one of affir- 
mance, there must exist a substantial question of law in 
addition to the requirements as to value mentioned in 
the first and second paragraphs of the section. (Vol 25) 
1938 P 0 165 (166) : 65 lad App 182: 1 L R (1938) All 
601 ; 32 Smd L B 531 (PC)4 (1912) 34 All 455 (463) : 
39 Ind App 156 (P0)4 (1901) 23 All 415 (419) : 28 Ind 
App 182 (PC) 4(1901) 23 All 227 (231) ; 28 Ind App 11 
(P0)4 (Vol 27) 1940 Oudh 397 (399, 400.) (Decree of 
affirmance — Question of court-fee introduced to obtain 
leave — ^Leave not granted.) 

[2] In order to entitle the appellant to appeal, there ' 
must be not merely a question of law but a substantial 
question of law. (1928) 106 Ind Cas 362 (363) {Pat]4 
(Vol 16) 1929 Bom 341 (343) : 63 Bom 662. 

[B] The point of law for granting leave for appeal to» 
Privy Council must be a question of law and not merely 
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a proposition of law* (Vol 13) 1926 Oudh 381 (383) : 29 
Oudh Gas 215 : 1 Luelc 265 IFB). 

[4] Question of law before Privy Council and not 
that before Court of first instance should be considered. 
(Vol 29 1942 Oudh 362 (366)»P (1912) 28 Mad L Jour 
219 (220, 221) • 

[5] "Where a point of law has been virtually decided 
by the Privy Council, and then there have been recent 
and long standing definite views of the High Courts a 
question cannot be said to be substantial. (Vol 30) 1943 
Mad 581 i^Sd)^ (Vol 16) 1929 All 339 (340, 841)4‘ 
(Vol 24) 1937 Lah 758 (758, 759)1'< (Vol 30) 1943 Mad 
67 (69)'J« iVol 13) 1926 Oudh 381 (383) : 29 Oudh Cas 
215: 1 Luck 265 (FB)^ (Vol 2) 1915 Oudh 158 (159)^ 
(Vol 30) 1943 Pesh 8l (81, S2)^i (Vol 18) 1931 Rang 283 
(264, 285) : 9 Rang 360. 

[But see (Vol 16) 1929 Rang 280 {28X, 282): 7 Rang 
271, (Whether High Courts in India have rightly de- 
cided an important legal point held to be substantial 
question of law )] 

[6] The application of well defined legal principles 
to a particular set of facts is not a substantial question 
of law. (Vol 15) 1928 All 61 (62) : 50 All 208'J‘ (Vol 18) 
1931 Lah 753 (754) : 13 Lah 261^ (Vol 5) 1918 Mad 
632 (634)'J< (Vol 25) 1938 Nag 482 (484, 485) : I L R 
(1940) Nag 29. 

[7] The question of law involved must bo a substantial 
one about which there may be a difference of opinion. 
(Vol 8) 1921 All 214 (214):43 All rylS^(Yol 19) 1932 Lah 
56 (56)*(Vol 16) 1929 Lah 55 (56):9 Lah 681*(Vol 13) 
1926 Nag 215 (216)®(Vol 13) 192C Nag 5 {6)»J(1913) 18 
Ind Can 327 (328) (Oadh)*(Vol 23) 1936 Pesh 200 (202). 

[8] Point not directly decided by previous oases but 
well established upon principles laid down by those 
eases is not a substantial question of law. (Vol 15) 1928 
Pat 581 (582). 

[9] Question should be such as is debatable in view 
of authorities or that authorities may require reconsi- 
deration. (Vol 20) 1933 Pat 703 (705, 700) (S B)* 
(Vol 12) 1925 Oudh 545 (545). 

[10 ( A Full Bench ruling of a High Court specific on 
the point — View obviously correct — Point is not sub- 
stantial point of law. (Vol 14) 1927 Oudh 43 (44). 

[11] When the question involved was the subject of a 
decision by a Full Bench of the High Court, it is not 
correct m say that because the question of law which 
it is proposed to raise arose out of the provisious of a 
certain Act and the provisions clearly support the view 
taken by the High Court that it should be held that no 
substantial question of law is involved. (Vol 30) 1943 
Oudh 262 (263). 

[12] Where both the Judges of the High Court affirm 
the judgment of the Court below on merit though there 
is a diSerence of opinion between them on a certain 
question having only an academic interest no leave to 
appeal to His Majesty can be granted. (1938) 178 
Ind Cas 203 (203, 204) (Pat). 

[13] The proposition that, although the point of law 
may be obviously untenable that point, if the decision in 
the case turns upon it would be a substantial point of 
law is not tenable. (Vol 15) 1928 Mad 233 (233), 

[14] Words ‘substantial question of law’ mean substan- 
tial question of law as between the parties in the case 
involved and not merely a question of general importance. 
(Vol 15) 1928 P 0 172 (173) : 55 Ind App236 : 55 Cal 
944 (PC)>Jt(Vol 14) 1927 PC 110 (110): 2 Luck 93: 54 Ind 
App 126 (PC) (Following cases must be deemed to be over- 
ruled by this decision: 11 Cal WN 218: 10^Oudh Cas 318: 
34 Ind App 142 : 29 All 708 (PC); (Vol 9) 1922 Oudh 214; 
3 Oudh W N 841; (Vol 13) 1926 Oudh 381:29 Oudh Cas 
215 a Luck 265 (FB); (Vol 11) 1924 All 559: 46 All 227 
and (Vol 7) 1920 All 161)'J*(Vol 29) 1942 Mad 368 (369). 


(\Vords ‘substantial question, must be understood in their 
being of substance to parties — Important documents held 
inadmissible and their admissibility afieeting result of 
appeal— Question is substantial one).»I»(Vol20) 1933 Mad 
221 (222)'J«(Vol 16) 1929 Nag 86 (87). (Findings on 
question of law quite immaterial to decision of suit — No 
point of law for decision of suit itself — No appeal lies)'$> 
(Vol 15) 1928 Nag 114 (115)3*(Vol 16) 1928 Nag 76 (77): 
23 Nag L R 156. 

[15j Only question of fact and not of law involved — 
Fact that creditor’s appeal is admitted does not confer 
upon debtor petitioner right which he does not other- 
wise possess. (Vol 31) 1944 Mad 269 (271):I L R (1944) 
Mad 890. 

[16] Party transferring his intoresc in subject-mattor 
of suit to third person — Leave should not be granted 
unless substantial question of law is involved. (Vol 13) 
1926 Rang 111 (li2):3 Rang 650. 

The following have been held to be snhstaniial ques- 
tions of law : 

[17] Partition suit — ^Valuation for purpose of appeal 
to Privy Council — Question whether valuation of entire 

, property or only of the share claimed by plaintiff should 
be taken into consideration (Vol 22) 1935 Pat 266 (267). 

[18] Whether a document was validly presented for 
registration. (1913) 18 Ind Cas 126 (126, 127) (All). 

ISee (Vol 6) 1919 All 34(35) : 42 All 176. (Question 
whether fraud of the mortgagor would vitiate regis- 
tration and disentitle the mortgagee to enforce his mort- 
gage).] 

[19] Decree transferred for e>:ecution — Application 
for substitution made to second Court — Whether appli- 
cation is according to law is a substantial question of 
law. (Vol 12) 1925 Oudh 728 (729). 

' [20] Account settled — Sufficiency of mistake to re-open 

is substantial question of law. (Vol 14) 1927 Pat 311 
(311). 

[21] Forfeiture on alienation of Karamhari and 
Adimayovana tenure, (Vol 10) 1923 Mad 443 (444). 

[22] Question whether law of pre-emption applies. 
(Vol 15) 1928 Bang 132 (134) : 6 Rang 169, 

[23] Interval of a minute between the time when 
pre-omptor heard of the sale and the time he made the 
demand — Whether it was immediate demand is subs- 
tantial question of law, (Vol 15) 1928 Rang 132 (133, 
134) : 6 Rang 169, 

[24] Important documents held inadmissible and 
their inadmissibility affecting result of appeal — Quee- 

^tion is substantial one. (Vol 29) 1942 Mad 368 (369). 

[25] Question relating to the method of arriving at 
the value of bungalows for land acquisition is such 
question. (Vol 26) 1939 All 723 (724). (Overruled on 
another point in (Vol 28) 1941 Ail 66: I L B (1941) All 
180 (F B).) 

[26] Parties-'agreeing to abide by statement of referee 
— Question as to nature of proceeding whether it is an 
arbitration or compromise (Vol 20) 1933 All 177 (177) : 
54 All 858. (Overruled in (Vol 31) 1944 P C 65 : I L B 
(1944) Bom 745 : I L R (1944) Kar P C 235 : 71 Ind 
App 142 (P 0). on another point) 

[27] Whether prior mortgagee in possession can apply 
under 0 21, R. 89 to set aside- sale and whether T. P. 
Act, S. 72 (d) applies «o such sale are substantial ques- 
tions of law.(Vol 13) 1926 Oudh 17 (17). 

[28] Interpretation of Proviso 2 to S. 4 (2), Income- 
tax Act (Vol 25) 1938 Mad 862 (352) (S B). 

[29] Exercise of reasonable discretion under S. 21 
(g). Specific Relief Act. (Vol 15) 1928 Nag 292 (293). 

[30] The extent to which a mortgage without neces- 
sity by a manager of a Hindu family is binding. (1913)* 
18 Ind Cas 306 (306) (All). 

[31] Question as to starting point of limitation. (Vol. 
30) 1943 Mad 67 (69). 
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[32] The applicability of Limitation Act to suits. 
<Vol 5) 1918 Eat 666 (667). 

[33] ^Yhether High Court has power to grant leave 
lo appeal to Privy Council in forma paupei'is and to 
dispense with security for costa, (1894) 21 Cal 523 (525). 

[34] Interpretation of a document may amount to 
suhetantial question of law. (Vol 12) 1925 Oudh 219 
(220)'£‘ (Vol 20) 1933 All 561 (561). (Yes— Interpreta- 
tions of document arising between parties.)'® (1912) 14 
Ind Cas 269 (269) (AH) (Yes— Question whether document 
creates sale or mortgage)® (Vol 14) 1927 Mad 443(444). 

• (Yes-— Construction of difficult document.)® (Vol 16) 

1929 Pat 561 (565) : 9 Pat 658. (Yes— Question depen- 
ding on construction)® (Vol 4) 1917 All 93 (93). (No.)® 
(Vol 1) 1914 All 64 (54) : 36 All 325. (No— Order for 
security for costs)® (Vol 4) 1917 Lah 381 (382). (No — 
Beeision involving incidentally a question of interpreta- 
tion of document}® (Vol 25) 1938 Mad 631 (632). (No — 
'Question turning upon CDnstruction of inam papers)® 
{Vol 13) 1926 Nag 246 (245, 246) (No.) ® (Vol 9} 1922 
Oudh 214 (216). (No.) 

The folloioing questions iceve held to he not substan- 
tial giiestions of law . — 

[35] Whether discretion has been properly exercised, 
(Vol 29) 1942 Oudh 362 (366) ® (Vol 9) 1922 Bom 11 
■(12)®(Vol 8) 1921 Cal 94 (95). (Dismissal of an appeal 
on the ground of laches and certain irregularities in fil- 
ing the appeal,)® (Vol 6) 1919 Lah 66 (66). (Refusal to 
grant time for payment of deficient court-fee.)® iVol 15) 
1928 Lah 560 (561). (Do.)®(1921) 63 Ind Cas 222(222) 
(Lah). (Do.) ® (Vol 2) 1915 Lah 113 (114, 115) : 1916 
Pun Re No. 22. (Discretion to award interest.)® (Vol 29) 

1942 Oudh 478 (480) : 18 Luck 457. (Whether interest* 
under S. 27, V, P. Encumbered Estates Act, should be 
awarded at maximum rate of per cent.) ® (Vol 8) 
1921 Oudh SO (31), (Discretion under S. 90, Evidence 
Act.) 

[36] Question of limitation or of adverse possession 
on which all the Judges are agreed held not to be a 
substantial question of law, (Vol 29) 1942 Cal 498 
(505) (SB). 

[37] Whenever the decision of a certain fact is based 
to some extent on Inferences from other facts it cannot 
be said that a substantial question of law is involved. 
(Vol 16) 1928 Nag 76 (78) ; 23 Nag L B 166, 

[88] Administration suit — Non-joinder of all credi- 
tors. (Vol 24) 1937 Lah 761 (763). 

[39] Decision that execution of new decree is not barred 
by S. 48, Civil P. 0., even more than twelve years after 
original decree in view of Ss. 5 and 3, U. P. Agricultu- 
rists* Relief Act. (Vol 32) 1946 Oudh 285 (287). 

[40] Construction of decree and jurisdiction of Court 
to pass it held not substantial questions of Jaw. (Vol SO) 

1943 All 358 (360) : I L R (1943) All 840. 

[41] Question of oonstiuotive res judicata. (1935) 
•eiOalL Jour 69(74). 

[42] .Whether family was joint or separate. (Vol 31) 

1944 Oudh 296 (295) : 20 Luck 266. 

[43] Buddhist Law (Burmese) — Law as to rights of 
lesser or inferior wife living apart from her husband. 
(Vol 13) 1926 Rang 111 (112) ; 3 Rang 656. 

[44] Question that order of sale officer cannot be 
questioned by Civil Court in execution. (Vol 21) 1934 
Oudh 291 (292). 

[45J Question whether certain document executed by 
Hindu widow is binding on the estate, (Vol 15) 1928 All 
19 (20). 

[46] Question of procedure disallowing new plea in 
second appeal. (Vol 10) 1923 All 463 (464). 

[47] Court relying on i^resumptions under S. 114, 
Evidence Act, holding debt as existing and adjudging 


debtor as insolvent, (Vol 26) 1939 Cal 35 (37) ; I L R 
(1938) 1 Cal 13. 

[48] Whether widow became full proprietor of 
yeoman tenancy land or whether it was to be considered 
mere accretion to her husband’s estate. (Vol 20) 1933 
Lah 1044 (1045). 

[49] Object of appeal to challenge act of Executive 
Government of TJ. P. in taking estate of applicants 
under management and superintendence ,of Court of 
Wards — Matter in dispute settled by XJ. P. Court of 
Wards Act. (Vol 24) 1937 Oudh 132 (133): 12 
Luck 15. 

[50] Question whether party has succeeded in proving 
family custom. (Vql 26) 1939 Oudh 60 (60). 

[51] Whether evidence as to custom of adoption is 
sufficient. (Vol 13) 1926 Nag 215 (215, 216). 

[52] Revival after 1871 of claim to Malikhana barred 
by limitation as being an interest in land before 1871. 
(Vol 11) 1924 Pat 271 (271). 

[53] Legatees attesting the will — Question as to their 
intention. (Vol 12) 1925 Oudh 541 (541). 

[54] Rejection of an application under 0. 41 R. 27. 
(1894) 21 Cal 484 (487). 

[55] Misconstruction of portion of evidence. (Vol 3) 
1916 Mad 1222 (1223). 

[56] Admission of further evidence on a point given 
up. (Vol 11) 1924 Pat 468 (470). 

[57] Whether certain words in Urdu have efiect of 
divorce. (Vol 19) 1932 Oudh 134 (134). 

[58] Plaintiff changing allegations — High Court 
finding them true and decreeing suit — Held there was 
no substantial question of law. (Vol 22) 1935 Lah 91 
(91). 

[59] Question whether a suit was not maintainable, 
because a previous action commenced by the predeces- 
sor-in-interest of the plaintiff had abated under 
0. 22 B. 9, (Vol 11) 1924 All 66 (67) : 45 All 607. 

[60] View based on language of section and taken in 
several cases. (Vol 25) 1938 Mad 631 (632). 

[61] Consent decree for money creating charge on 
immovable property — Execution by appointment of 
receiver— Appeal from order appointing receiver dismis- 
sed with additional direction to receiver — Substantial 
question of law held not involved. (Vol 18) 1931 Cal 
174 (175). 

[62] Leave to appeal asked for raising for first time 
question not raised in trial Court or High Court— Leave 
cannot be granted. (Vol 27) 1940 Mad 810 (811) ® 
(Vol 7) 1920 All 241 (241). 

16. Valuation of subject-matter in Court of 
first instance. — [1] In order that an appeal may 
lie under the first paragraph the value of the sub- 
ject-matter of the suit in the- Court of first instance 
should be ten thousand rupees or upwards. (Vol 29) 
1942 Oudh 174 (176) ® (Vol 3) 1916 Mad 985 (989) ; 39 
Mad 843. 

[2] Cause of action difierent against different defen- 
dants — Appeal against one — Valuation is to be made 
in the relief claimed against him. (Vol 10) 1923 Mad 
30 (30). 

[3] The value of the subject-matter of the suit must 
be tbo value at the date of institution of suit and not 
a future increase or decrease thereof. (Vol 3) 1916 Mad 
985 (987) : 89 Mad 843 ® (Vol 18) 1931 Cal 417 (419) : 
38 Cal 66. (Subject-matter of suit cannot be treated as 
of difierent value for purposes of trial or Appellate 
Court and Privy Council.) ® (Vol 6) 1919 Pat 486 
(486). (Increase in value during pendency in suit.) 

[ See also Notes 7 and 13.] 

[4] In estimating the value of subject-matter only 
lands which existed at the date of suit should be consi- 
dered and not lands which may be formed in the course 
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of future years by alluvion. (1910) 5 Ind Cas 643 (645, 
646) (Cal). 

[5] New machinery brought on i^roperty during pen- 
dency of suit for specific performance — No mention 
of it in pleadings, evidence or argument — Its value 
cannot be taken into account. (Yol 16) 1929 Nan 
75 (79). 

[6] Land under cultivation subject-matter of valua- 
tion — Value of house sites in its vicinity should not be 
considered. (Vol 15) 1928 Mad 448 (449). 

[7] Market value is to be taken and not valuation 
under Suits Valuation Act. (Vol 11) 1924 Lah 82 (82) : 
4 Lah 185 ® (Vol 9) 1922 Lah 131 (132) ; 2 Lah 297. 
(Value for jurisdiction is not always value of subject- 
matter.) © (Vol 5) 1918 Mad 1099 (1100). (Suit for can- 
cellation of sale-deed — . Market value of property sold 
should be taken.) 

[8] Multiples prescribed by XT. P. Encumbered Estates 
Act cannot be made basis of calculating values of pro- 
perty. (Vol 26) 1939 Oudh 1 (1). 

[9] Suit for redemption and possession — Value of 
mortgaged- property is the value of subject-matter of 
suit. (Vol 14) 1927 Kang 304 (306) : 3 Kang 499. 

[10] In a suit for foreclosure where the mortgagor 
is not personally made liable, the value of the subject- 
matter in dispute is the amount claimed, when such 
arnount falls short of the value of the property, while 
it is the value of the mortgaged prox^erty when the 
amount due under mortgage exceeds the value of tho 
property. (1911) 13 Cal L Jour 505 (506). 

[11] Mortgage suit for more than Ks. 10,000 — Pro- 
perty sought to be excluded from mortgage security 
worth less than Bs. 10,000 — Appeal against order ex- 
cluding such property — ^Valuo for appeal is value of the 
whole claim. (Vol 14) 1927 Pat 391 (891, 392). 

[12] Sale in execution of mortgage-decree for over 
Bs. 10,000 — Application by puisne mortgagee of cer- 
tain items worth Bs. 4000 to set aside sale — . Value 
'Of subject-matter is Bs. 4000. (Vol 6) 1919 Pat 305 
(307) ; 4 Pat L Jour 415. 

[13] Mortgage suit impleading third party claiming 
paramount title— Leave to appeal by third x>arty — Mort- 
gage amount over Bs. 10,000 — Leave granted on the 
basis of mortgage amount is invalid— -Property claimed 
by the third party is the subject-matter. (Vol 3) 1916 
P C 18 (19, 20) ; 38 All 488 : 43 Ind App 187 (P C). 

[14] Suit for specific performance of contract to sell 
property worth over Bs. 10,000— Subject-matter of suit 
is property worth over Bs. 10,000. (Outer.) (Vol 19) 
1932 Bom 543 (544) : 56 Bom 626, 

[16] Suit mainly for specific performance of con- 
tract — Belief for possession ouily ancillary — Pos- 
session need not be sei^arately valued. (Vol 16) 1929 
Nag 75 (79). 

[16] Contract of sale — Consideration or price jpay- 
able under contract is its value. (Vol 16) 1929 Nag 
V5 (79). 

[17] Partition suit — Value of share claimed and not 
•of whole property is to be considered: (Vol 31) 1944 P C 
65 (66) : 71 Ind App 142 : 1 L B (1944) Bom 745:1 L B 
(1944) Kar PC 235(PC) (10 CWN 564 and (Vol 20) 1933 
All 177 : 64 All 858 impliedly overruled.) * (Yol 12) 
1925 Bom 137 (138) : 49 Bom 149 (Principle applies 
to partnership suit.) (Vol 7) 1920 Bom 418 (419) : 44 
Bom 104 (Suit for partition.) (1904) 6 Bom L B 403 
■(406). 

' [18] Annuity is to be valued at amount claimed, not 

property charged. (Vol 10)‘1923 P 0 102 (102): 26 Oudh 
.Cas 216 (P 0). 

• ^ [19] Where the proceedings such as a suit for an 
instalment of rent or under a contract, raise the entire 
.-question of the contract relations between the parties, 


the sum of money actually at stake may not rexn’esent 
the true value. The value of the subject-matter of the 
suit claiming a rent of Bs. 1500 per year is more than 
Bs. 10,000, (Vol 9) 1922 P C 257 (258) : 45 Blad 475:49 
IndApp 211 (P C). 

[20] Subject-matter in a suit to recover enhanced rent 
of occupancy holding is not the holding but only the 
plaintifi’s claim to enhanced rent. (Vol 12) 1925 Cal 414 
(415). 

[21] ^ Ejectment suit by landlord — Subject-matter is 
caipitalised value of the monthly rental. (Vol 10) 1923 
Bom 23 (23). 

[22] Maintenance decreed to ^yidow — She declared 
entitled also to oceux)y portion of certain premises, value 
of that portion being over Es. 10,000 — In case there 
was necessity to sell those premises, she being declared 
entitled to Rs. 400 x>er month — On getting offer for pre- 
mises, widow asked to vacate — Widow refusing eon- 
tendifig that there was no necessity — High Court 
holding that there was necessity — Case fell within both 
Paras. 1 and 2, S. 110 High Court’s order held final 
within S. 110. (Vol 19) 1932 Bom 543 (544) : 56 Bom 
526. 

[23] An ax>x)lieant for leave to appeal is not bound by 
the fiscal standards under the Court-iees and Suits 
Valuation Acts by which he valued his suit but is entitled 
to show the actual or market value of the claim made. 
(1873-74) 1 Ind App 317 (B20} (P Ci'&tVol 20) 1933 All 
15 (16);54 All 941'i<(Vol 24) 1937 Bom 326 (328, 329): 
I L R (1937) Bom 402 ^ (Vol 24) 1937 Cal 292 (296) © 
(Vol 14) 1927 Cal 225 (226) ^ (Vol 5) 1918 Mad 1099 
( 1100 ). 

[24] Valuation under S. 110 is real or market value 
and where under Court-fees Act or otherwise, plaint or 
memorandum of appeal as not to be valued according to 
real or market value, doctrine of approbate and reprobate 
has no application. (Vol 18) 1031 Oal 417 (419): 38 Oal 66. 

[25] Party taking advantage of other party’s valua- 

tion cannot object to it. (Vol 14) 1927 Mad 862 (862) © 
(Vol 19) 1932 Mad 125 (127) : 65 Mad 106. • 

[26] Under- valuation in lower Courts — Plaintiff 
cannot be allowed to show real valuation for purposes 
of leave to appeal to Privy Council. (Vol 10) 1923 Mad 
125 (129) (Vol 26) 1939 All 695 (695, 696) S' (Vol 18)' 
1931 Cal 417 (419) : 38 Oal 66 (Valuation in lower 
Court effects as estoppel.)'® (Vol 17) 1930 Oal 787 (738). 
(Plaintiff knowingly undervaluing claim.) ® {Vol 12) 
1925 Mad 1223 (1224). 

[But see (Vol 14) 1927 Mad 862 (862).] 

[27] A valuation of the property by the plaintiff which 
is admitted or not objected to by the defendant cannot 
be questioned by the defendant subsequently for the 
purpose of securing or opposing an appeal to Privy 
CouncU. (Vol 10) 1923 Oudh 93 (96, 97) : 26 Oudh Caa 
24 ® (Vol 14) 1927 Gal 418 (419). (Case cannot be 
referred for report under O. 45, B. 5 at defendants’ 
instance.)«®(Vol 28) 1941 Pat 269 (271): 20 Pat 459(SB). 

[28] Where a i^laintiff having discretion to value his 
claim in alternate ways chooses to value his claim in a 
particular way, he is not entitled to set up subsequently 
that his valuation given in the plaint is not real, for 
the purpose of obtaining leave to appeal to Privy 
Council. (Vol 21) 1934 Oal 809 (810). 

[29] Claim for damages valued at Bs. 6000 and for 
mandatory injunction at Bs. 100 — Contract relations 
between parties affecting much larger amount — Value 
of subject-matter of suit exceeded the claim and appli- 
cant held could show that value exceeded Bs. 10,000 — 
Leave held should also be granted under S. 109 (c). 
(Yol 31) 1944 Sind 190 (192) : I L B (1944) Kar 163. 

[30] Plaintiff valuing suit at Bs, 9000-— Defendants 
plea that its value is more negatived by Court which 
found the value was only Bs. 9000 — la view of that 
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111. l^otwithstanding anything contained in section 109, no appeal shall lie to His Majesty 
Bar of certain appeals, ixi Council 

(a) from -the decree or order of one Judge of a High Court ^[constituted by His Majesty by 

Letters Patent] , or of one Judge of a Division Court, or of two or more Judges of such 
High Court, or of a Division Court constituted -by two or more Judges of such High 
Court, where Such Judges are equally divided in opinion and do not amount in number to 
a majority of the whole of the Judges of the High Court at the time being ; or 

(b) from any decree from which under section 102 no second appeal lies. 

[1882- S. 597.] 

[a] Substituted by A. 0. for “established under the Indian High Courts Act, 1861, or the Government of India 
Act, 1915”. 


Section 110 (contd,) 

finding by Court, it is not open to either party in appeal 
to go behind that finding. (1931) 133 Ind Cas 413 (416) 
(All). 

[31] Valuation of trial Court neither challenged by 
appeal nor by cross-objections is binding. (Yol 13) 1926 
Bang 138 (139) : 4 Bang 92. 

[32] Suit for accounts valued at Es. 101 instituted in 
a Court whose pecuniary limit was Es. 5000 — Plaintifi 
cannot show that value of subject-matter was beyond 
pecuniary limits i.e.Es. 5000 for purpose of appealing to 
Privy Oounefi, (1913) 15 Bom L B 1021 (1027, 1032). 

[38] Sait for damages for breach of contract — 
Counter claim by defendant — Objection as to maintain- 
ability overruled in trial Court and not taken in High 
Court — Appeal allowed and counter-claim dismissed — 
Appeal to Privy Council by defendant — Plaintiff cannot 
be allowed to contend that the counter-claim should not 
be taken into account in determining the appealable 
value. iVol 4) 1917 P 0 66 (68) (P C). 

[34] Value— Suit for declaration of one-anna share — 
Belief valued at Es. 3000 — Suit dismissed — First appel- 
late Court holding value of suit to be Es 24000 under 
S. 21, Bengal, N. W. P. and Assam Civil* Courts Act, and 
returning memo of appeal as appeal lay to High Conrt 
— ^Appeal allowed by High Court — Defendants applying 
for leave to appeal to His Majesty in Council — Leave 
cannot be granted as value of subject-matter is less 
than Bs. 10,000 whatever the value of suit under S. 21, 
Bengal, 1^1. W. P. and Assam Civil Courts Act (12 [XII] 
of 1887). (Yol 3) 1916 Pat 157 (158). 

17. Valuation of subject-matter in dispute on 
appeal. — [1] Subject-matter of Wit or appeal is not 
necessarily identical with Subject-matter in dispute 
between parties. (Vol 20) 1933 All 4 (6, 7) : 54 All 459. 

[2] Suit property worth less than Ks. 10,000— Decree 
for mesne profits of suit property obtained in separate 
suit — Decretal amount sought to be added to increase 
value in appeal — Amount held could not be so added 
not being within ol. (2), g. 110. (Vol 28) 1936 Lah 
31 (82). 

[31 Valuation of subject-matter and not decree amount 
due on date of application has to be looked to. (Vol 5) 
191$ Mad 1178 (11Z8). (Interest accruing after decree 
cannot be taken into account.) (Vol 7) 1920 All 202 
(203):42 All 445. (Subsequent interest not to be added.)* 
{Vol 29) 1942 Mad 535 (536, 638): ILE (1942) Mad 618. 
{Subsequent interest cannot be added.) * (Vol 21) 1934 
Bang 66 (66) : 12 Bang 164, 

[4] The part decreed by the High Court could not be 
included for purposes of valuation by plaintiff. (Vol 7) 
1920 All 22 (22). 

[6] Property sold for less thanEs.5,000— Pre-emptor 
;^epositing price and accepted by sale officer-^ Order set 
aside by Sub-Judge and High Court — Appeal in High 
Court valued at less than Es. 10,000 — Decree held did 
not involve property worth Es. 10,000. (Vol 21) 1934 
Oaah291 (292). 


[6] Mortgage suit— Appeal by eo-sharer in equity of 
redemption — Value is the entire claim of mortgagee- 
together with interest. (Vol 10) 1923 Cal 387 (388, 389). 

[7] Application for leave to appeal to Privy Council! 
from decision of High Court on effect of Proviso 2 to 
S. 4 (2), Income-tax Act — Asscssee as planter carrying- 
on large business in Mysore State — Actual amount of 
tax involved in appeal Rs. 3500 — Still leave held should 
be granted. (Vol 25) 1938 Mad 352 (‘-^53). 

[8] Suit to enforce mortgages impleading third party 
claiming paramount title to a portion of property — 
Decree for Ks. 38.000— Leave to appeal by third party 
whose share in hypotheca was below Ks. 10.000 — Held 
leave cannot be granted* <Vol 3) 1916 P C 18 (19, 20) : 
38 All 488 : 43 Ind App 187 {P C). 

[9] Usufructuary mortgage — Suit for redemption 
and for recovery of surplus profits — Decree for redemp- 
tion and for Rs. 7000 as surplus profits — Appeal by 
mortgagee claiming Es. 2000 due to himself — Appeal 
does not involve subject-matter worth Bs 10,000 and 
hence leave cannot be granted. (Vol 9) 1922 Oudh 214 
(215). 

[10] Suit to enforce mortgage decree by trial Court 
— In appeal High Court upholding validity of mortgage 
but reducing rate of interest thereby rfeduemg decretal 
amount by less than Ks. 10,000 — Question of validity of 
mortgage held could not be raised for purposes of leave 
to appeal — Leave held could not be granted as amount 
reduced not being of the prescriWd value. (Vol 26) 1939 
All 322 (323) : I L E (1939) All 443. 

[11] Where a plaintiff’s claim for mesne profits was 
decreW by the trial Court but dismissed by the High 
Court on appeal and the plaintiff wished to appeal to- 
the Privy Council, it was held that in calculating the 
value of the appeal to the Privy Council, the plaintiff 
was entitled to include mesne profits up to the date of 
the High Court’s decree. (1881) 3 All 633 (635) (F B) * 
(Vol 5) 1918 Pat 377 (377). 

Section 111 — Note 1. 

[1] Section 111 applies to all Chartered High Courts 
whether established before or after the Civil P. G. (Vol 
29) 1942 Lah 169 (170) : I L E (1942) Lah 592 (F B).®^ 
(Yol 4) 1917 Lah 448 (448). (S. Ill applies to a single 
Judge of a High Court established under the Charter 
Act, 1861.) 

[2] Section 111 prohibits an appeal to the Privy Coun- 
cil from decree of a Single Judge of a High Court and 
to this extent overrides CL 39 of the Letters Patent by 
virtue of CL 44 thereof. (Vol 11) 1924 Mad 399 (399) : 
46 Mad 958*(Vol 18) 1931 Bom 503 (605) (Order of 
Single Judge in revisional iurisdiction.)*(Vol 16) 1928 
Cal 640 (642) : 56 Cal 512 (F B)*(Vol 29) 1942 Lah 169 
(170) : I L E (1942) Lah 592 (F B) (Ho appeal lies to 
Privy Council either under Civil P. 0. or Letters Patent 
from decree of Single Judge of Lahore High Court.There 
is no conflict between CL 29 of Lahore Letters Patent and 
S. lll.)*(Vol 23) 1936 Pat 106 (107) (Decision of sin^ 
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111 A. [Appeals to Federal Court]. Itepealed hij the Federal Court Act, 1941 fXXI of 

mi), 

Savings. ^^2^ (" 2 ) Nothing contained in this Code shall be deemed — 

(a) to bar the full and unqualified exercise of His Majesty *s pleasure in receiving or rejecting 
appeals to His Majesty in Council, or otherwise howsoever, or 
fb) to interfere with any rules made by the Judicial Committee of the Privy Council, and 
for the time being in force, for the presentation of appeals to His Majesty in Council, or 
their conduct before the said Judicial Committee. 

Nothing herein contained applies to any matter of criminal or admiralty or vice-admiralty 
jurisdiction, or to appeals from orders and decrees of Prize Courts. 

[1882— S. 616; 1877— S. 616; See 0. 45.] 


■Section 111 (contd,) 

Judge Leave to appeal to Division Bench refused — ■ 
Appeal to Privy Council is prohibited.) 

[3] Chief Court of Oudh is High Court within mean- 
ing of S. 109 (b), though not under S. 111. (Yol 19) 
1932 Oudh 163 (163, 164). 

[4] The provisions of this section do not apply to 
-Courts constituted under the Provincial Small Cause 
Courts Aot, 1887, or under the Berar Small Cause 
Courts Law, 1905; see section 7 (b). As to the meaning 
of ‘decree or order’, see section 109. 

Section lllA — Note 1. 

[1] Section 111 A has been omitted by the Federal 
Court Act, 1941 (211 [XXI] of 1941). Act 21 [XXI] of 
1941 came into force on 1st September 1942, The omitted 
S. lllA ran as follows : — 

“ Where a certificate has been given under S. 205 (1) 
of the Government of India Aot, 1935, the three last 
preceding sections shall apply in relation to appeals to 
the Federal Court as they apply in relation to appeals 
to His Majesty in Council, and accordingly references to 
His Majesty shall be construed as references to the 
Federal Court : 

Provided that — 

(a) so much of the said sections as delimits the cases 
in which an appeal will lie without the leave of the 
Federal Court otherwise than on the ground that a 
substantial question of law as to the interpretation of 
the said Act, or any Order in Council made thereunder, 
has been wrongly decided ; 

(b) in determining under clause (e) of S. 109 whether 
the case is a fit one for appeal, and, under S. 110, 
whether the appeal involves a substantial question of 
law, any question of law as to the interpretation of the 
said Act, or any Order in Council made thereunder, 
fihall be left out of account.” 

The object of repealing S, lllA was to empower the 
Federal Court* itself to make rules for regulating the 
presentation of appeals lying to that Court. Such Rules 
have been made ; see the F^eral Court Rules, 1942. 

[2] The following oases were decided under S. lllA 
before its repeal : 

Object of Section lllA is to bring Civil P. C. into 
line with S. 205, Government of India Act— Provisos to 
S. lllA make it clear that nothing in the Code shall be 
read as affecting right given to party to appeal to 
Federal Court under sub-s. (1) of S. 205 when High 
Court has passed final judgment, decree or order and 
has certified that a substantial question of law as to 
interpretation of Government of India Aot is involved. 
(Vol 27) 1940 Mad 890 (891) : I L B (1941) Mad 43'® 
(Vol 29) 1942 Mad 70 (72). (Certificate under S. 205, 
Government of India Act, given— No further certificate 
is necessary — ^Person aggrieved can go to Federal Court 
provided he deposits fund for printing record and trans- 
mitting it to Federal Court.) 


Section 112 — Note 1. 

[1] Privy Council cannot be asked at the appellant’s 
option to function as concurrent Court of first appeal. 
(Vol 26) 1939 P C 122 (127) : I L R (1939) Kar P 0 
234 : 14 Luck 252 : 66 Ind App 160 (P C). 

[2] Special leave granted — Objection about value 
being less than Rs. 10,000, or ease not otherwise fit can- 
not be taken. (Vol 30) 1943 PC 142 (144) : 70 Ind App 
171 : ILR (1944) Kar PC 77 : ILR (1943) All 727 (PC). 

[3] Judicial Committee will not entertain an appli- 
cation for leave to appeal against dismissal of Munsiff 
for corruption. (1869) 13 Moo Ind App 343 (345) (P C). 

[4] When High Court refuses leave to appeal to 

Privy Council, special leave for appeal by the Privy 
Council will not be given unless substantial question of 
law of general importance is involved. (1902) 24 All 
174 (177) : 29 Ind App 40 (P 0). ^ 

[5] Sj^cial leave will be refused whore the refusal of 
the High Court to grant leave is not shown to be 
wrong. (1891) 15 Boin 155 (158) : 18 lad App 6 (P C). 

[6] Special leave to appeal to the Privy Council was 
granted to decide the question whether, zillah Judge, 
under the Indian Registration Aot, 1872, could review 
his own order refusing to register a document. (1873-74) 

1 Ind App 72 (74, 75) (P C). 

[7] Notwithstanding the proviso to B. 7 of 0. 45 Privy 
Council Rules (1920), R. 9 prevails under S. 112 and the 
High Court has jurisdiction not only to extend the time 
for making the deposit and for furnishing the security 
but also to change the form of the security in a fit case 
for good cause (Vol 18) 1931 Bom 278 (280). (Appellant 
minor and property of guardian under attachment — 
Costs under 0. 45, R. 7 (b) agreed to be paid — - High 
Court changed form of security .)»I*(Vol 29) 1942 Lah 279 
(279, 280) : ILR (1942) Lah 548. (Privy Council Rules 
(1920), R. 9 prevails over 0. 45, R. 7 and High Court 
can extend period for deposit beyond six weeks from 
grant of certificate.) ^ (Vol 14) 1927 Bom 217 (219) ; 51 
Bom 430 (F-B) (Do). 

[8] Provisions of Civil P. G. do not apply to Privy 
Council appeals — Decree passed by Privy Council 
against respondent in ignorance of death of one of them 
is not nullity though his legal representative was not 
brought on record. (Vol 24) 1937 Bom 433 (442). 

[9] Special leave to appeal granted on ex parte 
application — Board is not precluded from going into 
question of competency of appeal on facts being known. 
(Vol 18) 1931 P C 22 (22) : 57 Ind App 279 : 10 Pat 
86 (P 0) 

[10] Privy Council does not interfere in concurrent 
findings of fact in the Courts below. (Vol 12) 1925 P C 
174 (174) (P 0) 4* (Vol 12) 1925 P 0 122 (123) (P 0). 

[11] Certificate for leave to appeal granted — Subse- 
quent compromise — High Court cannot pass defcree in 
terms of compromise. (Vol 20) 1933 Bom 244 (244) ; J7 ^ 
Bom 369. 
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PAET VIIL 

EEPERBNGB, EBVIEW Eevision 

113, Subjeot to such conditions and limitations as may be prescribed, any Court may state a 
Beference to Biglz Court- ease and refer the same for the opinion of the High Court, and the High 
Court may make such order thereon as it thinks fit. 

[1882— S. 617; 1877— S, 617; 1861— S. 28; See 0. 46.] 

Beview- 114. Subject as aforesaid, any person considering* himself aggrieved — 

(a) hj a decree or order from which an appeal is allowed by this Code, but from which no- 

appeal has been preferred, 

(b) hy dti decree or order from which no appeal is allowed by this Code, or 

(c) by a decision on a reference from a Court of Small Causes, may apply for a review of 
judgment to the Court which passed the decree or made the order, and the Court may 
make such order thereon as it thinks fit. 

[1882— S. 623; 1877— S. 623; 1859— S. 376. See 0. 47.] 

115. The High Court may call for the record^® of any ease which has been decided^ by any 
Bevision* Court subordinate^® to such High Court and in which no appeal lies thereto, and if’ 
such Subordinate Court appears — 

(a) io have exercised a jurisdiction not vested in it by law,® or 
to have failed to exercise a jurisdiction so vested,^® or 
(c) to have acted in the exercise of its jurisdiction illegally or with material irregularity, 
the High Court may make such order in the case as it thinks 

[1882— S. 622; 1877— S. 622; 1861 — S. 35. See also S. 224 of the Governraent of India Act of 1935.] 


Section 112 (contd.) 

[12] Proceedings for contempt of Court — Appeal to 
Privy Council does not lie. (Vol 22) 1935 All 811 (813); 
57 All 910. 

[13] Refusal of High Court to punish party for con- . 
tempt of Court — Provisions of S. 109 do not apply as 
jurisdiction of a criminal nature was only exercised. 
(Vol 28) 1941 All 211 (212) ; I L R (1941) All 364. 

[14] Committal for finding of contempt for breach of 
injunction is not criminal in its nature — Leave to 
appeal under S. 109 granted to party inhibited by 
injunction is quite valid. (Vol 25) 1938 P 0 295 (298) : 
17 Pat 770 : 1 L R (1939) Ear P 0 42 (P G). 

[15] The provisions of this section do not apply to 
Courts constituted under the Provincial Small Cause 
Courts Act, 1887, or under the Berar Small Cause 
Courts Law, 1905 ; see S. 7 (b). 

Section 113 — Note 1. 

[1] ‘'Subject to such conditions and limitations” — 
See Order 46. 

Section 114 — Note 1. 

[1] As to the procedure, see Order 47. 

SECTION 115 — SYNOPSI^S. 

1. Appeal treated as an application. 

2- Applicability ancf scope, 

3. Application in revision treated as appeal. 

4. “Case which has been decided.” 

5. Decision as to court-fee. 

6. Error of law or fact. 

7. Error of procedure. 

8. Exercise of jurisdiction illegally or with mate- 
rial irregularity. 

“Exercised a jurisdiction not vested in it by 
law.” 

10. “Failed to exercise a jurisdiction so vested.” 

11. Interloputary orders. 

12. “In which no appeal lies thereto.” 

Jurisdiction. 

14. Laches in making the application. 


15. “May call for the record.” 

16. “May make such order in the case as it thinks 

fit.” 

17. Nature of order made in revision against a 

decree. 

18. Orders in claim cases, 

19. Orders setting aside or refusing to set aside 

sales. 

20. Orders under Section 73. 

21. Orders under Sections 152 and 153. 

22. Orders under Order 33. 

23. Orders under Order 45. 

24. Other remedy open. 

25. Review* and appeal. 

26. Revision in cases of discretionary and final 

orders. 

27. Revisional powers under other Acts, 

28. Subordinate Court. 

29. Wrong decision of lower appellate Court as to 

the jurisdiction of the trial Court. 

1. Appeal treated as an application. — [1] 
Where no appeal lies the Court may treat an appeal as 
a petition for revision, where the conditions of S. 116 are- 
satisfied. (Vol 29) 1942 All 85 (87) : I L R (1941) All 
807 © {Vol 29) 1942 Lah 276 (277) : I L R (1943) Lah 
17 (P B) (Vol 28) 1941 Cal 58 (59) ; I L R (1940) 2 
Cal 334 * (Vol 28) 1941 Mad 73 (73) © (Vol 28) 1941 
Pat 43 (44) ; 19 Pat 935 (Vol 27) 1940 All 387 (388) : 

I L B (1940) All 499 (Vol 27) 1940 Bom 239 (240) : 

I L R (1940) Bom 353 © (Vol 27) 1940 Oudh 867 (368) 

: 16 Luck 65 (Vol 27) 1940 Oudh 421 (422); 15 Luck 
730 * (Vol 12) 1925 Sind 253 (254) : 18 Sind L B 130^- 
iR (Vol 31) 1944 Pat 54 (56) : 23 Pat 61 (P B) ® (Vol 
33) 1946 Cal 63 (64) © (Vol 31) 1944 Bom 239 (242) : 

I L R (1944) Bom 405 © (Vol 20) 1933 Cal 496 (497) ® 
(Vol 20) 1933 Pesb 46 (46)© (1904) 26 All 368 (361) & 
(1911) 38 Cal 421 (424) © (Vol 3) 1916 Mad 376 (378) 

39 Mad 693. (Even if presented out of time.) © (Vol 13)/ 
1926 Bang 205 (206) ; 4 Rang 221 © (Vol 22) 1936 Mad^ 
842 (847) ; 58 Mad 972 (P B) © (Vol 25) 1938 Nag 122:^ 
(126) : I L B (1938) Nag 106 (P B). 1 
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Section 115 (contd,) 

[2] Appeal cannot be converted into revision long 
after the expiry of limitation for a revision. (Yol 13) 
1926 Nag 65 (65). 

[3] No second appeal lies for setting aside a sale 
\pliicli bas been confirmed — Nor can such appeal be 
treated as revision though lower Court wrongly holds 
that time for confirmation cannot be extended without 
consent of parties. (Vol 23) 1936 Oudh 172 (172). 

[4] It would not be proper to utilize the power of 
the Court in revision in order to entertain an appeal 
when an appeal is expressly prohibited by Civil Proce- 
dure Code or where the appeal has long been barred by 
limitation. (Vol 22) 1935 Pat 177 (178). 

[5] Section 115 is only intended to relate to ques- 
tions of jurisdiction and not to questions of law or 
construction of document or a wrong decision by a 
Judge. These are not matters afecting jurisdiction and 
cannot constitute sufficient grounds ‘for treating an 
appeal as an application in revision, when an appeal is 
expressly prohibited by law. Section 115 is intended 
only to supplement the Code in relation to matters on 
which the Code is silent, and not provide the parties 
with a right of second appeal. (Vol 26) 1939 Sind 360 
(360) : I L B (1939) Kar 342 (344). 

2. Applicability and scope. — [1] The provisions 
of this section do not apply to Courts constituted under 
the Provincial Small Cause Courts Act, 1887, or under 
the Berar Small Cause Courts Law, 1905; see sec- 
tion 7 (b). 

[la] Before the revisional powers can be exercised, all 
the conditions mentioned in the section must be satis- 
fied. (Vol 29) 1942 Oudh 395 (397) : 18 Luck 186. 
(Distinction between appellate jurisdiction and revisional 
jurisdiction pointed out — Bevisional jurisdiction can 
only be exercised in the three oases enumerated.) 
I® (Vol 29) 1942 Pat 312 (313). (No question of juris- 
diction involved— No revision.) 

[2] The maintainability of a revision application is 
not a matter to be judged by the merits of such applica- 
tion. (1942) I L B (1942) Kar 160 (162). 

[3] The High Court cannot interfere on the ground 
of expediency. (Yol 29) 1942 Oudh 432 (433)*(1912) 34 
All 393 {395)'®(Vol 18) 1931 Cal 604 (606) : 59 Cal 68>® 
(Vol 6) 1919 All 328 (329)®(Vol 25) 1938 Lab 434(435). 
(This principle is all the more applicable in cases of 
revision from an order making an award a rule of 
Court.) 

[4] The fact that a case is a very hard one does not 
permit the High Court to interfere where it has no 
power so to do. (Vol 27) 1940 Pat 87 (88) : 18 Pat 
210 . 

[5] No revision lies merely because no other remedy 
is open. (Vol 27) 1940 Pat 102 (106) : 19 Pat 321 (SB). 

[6] Beqnirements of S. 115 not fulfilled — High 
Court cannot interfere merely on ground that hardship 
would be caused to applicant and that he would have no 
other remedy. (Vol 23) 1936 Oudh 22 (24) ; 11 Luck 
529 (FB). 

[7] In doubtful eases, Court should err on side of 
entertaining revision rather than refusing to do so. 
(Vol 22) 1936 All 363 (358) ; 57 All 469. 

[8] Mere question whether Court’s order is wise or 
unwise cannot be gone into in revision. (V ol 28) 1941 
Mad 285 (286). 

[9] Powers of High Court to interfere under S. 115 
are very limited. (Vol 25) 1938 Pat 106 (107). 

[10] The powers under this section should be used 
with a view to subserve and not to defeat the ends of 
justice. (Vol 22) 1936 Mad 89 (89, 90). 

[11] Where substantial justice has been rendered by 
the lower Court, the High Court will not interfere^ in 
revision though the reasojis for the order under revision 
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are not correct. (Vol 20) 1933 All 154 (155) (Yol 24) 
1937 Mad 644 (645). (Trial Court having no jurisdictiort 
to try suit — High Court is not bound to interfere in 
revision if decree of trial Court is eoiTeet.)'®(Vol 22) 1935 
Lab 190 (191)^(Vol 22) 1935 Mad 574 (575). 

[12] Findings of fact cannot be attacked in revision^ 
(Vol 30) 1943 Nag 155 (156) : I L B (1943) Nag 456®* 
(Vol 30) 1943 Oudh 192 (196)®* (Vol 30) 1943 Oudh 300 
{302)*®(Vol 29) 1942 Mad 502 (503)®* (Vol 29) 1942 Nag 
47 (48) : I L B (1942) Nag 625® (Vol 29) 1942 Pesh 81 
(82)® (Vol 21) 1934 Cal 104 (104, 105) ® (Vol 20) 1933- 
Pat 575 (576) : 12 Pat 482 (F B) ® (Yol 21) 1934 Bang. 
306 (307)®(1883) 7 Bom 341 (372) (F B) ® (Vol 6) 1910 
Cal 312 (314) (S B) ® (Vol 23) 1936 Lab 725 (727) ® 
(Vol 24) 1937 Bom 25 (26) : I L B (1937) Bom 136 
® (Yol 24) 1937 All 691 (692) ® (Vol 22) 1935 Mad 246- 
(247)®(yol 23) 1936 Nag 140 (143) : I L B (1936) Nag 
188. 

[But see (Vol 30) 1943 Bom 42 (43). (Courts exer- 
cising revisional powers can differ fiom the lower Court 
on questions of fact.)] 

[13] The revisional Court can look into evidence for 
seeing whether the lower Court has assumed or failed to 
exercise jurisdiction or has acted with material irregula- 
rity. (Vol 2) 1915 Cal 49 (53) ® (Vol 6) 1919 All 295 
(296) : 41 All 602® (Vol 7) 1920 All 359 (359) ® (1907) 
1907 Pun Be No. 12, p. 59 (60) ® (1896) 1896 Pun Re 
No, 54, p. 154 (158)®(1S96) 1 Cal W N 67 (70)® (Vol 3) 
1916 Nag 123 (126) ; 13 Nag L B 203®(1S87) 9 All 39S 
(404, 409). 

[14] A party cannot be allowed to obtain in revision 
what he will not be able to obtain in appeal. (Vol 14) 
1927 Mad 869 (860) ® (Vol 16) 1929 Mad 259 (260) ® 
(Vol 14) 1927 Bom 599 (600)®(Vol 5) 1918 All 176(177). 

[15] A point not raised in the lower Court cannot be 
raised in revision. (V ol 29) 1942 All 45 (46) : I L B 
(1941) All 793® (Vol 29) 1942 Mad 449 (450) ® (Vol 29)> 
1942 Mad 733 (733)®(Vol 29) 1942 Nag 47 (49) : I L B 
(1942) Nag 625® (Vol 28) 1941 All 355 (357) ® (Vol 27> 
1940 Nag 302 (303) : I L B (1942) Nag 139 ® (Vol 26) 
1939 Bang 413 (416) ® (Vol 11) 1924 Pat 785 (785) ® 
(Vol 21) 1934 Pesh 50 (51)®(Vol 9) 1922 Bom 149(150)*. 
46 Bom 66®(Vol 12) 1925 Pat 461 (461) ® (Vol 8) 1921 
Sind 159 (164, 165, 166) : 16 Sind L B 207 (F B) ® 
(Vol 24) 1937 Cal 201 (203) ® (Vol 32) 1945 Lah 269 
(261)®(yol 30) 1943 Lah 295 (298)® (Vol 26) 1939 Smd 
125 (126) : I L B (1939) Kar 422 ® (Vol 31) 1944 Lah 
280 (282)® (Vol 26) 1939 Lah 260 (261) ® (Vol 26) 1939' 
Bom 296 (299). 

iSee also (Yol 13) 1926 P C 18 (20) : 53 Ind App 64: 
49 Mad 249 (P C). (Litigant who has all along main- 
tained a position in support of one branch of his suit 
cannot be permitted when he fails upon this branch to 
withdraw from the position and assert the contrary 
more especially when he thereby places his opponent at a 
great disadvantage.)] 

[See however (Vol 15) 1928 Mad 528 (531) : 51 Mad 
672®(Vol 14) 1927 Bang 134 (134).] f 

[16] Bevisional Court is not bound to but may 
allow a point of jurisdiction. (Vol 24) 1937 Mad 644 
(645) ® (Vol 22) 1935 Mad 699 (700) ® (Vol 23) 1939 
Pat 428 (429). (New point as to jurisdiction— Case 
undei** S. 25, Small Cause Courts Act.) ® (Vol 29) 1942 
Oudh 289 (289) ; 17 Luck 725 ®(Vol 27) 1940 Sind 178 
(180) : I L B (1940) Kar 327. 

{See (Vol 23) 1936 Pesh 97 (100). (A question of 
jurisdiction can be raised even on revision.)] 

[17] The section is not exhaustive and the jurisdiction 
in the matter of issuing writs of certiorari is not taken 
away by this section. (Vol 6) 1919 P 0 31 (35) : 46 Ind 
App 176 : 43 Mad 146 (P C). 

[18] For powers of the Bombay High Court under 
Bombay Kegulations, see the following cases ; (Vol 2> 
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1915 Bom 269 (370, 271) : 40 Bom 86 (94) ^ (Yol 15) 
1928 Bom 5 (7, 8) : 52 Bom 87*J-(Vol 21) 1934 Bom 299 
(300) : 58 Bom 597'3&(Vol 28) 1941 Bom 271 (272). 

[19] High Court may dismiss a revision petition for 
default of appearance. (Vol 32) 1945 Mad 103(104). 

[20] Party not filing a revision is not entitled to 
challenge the decree of lower Court. (Vol 82) 1945 All 
47 (48) ; I L B (1945) All 15. 

3. Application in revision treated as appeal. — 

[1] Where an application for revision is filed in a case 
in which an appeal lies, the Court may treat the peti- 
tion as an appeal, if it is filed within the time prescribed 
tor filing the appeal. (1898) 25 Oal 757 (778)(FB}3f(VoU9) 
1932 Bom 77 (78)»5«(Yol 2) 1915 Oal 268 (271)*(1884) 7 
Mad 555 (556) ^ (Vol 6) 1919 Mad 358 (358) ^ (Yol 12) 
1925 Pat 16 (17) : 3 Pat 344 ^ (Vol 4) 1917 Upp Bur 9 
(10) : 2 Upp Bur Bill 106iJ<(Yol 14) 1927 AU 120 (120): 
49 All 178. 

[2] Court may treat the petition as apipeal provided 
the proper court-fee is paid. (Yol 30) 1943 Cal 177 (179) 
^(1900) 23 Mad 101 (104). 

[3] Conversion of revision application into appeal 
after expiry of period for appeal — Court may excuse 
delay under S. 5, Limitation Act. (Yol 5) 1918 Lah 67 
(68) : 1917 Pun Be No. 964«(Yol 7) 1920 Lah 450 (451) 
«»(Vol 9) 1922 Lah 233 (234) : 2 Lah 1. 

[4] Wx T^arte order treating revision as second appeal 
— Bespondent is entitled to show that no second appeal 
lay. (1894) 1894 Pun Be No. 80, page 274 (276). 

[5] An application for revision to the High Court 
cannot be returned for presentation as an appeal to 
<Lnother Court. (Yol 29) 1942 Mad 657 (658). 

4. “Case which has been decided. ” — [1] The 
word ‘case* has a wider meaning than the words ‘suit* or 
‘appeal*. (Vol 8) 1921 All 1 (2) : 43 All 564 (FB) «© 
(Yol 2) 1915 Bom 269 (271) : 40 Bom 86*(Yol 23) 1036 
Sind 205 (205) ^ (Yol 38) 1946 Nag 5 (7, 8) : I L B 
(1945) Nag 634. 

[2] The word ‘ease,* is nowhere defined ; but the 
word should be understood in its broadest and most 
ordinary sense, unless there were specific reasons for 
narrovdng its meaning. (1885) 7 All 661 (665) (FB). 

[3] The word “case** cannot be confined to a litiga- 
tion in which there is a plaintifi who seeks to obtain 
particular relief in damages or otherwise against a 
defendant who is before the Court. It must include an 
ex 'parte application praying that persons in the position 
of trustees or officials should perform their trust or dis- 
charge their official duties. (Vol 4) 1917 P C 71 (74) : 
40 Mad 793 : 44 Ind App 261 (P C). 

[4] Scheme framed for management of a public 
temple giving Devasthan Committee of the taluka power 
to audit accounts of the managing committee of the 
temple. On the report of the Devasthan Committee 
pointing out irregularities in the management the Dis- 
trict Judge passed orders interfering in the management 
and threatening, action in case of disobedience Held, 
that the proceeding was a ‘case*. (Yol 26) 1939 Bom 279 


[5] Proceedings of a District Judge under the Charit- 
able and Religious Trusts Act (14 [XIV] of 1920) are open 
to revision under this section. (Vol 16) 1929 All 581(583, 


[6] Where the whole ease was over and the onl^ 
thing that remained to be done was the preparation o 

1915^1ll?7i\n:y ^ decided*. (Yol 2 

[7] Where the decision of the Court is in favour o; 
the party oonoemed an application by him against t 
finding is not competent. (Yol 23) 1936 Pesh 97 (99), 

[8] Dismissal of a suit on the ground that the 
Court has no jurisdiction amounts to ‘a case decided 


within the meaning of this section. (Yol 30) 1943 Oudh 
307 (307) 

[9] Order dismissing application under S, 19, Madras 
Agriculturists’ Belief Act, consequent to withdrawal of 
the same is case decided. (Vol 30) 1943 Mad 617 (626). 

5. Decision as to court -fee — [1] An order demand- 
ing additional court-fee is revisable. (Yol 29) 1942 Mad 
.585 (585) iJ‘(Yol29) 1942 Pat 60 (62) : 20 Pat 780 
©{Vol 29) 1942 Sind 76 (77) : I L B (1942) Ear 61 
©lYol 28) 1941 All 298 (300) : I L B (1941) All 658 
©(Vol 25) 1938 Pat 22 (25) : 16 Pat 766 (FB) ©(Vol 25) 

1938 Nag 122 (126) : ILB (1938) Nag 106 (FB) 
©(Vol 22) 1936 Oal 279 (280) : 62 Cal 417 ©(Vol 31) 
1944 Mad 315 (317):ILB (1944) Mad 626 (PB). ({YoV26) 

1939 Mad 380, overruled.)©lYol 32) 1946 Bom 336 (337): 
ILB (1945) Bom 729. 

ISee also lYol 23) 1936 Pesh 140 (141).] 

[But see (Vol 29) 1942 Pesh 2d (24) ©(Vol 26) 1939 
Mad 380 (382) ] 

[2] A decision holding that the court-fee paid is 
sufficient cannot be revised. (Vol 25) 1938 Pat 22 (25) : 
J16 Pat 766 (FB)©(Vol 23) 1936 Pat 85 (86): 15 Pat 340 
©(Vol 25) 1938 Nag 122 (126) : I L B (1938) Nag 106 
(FB) ©(Vol 30) 1943 Nag 315 (317) : I L B (1943) Nag 
802. 

[3] The Judicial Commissioner’s Court should not 
hear a revision application against an order in an appeal 
from a decree, on which the proper court-fee, arising 
from the decree of the trial Court has not been paid by 
the applicant. (Vol 29) 1942 Sind 76 (77) : I L B (1942) 
Ear 61. 

[4] Decision by Appellate Court under S. 7 (v) (o), 
Court-fees Act, holding land to be overvalued and deter- 

. mining annual income — No revision lies. (Vol 27) 1940 
Mad 821 (821). 

[6] Where the decision on a question of court-fee 
also bears upon the valuation of the suit for purposes of' 
jurisdiction, and the suit may have to be filed in a 
higher Court if the court-fee question should he decided 
in a different way, the High Court is justified in inter- 
fering in revision, although the point has been decided 
in plaintiff s favour. (Vol 23) 1936 Mad 411 (411). 

6. Error of law or fact [1] If a particular juris- 

diction originates m some special law or enactment, the 
High Court can always interfere in the sense that it can 
construe the law and in accordance with that construc- 
tion compel the lower Court to exercise such jurisdiction 
or to refrain from exercising such jurisdiction if not 
warranted by law or the enactment in question. (Vol 22) 
1935 Pat 385 (388) : 14 Pat 488. 

[2] The decision on a question of law can be inter- 
fered with if m fact a question of jurisdiction does arise, 
(Vol 24) 1937 Pat 647 (651) : 16 Pat 729. 

[3] Where matter of jurisdiction arises H’gh Court 
can interfere in a question of law or fact. (Vol 24) 1937 
Pat 651 (652). 

[4] Hijih Court will interfere where the jurisdiction is 
derived from statute and matter is one of construction 
of statute. (Vol 25) 1938 Pat 22 (24) : 16 Pat 766 (FB). 

[5] Where the Court has jurisdiction over a case, 
the fact that the conclusion or decision arrived at is 
erroneous in law or fact is not a ground for revision* 
(Vol 21) 1934 All 620 (622) ; 67 All 17 (FB), (Decision 
on a question of court-fee.) ©(1885) 7 All 661 (664) (FB) 
©(Vol 32) 1946 Bom 386 (389) ©(Vol 31} 1944 Lah 473* 
(476) ©(Vol 32) 1 45 Nag 183 (184) ; I L E (1945) Nag 
457 ©(Vol 32) 1945 Nag 244 (246) : I L R (1946) Nag 
587 ©(Vol 33j 1946 Nag 165 (169) : I L B (1946) Nag 
26 ©iVol 32) 1946 Oudh 79 (81) ©(Vol 32) 1946 Pesh 14 
(16) ©(Vol 33) 1946 Pesh 7 (8) ©(Vol 13) 1926 Cal 773 
(776) : 63 Cal 679 ©(Vol 18) 1931 Had 83 (90) : 54 
Mad 627 ©(Vol 11) 1924 Cal 493 (495) ©(Vol 28) 1939 
Pat 430 (431). (But if the order is ab^utely unjuatifi- 
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able and perverse, High Court can interfere.) J^CVol 23) 

1936 Pat 119 (121). 

[6] The section applies to jurisdiction alone, the 
irregular exercise, or the non-exercise of it, or the illegal 
assumption of it. The section is not directed against 
conclusions of law or fact in which the question of 
jurisdiction is not involved. (Yol 4) 1917 P 0 71 (74) : 
40 Mad 793 : 41 Ind App 261 (PC). 

[7] An erroneous decision on a question of'lmiitation 
or of res judicata is not a ground for revision. (1884) 11 
Cal 6 (8) : 11 Ind App 237 (PC) •a&(1894) 17 Mad 410 
(415, 416) (PB). (Admitted a^^peals after they had be- 
come time barred.) 

[8] An erroneous decision may be interfered with if 
the Court has failed to consider all necessary matters. 
(1906) 1906 Pun Be No 118, page 453 (456) •$•(1906) 
1906 Pun Re No 121, page 462 (462) ^«(Vol 17) 1930 All 
477 (478). 

[9] Decision wrong — Nature of claims misappre- 
hended— Decision may be interfered in revision. (1913) 
1913 Pun L E No. 135, pge 472 (474). 

[10] Erroneous decision — Court not applying its 

mind to the question at all — Revision is maintainable. 
(Vol 20) 1933 Pat 182 (134) ^(Vol 25) 1938 Rang 87 (87) 
©(Vol 3) 1916 Cal 907 (908) 13) 1926 Cal 444 

(446) »5(Vol 11) 1924 Lah 603 (604) *(1913) 9 Nag L R 
35 (3a) *(Vol 14) 1927 Mad 436 (437) *(Vol 11) 1924 
Pat 36 (36) *(Vol 5) 1918 Low Bur 140 (142) : 9 Low 
Bur Rul 71 *lVol 16) 1929 Rang 304 (306). 

[See however (Vol 4) 1917 Mad 6G7 (G67) *(Vol 5) 
1918 Mad 1173 (1173). (Where plea of limitation was 
not pressed.) *(Vol 12) 1925 Oudh 34 (34). (Revision 
lies on a question of limitation.)] 

[11] An erroneous conclusion as to the admissibility 
<of evidence is no ground for revision. (Vol 1) 1914 Cal 
826 (827) *(Vol 5) 1918 Pat 607 (608) *(Vol 10) 1923 
Cal 322 (822) *(Vol 16) 1929 Pat 633 (634) *(Vol 14) 
1927 Bom 664 (665). 

[12] Erroneous construction of a deed is no ground 
for revision. ((Vol 29) 1942 Mad 413 (415)* (Vol 21) 
1984 All 530 (530, 531)* (Vol 21) 1934 Lah 67 (67) : 
15 Lah 305* (Vol 6) 1918 Cal 925 (927) : 45 Cal 519* 
.<Vol 12) 1925 Pat 318 (319)* (Vol 10) 1923 All 269 
<269)* (Vol 15) 1928 Lah 284 (285)* (Vol 26) 1939 Sind 
360 (360) : I L R (1939) Ear 342 (342)* (Vol 22) 1935 
Mad 160 (161)* (Vol 22) 1935 Lah 971 (971)* (Vol 24) 

1937 Oudh 193 (194) : 13 Luck 81, (Wrong construc- 
tion of scheme framed under S. 92). 

[But see (Vol 14) 1927 Lah 44 (45). (Misconstruc- 
tion of pleadings is ground for revision.)* (Vol 23) 

1936 Lah 801 (802). (Where a document cannot pos- 
sibly bear the construction that has been placed by the 
lower Court on it, and its interpretation is clearly 
wrong the High Court has jurisdiction to revise its 
decree.)] 

[13] Misconstruction of a section is no ground for 
revision. (1903) SO Cal 397 (400) (S B)* (Vol 5) 1918 
Cal 896 (897)* (Vol 23) 1936 All 449 (450)* (Vol 24) 

1937 Mad 36 (37) ; I L R (1937) Mad 189* (Vol 16) 
1929 Mad 257 (257)* (Vol 12) 1925 Oudh 373 (374)* 
(Vol 11) 1924 Rang 212 (213)* (Vol 10) 1923 Pat 90 

(91). 

[14] Erroneous appreciation of evidence — ^No ground 
for revision. (Vol 30) 1943 Pesh 5,4: (56)* (Vol 6) 1919 
Mad 796 (797)* (Vol 17) 1930 Mad 225 (226)* (Vol 9) 
1922 Lah 290 (293) : 3 Lah 79* (1910) 6 Nag L R 49 
<50)* (1899) 21 All 181 (183). 

[16] An erroneous decision as to what constitutes a 
material irregularity in setting aside an execution sale 
! is no ground for revision. (Vol 19) 1932 AU 140 (140)* 
<Vol 16) 1929 Oudh 26 (29) ; 4 Luck 93* (1894) 21 Cal 
79? (806)* (1913) 18 Ind Oas 715 (717, 718) (Cal). 


[16] Where a particular question of law has been 
decided in one way by a High Court or by the Privy 
Council the failure of a subordinate Court to follow 
such precedent is an illegal or irregular exercise of 
jurisdiction, with which the High Court will interfere. 
(Vol 20) 1933 Mad 94 (95)* (Vol 24) 1937 Rang 197 
(198). 

Also see Note 12, 

7. Error of procedure [1] An error of proce- 

dure in the exercise of jurisdiction is an irregular exer- 
cise of jurisdiction and, if the irregularity is material, 
may be interfered with in revision, (Vol 3) 1916 Mad 
1164 (1164). (Order without giving opportunity to the 
other side to put forth its case,)*(Vol 22) 1935 Bom 216 
(218). (Remand in disregard of method of procedure 
enjoined by Code.) * (Vol 1) 1914 Cal 388 (390, 391) ; 
41Cal 323 (338). 

[But "see (Vol 7) 1920 Pat 667 (568) : 4 Pat L Jour 
642. (Error of procedure held not to be within the sec- 
tion.)] 

[2] An error of procedure resulting in a failure of 
justice is a material irregularity. (Vol 7) 1920 Pat 82 
(64). 

[3] Case not raised by the parties — No evidence 
directed to it — Court disposing it — Revision lies. 
(Vol 11) 1924 Pat 341 (342). 

[4] Suit entertained without permission under O. 1, 
E. 8— Revision lies. (Vol 14) 1927 Rang 134 (134). 

8. Exercise of jurisdiction illegally or with 
material irregularity. — [1] “The question then is, 
did the Judges of the lower Courts in this case, in the 
exercise of their jurisdiction, act illegally or with 
material irregularity. It appears that they had perfect 
jurisdiction to decide the question which was before 
them, and they did decide it. Whether they decided it 
rightly or wrongly, they had jurisdiction to decide the 
case; and even if they decided wrongly, they did not 
exercise their jurisdiction illegally or with material 
irregojarity/* There is a conflict of decisions as to the 
interpretation of cl. (c) and the above observations of 
the Privy Council relating thereto. (1885) 11 Cal 6 (8) : 
11 Ind App 237 (PC). 

[2] It is only when a Court decides a case Toermrsely 
that it can be said to act illegally or with material 
irregularity in the exercise of its jurisdiction and that 
other errors on questions of law or procedure are out- 
side this;olause (Vol 2) 1915 Mad 1223 (1233): 39 Mad 
195 (PB)* (1894) 17 Mad 410 (414, 416) (PB). 

[3] Clause (c) has been purposely and advisedly left 
in indefinite language in order to empower the 
High Court to interfere with gross and palpable errors 
of subordinate Courts, and to prevent manifest in- 
justice in non-appealable cases. (Vol 22) 1935 Cal 102 
(106)*(1896) 1 Cal W N 617 (625, 626)* (Vol 18) 1931 
‘Cal 27 (28) ; 58 Cal 111. 

[4] Though a Court may have jurisdiction to make 
an order, if the efieot of the order is finally to shut out 
a trial when it ought never to have been so shut out, 
then such an error must be regarded as a material irre- 
gularity although it may not be palpable or gross. An 
erroneous order of an Appellate Court demanding addi- 
tional couit-fee is an order afieeted with material irregu- 
larity although the error may not be palpable or gross- 
(Vol 26) 1938 Nag 122 (126) : I L R (1938) Nag 137 
(P B) (Overruling (Vol 20) 1983 Nag 107 ; 29 Nag L R 
125 (PB) ) 

[5] Where the law has prescribed the manner in 
which a Court shall exercise its jurisdiction and the 
Court acts in disregard of those provisions, it acts iUe- 
sallv or irregularly in the exercise of jurisdiction. (1885) 
7 All 345 (347)*(Vol 20) 1933 All 295 (297) : 65, AH 
216* (Vol 19) 1932 Bom 584 (587) : 56 Bom ‘585 * 
(Vol 20) 1933 Oudh 540 (542) : 9 Luck 225 * (Vol 20) 

IM. 48, 
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193S Oudli 547 (548) : 9 Luck 219<3&(Vol 14) 1927 Kang 
1S4 (134) tJ* (Vol 25) 1988 ISIag 107 (109) : I L R (1938) 
Nag 436 (Irregularity must be analogous to one in 
^procedure and must be of the Court wbose order is 
being revised.) 

r6J Where the Court exercises its jurisdiction in the 
manner prescribed but arrives at a com.climon or de- 
cision which is erroneous in law or fact, it does not act 
illegally or with material irregularity but decides erro- 
neously in the proper exercise of jurisdiction. (Yol SO) 
1943 Oudh 192 (196) (Yol 28) 1941 Rang 244 (246) © 
<Yol 27) 1940 Nag 386 (390) : I L B (1940) Nag 659 •$* 
(Yol 27) 1940 Rang 75 (77)»J»(1886) 8 All 519(521, 6U)^ 
(Vol 21) 1934 All 4 (6) : 55 All 825 ^(Vol 24) 1937 Rat 
639 (640) •i‘(Yol26) 1939 Pat 564 (565) •5‘(Yol 26) 1939 
Oudh 129 (131) : 14 Luck 442 ^ '(Yol 23} 1936 All 449 
(450)i3&(Yol 25) 1928 Lab 357 (358)4'(Yol 26) 1939 Lah 
162 (163) ^ (Yol 23) 1936 Nag 157 (159) : I L R (1936) 
Nag 73'Jt(Yol 24) 1937 Oudh 108 (111) ^ (Vol 26) 1939 
Mad 733 (733, 734)3»(Yol 23) 1986 Sind 205 (206). 

[7] There is nothing in the language of the section, 
to limit the meaning of the words in Cl. (c) to perverse 
decisimis only. (1904) 2 Low Bur Rul 333 (339, 340). 

[8] "Where the Court is perverse, i. e., where it wil- 
fully or consciously disregards the provisions of law, it is 
cer^nly acting iUegally in exercise of its jurisdietion. 
(1883) 7 Bom 341(358, 359)(FB)»5t(1903) 26 All 609(524} 
(FB)6&{Yol 8) 1921 "Upp Bur 27 (29): 4 "Upp Bur Rul 16 
*(Yol2) 1915 Mad 1122 (1123)>3&(Yol 26) 1939 Pat 430 
t431)*(Yol 22) 1935 Bom 222 (225) ; 69 Bom 430 ^ 
(Vol 23) 1936 Mad 626 (527). 

[9] Every illegality can be a ground for revision; but 
in case of an irregularity it must be one which af eefes 
tbe decision upon the merits. (1886) IS Cal 225 (230) * 
(Yol 6) 1919 Low Bur 151 (153) : 9 Low Bur Rul 263 ^ 
(1938) 177 Ind Cas 138 (140) (Pat). 

[10] Whether an act is illegal or merely irregular 
depends upon the importa^ice of the provision of law 
disregarded. (1902) 25 IMad 61 (98) : 28 Ind App 257 
(PC). 

Ill] Where the law expressly prohibits a thing to be 
done, a disregard of such a provision has been held to 
amount to an ill^ality. (Yol 7) 1920 Cal 305 (308) : 46 
Cal 962 © (Yol 19) 1932 All 337 (339) : 64 All 490 * 
(1886) 8 All 111(116) (PB)*(Yoll7) 1930 Rang 129 
1129) : 7 Rang 766. 

[12] There is a material irregularity if the Court 
arrives at a conclusion without any evidence to support 
it. (Vol 12) 1925 Mad 877 (878) * (Yol 19) 1932 Pat 
9 (11) : 11 Pat 161 ^ (Yol 12) 1925 Mad 494 (495) 
(Vol 13) 1926 Lah 566 (566) (fiE* (Vol IS) 1931 All 452 
(462)*\Yol 12) 1925 Lah 278 {278ji5&(1906) 10 Cal W N 
14 (16)'$'(Yol 10) 1923 Mad 603 (504). 

[But see (1887) 9 All 398 (409) (Illegality.)] 

[13] Where the lower Court decides a case without 
considering the materials placed before it or m dis- 
regard of the evidence, revision is maintainable (Yol 29) 
1942 Sind 57 (59) : ILR (1941) Ear 587 * (Vol 28) 1941 
Bang 244 (246j •P(Yol 27) 1940 Lah 180 tl81)*lYol 27) 
1940 Sind 30 (32) : I L R 11939) Ear 669 * (Vol 21) 
1934 Bom 343 (347) ; 58 Bom 6233*(Vol 21) 1934 Rang 
214 l215)*(Vol 11) 1924 Nag 44 (46) ; 19 Nag L R 165 
8 &(Vol 6) 1919 Pat 481 (482) ® (1909j 10 Cal L Jour 33 
{36)»3&(Vol 12) 1925 Cal 264 (255j>i«(l911) 10 Mad L Tim 
163 ll64j (Yol 25) 1938 Mad 634 (637) : I L R (1938) 
Mad 98885« (Yol 25) 1938 Nag 216 (217) : I L E (1940) 
Nag 626*(Yol 26) 1939 Pesh 9 (13) (Yol 22) 1935 All 
705 (706). 

[14] Revision lies where the Court gives a decision 
m evidence not legally taken. (Vol 1) 1914 Cal 575 
tp77) >Jt(1877) 3 lud App 259 (286) (PC) © (Yol 3) 1916 


Mad 347 (548) ^ (Yol 23) 1936 Pesh 72 {74)5<(Yol 33) 
1946 Nag 5 (8) ; ILR (1945) Nag 634. 

[But see (Yol 13) 1926 Pat 29 (30), (One piece of 
inadmissible evidence but finding arrived at on the rest 
of the evidence.)] 

[15] Where the Court gives a decision on evidence 
without considering the question of its admissibility, 
revision would lie. (Vol 13)1926 All 161 (162) >5(1894) 18 
Bom 369 (372)i© (1912) 15 Cal L Jour 114 (118, 119) 

1897 Pnn Re No. 68, p. 311 (315). 

[16] "Where it arrives at a conclusion in opposition 
to the finding expressed in the body of the judgment, a 
revision will lie. (Yol 16) 1929 Mad 841 (841)15 (Yol 22) 
1935 All 280 (281). 

[17] Revision lies where the Court decides a case 
without giving reasons for its judgment. (Yol 3) 1916 
Ail 65 (66) >5(1890) 1890 Pun Be No. 72. p. 197 (199)® 
(Vol 14) 1927 Lah 798 (790)®(Yol 25) 1938 All 31 (32): 
ILR (1938) All 48 ®(Yol 33) 1946 Cal 304 (305)®(Yol 31) 

1944 Oudh 157 (159). 

[But see (Vol 22) 1935 Mad 105 (lOG). (Failurq to 
stale reasons for order is no ground for revision )] 

[18] Revision lies where the Court disregards and 
does not apply its mind to, or misapplies the pro- 
visions of any law. For illustrations see the follow- 
ing cases : (Yol 29) 1942 Nag 78 (79) ; I L E (1942) 
Nag 675. (Decree set aside under O. 9, B. 13 without 
considering whether there was jurisdieiion to do so 
or not.) I® (Vol 29) 1942 Sind 57 (59) : I L R (1941) 
Ear 587. (Judge enunciating principle that suit must 
be stayed if difficult point of law arises—S. 115 applies.) 
®(Yol 28) 1941 Oudh 433 (435) : 16 Luck 778. (Oenui^ 
neness of document presumed contrary to Evidence Act 
S. 90.)®(Yol 26) 1939 All 668 (669, 670) ® (Injunction 
granted under S. 151, but against the spirit of the 
section )®(Vol 19) 1932 Cal 448 (450) : 59 Cal 329. (Ad- 
ding a party under 0, 1, R. 30 - when the Court had no^ 
power to act under that rule hold to be an irregularity ) 
®(Vol 20) 1933 Lah 260 (261). (Failure to consider 
extension of time under S. 5, Limitation Act.)®(Vol 32) 

1945 Mad 278 (279) ®(Vol 32) 1945 All 348 (349) : ILK 
(1945) All 604®(Vol 31) 1944 Nag 295 (298):1LR (1944) 
Nag 806® (Yol 31) 1944 Lah 398 (390) ® (Vol 6) 1919 
Low Bur 151 (158) : 9 Low Bur Rul 263 ®(Yol 3) 1916. 
Bom 55 (56) : 41 Bom 402. (When lower Court dis- 
charged surety under O 38, R. 1 on death of defendant,)* 
®(Yol 12) 1925 Rang 300 (300) : 3 Rang 211, (Applying 
0.25, R.ltoa suit not for payment of money.)®' 
(1904) 2 Low Bur Rul 333 (340)® (Yol 12) 1925 feaig 
37 (38). (A failure to consider the effect of a preyiw. 
Full Bench decision.) ® (Yol 8) 1921 Sind 159 (162) t 
16 Sind L*R 207 (FB). (Rule of estoppel.)® (Yol 21) 1934 
Mad 899 (400) ; 57 Mad 705, (Failure to distinguish, 
between an application by a plaintiff to be examined oa 
commission and an application by a defendant.) 

(Yol 22) 1935 Nag 209 (211) ; 31 Nag L R 413. (Appli- 
cation by idols to sue in forma paicperis rejected on 
ground that they are not “persons,* — Decision amounts 
to conscious violation of specific rules of Civil Procch 
dure Code-~Revision lies.) ® (Vol 25) 1938 Mad 634 
(637): ILR (1938) Had 988, ("Where the lower Court has 
acted without any clear conception of the law on 
subject or has failed to apply the law to the facts of the 
case, it acts illegally, and in any case with material 
irregularity justifyingdnterference by the High Ootat 
in revision.)®(Vol 23) 1936 Oudh 185 (188) : 12 M 
52. (Order made in violation of provisions of 0. 46, 

B. 15 is quite irregular.) ® (Yol 26) 1939 Sind ^7 
(141): ILR (1939 j Ear 330. (Allowing a question to b,A 
argued which cuts at the very root of the plainfifl^S' 
case but which is not raised in the pleadings,)®(YoI 
1935 All 34 (35) : 67 All *482, (Judgment-debtot| ' 
jointly and severally liable for decree — Application lor 
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refercncG to arbitration by decrce-hoider and only soma 
of them — Order of reference by Court is illegal — Revi- 
sion is competent )^Yol 24) 1937 All 598 (604) : I L 11 
(1937) All 805 (FB). (Application under S. 30, U. P. 
Agnculturists* Relief Act— Failure of Court to apply its 
mind to material provisions of law.)>5(Vol 25) 193S All 
153 (15G) : I L B (1938) All 305* (Lower Court wrongly 
interpreting section of a statute and refosing to grant 
relief — High Court should interfere.) (Yol 22) 1935 
Pesh 186 (189). (Court dismissed an application for res- 
toration of a suit dismissed in default under the im- 
pression that Art. 163, Limitation Act, applies to tho 
case \YhiGh does npt in fact so apply.) ^ (Vol 25) 1938 
Pesh 49 (50). (Court ignoring fundamental principles 
of law.) 

[19] Whore a subordinate Court fails to follow a 
decision of the High Court to which it is subordinate 
a revision lies. (Vol 28) 1941 Rang 22 (23). (Failure to 
grasp tho essentials of a reported ruling -of the High 
Court is also ground for revision.) (Vol 26) 1939 Bang 
433 (434) : 1939 Rang L B 587 •^(Vol 20) 1983 Mad 94 
(m)^(Yol 19) 1932 Pat 346 (347) : 11 Pat 616. 

[20] A revision would lie where the Court follows a 
decision without noticing that it does not applyto the 
ease, (Vol 28) 1941 Pesh 76 (78). 

[21] The High Court will interfere in revision where 
the evidence has been misinterpreted. (Vol 30) 1943 
Posh 17 (18)5<(Vol 2G) 1939 Rang 413 (414, 416) 
(Vol 16) 1929 Mad* 204 (205) ^ (Vol 20) 1933 Pesh 67 
(69) © (1910) 1910 Pun W B No. 97, p. 262 (264) •$« 
(Vol 6) 1919 Lah 91 (92). 

[22] The High Court will interfere in revision where 
there has been misapprehension of facts. (1912) 15 Cal 
L Jour 114 (118, 119).* (Inferring estoppel without any 
finding or issue.)'J« (1897) 1897 Pun Be No. 60, p. 261 
(2G5) (FB) ^ (Vol 13) 1926 All G04 (605) (Appellate 
Court treating findings as being the opposite of what 
they really are )i$*(Vol 17) 1930 Bom 129 (131) : 54 Bom 
105. (Judge inferring misconduct from facts which can- 
not be taken into consideration )4t(Vol 9) 1922 Nag 104 
(l05, 106) : 19 Nag L B 181. (Court assuming that the 
contract made on behalf of minor, was made by minor 
hiniself.}1-‘(Vol 14) 1927 Mad 227 (228) * (Vol 22) 1935 
P C 185 (186) : 62 Ind App 257 : 57 All 678 (P C). 
(Trial Judge misapprehending nature of application to 
be added as party to suit and dealing with it summarily, 
acts with material irregularity.) 

[23] Decision in the absence of a party affected 
thereby — Bevision lies. (Vol 13) 1926 P 0 142 (144) : 
54 Cal 338 : 53 Ind App 271 (P 0) © (Vol 16) 1929 All 
761 (761). 

[24] Decision without hearing party — Revision lies. 
(1907) 34 Cal 929 (933)»$‘(Vol 20) 1933 All 196 (196}'5^ 
(Vol 9) 1922 Bom 207 (209) : 47 Bom 11 ^ (Vol 10) 
1923 Pat 102 (102) © (Vol 17) 1930 Lah 177 (178). 

[25] Decision against a party who had no opportunity 
of being heard — Bevision lies. (Vol 20) 1933 All 751 
(751), (Dismissal of claim on the ground of delay with- 
out giving opportunity to claimants to explain delay.) ® 
(Vol 20) 1933 Lah 421 (421) © (1886) 8 All U1 (115) 
(FB) If (Vol 20) 1933 Lah 538 (539). (Court refusing to 
summon proper witness.) f (Vol 16) 1929 Mad 49 (49) f 
(Vol 10) 1923 Pat 180 (183)f (Vol 6) 1919 Mad 14 (15)f 
(Vol 12) 1925 Nag 236 (238) f (Vol 24) 1937 Oudh 268 
(269) : 13 Luck 111. 

[See however (Vol 8) 1921 Bom 219 (219) : 45 Bom 
360. (Failure to give notice where none is required to 
be given is not a ground of revision.)] 

[26] Decision against a party not given opportunity 
to obey orders — Revision is maintainable. (V ol 2) 1915 
AH 133 (134), (Dismissing appeal for failure to furnish 

. security.) f (Vol 13) 1926 Cal 1017 (1018). (Dismissing 


execution petition for failure to pay process.) f (Vol 13) 
1926 Lah 671 (571). (For failure to amend plaint and 
pay costs of adjournment.) *$<(1911) 9 Ind Cas 132 (133) 
(CaDi^Vol 7) 1920 Pat 82 (84)>$^ (Vol 3) 1916 Mad 1161 
(1164)© (1912) 34 All 348 (360)© (Vol 32) 1945 Mad 107 
(108), (Refusal to adjourn a ease for few minutes to 
enable pleader to be present.) © (1935) 158 Ind Cas 250 
(250) (Pesh) © (Vol 23) 1936 Lah 560 (561). (Dismissal 
of suit without informing parties of date fixed.) © 
(Vol 22) 1935 Oudh 119 (120) : 10 Luck 476. 

[27] Revision would lie from a decision taking a 
mistaken view of the question at issue. (Vol 28) 1943 
Mad 510 (512) : I L R (1941) Mad 359©(1939) 41 Pun 
L B 909 {910)©(1888)12 Bom 617 (620)©(1905) 29 Bom 
213 (219) © (Vol 19) 1932 Nag 177 (179) : 28 Nag L B 
221 © (Vol 20) 1933 Nag 188 (188) : 29 Nag L B 164 © 
(Vol 7) 1920 Cal 459 (460)©(1927) 99 Ind Cas 94G (947) 
(Cal) © (1893) 1893 Pun Re No. 89, p. 355 (357), (Sait 
based on adoption of plaintiff, decided on defendant’s 
title.) 

[28] Where the Court decides an issue which does 
not properly arise, revision will lie. (Vol 16) 1929 Lah 
294 (295) © (Vol 17) 1930 Lah 80 (80) © (Vol 16) 1929 
Nag 347 (348) © (Vol 8) 1921 Sind 159 (165) : 16 Sind 
L B 207 (FB) © (Vol 13) 1926 Mad 947 (948) © (Vol 18) 
1931 j\rad 534 (536) © (Vol 15) 1928 Lah 299 (301) © 
(Vol 22) 1935 Pesh 174 (176). 

[29] Omission to decide issues properly arising in 
tliG cage may be aground for revision. (1912) 13 Ind Cas 
G57 (658) (Cal). (Per Stephen, J., co?a^m.)©(Vol 12) 1925 
Mad 884 (885)©(1912) 16 Cal WN 424 (425)©(1913) 1913 
Pun L B No. 140, p. 484 (484) © (Vol 7) 1920 Mad 843 
(846) © (Vol 15) 1928 Mad 815 (816) : 51 Mad 860 © 
(Vol 23) 1936 Pesh 97 (100) © (Vol 26) 1939 Pat 216 
(217)© (Vol 22) 1935 Lah 964 (965)© (Vol 26) 1939 Pat 
74 (75) © (Vol 33) 1946 Pat S16 (330) : 25 Pat 58. 

[30] Where the lower Court wrongly places the onus 
of proof, the High Court may interfere* in revision. 
(Vol 28) 1941 Bang 244 (246) © (Vol 25) 1938 All 620 
(521)© (Vol 22) 1935 Gal 710 (711)© (Vol 22) 1935 Mad 
784 (784}©(Vol 18) 1931 Rang 136 (137) : 9 Rang 71© 
(Vol 26) 1989 Lah 562 (562) © (Vol 26) 1939 Mad 644 
(645) { (Vol 10) 1923 Mad 607, followed.) 

[But see (1926) 92 Ind Gas 46 (4G) (Oudh) © (Vol 6) 
1919 Cal 266 (269)© (1934) 151 Ind Cas 548 (548) (Lab) 

{ (Vol 11) 1924 Lah 425; 5 Lah 288, followea)©(Vol 26) 
1939 Mad 733 (734).] 

[31] Bevision would lie where the Court declines to 
examine the evidence offered in support of a case. 
(1921) 64 Ind Cas 85(80) (Cal)©{1883) 13 Bom 642 (649) 
©{Vol 20) 1983 Pat 278 (279) © (Vol 14) 1927 Lah 239 
(239) © (Vol 1C) 1929 Lah 878 (879) © (1885) 7 All 345 
(352) © (Vol 5) 1918 Pat 100 (102, 103) : 4 Pat L Jour 
20 © (Vol 10) 1923 Pat 630 (531). 

[32] Where the Court refuses to go into the merits, 
revision will lie. (1912) 13 Oudh Cas 78 (80)©(1897) 1897 
Pun Be No. 34, p. 157 (159)©(1888) 1888 All W N 126 
(126). 

[33] Bevision lies from an order for execution of a 
decree which is inexeeutable. (1898) 20 All 311 (314). 

[34] Order for execution contrary to • directions 
contained in a decree — Revision lies. (1912) 16 Oal L 
Jour 557 (658) © (Vol 17) 1930 Lah 103 (104). 

[35] Court ordering notice in garnishee proceedings 
to a firm to pay a debt really due by the individuals of 
the firm — Revision lies. (1911) 21 Mad L Jour 525 (525). 

[36] Attachment in execution of a personal decree 
of property held as a trustee — Bevision lies. (1901) 28 
Cal 574 (683). 

[37] Decision in appeal oh a ease not raised in the 
first Court — Revision lies., (Vol 28) 1941 Rang 244 (246) 
©(1909) 33 Bom 35 (38) © (Vd 14) 1927 Lah 73 (74) © 
(Vol 1) 1914 Lah 39 (41) ; 1913 Pun Be No. 34© 
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(Yol 12) 1925 Mad 367 (357) •$•( Vol 13) 1926 Bang 214 
(215) : 4 Bang 202. 

[88] Appellate Court remanding a case after framing 
issues not arising in it — Bevision lies. (Vol 15) 1928 
Mad 984 (986)i3&(Vol 16) 1929 Mad 205 (207). 

[39] Bcmand by Appellate Court after practically 
deciding the -whole case — Ee-^ision lies. (Vol 10) 1923 
Mad 113 (113). 

[40] Incompetent order of remand — Bevision lies. 
(Vol 27) 1940 Nag 349 (353) : ILB (1940) Nag 538 © 
(Vol 27) 1940 Oudh 367 (368, 369) : 16 Iiuok 66^ 
(Vol 14) 1927 Cal 850 (852) : 55 Cal 219 ^ (Vol 14) 
1927 Oal 401 (402) ^ (Vol 15) 1928 Mad 991 (994) ^ 
(Vol 15) 1928 Mad 984 (985). 

[41] Bemand without setting aside decree in appeal — 
Bevision lies. (Vol 11) 1924 Bang 177 (178) : 1 Bang 
656. 


[42] Befusal to record a compromise in a proceeding 
under O. 21, B. 90 — Bevision lies. (Vol 16) 1929 Lah 
886 (887). 

[43] Compromise incomplete — Order on compromise 
can be revised. (1898) 1898 Pun Be No. 50, i^ago 164 
(167). 

[44] Order confirming an execution sale under 0. 21, 
E. 92 without disposing of an application to set aside 
the sale under O. 21, B. 90 — Bevision lies. (Vol 29) 
1942 Cal 480 (481). 

[45] Bevision lies from an order appointing a person 
as a guardiem ad litem of another, without his consent. 
(1909) 4 Ind Cas 1108 (1108) (Had). 

[46] Appointment of a guardian to a person of un- 
sound mind without considering the question of un- 
soundness of his mind — Order may be revised. (Vol 9) 
1922 Cal 86 (86). 

[47] Decree on compromise by the guardian ad litem 
without enquiring whether it was for the benefi.t of 
the minor — Bevision lies. (1889) 1889 Pun Be No. 105, 
page 368 (873) ^ (Vol 22) 1936 Oudh 287 (289) : 11 


Duck 30. 

[48] Court allowing reference to arbitration by the 
guardian without passing an order under 0. 32, 11. 7 — 
High Court wiU interfere. (Vol 29) 1942 All 85 (89) : 
ILB (1941) All 807 © (Vol 27) 1940 Sind 178 (180) : 
ILB (1940) Bar 327 © (1895) 1895 Pun Be No. 37, 

153 (155). 

[49] Court proceeding with a suit stayed under S. 10 
— Bevision lies. (Vol 16) 1929 All 957 (959). 

[50] High Court will interfere in revision where the 
Court refuses tO’ issue a sale certificate to the auction- 
purchaser. (Vol 4) 1917 Pat 697(697);! Pat L Jour 446. 

[51] Omission to draw up a decree in pursuance of a 
judgment — Bevision allowed. (Vol 30) 1943 Nag 204 
(209):ILB(1943j'Nag 241 (PB)*J<(1912j 37 Bom 60 (63). 

[52] Where the Income-tax Commissioner refuses to 
make a reference to the High Court under S. 66, Cl. 2, 
Income-tax Act, High Court will interfere in revision. 
(Vol 11) 1924 Lah 662 (663). 

[53] High Court will interfere in revision where the 
Court omits to deterrnine who the seal legal representa- 
tives are. (Vol 6) 1919 Mad 510 (511) : 42 Mad 76 (79). 

[54] Befusal to issue a certificate for refund of court- 
fee where the ease was remanded under O. 41, B, 23— 
High Court will interfere in revision. (Vol 5) 1918 Bom 
157 (158) : 42 Bom 363. 

[55] High Court will interfere in revision where the 
Court passes a decree on a contract prima facie void 
in law- (1912) 15 Ind Cas 35 (36) (All)‘aE<(Vol 2) 1915 Mad 
635 (636) ; 37 Mad 3854'(Vol 11) 1924 Mad 169 (160)© 
(Vol 11) 1924 Nag 101 (103) : 21 Nag L E 6. 

[56] Where the Court grants reliefs not prayed for 
without reference to any provision of law, High Court 
may interfere in revision. (Vol 11) 1924 Mad 911 (911). 


©(Vol 13) 1926 Pat 519 (520) © (Vol 11) 1924 Oudh 11 
(14)©(Vol 22) 1935 Pesh 157 (167). 

[57] A plea that the Court refused to exercise juris- 
diction cannot be raised along with the plea that the 
Court acted with material irregularity in the exercise of 
jurisdiction. (Vol 13) 1926 Cal 773 (775) : 53 Cal 679. 

[58] An objection to an application for revision that 
the lower Court had jurisdiction to hear and decide the 
matter and that it did not exercise its jurisdiction 
illegally or with material irregularity is not a 2;reW- 
minary objection inasmuch as such objection cannot be 
decided without going into the merits of the application 
for revision. (Vol 22) 1935 All 310 (314) : 57 All 810. 

9. “Exercised a jurisdiction not vested in it by 
law.” — [1] Where a Court has no sifuthority to decide 
a cause but It decides the cause under an erroneous 
construction of the law or of a misapprehension of facts 
it exercises a jurisdiction not vested in it by la-w, 
(Vol 30) 1943 Bom 42 (43)©(Vol 29) 1942 Pat 234 (235)© 
(Vol 31) 1944 Bom 203 (204), (Section 15, Municipal 
Boroughs Act.)© (Vol 33) 1946 Bom 64 (64). (Section 15, 
Municipal Boroughs Act,)© (Vol 32) 1945 Mad 26 (27)© 
(Vol 12) 1925 Mad 1201 (1204) : 48 Mad 676. (Wrong 
interpretation of a rule.) © (Vol 13) 1926 Cal 1030 
(1031)© (Vol 13) 1926 Bom 266 (269) : 50 Bom 215© 
(Vol 10) 1923 Mad 192 (196) : 46 Mad 536©(Vol 7) 1920 
Cal 305 (308) ; 46 Gal 962©(Vol 22) 1935 Pat 385 (388): 
14 Pat 488©(Vol 25) 1938 Nag 169 (173)©(Vol 22) 1935 
Pesh 174 (175). 

[2] Court cannot he said to have acted without 
jurisdiction if it is subsequently found by a higher Court 
that the findings of fact which were essential for the 
exercise of such jurisdiction were incorrect or erroneous. 
(Vol 25) 1938 Mad 603 (604). 

[3] Facts ousting jurisdiction must be patent on the 
face of the record. (Vol 20) 1933 Sind 229 (230) : 27 
Sind L B 261. 

[4] Appeal against non-appealable order entertained 
—Bevision lies. (Vol 28) 1941 Mad 867 (868)© (Vol 28) 
1941 Pat 616 (617)© (Vol 10) 1923 Bom 214 (215)® 
(Vol 19) 1932 Lah 416 (416) : 13 Lah 798© (Vol 32) 
1945 Cal 156 (156, 157) ; I L B (1944) 1 Cal 619® 
(Vol 19) 1932 Mad 714 (716)©(Vol 23) 1936 Lah 83 (84). 

[But see (Vol 28) 1941 Cal 441 (441).] 

[5] Suit or appeal entertained — No jurisdiction — 
Bevision lies. (Vol 30) 1943 Mad 284 (285)© (Vol 7) 
1920 All 175 (176). (Civil Court entertaining a suit 
cognizable by a Bevenue Court.) © (Vol 21) 1934 Lah 
540 (541)©(Vol 20) 1933 Bang 185 (186) : 11 Bang 337 
(PB) © (Vol 31) 1944 All 247 (248) : I L B (1944) All 
514 © (Vol 31) 1944 Mad 539 (540)©(1899) 23 Bom 321 
(324). (Special Judge entertaining an appeal on a 
finding that a person was not an agriculturist under 
the Dekkhan Agriculturists’ Belief Act.)© (Vol 13) 1926 
All 55 (56, 57) : 48 All 27 © (Vol 13) 1926 Cal 1236 
(1237) © (Vol 12) 1925 Pat 525 (526) : 4 Pat 718 ® 
(1909) 33 Mad 323 (326) (FB) © (Vol 15) 1928 Pat 461 
(451). 

[But see (Vol 11) 1924 Nag 17 (18):19 Nag L B179. 
(Small Cause Court — Trial of small cause suit as a 
regular suit without objection.) © (Vol 14) 1927 Nag 164 

[6] See the following eases where Court passing order 
was not authorized to pass it and hence High Court 
interfered. (Vol 29) 1942 Oudh 135 (137) : 17 Luck 391. 
(Trustees appointed under scheme not providing for 
removal of trustee — Proper procedure for removal of 
trustee is by suit properly instituted under S. 92 and 
not by mere application — Eemoval on application ia 
without jurisdiction — Bevision lies.) © (Vol 28) 1941 
Cal 156 (158) : I L B (1940) 2 Cal 277. (Bestoring under 
S. 151 execution application dismissed as time-barred— 
Aggrieved judgment-debtor’s remedy is by application 
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under S. 115.)* (1941) 22 Pat L Tim 965 (967). (Execu- 
tion petition dismissed for default — Court has no 
jurisdiction to restore application — Eemedy of decree- 
holder is to file fresh application.)* (Vol 27) 1940 Oudh 
405 (409) : 16 Luck 79. (Court remitting an award for 
reconsideration under Sch. 11, Para. 14 (c) when it had 
no authority to do so.)* (1903) 25 All 509 (525) (P B)* 
(Y ol 21) 1934 Pat 284 (287). (Order of remand under 
inherent power held in this case to be an illegal assump- 
tion of jurisdiction.) * (Yol 20) 1933 Bang 110 (111). 
(Ee-opening ex parte decree on a time-barred applica- 
tion amounts to exercise of jurisdiction not vested by 
law.) * (Yol 4) 1917 All 78 (79) : 39 All 723. (Court 
finding that valuation in plaint was fictitious but 
instead of rejecting plaint fixing its own valuation.)* 
(Yol 26) 1939 Pat 518 (519). (Order contrary to the 
provisions of Bihar Tenancy Act.) 

[7] Where the High Court passes a decree on certain 
terms and remits the case to the lower Court for 
disposal under the decree, the lower Court has no power 
to dismiss the suit itself; if it does so, it is an exercise 
of jurisdiction not vested in it by law. (Yol 11) 1924 
P 0 198 (200) : 4 Pat 61 : 51 Ind App 321 (PC). 

[8] Court impounding documents which it bad no 
jurisdiction to impound — Bevision lies. (Yol 30) 1943 
Nag 97 (98) ; I L B (1943) Nag 520. 

[9] Court amending decree contrary to provisions of 
S. 8, U. P. Debt Redemption Act — Bevision lies. 
(Yol 30) 1943 Oudh 241 (243) : 18 Luck 668. 

[10] Order under S. 148 without jurisdiction — Bevi- 
sion Hes. (Vol 28) 1941 Mad 706 (706). 

[11] Court has no jurisdiction to direct a party to 
amend his plaint — If it does so revision lies. (Vol 28) 
1941 Pat 44 (44). 

[12] Court allowing withdrawal of suit on ground not 
contemplated by O. 23, B. 1 (2)— Revision lies. (Yol 27) 
1940 Bom 121 (126) : I L R (1940) Bom 299 (PB). 

[13] One Court issuing injunction to another Court 
to stay confirmation of a sale — Latter Court refusing 
to comply with it — It acts without jurisdiction — Bevi- 
sion lies. (Yol 19) 1932 Lab 515 (516). 

[14] Decree directing dismissal of suit on non- 
payment of court-fee within time — No power to extend 
time and receive court-fee long afterwards. (Vol 10) 
1923 Cal 612 (614). 

[15] Allowing claim after confirmation of sale — 
Bevision lies. (1906) 33 Cal 487 (496). 

[16] Extension of time granted for payment after 
time fixed had expired — Bevision lies unless order is in 
interests of justice. (Vol 3) 1916 Mad 882 (882) : 39 
Mad 882. 

[17] Revenue Court transferring rent decrees, passed 
by it to another district for execution — Bevision lies. 
(1882) 9 Cal 295 (297, 299) : 9 Ind App 174 (P C). 

[18] Judge setting aside order passed by his predecessor 
and thus usurping appellate jurisdiction which he does 
not possess — High Court can set aside order in revision. 
(Yol 26) 1939 Sind 137 (142) : I L B (1939) Ear 330. 

[19] Where the lower Court itself has to determine 
whether it has jurisdiction or not to try the case, and it 
exercises its discretion wrongly and proceeds to try the 
case the High Court has power to interfere in revision. 
(Vol 24) 1937 Nag 334 (335) : I L B (1939) Nag 641. 

[20] Where the lower Court threatens to invade vested 
rights of the subject by assuming jurisdiction which it 
does not possess and it is about to resort to the use of 
the machinery at its disposal, the High Court as a 
superior Court will show a strong leaning against 
construing the powers under S. 115 so as to oust or 
restrict its jurisdiction. (Yol 26) 1939 Bom 279 (282, 
283). 

[21] Appellate Court reversing finding of fact arrived 


at in another suit — Bevision lies. (Yol 23) 1936 Pesli 
176 (178). 

[22] As to the powers of the High Court to interfere 
with a decision given by Small Cause Court in a presi- 
dency town see the following eases : (Yol 3) 1916 Mad 
871 (872) * (1911) 10 Ind Cas 551 (551) (Mad). 

10. Failed to exercise a jurisdiction so 
vested.*’ — [1] Order staying suit on receipt of intima- 
tion from Debt Conciliation Board — Court erroneously 
assuming that it cannot go into the question of the 
jurisdiction of the Board fails to exercise jurisdiction 
vested in it by law. (Vol 30) 1943 Lah 65 (78) : ILB 
(1943) Lah 257 (PB). 

[2] Commissioner under liYorkmen’s Compensation 
Act, not considering question of status under Act fails 
to exercise jurisdiction. (Yol 29) 1942 Pat 33 (34) : 21 
Pat 173. 

[3] Court proceeding on wi’ong view of the law as 
regards the scope and object of 0. 21, B. 88 fails to 
exercise jurisdiction. (Yol 27) 1940 Nag 337 (340) : ILB 
(1941) Nag 150. 

[4] Order staying a pauper suit under S. 10 on the 
erroneous view of law that it should be deemed to be 
filed when the plaint was registered and not on date of 
application to sue in forma pauperis amounts to a refusal 
to exercise jurisdiction. (Yol 27) 1940 Oudh 441 (442) ; 

16 Luck 184. 

[5] (Patna Amendment) Proviso (i) — Judgment- 
debtor applicant asked to de^sit cash security — > 
Court not judicially considering judgment-debtor’s 
application for permission to give landed security fails 
to exercise jurisdiction. (Yol 25) 1938 Pat 240 (242) : 

17 Pat 107. 

[6] Refusal to exercise jurisdiction by erroneous order 
staying suit. (Vol 18) 1931 All 332 (832). 

[7] Refusal to exercise — Appellate Court concurring 
— ^Revision lies against orders of both Courts. (Vol 12} 
1926 All 267 (270) ; 47 All 140. 

[8] Refusal to allow amendment — Revision lies. 
(Yol 20) 1933 All 374 (376) : 55 AU 256. 

[9] Refusal to act under O. 1, R. 10 on the ground 
that it has no jurisdiction — ^Revision lies. (Yol 21) 1934 
All 25 (27). 

[10] District Judge deeliningto exercise jurisdiction 
in reference by Collector under Land Acquisition Act, 
S. 18 — Bevision lies. (Yol 21) 1934 AU 260 (264) ; 56 
All 656 (FB). 

[11] Refusal to release property from attachment on 
a wrong construction of S. 64 and O. 21, R. 2, Civil 
P. 0. — Bevision lies. (Yol 10) 1923 Mad 230 (232). 

[12] Court having jurisdiction to decide application 
for refund of courtrfee not doing so — ^Revision is com- 
petent. (Yol 22) 193^J AU 455 (456). 

[13] Judgment-debtor alleging that execution was 
taken out in bad faith — Court refusing to give him op- 
portunity of proving it and refusing to ^ant compen- 
satory costs — Failure to exercise jurisdiction. (1936) 
162 Ind Cas 860 (860) (Nag). 

[14] Court declining to entertain appUoation due to 
misapprehension of true effect of statutory rules of Civil 
Procedure Code — ^Revision lies* (Yol 26) 1939 Mad 196 
(199). 

[15] Attachment of judgment-debtor’s ^ share in 
tarwad property — Ponding attachment registration of 
tarwad as impartible — Court’s order declining to pro- 
ceed with execution on wrong view of law — Order is 
Uable to revision. (Yol 25) 1938 Mad 656 (556), 

[16] Application to revoke submission on ground of 
want of jurisdiction of arbitrator — Refusal of Court to 

•decide question of jurisdiction — Revision lies. (Vol 24) 
1937 Mad 405 (406), ^ , 

' [17] Objection to sale refused to be entertained by 
Court owing to erroneous belief that it was not enter- 
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tainable in view of O. 21, K. 90, proviso — ^Error of law 
aSeets jurisdiction of Court — Bevision is competent. 
(Vol 26) 1939 Dali 222 (222). 

[18] Befusing, under an erroneous construction of 
tbe section to entertain and decide application which 
the statute directs the Court to decide — Ke’iision lies. 
{7ol 23) 1936 Cal 275 (276) : 63 Cal 49. 

[19] Eefusal to allow amendment on the assumption 
that it has no power to amend — Bevision lies. (Vol 22) 
1935 Pat 86 (88). 

[20] Court dismissing objection by judgment-debtor 
and refusing toaxjply the provisions of the Punjab Belief 
of Indebtedness Act — Eovision lies. (Tol 23) 1936 Lah 
574 (574). 

r21] Court rofoslng to entertain defence — Pisvision 
lies. (Vol 24) 1937 Nag 267 (267) : ILR (1937) Nag 159. 

[22] Misapprehension of S. 63, Civil P. 0. — Befusal 
lo exercise jurisdiction vested by law — Interference is 
proper though another remedy open. (Vol 23) 1936 Mad 
91 (93) : 59 Mad 303, 

[23] Stay of whole suit under 8. 7, U. P. Encum- 
bered Estates Act — Plaint disolosing two sets of causes 
of action — Failure to order separate trial — Bevision lies, 
(Vol 25) 1938 All 86 (88) : lEB (1938) All 153. 

[24] Where the Court rightly assumes jurisdiction but 
decides against the rights of a party under an error ot 
law, there is no failure to eacrase jurisdiction biit only 
an erroneous conclusion arrived at in the exercise of 
iL (Vol 6) 1919 Pat 501 (502) : 4 Pat L Jour 340 « 
(Vol 22) 1935 Pat 201 (202). 

[25] But an order refusing permission to a minor- 
defendant on attaining majority to file an additional 
written statement is not one with which the High Court 
■will interfere in revision, because there is no refusal to 
exercise a jurisdiction vested in the lower Court which 
it was bound to exercise. (Tol 22) 1935 Mad 117 (117), 

[26] The Court fails to cxeerise jurisdiction vested 
in it by law where it refuses to entertain or it rejects a 
plaint, application, or memorandum of appeal on the 
erroneous view that it has no power to entertain or deal 
with it. (Vol 30) 1943 Nag 204 (205) ; ILB (1943) Nag 
241 (FB). (Refusing to entertain appeal from finding 
which amounts to decree.) (Vol 30) 1943 Lah 295 (296)»Ji 
(Vol 29) 1942 Cal 230 (232) : I L B (1941) 2 Cal 366 ^ 
(VoJ 29) 1942 Pat 237 (238) ^ (Vol 27) 1940 Mad 808 
(809) ^ (Vol 26) 1939 Cal 669 (672) : ILB (1989) 2 Cal 
401 S* (Vol 25) 1938 Mad 555 (556) ^ (Vol 21) 1934 
Lah 176 (176) ^ (Vol 19) 1982 Nag 70 (71) ; 28 Nag 
L R 54 (Vol 21) 1934 Oudh 352 (354) : 8 Luck 734®» 
/Vol 18] 1931 All 756 (757) : 53 All 959»i& (1890) 1890 
Pun Re No. 75, page 219 (223) (FB)«< (Vol 13) 1926 All 
346 {346, 350):48 Ail432*(Voi 16) 1929 Bom 467(467): 
53 Bom 773 ^ (Vol 7.) 1920 Pat 519 (520) ^ (Vol 18) 
1931 Rang 332 (333). 

(271 The erroneous rejection of an ai^plication under 
O. 21 B. 89, or R. 90 on the ground that the applicant 
had no locus standi to apply, is a failure to exercise 
jurisdiction. (Tol 28) 1941 Mad 653 (653, 654 >J'(Vol 24) 
1937 Cal 7 (8) © (Vol 0} 1919 Pat 301 (502) : 4 Pat L 
3 our 340. (If decision is the very basis mnd’ founda- 
tion of jurisdiction in its limited sense as distinguished 
from powers, it comes within the purview of the section.) 
^ (Vol 10) 1923 Pat 490 (491) ; 2 Pat 715 (Vol 6) 
1919 Pal 465 (466) (Vol 8) 1921 Mad 157 (168) : 44 
Mad 554 (PB). (Overruling (Vol 1) 1914 Mad 46 ; 38 
Mad775~-Doubtful if (Vol 4) 1917 Mad 76 is good law.) 
*(1895) 22 Cal 767 (783) (FB)*(Vol 13) 1926 Nag 10 
(14, 16): 21 Nag LB 102. ' ' ^ 

[But see (Vol 28) 1936 Pat 119 (121).] 

[28] The refusal of an application under 0. 21 E. 89, 

• on the ground that the applicant had no locus standi 
to apply is only an error in the exercise o f jurisdiction 


and not a failure to exercise jurisdiction. (1906) 28 All 
84 (87, 88) * (Vol 10) 1923 All 892 (393) ; 45 All 425 
(FB). 

[29] An erroneous decision as lo the lociis sLandi of 
a person to ai^ply to sot aside a sale does not afieet the 
jurisdiction of the Court. (1941) 1941 Oudh W N 835 
(836) * (Vol 24) 1937 Oudh 108 (110, 111). 

[30] The Court fails to exercise jurisdiction vested in 
it by law where it fails to decide one way or the other 
any question submitted to it for decision. (Vol 14) 1927 
Lah 808 (809) * (Vol 21) 1934 Pesh 33 (33). (Omission 
to give finding on necessary issue is failure to exorcise 
jurisdiction.) * (Vol 22) 1935 Mad 150 (151). (Refusal 
to exercise Court’s jurisdiction in deciding the prelimi- 
nary point raised as to whether judgmeut-dobtors were 
estopped from questioning the correctness of a pro- 
clamation order.)* (Vol 22) 1935 Pat 454 (465). (Where 
the lower Court did not consider the only question that 
it had to consider iu the case, it must be deemed to 
liav’e not exercised its jurisdiction.) 

[31] Merely waiting on the application "the petitian 
will be recorded” is failure to exercise jurisdiction. 
(Vol 15) 1928 Mad 215 (215) : 51 Mad 244. 

[32] See the following cases of revision where 
the Court refused to pass an order on the ground that 
it had no power to do so: (1913) 18 Ind Cas 298 (298) 
(Cal). (Court finding possession in plalntifi, dismissing 
a suit under S. 9, Specific Relief Act, after an inquiry 
into title.) * (Vol 13) 1926. Cal 184(186). (Refusal to 
order partition at instance of defendant.) *(Vol 21) 1934 
Lah 537 (588). (Failure to exercise discretion in extend- 
ing time for payment of additional court-fee on the 
ground that it had no power to so extend.) * (Vol 20) 
*1938 Pat 302 (303). (Refusal to grant an application, 
under 0. 1, B. 8 while the necessary allegations wore 
made.) * (1885) 8 Mad 192 (195) * (1910) 12 Bom L R 
762 (766). (Refusal lo consider correctness of the deci- 
sion of the lower Court under Dekkhan Agriculturists* 
Relief Act, on the ground that the decision is not a 
decree.)*(1911)4 Cal L Jour 50 (54)*(Vol 16) 1929 Lah 
694 (695). (Staying execution proceedings by wrongly 
applying S. 10, Civil P. 0.)* (Vol 19) 1932 Nag 70 (71): 
28 Nag L B 54. (Refusal to make a reference under 
O. 46, Buie 7.) 

[33] A refusal to confirm an execution sale when the 
conditions for setting aside the same arc not present is 
a failure to exercise jurisdiction, (1893) 20 Cal 8 (11): 
19 Ind App 154 (PC) ^ (Yel 20) 1938 Lah 99 (100) : 13 
Lah 761* (Vol 19) 1932 All 403 (404). 

[34] A refusal to annul an execution sale when the 
proceedings were found to have been carried on against 
a deceased judgment- debtor, is a failure to exercisr 
.lurisdiction vested in it. (Vol 2) 1915 Cal 268 (271). 

[35] There is a failure to exorcise jurisdiction -where 
tho Court fails, or refuses, lo consider a case on the 
merits as it -^v^as bound to do. (Yol 15) 1928 Lah 414 
(116). (Refusing to consider application to sot aside a 
sale on merits on the ground that auction-purchaser was 
not made a party to it.)*{1913)40 Cal 518(522). (Omis- 
sion to hear appeal on the merits.)* (Vol 20) 1933 Bang 
88 (39). (Objections to award filed in time — Refusal of 
Court to consider.) * (Vol 12) 1925 Cal 357 (359) * 
(1887) 9 All 486 (492) * (Vol 7) 1920 Pat 536 (638). 
(Omission to consider plGa.)*(1007) 10 Oudh Gas 8 (10). 
(Omission to consider part of defence owing to an 
erroneous view of law.) * (Vol 4) 1917 All 214 (215) ; 
39 All 297. (Court refusing to ‘try the issues.’)*{Vol 14) 
1927 All 386 (387). {Failure to exercise discretion under 
S. 5, Limitation Act.) * (Vol 22) 1985 Mad 547 (651) : 
58 Mad 936. "(J^iiisdietion Failure to exercise— Mis- 
construction of order of Court — Refusal to consider 
merits — Revision lies.) 
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[36] Where the Court nii£5understands its o^Y^ duties 
or its powers and declines jurisdiction, there is failure 
to exercise jurisdiction. (Vol 27) 1940 Oudb 381 (382) : 
15 Luck 712. (^Yhere the Court orders an application 
for recording an adjustment of decree under 0. 21, B. 2, 
10 be filed on the ground that no inquiry is contem- 
plated by that rule, it declines to exercise jurisdiction 
vested in it by law.)'I< (1921) 63 Ind Oas 858 (858) (AH). 
(Misreading issue in the case ) (Vol 15) 1928 Bang 67 
(68) : 5 Bang 803. (Failing to grasp the fundamental 
point in the case.)»J'(Voll2)1925 Bang.188 (189). (Court 
holding that it had no inherent power to allow sub- 
stitution of right copy of decree in appeal.) ^ (Vol 15) 
1928 Lah 811 (812, 813) ^ (Vol 20) 1933 Oadh 22-5 
(226). (Declining to proceed with execution is declining 
to exercise jurisdiction) (Vol 21) 1934 Pat 425 (425). 
(Befusal to allow an application underO. 1, E. 10 on the 
ground that it is opposed by plaintiff.) ^ (Vol 32) 1945 
All 388 (388) : JLE (194-5) All 637ii< (Vol 31) 1944 Sind 
162 (163) : ILE (1944) Bar 46 ^ (Vol 33) 1946 Pat 316 
(325) : 25 Pat 58 ^ (Vol 32) 1945 Pat 132 (133). 

11. Interlocutory orders — [1] There is a conflict 
of views as to whether an interlocutory application is a 
'•‘case” and an interlocutory order “a case decided.” 

<a) It has been held by the Allahabad High Court 
that an interlocutory order is not “a case decided.” 
(Vol 28) 1941 All 50 (51) 1 1 L B (1941) All 132 •$< 
(Vol 8) 1921 All 1 (4, 5) : 43 All 5G4 (F V>) * (Vol 21) 
1934 All 620 (622) : 57 All 17 (F B). 

(b) The decisions of the Bombay High Court arc 
conflicting. 

The following decisions hold that an interlocutory 
ordBc is not a “case decided”. (Vol 19) 1932 Bom 81 (83) 
««(Vol 19) 1932 Bom 232 (233). 

The following, decisions hold that an interlocutory 
order is a “case decided.” (Vol 28) 1941 Bom 361 (363): 
I L B (1941) Bom 668^&(Vol 22} 1936 Bom 222 (225) : 
■59 Bom 430. (7 Bom 341, followed.)iJ<(Vol 24) 1937 Bom 
167 (168) : I L B (1937) Bom 623. 

(o) The Bind view is that an interlocutory order is 
not “a case decided.” (Vol 17) 1930. Sind 265 (269) : 24 
Bind L B 277 (F B) ^ (Vol 20) 1933 Sind 82 (83, 84) : 
26 Sind L B 491. 

[But see (Vol 33) 1946 Sind 36 (37) : I L B (1946) 
Kar 347.] 

(d) According to the Oudh view, an interlocutory 
order is not a “case decided.” (Vol 30) 1943 Oudh 147 
(148) ^[Yo\ 20) 1933 Oudh 345 (345) * (1909) 12 Oudh 
Cas 405 (413)'J«(Vol 32) 1945 Oudh 255 (258) : 20 Luck 
454^inVol 31) 1944 Oudh 116 (117). 

[But see (Vol 4) 1917 Oudh 389 (390) © (Vol 32) 
1945 Oudh 289 (293, 294) : 20 Luck 488.] 

(e) According to the Peshawar view, an interlocutory 
order is not a “case decided.” (Vol 30) 1943 Pesh 8 (9)'Jr 
(Vol 20) 1933 Pesh 48 (49). 

[But see (Vol 31) 1944 Pesh 1 (2).] 

(f) The following Full Bench decision of the Lahore 
High Court has laid down that the word “case” is 
wide enough to include interlocutory applications. This 
decision overrules the previous Lahore decisions to the 
contrary. (Vol 30) 1943 Lah 65 (79) : I L B (1943) Lab 
•257 (F B). (Case-law fully discussed with illustrations— 
-Overruling (Vol 11) 1924 Lah 426 : 5 Lah 288 (F 3)*) 

. (g) The general trend of the Courts at Calcutta, 
Madras, Nagpur, Patna and Baugoon is that the High 
Court can interfere in revision with interlocutory orders. 
{Vol 27) 1940 Cal 92 (92) : I L B (1939) 2 Cal 378 ^ 
(1887) 14 Cal 768 (780) © (Vol 16) 1929 Cal 159 (ISQ)®* 
{Vol 29) 1942 Mad 247 (249) : I L B (1942) Mad 455«« 
(Vol 29) 1942 Mad 362 (363) : I L B (1942) Mad 647 ^ 
(Vol 16) 1929 Mad 121 (124) ^ (Vol 18) 1931 Mad 1 
{2, 5) ^ (Vol 30) 1943 Nag 97 (98) : I L B (1943) Nag 


520 (Vol 28) 1941 Nag 289 (290) : I L B (1942) Nag 
478 ^ (Vol 18) 1931 Nag 17 (19) ; 27 Nag L B 251 
(Vol 5) 1918 Pat 100 (103) : 4 Pat L Jour 20 6& (Vol 24) 
1937 Pat 550 (552) : 16 Pat 600 (S B) ^ (Vol 11) 1924 
Pat 176 (l79)'J«(Vol 11) 1924 Bang 2 (3) : 1 Bang 231'$» 
(Vol 22) 1935 Bang 466 (466) : 13 Bang 595 (Vol 22) 
1935 Bang 225 (226) ^ (Vol 21) 1934 Pat 550 (551) 
(Vol 13) 1926 Cal 1149 (1150) : 53 Cal 707. (Per 
Cuming J.)*(Vol 15) 1928 Cal 114 (114) : 54 Cal 1038>it 
(Vol 10) 1923 Mad 43 (43) (Vol 12) 1925 Mad 985 
(986)«a&(1928) 110 Ind Cas 78 (78) (Nagj'J^lVol 16) 1929 
Bang 270 (271) ^ (1935) 18 Nag L Jour 132 (134) ^ 
(Vol 22) 1935 Kang 158 (158). 

[But see (Vol 28) 1941 Nag 263 (268) : I L E (1942) 
Nag 414.] 

[2] Proceedings before a suit i.s commenced, or after 
a suit has- ended and proceedings for which the Legis- 
lature has provided an independent remedy or a 
different procedure, are not interlocutory proceedings 
and will therefore be open to interference m revision. 
(Vol 27) 1940 Sind 190 (190) : I L E (1940) Kar 34. 
(Order awarding arbitrator’s fees is a “case decided.”)*^^ 
(1904) 12 Oudh Oas 405 (413) ^ (Vol 13) 1926 Lah 642 
(643) ^ (Vol 21) 1934 All G20 (622, 623) : 57 All 17 
(F B). (Test as to whether a proceeding is a case or not 
laid down.) 

[3] Order returning plaint under S, 23, Provincial 
Bmall Cause Courts Act, terminates the proceedings in 
that Court and is therefore a “case decided.” (Vol 20) 
1933 All 106 (107) : 51 All 1048. 

[4] Decision dismissing applications under 0. 41, 
B. 6 (2) is “ease decided.” (Vol 21) 1934 Bom 252 
(253) : 58 Bom 485. 

[6] Proceedings for a temporary injunotlon are a 
*caso’ as they do not directly affect the decision of the 
suit one way or other. (Vol 20) 1933 Lah 1046 (1047)# 

[6] Order directing the defendant to deposit money 
under S. 10, Charitable and Bsligious Trusts Act is a 
“case decided.” (Vol 11) 1924 Lah 408 (409). 

[7] Application for transfer is a “case.” (Vol 12) 1925 
Lah 189 (189), 

[8] In a suit against a firm an order refusing permis- 
sion to a partner to file a written statement to resist the 
claim ts “case decided.” (Vol 17) 1930 All 701 (702) ; 
52 All 951. 

[9] Original Court having no jurisdiction sending pit 

to District Judge who transfers the same — There is a 
case decided — Proceedings terminate when original 
Court decided that it had no jurisdiction. (Vol 17) 1930 
Lah 195 (197). . . v 

[10] Order refusing stay under S. 19, Arbitration Act 
is “case decided.” (Vol 18) 1931 Lah 644 (647) ; 13 
Lah 59, 

[llj Suits for injunction to restrain opposite party 
from proceeding to arbitration under arbitration clause 
-—Order staying suit and asking parties to proceed with 
arbitration terminates the case so far as the Court ^ 
concerned and is therefore a “case.” (Vol 18) 1931 Lah 
66 (67). 

[12] Order deciding finally one point in a suit termi- 

nates case and is therefore a “case.” (Vol 12) 1925 
Oudh 604 (604). ^ 

[13] Order regarding security for stay of further 
proceedings on appeal from preliminary decree — Hold^ 
to be a “case.” (Vol 18) 1931 Lah 503 (503). 

[14] An application made under S. 19, Arbitration 
Act, is not an interlocutory proceeding or a mere branch 
of a suit within the meaning of S. 115 of the Code. It 
is a case in itself and decides finally between the parties 
whether the matter shall or shall not be decided by 
arbitration; therefore an applicatiou in revision will lie 
and is not excluded by B. 115. (Vol 23) 1936 Sind 205 
(205). 
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[16] Application for refund of court-fee— Decision of, 
after suit has terminated is “case decided.*’ (Vol 22) 
19S5 AU 456 (456). 

[16] Order holding that a suit is triable under Sikh 
Gurdwaras Act (8 [VIII] of 1925) is revisable. (Vol 14) 
1927 Lah 394 (394) : 8 Lah 362. 

[17] Where in the course of execution of a decree, an 
outsider to the suit and to the execution proceedings, 
makes an independent application for stay of execution, 
the proceedings which begin with such an application 
for stay by a person not a party to the suit and not 
originally a party to the execution proceedings and 
which terminate with an order of refusal have the 
character of a “case” complete in itself; and an order 
passed on such an application, refusing to stay the 
execution is a "ease decided” within the meaning of 
S. 116, Civil P. C.j and is subject to revision by the 
High Court. (Vol 24) 1937 All 658 (659). 

[18] Order on an application for leave to sue as 
pauper is a "case decided.” {Vol 29) 1942 Pesh 29 (29)'J‘ 
(Vol 14) 1927 Dah 56 (56)5»(Vol 21) 1934 Lah 231 (231) 
©(Vol 24) 1937 Oudh 481 (481) : 13 Luck 560. 

[19] An application to set aside an ex parte decree is 
a "case ” (Vol 12) 1925 All 610 (611) : 48 All 175 
(P B) © (Vol 18) 1931 All 294 (301) : 53 All 612 (F B)© 
(Vol 13) 1926 Lah 344 (344) © (Vol 13) 1926 Lah 379 
(380) ; 7 Lah 161 © (Vol 8) 1921 Oudh 141 (142) ; 24 
Oudh Oas 282©(Vol 10) 1923 Oudh 177 (180) : 26 Oudh 
Cas 10. (Order of remand setting aside an ex parte 
decree and directing a re-hearing of the aame.)©(Vol 26) 
1938 Sind 76 (78) : 32 Sind L E 703. 

[20] An order on an application to set aside a decree 
dismissed for default is "a case decided,” (Vol 28) 1941 
Oudh 867 (368) © (Vol 16) 1929 All 599 (599) : 51 All 
908©(Vol 20) 1933 All 41 (41) © (Vol 20) 1933 Lah 169 
(171). (Order is not of an interlocutory nature.) ©(1928) 
107 Ind Oas 395 (396) (Lah) © (Vol 23) 1936 Lah 618 
(619). (Orders relating to an application for restoration 
of proceedings dismissed in default constitute a "case” 
within the meaning of S, 115.) 


[21] An application raising the question whether a 
certain person should or should not act as the next 
friend of a minor, was held to be a “ease.V (Vol 16] 
1929 Lah 267 (259). (Case finally decided qua that 
pattdoular proceeding.) 

[22] An application for stay under S. 10 of the Code 
is not a "case.” (1939) 41 Pun L B 883 (883), (No revi- 
Sion against order refusing stay.) © (Vol 26) 1939 Sind 
291 (292) © (Vol 16) 1929 AU 967 (969) © (Vol 21) 1934 
All 520 (621). (Decision by lower Court on an issue 
that the trial of the suit was not barred under S. 10, 
0. P. Code, is not a case decided.) © (Vol 23) 1936 Lah 
569 (569). (Order refusing to stay proceedings under 
S. 10.)©(X939) 41 Pun L B 56 (55). 

[But see (Vol 20) 1933 Lah 34 (34) © (Vol 20) 1933 
Lah 50 (51)© (1921) 61 Ind Cas 830 (831) (Lah)©(Vol 27) 
1940 Oudh 441 (442) : 16 Luck 184 © (Vol 15) 1928 
Oudh 355 (358) : 3 Luck 650 (E B)©(Vol 27) 1940 Oudh 
342 (343) : 15 Luck 641. (Civil Court proceeding with 
trial of suit in spite of its finding that its jurisdiction to 
proceed with it is temporarily ousted by U. P. 'Encum- 
bered Estates Act— Revision lies.)] 

[23] (a) According to the Allahabad High Court an 
application under 0. 1, E. 10 is a “case.” (Vol 15) 1928 

‘ 276 © (1912) 14 Ind Oas 263 (264) 

[But see (Vol 21) 1934 All 25 (27).] 

(b) According to the Oudh Court an application under 
p* 1, B. 10 is not a "case.” (Vol 30) 1943 Oudh 315 

18 L«ck 56© 

(1910) 13 Oudh Cas 109 (112). 


[But see (Vol 26) 1939 Oudh 102 (103) ; 14 Luck 
447.] 

[24] Plaintifi dying during the pendency of a suit — 
Two parties, each claiming to be his legal representative 
applying to be brought on the record — Order of the 
Court deciding in favour of one party amounts to a 
"case decided.” (Vol 22) 1935 Lab 934 (934). 

[25] Suit against several persons on the basis of a 
promissory note executed by them— Court ordered that 
the suit could not proceed against one of them asr 
promissory note was signed by him at place beyond 
jurisdiction of the Court — It was held that there was a 
"case decided.” (Vol 24) 1937 Lah 800 (801). 

[26] An order by Court holding the suit of a plaintifE 
time barred in respect of certain reliefs claimed by him 
is a "ease decided” to that extent. (Vol 25) 1938 Lah 
507 (508). 

[27] Order dismissing suit as against one of the 
defendants is not an interlocutory order and order by 
successor of Judge setting aside such order is also not 
an interlocutory order, (Vol 26) 1939 Sind 137 (140) t 
I L R (1939) Kar 380. 

[28] The proceeding started by the filing of an 
application under S. 7 (1) (a), U. P. Encumbered 
Estates Act, (25 [XXV] of 1934), is "ease.” (Vol 27j/ 
1940 All 387 (388) ; I L R (1940) All 499. 

[29] An order allowing or refusing an amendment of 
the plaint, is of an interlocutory nature and not open 
to revision. (Vol 23).1986 All 686 (688, 689): ILRtl937> 
AE 17 (E B)©(Vol 21) 1934 All 785 (785)©(Vol 28) 1941 
Oudh 87 (88)©(Vol 28) 1941 Oudh 623 (624), 

[See however (Vol 27) 1940 All 448 (449) : I L R 
(1940) All 564. (Application that certain additions by 
way of explanatory notes be made after description of 
certain defendants in the plaint is not an applloation 
for amendment of a pleading — Rejection of application 
constitutes the decision of a case and revision lies 
—{Vol 23) 1936 All 686 : I L B (1937) All 17 (E B) 
explained.)] 

[30] An order refusing to file an award and directing 
the suit to proceed is interlocutory. (1936) 68 All 946 
(947) © (Vol 25) 1938 All 567 (559, 660) : I L E (1938) 
All 805 (E B). ( (Vol 18) 1931 All 721 and (Vol 8) 1921 
All 743 : 51 All 1010, overruled.) © (Vol 30) 1943 Pesh 
8 (9), (Order holding that there was no valid reference 
to arbitration and directing suit to be tried regularly — 
No revision.) 

[31] An order setting aside an award in a pending 
suit and directing the suit to proceed in the ordinary 
way is interlocutory in its nature. (1939) 183 Ind Oas 
837 (838) (Oudh). 

[32] Order setting aside final decree in terms of 
award and restoring ease — No revision. (Vol 27) 1940 
Oudh 405 (406) : 16 Luck 79. 

[33] An order of the Appellate Court holding that 
there is a valid reference to arbitration and directing 
the lower Court to deal with the case under the Arbi- 
tration Act is not of an interlocutory nature. (Vol 30) 
1943 Pesh 8 (9). 

[34] Judge deciding that particular issue should be 
referred to arbitration — That is a case decided, (Vol 29) 
1942 Sind 7 (7). 

[36] An order impounding a document and forward^ 
ing.it to the Collector for necessary action under the 
Stamp Act is "a case decided.” (Vol 29) 1942 Lah 265 
(266). 

[36] In the undermention^ oases High Courts 
interfered with interlocutory orders in the exercise of 
their powers of superintendence under S. 107 of the 
Government of India Act, 1915 (corresponding to 8, 15 
of the Charter Act, 1861). (Vol 9) 1922 Pat 598 (699)© 
(1909) 10 Cal L Jour 407 (413, 414)©(VoI 12) 1925 CaJ 
1118 (1199) © (1912) 16 Cal L Jour 375 (878) © (Vol 7> 
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1920 Cal 204 (205) © (Vol 3) 1916 Had 903 (906) ^ 
(Vol 11) 1924 Pat 673 (675) : 3 Pat 930 * (Vol 22) 1935 
Cal 102 (107)4‘(Vol 21) 1934 Pat 641 (642) ; 14 Pat 220 
©{Vol 23) 1936 Mad 187 (187) : 59 Mad 356 (F B). 

[37] In the undei’mentioned cases the Bombay High 
Court acted under Regulation 11 of 1827, S. 5, and 
interfered with interlocutory orders. (1886) 10 Bom 610 
(616) (F B)©(Voi 2) 1915 Bom 269 (270, 271) : 40 Bom 
86 © (Vol 18) 1931 Bom 234 (235). 

[37a] Improper rejection of evidence can be question- 
ed in appeal from decision — No revision, (Vol 26) 1939 
Bang 448 (448) : 1939 Bang L R 591. 

[37b] Assuming that interlocutory orders are re vis- 
able, the High Court will not interfere except where 
the non-interference will cause a denial of justice or 
irremediable harm. (Vol 25) 1938 Nag 358 (359) : I L R 
(1940) Nag 280 © (Vol 23) 1936 Pat 85 (86) : 15 Pat 
340 © (Vol 26) 1939 Pat 157 (158) © (Vol 22) 1935 Cal 
102 (106). 

[38] The following are some of the circumstances in 
which the High Courts have interfered under S. 115 
with interlocutory orders: 

(a) Where the effect of the order was to cause a 

multiplicity of litigation or to prolong the trial. {Vol 28) 
1941 Mad 84 (85). (Where a decision relates to the 
question of the jurisdiction of the Court to entertain 
the suit and it relates to a matter which, if decided 
wrongly, would result in an elaborate trial which would 
otherwise he unnecessary, the High Court will interfere 
in revision.) © (Vol 5) 1918 Cal 909 (909). (Neither 
B. 116, Civil P. 0., nor S. 107, Governmont of India 
Act, 1915, prevents the interference of the High^ Court 
in the matter of addition or substitution of parties.) © 
(1894) 21 Cal 539 (541). (Refusal to allow a party 
interested in a probate case to appear and oppose the 
grant of probate.) © (Vol 5) 1918 Mad 1137 (1139), 
(Erroneously adding parties.) © (Vol 10) 1923 Mad 144 
(147) : 47 Mad 47. (Failure to add receiver as party to 
suit or execution proceedings'.) © (Vol 13) 1926 Mad 
185 {136). (Addition of party causing multifariousness.) 
© (Vol 17) 1930 Pat 592 (592), (Order refusing to add 
purchaser of holding in a rent suit is improper.) © 
(Vol 16) 1929 Mad 403 (403). (Trial Court refusing to 
mate person party defendant — Likelihood of there 
being conflicting findings if that person not made 
defendant.) © (Vol 5) 1918 Mad 1071 (1071). (Refusing 
to implead son of hereditary trustee in a scheme suit.)© 
(Vol 9) 1922 Mad 174 (175) : 46 Mad 186. (Order 
erroneously holding that suit was not bad for multifari- 
ousness.) ©(Vol 9) 1922 Mad 436 (436). (Joinder of claims 
as administrator and as partner — -Order directing plain- 
tiff to elect.) © (1911) 7 Nag L R 130 (133)© (Vol 2) 
1915 Oal 87(91). (Order directing trial of case piece- 
meal.) © (Vol 8) 1921 Pat 323 (323). (Do.) © (Vol 12) 
1925 Oal 204 (206) (Trial of the suit was sought^ to be 
complicated by dragging in issues which were outside its 
scope and wholly irrelevant and unnecessary, and the 
trial of which would inevitably prolong the litigation.)© 
(Vol 11) 1924 Pat 761 (764). (Issue of commission 
tending to unnecessary prolonging the litigation.)© 
(Vol 7) 1920 Pat 131 (137) : 5 Pat L Jour 550. (Refusal 
of a right to cross-examine witness,) © (Vol 18) 1931 
Mad 542 (549). (Amendment of plaint by including 
barred — Non-interference would only multiply 

proceedings.) ©(Vol 18) 1931 Mad 1 (2, 5), (Order of 
remand allowing an amendment of barred claim.) © 
(Tol 23) 1936 Lah 619 (621). (Improper refasal to add 
party.) 

[But see (Vol 17) 1930 Nag 51 (51). (Court refused to 
interfere though refusal to add parties would lead to 
multiplicity of proceedings.)] 

(b) Where there is a patent irregularity in procedure. 


(Vol 3) 1916 Mad 903 (906), (Allowing inconsisrent or 
alternative claim to he made after all the evidence is 
elosed.)©(Vol 9) 1922 Mad 49 (49, 50). (The legal repre- 
sentative of a deceased plaintifl allowed to set up a 
claim not open to original plaintiff.) © (Vol 17) 1930 
Mad 322 (325). (Order allowing amendment of plaint — 
Same not justified in law.) 

(c) Where the effect of the order is to cause unneces- 
sary delay or expense. (Vol 12) 1925 Mad^685 (586). 
(Refusal of amendment.) © (Vol 21) 1934 Cal 503 (505} 
© (Vol 13) 1926 Mad 1124 (1125). (Refusal to allow 
just prayer for amendment.) © (Vol 14) 1927 Mad 212 
(213). (Refusal to amend a suit for partition into a 
claim for a fresh partition.) © (Vol 12) 1925 Mad 707 
(707), (If an election petition is not maintainable at all 
an order holding the same to be maintainable will be 
set aside.) © (Vol 17) 1930 Mad 216 (217). (Decision 
upon preliminary issue relating to jurisdiction is open 
to revision.) © (Vol 12) 1925 Mad 820 (821). (Suit not 
maintainabre at all — High Court can interfere and thus 
prevent further waste of time and money.) © (Tol 6i 
1919 Nag 150 (152) : 15 Nag L B 21. (Order going to 
the root of the case and allowing the continuance of a 
litigation which the lower Court had no jurisdiction to 
allow to continue.) © (Vol 18) 1931 Nag 17 (20) : 27 
Nag L R 251. (Erroneous decision that a suit which 
was time-barred was not so barred.) © (Vol 23) 193 O'* 
Pat 250 (252). 

[See (Vol 12) 1925 3\rad 188 (189). (Refusal to amend 
plaint for setting aside sale for fraud into one that 
plaintiff was a minor at the time.)] 

(d) W’here the order passed is perverse or such that 

unless set aside irreparable harm is likely to be caused 
to one of the litigants. (Vol 9) 1922 Mad 321 (324). 
(Where the lower Court posted a case for finM hearing 
on preliminary issue of law, settled long before the 
High Court’s refusal to interfere.) © (1910,) 12 Cal L- 
Jour 519 (524) © (Vol 14) 1927 Mad 188 (189). (Grant 
of injunction without a pri^na facie case.) © (1908) 18 
Mad L Jour 302 (303). (Grant of injunction to party 
out of possession.) © (Vol 15) 1928 Nag 222 (222) 
© (Vol 11) 1924 Pat 176 (179). (Will not interfere unless 
for avoiding irreparable loss.) © (Vol 18) 1931 Rang 193 
(194). (Order impounding a document.) © (1913) 17 ,Oal 
W N 318 (319). (Where Court required applicant to 
whom injunction was granted to furnish security — 
Held it was passed to prevent a failure of justice, so no ^ 
revision.) © (Vol 12) 1925 Cal 1118 (1119). (Order 
refusing to examine a witness on commission, amount-’ 
ing to a denial of justice.) © (1908) 31 Maid 60 (61). 
(Order issuing commission as being beyond the iscope of 
S. 386.) © (Vol 11) 1924 Cal 971 (974). -0[ssw of oom- 
zoission is a question of jurisdiction and not one of 
mere discretion — Grounds alleged for issue of commis- 
sion should he carefully examined.) © (Vol 11) 1924 
Mad 846 (846) ; 47 Mad 934. (Court not prc^arly under- 
standing provisions of 0. 11, R. 14.) © (Vol 7) 1920 All 
191 (192). © (Vol 13) 1926 Mad 166 (168). {Refusing 
injunction on Judge’s own private opinion^ ® 9} 

1922 Oed 42 (44). (Wrong refusal to grant commission 
and examine witnesses.) © (Vol 11) 1924 Mad 641 (541). 
(Refusal to allow defendant to examine himself on- 
commission when plaintiff was so examined.) © (V ol 8) 
1921 Nag 9 (10). (Order directing plaintiffs tp elect as 
to which of them is to remain on record when both can 
remain.) © (Vol 19) 1932 Pat 9 (11) : 11 Pat 161. (Court 
fixing arbitrary valuation and returning plaint.) 

(e) Where the effect of the order is to make the trial 
take an illegal course. (Vol 10) 1923 Mad 321 (322) : 
46 Mad 574, (Refusal to issue commission.) © (Vol 1) - 
1914 Bom 42 (45) ; 38 Bom 381 © (Vol 20) 1933 All 
523 (525) ; 55 All 719. (Decision that defendant is not 
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entitled ta take part in the case amounts to a “ease 
decided’*.) 

(f) The order works manifest injustice. (Vol S) 1918 
Mad 1187 (1139). 

[39] An interlocutory order which is appealable as 
an order under S, 10-1 or 0. 43, B. 1 is not open to 
revision under this section. (Yol 12) 1925 Cal 510 (511) 

(1902) 1902 Pun He Ko. 31, page 118 (119). 

12. “In which, no appeal lies thereto.” — 
[1 j Bevision lies only where no appeal lies to the High 
Court. (Vol 30) 1943 Oudh 241 (242)*2* (Vol 28) 1941 
All 55 (56)e& (Vol 28) 1941 Oudh 598 (599) ; 17 Luck 
37^ (Vol 27) 19-10 Pat 7 (9) : 18 Pat 717^ (Vol 31) 
1944 Cal 309 (B10)'J« (Vol 20) 1933 Lah 327 (327)>f 
(Vol 23) 1936 Cal 267 (268)4< (Vol 25) 1938 Pat 447 
(MO)*© (Vol 25) 1938 All 456 (458) : I L B (1938) All 
702 (FB). (The mere fact that a right of appeal is denied 
to a- litigant is no ground for holding that he is debar- 
red from invoking the revisioual jurisdiction, of the High 
Court.) 

• [See (1895) 90 Bom 480 (482) (FB).] 

[2] Tlio mere fact that a decree is unappealable is no 
ground for holding that it cannot be challenged by an 
application in revision. (Vol 24) 1937 All 65 (75) : JL B 
(1937) All 317. 

[3] ** Appeal ** includes both first and second appeals 
IVol 30) 1943 Cal 177 (ITG)*© (Vol 18) 1931 All 294 

. (296) : 53 All 612 (FB)* (Vol 17) 1930 All 604 (605)* 
(Vol 15) 1928 Mad 794 (795)* (Vol 11) 1924 Lah 487 
(487)* (1897) 20 Mad 155 (156)* (1890) 3 G P L B 177 
(178)* (Vol 16) 1929 Cal 226 (227)* (Vol 23) 1936 Lah 
963 (965). 

[But see (Vol 20) 1933 Bang 64 (67) : 11 Bang 134.] 

[4] Where a first appeal or second appeal lies to the 
High Court, the High Court has no jurisdiction to interfere 
in revision. (Vol 28) 1941 Cal 264 (265). (Order appeal- 
able as decree under S. 47 —No revision.)* (Vol 28) 
1941 Cai 518 (520). (Decision ns to court-fec.)* (Vol 
17) 1930 All 604 (605)* (1893) 6 0 P L B 17 (18)* 
{Vol 11) 1324 Oudh 16 (16)* (Vol 4) 1917 Mad 659 
(660)* (Vol 1) 1914 Mad 143 (143), (Order of District 
Court— Appeal lay to High Court — No revision Hes.)* 
(Vol 2) 1915 All 171 (171)* (Vol 12) 1925 Oudh 70 
(71)* (Vol 22) 1935 Pat 121 (121). 

[51 Orders and decisions amounting to decrees and 
which are open to a second appeal to the High Court 
cannot bo revised under this section. (Vol 27) 1940 Cal 
257 (259, 260): I L B (1940) 1 Cal 393. (Order under 
S. 47, in execution proceedings vacating a stay order,)* 
(1886) 8 All 109 (111) (FB). (Order dismissing a suit for 
failure to furnish security for costs is a decree and so 
appealable.)* (Vol 20) 1933 Bom 185 (186). (Decision 
under S. 47— Bemedy of appeal op 0 n.)*(Tol 4) 1917 Mad 
285 (286). (Order declaring a suit to have abated being 
a decree is appealable.)* (Vol 1) 1914 Lah 153 (154): 
1914 Pun Eo No. 80 * (Vol 16) 1929 Pat 141 (144) : 8 
Pat 717. 

[6] The mere fact that an appeal to a Court, other 
than the High Court, lies or is preferred from a decision, 
is no bar to the exercise of the power under B. 115. 
(Vol 30) 1943 Oudh 241 (242)* (Vol 25) 1938 All 6 
(0): I L B (1938) All 22* (Vol 23) 1936 Cal 786 (787). 

[7] In this ease High Court interfered with an order 
of a Munsif granting review even after an appeal 
again.st the order was disposed of. (Vol 21) 1934 AU 250 
(251), 

[8] Order rejecting i^laiut by Bub- Judge — High Court 
can interfere though appeal lies to District Judge. (Vol 
22) 1935 Pat 86 (88). 

13. Jurisdiction. — [1] The w^ord ‘jurisdiction’ 
has been used in its broad legal sense as meaning the 
power of administering justice subject to the limitations 


imposed by law, (1885) 7 All 345 (350)* (Vol 1) 1914 
Cal 388 (390, 391) : 41 Oal 323. 

[2] “Jurisdiction” means jurisdiction of the Cotcri 
and not the competence of the party to sue. (Vol 23) 
1936 Lah 783 (784). 

[3] The section apxfiies to jurisdiction alone, the 
li'vegular exercise or 7^07^-exercisG of it or the illegal 
assimvgkon of it. The section is not directed against 
the conclusions of law or fact in which the question of 
jurisdiction is not involved. (Vol 4) 1917 P 0 71 (74) ; 
40 Mad 793 ; 44 Ind App 261 (PC) * (Vol 30) 1948 
Bom 42 (43) : I L B (1943) Bom 33. (Distinction be- 
tween appellate and re visional jurisdiction pointed out.) 

[4] Jurisdiction of arbitrators to proceed with arbi- 
tration challenged on ground of its subject-matter be- 
ing subject of pending suit — Question of jurisdiction 
is involved. (Vol 29) 1942 Bind 41 (41, 42) : I L R 
(1941) Kar 570. 

[5] Judge failing to distinguish conditions in Eng- 
land and India — Instead of considering x>artiGalar 
case considered another decision — No question of 
jurisdiction arises. (Vol 29) 1942 Bind 57 (58) : I L B 
(1941) Kar 587. 

14. Laches in making the application,— [1] There 
is no limitation for revision applications. (Vol 29) 1942 
Pat 251 (254) ; 21 Pat 197. (Usual practice of the Court 
is not to entertain applications presented beyond 90 
days.) * (Vol 20) 1933 Pesh 51 (52). 

[2] No special period is prescribed for an application 
for revision and therefore if any article is applicable it 
is Art. 181, Limitation Act which iprosc rib es a three 
years* i)eriod from the time when the right to apply 
accrues. (Vol 29) 1942 Oudh 340 (341). 

[3] According to the practice in the Rangoon High 
Court, revision application may bo filed at any lima 
within 90 days of the order. (Vol 27) 1940 Rang 91 
(93) : 1940 Bang L R 237. 

[4] The period of 90 days provided by the Buies of 
the Sind Court in case of a revision application is subject 
to the High Court’s discretion. (Vol 23) 1936 Sind 172 
(173) : 30 Sind L B 271. 

[5] High Court will not interfere where there has 
been unexplained delay or laches. (Vol 29) 1942 Pat 
251 (254) : 21 Pat 197 * (Vol 25) 1938 All 98 (100) : 
I L B (1938) All 148 * (Vol 22) 1935 Lah 120 (121) * 
(Vol 1) 1914 Mad 299 (299) * (1883) 7 Bom 341 (372) 
(P B) * (Vol 1) 1914 Lah 249 (250) : 1914 Pun Be 
No. 25. 

[6] Ordinarily if an application is filed beyond the 
period of limitation prescribed for an ajipeal it ought to 
be considered to have been unduly delayed. (Vol 29) 
1942 Oudh 392 (393). 

[7] Interference in revision being discretionary the 
practice of Oudh Chief Court is to demand an explanation 
in case the application is inaclo more than ninety days 
after the passing of the order. (Vol 23) 1936 Oudh 185 
(187) : 12 Luck 52. 

[8j Delay— No fault of applicant — Delay excused and 
revision allowed. (1884) C All 125 (326) * (Vol 15) 1928 
Blad 528 (530) : 51 Mad 672. 

[9] If the ax>pUcant was not a i>arty to any of the 
orders which he seeks to revise and they were all jiassed 
behind his back and without notice to him, the delay on 
the part of the applicant should be condoned. (Vol 23) 
1936 Oudh 185 (187) : 12 Luck 52. 

[10] Delay excused in view of special circumstances. 
(Vol 29) 1942 Mad 757 (758) * (Vol 2) 1915 Oal 296 
(291) * (Vol 9) 1922 Mad C3 (64) * (1869) 11 Suth W B 
56 (57). 

[See also (Voj 17) 1930 Oudh 496 (496).] 

[11] The petitioner failed in his attempt to set aside 
an 635 parte decree and filed a suit to vacate the sanw 
for want of jurisdiction but the Court held that the 
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relief could not be granted — A revision was j>refeiTed — 
Circumstances held sufficient to explain delay. (Vol IG) 
1929 Oudh 383 (383). 

15., “May call for the record.” — [1] The High 
Court will not take a technical view and use its discre- 
tionary powers of revision to interfere with every im- 
proper or irregular order. (Vol 29) 1942 Cal 230 (232) : 
I L B (1941) 2 Cal 366, (Petitioner himself party to 
arbitration and on its going against him, trying to back 
out — Pligh Court tvould not interfere in his favour.)*© 
a941) 1941 Ouclh W N 835 (838)^ (Vol 31) 1944 Pat 
147 (157); 22 Pat 75o>© (Vol 27) 1940 Sind 178 (180) : 
I L E (1940) Ear 327S* (Vol 33) 1946 Pat 165 (IG?)*© 
(Vol IS) 1931 Cal 607 (013): 59 Cal 275*© (Vol 19) 1932 
Oudh 156 (158) : 7 Luck 642. (High Court will not 
therefore interfere where the order is just.)*© (Vol 20) 
1933 All 118 (120)*© (Vol 20) 1933 Oudh 327 (327)5* 
a892) 14 All 22G (232) (PB)5- (Vol 13) 1926 Lah 637 
(637)5* (Vol 12) 1925 Bom 341 (342) ; 49 Bom 5355* 
«Vol 4) 1917 Mad 726 (726)5* (Vol 32) 1945 All 284 
1285) : I L B (1945) All 6805* (Vol 31) 1944 Lah 397 
{397, 398). 

[2] Order granting permission to the plaintifi to sue 
m f m'ina paux^eris — Power of attorney granted by tbe 
plaintiff to the Mukhlar who filed the ai^plication 
technically defective — No interference. (1940) 42 Pun 
L E 227 (228). 

[3] The High Court will interfere in revision with 
Improper or irregular orders only where grave injustice 
or hardship would result from a failure to do so. (Vol 30) 
1943 Lah 65 (70, 71) : I L E (1943) Lah 257 (PB)5* 
(Vol 18) 1931 Bang 136 (137, 138): 9 Bang 715* (Vol 20) 
1933 Mad 5 (6)5* (Vol 22) 1935 Lah 190 (191). 

{See (1895) 22 Cal 729 (734) : 22 Ind App 90 (P 0}.] 

[4] Court summarily rejecting prayer for trying pre- 
liminary issue on point of law — No opinion expressed 
as to w’hethGr question of Jaw would be sufficient to dis- 
pose of case — Pligh Court would interfere in revision 
as non-interfcrcnce might give rise to gravest hardship. 
(Vol 23) 1936 Pat 250 (26^. 

[5] If interference is found necessary the High Comrt 
may call for the record and pass the necessary orders 
even where no application has been made by the party. 
(Vol 20) 1933 Lah 327 (327)5* (Vol 19) li)32 Mad 714 
(716)5 (Vol 20) 1933 Sind 200 (202): 28 Sind L E 1675 
(1901) 23 Gal 680 (684)5 (1906) S3 Cal 757 (769, 770) 
(FB)*© (Vol 15) 1928 Mad 528 (529) : 51 Mad 6725 
(Vol 11) 1924 Nag 354 (155)5 (Vol 30) 1943 Nag 333 
(334) : I L E (1944) Nag 4445 (1909) 12 Oudh Cas 78 
(80)5 (Vol 9) 1922 Pat 525 (526) : 1 Pat 2325 (Vol 1) 
1914 Bom 123 (124): 38 Bom 638. (On a reference by 
a District Judge.)5 (Vol 23) 1936 Pat 591 (598): 15 Pat 
7385 (Vol 23) 1936 Sind 1 (1)5 (Vol 25) 1938 All 456 
(458) : I L E (1938) All 702 (FB) 5 (Vol 25) 1938 Pesh 
SI (82). 

[But see (1881) 7 Cal L Eep 191 (192).] 

[6] The practice of Bombay High Court is not to 
exercise its powers of interference, under Kegulation II 
of 1827, unless a party applies. (1894) 1894 Bom P J 52 
(52) 5 (1896) 21 Bom 806 (807). 

[7] The mere fact that a non-party has also joined 
in revision application is no bar to the High Court 
disposing of the application. (1903) 27 Bom 140 (143) 5 
(1901) 28 Cal 574 (579). 

[8] Where an application by one of the decree- 
holders for stay of execution proceedings against the 
judgment-debtor, is not granted and that decree-holder 
does not choose to agitate it further, tbe judgment- 
debtor has no locus standi to prefer a revision. (1938) 177 
Ind Gas 138 (139) (Pat). 

[9] Order passed against trustee of provident fund 
violating the terms on which he held trust property— 


He can move against tbe order in revision. (Vol 30) 
1943 Nag 333 (334) : I L E (1944) Nag 444. 

16. “May make such order in the case as it 
thinks fit.” — [1] Where the High Court has jurisdic- 
tion to revise, there is no limitation as to the inode of 
disposal. (Vol 28) 1941 All 215 (216). 

[2] A case may bo finally disposed of in revision by 
the High Court. (Vol 19) 1932 I^Iad 714 (716) 5 (Vol 9) 
1922 Pat 359 (360) : 4 Pat L Jour 195 5 (Vol 22) 1935 
Pesh 21 (22) 5 (Vol 25) 1938 Oudh 107 (108) : 14 Luck 
13 5 (1881) 3 All 203 (205, 206) (F B) 5 (Vol 18) 1931 
Lah 748 (749) 5 (1903) 27 Bom 563 (574). 

[3] The High Court may pass any order in revision 
satisfying justice of the case. (Vol 29) 1942 Mad 296 
(297). (Contention of petitioner upheld by lower Court 
but rejected by High Court — Petitioner should be given 
opportunity to establish subsidiary contention which he 
w'ould have raised in lower Court had it rejected his 
contention.) 5 (Vol 4) 1917 Mad 223 (224). (May ex- 
punge seditions, blasphemous, or irrelevantly scanda- 
lous or indecent remarks in the judgment.)5(Vol 2) 1915 
Oudh 171 (172). (When pre-emption money deposited 
on last day was not sent to bank in time clue to mistake 
of Court, order refusing to deliver property was set 
aside.) 5 (Vol 23) 1936 Lah 909 (910). (Time fixed by 
low’or appellate Court already expired and appeal dis- 
missed for want of payment of court-fees — ^High Court, 
even then can extend time in revision.) 

[Sa] W'hen High Court as a Court of rovision, under 
its inherent powers to remand, remands a case for fur- 
ther evidence on an issue and findings, retaining seisin 
of the ease, it has no power to serutiniKe or review the 
evidence. All it can do is to determine w^hether the 
lower Court exercised its jurisdiction with material irre- 
gularity in arriving at the finding it did on the issue 
remanded to it for trial. (Vol 23) 1936 Nag* 140 (143) : 
I L E (1936) Nag 188. 

[4] High Court will not interfere m revision with a 
finding of fact, where justice is done. (Vol 30) 1943 
Pesh 54 (56) 5 (Vol 29) 1942 Pat 293 (295) 5 (Vol 19J 

1932 Oudh 156 (158) ; 7 Luck 642 5 (1904) 28 Bom 
458 (460) 5 (Vol 16) 1929 Cal 78 (80) : 55 Cal 1084 
5 (1902) 1902 Pun Ee No. 36 page 135 (139) (F B) 
5 (Vol 16) 1929 Lah 777 (777). (Surety claiming dis- 
charge in revision on ground of dismissal of suit against 
principal — ^Eevision not competent.) 5 (Vol 3) 1916 Mad 
882 (882) : 39 Mad 882 5 (Vol 16) 1929 Mad 790 (791) 
5 (Vol 11) 1924 Nag 293 (294) 5 (Vol 12) 1925 Pat 86 
(37) : 3 Pat 778 5 (Vol 13) 1926 Pat 218 (222) : 5 Pat 
36 (F B) 5 (Vol 16) 1929 Bang 193 (200) 5 (1913) 7 
Sind L E 186 (187) 5 (Vol 1) 1914 Sind 61 (62) ; 8 Sind 
L E 827 5 (Vol 28) 1941 Nag 261 (263), (The ‘justice* 
referred to in the above rule, however, relates to a right 
to which a party has a legal claim and not purely 
moral claim — If x^lamtifi’s suit is barred by time, the 
above rule does not apply.) 5 (Vol 19) 1932 Mad 157 
(158)5(Vol 7) 1920 All 112 (115) : 42 All 626 5 (Vol 12) 
1925 All 51 (52). 

[5] Interference tampering with justice — ^High Court 
wili not interfere. (Vol 17) 1930 Lah 417 (418)*© (Vol 20) 

1933 All 154 (155) •© (Vol 12) 1925 All 264 (266) 

•© (1898) 28 Bom 458 (460) *© (Vol 18) 1931 Cal 425 
(427) •© (1905) 1905 Pun L E No. 109, page 423 (424). 
(Ex ^arfe decree set aside in 30 days after date of 
order) *© (Vol 30) 1943 Sind 233 (235) : I L E (1943) 
Kar 342 *© (Vol 1) 1914 Mad 159 (160) *© (Vol 16) 1928 
Mad 559 (560) •© (Vol 12) 1925 Pat 153 (154). 

[6] The High Court under S. 115, Civil P. C., ought 
not obviously to interfere in revision so as to restore an 
order which itself is without jurisdiction, or founded on 
irregularity in the exercise of jurisdiction, although the 
order under revision is one without jurisdiction. (Vol 25) 
1938 Pat 447 (449). 
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[7] Higli Court will not interiere in revision where 
such interference will lead to contradictory orders. 
CVol 27) 1940 Pat 670 (671)., 

[8] iVhere a particular order creates an anomalous 
position the High Court will interfere in revision. 
(Vol 14) 1927 Lah 435 (439) : 8 Lah 617 9 (Vol 20) 
1933 Bom 245 (2S0) * (Vol 29) 1942 Pat 293 (295) 
® (Vol 12) 1925 AU 202 (202) ® (Vol 19) 1932 Bom 210 
(213). 

[9] A Small Cause Judge returned a plaint which 
had been returned by the Munsif to be presented before 
the former — The Munsif adhered to his previous order 
— High Court passed an order so as to enable the plain- 
ti£E to have his action tried. (Vol 9) 1922 Pat 368 (369) 
m (Vol 21) 1934 Nag 257 (258). 

[10] A party creating a particular position cannot 
seek to set It aside in revision. (1886) 9 Mad 451 (452) 
® (1904) 28 Bom 264 (274, 275). 

17. Nature of order made in revision against a 
decree. — [1] An order passed in revision from a decree 
is a decree. (Vol 21) 1034 All 134 (135) : 66 All 608. 

[2] An order dismissing a petition for revision is 
not a decree. (Vol 22) 1935 PeshrOl (92). 

18. Orders in claim cases. — [1] Orders under 
0. 21, Br. 60, 61 and 62 — ^No revision as a rule because 
appealliesfrom the orders. (Vol 25) 1938 Bang 319(320) 
» (Vol 23) 1936 Bang 306 (306): 14 Bang 516® (Vol 23) 
1986 Sind 2 (3) : SO Sind L B 288® (Vol 20) 1933 Lah 
317 (318) 1 14 Lah 51® (Vol 17) 1930 Pat 394 (395)® 
(Vol 16) 1929 Nag 60 (67)® (Vol 13) 1926 Cal 1149 
(1151) : 53 Oa! 767® (Vol 10) 1923 Oudh 208 (208)® 
(Vd 6) 1919 Cal 857 (858)® (Vol 5) 1918 Mad 914 (915)® 
(Vol 4) 1917 AU 177 (178)® (1907) 1 Sind L B 226 
(226, 227)® (1904) 28 Bom 458 (460)® (1888) 10 AU 
119 (122)® (1885) 8 Mad 484 (493) (PB). 

[2] High Court has jurisdiction to interfere in excep- 
tional cases. (Vol 13) 1926 Nag 257 (259). (But the mere 
fact that it applicant files a suit the onus wUl be on him 
is no ground for interference in revision.)® (Vol 20) 
1933 Pat 158 (169). ^CWhere order is passed without 
consideration Of evidence, PUgh Court wiU interfere.)® 
(Vol 10) 1923 Mad 663 (664)® (Vol 23) 1936 Bang 306 
(306) : 14 Bang 516. (EUgh Court wiU interfere where 
Court pasting the order has faUed to exercise jurisdic- 
tion vested in it.) 

[3] The Court wiU interfere in the following oases:—. 

(a) Question of possession not decided. (Vol 16) 1929 
Pat 751 (752)® (Vol 16) 1929 Cal 225 (226)® (Vol 15) 

1928 Mad 124 (125)® (Vol 14) 1927 Nag 286 (288)® 
(Vol 10) 1923 Bang 195 (196) : 1 Bang 276® (1887) 14 
Cal 617 (620). 

(b) Disposal of petition made on the ground of title. 
(Vol 2) 1915 Cal 116 (117)* (Vol 20) 1933 Bang 259 
(260)® (Vol 12) 1925 Mad 588 (588)® (Vol 18) 1931 
Lah 666 (666)® (Vol 26) 1939 AU 117 (120). 

(e) Claim aUowed after execution sale. (1906) 33 Cal 
487 (496)® (1912) 16 Cal W N 1029 (1031) ® (Vol 16) 

1929 Pat 746 (747). 

(d) Claim allowed against mortgaged property brought 
to sale. (1905) 27 All 700 (701)® (1913) 18 Ind Gas 215 
(216) (Cal)* (Vol 6) 1918 Lah 368 (368) : 1918 Pun 
Ee No. 58. 

(e) Eefusal to entertain a claim on the mistaken view 
that the decree was a mortgage decree. (Vol 21) 1934 
Lah 176 (176). 

(f) Improper ref usal to investigate a claim. (Vol 24) 
1937 Ondh ^8,(269) : 13 Luck 111. (Obieetion sum- 
marily ditofj^ed on supposed ground of unnecessary 
delay.)®i (ISSES) 24 Suth W E 422 (423). (Eefusing to 
^eive evideifoe.)®* (1872) 17 Suth W E 74 (Td)®* (1879) 
4 L Eep 74 (76)© (Vol 16) 1929 Bang 152 (153) : 

7 Bang 132# 


(g) Extraneous questions considered, in determining 
possession. (1900) 1 Low Bur Eul 180 (182)© (Vol 14) 
1927 Pat 316'(318)© (1891) 18 Cal 290 (296), 

[4] Bevision lies from an order of the executing 
Court refusing to entertain objections under 0. 21, E. 58* 
(Vol 23) 1936 Pesh 185 (186). 

19. Orders setting aside or refusing to set aside 
sales. — [1] Judgment-debtor depositing amount men- 
tioned in the sale proclamation together with the 5 per 
cent, of the purchase-money in time — Order of refusal 
to set aside sale held irregular exereise of jurisdiction. 
(Vol 10) 1923 All 315 (317)© (Vol 6) 1919 Pat 465 
(466)© (Vol 17) 1930 Oudh 9 (10)© (Vol 16) 1929 Nag 
10 ( 11 ). 

[2] When the deposit falls short, duo to a mistake 
of the Court, and is subsequently made good, the Court 
acts with material irregularity in refusing to set asida 
the sale. (Vol 17) 1930 Cal 249 (250). 

[But see (Vol 7) 1920 Cal 392 (392).] 

[3] Bevision does not lie from an order dismissing 
an appiieationunder 0.2 1,B. 89 on the ground that an ap- 
3 -)lieation under E 90 was pre\iousIy dismissed. (1898) 
1898 All W N 148 (149). 

[4] Parties agreeing that on default iu payment of 
the decretal amount by a certain date the sale should 
be confirmed — Sale confirmed — Order one under O. 21, 
E. 89 — Appeal lay and even if appeal did not lie, revi- 
sion lay. (Vol 24) 1937 Pat 113 (116) : 16 Pat 202 (EB). 

[5] Execution sale — Decree-holder consenting to 
accept decretal amount from judgment-debtor — Court 
setting aside sale — Equities held were in favour of 
judgment-debtor and High Court should not interfere 
in revision. (Vol 23) 1936 Oudh 55 (56) : 11 Luck 418. 

[6] An order rejecting an auction-purchaser’s appli- 
cation for confirmation of the sale is not an appealable 
matter nor can it be revised. fVol 25) 1938 Mad 307 
(312). 

[6a] Summary order rejecting an application to set 
aside a sale— Bevision lies. (Vol 12) 1925 Nag 289 (291)* 

[6b] Sale set aside without giving the petitioner 
opportunity to substantiate his allegations — Bevision 
lies. (Vol 16) 1929 All 793 (793): 51 All 1023. 

[6c] Sale set aside without considering evidence — 
Bevision lies. tVol 12) 1925 Cal 515 (516)© (Vol 8) 1921 
Cal 261 (252) ; 48 Cal 119. 

[7] Sale set aside misapplying the law of limitation— 
Bevision lies. (Vol 13) 1926 All 305 (306) : 48 All 286© 
(Vol 15) 1928 All 354 (354)© (1913) 17 Cal W N 667 
(668), 

[8] Auction-purchaser not impleaded — Bevision lies* 
(Vol 16) 1929 All 593 (595) : 51 All 910© (Vol 15) 1928 
Cal 189 (190). 

[9] Decree-holder not impleaded— Bevision lies. (1893) 
15 All 407 (409). 

[10] Sale set aside— No substantial injury — Bevision 
lies. (Vol 12) 1925 Sind 253 (254) : 18 Sind L B 130© 
(Vol 11) 1924 Pat 785 (786)© (1901) 24 Mad 311 (315)© 
(1886) 9 Mad 145 (146)© (Vol 24) 1937 Pat 357 (358). 

[11] Sale' not set aside as Court decided on erro- 
neous ground that substantial injury was not caused by 
certain irregularity — No revision. (Vol 22) 1935 Oudh 
154 (156). 

[12] An incumbrance was not mentioned in a sale 
proclamation— Price fetched was inadequate — No notice 
was issued under 0. 21, B. 66, and nevertheless the sale 
was confirmed — Held a fit case for revision. (Vol 16) 
1929 Pat 588 (589)© (Vol 16) 1929 Cal 736 (737). 

[18] It is a failure to exercise jurisdiction to refuse 
to confirm a sale in the absence of a petition either under 
B. 89 or B.90 of O. 21. (1893)20 Cal 8 (11); 19 Ind App 
154 (P O© (Vol 14) 1927 Lah 71 (72)© (Vol 20) 

Lah 99 (100) : 13 Lah 761. 
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[14] A sale confirmed while application to set it 
aside pending — Order will be interfered with in revision. 
(Vol 20) 1933 All 137 (138). 

[16] When petition put in under O. 9 to set aside an 
e.TS parte order setting aside the execution sale, the 
High Court, in revision, will not convert it into one of 
review. (Vol 13) 1926 Cal 736 (736). 

[16] Eevision lies from an order refusing to set aside 
sale on the ground of fraud of the auction-purchaser in 
colluding with the execution creditor and purchasing 
property at a depreciated value. (1878) 2 Mad 264 (269). 

[17] Order 21, Enle 90 (Patna Amendment), Pro- 
viso (i)— Application for permission to give landed pro- 
perty as security instead of deposit — Court not applying 
mind to it and refusing — Dismissal of application to set 
aside sale for failure to make deposit — Appeal — Order 
■refusing to accept security — Eevision is maintainable. 
(Vol 25) 1938 Pat 240 (242): 17 Pat 107. 

[18] Where an application for restoration of an appli- 
cation under 0. 21, B. 90, not limited to 0. 9, is dis- 
missed on the ground that it is not entertainable, with- 
out being considered on merits, there is a failure to 
exercise jurisdiction. (Vol IS) 1931 All 594 (595). 

[19] Where the trial Court wrongly entertains a time- 
barred application under 0. 21, B. 90 and sets aside the 
sale but the decision is reversed on appeal which is 
incompetent under S. 173, Bengal Tenancy Act, the 
High Court will not interfere in revision. (Vol 18) 1931 
Cal 425 (426). 

20. Orders under Section 73 [l]The High Court 

will not generally interfere with a wrong order of rate- 
able distribution. (Vol 27) 1940 Nag 302 (303) : I L B 
(1942) Nag 139© (Vol 31) 1944 Nag 295 (298) ; I L B 
(1944) Nag 806© Vol 23) 1936 Oudh 132 (133) ; 12 
Luck 19© (Vol 23) 1936 Oudh 185 (187) : 12 Luck 52© 
Vol 23) 1936 Pesh 62 (53)© (Vol 22) 1935 Mad 399 
400)© (Vol 20) 1933 Sind 229 (231) : 27 Sind L K 
261© (Vol 20) 1933 Sind 329 (330) : 27 Sind L E 190© 
ifVol 19) 1932 Lah 96 (97)© (Vol 14) 1927 Mad 1030 
<103())© (Vol 2) 1915 Mad 647 (548)© (1912), 1912 
Pun L E No 176, p. 663 (565). 

[2] High Court will interfere in revision where there has 
been a defiance of S, 73. (Vol 27) 1940 Oudh 237 (239): 
15 Luck 332© (Vol 12) 1925 Oudh 287 (287)© (Vol 19) 
1932 All 411 (413) : 54 All 516© (Vol 20) 1933 Lah 
48 (49) : 14 Lah 243© (Vol 20) 1933 Pesh 52 (53)© 
(Vol 3) 1916 Cal 37r (372)© (Vol 19) 1922 Cal 19 (21j© 
(1909) 32 Mad 334 (335). (Eefused because there was 
other property of the judgment-debtor available.) © 
(Vol 8) 1921 Mad 481 (482)© (Vol 13) 1926 Nag 380 
(38D© (Vol 11) 1924 Pat 434 (435)© (Vol 18) 1931 Pat 
405 (408) : 11 Pat 250© (Vol 27) 1940 Nag 302 (303) ; 
I L E (1942) Nag 139. 

[But see (Vol 8) 1921 Pat 401 (402) : 5 Pat L Jour 
415.] 

21. Orders under Sections 152 and 153. — [1] An 
order passed under S. 162 is a ‘case’ and open to revision 
under this section. (1885) 7 All 875 (876) (FB)© (1907) 
31 Bom 447 (449)© (1901) 28 Cal 177 (179)© (1905) 9 
€al W N 606 (608)© (1888) 1888 Pun Be No. 101, p. 266 
(269) © (Vol 28) 1941 Oudh 66 (66) : 16 Luck 252© 
(Vol 21) 1934 All 100 (101)© (Vol 14) 1927 Lah 68 (68) 
-©{Vol 26) 1939 Bom 389 (390) © (Vol 24) 1937 Oudh 
246 (247) : 13 Luck 186. (Order refusing to amend de- 
cree—High Court, even if precluded from interfering in 
revision, can interfere under S. 151.) © (Vol 23) 1936 
Oudh 81 (82)© (Vol 25) 1938 Lah 4 (5). 

[See however (Vol 14) 1927 Cal 114 (116). (Order 
5i,Tnp.TTtd1r>g decree not open to revision as appeal lies on 
«,mended- decree.)] 


[But see (1901) 24 Mad 646 (650). (Doubted in 
(Vol 27) 1940 Mad 538 (339),3 

[2] If a Court refuses to amond a decree in confor- 
mity with the judgment it amounts to a refusal to exer- 
cise jurisdiction. (1886) 8 All 519 (532) © (Vol 5) 1918 
All 208 (209) © (Vol 11) 1924 Lab 621 (622) © (Vol 16} 
1929 Lah 664 (664) © (Vol 18) 1931 Oudh 422 (424)© 
(Vol 2) 1915 All 1 (1). (But not when the refusal arose 
from a mistake of law or fact.) 

[3] Court varying or amending a decree in conformity 
with the judgment — Eevision lies. (1893) 15 All 121 
(122)-© (Vol 21) -1934 All 100 (101) © (Vol 1) 1914 Cal 
387 (S87)©(1928) 108 Ind Cas 737 (738) (Lah.) 

[See (Vol 17) 1930 Lah 589 (591).] 

[4] A refusal to correct clerical or arithmetical errors 
amounts to a failure to exercise jurisdiction. (Vol 2) 1915 
All 188 (189) : 37 All 313© (1900) 27 Cal 5 {7)©(Vol 12) 

1925 Cal 420 (421) © (Vol 16) 1929 Lah 400 (401)© 
(Vol 17) 1930 Mad 421 (421) © (Vol 1) 1914 Mad 143 
(143) © (Vol 12) 1925 Oudh 373 (373) © (Vol 11) 1924 
Bang 104 (105)©(Vol 22) 1935 Oudh 461 (462): 11 Lnek 
413©(Vol 23) 1936 Pesh 196 (197) © (Vol 24) 1937 Lah 
894 (894)© (Vol 25) 1938 All 466 (467) (FB). (In the 
peculiar circumstances of this case, the High Court con- 
sidered it inexpedient to interfere with the order of the 
lower Court refusing to amend the decree.)© (Vol 2) 1915 
Lah213j214). 

[5] On an application for revision against an order 
refusing to amend decree, the High Court cannot 
direct amendment unless one of the reasons specified in 
the Code as justifying amendment is established. (1913) 
17 Ind Cas 418 (419) : 1913 Pun Be No. 47. 

[6] The appellate Court alone can amend a decree, 
after it has been affirmed or varied in appeal. The 
original Court cannot grant an amendment in such a 
case. (1910) 82 All 295 (300) : 37 Ind App 70 (P C). 

22. Orders under Order 33,— [1] There is diver- 
gence of opinions on the question whether applica- 
tions in forma pauperis are open to revision : 

J. Allahabad view — 

(a) Such applications are not “case decided.” (1882) 
1882 AU W N 39 (39)© (1885) 7 All 661 (664) (FB). 

(b) If the application is rejected there is a “case de- 
cided” but if it is allowed there is no “case decided.” 
(1910) 32 AU 623 (624) © (Vol 29) 1942 All 319 (3191 : 
I L B 11942) All 859 © (Vol 29) 1942 AU 347 (349)© 
(Vol 18) 1931 AU 659 (660). 

(c) Even orders rejecting the applications cannot be 
revised. (Vol 9) 1922 AU 1 (1) : 44 AU 248 © (Vol 13) 

1926 All 446(446): 48 AU 493©(Vol 9)1922 AU 208(208). 

(d) If a Court enters upon the question of title of 
the pauper for inaintaining the suit revision lies, 
(Vol 10) 1923 All 577 (578) : 45 All, 548© (Vol 12) 1925 
AU 275 (276). 

(e) Where the plaintiff is out of Court and the matter 
is at an end, revision lies. (Vol 17) 1930 AU 758 (760) : 
52 AU 927©(Vol 20) 1933 AU 295 (296) : 53 AU 216. 

(f) See also the following cases ; (Vol 4) 1917 AJl 365 
(355), (Where the lower Court acted within its jurisdic- 
tion in refusing an application for leave to sue in forma 
pauper iSi the revision was held not to lie.) ©(Vol 4) 1917 
AU 186 (186). (Held that the lower Court had discretion 
to grant the application or not, and that it was not pos- 
sible to say that the Court acted illegaUy and with 
material irregularity in granting the application.) 

II, Lahore v%ew — 

(g) An order granting or refusing an application for 
leave to sue as pauper is a “case decided.” (Vol 28) 1941 
Lah 128 (131) : I L B (1941) Lah 697. ((1912) Pun Be 
No. 87, overruled.)©(Vol 13) 1926 Lah 642 (643). 

III. Nagpur and Sind view — 

(h) Eevision lies only where the application is rejected. 
(Vol 28) 1941 Nag 330 (333, 334) ; I L B (1942) Nag 
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459 I® (Vol 11) 1924 Nag 44 (45) : 19 Nag L E 165* 
(Vol 20) 1933 Sind 83 (83) ; 26 Sind L R 491* (Vol 14) 
1927 Nag 340 (341) * (Vol 23) 1936 Nng 209 (211) : 31 
Nag L R 413. 

LBut see (Vol 25) 1938 Nag 210 (211) : I L K (1940) 
Nag 463. (Order allowing person to sue as pauper is 
revisablo when the conditions o£ S. 115 aro satisfied.)] 

IV. Oitdli view — 

(i) The application is a “case” and revision lias. 
(Vol 29) 1942 Ondh 169 (171) : 17 Luck 462 * (Vol 29) 
1942 Ondh 239 (240): 17 Luck 605*(Vol 25) 1938 Oudh 
146 (149) : 14 Luck 116. 

V. Madras, Patna and Bangoon view — 

(]) There is no distinction between applications allowed 
and those rejected. (Vol 13) 1926 Mad 958 (958)* 
(Vol 25) 1938 Pat 209 (209) * (Vol 18) 1931 Rang 318 
(318, 319)*(Vol 18) 1931 Bang 129 (131) : 9 Rang 86* 
(Vol 18) 1931 Rang 131 (134) : 9 Rang 92. 

[2] Where there is no error of jurisdiction the High 
Court will not interfere in revision. (Vol 29) 1942 Nag 
47 (48) : I L R (1942) Nag 625 * (Vol 27) 1940 Oudh 
353 (354) * (1898) 20 All 299 (302) * (Vol 12) 1925 Cal 
990 (99l)*(Vol 17) 1930 All 831 (832) * (Vol 16) 1929 
Lah 821 (822)*(Vol 6) 1919 Pat 58 (59)* (Vol 11) 1924 
Pat 667 {669)*(Vol 26) 1939 Pal 95 (96). 

[3] Irr^larity in exeroiso of jurisdiction, hy lower 
Court — Revision lies. (Vol 14) 1927 Cal 464 (464)* 
(Vol 21) 1934 All 424 (425) : 68 AU 895. 

[4] SnfSclency of the evidence as to pauperism not 
properly considered — Revision lies. (Vol 29) 1942 All 319 
(320) : I L R (1942) All 859 * (Vol 28) 1941 Pat 638 
(640) * (Vol 27) 1940 Oudh 148 (152) : 15 Luck 365 
(PB) * (Vol 27) 1940 Pat 263 (263)* (Vol 2) 1915 Mad 
652 (633)*(Vol 14) 1927 Rang 283 (284)*(Vol 16) 1929 
Lah 746 (748) * (Vol 18) 1926 Mad 958 (958) * (Vol 1) 
1914 Cal 721 (722)*(Vol 18) 1931 Bang 318 (319). 

[5] Court going into the merits of tho case and dis- 
missing the application after finding that tho claim is 
not maintainable— Revision lies. (1910) 0 Ind Cas 703 
(703) (All) * (1903) 8 Cal W N 70 (73)* (\"ol 19) 1932 
Bom 584 (588) : 56 Bom 585 * (1903) 13 Mad L Jour 
292 (295) (PB). (That the evidence showed no cause of 
aotion.)*(Vol 1) 1914 Mad 236 (258). 

[6] Obvious error of law — High Court will interfere. 
(Vol 28) 1936 Mad 83 (84) * (Vol 12) 1925 Bang 381 
^2). (Overlooking the provisions of Limitation Act.)* 
(VM 15) 1928 l^t 28 (29)* (Vol 15) 1928 Lah 271 (271) 
*{Vol 6) 1919 All 213 (214) * (Vol 17) 1980 Hang 324 
(325)*(189S)16 Mad 454 (455)*(Vol 25) 1938 Rang 453 
(454)*(Vol 23) 1936 Pat 691 (593) : 15 Pat 738. 

[7] Court aete without jurisdiction if the Court goes 

beyond the plaint to ascertain whether it discloses cause 
of action. (Vol 28) 1941 Mad 398 (399) * (Vol 11) 1924 
Mad 80 (80) * (Vol 19) 1982 Bom 584 |388) : 56 Bom 
585*(Vol 14) 1927 Mad 441 (442) * (Vol 12) 1926 Pat 
30 (30) : 3 Pat 275 * (1918) 18 Ind Cas 491 (491) (Lah) 
*(Vol 20) 1933 Pat 284 (285) ' 

[S] An ordOT rejecting the application for failure to 
furnish seonrity for costs is improper and will he set 
right in revision. (Vol IS) 1928 Lah 960 (960)* (Vol 9) 
1922 Lah 87 (88) : 8 Lah 30. / i 

[9] Revision lies from an order disallowing a panper, 
whose application is rejected, to pay the necessary court- 
fee. (Vol 8) 1918 AU 194 (194) : 40 AU 38 * (Vol 11) 
1924 Nag 105 (108) * (1880) 6 Cal 807 (810) : 6 Cal L 
Sep 22S (227). 

23 Orders under Order 45.— [1] This section is 
applicable to an order granting or refusing a certificate 
under O. 46. (Vol 24) 1937 Mad 930 (986). 

24. Other remedy open. — [1] The High Court 
wiU not generaly interfere in revision where another 
wmedy is open. (Vol 29) 1942 Pat 261 (258): 


21 Pat 197 * (Vol 18) 1931 Ail 33:3 (335, 336) : 53 All 
466 * (Vol 19) 1982 Bom 511 (518) * (Vol IG) 1929 
Nag 66 (67) * (Vol 10) 1923 Bom 395 (396). (Eeview.) 
* (Vol 32) 1945 Pat 296 (297) * (Vol 22) 1935 Lah 934 
(934) * (Vol 22) 1935 Pat 385 (388, 390) : 14 Pat 488. 

[2] Matter still under investigation and not finally 
decided by lower Court — Bevision undesirable. (194:6) 
187 Ind Cas 838 (839) (Pat), 

[3] Dismissal of appeal for non-appearanee — Since- 
remedy is by way of application for restoration revision 
does not lie. (Vol 20) 1933 Pat 625 (025). 

[4] Applicant must satisfy the Court that he has no 
other remedy open to him to set right what he alleges to 
have been done illegally, irregularly or without jurisdic- 
tion by a Subordinate Court. (Vol 23) 1936 Bang 12 (14). 

[5] Principle that revision should not be allowed 
when other remedy is open should be applied before ad- 
mission of revision application. (Vol 28) 1941 Mad 262 
(265). 

[6j Where an appeal lies against a decision, High 
Court will not generally interfere in revision. (Vol 28} 

1941 Mad 817 (819) : I L B (1942) Mad 60. (Applica- 

tion for final decree in suit for sale on mortgage dis- 
missed — Dismissal being appealable no revision lies.) 
•5 (Vol 28) 1941 Pat 385 (387) : 20 Pat 417 85* (Vol 
1918 Nag 51 (61) (Vol 20) 1933 Bang 64 (67) : II 
Bang 134 4* (Vol 15) 1928 Mad 124 (124) ^ (1913) 6 
Sind L E 1G6 (167) (Vol 31) 1944 Pat 64 (55) : 23 
Pat 61 i© (Vol 33) 1946 All 89 (90, 96) (P B) •$* (Vol 22) 
1935 Pat 186 (188). (Order deciding the amount of 
court-fees payable by plaintin)'i* (Vol 24) 1937 All 691 
(693, 694). (Order refusing to sot aside e?: decree 

—•No revision ) 

[7] Where an interlocutory order can be questioned 
in an appeal against the final decree in tho suit under 
S. 105 the High Court will not ordinarily interfere in 
revision. (1940) 187 Ind Cas 838 (839) (Pat). (Pinal 
decree not passed— Matter in revision could be raised ii> 
the appeal from the final decree— No revision.)'J»(Vol 26) 
1939 Bang 448 (448) : 1939 Bang L B 591 (Vol 12\ 
1925 Nag 62 (63) 4* (1883) 7 Bom 341 (372) (P B) 
(Vol 20) 1933 Bang 263 (264) (Vol 19) 1932 Bom 81 
(83)«'(1889) 11 All 383 (385)'J'(Vol 22) 1935 Pat 90 (91). 

[8] Where the aggrieved party could bring a separata 
suit the High Court will not, as a rule, interfere in 
revision, (Vol 29) 1942 Cal 230 (232) : : I L B (1941) 2 
Cal 366*J* (Vol 29) 1942 Oudh 387 (387, 388)«*(Vol 29) 

1942 Pat 251 (268) : 21 Pat ISTe&dSSo) 7 All 407 (410) 
85* (1909) 11 Bom L B 754 (767, 758) «$< (Vol 7) 1920 
Bom 67 (67) : 44 Bom 695*1* (1877) 3 Gal 243 (248) 
•f (Vol 11) 1924 Lah 471 (473) *J*(Vol 16) 1929 Lah 777 
(777) >5* (Vol 11) 1924 Mad 119 (123) : 47 Mad 2504^ 
(Vol 12) 1925 Nag 31 (31)>J*{Vol 11) 1924 Pat 134 (135) 
i4*(Vol 16) 1929 Nag 317 (318). 

[9] The following orders can be challenged by sepa- 
rate suits and hence will not bo generally interfered 
with in revision : — 

(a) Order under O. 21, B. 58. (1942) I L B (1942) 
Kar 160 (161, 162)8&(Vol 21) 1034 Bang 212 (213). 

(b) Order under 0. 21, Br. 98, 99 and 101. (Vol 25) 
1938 Cal 577 (578). (But High Court has power to in- 
terfere in revision.) * (Vol 20) 1933 All 959 (960) 

(Vol 20) 1933 Pat 604 (605)«*(Vol 17) 1930 Cal 348 (346)'^^ 
(1911) 1911 Pun L B No. 129 p. 479 (483) © (Vol 2) 
1915 Mad 744 (744)©(Vol 2SJ 1936 Mad 940 (940). 

[But see (1884) 6 All 172 (173).] 

(c) Decision under S. 9 of the Specific Relief Act» 
(1908) 30 AU 331 (333). © (Vol 19) 1932 Oudh 39 (40) 
©(1911) 33 All 647 {649)©(Vol 21) 1934 All 541 (542} 
©(1888) 12 Bom 221 (225) © (Vol 3) 1916 Oal 621 (622> 
(Vol 1) 1914 Mad 382 {384)©(Vol 13) 1926 Mad 18 (18> 
(Vol 13) 1926 Nag 290 (291) : 22, Nag L R 30©(1910) 4 
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Sind L B 80 (88) * (Vol 24) 1937 Oudh 183 (134) : 13 
Luck 18. 

[10-11] Even where another remedy is oiaen the 
High Court will interfere in revision when there are 
special circumstances. For illustrations see the follow- 
ing eases : {Vol 27) 1940 Had 538 (538, 539). fOrder 
amending decree under H. 152, passed without jurisdic- 
tion— Order set aside in revision.)'3E*(Vol 27) 1940 Oudh 
237 (239, 240) : 15 Luck 332. (Order under S. 73 — 
High Court entertained revision but dismissed it on 
merits.) •$< (Vol 16) 1929 Nag 356 (357) »J'{Vol 21) 1934 
Bom 343 (347) : 58 Bom 623. (Order passed illegally 
and with material irregularity .)'3& (Vol 21) 1934 Lah 119 
(119), (Where the lower Court had committed obvious 
mistakes.) ^ (Vol 20) 1 933 Pat 158 (159). (Order on a 
claim petition without considering evidence is a fit ease 
for revision.) •J‘(Vol 20) 1933 Pesb 52 (52). (Order under 
S. 73 of the Code.) iJ^tVol 20) 1933 Bang 64 (68) : 11 
Bang 134'J« (Vol 18) 1931 Cal 385 (386) : 58 Cal 55. 
(Where the onus of proof was misapplied leading to an 
erroneous conclusion interference was made.) »5&(1 910) 
13 Oudh Cas 341 (344), (The date of hearing on which 
the suit was dismissed was fixed by chief ministerial 
officer in the Judge's absence.) '$‘(Vo] 14) 1927 Cal 573 
(578)S<(Vol 1) 1914 All 234 (235). (When the Court 
summarily rejected the application under 0. 21, E. 100 
the High Court will interfere )|J<(1906) 28 All 72 (74) ^ 
(1883) 7 Bom 341 (372) (FB) 68 (Vol 13) 1926 Lah 612 
(612), (When after close of arguments behind the back 
of the opposite side, Court allowed defendants to 
examine witnesses.) * (Vol 14) 1927 Lah 911 (912). 
< Where all defendants except one were served out but the 
plaintiff defaulted in process-fee, regarding a particular 
defendant, and the suit was dismissed as against alL) 
»3&{Vol 12) 1925 Nag 17 (18). (Where a lessee of the pro- 
X^erty deposited the decree amount irnder O. 21, B. 89 
but did not disclose his mterest.)'J<(Vol 14) 1927 isiad 
799 (799). (But it would require very strong grour^ds to 
induce the Court to interfere.)‘J<{Vol 13} 1926 Mad 179 
(181). (When a, petition under S. 73 was dismissed on 
the ground that the petitioner’s, application in execution 
did not end saocessfully.)®f(Vol 17) 1930 Bom 375 
(378) : 54 Bom 479.5«(When District Judge entertained 
an appeal against an order made by the Sub-Judge 
under O. 21, B. 98.) (Vol 32) 1945 Lah 298 (308)* 
(Vol 33) 1940 Oudh 88 (90) : 21 Luck 167 * (Vol 31) 
1944 Oudh 260 (2G1) : 20 Luck 38 * (Vol 33) 1946 
Mad 90 (92) : I L B (1946) Mad 640. (Abuse of 
powers by executing Court.) * (Vol 33) 1946 M'd 176 
(178)* (Vol 5) 1918 Cal 252 (252). (Where a suit for 
X)Ossession under the Specific Belief Act was dismissed 
for want of title )*(1910) 8 Ind Cas 613 (614) (Low 
Bur). (Court in a petition under O. 21, Rr. 101, 102 ad- 
judicating a question of title.)*(Vol 18) 1931 All 663 
(663) : 53 All 532. (Decree entirely without jurisdic- 
tion.)*(Vol 23) 1936 Mad 91 (93) : 59 viad 303. (Mis- 
apprehension of Section of Code — Hefusal to exercise 
iurisdiction)*(Vol 24) 1937 Nag 30 (31) : I L R (1937) 
Nag 82. (Where the order of lower Court is obviously 
wrong.)*(Vol 22) 1935 Bang 395 (396). (Plaintiff at- 
taching property which defendant alleged to be wakf 
property — Court holding wakf illusory — Attachment 
order continued— Revision is competent though there is 
remedy by suit.)*(Vol 22) 1935 Cal 279 (280) : 62 Cal 
417. (Order demanding additional court-fee.) 

[12] The High Courts have interfered in the fol- 
lowing oases * 

(a) Where it is not clear whether another remedy is 
available to the applicant. (Vol 10) 1923 Mad 663 (664) 
m (Vol 8) 1924 Nag-9 10)*(Vol 8) 1921 Nag 17 (18) * 
(Vol 33) 1946 Mad 176 (178). 


(b) Where the other remedy is barred. (Vol 11) 1921 
Nag 298 (299). 

(e) Where non interference will lead to multiplicity 
of proceedings and unnecessary expense and delay. 
(Vol 29) 1942 Mad 614 (616) ; I L B (1942) Mad 376 
*(Vol 28) 1941 Mad 262 (265) * (1909) 32 Mad 334 
(336) * (Vol 19) 1932 Lah 176 (177) * (Vol 20) 193a 
Ptang 259 (260) * (Vol 15) 1928 Bang 83 (84) : 5 Bang 
742 * (Vol 5) 1918 All 405 (405) : 40 All 216* (Vol 14) 
1927 Cal 156 (157) : 53 Cal 913* (Vol 6) 1919 Pat 425 
(430) ; 4 Pal L Jour 94 (FB) * (Vol 26) 1939 Lah 52 
(53). 

(d) W"here the other remedy is inconvenient and 
enormously expensive. (Vol 29) 1942 Mad 614 (616j : 
I L B, (1942) Mad 376 * (Vol 28) 1941 Nag 289 (290) : 
I L B (1942) Nag 478 * (Vol 26) 1939 Cal 719 (719) * 
(Vol 12) 1925 All 610 (612) : 48 All 175 (FB). 

(e) Where grave injustice or a defeat of the provi- 
sions of law is likely to result from non-interference. 
(Vol 18) 1931 All 632 (634) : 54 All 183 (FB) * (Vol 20) 
1933 Bom 313 (314)* (1883) 7 Bom 341 (357, 372) (FB) 
*(Tol 9) 1922 Lah 63 (64) * (Vol 26) 1939 Sind 137 
(141) : ILR (1939) Ear 330. 

[13] The powers of High Court under S. 115 should, 
however, be liberally utilised where the applicant has- 
no other remedy, though even in such eases the High 
Court may, in its discretion, refuse to interfere. Where 
the case does not fall under the terms of this seetiou 
no revision will lie even though no other remedy may 
be open. Bee also Note 2. (Vol 8) 1921 Sind 80 (80)': 
15 Sind L R 135* (Vol 11) 1924 Sind 49 (51). 

[14] The High Court can refuse to interfere in revi- 
sion even where no other remedy is available to the 
applicant. (Vol 29) 1942 Oudh 179 (180) * (1909) 13 
Cal W N 793 (797) * (Vol 6) 1919 Lah 203 (204) : 1919 
Pun Be No. 169* (Vol 1) 1914 Lah 179 (179). 

[15] Where the case does not fall under this section, 
no revision will lie even where no other remedy is open. 
(Vol 27) 1940 Pat 102 (106) : 19 Pat 321 (SB). 

25. Review and appeal. — [1] By Clause 15 of 
the present Letters Patent no appeal lies from an order 
made in the exercise of revisionai jurisdiction or of tho 
lowers of superintendence under S. 107, Government 
of India Act, 1915, by a High Court. (Vol 8) 1921 Cal 
217 (219) * (Vol 18) 1931 Pat 292 (293) : 10 Pat 428 * 
(Vol 15) 1928 Mad 169 (170) : 51 Mad 165 * (Vol 22} 
1935 All 889 (891) * (Vol 32) 1945 Mad 103 (104). 

[2] There can be no appeal or review or re-hearing of 
an application for revision dismissed for default. (1901} 
1901 Pun Be No. 54, p. 172 (174) (FB)*a881) 1881 Pun 
Be No. 75, p 169 (170). 

[3] Ax)plieation for revision dismissed for default — A 
second appheation for revision may be preferred. (Vol 
15) 1928 Lah 550 (551)*{1903) 1901 Pun Be No. 54, p, 
172 (175) (F B)*lVol 24) 1937 Lah 685 (686). 

[4] An application for review may be treated as one 
for revision. (1901) 1901 Pun Be No. 54, p.d72 (175) (FB). 

26. Revision in cases of discretionary and final 
orders. — [1] Where the lower Court passes an order- 
in the exercise of its discretion, the High Court will 
not interfere with it in revision. (Vol 30) 1943 Oudh 
147 (148) * (Vol 29) 1942 Bom 82 (84) : I L B (1941) 
Bom 629 * (Vol 29) 1942 Mad 604 (606) : I L B (1942) 
Mad 868 * (Vol 29) 1942 Pat 35 (37) * (Vol 28) 1941 
Pat 408 (409) * (Vol 26) 1939 All 646 (648) * (Vol 24) 
1937 Oirlh 268 (269) ; 13 Luck 111 * (Vol 20) 1933 
All 86 (90) * (Vol 20) 1933 Cal 786 (787) * (1895) 19 
Bom 116 (119) [F B) * (Vol 32) 1945 Pat 184 (184) : 
23 Pat 927 * (Vol 15) 1928 Cal 421 (423): 55 Cal 748 * 
(Vol 13) 1926 Mad 591 (692) * (Vol 1) 1914 Nag 60 
(62) : 10 Nag L B 139 * (Vol 1) 1914 Sind 105 .107) ; 

8 Sind LB 276 * (Vol 22) 1935 Pesh 182 (185) * 
(Vol 25) 1938 Mad 847 (348) : I L B (1938) Mad 667 
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{E B) * (Vol 24) 1937 Pat 38 (39) ^ (Vol 26) 1939 Lah 
170 (171). 

[2] Keasons for order not stated — Higli Court was 
not satisfied whether discretion was exercised judi- 
ciously — Bevision allowed. (Vol 29) 1942 Pat 451 (452). 

[3] " An improper or wrong exercise of discretion is 
no ground for interference. (Vol 10) 1923 Mad 690 
{692) (Vol 13) 1926 Cal 1112 (1113) © (1867) 7 Suth 
1V B 519 (520) (F B) >$• (Vol 5) 1918 All 418 (419) : 40 
All 612 © (1928) 111 Ind Cas 141 (142) (Nag) © (1893) 
16 Mad 424 (428) © (Vol 14) 1927 Bang 311 (313) : 5 
Bang 615 © (Vol 25) 1938 Lah 548 (550) : I L B (1938) 
Lah 289. 

[4] Perverse exercise of discretion prejudicing a party 
— Bevision lies. (Vol 29) 1942 Pat 451 (452) © (Vol 3) 
1916 Pat 75 (76) : 1 Pat L Jour 465 © (Vol 20) 1933 
All 957 (958) © (Vol 12) 1925 Cal 293 (294) © (Vol 18) 
1931 Cal 268 (269) © (Vol 1) 1914 Mad 203 (203) © 
(Vol 10) 1923 Lah 506 (508) © (Vol 24) 1937 Oudh 282 
(283) : 13 Luck 171 © (Vol 22) 1935 Mad 230 (232) © 
<Vol 23} 1936' Pat 250 (252) © (Vol 22) 1935 All 705 
(706) © (Vol 22) 1935 Cal 336 (337) : 62 Cal 61 © 
(Vol 21) 1934 Mad 84 (85) : 67 Mad 542, (Excess fee 
paid by mistake of party — Certificate should be granted 
«ven in revision.) 

[5] Judge’s order as to whether a ballot paper is valid 
or not held final and cannot be interfered with in re- 
vision. (Vol 16) 1929 Mad 793 (793). 

[6] Bevisional power not distinctly barred by any 
specific provision — Bevision is maintainable, (Vol 16) 
1929 All 581 (584) : 61 AU 957 © (Vol 32) 1945 Bom 
60 (63) : I L B (1944) Bom 658 © (Vol 19) 1932 Oudh 
89 (40). (Decree under S. 9, Specific Belief Act, may be 
revised.) © (Vol 19) 1932 Oudh 210 (213) : 7 Luck 601 
(P B), (Bevision lies against order of Court under 
Mussalman Waqf Act of 1923.) 

[7] Order of District Judge as to validity of election 
— Buie providing that the order shall be final — 
Bevisional powers will not be exercised unless the 
order is made without jurisdiction. (Vol 20) 1933 Bang 
2 (3) : 10 Bang 517 (S B). 

[8] The provision about the finality of the decision 
of the appellate Court contained in S. 5 (2), XJ. P. 
Agriculturists* Belief Act, cannot warrant the inference 
that the Legislature meant in any way to control or 
limit the revisional jurisdiction conferred on the High 
Court by S. 115, Civil P. C. (Vol 25) 1938 AU 456 (459): 
I L B (1938) AU 702 (F B). 

27. Revisional powers under other Acts. — [1] 
Bee the following provisions 

(1) Guardians and Wards Act, 1890, Section 47, 

(2) Punjab Courts Act (VI of 1918), Section 44. 

(3) Provincial Small Cause Courts Act, Section 25. 

(4) Provincial Insolvency Act (V of 1920), Section 75. 

28. Subordinate Court — [1] A person acting in 
an administrative capacity is not a “Court”. (1882) 1882 
All W N 143 (143). (An order refusing to discharge a 
surety.) © (1911) 13 Bom L B 118 (122)© (Vol 11) 1924 
Lah 55 (57, 58) : 4 Lah 1. (Order of District Magis- 
trate under Part II of the Lunacy Act with respect to re- 
ception, care and treatment of the lunatic.) ©(1910) 8 Ind 
Gas 1160 (1160) : 1910 Pun Be No, 104. (Order under 
S. 92, Civil P, 0., granting permission to sue.) ©(Vol 
9) 1922 Mad 337 (339). (Order punishing a viUage 
Hunsif for misconduct under S. 7, Madras Hereditary 
Village Officers’ Act )©(Vol 7) 1920 Sind 70 (71):13 Sind 
L B 212. (Proceedings under S. 36 of the Legal Prac- 
titioners’ Aet.)©(Vol 19) 1982 Nag SO (51) : 28 Nag L B 
4. (Do. — But Court can interfere under general powers 
of superintendence). 

[2] The Judge issuing or refusing to issue a notice 
under S. 167, Bengal Tenancy Act, at the instance of an 


applicant is not acting merely in a ministerial capacity. 
He acts as a Court. (Vol 27 ) 1940 Cal 450 (451). 

[3] All the orders of Courts under the Succession 
Act, the Probate and Administration Act, etc., relating 
to the administration of the assets of deceased persons 
are in a sense administrative but they are at the same 
time judicial orders. So also an order passed by a 
Court under S. 73, Civil P. C , though an adminis- 
trative order is a judicial order anfi revision under 
S. 115 lies. (Vol 27) 1940 Oudh 237 (238) : 15 Luck 
332. 

[4] A Judge nominated to hear certain appeals by 
the Governor in his executive capacity is not a Court. 
(Vol 30) 1943 Cal 247(249, 250): ILB (1943) 2 Cal 272. 

[5-6] Where special jurisdiction is conferred on an 
existing Court, it will attract all the incidents of its 
ordinary jurisdiction. (Vol 31) 1944 Cal 401’i405), 

[7] “Court” does not include person acting as per- 
sona designata, (Vol 13) 1926 Bom 344 (345) : 60 Bom 
357. (A District Judge acting under S. 22, Bombay 
District Municipal Act, III of 1901 ) © (Vol 20) 1933 
All 764 (766, 772) : 55 All 1008. (District Judge acting 
under U. P. District Boards Act.) © (Vol 20) 1933 Bang 
41 (41) : 11 Bang 1. (District Judge acting under the 
Mandalay Election Buies.) ©(1897) 21 Bom 279 (281). 
(District Judge acting under S. 23, Bombay District 
Municipal Act (Amendment Act), II of 1884.) © 
(Vol 10) 1923 Bom 421 (423). (Chief Judge acting under 
the powers given to him by S. 33, Bombay City Munici- 
pal Act.) © (Vol 17) 1930 Bom 231 (281) : 54 Bom 224. 
(Chief Judge, Small Cause Court, Bombay, acting under 
S. 219, Bombay City Municipal Act, III of 1888.) ® 
(Vol 14) 1927 Mad 93 (95) : 60 Mad 121 (F B). (Chief 
Judge of the Presidency Small Cause Court of Madras 
acting under B. 2 of the Buies framed under the 
Madras City Municipal Act.) © (Vol 13) 1926 Bang 25 
(31) : 3 Bang 560 (F B). (Chief Judge, Eangoon, Small 
Cause Court, performing the functions assigned to him 
by S. 14, Bangoon Municipal Act.)© (Vol 4) 1917 Bom 
81 (32) : 42 Bom 119. (District Judge acting under 
S 4 of Act XII of 1850.) © (Vol 22) 1935 Nag 5 (7, 8) : 
31 Nag L R l©(yol 26) 1939 Bang 143 (144). 

[See however (Vol 28) 1941 Pat 65 (68) : 20 Pat 373 
(F B). {Persona designaia may be a Court — Commis- 
sioner appointed under Workmen’s Compensation Act, 
is a Court )] 

[But see (Vol 20] 1938 Bang 2 (3) : 10 Bang 517 
(S B). (District Judge’s decision as to validity of elec- 
tion under Burma Bural Self-Government Act — District ^ 
eTudge is subordinate to High Court.) © (Vol 18) 1931 
Bom 682 (586. 587) : 55 Bom 544. (District Court , 
exercising judicial functions under S. 198, Bombay City 
Municipalities Act of 1925, according to the procedure 
laid down in the Land Acquisition Act, is a subordinate 
Court.)] 

(a) District Judge acting under S. 40A, Bengal 
Agricultural Debtors Act, docs not act as persona 
designata, but as Court. (Vol 30) 1943 Cal 250 (261) : 
ILB (1942) 2 Cal 478. 

(b) District Judge or Additional District Judge, 
exercising his powers under S. 40A, Bengal Agricultural 
Debtors Act, acts as a Court and not as a persona 
designata. (Vol 30) 1943 Cal 470 (473) : I L B (1943) 

2 Cal 462. 

(c) The Chief Judge of Bombay Small Cause Court 
acting under S. 217, City of Bombay Municipal Act aa a 
persona designata. (Vol 26) 1989 Bom 471 (472). 

(d) Sub-Judge passing order in capacity of Ejection 

Commissioner — No revision lies. (Vol 19) 1932 ^ 

560 (560). 

(e) Judge acting under S. 19, Bombay Local Boafds 
Act, acts as persona designata. (Vol 21) 1984 Sind 110 



[S. llo] 


[THE CODE OP] CIVIL PEOCEDUEE, 1908 


769 


Section 115 fcontd.J 

(f) Chief Judge of the Bangoon Small Cause Court, 
when exercising the powers vested in him by S. 18, 
Bangoon Bent Act (1920), acts as persofia designaia. 
(Vol 14) 1927 Bang 1 (3) ; 4 Bang 304 (P B) (Overruling 
(Tol 10) 1923 Bang 94 : 11 Low Bur Bui 387 (F Bb 
also (Vol 12) 1925 Bang 367.) 

(g) District Judge trying an election dispute is a per- 
sona designata. (Vol 16) 1929 Bang 352 (354). 

(h) Judge of Civil Court acting as Commissioner 
under Workmen’s Compensation Act is not a sub- 
ordinate Court but persona designata. (Vol 24) 1937 
Sind 6 (6) : 30 Sind L B 351. 

(i) Tribunals constituted by and for purposes of new 
Act are special — Small Cause Judge passing orders 
under Ss. 16 and 17 of Karachi City Municipal Act 
(1933) does not act as Court but as persom designata. 
<Vol 26) 1939 Sind 165 (167) : I L B (L939) Kar 131. 
{City of Karachi Municipal Adt, 1933, Ss. 16, 17.) 

(j) District Judge acting under S. 22, Bombay 
District Municipal Act, acts as persona designata. 
(Vol 25) 1938 Sind 153 (157) : I L B (1939) Kar 121. 

[8] Where a Judge or presiding officer of a Court, 
as distinguished from the Court itself, is performing any 
function as vested in him, such a Judge may be con- 
sidered as a persona designata, and cannot be regarded 
as a Civil “Court subordinate” to the High Court, 
within the meaning of S. 115, Civil P. C. In considering 
whether the Judge acts as a Court or as a persona 
designata, the important point to be investigated is 
what is the source of his authority — The nature of the 
proceedings and the action taken therein may also be 
relevant and may be considered. (Vol 26) 1939 Bom 279 
(281), 

[9] Subordinate Judge holding an enquiry in 
an election petition under the Madras District 
Municipalities Act, 1920, or a District Judge trying 
fhe validity of an election under the Madras Local 
Boards Act, 1902, is not a persona designata, (Vol 10) 
1923 Mad 192 (194, 195) : 46 Mad 536© (Vol 11) 1924 
Mad 561 (662) ; 47 Mad 869 (F B). 

[But see (Vol 19) 1932 Mad 560 (560).] 

[10] Where it is provided that a matter is to be 
decided by a certain Court, the presiding officer of such 
Court will act as a Court but where a certain “Judge” 
is to decide a matter, the entire provisions of the statute 
will have to be looked into for the purpose of determi- 
ning whether the judicial officer acts as a Court or as a 
persona designata. (Vol 30) 1943 Cal 247 (248). 

[11] The mere fact that a person exercises judicial 
functions is not sufficient to constitute him a ‘Court.* 
(1907) 30 Mad 326 (327)©(Vol 11) 1924 Mad 442 (445) : 
47 Mad 357 (F B) © (Vol 17) 1930 Nag 271 (271) : 26 
Nag L B 309. 

[12] A District Begistrar is not a “Court.” (1907) 30 
Mad 326 (327)© (Vol 15) 1928 Mad 475 (475) : 51 Mad 245. 

[13] The Bent Controller of Bangoon is not a 
■^‘Court**. (Vol 13) 1926 Bang 33 (41, 43) : 3 Bang 410 
(FB). 

[14] A District Judge exercising powers as Bent 
Oontroller under the Bengal House Bent Control Order, 
1942, is not a Court. (Vol 30) 1943 Cal 247 (250). 

[But see (Vol 13) 1926 Cal 708 (709), (Assumed.)] 

[16] A Collector dealing with an application under 
S.lSof the Land Acquisition Act, 1894, is not a ‘Court.* 
(Vol 19) 1932 All 568 (669) : 64 All 1085 (SB)©(Vol 10) 
1923 Bom 290 (292) : 47 Bom 699© (Vol 27) 1940 Lab 
299 (302): I L E (1941) Lab 100. ( (Vol 3) 1916 Lab 37; 
1916 Pun Be No. 67, overruled.) © (Vol 11) 1924 Mad 
442 (445) : 47 Mad 357 (F B). (Overruling (Vol 6) 1919 
Mad 583 : 42 Mad 231.)© (Vol 27) 1940 Pat 102 (106) : 
19 Pat 321 (S B). (A case under Proviso 2 to S. 49 


which like S. 18 gives the Collector no alternative but 
to refer the question to the Court — Overruling (Vol 4> 
1917 Pat 176 : 2 Pat L Jour 204.)©(Vol 21) 1934 Ban^ 
118 (118, 120) : 12 Bang 275. (Collector refusing to 
make a reference is not a Court.) © (Vol 17) 1930 Naff 
271 (271) : 26 Nag L E 309©(Vol 24) 1937 Nag 12 (12): 
I L B (1938) Nag 149© (Vol 21) 1934 All 260 (263) : 
56 All 656 (F B) © (Vol 32) 1945 Nag 146 (148) r 
I L B (1945) Nag 399 © (Vol 25) 1938 Cal 250 (252)* 
(Land Acquisition Collector assuming that he is a 
Court while dealing with applications under S. 18 of the 
Land Acquisition Act, is not a Court subordinate to the 
High Court, and the High Court has therefore no 
jurisdiction to interfere with his order under that 
section in revision under S. 115, Civil P. C.) © (Vol 24> 
1937 Cal 705 (709) : I L E (1938) 1 Cal 400. 

[16] A Collector dealing with an application under 
S. 18, Land Acquisition Act is a “Court.** (1908) 12 
Cal W N 241 (245). (Collector is Court.) ©(1913) 16 Oudh 
Cas 374 (377) © (Vol 19) 1932 Oudh 180 (181) ; 7 Luck 
578. 

[17] A Collector acting under S. 49, Proviso of the 
Land Acquisition Act or Calcutta Improvement Trust 
Tribunal acting under S. 32 of the Act is a “Court.”' 
(1912) 16 Cal L Jour 165 (168)© (Vol 19) 1932 Cal 66a 
(661). 

[18] A Collector acting under S. 11 of the Land Acqui- 
sition Act is not a “Court.** (1905) 32 Oal 605 (629): 32 
Ind App 93 (P O)©(1910) 38 Cal 230 (241). 

[19] The Collector acting under the powers given by 
S. 69 and Seh. Ill of this Code is not a “Court.” (Vol 
20) 1933 Bom 369 (370). 

[20] A Eevenue Officer when making a settlement of 
rent under Chapter II of the Madras Estates Land Act 
is not a Civil Court. Consequently, the Board of Bevenue 
when directing the revision of his proceedings under 
S, 172 of that Act is also not a Civil Court, (Vol 19) 
1932 Mad 612 (639, 640) : 55 Mad 883 (FB). 

[21] A Bevenue Officer acting under S. 26G' of the 
Beng^ Tenancy Act is not a Court. (Vol 27) 1940 Cal 
111 (112) : I L E (1940) 1 tJal 329©(1940) 44 Cal W N 
426 (426). 

[22] Debt Settlement Board is not a “Court.” (Vol 30) 
1943 Oal 470 (473) : I L B (1943) 2 Cal 462. 

[23] Lower Court impounding document under Stamp 
Act — S. 115 does not enable the High Court to call in 
question the action either of the Collector or the Chief 
Controlling Bevenue Authority. (Vol 30) 1943 Nag 97 
(98) : I L B (1943) Nag 520. 

[24] Deputy Collector acting under S/ 3 (5)^ Madias 
Estates Land Act, is not subordinate to High Court. 
(Vol 29) 1942 Mad 742 (743). 

[25] Order of Collector under S. 20A, Madras Estates 
Land Act — No revision. (Vol 26) 1939 Mad 901 (901). 

[26] A District Magistrate when normally function- 
ing as a Court exercises jurisdiction in onminal 
matters and not in civil matters — When therefore some 
new function is imposed upon him by some special Act, 
although he acts as a Court and not as an individual, 
that Court is not subject to the civil jurisdiction of the 
High Court within the contemplation of S. 115. (Vol 24) 
1937 Oal 720 (725) ; I L B (1938) 1 Oal 146. 

[27] An order by the Deputy Collector acting under 
the Madras Estates Land Act under O. 21, B. 101, Civil 
P. C., is one revisable by the High Court, and not by 
the District Collector under S. 205 of the Madras Estates 
Land Act, and therefore an application to the District 
Collector for revision is incompetent. (Vol 22) 1935 Mad 
309 (310). 

[28] It is open to the High Court to interfere in 
revision with an order of the Sub-Collector refusing to 
set aside a rent sale under S. 131 of the Madras Estates 
Land Act or with an order of the Collector under S. 205 
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of tbe Act on revision against it. (Vol 24) 1937 Mad 293 
(294). 

[29] A Court is subordinate to tlie HigTi Court only 
•when it is subject to its a'ppellate jzirisdiction though 
in any particular case, an appeal may not lie to the 
High Court. (Yol 29) 1942 Pat 1 (10, 20) ; 21 Pat 1 
(EB). (Per Full Bench; Manohar Lall, J., dissenting ; 
(Yol 27) 1940 Pat 249 and 5 Gut L 'Tim 64 overruled.y^B 
(Yol 29) 1942 Pat 33 (34) : 21 Pat 173. (The Commis- 
sioner appointed under the Workmen’s Compensation 
Act being subject to the appellate jurisdiction of the 
High Court is a Court subordinate to High Court.) 
(Yol 27) 1940 Cal 111 (112) : I L E (1940) 1 Cal 329. 
(Revenue officer acting under S. 260- of the Bengal 
Tenancy Act — Assuming him to be a Court he is not 
a subordinate Court as he is not subject to the appel- 
late jurisdiction of the High 0ourt.)>5» (Vol 10) 1923 
Bom 290 (291) : 47 Bom 699 (701)*I‘ (Yol 19) 1932 All 
651 (652) : 54 All 891. (The Court of the District 
Magistrate while deciding an appeal under S. 318 of 
the IT. P. Municipalities Act is not subordinate to the 
High Oourt.)«* (Vol 21) 1934 All 260 (263) : 56 All 656 
(FB). (Court acting under the Land Acquisition Act is 
subordinate to the High Court.)5< (Vol 13) 1926 Bang 
33 (41): 3 Kang 410 (FB)© (Yol 25) 1938 Cal 671 (673): 
1 L B (1938) 2 Cal ife. (Section 115 ai}plies to suits 
and proceedings in the Presidency Small Cause Court.)© 
(Yol 23) 1936 Oudh 132 (133) : 12 Luck 19. 

[.See (Yol 19) 1932 All 568 (570) : 54 All 1085 (SB). 
' ’(Collector acting under S. 18 of the Land Acquisition 
Aot iSi not subordinate to the High Court.)© (Yol 26) 
1939 Oudh 177 (177). (A Court of Bevenue is not sub- 
ordinate to the High Court — Order of Assistant Collec- 
tor in execution proceedings under the Oudh Bent Act 
is not revisable by High Court.)] 

[30] A single Judge of the High Court is not a Court 
mhordinate to the High Court. (1893) 17 Bom 614 
(519)© (Yol 3) 1916 Cal 9J3 (973) ; 43 Cal 90 (94)© 
(Yol 32) 1945 Oudh 54 (55)© (Yol 2) 1915 Cal 695 (695)© 
(Yol 14) 1927 Oudh 59 (59) ; 2 Luck 1© (Vol 22) 1935 

- Oudh 72 (75). 

[Bfio (Vol 27) 1940 F 0 4 (5) : I L B (1939) Ear F C 
191 : 1940 F 0 B 12 (FO). (High Court’s decision in 
previous case cannot be revised.)] 

[31] The High Court of Kumaun is not a Court sub- 
ordinate to the High Court of Allahabad. (Yol 10) 1923 
All 291 (291, 292): 45 All 383. 

[32] The following Courts are subordinate to the 
Bombay High Court : 

(a) His Britanie Majesty’s Courts in Zanzibar. (1911) 
36 Bom 105 (108)© (1896) 20 Bom 480 (484) (FB). 
(Jardine, J., dissenting.) 

(b) Court of the Eesident at Aden. (1910) 34 Bom 
267 (275)© (Yol 20) 1933 Bom 194 (195)© (Yol 16) 1929 
Bom 190 (191). 

(e) District or Deputy Collector acting under the Bom- 
bay Mamlatdars’ Courts Act. (1912) 37 Bom 114 (116)© 
(Vol 2) 191*5 Bom 17 (18) : 39 Bom 552© (Yol 25) 1938 
Bom 159 (160) ; IL B (1938) Bom 259. 

[33] The Madras Village Courts, and the Agent to 
the Governor of Madras at Yizagapatam acting under 
the Agency Buies are Courts subordinate to the High 
Court of Madras. (Vol 14) 1927 Mad 786 (787). (Village 
Courts.)© (Yol 4) 1917 Mad 726 (726), (But under 
S. 107, Government of India Act, 1915,)© (1911) 12 Ind 
Cas 73 (74) (Mad). (Agent.) 

[See however (1893) 16 Mad 229 (229).] 

[34] Civil Courts purporting to act under the Eeli- 
gibus Endowments Act, 1863, are subordinate to the 


High Court. (Vol 4) 1917 P C.71 (74); 40 Mad 793(801): 
44 Ind App 261 (PC)© (Vol 2) 1915 Mad 827 (829, 830): 
38 Mad 594. 

[35] Courts acting on a reference under S. 65 of the 
Bengal Land Begistration Act, 1876, is a Court subordi- 
nate to the High Court. (1908) 35 Cal 120 (131) ©(1908) 
35 Cal 571 (573). 

[36] Presidency Small Cause Court is a Subordinate- 
Court. (1908) 31 Mad 490 (491)© (YoJ 3) 1016 Mad 387 
(389) © (1893-1900) 1893-1900 Low Bur Bill 61. 

[37] Deputy Commissioner acting under the Punjab 
Court of Wards Act, 1903, is a subordinate Court. (1910) 
4 Ind Oas 949 (951) : 1910 Pun Be No. 6. 

[38] The Sub-divisional Officer acting under S. 2 of 
the Santhal Parganas Act, 1855, is a subordinate Court. 
(1914) 23 Ind Cas 876 (877) (Cal). (Assumed.) 

[39] Section 115 covers orders passed by subordinate 
Court acting judicially under powers conferred on it by 
special Act — Order of appellate Court accepting Deputy 
Commissioner’s revision petition under S. 21A, Punjab 
Alienation of Land Act, is open to revision under S. 115^ 
Civil P. 0. ( (Yol 29) 1942 Lah 228 (231) : I L B (1943) 
Lah 1 (FB) ((Yol 24) 1937 Lah 637, overruled.) 

[40] Orissa Tenancy Act (as amended in 1938) ,S. 204. 
Collector acting under S. 204 (2), (B), (4) and (5) is sub- 
ordinate to High Court. (Yol 29) 1942 Pat 1 (20) : 21 
Pat 1 (FB). 

[41] Sessions Judge acting uhder S. Ill of the Bon> 
bay Municipal Boroughs Act in revision from a decision 
of the Magistrate under S. 110 of that Act, is a Court 
subordinate to the High Court. (Yol 25) 1938 Bom 301 
(302)©{Vol 26) 1939 Bom 477 (478): ILB (1939) Bom 571* 

[42-43] Agency District Munsif’s Court of Bayagada is 
a Civil Court— High Court can exercise powers of superin- 
tendence under B. 107, Government of India Act of 
1915. (Yol 23) 1936 Mad 187 (187) : 59 Mad 356 (FB). 

[44] Section 36 of the Legal Practitioners Aot con- 
fers a special jurisdiction on a subordinate Court; and 
an order passed by a District Judge under S. 35 
declaring a person a tout is an order which the High 
Court has power -to revise under S, 115, Civil- 
P. C,, being a ease decided by Court subordinate to the 
High Court. (Vol 25) 1938 Mad 634 (637) : I L B (1938) 
Mad 988. 

[45] A Commissioner appointed under the Work- 
men’s Compensation Act and adjudicating a claim made 
under the Act is a “Court subordinate to the High 
Court” within the meaning of S. 115 (Yol 25) 1938- 
Lah 855 (855). 

[46] The Court exercising jurisdiction under S. 5 of 
the V. P. Agriculturists’ Belief Act is a Civil Court, and 
as such subordinate to the High Court. (Vol 25) 1938 
All 456 (458) ; I L B (1938) All 702 (FB), 

[47] Oudh Bent Act — Assistant Collector of the 
second class is not a Court subordinate to the Chief 
Court within the meaning of B. 115. (Vol 24) 1937 
Oudh 143 (143) : 11 Luck 481. 

[48] Collector executing decree for imder-proprietary 
rent is not subordinate to High Court and latter Court 
cannot aot in revision. (Vol 26) 1939 Oudh 177 (178). 

[49] The mere fact that a Court has exchesive juris- 
diction over a matter under a certain Act does not 
afect the revisional jurisdiction of -the High Court un- 
less such revisional jurisdiction has otherwise been ex- 
pressly or impliedly ousted. (Yol 30) 1943 Cal 470 
(473). (Orders of District Judge under S. 40A of Bengal- 
Agricultural Debtors Act are revisable by High Court!)© 
(Vol 29) 1942 Oudh 21 (22). (High Court cannot revise 
orders passed under U. P. Encumbered Estates Act 
25 [XXY] of 1934.)©(Yol 29) 1942 Oudh 291 (297) ; la 
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P'AET IX. 

Special Provisions relating to the Chartered High Courts. 


Fart to apply only to 116. This Part applies only to High Courts which are, or may here- 

certain High Courts, after be, [constituted by His Majesty by Letters Patent.] 

[1882 — S. 631.] 

[a] Sulstituted by A. 0. for “established under the Indian High Courts Act, 1861, or the Government of India 
Act, 1915”. 

AppUcation of Code 117. Save as provided in this Part or in Part X or in rules, the provi- 
to High Courts, sions of this Code shall apply to such High Courts. 

[1882 — S. 632; 1877 — S. 632; See Ss. 120, 129 and 0/49, R. 3.] 


Section 115 fcoiitd.J 

Luck 1 (P B). (A revision under S. 46, Encumbered 
Estates Act or S. 115, Civil P, C., does not lie against a 
decision of the lower Appellate Court.) * (Vol 29) 1942 
Oudb 458 (459) (F B). (Case under U. P. Agriculturists’ 
Relief Act.) © (Vol 28) 1941 Oudh 497 (497) : 16 Luck 
775. (By a specific provision in the U. P. Tenancy Act, 
S. 115, Civil P. C., has been excluded from applying to 
cases under that Act.) (Vol 28) 1941 Oudh 566 (567). 
(Section 115, Civil P. C., does not apply to orders passed 
under U. P. Encumbered Estates Act by virtue of S. 47 
of that Act.) ^ (Vol 22)1935 All 310 (315, 316) : 57 All 
810, (Local Government conferring power on District 
Court under proviso to S. 3, Companies Act — That 
Court has exclusive original jurisdiction — But this does 
not oust revisional jurisdiction of High Court — District 
Court acting under Companies Act is subordinate to 
High Court.) 

[50] An appellate officer appointed by the Provincial 
Government under S. 40, Bengal Agricultural Debtors 
Act, 19B6, is not a Court subordinate to the High 
Court. (Vol 25) 1938 Cal 688 (688) (Vol 25) 1938 Cal 
448 (448). 

[51] Under the Rent Acts of the various Provinces, 
the right of revision to the High Court has been either ex- 
pressly or impliedly excluded. (Vol 13) 1926 All 398 (399) 
(P B). (Practically overruling (Vol IS) 1926 All 113 ; 48 
All 104 under the Agra Tenancy Act.) ® (Vol 19) 1932 
All 273 (277) : 54 All 678 (P B) (Vol 16) 1929 Oudh 
389 (390) : 4 Luck 539 (F B) ((Vol 15) 1928 Oudh 214 : 
3 Luck 150, approved; (Vol 10) 1923 Oudh 18 and 14 
Oudh Gas 38 must be taken to be overruled.) © (Vol 1) 
1914 Cal 890 (892). (Revenue Officer under the Ohota 
Nagpur Tenancy Act.)© (Vol 4) 1917 Pat 61 (62) : 3 Pat 
L Jour 143. (Chota Nagpur Tenancy Act.) (Vol 11) 
1924 Mad 119 (121) : 47 Mad 250. (Order of the Board 
of Revenue under Estates Land Act.) (Vol 15) 1928 
Mad 1032 (1037, 1038) (P B). (High Court cannot revise 
orders of the Board of Revenue — Overruling (Vol 13) 
1926 Mad 480 : 49 Mad 499 and (Vol 6) 1919 Mad 672: 
42 Mad 310.) (Vol 22) 1935 Pat 417 (418). (Chota 
Nagpur Tenancy Act (6 [VI] of 1908), S. 218 — ^Rent suit 
for Rs. 100 or less — No revision lies — Deputy Commis- 
sioner’s order is final.) •$< (Vol 13) 1926 Bom 308 (309). 
(Collector acting under Bombay Act, 3[in] of 1874.) •$« 
(Vol 4) 1917 Mad 576 (577).' (Board of Revenue, 
Madras.)'I‘(Vol 4) 1917 All 59 (60) : 39 All 91. (Collector 
ordering prosecution acting as a Revenue OourtO^iClOSO) 
63 Cal 136 (137). (Section 13, Bengal Municipal Act.) 

[But see (1896) 23 Cal 723 (728) (FB), (Special Judge 
acting under S. 108, cl. (2), Bengal Tenancy Act, in 
regard to settlement of rent by Revenue Officer — Over- 
ruling 16 Cal 596.)] 

[52] When the local Rent Acts have not excluded 
; fight of revision S. 115 would apply. (1913) 40 Cal 518 

(522). (Under the Chota Nagpur Tenancy Aet.)'i»(Vol 22) 
1935 Mad 367 (367). (Collector acting in exercise of 
revisionary powers under Madras Estates Land Act — 
Order by — Revision lies.) 3* (Vol 25) 1938 All 635 (636). 


(Decree or order under S. 9, Specific Relief Act Revi- 

sion lies.) (Vol 21) 1934 Cal 666 (667). (The provision 
in S. 93, Bengal Village Self-Government Act, does not 
afieet the revisional powers of the High Court.) © 
(Vol 23) 1936 Lah 695 (696) ; 17 Lah 768. (The provi- 
sions of S. 115, Civil P. C., are very wide and an order 
of the District Judge under S. 3, Charitable and Reli- 
gious Trusts Act, is revisable.) *$< (Vol 26) 1938 Lah 753 
(753) : I L B (1939) Lah 196. (There is nothing in 
S. 192, Succession Act, which takes away the right of 
revision by the High Court.) 

[63] Order of a Commissioner or the District Court. 
The Payment of Wages Act is not open to revision! 
(Vol 32) 1945 Nag 244 (245, 246) : I L R (1945) Nag 
587 ^ (Vol 33) 1946 All 276 (277). 


[54] Commissioner’s order under S. 476B, Criminal 
P. C., IS not revisable. (Vol 31) 1944 Oudh 23 (25) : 19 
Luck 245. 


29. Wrong decision of lower Appellate Court 
as to the jurisdiction of the trial Court.-— [1] Order 
of trial Court as to its own jurisdiction — Appeal. 

(a) Appellate order is revisable. (Vol 17) 1930 All 713 
(717, 720, 721) : 53 All 75 (PB)© (1886) 8 All 111 (118) 
{PB)*(Yol 26) 1939 Bom 485 (485, 486) : I L tt (1939) 
Bom 472®(VoI 15) 1928 Bom 548 (649) ©(1905) 32 Oal 
146 (153). (1 Cal W N 626 dissented from.) © (Vol 7) 
1920 Cal 977 (977)©(Vol2) 1915 Mad 1223(1229,1235); 
39 Mad 195 (PB) © {Vol 9) 1922 Pat 526 (526) : 1 Pat 
232 © (Vol 28) 1941 Nag 278 (279, 281, 282) ; I L B 
(1941) Nag 543. ((Vol 24) 1937 Nag 39 : 1 L R (1937) ' 
Nag 97 held correctly decided .)©(Vol 16) 1929 Lah 605 
(606)©(Vol 17) 1930 Lah 611 (6i2)©(Vol 30) 1943 Oudh 
307 (307)©(Vol 16) 1929 Oudh 91 (92) : 4 Luck 347 
(Vol 30) 1943 All 300 (301) : I L R (1943) All 661. 

(b) Appellate order cannot be revised. (Vol 21) 1934 
Lah 536 (637)©(Vol 11) 1924 Lah 349 (350) © (Vol 29) 
1942 Oudh 370 (371) © (Vol 17) 1930 Oudh 2 (3) : 4 
Luck 667©(Vol 31) 1944 Oudh 260 (262) : 20 Luck 38. 

(c) Order of trial Court can be revised. (Vol 28) 1941 
Nag 278 (279, 281, 282) : I L R (1941) Nag 543. (High 
Court can act suo 77iotu and revise the order of the first 
Court although it is moved by a motion to revise the 
order of the appellate Court.) ©(Vol 13) 1926 All 58 (61); 
48 All 168. (Vol 21) 1934 Lah 108 {108)©(VoI 19) 1932 
Nag 70 (71); 28 Nag L R 64©(1874) 11 BomH C R 194 
(195)©(Vol 20) 1933 Lah 210 (211)©(Vol 29) 1942 Mad 
741 (741, 742). (Lower appellate Court wrongly enter- 
taining appeal and dismissing it on merits— High Court 
in second appeal can only set aside incompetent appel- 
late order — Interference with trial Court’s order can be 
only in revision.)©{Vol 12) 1925 Oudh 163 (163). 

Section 117 — Note 1 

[1] Code is generally applicable to High Court in 
the exercise of its ordinary original jurisdiction except 
where it is specifically excluded or unless the High Court 
itself has made rules superseding any particular provi- 
sions of the Code. (Vol 15) 1928 Mad 385 (386). 

[2] Section 117 applies the provisions of Civil Proce- 
dure Code to Chartered High Courts in the exercise of 
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118. Where any such High Court considers it necessary that a decree passed in the exercise 
Execution of decree of its original civil jurisdiction should be executed before the amount of the 

lefore ascertainment costs incurred in the suit can be ascertained by taxation, the Court may 
of costs, Qrder that the decree shall be executed forthwith, except as to so much 

thereof as relates to the costs ; 

and, as to so much thereof as relates to the costs, that the decree may be executed as soon 
as the amount of the costs shall be ascertained by taxation, 

[1882 — S. 634.] 

119. Nothing in this Code shall be deemed to authorise any person on behalf of another to 
Unmthoritsed persmis address the Court in the exercise of its original civil jurisdiction, or to 

not to address Court, examine witnesses, except where the Court shall have in the exercise of the 
power conferred by its Charter authorised him so to do, or to interfere with the power of the High 
Court to make rules concerning advocates, vakils and attorneys. 

[1882 — S. 635; 1877 — S. 635; See Letters Patent, (Cal.), Clauses 9 and 10.] 

Provisions not a'pplicahle to 120. ( l) The following provisions shall not apply to the Higl 

High Court in original c%vil Court in the exercise of its original civil jurisdiction, namely 
jurisdiction, sections 16, 17 and 20. 

aj-sit :ls ^ 

[1 882 — S. 638; 1877— S. 638. As to rules, sec O. 49, B. 3.] 

[a] Sub-section (2) was repealed by the Presidency Towns Insolvency Act, 1909 (3 [III] of 1909), S. 127 an^ 
Soh. III. 


PABT X. 

Exiles. 

Effect of rules in 121. The rules in the First Schedule shall have effect as if enacted ii 
Hirst Schedule, the body of this Code until annulled or altered in accordance wdth the provi- 
sions of this Part. 

122. High Courts [constituted by His Majesty by Letters Patent] ^[and the Chief ®[Courfc 

Poiver of certain High of Oudh and Sind]] may, from time to time after previoue 

Courts to make rules. publication, make rules regulating their own procedure and the procedure 
of the Civil Courts subject to their superintendence, and may by such rules annul, alter or add to 
all or any of the rules in the First Schedule. 

[1882, cf, S. 652, first para.] 

[a] Substituted Ijy A. O. for “established under the Indian High Courts Act, 1861, or the Government oi 
Indiat Act, 1915.« [b] Inserted by the Oudh Courts (Supplementary) Act, 1925 (32 [XXXII] of 1925), 
S. 2 and Sckedule. [o] Substituted for “Court of Oudh” by the Sind Courts (Supplementary) Act, 1926 
(34 [XXXIV] of 1926), S. 2 and Schedule. (15-4-1940). [d] The words “and the Chief Court of Lower 
Burma,” were repealed by the Bepealing and Amending Act, 1923 (11 [XI] of 1923), S. 3 and Sch. II. Thfi 
words “Chief Court of Lower Burma” had been previously substituted for “Chief Courts of the Punjab and 
Lower Burma” by the Repealing and Amending Act, 1919 (18 [XVIII] of 1919), S. 2 and Sch. I, ' 


Section 117 (contd.) 

their appellate civil jurisdiction including their jurisdic- 
tion in Letters Patent appeals. (Vol 18) 1931 All 244 
(247) : 53 All 535 (F B). 

[3] As empowered under Cl. 44, Letters Patent (Madras), 
the Governor-General in Council has, by S. 117, Civil P.O., 
incorporated into the Letters Patent the provisions 
relating to review. (Vol 4) 1917 Mad 670 (670) ; 40 
Mad 651. 

[4] In Vice-Admiralty cases, the efiect of appearance 
the mode of objecting to the jurisdiction, the mode of 
questioning" the validity in law of a pleading, are all 
governed by a settled practice under Civil Procedure 
Code. The Privy Council Buies issued under 2 & 3 V7ill. 
IV, C 51, have no operation except in suits in rem in 
which no appearance has been entered and other matters 
to which Civil Procedure Code cannot be applied. 
(1890) 17 Cal 337 (341). (17 Cal 66 referred.) 

Section 119 — Note 1 

[1] The words** power of the High Court to make rules 
concerning advocates, vakils and attorneys”under S. 119 
are not limited tp High Court’s power under Cls. 9 and 10 


of the Letters Patent to make rules for admission of 
advocates, vakils and attorneys and to their profeasionsil 
conduct but include also the power of the High Court 
under the Government of India Act to make rules 
regulating the practice of the Court. (Vol 15) 1928 Mad 
472 (473). 

[2] The Buie empowering legal practitioners to 
appoint other legal practitioners to hold their briefs and 
appear in their place framed by the Allahabad High 
Court is within powers conferred by S. 635 (S. 119 of 
present Code). (1887) 9 All 613 (616, 617) (F B). 

Section 120 — Note 1 

[1] The applicability of S. 20 to High Court in the 
exercise of its original jurisdiction has been expr^slj 
excluded by S. 120. (Vol 10) 1923 Mad 272 (274). 

[2] Section 15 does not apply to High Courts thougb 
not excepted by S. 120. (Vol 22) 1935 Bang 5l7 (520). 

Section 122 — Note 1 

[1] Section 122 is wider than S. 26, Queen’s Be- 
membranoer*s>Aet (22 and 23 Viet., C.'21), (Vol 29) 194S 
Lah 201 (203); I L B (1943) Lah 569. 
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■ Constitution of Rule 128. (l) A Committee, to be called the Eule Committee, shall be con- 

Comnmttees in certain stituted at “[the town which is the usual place of sitting of each of the High 
Fromnces. ^[Ohief Courts] *] referred to in section 122.] 


(2) Each such Committee shall consist of the following persons, namely : — 

(aj three Judges of the High Court established at the town at which such Committee is con- 
stituted, one of whom at least has served as a District Judge or ^'] a Divisional 
Judge for three years, 

(b) a, barrister practising in that Court, 

Oc) an advocate (not being a barrister) or vakil or pleader enrolled in that Court, 

(d) a, Judge of a Civil Court subordinate to the High Court, and 

(e) in the towns of Calcutta, Madras and Bombay, an attorney. 

( 3) The members of each such Committee shall be appointed by the Chief Justice or Chief 
Judge, who shall also nominate one of their number to be president : 

Provided that, if the Chief Justice or Chief Judge elects to be himself a member of a Com- 
mittee, the number of other Judges appointed to be members shall be two, and the Chief Justice or 
Chief Judge shall be the President of the Committee. 


(4) Each member of any such Committee shall hold office for such period as may be pres- 
cribed by the Chief Justice or Chief Judge in this behalf; and whenever any member retires, resigns, 
dies or ceases to reside in the province in which the Committee 'was constituted, or becomes in- 
capable of acting as a member of the Committee, the said Chief Justice or Chief Judge may appoint 
another person to be a member in his stead, 

(5 J There shall be a Secretary to each such Committee, who shall be appointed by the (3hief 
Justice or Chief Judge and shall receive such remuneration as may bo provided in this behalf ®[by 


the Provincial Government]. 

[a] Substituted by the Amending Act, 1916 (13 [XIII] of 1916), S. 2 and Schedule, for “each of the towns of 
Calcutta, Madras, Bombay, Allahabad, Lahore and Bangoon”. [b] The words 

iuted for “of the Chief Court** by the Sindh Courts (Supplementary) Act 1926 (34 [XXXIV] of 1926). This Act 
came into force on 15-4-1940, (see Sind Government Gazette Notification (Home Department Bmitioai; 
No. 1499 H-39 dated 28th March 1940). [o] The words “and of the Chief Court * were repealed hj Act 

11 [XI] of 1923. Words “of the Chief Court*’ had been previously substituted for Ch^ by Act 

18 [XVIII] of 1919. [d] Brackets and words “(in Burma)” were substituted ior (m wie or 

Burma)’* by Act (18 [XVIII] of 1919), S. 2 and Seh. I, and were subsequen^tiy repealed by Act (11 [XLJ ox 
1923), S, 3 and Soh. II.^ [e] Substitzded by A. O. for “by the Governor-General m Council or by the Local 
Government, as the case may be”. 

124. Every Eule Committee shall make a report to the High Court established at the town 
Committee to repm^t at which it is constituted on any proposal to annul, alter or add to the rules 
to High Court in the First Schedule or to make new rules, and before making any rules 

under section 122 the High Court shall take such report into consideration. _ 


Section 122 (contd*) 

[2] The rules made by the High Court under S, 662 
(S. 122 of the present Code) have the force of law and if 
they are ignored by the Courts, the High Court can in- 
terfere in revision. (1909) 6 All L Jour 45 (48). 

[3] Under S. 122 the High Court can only regulate 
the procedure of the subordinate Courts, and cannot take 
away their jurisdiction. (Vol 18) 1931 Ail 756 (757): *■ 
53 AU 959. 

[4] Eules made under S. 122 should not be inconsis- 
tent with the provisions of the Letters Patent. (V ol 17) 
1930 All 658 (659, 660). 

[6] A rule though it may amend, alter or add to the 
rules in the first schedule should not be inconsistent with 
the provisions in the body of the Code. (Vol 29) 1942 
Lah 201 (202) : I L B (1943) Lah 569*(Vol 12) 1925 
Oudh 492 (492) : 28 Oudh Caa 169. (Buie made by High 
Court under S. 122 in conflict with the section of Civil 
P. 0. is void.) 

[6] If a new rule added by the High Court under 
S. 122 to the rules in the first schedule is to some extent 
in conflict with the previous existing rule, the new rule 
must by implication be deemed to have annulled or 
altered that rule. The new rule if not consistent with the 


fid rule must prevail. (Vol 18) 1931 All 567 (567, 568) : 
54 All 263 (F B). , « 

[7] Unless a rule framed under S. 122 expressly says 
to the contrary it applies to original as well as appellate^de. 
TechnicaUy.B. 72 A added to O. 21 by the Bombay High 
Court would in terms apply to original side as well as 
appeUate side of the High Court. (Vol 15) 1928 Bom 123 
(126) : 52 Bom 459. 

[8] Under S. 122 the Chief Court framed a new rule 
in place of B. 2 of 0. 34 which allowed interest at court 
rate and not at mortgage rate as stipulated. The new 
rule was held to be ul^a vires as it limited the substan- 
tive right of the mortgagee to the stipulated rate* (1911) 
12 Ind Cas 18 (20j (Low Bur). 

[9] The rules made under S. 122^ cannot vary the 
period of limitation prescribed by the Limitation Act for 
any proceeding, (Vol 17) 1930 Bang 228 (234):8 Bang 
380 (F Bj^iVol 8) 1921 All 23 (25):43 All 660. (Part I, 
Chap, m, Buie 2 of the Buies of Court made by the 
Allahabad High Court requiring that a memorandum 
of second appeal must be accompanied by a copy of the 
iudement of the Court of first instance framed under 
k 122, is intra wre 5 .) 5 '(Vol 5) 1918 All 389 (S90):40 All 
1 (FBJ. (Eule requiring copy of trial Court’s judgment to 
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425. Higli Courts, other than the Courts specified in section 122, may exercise the powers con- 
Power of other Eigh ferred by that section in such manner and subject to such conditions as “[the 
CourtB to make rules. Provincial Government] may determine : 

Provided that any such High Court may, after previous publication, make a rule extending 
within the local limits of its jurisdiction any rules which have been made by any other High Court, 
[a] Substituted by A. 0. for tbe words “in tbe case of tbe Court of the Judicial Commissioner o! Coorg, the 
G-overnor-General in Council, and in other cases the Local Government”, which had been S 2 ihstituted for “the 
Governor-General in Council” by the Devolution Act, 1920 (38 [XXXVIII] of 1920), S. 2 and Sch. I. 


®[126. Eules made under the foregoing provisions shall be subject to the previous approval of 
Buies to be siCbject the Government of the Province in which the Court whose procedure the rules 
to approval. regulate is situate or, if that Court is not situate in any Province, to the previ- 

ous approval of the Governor-General.] 

[a] Substituted by A. 0. for the original section. 

127. Rules so made and ^[approved] shall be published in the [Official Gazette ^ and 
Publication of rules, shall from the date of publication or from such other date as may be speci- 
fied have the same force and efiect, wdthin the local limits of the jurisdiction of the High Court 
which made them, as if they had been contained in the First Schedule. 

[a] Substituted by the Bepealing and Amending Act, 1917 (24 [XXIV] of 1917), S. 2 and >Sch. I for 
“sanctioned”, [b] Substituted by A. 0., Para. 4 (1), for “Gazette of India or in the Local Official Gazette, as 
the ease may be.” As under Para, 4 (1) the words “Official Gazette” have to be substituted for “Gazette of 
India” and also for “Local Official Gazette,” the substitution will strictly read “Official Gazette or in the 
Official Gazette, as the ease may be.” But the last words are omitted as being redundant. 


Matters for which 128. (l) Such rules shall be not inconsistent with the provisions in the 
rules may provide. body of this Code, but, subject thereto, may provide for any matters relating 
to the procedure of Civil Comets. 

(2) Ija particular, and without prejudice to the generality of the powers conferred by sub* 
section (1), such rules may provide for all or any of the following matters, namely : — 

(a) the service of summonses, notices and other processes by post or in any other manner 
either generally or in any specified areas, and the proof of such service; 

(h) the maintenance and custody, while under attachment, of live-stock and other move- 
able property, the fees payable for such maintenance and custody, the sale of such 
live-stock and property, and the proceeds of such sale ; 

(g) procedure in suits by way of counter-claim, and the valuation of such suits for the 
purposes of jurisdiction; 

(d) procedure in garnishee and charging orders either in addition to, or in substitution 
for, the attachment and sale of debts; 


Section 122 (contd,) 

be filed along with memo of second appeal will not 
entitle appellant to exclude time requisite for obtaining 
copy of such judgment,)4i(Vol 10) 1923 Lah96 (98). 

^isaitation Act, S. 5, made applicable by rule 
under S. 122 to aqiplication under O, 9, E. 9 — Kule is 
intra vires and retrospective, (Vol 16) 1929 Bom 262 
{263)t53 Bom 453. 

, [11] A rule extending S, 5, Limitation Act, to applica- 
tions under 0. 9, B. 13 is not ultra vires. (Vol 12) 1925 
Blad 14(17):47 Mad 824(BB))$i(Vol 4)1917 Mad 957(957). 

[12] Since the amendment by the Government of 
India (Adaptation of Indian Laws) Order, 1937, S. 122 
clearly applies to all High Courts constituted by His 
Majesty by Letters Patent, Before the amendment it 
was held by the Patna High Court in the following 
ease that S. 122 applied to it as it was a High Court 
Within the meaning of Government of India Act, 1915 
toing been established in British India by Letters Patent. 
(Vol 8) 1921 Pat 509 (510). 

see (Vol 8) 1921 Pat S3 (84, 85) ; 5 Pat L Jour 

* -La.J 

Section 125 — Note 1 

^ [1] Buie requiring filing of duly filed process papers 
IS not ultra vires, (Vol 8) 1921 Pat 428 (429). 

[2] Proviso — Patna High Court has adopted Buies 


of Calcutta High Court — Eule adopting latter Buies 
was published in Patna High Court and this is enough. 
(Vol 8) 1921 Pat 428 (429). 

Section 128 — Note 1 

[1] Kule framed by the High Court in conflict with 
section of Civil Procedure Code would be ultra vires, 
(Vol 12) 1925 Oudh 492 (492): 28 Oiidh Cas 169. (Buie 
172 (a) of the Oudh Civil Digest is not ultra vires^ 

[2] Section 128 relates only to rules to be made under 
the Code by the High Courts with advice of liule Com- 
mittee constituted under S. 123 — It does not aflect the 
validity of the rules framed under the previous Code. 
(Vol 16) 1929 Mad 641 (650) ; 52 Mad 563 (FB). (Per 
Thiruvenhafachariar J, in the Order of Eeference.) 

[3] Matter of procedure — ‘A matter of procedure* 
means, the mode of proceeding by which a legal right is 
enforced, as distinguished from law which gives or 
defines right. (Vol 24) 1937 Bang 419 (421): 1937 Kang 
L B 268 (F B). 

[4] Defendant claiming indemnity over against third 
party — Power to add party is discretionary Power is 
widely exercised. (Vol 6) 1919 Cal 189 (189) : 4f^ Cal 48. 

[5] Suit On n^otiable instrument under O. 37 is 
within Civil P. C., S. 128 (2) (f) and Art. 5, Limitation 
Act, applies. (Vol 14) 1927 Sind 90 (92) : 21 Sind L B 
257. 
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(e) procedure where the defendant claims to be entitled to contribution or indemnity oveir 
against any person whether a party to the suit or not ; 
summary procedure — 

( i) in suits in which the plaintiff seeks only to recover a debt or liquidated demand in 

money payable by the defendant, with or without interest, arising 

on a contract express or implied; or 

on an enactment where the sum sought to be recovered is a fixed sum of money or 
in the nature of a debt other than a penalty; or 

on a guarantee, where the claim against the principal is in respect of a debt or a 
liquidated demand only; or 

on a trust; or 

{ a) in suits for the recovery of immoveable property, with or without a claim for rent or 
mosne profits, by a landlord against a tenant whose term has expired or has been duly 
determined by notice to quit, or has become liable to forfeiture for non-payment of 
rent, or against persons claiming under such tenant; 

(q) procedure by way of originating summons ; 

(li) consolidation of suits, appeals and other proceedings; 

(i) delegation to any Registrar, Prothonotary or master or other official of the Court of any 
judicial, quasi-judicial and non-judieial duties; and 

(j) all forms, registers, books, entries and accounts which may be necessary or desirable for 
the transaction of the business of Civil Courts. 


129. Notwithstanding anything in this Code, any High Court ^[constituted by His Majesty 
Towqv of Chartered Letters Patent] may make such rules not inconsistent with the Letters 
Migh OotLvts to maJce Patent establishing it to regulate its own procedure in the exercise of its 
rules as to their original original civil jurisdiction as it shall think fit, and nothing herein contained 
cm pjoce uu* effect the validity of any such rules in force at the commencement 

of this Code. 


[1882— S. 652, Para. 3.] 

[a] Substituted by A.O. for ‘^established under the Indian High Courts Act, 1861, or the Government of India 
Act, 1915’». 

^*[180. A High Court not constituted by His Majesty by Letters Patent may, with the previous 
Powers of other High approval of the ProvincM Government, make with respect to any 
Courts to maJae rules as matter other than procedure any rule which a High Court so constituted 
to matters other than miglat under section 224 of the Government of India Act, 1935, make with 
procc lire. ^ ^ respect to any such matter for any part of the territories under its jurisdic- 

tion which is not included within the limits of a Presidency-town.] 

[a] Substituted by A. 0. for the original section. “ 

131. Rules made in accordance with section 129 or section 130 shall be published in the 
Publicahon of rules. [Official Gazette and shall from the date of publication or from 

'Such other date as may be specified have the force of law. 

[1882— S. 652, Para. 4.] 

[a] Substituted by A. 0. for “Gazette of India or in the local official Gazette, as the case may he.” See ‘also 
foot-note [b] to the text of Section 127. 


Section 129 — Note 1 

[1] The object of this section is to provide elasticity 
in procedure and to enable defects in the Code to be 
remedied without the dilatory process of legislation. (Vol 
17) 1930 Cal 685 (686) : 57 Cal 676. 

[2] There is nothing in the Code to say that the rules 
of the High Court on the original side must not be in- 
consistent with the Code. But they must not be in- 
consistent with the Letters Patent establishing the Court. 
•(Vol 17) 1930 Cal 685 (686);57 Cal 676. {(Vol 8) 1921 Cal 
169 : 48 Cal 69 holding that 0. 21, B. 89 applied to the 
High Court on the original side, though it was incon- 
sistent and incompatible with the High Court rules on 
the original side, doubted but followed.) '$'(1913) 37 Bom 
i572 (574). (Where a rule framed under this section is in- 


consistent with 0. 41, B. 10, the former prevails over 
the latter.) * (1907) 34 Cal 619 (624), 

[3] Execution — Order of payment made by Bombay 
High Court in favour of solicitor — Order made under 
E. 874 of Buies made under S. 129, Civil P. C. — Such 
order can be executed as a decree. (Yol 23) 1936 Lah 369 
(370). 

[4] Section 129 refers to Letters Patent of 1865, 
(Vol 11) 1924 Cal 1026 (1027) : 51 Cal 905. 

Section 131 — Note 1 

[1] Under S. 131, rules made by the High Court have 
the force of law from the date of publication or from 
such other dale as may be specified. (Yol 15) 1928 All 
708 (708) ; 50 All 865. 
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PAST XI. 


Miscellaneous. 

Exemption of certain 132. (l) Women -who, according to the customs and manners of the 
•ioomen from personal country, ought not to be compelled to appear in public shall be exempt 
appearance. from personal appearance in Court. 

(8) Nothing herein contained shall be deemed to exempt such 'women from arrest in execution 
of civil process in any case in -which the arrest of -women is not prohibited by this Code. 

[1882_S. 640; 1877— S. 640; 1869— S. 21; See 0. 26, K. 1.] 

133. (I) The “[Provincial Government] may, by '’notification in the “[Official Gazette], 
Exemption of exempt from personal appearance in Court any person whose rank, in the opinion 
other persons. of Such Government, entitles him to the privilege of exemption. 

(2) The Tia,meg and residences of the persons so exempted shall, from time to time, be forward- 
ed to the High Court by the “[Provincial Government] and a list of such persons shall be kept in 
such Court, and a list of such persons as reside within the local limits of the jurisdiction of each 
Court subordinate to the High Court shall be kept in such subordinate Court. 

(8) Where any person so exempted claims the privilege of such exemption, and it is conse- 
quently necessary to examine him by commission, he shall pay the costs of that commission, unless- 
the party requiring his evidence pays such costs. 

[1882—8. 641; 1877— Ss. 641, 93; 1859—83. 22' and 23; See 0. 26, R. 1.] 

[a] SubstikOed liy A. 0. for “Local Govemuieiit.” [b] Eot suoL notification, see the Local Rules and Orders. 

[o] S^i^stituted by A. 0. for “Local Official Gazette’*, 

Arrest other than in 134. The provisions of sections 55, 57 and 69 shall apply, so far as may be,. 
encecution of decree. -fco all persons arrested under this Code. 

JSxemption from arrest 18S. (l) No Judge, Magistrate or other judicial officer shall be. 
under cwil p-ocess. liable to arrest under civil process while going to, presiding in, or 

returning from, his Court. 


Section 132 — Note 1 

[1] Eight of parda ladies is absolute. (Vol 15) 1928 
Cal 814 (815) * (Vol 12) 1925 Mad 905 (906) ^ (Vol 22) 
1935 Sind 205 (206) ; 29 Sind L R 298. 

[2] “Personal appearance” in S. 132 mean “personal 
attendance’* — Woman found to be pardanashin lady- 
observing strict parda should not be compelled to attend 
Court but should be examined on commission, (Vol 29) 
1942 Cal 143 (144) : I L E (1941) 2 Cal 155* (Vol 20) 
1933 AU 551(553) : 55 AU 666. (Even under 0. 5, R. 3 
ahd 0. 10, R. 4, pardanashin ladies cannot be conv 
polled to attend Court personally.)* (Vol 22) 1935 Sind 
206 (206) : 29 Sind L B 298. 

[But see (Vol 16) 1929 Cal 528 (528) : 56 Cal 865. 
(Exemption is not from attendance in Court but from 
appearance in Court — “Appearance” means that she 
shall not be compelled to come forth into view or be- 
come visible to the public gaze.)] 

[3] ’ Woman conveyed to court building completely 
veiled in hurhha and examined in private room cannot 
he said to make personal appearance in Court. (Vol 33) 
1946 Bom 340 (342). 

[4] Section 132 applies not merely to witness but also 
to the examination of parties to a suit or proceeding be- 
fore a Court. (1911) 11 Ind Cas 668 (668) (Mad). 

[6] A Court is entitled to reject an application for 
issue of witness summons to ladies who according to 
custom and manners of the country ought not to he 
compelled to appear in public, (1910) 8 Ind Cas 418 
<421) (Oudh). 

[6] Custom set up must not be of varying or uncertain 
character ^ Custom of Parsi widows not to leave the 
house during mourning held uncertain and varying, 
<1890)14 Bom 584 (586). 

[7] Unmarried girl of 12 of humble rank belonging 
to class of Hindu paradanasliin females, held entitled 
to privilege under this section — Fact that her elder 


married sisters were willing to appear in Court to give 
evidence, held did not afieet the younger one’s privilege, 
(1875) 24 Suth W R 375 (875), 

[8] Held that S. 132 covered case of an old Hindu 
lady belonging to a high family but not observing 
imrda, (Vol 5) 1918 Cal 111 (112) : 45 Cal 492. 

[9] The privilege under this section cannot be re- 
fused on the ground that the pardanashin lady had 
appeared in public before. (1899) 26 Cal 650 (652)* 
(Vol 5) 1918 Cal 743 (744) : 45 Cal 697. (Pardanashin 
lady appearing in Court to institute criminal complaint 
does not cease to be exempt from personal appearance 
in Civil Court.) 

[10] Pardanashin lady while being examined on 
commission tutored by somebody — Court may exclude 
evidence but cannot insist on personal attendance of 
the lady. (Vol 20) 1933 All 551 (554) : 55 Ail 666. 

[11] Pardanashin lady is not entitled to decline to 
be examined at any place other than that of her choice. 
(Vol 8) 1921 Oal 229 (231) : 48 Cal 448. 

[12] Commission can be issued only on the grounds 
contained in the Code — Order granting commission 
on insufficient grounds is revisable. (Vol 14) 1927 Mad 
524 (525). 

[13] See also Notes on 0. 26, R. 1. 

Section 133 — Note 1. 

[1] Commission to examine witness — Provisions as 
to witnesses must be impartially enforced. (Vol 4) 1917 
Bom 155 (167) : 42 Bom 136, 

SECTION 135-.SYNOPSIS. 

1. Applicability and scope. 

2. Going to, attending and returning from tribunal. 

3. Arrest of person while in custody. 

4. Tribunal, meaning of. 

5. Parties. 

6. Civil process. 

7. Remedies for illegal arrest. 
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( 2 ) Where any matter is pending before a tribunal having jurisdiction therein, or believing 
in good faith that it has such jurisdiction, the parties thereto, their pleaders, mukhtars, revenue- 
agents and recognized agents, and their witnesses acting in obedience to a summons, shall be 
exempt from arrest under civil process other than process issued by such tribunal for contempt of 
Court while going to or attending such tribunal for the purpose of such matter, and while returning 
from such tribunal, 

( 3 ) Nothing in sub-section ( 2 ) shall enable a judgment-debtor to claim exemption from arrest 
under an order for immediate execution or where such judgment-debtor attends to show cause why 
he should not be committed to prison in execution of a decree* 

[1882— S. 642; 1877—8. 642.] 


Section 135 (contd,) 

1. Applicability and scope — [1] The immunity 
from arrest is not for the benefit of the individual but 
for the furtheranee of public interest and better admini- 
stration of justice. (Vol 16) 1929 Ondh 426 (426): 5 Luck 
302 (P B]^ (1875) 14 Beng L E (App) 13 (14). 

[2J The privilege rests on a principle that freedom 
from the fear of arrest encourages willing attendance 
and thus tends to the advancement of justice. (1869) 4 
Mad H 0 E 145 (146). 

[3] In order to obtain exemption from arrest for a 
party, it must be shown, firstly, that the party’s atten- 
dance before Court was bona fide in relation to the 
matter pending before it; secondly that the said Court 
had jurisdiction over the matter pending before it or 
the party believed in good faith that it had jurisdiction; 
and thirdly, that he should be exempt from arrest 
during such period as is reasonably required in going to 
the tribunal from his ordinary place of residence, in 
attending that tribunal, and in returning from it to the 
ordinary place of residence. (Vol 18) 1931 Bom 176 (178): 
55 Bom 612. 

ISee also (1875) 14 Beng L E (App) 13 (14).] 

[4] Arrest under writ from a Small Cause Court — 
Though this section does not apply, English law, which 
is approximately the same in this respect, followed, 
(1880> 6 Cal 106 (110). 

[See also (1869) 4 Mad H C E 145 (146).] 

[5] No case pending — Section cannot be invoked. 
(Vol 17) 1930 Lab 736 (736). 

2. Going to, attending and returning from tribu- 
nal [1] A defendant who appears in Court to defend 

his suit is exempt from arrest under S. 136. (Vol 7) 
1920 Mad 355 (356) : 43 Mad 272. 

[2] Exemption can be claimed during such period as 
is reasonably required in going to the tribunal from his 
ordinary place of residence, in attending that tribunal, 
and in returning from it to the place from whence 
he came. (Vol 18) 1931 Bom 175 (178) : 55 Bom 612© 
(Vol 11) 1924 All 676 (677) : 46 All 663 (A few yards 
out of the way is immaterial deviation.)© (Vol 22) 1935 
Nag 216 (216)© (Vol 22) 1935 Pat 6 (8) : 14 Pat 242. 
(Person having temporary lodgings— Protection extends 
only from his temporary lodging to Court.) 

[3] No party or witness can claim to return by any 
route he likes. (Vol 18) 1931 Bom 175 (178) ; 55 Bom 
612. 

[4] No hard and fast rule can be laid down as to the 
duration or extent of the privilege. It is a question 
of fact to be determined in each case. (Vol 18) 1931 
Bom 176 (178) : 66 Bom 612. 

[6] Place of residence may be within or outside the 
jurisdiction of the Court before which the matter is 
pending. (Vol 18) 1931 Bom 175 (178) ; 55 Bom 612. 

[6] The exemption is forfeited if there is an unneces- 
sary or excessive deviation in going to or in returning 
from Court, (Vol 18) 1931 Bom 175 (178) : 55 Bom 
612© (Vol 20) 1933 Cal 11 (12) : 34 Cri L Jour 
173. (Arrest after one hour of closing of Court at place 
not on way to person’s residence — No explanation as to 


how the hour was spent— not exempted.)© (1880) 

6 Cal 106 (lll)-i (Going by a longer but quicker and 
less crowded road is no deviation.)© (Vol 3) 1916 Lah 
318 (319) : 17 Ori L Jour 525. (While returning from 
Court judgment-debtor stopping to get petition written 
— ^He is not deprived of protection.) 

[7] Some latitude must be allowed in case where 
person is not re-ident in the city where the eauso is to 
be heard.) (1856) 6 H L C 671 (672) : 10 E R 1064 © 
(1910) 32 All 3 (7). (Where certain persons came to 
Benares from Bombay to attend a case and after the 
case was finished took a ticket to Allahabad and they 
were arrested in the train. Held they could not be said 
to be returning from a tribunal.)© (1882) 4 Mad 317 
(318). (H, a native of Patna coming to Madras to be 
present at trial of suit in which he was plauitill — On 
day of hearing, suit adjourned for seven weeks — H stay- 
ing in Madras for adjourned hearing — Held he was 
entitled to privilege while so staying in Madras.)© 
(1809) 11 East 439 (440) ; 103 E E 1073. 

[8] Decree-holder applying for execution by arrest of 
judgment-debtor — Judgment-debtor bolting away, but 
on assurance of Court that he would be exempt from 
arrest while appearing on fixed date before Receiver for 
giving accounts, he coming home and then arrested two 
days before date fixed for appearing — S. 135 (2) held did 
not apply.) (Vol 25) 1938 All 356 (357. 368). 

3. Arrest of person while in custody. — [1] A. 
judgment-debtor present in Court at the time of execu- 
tion of a second decree can be arrested in execution of 
the second decree though he was already arrested in 
execution of a first decree. (Vol 11) 1924 Mad 900 (901)... 

4. Tribunal, meaning of. — [1] Word “tribunal” 
in S. 135 (2) is used to cover tribunal both of British 
India as well as of Native State. (Vol 22) 1935 Nag 
216 (216). 

[2] Income-tax officer is a “tribunal”. (Vol 20) 1933' 
Lah 214 (215). 

[3] A defendant in suit in the High Court while 
attending before an arbitrator appointed by the High 
Court is exempt from arrest. (1880) 5 Cal L Eep 170 
(171). 

5. Parties. — [1] Person commg to appear as 
accused in criminal case is exempt from arrest — Money 
paid to secure release should be refunded, (V ol 16) 1929 
Oudh 426 (426) : 6 Luck 302 (F B). 

6. Civil process.— [1] This section does not preclude 
the arrest of a person under a process issued by a 
Criminal Court. (Vol 16) 1929 Lah 785 (785) ; 30 Ori 
L Jour 788. 

[2] It is not open to the Court either under Presi- 
dency Towns Insolvency Act or under Civil P. 0. to 
issue a warrant of arrest against a bankrupt who is in 
attendance in Court as witness. (Vol 2) 1916 Mad 282 
(286, 287). 

7. Remedies for illegal arrest. — [1] Person 
claiming exemption from arrest even if arrested can get 
himself released but such arrest would not entitle him 
to claim damages for tort. To claim damages it is 
essential that the arrest is procured maliciously and- 




778 


[THE CODE OP] ClVIIi PEOCBDUEB, 1908 


[SS, 135A-136] 


Hx&nypiANi of members ®(lS5fi,i (l) ISio person shall be liable to arrest or detention in 
of leg^slai^w bodies from pj-igon uucler civil process — 
arrest and detention, under ^ 
civil process, 

^l( a ) if be is a member of a unicameral Legislature cr of either Chamber of a bicameral 
Legislature constituted under the Government of India Act, 1935, during the continuance 
of any meeting of such Legislature or Chamber;] 

(b) if he is a member of any committee of such ®[ Legislature or Chamber], during the con- 
tinuance of any meeting of such committee; 

if he is a member of either Chamber of such a bicameral Legislature, during the 
continuance of a pint sitting, meeting, conference or joint committee of the Chambers 
of that Legislature;] 

and during the fourteen days before and after such meeting or sitting. 

(2) k person released from detention under sub-section (l), shall, subject to the provisions of 
the said sub.section, be liable to re-arrest and to the further detention to -which he would have 
been liable if he had not been released under the provisions of sub-section (l).'] 

*[a] Inserted by the Legislative Members Exemption Act, 1925 (23 [XXIII] of 1925), S. 3. [b] Substituted by 
A. 0. for the original clause, [c] Suhshtuted^ tbid for “Chamber or Council’ ^ 

136. fly) Where an application is made that any person shall be arrested or that any 
Procedure where person pi’operty shall be attached under any provision of this Code not relat- 
io be arrested or property ing to the execution of decrees, and such person resides or such property 
to be attached is outside is situate outside the local limits of the jurisdiction of the Court to 
district which the application is made, the Court may, in its discretion, issue a 

warrant of arrest or make an order of attachment, and send to the District Court within the local 
limits of whose jurisdiction such person or property resides or is situate a copy of the warrant or 
order, together with the probable amount of the costs of the arrest or attachment. 

(2) The District Court shall, on receipt of such copy and amount, cause the arrest or 
attachment to be made by its own officers, or by a Court subordinate to itself, and shall inform the 
^ Court which issued or made such warrant or order of the arrest or attachment. 

(S) The Court making an arrest under this section shall send the person arrested to the 
Court by which the warrant of arrest was issued, unless he shows cause to the satisfaction of the 
former Court why he should not be sent to the latter Court, or unless he furnishes sufficient 
security for his appearance before the latter Court or for satisfying any decree that may be passed 
against him by that Court, in either of which cases the Court making the arrest shall release him. 

(4) Where a person to be arrested or moveable property to be attached under this section 
is within the local limits of the ordinary original civil jurisdiction of the High Court of Judicature 
at I'ort William in Bengal or at Madras or at Bombay, ] the copy of the warrant of 

arrest or of the order of attachment, and the probable amount of the costs of the arrest or attach- 
ment, shall be sent to the Court of Small Causes of Calcutta, Madras ^[or Bombay], as the case 
may be, and that Court, on receipt of the copy and amount, shall proceed as if it were the 
District Court. 

£1882 — JS. 648 ; 1877 — S. 648.] 

[a] The words “or of the Chief Court of Lower Burma,” were repealed by A. 0, [b] Substituted by A. 0. for 
‘ ‘Bombay or Rangoon. ’ ’ 


Section 135 (contd.) 

without reasonable and probable cause. (Vol 17) 193( 
Bang 131 (132) : 7 Rang 598. 

[2] A person who causes the arrest and the office] 
arresting a person exempted under this section are guilt} 
of an offence under S. 342, Penal Code, (Vol 8) 191( 
Lah 318 (319) ; 17 Ori L Jour 525. 

[But see (Vol 22) 1935 Cal 551 (651).] 

•[3] See (1910) 20 Mad L Jour 136 (137). (A persor 
arrested in contravention of this section, can apply foi 
his release to the Court which ordered his arrest.) 
Section 136 — Note 1 

[1] Provisions of the section must be strictly obs^ved, 
(Vol 24) 1937 Pat 603 (605) ; 39 Crl L Jour 2, 

[2] Under S. 136 (1), orders passed under 0. 39. 
B. 2 (1) may be enforced outside the local limits of the 


jurisdiction of the Court making such orders. (Vol 18) 
1931 Cal 279 (280) : 57 Cal 1280. 

^ [3] It is doubtful whether a Judge on tho original 
side has a right to direct a District Judge within appel- 
late jurisdiction of High Court to execute a warrant of 
arrest for contempt — Application to that effect refused— 
Proper course is to ask the original side Judge to ask 
for express injunction. (Vol 15) 1928 Cal 462 (463): 55 
Cal 777. 

[4] Writ issued by High Court to Sherifi for arrest 
of x^sison and directing him to transfer it to District 
Judge for execution — Arrest by District Judge is not 
^iltra vires or without jurisdiction. (Vol 21) 1934 Cal 
818 (820) : 61 Cal 971. 

[5] Order by High Court in its apj^ellate jurisdiction 
—Person against whom the order is passed residing 
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187t (l) The language Tvhich, on the commeneement of this Code, is the language of any 
Language of sub- Court subordinate to a High Court shall continue to be the language of such 
ordinate Courts, subordinate Court until the ^[Provincial Government], otherwise directs. 

(2) The ^[Provincial Government] may declare what shall be the language of any such 
Court and in what character applications to and proceedings in such Courts shall be written. 

(8) Where this Code requires or allows anything other than the recording of evidence to 
be done in writing in any such Court, such writing may be in English ; but if any party or his 
pleader is unacquainted with English a translation into the language of the Court shall, at his 
request, be supplied to him ; and the Court shall make such order as it thinks fit in respect of the 
payment of the costs of such translation. 

[1882 — S. 645 and also compare Ss. 49, 200 and 201 of that Code.] 

[a] Substituted by A. 0. for “Local Government^. 


138. (l) The ^[High Court] may, by notification in the ^[Official Gazette], direct with respect 
Power of High Court to to any Judge specified in the notification, or falling under a deserip- 
reqitire ev^ence to be re- tion set forth therein, that evidence in cases in which an appeal 
cor e in ng is i, allowed shall be taken down by him in the English language and in 

manner prescribed. 

(2) Where a Judge is prevented by any suflScient reason from complying with a direction 
under sub-section (I), he shall record the i-eason and cause the evidence to be taken down in 
writing from his dictation in open Court. 

[1882 — S. 185A.] 


[a] Substituted by tlie Decent calisat ion Act, 1914 (4 [IV] of 1914), S. 2 and Schedule, Pt. I, for “Local Govern- 
aent”. [b] Substituted by A. 0. for “local official Gaz 


inent” 

Oath on affidamt bg lohom 
to be administered. 


L Gazette” 

139* In the case of any affidavit under this Code . 


(a) any Court or Magistrate, or 

(h) any officer or other person whom a High Court may appoint in this behalf, 6r 
(c) any officer appointed by any other Court which the ® [Provincial Government] has gen- 
erally or specially empowered in this behalf, 
may administer the oath to the deponent. 

[1882 S. 197j 1877 S. 197; See 0. 19.] 

Ca] Substituted by A. 0. for “Local Government”. 


Objects and Reasons. 

Clause 139. — The Committee have inserted the nistering affidavits in cases in which it may be neces- 
words ‘or other person* after the word ‘officer* in sub- sary to do so. It has been represented to them by the 
clause (b) irr order to give the High Court power to Calcutta High Court that this relief is much required.’* 
relieve the officers of the Courts of the work of admi- — S. O, R. 

140. j In any Admiralty or Vice- Admiralty cause of salvage, towage or collision, the Court, 
Assessors in causes whether it be exercising its original or its appellate jurisdiction, may, if it thinks 
of salvage, etc, gt, and shall upon request of either party to such cause, summon to its assist- 


Section 136 ( contd,) 

within appellate jurisdiction — High Court can proceed 
under this section and transfer warrant of arx'est to a 
proper District Judge. (Vol 13) 1926 Mad 574 (575). 

[6] Application to attach property before judgment 
—Property to be attached lying outside Court’s jurisdic- 
tion— Court must send its order of attachment to Dis- 
trict Judge of place where property is situated — Attach- 
ment made by any other Court is invalid. (Vol 28) 1941 
All 212 (214). 

[7] District Judge — Bhan States have no District 
Judge — tissue of order of attachment before judgment — 
Order sent to Court of Assistant Superintendent at 
Kalaw — Such Court not being District Court order is 
wrong. (Vol 24)1937 Rang 367(369):1937 Rang L R 249. 

[8] Where an officer proceeding from Burma to 
England on leave resided for a few days in Madras on 
his way, it was held that that was enough to give juris- 
diction to the Court to arrest him under this section. 
(1885) 8 Mad 205 (206). 


[9] Court can order attachment before judgment of 
property outside the local limits of its jurisdiction and 
is also competent to remove such attachment, (Vol 18) 
1931 Rang 279 (280) : 9 Rang 561. 

Section 138— Note 1 

[1] As to the method of recording evidence, see 0. 18, 
Rr. 5 and 7. 

Section 139— Note 1 

[1] An affidavit sworn before an Honorary Magistrate 
who was then in the Bar room is inadmissible under 
S.*139. (1910) 5 Ind Cas 637 (538) (Cal). 

[2] Patna High Court General Rules and Circular 
Orders •(Civil) — Sherishtadar of Munsif’s Court has 
authority to receive and attest affidavit in appeal in 
District Court if empowered to do so by District Judge — 
If Sherishtadar acts under B.13 ex oj^cio, his jurisdiction 
is limited to matters subject to jurisdiction of Munsif’s 
Court — Issue of process of District Court through 
Munsif’s Court is subject to jurisdiction of Munsif- 
(Yol 20) 1933 Pat 713 (714) : 35 Cri L Jour 459. 
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ance, in such manner as it may direct or as may he prescribed, two competent assessors ; and 
such assessor shall attend and assist accordingly. 

(S) Every such assessor shall receive such fees for his attendance, to be paid by such of the 
parties as the Court may direct or as may be prescribed. 

[1882 ~ S. 640A J 

Miscellaneous 151. The procedure provided in this Code in regard to suits shall be followed, 
proceedings. as far as it can be made applicable, in all proceedings in any Court of civil jurisdie- 
tion. 

[ 1882 — S. 647, rar.a. 1; 1877 — S. 647; 1861 — S. 38; See S. 388, Indian Succession Act. ] 


SECTION 141~-SyNOPSIS. 

1. Proceedings to which section applies. 
2- Restitution proceedings. 

3. “Procedure provided in this Code,*’ 

4. “In regard to suits.” 

5. “As far as it can be made applicable.” 

6. “Court of civil jurisdiction.” 


1. Proceedings to which section applies. — [1] 
Words “all proceedings in any Court of civil jurisdic- 
tion” include all proceedings relating to original mat- 
ters in the nature of suits. (Vol 30) 1943 Gal 19 (20): 
I L R (1942) 2 Cal 194 ® (1887) 9 All 36 (41) if (Vol 8) 
1921 Bom 463 (463). (Such as proceedings in probate, 
guardianship and so forth hut does not include 
proceedings in execution.) if (Vol 28) 1941 Bang 201 
(202) : 1941 Bang L B 246. (Original matters mean 
matters which originate in themselves and not those 
which spring up from a suit.) 

[8cc also (Yol 26) 1939 Lah 308 (308, 309). (Minor 
party to award involved in proceedings pending in 
other Court — Subject-matter of proceedings not covered 
by award— -S. 141 or 0. 32, R. 7 held did not apply — 
Award held valid without permission of such other Court.) 

[2] In the following cases the section has been 
applied to proceedings in the suit itself. (Vol 28) 1941 All 
101 (104): ILR (1941) All 193 (FB). (Section 141 is not 
restricted to original proceedings but applies to all pro- 
ceedings in civil Court.) »f (1894) 21 Cal 479 (482, 483). 
(Bale by Receiver — Procedure prescribed by Code in a 
suit held applicable.) *(Yol 18) 1931 Mad 795 (796, 
797). (By force of S. 141, 0. 17 and O. 9 apply to appli- 
cation for final decree under 0. 34, E. 5.)© (Vol 12) 1925 
Mad 145 (146): 47 Mad 800. (Order 18, Rule 1 applies to 
enquiry before Commissioner.) * (Vol 17) 1930 Nag 188 
(189):26 Nag L B 154. (Application for personal decree 
in mortgage— O. 9, E. 9 applies.) f (Vol 17) 1930 Rang 
257 (258, 269) : 8 Rang 316. (Application for personal 
decree^ against mortgagor is not an application in 
execution but an application for a decree.) 

[3] Section 141 does not apply to execution proceed- 
ings. (Vol 20) 1933 All 783 (784) : 55 All 891 (FB). 
(Order 9 cannot be made applicable to such proceedings 
with the aid of S. 141.)® (Vol 23) 1936 All 378 (380); 58 
All 797. (Objection under O. 21, R. 58 cannot be held 
to be an original matterO®(Vol 24) 1937 Bom 111 (112): 
X L R (1937) Bom 144. (Reference to arbitration.)® 
(Vol 13) 1926 Cal 773 (777) : 53 Cal 679® (Vol 12) 1925 
Cal 812 (813) : 52 Cal 559® (Vol 12) 1925 Cal 510 (510). 
(Dissenting from (Vol 3) 1916 Cal 613 ; (Vol 3) 1916 
Cal 221 and (Vol 6) 1919 Cal 50 ; 45 Cal 950.)® (Vol 26) 
1939 Lah 223 (228). (Court however has inherent power 
under S. 151 to restore application in execution dis- 
missed for default.)® (Vol 17) 1930 Lah 961 (968)® 
{Vol 13) 1926 Lah 109 (109)® (Vol 26) 1939 Mad 
676 (579). (Provisions of O. 26, R. 4,)® (Vol 16) 
1929 Mad 757 (761, 762) : 52 Mad 899 (FB). (Proceed- 
ings under 0. 21, R. 97.)® (Vol 10) 1923 Nag 18 (19). 
(Order 9, R. 9 does not apply to execution proceedings.)® 

^ ® 152* (Vol 11) 
1924 Pat 346 (347), (Appliflatioa to set aside sale uEder 


0. 21, E. 90.)* (Vol 10) 1923 Pat 239 (241) : 2 Pat 372, 
(0. 9, E. 4.)* (Vol 18) 1931 Sind 97 (98) ; 25 Sind L E 
475 (FB)* (Vol 8) 1921 Sind 55 (56); 17 SindL E 105* 
(Vol 1) 1914 Sind 61 (62) : 8 Sind L E 327. 

[4] It has been held in the following case that 
0. 9, R. 9 applies to application under 0. 21, R. 100 as 
it is not execution proceeding. (Vol 10) 1923 Pat 239 
(241) : 2 Pat 372. 

[5] The following case holds that 0. 9, B. 9 applies 
to an order dismissing for default an application under 
0. 21, R. 90. (Vol 7) 1920 Oudh 177 (178) : 23 Oudh 
Cas 349. (Following (Vol 3) 1910 Cal 613 which is 
dissented from in later cases.) 

[6] Order 9 applies to applications under 0. 9 itself 
by virtue of S. 141. (Vol 13) 1926 Mad 325 (326). 

[But see (Vol 14) 1927 Cal 534 (535, 536) : 54 Cal 
405.] 

[7] When an application to have a suit, decided esc 
parte t restored to file has been dismissed for default, an 
application to set aside that dismissal lies under 0. 9, 
B. 9 read with S. 141. (Vol 10) 1923 Oudh 146 (146). 

[8] Suit dismissed in default — Application for 
restoration also dismissed for default — Application for 
restoration of application is maintainable. (Vol 7) 1920 
Lah 304 (304) r 1 Lah 339 ® (Vol 12) 1925 All 773 
(774) : 47 All 878 ® (Vol 14) 1927 Lah 71 (71) ® (1911) 
7 Nag L R 32 (32, 33). 

[9] Where an application under O. 9, R. 4 is itself 
dismissed for default, a fresh application to restore such 
application is maintainable. (Vol G) 1919 Ijah 155 (156). 

[10] The following have been held to be the original 
matters contemplated by the section : 

(a) Proceedings under Guardians and Wards Act, 1890. 
(Vol 20) 1933 Nag 62 (64) : 28 Nag L R 332 ® (Vol 21) 
1934 Mad 496 (498). (Order 39, R 10 applies to a peti- 
tion for depositing money under the Guardians and 
Wards Act.) 

(b) Proceedings for the grant of probate or letters of 
administration. (Vol 23) 1936 Lah 863 (864) ® (1894) 
18 Bom 237 (238). (Application to obtain probate in 
fonna pauperis.) ® (Vol 30) 1943 Cal 19 (20) : I L B 
(1942) 2 Cal 194. (Application for letters of administra- 
tion.) ® (Vol 23) 1936 Lah 712 (713) ® (Vol 26) 1938 
Mad 486 (488) ® (Vol 2) 1915 Mad 811 (812) : 38 Mad 
199* 

(c) Proceedings under the Companies Act. (Vol 7) 
1920 Lah 51 (53) : 1 Lah 187. (Ex parte orders — 0, 9, 
R. 13 applies.) ® (Vol 23) 1936 All 826 (829) : 58 AU 
742 (F B). (Proceedings under S. 187.) ® (1887) 9 AU 
180 (182) (SB). (Section 24, Civil P. C., applies to cases 
of winding up of companies.) ® (Vol 15) 1928 Lah 376 
(377) ® (Vol 24) 1937 Oudh 62 (63). (Power to review.) 

(d) Proceeding to compel registration* (1877) 2 Cal 
131 (1S9) ; 3 Ind App 221 (P 0). 

(e) Reference to Court under the Land Acquisition 
Act. (1886) 16 Cal 31 (32). 

(f) Proceedings under Lunacy Act, (1912). (Vol 5) 
1918 Cal 353 (355). 

(g) Proceeding for the appointment of a common 
manager under the provisions of Bengal Tenancy Act* 
(Vol 3) 1916 Cal 427 (427) : 43 Cal 986. 
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Section 141 (contd.) 

(h) Appliccition to a Distriet Judge for sanction to 
lease zoahf properties. (Vol 11) 1924 Cal 327 (328). 

(i) Proceedings under S. 78, Madras Hindu Eeligious 
Endowments Act. (Vol 22) 1935 Mad 612 (614) : 59 
Mad 36. 

(j) Application to sue in forma ^au'peris, (Vol 20) 
1933 Mad 5 (6) ^ (Vol 1) 1914 Mad 256 (23S) © 
(Vol 16) 1929 Sind 136 (136). 

(k) Issue referred by Bevenue Court to Civil Court 
under S. 271, Agra Tenancy Act, 1926. (Vol 21) 1934 
All 86 (86) : 66 All 390. 

(l) Application to file an award under the Arbitration 
Act of 1899. (Vol 27) 1940 Lah 164 (165). 

2. Restitution proceedings. — [1] Section 141 
does not apply to proceedings under S. 144 which are 
not original proceedings. (Vol 29) 1942 All 85 (88) : 
I L E (1941) All 807 ® (Vol 5) 1918 Pat 396 (397, 
398) : 3 Pat L Jour 367. (Order 2, E, 2 does not apply 
to restitution proceedings.) 

[But see (Vol 9) 1922 All 223 (225, 226) : 44 All 
407 ® (Vol 17) 1930 Lah 961 (968).] 

[2] Section 141 does not make S. 144 applicable to 
execution proceedings. (Vol 2) 1915 Cal 530 (531). 

3. “Procedure provided in this Code*’. — [1] 
Section is limited to matters of procedure — It cannot 
be availed of where substantive rights are involved, (Vol 
29) 1942 Nag 8 (11) ; I L R (1941) Nag 588 ^ (Vol 28) 
1941 All 101 (105) : I L E (1941) AU 193 (P B) © (Vol 
15) 1928 Bang 187 (138) : 6 Bang 563. 

[2] The section relates to procedure only and does not 
confer a right of appeal which is a substantive right. 
(1913) 9 Nag L R 33 (34)© (Vol 11) 1924 All 682 (683) : 
46 All 538 © (1928) 32 Cal W N 693 (696). (Section 
does not give a right of appeal against an order return- 
ing a memorandum of appeal for presentation to proper 
appellate Court.)© (Vol 9) 1922 Cal 672 (572, 573). (Ap- 
plication to set aside dismissal of suit, dismissed — 
Second application also dismissed — No appeal lies from 
latter.) © (Vol 19) 1932 Nag 101 (102) : 28 Nag L R 83. 
(Application to restore application for restoration of 
suit dismissed — No appeal lies —(Vol 10) 1923 Nag 293 : 
19 ISag L E 119, overruled.) © (Vol 10) 1923 Pat 180 
(183). (Execution proceedings — Dismissal for default — 
No appeal lies.) © (Vol 30) 1943 Sind 223 (223, 224) : 
I L R (1943) Kar 218. (Order of District Court under 
S. 74, Trusts Act — No appeal lies.) 

[But see (1882) 4 Mad 295 (296).-(Appeal lies from an 
order of District Judge made under S. 5 of the Religious 
Endowments Act.) © (Vol 24) 1937 Oudh 344 (347) : 13 
Luck 246. (Application under O. 9, R. 9 for restoration 
of suit dismissed for default — Application to restore 
such application rejected — Order on such application 
is appealable.) 

[3] Section does not empower Judge to apply provi- 
sions of review to the judicial proceedings. (Vol 6) 1919 
Mad 244 (246) ©(1912) 1912 Pun L R No. 174, p. 661 
(562) : 1912 Pun Re No. 116. (Section 114 does not 
apply to proceedings under Guardians and Wards Act.) 

[4] The section does not confer on a Court the 
power to make a reference under O. 46, R. 1 in a case 
not coming under that rule. (1913) 36 Mad 16 (17),© 
(Vol 12) 1925 Cal 391 (392), (Enquiry before Rent Con- 
troller is not a suit.) 

[5] Rule in S. 86 relating to protection of Ruling 
Chief is not a rule of procedure. (Vol 27) 1940 Oal 244 
(246) : I L R (1940) 1 Oal 344. 

[6] Sections 10 and 11, Civil P. C., are concerned 
with law of procedure. Mere ttse of the word ‘suit’ in 


S. 10 does not restrict its applicability to suits alone. 
Sections can be extended to civil miscellaneous proceed- 
ings by virtue of S. 141. (Vol 9) 1922 Sind 6 (8) ; 16 
Sind L R 79. 

[7] Order 39, E. 1 is a rule of procedure and can be 
applied to “proceedings” within S. 141. (1909) 3 Sind 
L E 128 (129, 130). 

4. “In regard to suits.” — [1] “Suit” includes 
appeal. (Vol 15) 1928 Lah 488 (488). 

[2] Procedure prescribed by S. 98 is extended to mis- 
cellaneous proceedings of the nature of appeals by 

S. 141. (1879) 3 Bom 204 (206) (S B). 

5. “As far as it can be made applicable.” — 
[1] Section 141 does not apply to a matter where a 
clear procedure is laid down, (Vol 17) 1930 Mad 105 
(107) © (Vol 11) 1924 All 376 (378) : 46 All 372. (Sec- 
tion 141 does not apply to Succession Certificate Act 
except so far as Ss. 19 and 26 make it applicable.) 

[2] Section does not make the whole of the procedure 
in regard to suits applicable to other proceedings but 
only as far as it can be made applicable. (Vol 7) 1920 
Cal 743 (745). (Probate proceedings — Every rule in O. 32 
is not made aiDplicable.) © (Vol 14) 1927 Sind 187 (189): 
22 Sind L R 206. 

[3] Section does not apply to proceedings under 
S. 105, Bengal Tenancy Act, as the Act provides special 
procedure by S. 107 oi that Act. (Vol 11) 1924 Pat 104 
(106) : 3 Pat 67. 

[4] The Civil P. 0. does not apply to proceedings 
under the Mamlatdar Courts Act, which provides sum- 
mary procedure. (1912) 6 Sind L R 67 (70). 

[5] Per Na'gier J. — Neither S. 141 nor R. 94, Civil 
Rules of Practice, applies to order under S. 10, Reli- 
gious Endowments Act, (Vol 3) 1916 Mad 268 (271, 
272). 

[6] Section 141 does not require that 0. 2, E. 2 and 
S. 11, Expl. 4 should be applied to proceedings under 
S. 144. (Vol 22) 1936 All 195 (197). 

[7] Surety bond by guardian and surety under 
Guardians and Wards Act — Proper course is to assign 
the bond and to enable assignee to sue on the bond and 
by issuing execution on the strength of S. 141, Civil 
P. 0. (Vol 14) 1927 Sind 262 (262). 

[8] Revisional jurisdiction is peculiar to High Court 
and there can be no question of returning a revision 
petition for presentation as an appeal or as a revision 
petition to any other Court in the Province. (Vol 29) 
1942 Mad 657 (658). 

6. “Court of civil jurisdiction.” — [1] Section is 
applicable only to proceedings of Court exercising civil 
jurisdiction. (Vol 3) 1916 Pat 116 (117) ; 18 Cri L Jour 
132 : 1 Pat L Jour 576. 

[See also (1890) 12 All 129 (157) (E B). (Decision 
under S. 6, Court^ees Act — Taxing officer is not a 
Court — Section 141 (S. 647 old) does not apply,)] 

[2] Court holding inquiry under Legal Practitioners 
Act is Court of civil jurisdiction. (Vol 6) 1919 Cal 474 
(475). 

[But see (Vol 3) 1916 Pat 115 (116, 117) : 18 Ori L 
Jour 132 : 1 Pat L Jour 576.] 

[3] This section does not make applicable the provi- 
sions of Civil Procedure Code to proceedings under 
S. 195, Criminal P. 0., which are of a criminal rather 
than of a civil nature. (1907) 30 Mad 811 (314). 

Section 142 — Note 1 

[1] Practice in mofussil Courts not to formally draw 
up interlocutory orders (e, g., granting an injunction) 
condemned. (Vol 31) 1944 Bom 24 (24), 
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Postage. 143. Postage, where chargeable on a notice, summons or letter issued under this 
Code and forwarded by post, and the fee for registering the same, shall be paid within a time to- 
be fixed before the communication is made : 

Provided that the ^[Provincial Government] may remit such postage, or fee, or both# 

or may prescribe a scale of court-fees to be levied in lieu thereof, 

[1882 ^ S. 95; 1877 — S. 95.] 

[a] Substituted by A. 0. for “Local Governmeni”. [b] The words “with tho previous sanction of the Cover* 
nor-General in Counoil”, were repealed by the Devolution Act, 1920 (38 [XXXVIII] of 1920), S. 2 and Seh. I,Pt.I» 

155. flj Where and in so far as a decree is varied or reversed,® the Court of first instance® 
Application for shall, On the application of any party entitled^^ to any benefit by way of restitu- 
restitution, tioii Or otherwise, cause such restitution to be made^^ as will, so far as may be^ 

place the parties in the position which they would have occupied hut for such decree or such part 
thereof as has been varied or reversed ; and, for this purpose, the Court may make any orders^®, 
including orders for the refund of costa and for the payment of interest damages, compensation 
and mesne profits^^, which are properly consequential on such variation or reversal. 

(2) No suit^ shall be instituted for the purpose of obtaining any restitution or other relief 
which cpuld be obtained by application under sub-section (1), 

[1882—S. 583.] 

Objects and Reasons, 


Clause — Sub-clause (2) has been added on .the 

suggestion of the High Court. We agree that restitution 


which may be obtained by application under this clause' 
should nob be made the subject of a separate suit,*’ — 


S. C. B. 


SECTION 144 — SYNOPSIS. 

1, Against whom restitution can be granted. 

2. Restitution against auction-purchaser, 

3. Surety. 

4. Third persons. 

5. Appeal. 

6. Applicability, scope and object. 

7. Bar of suit. 

8. Court of first instance. 

9. Decree must have been varied or reversed. 

10. Effect of reversal of main decree on depen- 

dent decrees. 

11. Ex parte decrees. 

12. Modes of variation or reversal. 

13. Extent of power to grant restitution. 

14. Interest. 

15. Mesne profits. 

16. Possession obtained otherwise than in exe- 

cution. 

17. “Shall cause restitution to be made.’* 

18, Inherent power to grant restitution. 

19. Nature of proceedings and limitation. 

20. Court-fee. 

21, Splitting up claim of restitution, 

22, Who may apply for restitution. 

23, Auction-purchaser. 

24. Party not in possession. 

1, Against whom restitution can be granted. — 
[1] Word “parties” includes their representatives — As- 
signee and attaching creditor of party are representa- 
tives and are liable to restitution. (Vol 27) 1940 Pesh 
44 (46, 47) © (Vol 19) 1932 Lah 527 (528, 629) ^ (Vol 
29) 1942 Mad 472 (473): I L R (1942) Mad 949. (Person 
att^hing decree is representative of original decree- 
hoiidex.) ® (Vol 17) 1930 Mad 787 (788, 789) ; 63 Mad 
796. (Do.) 

[2 ] Party bound to restore possession — Legal re- 
presentatives of that party are equally bound. (Vol 5) 
1918 Mad 673 (674). • 

13] The judgment-debtor is entitled to restitution 


from the assignee of the decree who has realised the 
decretal amount in execution even though the assignee 
was not brought on the record in appeal. (Vol S) 1916* 
Mad 745 (746) : 38 Mad 36. (23 Sfad 203, followed, 24 
All 288, dissented.) 

[4] Word “party” is not confined to original parties 
to suit but api^lies to persons subsequently becoming 
concerned — Assignee from decree-holder realizing 
amount due under decree — Bight to restitution arises 
against both original deerqe-holder and his transferee. 
(Vol 28) 1941 Mad 315 (315, 316) ; I L B (1941) Mad 
498. 

[5] Winning party is entitled to bo restored to pro- 
perty free from all cncumbranees — Bestitution can be 
elaimod not only against party but also against persons 
deriving title from him. (Vol 22) 1935 All 65 (66). 

[6] Order for restitution cannot bo granted against 
person receiving no benefit in favour of one losing noth- 
ing. (Vol 19) 1932 Bang 148 (150) : 10 Bang 480. 

[7] Decree-holder purchaser in rent decree settling 
land with another lessee — On reversal of decree applica- 
tion for restitution made only against decree-holder, 
lessee not made party — No objection raised — Restitu- 
tion with mesne profits held could be ordered against 
decree-holder. (Vol 7) 1920 Cal 550 (551, 662). 

[8] Allowances ordered by Court to be paid to parties 
out of suit property must be deemed to have been paid 
on condition of their being refunded by party ultimately 
proving unsuccessful. (Vol 27) 1940 Mad 850 (863, 864). 

[9] A co-plaintifi in whose favour a decree is not 
passed is not a decree-holder and restitution cannot be 
ordered against him, (Vol 4) 1917 All 117 (118), 

[10] A suing B for possession — Beceiver appointed 
— Profits pending suit deposited in Court— A claiming 
those profits — Trial Court refusing A’s claim — A 
appealing — G, obtaining decree during pendency of 
A's appeal, attaching profits lying in Court in B^s name 
— A*$ title established on appeal — A*s claim for restitu- 
tion against G is valid. (Vol 24) 1937 Mad 96 (96). 

[11] Suit by A against B dismissed with costs— B' 
assigning his decree for costs to C — D in execution of 
his decree against B attaching decree for costs — C andD 
dividing costs and taking each half and half — Decree in 
favour of B reversed — (?and B though liable to restitu- 
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Section 144 (contd.) 

tion held not liable for interest. (Vol 27) 1940 Pesh 44 
(47). 

[12] Suit for ejectment — Suit decreed and possession 
obtained in execution — Decree finally reversed — Pro- 
perty leased in meantime to third person — Application 
under S. 144 — Possession can be recovered from lessee 
and mesne profits from ejector onlv. (Vol 16) 1929 Cal 
590 (591). 

[13] Decree in a suit for possession passed in favour 
of plainlifE against A and his usufructuary mortgagees — 
Decree reversed on appeal— getting possession under 
reversing decree — Mortgagees claimed restitution against 
A— Remedy held misconceived. (Vol 23) 1936 Mad 634 
(635). 

2. Restitution against auction-purchaser. — 

[1] Restitution cannot be demanded under S. 144 as 
against a bona fide purchaser at a court sale, who was 
not a party to the decree, on the ground that the decree 
was reversed by the appellate Court subsequent to the 
sale and that the appeal was pending to the knowledge - 
of the purchaser. (Vol 4) 1917 Mad 250 (253) (Vol 3) 
1916 All 159 (160) : 38 All 240 © (Vol 12) 1925 Lah 
176 (177) (1913) 16 Oudh Oas 225 (230, 231) (Vol 

30) 1943 Pat 325 (326, 327) : 22 Pat 315. (Rule of resti- 
tution is to be relaxed in favour of stranger purchaser.) 
© (Vol 11) 1924 Sind 101 (103, 104) ; 17 Sind L R 73. 
(Purchaser not bona f^de — Restitution can be granted.) 

[2] Purchaser party to suit but getting no benefit 
under decree — Decree reversed on appeal — Sale should 
be set aside. (Vol 13) 1926 Mad 78 (80, 81) i 48 
Mad 767. 

[3] The purchaser in court auction in execution of a 
decree is bound to restore possession to the judgment- 
debtor on the reversal of the decree in appeal. During 
the pendency of the appeal the purchaser is a repre- 
sentative of the plaintiffs for the purpose of transference 
of possession from the plaintiffs to the judgment-debtor. 
(Vol 5) 1918 Cal 229 (230). 

[4] Auction sale — Deposit of price by purchaser and 
subsequent discharge of incumbrance — Sale set aside 
— Judgment-debtor must refund deposit before claiming 
restoration of possession, but not money paid for in- 
cumbrance. (Vol 9) 1922 P 0 269 (271) : 49 Ind App 
351 : 2 Pat 10 (P C). 

[5] Application to set aside sale under 0. 21, R. 90, 
dismissed — Still application under S. 144 can be 
entertained. (Vol 18) 1931 AIL 655 (656). 

[6] Decree-holder purchasing property sold in execu- 
tion of his ex parte decree — Ux parte decree 
subsequently set aside — Sale stands cancelled and resti- 
tution can be claimed against the decree-holder auction- 
purchaser but not in case of stranger auction-purchaser 
or transferee from decree-holder. (Vol 12) 1925 Cal 
1074 (1076). 

3. Surety. — [1] Section applies only to the parties 
or the representatives of the original parties and not to 
sureties. (Vol 6) 1919 P C 55 (58) : 42 All 158 : 46 
Ind App 228 : 22 Oudh Oas 212 (P C) ® (Vol 19) 1932 
Bom 326 (327). (Decree fixing compensation to be paid 
on acquisition of land set aside by High Court — But 
amount paid during interval to nominee of decree-holder 
on his executing bond binding himself to repay it — No 
reference to interest made in bond — G-overnment held 
not entitled to interest — Ss. 144, 145 and 146 held not 
lo apply.) © (Vol 27) 1940 Mad 850 (852). (But they can 
be made parties to proceedings— Surety’s liability can 
only be determined under S. 145.) © (Vol 25) 1938 Nag 
101 (102) : I L R (1938) Nag 354. 

[2] P’s suit for possession of estate in hands of Court 
of Wards decreed— During pendency of appeal to High 
Court iff* put in possession on furnishing security to the 
extent of certain sum— Security bond executed by S for 


liability of plaintiff decree-holder by creating charge on 
certain properties and in the event of deficiency 
making him personally liable — Surety not bound to 
any individual — Decree reversed by High Court and P’s 
suit dismissed — Application under Ss. 145 and 151 
claiming mesne profits against P by enforcement of 
bond against S—S, 145 is not applicable — Held remedy 
was by way of application under S. 144 to trial Court 
for assessment of mesne profits and under its inherent 
powers to enforce the security by making the surety as 
a proper party. (Vol 30) 1943 P C 189 (191, 192):I L R 
(1944) Ear P C 16 (P C). 

4. Third persons. — [1] Section does not allow 
restitution to be made against a third'*party. (Vol 11} 
1924 All 273 (273) ^ (Vol 19) 1932 Oal 29 (33) : 58 Cal 
1070)J< (Vol 24) 1937 Lah 169 (170) ^ (1913) 16 Oudh 
Cas 223 (230, 231). 

[2] M obtained possession of certain property in exe- 
cution of his decree against L — Decree set aside in 
appeal — L applying for possession of property and K 
resisting his claim — Proceeding should be treated under 
O. 21, R. 97, and not under S. 144. (Vol 17) 1930 All 
415 (416). 

5. Appeal. — [1] The determination of a question 
under B. 144 is a decree within the meaning of S. 2 (2) 
and as such is subject to appeal. (Vol 28) 1941 Nag 313 
(313) : I L R (1941) Nag 662 (Vol 12) 1925 Cal 102 
(103). (There is no distinction between a decree in suit 
and a decree in a proceeding under S. 144.)i$'(Vol 1) 
1914 Mad 328 (329) : 38 Mad 1120. (Order for restitu- 
tion is equal to decree.) 5<(1912) 1912 Mad W N 613 (513) 
83 (Vol 19) 1932 Pat 317 (319) : 11 Pat 553. (Order 
passed on footing that case is governed by S. 144 is 
appealable.) 

[Bcc also (1898) 8 Mad L Jour 276 (277). (Case under 
old Code.)] 

[2] Where the decree for restoration is resisted by a 
third person and the decree-holder applies under O. 21, 
R. 97, the mere fact that the application under O. 21, 

R. 97 is dismissed and is unappealable does not make 
the order of jiismissal the less a refusal of the restitu- 
tion under S. 144 and as such it is appealable. (Vol 21) 
1934 Pat 109 (109) : 13 Pat 108. 

[3] An order dismissing an application for restitution 
under S. 144 is not appealable as it is not a decree, 
(Vol 1) 1914 Lah 9 (11) : 1914 Pan Re No. 10. 

[4] A rejection of a prayer for restitution under 

S. 144 on the ground of limitation amounts to determi- 
nation of a question under S. 144 and the order dismis- 
sing the application is a decree and therefore appeal- 
able. (Vol 23) 1936 Cal 812 (812). 

[5] Application under S. 144 — Objection as to limi- 
tation overruled by District Judge — Order held to be 
not decree within S. 2 (2) and hence not appealable. 
(Vol 1) 1914 Lah 415 (416) ; 1913 Pun Re No. 110. 

[6] Application for restitution of property — Subse- 
quent application for ascertainment of mesne profits — 
Order that latter application is not barred by limitation 
— No appeal lies from such order. (Vol 20) 1933 Pat 498 
(499), 

[7] Possession obtained in decree against wrong 
representative — Rightful representative who was never 
in possession recovered possession — Person ousted 
applied and obtained status quo — This order is not 
appealable. (Vol 1) 1914 Lah 398 (399). 

[8] Application for mesne profits — Claim to set off 
not put in trial Court cannot be raised in appeal (Per 
Stodart J.). (Vol 27) 1940 Mad 850 (868).- 

[9] Order passed that party entitM to mesne profits 
—-Another order determining amount — Second order 
appealed against when appeal against first-order time- 
barred — first order being appealable could not b& 
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attacked in appeal against second order, (Vol 17) 1930 
Lah 24 (26). 

[10] Application on original side of High Court for 
restitution in execution proceedings —Application made 
long after suit had been determined and right of parties 
fully settled by final judgment — It is not application 
made in suit — Order passed on it is not judgment and 
is not appealable. (Vol 25) 1938 Bang 446 (446, 447). 

[11] Order of restitution under S. 151 is not decree 
and is not appealable (Vol 4) 1917 Pat 495 (497) : 2 Pat 
L Jour Seie&tVol 24) 1937 Cal 152 (150) : ILB (1937) 1 
Cal 637. (Appeal may lie if order under S. 151 comes in 
substance under S. 47 or S. 144.) 4* (Vol 30) 1943 Nag 
172 (174) : I L E (1943) Nag 699. (Supratdar returning 
property to successful objector on orders of Court — 
Application by him against decree-holder for costs of 
custody and transport — Order on, is appealable under 
S. 144 read with S. 151.) (Vol 26) 1939 Oudh 
273 (275) 4* (Vol 25) 1938 Pat 447 (448, 449). (Third 
party claimant establishing title to property sold in 
execution — Order of Court directing decree-holder to 
restore purchase-money to auction-purchaser comes not 
under S. 144 but under S. 161 and is therefore not 
appealable.) 

[But see (Vol 18) 1981 Cal 779 (781). (Order of 
restitution made under S. 151 is appealable.) 4i (Vol 14) 
1927 Cal 285 (286).] 

6. Applicability, scope and object. — [1] The 
doctrine of restitution is based on the principle that the 
Court will not permit an injustice to be done by reason 
of an erroneous order made by it when that erroneous 
order has been reversed and the Court will restore the 
parties to the position which they would otherwise have 
occupied. (Vol 16) 1929 Nag 138 (138)4'(Vol 25) 1938 
Cal *554 (557)4<(Vol 4) 1917 Cal 188 (192). 


[2] Object of S. 144 is to put right what was ori- 
ginally an error of the Court. (Vol 28) 1941 Mad 815 
t315):ILB (1941) Mad 4984(Vol 7) 1920 Cal 919 (920). 

[3] Object of S. 144 is to provide speedy and simple 
remedy for any party who has suffered by reason of 
erroneous decree made by a Court of first instance and 
it does not apply to a case where Court has to decide 
-questions of conflicting rights under different decrees 
which may be very complicated. (Vol 16) 1929 Cal 814 
(815) : 57 Cal 2264' (1912) 16 Cal L Jour 135 (136, 137, 
138). (Section 144 should be construed liberally.) 

[4] “Eestitution” implies restoration to a party of 
what has been lost to him in execution of a decree or 
directly in consequence of that decree. (Vol 14) 1927 
Lah 625 (626) : 8 Lah 3664i(VoI 18) 1931 Mad 81 (82). 

[5] Section 144 gives no right which a successful 
party^ did not otherwise possess — It only regulates the 
exercise of his right of having the state of things, as it 
stood before the erroneous decree was passed, restored. 
(1898) 8 Mad L Jour 276 (277) ^ (Vol 16) 1928 All 293 
(294) : 50 All 767. (Section 144 merely lays down a 
proGedure.)4i(1912) 16 Cal L Jour 83 (84). (Section gives 
a more convenient procedure instead of conferring new 
substantive rights.) 

[6] Provisions of S. 144 are not exhaustive. (Vol 16) 
1929 Lah 657 (658). 

[7] Section 144 is not confined to restitution only but 
covers case of party who is entitled to any benefit by ' 
way of restitution or otherwise and empowers Court to 
do justice between parties. (Vol 16) 1929 Lah 657 (658). 

; ' [8] The words *or otherwise’ are inserted to provide for 
cas^ where it is not possible to make restitution in the 
sense of restoring the very property which was lost to the 
pehtioner, and when the Court proceeds to do the next 
^ could do in the petitioner’s behalf in 
(Vol 18) 1931 Mad 81 (83). 


[9] Eight of party to have and duty of Court to give 
restitution do not rest on provisions of S. 144 — Piotion 
of implied direction by final Court of appeal reversing 
decree cannot be introduced — Bestitulion though depen- 
dent upon final result of suit is in a sense independent 
of proceedings in suit — Order for restitution is in effect 
new decree and has to be enforced by execution. (Vol 27) 
1940 Cal 260 (263) : I L E (1940) 1 Gal 486. 

[10] Section 144 is not made applicable to execution 
proceedings, by S. 141. (Vol 2) 1915 Cal 530 (531). 

[11] Order 2, E. 2qdo0S not govern restitution appli- 
cation (Vol 4) 1917 Mad 185 (186) : 40 Mad 780. 

See also Note 21. 

[12' Eestitution proceeedmgs— Schedule II, does not 
apply. (Vol 29) 1942 All 85 (88) : I L B (1941) All 807. 

[13] Execution proceedings pending prior to applica- 
tion for insolvency — No notice under S. 52, Provincial 
Insolvency Act, to executing Court by Keceiver — Atlaelied 
property sold — Lecree-holder obtaining payment — No 
refund possible — Proper course is application under 
S. 52, Provincial Insolvency Act and not under Civil 
P. 0., S. 144. (Vol 17) 1930 Lah 39 (40). 

[14] Order under S. 145, Criminal P. C. lasts only 
until party in whose favour it is made is lawfully evicted 
— ^It does not bar restitution under Civil P. C. S. 144. 
(Vol 19) 1932 Cal 29 (31) : 58 Cal 1070. 

[15] Section 144 of the new Civil Procedure Code 
does not apply to decrees passed before the Code came 
into force. (Vol 3) 1916 Mad 1204 (1206). 

[16] Dismissal of Mahant's claim petition under S. 5, 
Punjab Sikh Gurdwara’s Act — ^No declaration that pro- 
perty belongs to Gurdwara Jurisdiction of cxecutiji^ 
Court under S. 144 is not taken away. (Vol 20) 1933 Lan 
798 (801). 

[17] Succession certificate obtained by A on death of 
holder of Post Office cash certificates — Declaratory suit 
by B that A had no right to them and temporary in- 
junction passed preventing A from cashing certificates— 
Dismissal of suit — - Appeal filed and injunction aj^i^lied 
for — Certificates cashed by A before notice of appeal 
was served — Appeal by B allowed — Application by B for 
restitution of money comes under S. 144 though it was not 
a case of actual restitution. (Vol 20) 1933 Pesh 76 (78). 

7. Bar of suit. — [1] The right of restitution aris- 
ing on account of the reversal of a decree on appeal 
can be enforced only in execution and not by a separate 
suit. (1912) 22 Mad L Jour 146 (148)»& (Vol 9) 1922 
AU 71 (72) : 44 All 283* (1907) 29 All 348 (350). 
(Case under old Code.)* (Vol 18) 1931 Mad 713 (714). 

[2] Bx parte decree set aside by Court passing it — 
Section 144 does not apply — Suit for restitution is main- 
tainable.^ (Vol 3) 1916 1‘at 299 (300) : 1 Pat L Jour 43. 

[3] Ejectment in execution of decree — Decree re- 
versed — Eestitution partially allowed — Suit to enforce 
complete restitution is not maintainable. (Vol 6) 1919 
All 212 (213). 

[4] A obtaining decree against judgment-debtor and 
attaching certain properties belonging to him ^ — At 
auction sale A purchasing interest of judgment-debtor 
and paying price in Court— Amount rateably distri- 
buted among other creditors — Suit by judgment-debtor 
for declaration against A that sale was void dismissed 
but decreed in appeal — Application by A for restitution 
against creditors who had obtained rateable distribution 
held came neither under S. 144 nor S. 151— -Suit held 
proper remedy. (Vol 32) 1945 Mad 108 (111) ; I L B 
(1945) Mad 482. 

[5] Suit for damages for wrongful civil suit is not 
barred by section. (Vol 9) 1922 All 465 (466) : 44 AH 

687# 

[6] Suit for assertion of certain rights — Plaintiffs 
taMng advantage of injunction granted and unlawJEulIy 
taking possession of defendant’s property — PropeE 
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sremedy of defendant is not by way of restitution but by 
way of suit. (Vol 24) 1937 Mad 315 (316). 

[7] Sale set aside under O. 21, R. 90 — Property res- 
tored under inherent powers — Decree not varied or 
reversed — Suit for recovery of mesne profits is main- 
tainable. (Vol 18) 1931 Cal 517 (517) : 58 Cal 465. 

[8] Waste by mortgagee — Question is to be deter- 
mined at the time of preparation of decree — Separate 
suit for the same does not lie. (Vol 12) 1925 Oudh 654 
(666). 

[9] Plaintiff’s application under S. 144 claiming to 
be restored to possession and to be paid mesne profits 
after the defendant’s suit for damages and cancellation 
of the lease was decreed by the Appellate Court granting 
only the damages — Plaintifi giving up his claim of pos- 
session in course of the proceedings — The claim for 
mesne profits also rejected — He,* therefore, filed a fresh 
suit for mesne profits for period subsequent to expiry of 
lease on dispossession by the defendant (lessor) — Held, 
the suit was not maintainable. (Vol 14) 1927 Nag 373 
(374). 

[10] Restitution application refused as time barred — 
Suit for same relief is barred. (Vol 18) 1931 Cal 14 (15). 

[11] Suit for restitution — Court can treat it as pro- 
ceeding under S. 47 and can order restitution. (Vol 9) 
1922 Nag 198 (lOOj'Ji (Vol 3) 1916 Pat 299 (300) : 1 
Pat L Jour 43. 

8. Court of first instance. — [1] Decree varied 
-or reversed — Bight to restitution arises automatically 
and is claimable before trial Court — Trial Court and 
not Appellate Court should assess mesne profits. (Vol 30) 
1943 P 0 189 (190) ; I L R (1944) Kar P O 16 (P 0),. 

[2] The expression “Court of first instance” as used 
in S. 144, Civil P. 0., is used in contradistinction to the 
expression “Court of appeal” and means the Court 
which passed the decree or if that Court has ceased to 
exist, the Court to which the proceedings are transferred 
in substitution for the Court which passed the decree. 
(Vol 24) 1937 All 515 (520) ; I L R (1937) All 670. 

[3] Decree by lower Court reversed by High Court — 
Court passing decree abolished and new Court esta- 
blished — Latter Court can order restitution. (Vol 8) 
1921 Mad 103 (104), 

[4] “Court of first instance” must be interpreted on 
principles laid down in S. 37 (b), Civil P, C, (Vol 13) 
1926 Mad 813 (814), 

[6] Ejectment decree of Revenue Court reversed by 
District Judge and confirmed by High Court — Revenue 
Court is the Court of first instance. (Vol 9) 1922 All 71 
(72) : 44 AU 283. 

[6] Only the Court which executes the decree has 
jurisdiction to restore property to the judgment-debtor. 
(Vol 15) 1928 Pat 602 (504). 

[7] The Court to which a decree has been transferred 
for execution can exercise the same powers under S.144 
of the Code as the Court of first instance. (1913) 7 Sind 
L R 19 (20, 21). 

[8] Application for restitution by person who is 
successful in appeal to Privy Council— Applicant should 
only approach Court of first instance and need not 
apply to High Court under O. 45, R. 15 — 0. 45, R. 15, 
applies only to applications for execution. (Vol 24) 1937 
All 515 (523, 524) : I L R (1937) All 670. 

[9] Sum of money in deposit in District Court in 
execution of decree — Plaintifi claimed it, and on being 
-asked brought suit in Sub-divisional Court for declara- 
tion that he was entitled to it — Suit decreed in favour 

‘•of another who withdrew it from District Court — On 
remand by Appellate Court suit decreed in favour of 
plaintiff — Plaintiff applying to District Court in execu- 
^ tiou proceedings for refund of that money — He is en- 
titled to the refund — “Court of first instance” is Court 


which does the act which turns out to be wrong, (Voi 
18) 1931 Rang 21 (23). 

[10] Decree passed by Court A — Purchase of judg- 
ment-debtor’s property by decree-holder in execution at 
A — Sale set aside — Decree transferred to Court at B — 
Appeal against order setting aside sale allowed — Mean- 
while decree executed in Court at B — Application by 
judgment-debtor for restitution in Court B — Proper 
Court to grant restitution was the Court at A and not 
B. (Vol 26) 1938 Cal 554 (556, 657). 

9. Decree must have been varied or reversed. — 
[1] Section 144 applies only when a decree has been 
varied or reversed. Where the original decree stands good 
against a party no restitution can be claimed by him. 
(Vol 10) 1923 P 0 167 (169): 46 Mad 895: 50 lud App 
301 (PC)®(Vol 28) 1941 PC 128 (129):21 Pat 243:1 L R 
(1941) Kar P C 150 (P C) ^ (Vol 11) 1924 All 64 (65). 
(Section 144 applies only when decree is set aside in 
appeal or otherwise.) (Vol 17) 1930 Cal 89{91):56 Cal 550. 

(1912) 16 Ind Cas 945(946, 947) (Cal). (Decree of trial 
Court revived by order of Judicial Committee.) © (Vol 24) 

1937 Nag 151 (152) ; ILR (1937) Nag 153 © (Vol 10) 1923 
Oudh 16 (17). (Order directing execution under mistake 
reversed — Decree not affected — Section 144 does not 
apply). 

[2] A declaratory decree that a person is amutwalli 
is incapable of execution and a niutwalli who is entitl- 
ed to get property under a declaratory decree could not 
have his remedy under S. 144, Civil P. C. (Vol 23) 1936 
Lah 48 (49). 

[B] It is not every variation of a decree by an Ap- 
pellate Court that would entitle a judgment-debtor whose 
property has been sold in execution of the original 
decree to put forth a claim for restitution on the basis 
that the sale is invalid. The extent of variation must 
be considered in considering how the restitution should 
be made. (Vol 32) 1945 Mad 133 (134, 185). 

[4] Section 144 applies only where a decree is varied or 
reversed and not where an order which is not a decree is 
varied or reversed. (Vol 27) 1949 Lah 59 (60,61). (Order 
confirming sale is not decree.) © (Vol 22) 1935 All 126 
(127) © (Vol 26) 1939 Lah 508 (508). (Sale set aside 
after confirmation — Application by judgment-debtor 
for mesne profits — Section 144 is inapplicable.)©(Vol25) 

1938 Lah 456 (456). (Order passed on appeal setting 
aside sale of judgment-debtor’s property is a decree and 
S. 144 is wide enough to cover such order.) © (Vol 22) 
1935 Mad 783 (783). (Variation of order in appeal 
under S. 75, Provincial Insolvency Act is not variation 
of decree within S, 144.) © (Vol 20) 1933 Mad 888 
(888). (Decree against dead person is nullity — If' 
money is paid under such decree Court should allow 
restitution under its inherent powers, S. 144 not being 
applicable.) © (Vol 9) 1922 Mad 99 (99, 100). (Order for 
rateable distribution is not a decree.) © (Vol 6) 1919 
Mad 581 (581): 41 Mad 467, (Order refusing to set aside 
execution sale reversed in appeal — No restitution under 
S. 144 can be claimed.) © (Vol 4) 1917 Pat 495 (496) : 
2 Pat L Jour 361. (Order setting aside execution sale is 
not decree.) 

[5] The word “decree” in S. 144 includes “order.” 
(Vol 11) 1924 Nag 258 (261) : 20 Nag L R 93 ©(Vol *25) 
1938 Lah 833 (833) © (Vol 30) 1943 Mad 248 (250) : 
ILR (1943) Mad 411. (Claim order reversed in suit 
under 0. 21, E. 63— Application under S. 144 for costs 
paid to successful party in claim under 0.21, R. 58 was 
assumed to be maintainable.) . 

[6] Decree for Rs. 3626 made charge on cotton balea 
of judgment-debtor in possession of decree-holder— 

of bales not stated — In execntion decree-holder ^giving 
credit to judgment-debtqr by presenting application that 
Rs. 143 were realiz^ by sale of bales — Judgment-debtor 

IM. 50. 
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objecting to price — tissue framed and price of bales found 
to be Es. 5512 — Meanwhile decree-holder recovering 
from judgment-debtor about Rb. 3161 — Judgment- 
debtor applying to executing Court for restitution of 
overpayments to decree-holder — Restitution held could 
be granted by liberally applying S. 144. {Yol 19) 1932 
Bom 96 (96, 97). 

[7] Injunction by trial Court restraining defendant 
from interfering with plaintiff’s possession — Defen- 
dant not restrained from bringing suit for possession — 
Injunction dissolved by Privy Council — Defendant held 
not entitled to claim restitution under S. 144 or S. 151. 
(Yol 32) 1945 PC 5 (7, 8):I LB (1946) Ear P C 43 (P C). 

10. Effect of reversal of main decree on depen- 
dent decrees. — [1] In general upon the reversal of 
judgment, order or decree, all connected and dependent 
judgments or orders fall with it, specially judgments 
subsequently entered and dependent thereon : but not 
a distinct and independent judgment or proceeding 
though it is a part of the same litigation. (Yol 4) 1917 
Cal 188 (192). 

[2] Mortgagee obtaining preliminary decree for fore- 
closure of mortgaged property— Mortgagee subsequently 
applying for amendment of plaint and preliminary de- 
cree on ground that mortgaged property having changed 
its form by reason of settlement proceedings, speci- 
fication of property should he altered accordingly — 
Apphoation allowed and preliminary decree amended 
— Judgment-debtor filing revision against the order 
and getting order of amendment set aside — Mortgagee 
in the meanwhile obtaining final decree and taking 
possession of property as specified in amendment — 
Application by judgment-debtor for restitution held 
maintainable. (Yol 26) 1938 All 364 366) ; I L R 
(1938) All 494. 

[3] Mortgage suit — Preliminary decree — Defen- 
dants appealing — Final decree obtained and put into 
execution — Appellate Court varying preliminary decree 
— Defendant’s application under S. 144 held competent. 
(Yol 18) 1931 All 665 (656). 

M When a preliminary decree for partition is set 
aside on appeal, the final decree which may have been 
passed pending the appeal from the preliminary decree 
becomes ineffective. A party from whom any money 
has been levied under the final decree so rendered in- 
operative, is entitled to restitution of the amount from 
the party who levied it on the basis of the final decree. 
(Yol 5) 1918 Cal 457 (457, 458). 

11, Ex parte decrees. — [1] Where an ex parte 
decree is set aside, the judgment-debtor is entitled to 
restoration of property which has passed out of his 
hands in execution of that ex parte decree. (Yol 7) 1920 
Bom 12 (12) : 44 Bom 702 * (Yol 6) 1919 Bom 175 
(176) ; 43 Bom 235 * (Yol 24) 1937 Mad 150 (151). 
(In such cases there is no variation or reversal of the 
decree within S. 144 hut restitution can he ordered 
under S. 151.) 

[2] ^ A sale held under an ex parte decree must be 
set aside when the decree itself is set aside. If a subse- 
quent decree is passed against the defendant, original 
sale is not revived since there is no revival of the origi- 
nal decree. (1910) 14 Cal W N 182 (182, 183). 

[3] Ex parte decree on mortgage — Mortgagee pur- 

^asing mortgaged property and put in possession 

Decree set aside — On retrial decree passed in favour 
^ mortgagee with reservation to apply profits taken by 
mortgagee under S. 144 — Mortgagee again purchasing 
prepay m execution — Mortgagee cannot challenge 
mamtainabxlity of application under S. 144, (Yol 18) 
1931 Cal 42 i43). ' 

X- variation or reversal. — [1] Sec- 

tion 144 contains no restriction as to the manner in 


which a decree should be varied or reversed and none 
can be read into it except that it be in accordance with 
law. (Yol 6) 1919 Sind 79 (79) : 13 Sind L R 153 *fVol 
6) 1919 Bom 1 (10) : 43 Bom 433 and 492 (F B). 
(Reversal in second appeal. l•&(Yol 13) 1926 Lah488(4H8): 
7 Lah 232. (Decree reversed by Privy Council.) •5<(Vol 22) 
1935 Mad 476(477). (Restitution can be applied for even 
where a decree is reversed by a compromise decree of 
the Appellate Court.)'$<(Yol-9) 1922 Mad 70 (71). (Abate- 
ment set aside —Restitution can be had of the costs paid 
as‘ per first Court’s order of abatement), 

[2] Section 144 contemplates variation or reversal of 
decree by superior Court in appeal, revision or review— 
Section does not apply where decree is varied or affected 
by decision of a Court in another suit. (Yol 24) 1937 All 
232 (234)>a&{Yol 10) 1923 All 394 (395, 396) : 45 All 369 
i©(Yol 24) 1937 Bom 173 (174, 175)5» (Yol 18) 1931 Cal 
42 (43, 44) (Yol 18) 1931 Cal 14 (15) ^ (Yol 16) 1929 
Cal 814 (814); 57 Cal 2264<(Yol 31) 1944 Lah 165 (167). 
(Decree reversed by separate suit— Section 144 does not 
apply .)'3E‘{Yol 26) 1939 Oudh 273 (274). 

[3] Section 144 applies even when variation or reversal 
is the result of a decree in a separate suit. (Yol 27) 1940 
Mad 725 (726, 727, 728, 730) ^ (Yol 32) 1945 Mad 360 
(860). (Decree varied under Madras Agriculturists’ Relief 
Act.)© (Yol 4) 1917 Mad 293 (298, 294): 40 Mad 299® 
(1933)1933 Mad W N 641 (642). (Compromise decree in 
separate suit.)© (Yol 31) 1944 Sind 233 (236): IL R 
(1944) Ear* 284. (Decree in fact set aside in another suit 
— Section 144 applies.) 

[4] Claim under O. 21, R. 58 dismissed with co^e— ^ 
Qosts recovered — Suit under 0. 21 B. 63 subsequently 
successful — Order in claim proceedings is not automa- 
tically set aside — Executing Court cannot refund costs- 
under S. 144 or S. 151. (Vol 30) 1943 Bom 129 (132); 
I L R (1943) Bom 171. 

[5] Section 144 cannot apply where decree is varied or 
reversed by private compromise entered into by parties- 
whether out of Court or in course of execution proceed- 
ings. (Yol 20) 1933 All 743 (744). 

13. Extent of power to grant restitution. — [1] The 
restitution to be made is that which will, so far as may 
be, place the parties in the position which they would 
have occupied but for such decree or any part thereof 
as has been varied or reversed. The true criterion is to 
consider what would be the position had the Appellate 
Court’s decree been passed by the Court of first inst- 
ance. (Yol 33) 1946 Mad 258 (260). (If sale held in 
execution of trial Court’s decree is one which would 
have been held even if the trial Court had decreed only 
the amount eventually found due in appeal there is no 
legal or equitable reason for setting aside sale or order- 
ing restitution.)© (Yol 27) 1940 Mad 860 (871, 872)® 
(Yol 4) 1917 Pat 65 (57, 58), (Section 144 authorises 
restoration of parties only to their respective positions 
at the time of the wrong order and not to later positions- 
taken up by them of their own accord, as a consequence 
of the wrong order.) 

[2] Right to restoration includes restoration of pro- 
perty, refund of money paid and also full compensation 
including costs, damages, and mesne profits. (Yol 21) 
1984 All 626 (631) (F B). 

[3] Restitution should * clear the account between 
parties and leave no claim on one side or the other* 
(Yol 18) 1931 Oudh 12 (12). 

[4] Relief by way of restitution cannot be obtained 
unless prejudice results from erroneous original decree* 
(Yol 19) 1932 Cal 303 (307): 69 Oai 647* (Yol 9) 1922 
Mad 96 ,96, 97). 

[5] In a proceeding m restitution under S. 144 the 
parties must be placed in the position they were previ- 
ously in, irrespective of any rights accruing to any bi 
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the parties during the period of the litigation. (Vol 4) 
1917 Mad 314 (315). 

[6] Suit for specific performance of contract of sale 
decreed — ^Execution delayed for four years owing to 
objections of other party — Application under S. 144 
claiming compensation for loss of profits of property' for 
four years— Claim held not properly consequential and 
not maintainable by application under S. 144. (Vol 26) 
1939 AU 66 (69): I L R (1939) All 103. 

[7] Decree for specific performance — Property deli- 
vered not under specific direction of Court but on account 
of the decree— Decree set aside in appeal — All property 
moveable or immoveable obtained because of the decree 
should be directed to be returned. (Vol 30) 1943 All 202 
(203. 204): I L E (1943) All 312. 

[8] Sale of property not covered by proclamation set 
aside —Judgment-debtor can claim restitution only on 
payment to auction-purchaser of purchase money. (Vol 
4) 1917 Pat 55 (57. 58). 

[9] Person coming to appear as accused in criminal 
case IS exempt from arrest — Money paid to secure release 
should be retunded. (Vol 16) 1929 Oudh 426 (426): 5 
Luck 302 (E B). 

[10] Person in possession of property by virtue of 
execution ot decree settling lands on permanent lease and 
receiving premium — Decree set aside — Rent which can 
be realized on yearly tenancy should be calculated and 
not rent fixed for assessing compensation or damages or 
mesne profits. (Vol 22) 1935 Cal 206 (208): 62 Cal 217. 

[11] Wrongful attachment of judgment-debtor’s 
properties— Objection dismissed— Judgment- debtor pri- 
vately selling the properties and depositing money in 
Court to set aside auction sale — Loss caused by private 
sale cannot be claimed in restitution by judgment- 
debtor. iVol 14) 1927 Mad 353 (354). 

[12] Pre-emption decree — Pre-emption money in- 
creased in appeal — Decree-holder’s failure to deposit 
enhanced amount — He can withdraw original deposit. 
(Vol 12) 1925 Lab 177 (178). 

[18] Ultimate decree-holder can claim compensation 
only for loss caused by execution of lower Court’s decree 
against him and not for any loss caused prior to such 
execution. (Vol 8) 1921 Lab 234 (234, 235). 

[14] Execution stayed pending hearing of appeal by 
judgment-debtor upon giving security for mesne profits 
— ^Appeal eventually dismissed — Decree-holder is entitl- 
ed to recover mesne profits in execution proceedings — 
Court has inherent power to order restitution — Decree- 
holder is entitled to be restored to position he would 
have occupied but for stay of execution. (Vol 7) 1920 
Lah 499 (499). 

[16] Suit for pre-emption dismissed — ^Vendee recover- 
ing costa from pre-emptor’s deposit — On appeal suit de- 
creed — Deposit is to be treated as intact and only 
balance should be paid. (V ol 6) 1918 Lah 313 (313). 

[16] Restitution proceedings started by judgment- 
debtor — Failure of surety of decree-holder to pay back 
certain amount — Final decree passed in favour of 
decree-holder — He must give credit to judgment-debtor 
for amount unrecovered from surety. (Vol 21) 1934 Lah 
911 (913.. 

[17] Possession obtained by pre-emptor on deposit of 
amount— Suit by vendees for possession on ground that 
deposit was not in time and dispossession of pre-emptor 
ordered by trial Court— Pre-emptor succeeding iu appeal 
is entitled to be restored to possession under S. 144. 
(Vol 20) 1933 Lah 791 (792). 

[18] Suit for possession decreed and mesne profits 
assessed by trial Court — Amount of Rs. 61,000‘deposited 
by judgment-debtor in Court as sufficient to meet 
position and soon after taken ont by decree-holder — 
On appeal, High Court increasing amount of mesne 


profits but Privy Council eventually reducing it to 
Rs. 75,000 — Application by judgment-debtor for restitu- 
tion, namely payment baek to him of Rs, 61,000 — S. 144 
held did not apply as amount due from judgment-debtor 
was larger than sum which he had paid in — Amount of 
Rs. 61.000 taken into account in adjusting decree — No 
injustice held was done to judgment-debtor. (Vol 29) 
1942 P 0 30 (31) : 69 Ind App 10 ; I L R (1942) Ear 
P C 14 (P C). 

[19] Decree-holder auction-purchaser — Sale cannot 
stand if decree reversed or modified and judgment-debtor 
pays amount finally decreed. (Vol 16) 1929 Rang 157 
(157, 158) : 7 Rang 107. 

[20] Sale in execution of time-barred decree — Deposit 
by judgment-debtor under 0. 21, R. 89 pending objection 
about decree being barred by limitation — Objection ulti- 
mately decided in favour of judgment-debtor — Restitu- 
tion is permissible under S. 144. (Vol 30) 1943 All 267 
(269, 270) : I L R (1943) All 510. (Vol 29) 1942 All 14, 
reversed.) 

[21] Execution application — Court rejecting objection 
of judgment-debtor that decree is barred by limitation 
and ordering payment of fund belonging to judgment- 
debtor to decree-holder — Decision on point of limitation 
reversed on appeal — Judgment-debtor is entitled to resti- 
tution. (Vol 4) 1917 Cal 188 (191, 192). 

[22] Execution sale — After sale decretal amount sub- 
stantially reduced iu second appeal — Judgment-debtor 
found not in position to avoid sale by paying in full even 
reduced decretal amount before date of €ale or within 
thirty days thereafter — Sale proceeds less than reduced 
decretal amount — S. 144 does not apply — Sale cannot 
be set aside. (Vol 28) 1941 Pat 130 (132). 

[23] Nothing in S. 144 can affect decree in another 
suit in respect of same property between the same par- 
ties. (Vol 16) 1929 AU 527 (528). 

[24] Fact that payment to party^s vakil was not 
certified to Court will not defeat application for restitu- 
tion. (Vol 26) 1939 Mad 176 (176). 

14. Interest. — [1] Where money is recovered in 
execution of a decree and the decree is subsequently 
reversed the judgment-debtor is entitled to get back not 
only the sum recovered but also interest for the period 
the amount was withheld from him. (Vol 22) 1935 
P 0 12 (13) (P 0) © (Vol 8) 1921 AU 241 (241) 3i (Vol 
19) 1932 Cal 313 (315) ^ (Vol 4) 1917 Cal 188 (194) © 
(Vol 13) 1926 Lah 488 (488) : 7 Lah 232. (Reversal of 
decree in Privy Council — Interest should beaUowed on 
money to be paid back on reversal.) © (Vol 18) 1931 
Mad 561 (561) : 54 Mad 887. (Decree reversed on appeal 
— AppeUant is entitled to interest on costs paid by him.) 
© (Vol 11) 1924 Mad 87 (87). (Interest is a good sub- 
stitute for profits.) © (Vol 5) 1918 Mad 511 (512) : 41 
Mad 316 © (Vol 28) 1941 Nag 195 (196, 197) : I L R 
(1942) Nag 273. (Where decretal amount is reduced on 
appeal plaintiff is liable to pay interest at the court rate 
on the difference between amount of trial Court’s decree 
and that of appeUate decree.) * (Vol 5) 1918 Oudh 119 
(120) : 20 Oudh Oas 327. (Interest on costs can be 
awarded.) © (Vol 4) 1917 Pat 696 (696) : 2 Pat L Jour 
149. -(Liability to pay interest is not affected by execu- 
tion of security bond by which principal alone was 
secured.) 

[2] In granting restitution it is injury to a party 
that is sought* to be remedied ^ Benefit to opposite 
party is immaterial — Money ordered to be deposited 
for obtaining stay — On success of appeal, money though, 
not withdrawn by other p?J:ty was refunded with 
interest. (Vol 20) 1933 Mad 33 (37, 38) ; 55 Mad 
1025 ©(Vol 12) 1925 Bom 813(314). (Decree against 
defendants 1 and 2 for damages — Plaintiff appeal- 
ing on ground of his being entitled to specific per- 
formance against defendant 3 — Defendant 1 paying 
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decree money pending appeal — PlaintifE succeeding in 
appeal — Defendant 1 is entitled to interest while with- 
drawing his money.) 

[3] Interest on deposit is not to be awarded unless 
party from whom it is claimed has in some way benefit- 
ed by the deposit or is in some way to blame. (Vol 29) 
1942 Mad 166 (167). (Reversing (Vol 27) 1940 Mad 15.) 
«5i(Vol 21) 1934 All 13 (13). (Pre-emption— Suit decreed 
— Money deposited — Decree set aside in appeal — 
Plaintifi is entitled to get his money hack — Money 
used by defendant — Defendant must pay interest as he 
has benefited by its use.) •$» (Vol 30) 1943 Pat 427 (429). 
(Amount deposited by defendant to get stay of execu- 
tion — Decree reversed — Plaintiff not withdrawing money 
when he could have done it — Defendant is entitled to 
interest from date when there was no obstacle for 
plaintiff to withdraw money.) ^ (Vol 16) 1929 Pat 593 
(594) © (Following (Vol 12) 1925 Bom 313.) ^ (1942) 
1942 Pat W K 103 (104, 105, 106). (Interest^ allowed 
not from date of deposit but from date on which there 
was no obstacle to its withdrawal by the other side.) 
(Vol 12) 1925 Bang 215 (216, 217) : B Rang 251. 
(Money lying in Court and none deriving benefit from 
it— No interest is payable.) 

[4] A mortgagee decree-holder purchased the mort- 
gaged properties in execution and obtained possession of 
the same. The purchase money was set off against the 
amount due under the decree, which contained no pro- 
vision for futiire interest on the amount decreed. The 
sale was ultimately set aside for irregularity. Sub- 
sequently, the mortgagors paid the sum found due 
under the decree, and possession of the property was 
restored to them. Then the mortgagors applied in exe- 
cution proceedings for mesne profits and interest thereon 
during the period of their dispossession. Seld, that the 
claim of the mortgagors to have the question in dispute 
determined in the execution proceedings was justified by 
Ss. 144 and 47 and that the claim of the mortgagee to 
be allowed interest was absurd as the purchase money 
was not actully paid and as the sale was set aside only 
owing to his fault. (1909) 31 All 551 (555, 556) : 36 Ind 
App 197 (P C), 

[5] Order for return of costs silent as to interest — 
No interest can be awarded in restitution under S. 144. 
(Vol 27) 1940 Cal 260 (264) ; I L R (1940) 1 Cal 486. 

[6] Amount refunded under S. 144 — Executing 
Court has discretion to allow interest even if refund is 
occasioned by compromise which does not mention in- 
terest. (Vol 21) 1934 Lab 604 (604). 

[7] Decree varied — Restitution of money paid under 
original decree — Interest not provided in security bond 
— Interest can still be awarded. (Vol 17) 1930 Mad 577 
(578) : 53 Mad 708. 

[8] Under S. 144 court rate of interest must be taken 
as fairly compensating litigant — Evidence to determine 
rate of interest is not necessary unless some special 
reason is shown. (Vol 28) 1941 Nag 195 (196) : I L R 
(1942) Nag 273 •$< (Vol 30) 1943 All 267 (270) : I D R 
(1943) All 510 (In absence of special circumstances court 
rate bf interest should be allowed.) * (Vol 30) 1943 Pat 
427 (430). (Ordinary rate is 6 per cent.) 

[9] Separate application for interest on money re- 
funded under reversed decree is not barred. (Vol 4) 1917 
Mad 185 (185) : 40 Mad 780. 

[10] Interest granted by trial Court up to date of its 
decree — Appeals to higher Courts — Trial Court’s de- 
cree sustained finally — Claim for interest subsequent to 
original decree, by way *of compensation for delay in 
realising decree money is not claim for restitution within 
S. 144. (Vol 11) 1924 Rang 275 (277). 

15- Mesne profits. — [1] Section 144 makes dis- 
tinction between restitution which is properly conse- 


quential on variation or reversal of decree and restitution 
which is not — On reversal of decree it cannot always be 
said that possession taken under original decree is 
wrongful. (Vol 27) 1940 Bom 30 (32), 

[2] Whore a decree is reversed the judgment-debtor 
wiU be entitled not only to possession of property taken 
from him in execution of the decree but also to mesne 
profits during the period he was kept out of possession. 
(Vol 27) 1940 Mad 850 {SQl)^ (1913) 19 Ind Cas 1 (1) 
(All)^ (1910) 32 All 79 (84)'$< (Vol 7) 1920 Cal 550 (551, 
552)i$* (Vol 1) 1914 Cal 692 (693). (Sale set aside on 
ground of fraud — Judgment- debtor applying to execu- 
ting Court for mesne profits from auction-purchaser— 
Court has jurisdiction to grant application and order 
compensation.)*® (Vol 21) 1934 Lah 991 (993). (Pre-emp- 
tion decree by trial Court — Price deposited by plaintiff— 
Decree reversed by Chief Court and amount withdrawn 
by plaintiff— Appeal to Privy Council accepted and trial 
Court decree restored — Plaintiff is entitled to mesne 
profits under S. 144 for the period the amount was in 
deposit)* (Vol 11) 1924 Lah 486 (487)* (Vol 6) 1919 
Lah 218 (220)* (1892) 15 Mad 203 (212). (Auction- 
purchaser who preferred an appeal to Privy Council was 
made to deliver possession on security by third persons 
for its re-delivery to him with mesne profits in the 
event of his being successful. In the meanwhile the 
property was put into custody of Receiver, The pur- 
chaser who succeeded in appeal was held entitled to 
mesne profits). 

[3] Suit under O. 21, E, 103 for declaration and 
possession* decreed — Application for mesne profits does 
not lie under S. 144. (Vol 14) 1927 Mad 898 (900). , ^ 

[4] Landlord obtaining possession of his tenant’s 
land in execution of decree for ejectment — Decree subse- 
quently reversed — Application by tenant under S. 144 
for mesne profits — ^Landlord is entitled to deduct rent 
payable by tenant from mesne profits for period of his 
possession. (Vol 28) 1941 Mad 36 (37) ; I L R (1941) 
Mad 212 {F B). ((Vol 4) 1917 Mad 314, overruled.) 

[5] The first Court passed a decree for redemption 
of a usufructuary mortgage and the mortgagor obtained 
possession in pursuance thereof. On appeal by the mort- 
gagee the amount due to him was increased but the 
mortgagor not having paid the additional sum, the 
mortgagee obtained possession under orders of Court 
from the mortgagor. Held, that the first Court had 
jurisdiction to award mesne profits to the mortgagee 
during the time he was out of possession. If the mort- 
gagee purchased the equity of redemption in execution 
of the decree for mesne profits the mortgagor would 
lose all right to redeem, (Vol 2) 1915 P C 92 (93) : 38 
All 163 : 43 Ind App 43 (P 0). 

^ [6] In a suit for partition by A, a house given to B— 

A appealed regarding compensation which he was ordered 
to pay — ^High Court allotted to him the house given to B 
(by first Court) — In pursuance of this decree A obtained 
possession of house — 10 years later, B applied for review 
and obtained decree for possession and under S. 144 
applied for mesne profits — Held that S. 144 had 'no 
application — Applicant being grossly negligent should 
under S. 151 get mesne profits only from date of High 
Court’s decree in review. (1906) 28 All 665 (667, 668, 
669). ■ 

[7] Decree-holder purchasing property in suit at sale 
— Sale confirmed during pendency of appeal by judg- 
ment-debtor — Possession granted to decree-holder — 
Appeal compromised — Decree-holder agreeing to give 
possession on receipt of first instalment from judgment- 
debtor — ^Instalment paid but possession not transferred^ 
Application by judgment-debtor for mesne profits from 
date of delivery of possession by way of restitution— 
Held that mesne profits could not be granted from 
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of delivery of possession. (Vol 17) 1030 Cal 89 (92) : 56 
Cal 550. 

[8] Possession of receiver is possession of party ulti- 
mately declared successful — Plaintiff succeeding in 
Court of first instance in suit for possession — Receiver 
appointed during pendency of appeal by defendant to 
High Court — Appeal having been allowed defendant 
got possession from receiver — High Court’s decree re- 
versed by Privy Council decree and that of Court of 
first instance restored— Plaintiff held entitled to restitu- 
tion of possession and mesne profits under S. 144 — 
Pact that he was refused decree for mesne profits by 
Court of first instance and High Court did not deprive 
him of his right to profits accruing to his opponent after 
latter dispossessed him in consequence of High Court’s 
decree. (Vol 27) 1940 Mad 850 (858, 870, 871, 872) 
(Per WadstvortJi and Stodart JJ, Burn contra). 

[9] Mesne profits — Calculation of gross profit — It is 
amount which person in wrongful possession had or 
dould have realized with due diligence, and not what 
person finally adjudged rightful owner could have 
realized. (Vol 24) 1937 Cal 478 (480)‘J» (Vol 22) 1935 
Cal 206 (208) : 62 Cal 217. 

[10] Claim for mesne profits need not be made in 
application for reinstatement whether S. 144 applies or 
not. (Vol 8) 1921 Nag 112 (113) : 17 Nag L R 62. 

16. Possession obtained otherwise than in exe- 
cution. — [1] Section 144 applies even when posses- 
sion is taken not in execution of the decree but under 
colour of or in consequence of the decree. (Vol 28) 1941 
Pat 577 (581) : 20 Pat 346- i3&(Vol 7) 1920 All 190 (191): 
42 All 568 ® (1913) 21 Ind Cas 84 (85) (Cal). (Vol 
14) 1927 Lah 37 (38) : 8 Lah 41 * (1910) 5 Ind Cas 
776 (776) (Mad). 

[2] Decree-holder obtaining decree for holding charge 
of institution — Deeree-hoder obtaining possession of 
buildings under colour of decree — Decree set aside on 
appeal — Decree-holder must restore possession under 
S. 144. (Vol 24) 1937 All 728 (730). 

[3] Section 144 authorises the grant of relief in order 
to restore the parties to the position they would have 
occupied but for the decree. It does not apply where 
possession is taken independent of and in opposition to 
the decree. (Vol 6) 1918 Mad 1293 (1294), 

17. “Shall cause restitution to be made.” — 

[1] Section 144 is imperative and leaves no discretion 
to Court. (Vol 5) 1918 Mad 673 (674) © (Vol 31) 1944 
Nag 59 (62} : I L R (1944) Nag 451 © (Vol 15) 1928 
Rang 293 (294). (Court must pass the order as a matter 
of course.) 

[2] Section is mandatory — Refusal to order restitution 
on equitable considerations arising from events sub- 
sequent to decree is not warranted. (Vol 13) 1926 Lah 
685 (687). 

[3] A party realising costs awarded under a decree 
must refund the amount on reversal of the decree quite 
apart from the fact that property in the suit was given 
to a charity or applied to any other purpose, (Vol 7) 1920 
All 127 (128). 

[4] Where a decree-holder has obtained possession 
of the mortgaged property through Court on the basis 
oi the decree absolute which was erroneously made, he 
is bound to make restitution to the mortgagor. (Vol 2) 
1915 Cal 502 (503). 

[5] Oases not falling strictly within S. 144 — Restitu- 
tion depends on sound discretion of the Court and will 
be granted if justice demands it. (Vol 4) 1917 Cal 188 
(192). 

[6] A obtaining decree for possession against B and 
executing it — Reversal of decree in appeal and suit 
dismissed — B who was dispossessed sought restitution 
under S. 144 — A pleaded that he was entitled to re- 


main in possession inspite of the reversal by virtue of 
certain rights existing in liis favour — Held such defence 
could not be raised and restitution must ensue. (Vol 15) 
1928 Oudh 208 (20S). 

18. Inherent power to grant restitution. — [1] 
Court has inherent power of restitution, because it is 
inherent in the general jurisdiction of Court to act rightly 
and fairly, according to circumstances, towards all parties 
concerned. (Vol 11) 1924 All 718 (719) : 46 All 767© 
(Vol 21) 1934 Lah 322 (323)© (Vol 4) 1917 Lah 426 
(428) : 1917 Pun Re No. 61© (VoP26) 1938 Oudh 169 
(170) : 14 Luck 106© (Vol 17) 1930 Pat 473 (476)© 
(1907) 6 Cal L Jour 662 (666). 

[2] Power to grant restitution is not confined to cases 
under S. 144 — To prevent injustice, Court exercises that 
power under S. 151 when a case is not strictly covered ** 
by S. 144. (Vol 20) 1933 AU 218 (221) : 55 All 221© 
(Vol 29) 1942 All 14 (16)© (Vol 31) 1944 Bom 264 
(265)© (Vol 22) 1935 Cal 90 (90)© (Vol 19) 1932 Cal 29 
(31) : 58 Cal 1070© (Vol 21) 1934 Lah 1023 (1024)© 
(Vol 14) 1927 Lah 635 (637)© (1940) 42 Pun L R 429 
(431)© (Vol 21) 1934 Mad 320 (321) : 57 Mad 849© 
(Vol 12) 1925 Mad 365 (366)© (Vol 8) 1921 Nag 112 
(113) : 17 Nag L B 62© (Vol 21) 1934 Pat 150 (151)© 
(Vol 11) 1924 Pat 800 (SOI). 

[8] The Court can grant restitution under its in- 
herent powers under S. 151 only when it is made out 
that it cannot be obtained in any other way. (Vol 24) 
1937 All 232 (234) ©(Vol 33) 1946 All 329 (330, 331). 
(Pre-emption decree — Decree-holder obtaining posses- 
sion — Decree not varied or reversed — Vendee has no 
right to apply for restitution— Restitution under S. 151 
cannot be granted when vendee has failed to avail of 
remedy open to him.) ©(Vol 26) 1939 All 66 (69) ; I L R 
(1939) All 103, (Remedy by way of suit proper — No 
exercise of inherent power.) 

[4] Application for relief which has nothing to do 
with application for restitution cannot be converted into 
application for restitution in exercise of the inherent 
powers. (Vol 4) 1917 Mad 453 (453). 

[5] Order refusing to set aside sale reversed on appeal 
— Auction purchaser not a party— Application by judg- 
ment-debtor for restitution — Auction -purchaser not a 
representative of a decree-holder — Held order for resti- 
tution could not be granted under S. 151. (Vol 6) 1919 
Mad 581 (581) : 41 Mad 467. 

[6] Application claiming interest on refund of court- 
fee paid in trial Court in pauper suit — Money paid to 
Government in pauper suit cannot be dealt with by way 
of restitution under S. 144 — S. 151 is applicable, but 
power is discretionary. {Vol 24) 1937 Mad 178 (179). 

[7] Attachment by creditor of debtor’s property — 
Insolvency Court asking to deliver property to interim 
Receiver — ^Petition allowed to he withdrawn under S. 14, 
Provincial Insolvency Act, 1920 — ^Insolvency Court must 
follow the principle of S. 144, Civil P. C., and return 
the property not to debtor but to executing Court. (Vol,29) 
1942 Nag 132 (133) : I L R (1948) Nag 599. 

[8] P obtaining mortgage decree against D and in 
execution putting mortgage property to sale and pur- 
chasing it himself — On deposit by D under 0. 21, 
R. 89 sale set aside — T who held decree against P at- ^ 
taohing portion of deposit and obtaining payment — 
Mortgage decree set aside on appeal by D — Court held 
could order restitution by ordering T and P to refund 
amounts withdrawn by them from deposit by D. 
(Vol 29) 1942 Mad 472 (473, 474) • ILR (1942) Mad 949. 

[9] The following are further illustratrative cases in 
which the Court exercised its inherent power to grant 
restitution: (Vol 20) 1933 All 117 (118). (Adjudication 
annulled yet distribution ordered — Order set aside — 
Payments under distribution order can be ordered to be 
refunded.) ©(Vol 13) 1926 All 274 (276). (Mortgage 
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property sold in execution of prior mortgage decree and 
again sold in execution of subsequent mortgage decree — 
Subsequent sale set aside — Court can order refund to 
auction-purchaser.) 4«(Vol 18) 1931 Cal 779 (780). (Sale 
set aside under 0. 21, R. 92.) «$‘(yol 24) 1937 Mad 694 
(695) (Sale set aside under 0. 21, R. 90.) 6&(Vol 24) 1937 
Mad 95 (96) (Restitution of money wrongiy paid to 
a person not entitled to it.))$* (Vol 23) 1936 Mad 636 (639). 
(Proceedings under Section 145, Criminal P. C — Party 
put in possession ordered to pay profits realised by him 
when decree in his favour was set aside by Appellate 
Court.) ©(Vol 22) 1935 Mad 783 (783). (Variation of 
order as to rate of interest in appeal under S. 75, Pro-* 
vineial Insolvency — Refund of excess amount of interest 
paid.) ©(Vol 26) 1939 Nag 101 (102) : I L R (1939) Nag 
492. (Suit remanded — Meanwhile in application for 
execution defendant depositing sum which i3laintifi 
withdrew — On remand fresh decree passed for lesser 
amount than that deposited — Defendant applying for 
refund of surplus.) ©(Vol 9) 1922 Nag 82 (84) : 18 
Nag L R 24 (Do.) ©(Vol 20) 1933 Pat 564 (566). (Parly 
dispossessed of property in consequence of erroneous 
order of Court.) ©(Vol 17) 1930 Pat 280 (281, 282) : 
9 Pat 685. (Sale set aside under 0. 26, R. 90.) 
©(Vol 5) 1918 Pat 62 (53) ; 2 Pat L Jour 206. (Sale set 
aside under 0. 21, R. 92 and judgment-debtors restored 
to possession — Application for compensation does not 
fail within S. 144, but is covered by S. 151.) ©(1905) 27 
All 378 (380). (Attachment of debt — ^Improper realiza- 
tion by third party — Court has inherent power to com- 
pel refund— also (1905) 27 All 380 (380).) ©(Vol 27) 
1940 Sind 191 (192). (Property of judgment-debtor’s 
transferee before suit wrongly ordered to be attached 
in execution of decree against judgment-debtor — ^Trans- 
feree paying decretal amount under protest to save at- 
tachment — Court can order refund under S. 161.) 

19. Nature o£ proceedings and limitation. — [1] 
Proceedings under S. 144, Civil P. C, are not proceed- 
ings in execution of a decree and are therefore governed 
by Art. 181, Limitation Act, 1908. (Vol 26) 1939 All 66 
(67, 68) ; I L R (1939) All 103 © (Vol 26) 1988 AH' 552 
(554) © (Vol 27) 1940 Cal 260 (262, 263) : I L R (1940) 
1 Cal 486©(Vol 26) 1939 Cal 612 (613) © (Vol 17) 1930 
Lab 961 (968) © (Vol 13) 1926 Lab 685 (686)©(Vol 10) 
1928 Nag 94 (94) © (Vol 8) 1921 Nag 112 (113) ; 17 
Hag L R 62 © (Vol 2) 1915 Low Bur 141 (142):8 
liow Bur Rul 262. 


[2] Application for restitution being one in execution 
is governed for purpose of limitation by Art. 182, Limi- 
tation Act and not by Art. 181. (Vol 27) 1940 Bom 30 
(32) © (Vol 8) 1921 Bom 67 (67) ; 45 Bom 1137 © (Vol 
5) 1918 Lab 378 (379, 380) : 1918 Pun Re No 67©(Vol 
13) 1926 Mad 813 (814) © (Vol 4) 1917 Mad 194 (195)© 
(Vol 23) 1936 Oudh 185 (188) : 12 Luck 52 © (Vol 18) 
1931 Oudh 51 (52) : 6 Luck 448 © (Vol 21) 1934 Pat 
,646 (647) ©,(Vol 21) 1934 Pat 246 (251) (FB). ((Vol 12) 
1925 Pat 1 : 3 Pat 371 (FB), overruled.) © (Vol 20) 
1983 Bang 180 (183) ; 11 Bang 275. 

. [8] For a fuller discussion, see under Arts. 181, 182 
and 183, Limitation Act. 


f [4] Application for restitution in pursuance of ordei 
Council is governed by Limitation Act, Art. 183, 
(Vol 15) 1928 All 293 (294) : 50 All 767. 

[5] Section 6, Limitation Act applies to proceedings 
under S. 144, (Vol 13) 1926 Oudh 199 (200):1 Luck 40 

[6] Application for restitution — Applicants failing 
to file Privy Council decree with application — Copy 
furnished to the trial Court before order — Held, pro- 
ceedings for restitution are not proceedings in execution 
and therefore. 0. 45, B. 15 did not apply. Also there 
was no irregularity in procedure, (Yol 14) 1927 Pat 208 
(208) ; 6 Pat 252. 


[7] Proceedings under S. 144 are not proceedings in 
execution of decree and S. 141 does not apply to such 
proceedings. Hence order dismissing application for 
restitution can be set aside and application restored. 
(Vol 9) 1922 All 223 (225, 226) : 44 All 407. 

[8] Application for restitution is neither suit nor exe- 
cution — Rules applicable to execution apply — Section 
141 and O. 2, R. 2 do not apply. (Yol 5) 1918 Pat 396 
(397, 398) : 3 Pat L Jour 367. 

[9] A claim for money in an application for restitu- 
tion is one for debt within Succession Act, (Vol 29) 1942 
Mad 445 (445). 

[10] Application for restitution under S. 144, need 
not be by execution petition as required by 0. 21, R. 11, 
(Yol 24) 1937 Mad 173 (175, 176). 

20. Court-fee — [1] An order under S. 144, is an 
order having the force of a decree, and Art. 11 of 
Seh, II, Court-Fees Act, has no application when an 
appeal is preferred from such order. The appeal should 
be stamped with ad valorem Court-fee under Sch, I, 
Art. 1. (Vol 24) 1937 Cal 152 (154) : I L R (1937) 1 Cal 
637© (Yol 17) 1930 Lab 24 (25)©’ (Vol 28) 1941 Nag 
313 (316) : I L R (1941) Nag 662 (Order under S. 144 
is not for court-fee purposes the same as an order under 
S. 47— (Vol 9) 1922 Nag 62 ; 18 Nag L R 15, overruled.) 
©(Vol 17) 1930 Rang 241 (242, 243) : 8 Rang 271, 

[But see (Vol 6) 1918 Cal 335 (335, 336) (Order 
under S. 144 is one deciding question falling under 
S. 47 — Appeal to High Court is chargeable with a fixed 
fee under Sob. H, Art, 11.)© (1910) 11 Cal L Jour 541 
(542)© (Vol 15) 1928 Lab 143 (143, 144) (Do ).© (Vol 
14) 1927 Lah 635 (636) (Do.)© (Vol 12) 1925 Pat 577 
(580) : 4 Pat 294.] 

Also see under Sch. II, Art. 11, Court-fees Act. 

21. Splitting up claim of restitution. — [1] Resti- 
tution proceedings — S. 141 does not require that O, 2, 
B. 2 or S. 11, Expl. 4 should be applied to such proceed- 
ings. (Vol 22) 1935 All 195 (197). (Application under 
S. 144 for principal amount allowed— Subsequent appli- 
cation for interest is not barred.) 

[2] An application for restitution under S, 144 of 
the Code is neither a suit nor a proceeding in execution. 
It is a miscellaneous proceeding to which the rules 
applicable to execution proceedings do in substance 
apply. The provisions of 0. 2, R. 2 of the Code are not 
applicable to such a proceeding. (Vol 5) 1918 Pat 396 
(397, 398) : 3 Pat L Jour 367. 

[3] Suit for declaration that decree is null and void 
— Omission to ask for restitution — Right is not relin- 
quished — Subsequent application is maintainable. (Vol 
6) 1919 Sind 79 (79) : 13 Sind L R 153. 

[4] Where on an application for restitution the Court 
directed delivery of actual possession under O. 21, 
R. 35 and the applicant accepted such delivery in 
satisfaction of his claim on a subsequent petition being 
filed praying for execution in restitution. Held, that 
the final order of the Court on the previous application 
was not a nullity and that the second application was 
barred as the process lor delivery issued on the order 
on the first application had been carried out. (Vol 4} 
1917 Mad 202 (203). 

[5] Decree in favour of A for sale of property — Pur- 
chase by himself — Sale set aside on application of B 
(purchaser pending suit) under 0. 21, R. 89 — On appeal, 
decree in favour of A reversed by District Judge — Appli- 
cation by B for restitution of deposit amount — Appli* 
cation granted — Appeal by A to High Court against 
decree of District Judge — Decision reversed — Letters 
Patent appeal — Decision restored — Second application 
for restitution — Application held sustainable. (Vol 24) 
1937 Mad 173 (174, 175). 

22. Who may apply for restitution. — [Ij 
Section 144 does not apply to person who was nw 
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Enforcement of 
Udbihty of surety. 


145, Where any person has become liable as surety — 


(a) for the performance of any decree^ or any part thereof, or 

(b) for the restitution^ of any property taken in execution of a decree, or 

(c) for the payment of any money, or for the fulfilment of any condition imposed on any 

person,^ under an order of the Court in any suit or in any proceedings consequent 
thereon, 

the decree or order may be executed against him,® to the extent^ to which he has rendered himself 
personally liable, in the manner herein provided for the execution of decrees, and such person shall, 
for the purposes of appeal, be deemed a party within the meaning of section 47 : 


Section 144 (contd.) 

party to suit. (Vol 28) 1941 A.11 28 (29) >5 (Vol 9) 1922 
Mad 228 (229, 230). 

[But see (Vol 16) 1929 Lab 657 (658).] 

[2] “Party** means ^‘partyto the application** and not 
“party to suit.” (Vol 9) 1922 All 238 (238) : 44 All 555. 

[3] The word “parties” in S. 144 includes their 
representatives which mean not only a party’s legal 
representative but also his representative-in-interest — 
Sections 47 and 144 must be read together. (Vol 5) 1918 
Pat 306 (307) ^ (Vol 25) 1938 Oudh 169 (170) : 14 
Luck 106« 

[4] Where an assignment takes place even after the 
appellate decree which is the basis of the claim for 
restitution, the assignee is entitled to the benefits of 

S. 144 of the Code. (Vol 5) 1918 Pat 306 (307'*(Vol 28) 
1941 Mad 480 (480). (Assignee of mesne profits.) 

‘ [5] Not only party can recover posse^^sion by restitu- 
tioa, but even son of such person is entitled to represent 
Slim after his death unless father’s possesion terminates 
with his death. (Vol 19) 1932 All 239 (240). 

[6] Suit against A and 8 for recovery of property 
•decreed — A delivering possession and 8 alone appealing 
against the decree — Plaintiff filing objection claiming 
mesne profits from A — A is entitled to apply under 
S. 144. (Vol l4) 1927 All 182 (183). 

' [7] Decree with costs by trial Court against A^ B 
and C — Decree for costs executed against ^4— Appeal by 
B and G only —Decree reversed — is entitled to resti- 
tution though not party to appeal. (Vol 24) 1937 Bom 
101 (102, 103) : I L R (1937) Bom 150. 

, [8] Reversal of decree in appeal — Party losing pos- 
session by first decision can apply for restitution. 
(Vol 22) 1935 Mad 476 (477). 

[9J Immovable property of judgment* debtor sold in 
-execution --Decree modified on appeal — Though judg- 
ment-debtor is not entitled to set aside sale, he is 
entitled to restitution. (Vol 13) 1926 Rang 126 (126). 

[10] Joint decree in favour of A and B — Properties 
put to sale in execution — A's application for substitution 
in place of B allowed in appeal — Meanwhile B’s decree- 
holder attached and withdrew B*s share — Application 
for restitution of money withdrawn is not maintainable 
under S. 144 as the attaching decree-holder was neither 
a party nor representative of the party to the decree in 
execution of which the sale took place. (Vol 6) 1919 Gal 
503 (504). 

[11] Objector under 0. 21, R. 58 is to be deemed as 
party to suit in objection proceedings and proceedings 
arising therefrom and therefore can claim restitution. 
(Vol 16) 1929 Lah 657 (658) 

23. Auqtion-purchaser. — [1] Section 144 does 
not apply to a stranger auction-purchaser as his ease is 
expressly dealt with by 0. 21, R. 93. (Vol 27) 1940 
Bom 210 (214) : I L R (1940) Bom 370 * (Vol 11) 
1924 All 273 (273) ^ (Vol 12) 1925 Rang 215 (216) ; 3 
lUng 251« 

- [2] Right of auction-purchaser to a refund of money 
paid by hhn arises both under S. 144 and also on prin- 
ciple of equity and justice. If the case does not come 


under S. 144 Court can exercise inherent jurisdiction to 
direct a refund of the money to the auction-purchaser. 
(Vol 23) 1936 Lah 497 (498, 499) ^ (1931) 1931 Mad 
W N 1006 (1007). 

[3] Where an execution sale is declared a nullity .the 
auction-purchaser is entitled to sue for a refund from 
the decree-holder of the purchase money with interest. 
(1913) 15 Bom L R 41 (44, 45). 

[4] A purchaser at a sale in execution of a mortgage 
decree paid Government revenue on the property for 4 
years after which period the sale was set aside. Beld he 
was entitled to be reimbursed by the receiver of the 
mortgaged property. (Vol 6) 1919 Pat 554 (555). 

24. Party not in possession. — [1] No question 
of restitution arises where appellant is not deprived of 
possession owing to lower Court’s decree. (Vol 19) 1932 
Pat 317 (319) : 11 Pat 553 ^ (Vol 11) 1924 Cal 769 
(771) : 51 Cal 324. 

[2] Suit for redemption of four items of mortgaged 
property — Decree for redemption of three on deposit 
into Court of balance of mortgage money by mortgagor 
— Mortgagor after such deposit filing appeal for redem- 
ption of fourth item — Appeal decreed — Application 
under S. 144 for mesne profit — Mortgagor not being in 

ossession of that item at date of trial Court’s decree, 

, 144 did not apply — Under S. 47, application under 
S. 144 was allowed to be converted into plaint. (Vol 18) 
1931 Mad 81 (83). 

[3] Applicability — Property held by receiver until 
one of rival claimants succeeded in establishing bis title — 
Receiver holds on behalf of rightful claimant— Delivery 
of property to successful party is direct consequence of 
decree in his favour whether decree is for possession or 
not— S. 144 appUes. (Vol 28) 1941 Lah 343 (343, 344) ^ 
(Vol 27) 1940 Mad 850 (870, 871) (Vol 15) 1928 Pafc 
260 (262, 263) ; 7 Pat 319. 

[4] Where at a sale in execution of a decree on a 
mortgage, the mortgagee decree-holder purchases the 
property and a final order^ putting the mortgagee in • 
possession of the properties is made, but subsequently 
the decree is modified on appeal after sale, the mortga- 
gors are not entitled to get back possession. (1909) 36 
Cal 336 (343, 344) : 36 Ind App 27 (P C). 

[5] Statement of partition commissioner embodied 
in final partition decree is not conclusive evidence of 
prior possession as between parties in proceeding^ under 
S. 144 — Question must be determined on evidence. 
(Vol 7) 1920 Cal 919 (919, 920), 

SECTION 145— SYNOPSIS. 

1. “Any condition imposed on any person” ^ 

Clause (c). 

2. “Any decree” — Clause (a). 

3. Appeal and revision. 

4» Applicability, scope and object. 

5. Discharge of surety. 

6. Execution against surety. 

7. Extent of surety’s liability. 

8. Form of surety bond. 
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Provided tliat such notice as the Court in each ease thinks sufiSeient has been given to the 
surety. 

[1882— S. 253; 1877 — S. 253: 1859 — S. 204; See S. 55 (4); O. 25, R. 1; 0. 38, El\ 2 and 5; 0. 41, E, 10; 

O. 45, E. 7.] 


Section 145 (oontd,) 

9. Liability for restitution— Clause (b). 

10. Limitation. 

11. Notice to surety. 

12. Separate suit by or against surety. 

13. Surety— Who is. 

14. “Under an order . . , thereon” — Clause (c). 

1. '‘Any condition imposed on any person.”— 
Clause (c). [1] Clause (c) is wide in its scope and 
includes a case where security is given for the production 
of a judgment-debtor who is arrested in execution of a 
decree and who is released on furnishing security and 
on expressing his intention to apply to bis declared an 
insolvent. (Yol 4) 1917 Mad 237 (238). 

[2] The section refers to a ‘condition imposed on 
any person* and is therefore applicable even to a person 
who IS surety for himself. (Vol 18) 1931 Rang 65 (65). 

2. “Any decree** — Cl. (a). [1] “Any decree*’ 
covers decree that may be passed after person has 
become surety. (Vol 22) 1935 Lah 189 (190). 

3, Appeal and revision — [1] Surety is not party 
to suit under S. 47, but S. 145 maW him a party for 
purpose of appeal. (Yol 7) 1920 Mad 75 (77) : 43 Mad 
325 ® (Yol 12) 1925 All 344 (345) ® (1927) 28 Pun L 
B 525 (536) (Yol 13) 1926 Sind 105 (106) ; 20 Sind 
L B 362. 

[2] Order against surety in respect of execution of 
decree is appealable. (Vol 22) 1935 Rang 39 (41) 
® (Vol 19) 1932 Bom 77 (78) © (1888) 12 Bom 71 (76) 
^ (Vol 2) 1915 Cal 237 (237). 

ISee (Vol 4) 1917 Pat 596 (596) : 2 Pat L Jour 197. 
(Order directing surety to pay is not decree except for 
purposes of appeal.) ® (Vol 2) 1915 Cal 688 (688). 
(Surety for release can appeal against his own arrest for 
failm’e of condition.)] 

[3] Surety asked to produce judgment-debtor — 
Surety appearing without judgment-debtor — Decree 
ordered to be executed against surety — No appeal by 
surety, but produebg judgment-debtor and praying for 
being relieved — Surety not having appealed, held no 
order inconsistent with previous order could be passed. 
(Vol 21) 1934 Lah 638 (539). 

[4] Section 145 does not restrict right of appeal to 
sureties only — Refusal to enforce surety’s liability - — 
Interested party can appeal. (Vol 2) 1915 Mad 653 
(654) (Vol 4) 1917 Upp Bur. 16 (17) ; 2 Upp Bur Bui 
103, (Order rejecting application for forfeiture of secu- 
rity bond is appealable.) 

[5] Order passed by Court not under S. 146 but 
under general power against sureties— Surety has right 
of appeal from such order. (Vol 20) 1933 Mad 780 (781) ; 
56 Mad 909 © (Vol 26) 1938 Mad 215 (216). 

_ , [6] There can be no appeal from an order discharg- 
ing surety, where such order was not made during 
execution proceedings. (Vol 18) 1931 Lah 503 (603). 

[See (Vol 3) 1916 Bom 55 (56) : 41 Bom 402. (Wrong 
order in discharging surety can be interfered with under 
S^ 115,)] 

[But see (Vol 12) 1925 All 344 (345). (Order discharg- 
ing surety from suretyship is decree and is appealable.)] 

[7] Order dismissing petition to arrest surety is not 
appealable, (Vol 20) 1933 Mad 342 (342). 

[8] Inherent jurisdiction to proceed against surety 
exercised — Appeal by surety is incompetent. (Vol 15) 
1928 Lah 802 (803). 

[9] ^ Attachment before judgment — Property released 
on third person executing security bond and mortgaging 


certain property — Application by decree-holder in suit 
for sale of mortgaged property rejected — Appeal also 
dismissed — Second appeal held not competent. (Vol 32) 
1945 Cal 193 (194) : I L R (1944) 1 Cal 563. 

[10] Order under S. 145 passed by Sub-Judge is open 
to revision although appeal lies to District Court, 
(Vol 20) 1933 Rang 64 (66) : 11 Bang 134. 

[11] Order for rateable distribution affecting credi- 
tors and surety to a considerable extent — Order is ap- 
pealable under S. 47 read with S. 145. (Vol 26) 1939 
Bom 112 (114:) : I L R (1939) Bom 133. 

4. Applicability, scope and object. — [1] The object 
of S. 145 is two-fold. It provides a summary remedy by, 
way of an application available to the party entitled to 
enforce the bond and at the same time confers on the 
surety proceeded against a right of appeal as if he were 
a party within S. 47. (Vol 30) 1930 Mad 288 (291):I L R 
(1943) Mad 509©(Vol 4) 1917 Mad 237 (238)©iVol 27) 
1940 Mad 850 (852). 

[2] Section 145 does not profess lo define in any way 
liabihty of surety. It merely describes procedure when 
the surety is liable for enforcing his liability. (Vol 14) 
1927 Bang 316 (316) : 5 Bang 494. 

[3] Provisions analogous to S. 145 apply in oases 
where S. 145 does not literally apply. (Vol 25) 1938 Mad 
215 (216). 

[4] Section 145 does not apply unless the person 
sought to be proceeded against has taken upon himself 
the liability of another. Liability ueed not be of the 
judgment-debtor or the decree-holder but it may be of 
an officer of the Court charged with the conduct of 
exoecution proceedings. (Vol 26) 1939 Cal 316 (319). 

[5] Surety for suecessor in interest of pai^y to suit who 
remained to be brought on record comes under S. 145# 
(Vol 15) 1928 Nag 294 (294, 295). 

[6] Surety for receiver becoming liable under surety 
bond — Order of Court to pay up amount due on bond 
can be enforced by procedure under S. 145. (Vol 27) 1940 
Bang 151 (151)©(Vol 2) 1915 Cal 331 (333, 334)©(Vol7) 
1920 Low Bur 58 (59):10 Low Bur Rul 236©(Voll4) 
1927 Bang 334 (334). 

[7] Bonds should be taken in the name of some 
officer of the Court and not by the Court itself, which is 
not a juridical person. (Vol 6) 1919 P 0 55 (59):42 All' 
158:46 Ind App 228:22 Oudh oas 212 (PC) © (Vol 32) 
1945 Sind 146 (148): I L R (1945) Ear 116. 

[8] Security bond not binding surety to any individual 
— Bond can be enforced by Court making order upon 
application in suit to which surety is party that pro- 
perty charged be sold unless before day named surety 
finds money. (Vol 30) 1943 P G 189 (191, 192) : I LB 
(1944) Karp 0 16 (P C)©(Vol 6) 1919 P 0 55 (59): 42 All 
158:46 Ind App 228:22 Oudh Oas 212 (P C)©(Vol 11)’ 
1924 All 105 (106, 107):45 All 649©(Vol 15) 1928 Bom 
42 (47, 48);52 Bom 72©(Vol 21) 1934 Cal 64(67):60 0al' 
1298©(Vol 21) 1934 Mad 262 (263, 264):57 Mad 803. 

[9] Execution of certificate under Bengal Public- 
Demands Recovery Act by arrest of certificate debtor— 
Defendant executing surety bond to certificate officer 
agreeing to be liable for amount due from certificate 
debtor on his default — Default — Certificate-holder held 
could sue on surety bond though it was executed to 
certificate officer. (Vol 24) 1937 Cal 625 (627):I L B 
(1937) 2 Cal 698. {(Vol 6) 1919 P 0 55:42 All 15B 
46 Ind App 228 : 22 Oudh Gas 212 (PC), dit-tinquished.)" 

Security for payment of money, — [10] The following^ 
are the provisions of the Code under which security "iS 
taken: Section 32 (d); Section 55 (4); Section 94 (b); 0. 25 
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B. 1; O. 32 E. 8; 0. 37 E. 3 (2); O. 38 R. 2; 0. 38 
E. 5; O. 41 R 5 (3) (e); 0. 41 R. 10; O. 45 R, 7; and 
0. 45 R. 13 (2) (o). 

5, Discharge of surety. — [1] Security bond is a 
contract and can be enforced as such. (Vol 15) 1928 Lah 
61 (62). 

[2] Liability of surety continues till discharge by 
Court. (Vol 23) 1936 Mad 576 (578). 

[3] Where there is doubt about construction of 
security bond it must be considered in light of order 
directing security to be given. (Vol 21) 1934 Cal 569 
(570) : 61 Cal 890 © (Vol 24) 1937 Mad 229 (231). 
(Where there is no ambiguity, the clear language of the 
bond must be enforced.) ^ (Vol 21) 1934 Mad 186 (188, 
189) ; 57 Mad eSS^^tVol 25) 1938 Nag 75 (75) : I L R 
(1939) Nag 371. 

* [4] Surety bond must be construed strictly, (Vol 15) 
1928 Bom 42 (46) : 52 Bom 724 j(Vo 1 21) 1934 Lah 401 
(401). 

[5] Surtey agreeing to pay amount withdrawn by 
decree-holder personally or out of property secured on 
condition of defendants succeeding in appeal is not 
liable when only one defendant succeeds. (Vol 24) 1937 
Mad 229 (231). 

[6] Liability of surety cannot extend to different 
proceeding altogether. (Vol 28) 1941 Nag 339 (342) : 

I L R (1942) Nag 198 * (Vol 11) 1924 All 64 (65). 

[7] Order of Court changing terms of bond puts an 
end to surety’s obligation. (Vol 13) 1926 Bom 565 (566). 
(Amount of security changed.) 

[8] Sections 133 to 139, Contract Act, do not apply 
to bond executed by surety in favour of Court — Court not 
responsible for any change in situation of surety — 
Surety cannot claim to be relieved of his obligation by 
reason of any arrangement between decree-holder and 
principal debtor. (Vol 22) 1935 Nag 258 (263, 264) : 
31NagLR83. 

[9] Arrangement between creditor and debtor, without 
surety’s knowledge and consent granting time for pay- 
ment operates as surety’s discharge, (Vol 31) 1944 Lah 
428 (432) © {Vol 26) 1939 Lah 368 (368). (Surely for 
appearance — ^Adjournments to pay given to judgment- 
debtor without surety’s consent.) © (Vol 31) 1944 Mad 
396 (396, 397) ; IL E (1944) Mad 708. 

[10] Surety for performance of decree—Extension of 
time to judgment-debtor by decree-holder — Discharg- 
ing surety is entirely within discretion of Court. (Vol 17) 
1930 Lah 896 (897). 

[11] Court and not decree-holder granting time to 
judgment-debtor to pay — Surety is not discharged. 
(Vol 31) 1944 Nag 277 (277) © (Vol 31) 1944 Mad 396 
(397) ; I L R (1944) Mad 708. 

[12] Surety undertaking to be liable in case a decree 
was passed against the debtor and the debtor failed^ to 
pay — Compromise decree passed granting certain period 
to debtor for payment — Surety is discharged. (Vol 14) 
1927 Cal 239 (240)©(Vol 23) 1936 Mad 576 (579). 
(Security bond by receiver appointed by consent order — 
Order as it were expresses contract and any variance 
in term absolves surety.) © (Vol 19) 1932 Pat 313 (315): 

II Pat 590. (Surety for mesne profits in case of decree 
. — Claim compromised and time granted — Both facts 
discharge surety.) 

[13] Surety undertaking to be bound by decree that 
may be passed — Surety is bound even by consent 
decree that is passed unless there is fraud or collusion 
or decree comprises matters beyond litigation. (Vol 22) 
1935 Nag 16 (19) : 31 Nag L R 172 © (Vol 18) 1931 
Rom 55 (56) : 55 Bom 97 © (Vol 19) 1932 Cal 868 (861, 
863) ; 59 Cal 1450 ©(Vol 5) 1918 Lah 134 (135). (Surety 
making himself liable for decretal money in case dispute 
was not settled — Suit compromised —Decree based on 


compromise cannot be executed against surety.) © (Vol 
20) 1933 Mad 309 (310) : 56 Mad 625. 

^ [14] Temporary injunction — Discharge of, on produc- 
ing surety — Bond making surety responsible for decretal 
amount if suit not dismissed — Suit decreed — Decree paid 
— Appellate Court enhancing decretal amount — Surety 
is liable to pay the enhanced decretal amount. (Vol 22) 
1985 Lah 21 (22, 23). 

[15] Surety’s liability continues up to appellate decree 
unless it is limited to first Court’s decree. (Vol 7) 1920 
Bom 331 (331) : 44 Bom 34 © (Vol 6) 1919 P 0 55 (56, 
57, 59) : 42 All 158 : 46 Ind App 228 : 22 Oudh Cas 
212 (P C). (Decree-holder asked to furnish security in 
appellate Court — Liability continues to Privy Council 
stage.) © (Vol 19) 1932 Mad 188 (188) © (Vol 14) 1927 
Rang 321 (321) : 5 Rang 496. 

[But see (Vol 21) 1934 Mad 13 (14).] 

[16] Surety guaranteeing payment by defendant 
under decree that might be passed — Bond does mot 
become inoperative merely because suit is dismissed for 
default and then restored. (Vol 19) 1932 Cal 858 (860) : 
59 Cal 1450. 

[17] Dismissal of suit cancels surety bond without’ 
formal order — Surety is not liable for appellate decree* 
(Vol 2) 1915 Mad 653 (654). (Bond under 0. 38, R. 5.) 
©(1910) 5 Low Bur Rul 156 (157)©(Vol 14) 1927 Rang: 
310 (310) : 5 Rang 492. 

ISee also (Vol 12) 1925 Mad 114 (115). (Whether 
surety is liable for appellate decree depends upon 
language of bond,)] 

[But see (Vol 14) 1927 Bom 84 (85) : 51 Bom 31.] 

[18] Death of defendant does not discharge his surety 
if -cause of action survives against defendant’s legal 
representatives and they are brought on record. (Vol 3) 
1916 Bom 55 (56) : 41 Bom 402 © (Vol 11) 1924 Lah 
428 (429). 

[19] Defendant dying — Person not legal representa- 
tive brought on record — Decree is not binding on the 
real heir nor on the surety, (Vol 14) 1927 Bom 63 (65) r 
50 Bom 802. 

[20] Surety for appearance of judgment-debtor — 
Surety unable to produce him on required date owing 
to his being in jail for criminal offence — Surety is dis- 
charged, (Vol 10) 1923 Rang 26 (26) :4 Upp Bur Rul 99. 

[But see (Vol 9) 1922 All 390 (390) : 44 All 174.] 

[21] Surety for appearance of judgment-debtor — 
Execution application dismissed for default of decree* 
holder and surety discharged — Mere restoration of execu- 
tion petition does not revive liability of surety. (Vol 21) 
1934 Lah 349 (351) © (1913) 21 Ind Cas 612 (613, 614) 
(Cal). 

ISee (Vol 24) 1937 Mad 721 (722, 723).] 

[22] Surety for production of judgment-debtor before 
Court — ^Fact that in the meantime the judgment-debtor 
had got a protection order does not absolve the surety of 
his duty to produce judgment-debtor on the adjourned 
date. (Vol 13) 1926 Mad 958 (959). 

[23] Surety bond given in execution proceedings — 
Liability of surety is not affected by dismissal of execu- 
tion case. (Vol 5) 1918 Cal 488 (488, 489) © (Vol 11) 
1924 Pat 487 {488)©(Vol 8) 1921 Pat 72 (73) : 5 Pat L 
Jour 417. (Condition in surety bond that if judgment- 
debtor failed to apply in Insolvency Court for his dis- 
charge, surety would render himself liable for certain: 
sum — Surety’s liability held did not terminate on strik- 
ing off or dismissal of execution case.) 

[24] Death of judgment-debtor discharges surety 
under S. 55 (4). (Vol 1) 1914 Cal 162 (163) : 41 Cal 50. 

[25] Although under S. 55, Cl. (4), judgment-creditox 
is given alternative and not concurrent remedies against 
the debtor and ttie surety, still the mere re-arrest of the* 
judgment-debtor does not have the effect of discharging 
the surety. (Vol 18) 1931 Bom 444 (446). 
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[26] Filing false affidavit that judgment-debtor was 
ill and obtaining adjournment may be ground for pro- 
ceeding against surety criminally, but production of judg- 
ment-debtor on the adjourned date discharges his 
liability under the section. (Yol 11) 1924 Rang 347 
(347). 

[27] Surety for judgment-debtor engaging that judg- 
ment-debtor would apply for being declared insolvent 
within 15 days — Judgment-debtor applying within that 
time — Application rejected as not containing all parti- 
culars required by S. 13, Provincial Insolvency Act — 
Still liablhty of surety comes to end. (Vol 18) 1931 Bom 
444 (446). 

[28] Surety for appearance of judgment-debtor — 
Appearance by judgment-debtor and payment of part 
of decree debt and acceptance of such amount by decree 
holder’s pleader — Surety is direharged. (Vol 20) 1933 
Oal 337 (aSSliJclVol 1) 1914 Low Bur 54 (56). 

[29] Surety bond under S. 17 (1), Provincial Small 
Cause Courts Act — Decree set aside and new decree 
passed — Surety cannot be proceeded against under 

S. 145. (Vol 25) 1938 Nag 75 (76) ; I L R (1939) Nag 
371. 

[30] Surety is discharged if decree-holder executes 
decree contrary to his agreement. (Vol 16) 1929 Lah 770 
(771) : 11 Lah 77 ^ (Vol 12) 1926 Lah 652 (655). 

[31] Surety for restitution — ^Decree reversed — Surety 
dying, decree can be enforced against his legal represen- 
tative. (Vol 13) 1926 Sind 294 (295) : 19 Sind L R 165. 

[32] Surety can be proceeded against for liability ac- 
crued before dismissal of execution application. (Vol 26) 
1939 Sind 270 (272) : I L R (1939) Ear 401. 

[33] Where sureties agreed to produce judgment- 
debtor on the fixed date out failed, the closing without 
dismissal of the execution petition does not put an end 
to their liability. (Vol 11) 1924 Mad 241 (241, 242). 

[84] Surety executing bond in favour of decree-holder 

— Judgment-debtor absenting in execution proceedings 

— Warrant against surety — Surety ashing time for 
settlement — Surety ultimately denying his liability — 
Surety held liable to decree-holder, his liability having 
become res judicata. (Vol 17) 1930 Lah 80 (80). 

[35] Surety in case of arrest before judgment ban 
apply for discharge under 0. 38, R. 3, but surety for due 
performance of decree cannot be discharged. (Vol 16) 
1929 Lah 435 (436)*(Vol 18) 1931 Lah 503 (503) ^ (Vol 
14) 1927 Mad 294 (295), 

[36] Contract of surety for appearance of judgment- 
debtor is one of continuing guarantee and is revocable 
by notiee to creditor. (Vol 18) 1931 All 243 (244) ; 62 
All 1014. 

[37] Person becoming bound by oral or written con- 
tract is liable. (Vol 13) 1926 Cal 877 (879) : 53 Oal 515. 

[38] If a consent decree is passed without the know- 
ledge and consent of surety of judgment-debtor, the 
surety is discharged. (Vol 13) 1926 Cal 818 (818). 

6. Execution against surety. — [1] The words 
“in the manner herein provided for the execution of de- 
icrees” in S. 145 refer not to mode of applying for exe- 
cution but to mode of effecting execution in any suita- 
ble manner provided under 0. 21. (Vol 29) 1942 Sind 
334 (135) : I L R (1942) Ear 79 4* (Vol 21) 1934 Oudh 
139 (140) : 9 Luck 534. 

[2] The word “decree” in the operative part of sec- 
tion 146 refers only to els. (a) and (b) and not to cl. (e), 
'to which the word “order” only applies. (Yol 15) 1928 
.Rang 249 (250) : 6 Rang 474. 

[3] Breach of any condition in surety bond em- 
powers Court to proceed against surety even if such 
breach is not mentioned by judgment'^creditor in his 
-execution application. (Vol 23) 1936 Sind 244 (246) ; 30 


[4] Court has discretion to refuse execution against 
surety. (Vol 9) 1922 Bom 340 (341) : 46 Bom 702 ® 
(Vol 12) 1925 Rang 135 (137) : 2 Rang 667. 

[5] Security — Forfeiture is not by way of penalty — 
Benefit goes to creditor and not to Government. (Vol 
23) 1936 Sind 244 (246) : 30 Sind L R 177 (Vol 32) 
1945 Sind 146 (148) : I L R (1946) Ear 116. 

[6] Surety for judgment-debtor incurring penalty- 
under his bond — Amount paid by surety should be cre- 
dited against decree amount only. (Vol 8) 1921 Cal 559 
560. 

[7] In proceedings under S. 145 surety can plead all 
defences open to him as defendant in a suit. (Vol 10) 

1923 Mad 340 (342) * (Vol 12) 1921 Lah 618 (618). 
(Surety can raise plea of fraud ) 4« (Vol 25) 1938 Mad 
215 (216). (Surety is entitled to raise objections to exe- 
cutability.) 

[8] Surety can apply to Court to see whether bond 
has spent itself and become unenforceable, (Vol 30) 
1943 Mad 288 (290, 291) : I L R (1943) Mad 509. 

[9] Surety executing bond cannot raise objection as 
to illegality of bond in execution proceedings. (Vol 23) 
1936 Cal 143 (145) 

[10] Section does not deal with refund of deposit of 
surety (Vol 13) 1926 Lah 544 (544). 

[11] Surety must be deemed to be party to suit as 
well as to decree for purposes of S. 145, and same con- 
siderations which apply to judgment-debtor should 
apply to him as well. (1940) 1940 Nag L Jour 244 (247), 

[12] Decree against judgment-debtor can be executed 
against his surety to the extent of his liability oven if 
his name is not mentioned in the decree. (Vol 23) 19?6f 
Lah 463 (464). 

[13] Warrant issued by one Court — Surety bond 
attest^ by another Court and forwarded to executing 
Court — Section 145 applies and bond can be enforced 
against surety. (Vol 20) 1933 Lah 913 (914) ; 15 Lah 44. 

[14] Suit for declaration and permanent injunction 
— Temporary injunction granted on plaintiff’s execut- 
ing security bond to Court undertaking to make good 
loss occasioned by grant of teinporary injunction — Suit 
dismissed — Bond can be enforced only under S. 151* 
(Vol 20) 1933 Mad 691 (693) : 56 Mad 989. 

7. Extent of surety’s liability [1] Section 145 

applies only to personal liability of surety. (Vol SO) 
1943 P 0 189 (191) : I L R (1944) Ea^P G 16 (P C) * 
(Vol 4) 1917 All 104 (106) : 39 All 225 (Vol 15) 1928 
Bom 42 (48) : 52 Bom 72 iP (Vol 3) 1916 Cal 30 (30) * 
(Vol 21) 1934 Mad 262 (263) : 57 Mad 803. 

[2] Personal liability attaches to surety for costs — 
Liability is not excluded by deposit of money as secu- 
rity. (Vol 19) 1932 Mad 188 (188). 

[3] Surety bond under S. 55 — Extent of liability is 
determined by S. 145. (Vol 4) 1917 Mad 237 (238). 

[4] Surety for appearance is liable personally for 
decree debt, if he undertakes and fails to produce judg- 
ment-debtor in Court on any day of hearing. (Vol 11) 

1924 Lah 490 (491, 492). 

[5] Surety bond stating that A was standing surety 
for B — Bond further stating that A agreed that his 
movable and immovable properties detailed therein 
should be liable — Bond held limited scope of liability 
to properties specified and excluded all personal liabi-' 
lity. (Vol 32) 1945 P C 91 (93) : 72 Ind App 165 : 
ILR (1946) Lah 411 (PC). ((Vol 29) 1942 Lah 6, 
reversed.) 

[6] Section ax^pUes where liability is incurred in- 
dependently of the decree — Liability of surety contain* 
ed in or declared by decree itself — Surety becomes 
judgment-debtor and liable as such. (Vol 15) 1928 Lat 
209 (210) * (Vol 13) 1926 Gal 889 (892) : 54 Cal 1. 

[7] Section 145 does not apply where surety bpijd- 
only gives a charge or creates mortgage over property! 
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(Vol 6) 1919 P 0 65 (59) : 46 Ind App 328 : 22 Oudh 
Cas 212 : 42 AU 158 (P 0) * (Vol 16) 1938 Bom 42 (48): 
52 Bom 72. 

[8] Security bond — Surety undertaking personal 
liability and also charging property as further security 
— Only personal liability and not liability under hypo- 
thecated property can be enforced under S. 145. (Vol 21) 
1934 Oudh 139 (140) : 9 Luck 634 © (Vol 4) 1917 All 
104 (105) : 39 All 225. 

[9] Surety making himself personally liable as well 
as mortgaging property mentioned in bond as security 
for his liability Decree-holder is not obliged to rely 
upon security given by hypothecation — He can rely 
upon personal liability of surety and seek to attach 
mortgaged property on account of that liability. (Vol 18) 
1926 Bom 279 (280) : 60 Bom 339 >5 (Vol 3) 1916 AU 
57 (59, 60) : 38 All 327 (Vol 32) 1945 Cal 193 (194) : 
I L R (1944) 1 Oal 563 ^ (Vol 2) 1915 Cal 533 (538, 
534) (Vol 16) 1929 Lah 393 (394) ^ (Vol 14) 1927 
Mad 416 (418) ^ (Vol 31) 1944 Oudh 264 (265) ^ 
(Vol 4) 1917 Pat 596 (596) : 2 Pat L Jour 197 ^ (Vol 4) 
1917 Pat 489 (489) ® (Vol 16) 1929 Rang 126 (126, 
127) : 7 Rang 362. 

[10] Property given by judgment-debtor as security 
— Property can be realised in execution. (1913) 17 Gal 
li Jour 267 (275, 276, 277) (P B) (Vol 23* 1936 M-id 
589 (591) © (Vol 5) 1918 Mad 442 (442) : 41 Mad 327 ^ 
(Vol 17) 1930 Pat 108 (109, 110) : 8 Pat 801. 

[11] Security bond creating per-onal liability and 
hypothecating property given to executing Court and 
not to any particular individual by surety — Decree- 
holder can move Court to enforce bond against surety. 
(Vol 21) 1934 Lah 138 (139) : 15 Lah 282 (P Bb 

[12] Punjab Courts can in their inherent jurisdic- 
tion proceed against surety’s property whether obligee 
is named or not in the bond. (Vol 15) 1928 Lah 802 
(804). 

[13] Suit for permanent injunction — Application 
for temporary injunction during pendency restraining 
defendant from interfering with plaintiff’s possession 

But defendant given possession during pendency on 
his executmg security bond for mesne profits in case 
plaintiff succeeds in suit — Security bond held should 
he considered as proceeding in Court importing enforce- 
able liability — Court had jurisdiction to enforce liability 
under bond. (Vol 23) 1936 Mad 9-10 (990, 991). 

[14] Decree against principal is decree against surety. 
{Vol 21) 1934 Bom 252 (264. : 58 Bom 485 © (Vol 13) 
1926 Mad 674 (676) : 49 Mad 325. 

[15] Liability of surety is enforceable to the extent 

to which he is personally liable. (Vol 3) 1916 Cal 30 
(30) •$< (Vol 16) 1929 All 905 (906). (Security given by 
person in possession of property and profits, is liable for 
all claims of the decree-holder to the extent of that 
security.) * (1888) 12 Bom 71 (76) (1910) 5 lud Cas 

139 (141) (Oal). (When a surety binds himself to pay 
the amount by which the sale proceeds fall short of 
decretal amount, the sale proceeds mean the whole 
price recovered minm sale expenses and poundage fees.) 

(Vol 16) 1929 Lah 386 (387). (Judgment-debtor’s 
property attached — Price of property entered in supurd- 
nama — No condition in supurd-nama that such price 
only would be recoverable if article lost from supur- 
dar’s custody — Judgment-debtor is not bound by price 
as entered in supurd-nama.)* (Vol 31) 1944 Nag 277 
(277). (Liability of surety is not limited to amount re- 
duced by Debt Belief Court but is to be determined on 
surety bond.) * (Vol 3) 1916 Pat 66 (67). (Bullock at- 
tach^ in execution of Small Cause Court decree — 
Application for setting aside ex parte decree — Certain 
person remaining surety for whole amount — Bullock 
released — Application dismissed — Surety is liable for 


whole amount.) * (Vol 32) 1945 Sind 146 (149) : I L R 
(1945) Kar 116. (Security given — Default made — 
Amount of security is maximum — But final liability is 
determined as per loss suffered.) 

[16] Surety undertaking to pay additional interest 
— Decree-holder is entitled to claim such interest from 


surety. (Vol 14) 1927 Mad 416 (418). 

[17] Father becoming liable as surety for decree 
passed against stranger — Interest of surety’s sons can 
be taken m execution. (Vol 25) 1938 Nag 148 (149) : 
I L R 11939) Nag 536. 

[18] Surety can be proceeded against without using 
coercive measures against judgment-debtor. (Vol 20) 
1933 Nag 287 (288, 289) * (Vol 16) 1929 Lah 205 (206) 

* (1913) 7 Sind L R 19 (20). 

[19] Surety undertaking to pay if principal judg- 
ment-debtors failed — Decree should be first executed 
against the latter. (Vol 14) 1927 Lah 846 (846). 

[20] Partition decree — Judgment-debtor depositing 
certain property in Court, but not whole property — 
Execution against surety — Surety paying full sum 
stipulated in bond — Property produced by judgment- 
debtor should be first applied towards satisfaction of 
decree. (1895) 19 Bom 678 (580, 581). 

[21] Giving of security in no way detracts from right 
of decree-holder to enforce his decree against judgment- 
debtor — Fact that security is given does not take 
away any legal right which decree-holder otherwise has. 
(Vol 5) 1918 Pat 384 (385) : 3 Pat L Jour 176. 

8 Form of surety bond. — [1] Section 145 does 
not require that liability of surety must have accrued on 
an application presented to the Court or on a security 
bond filed in the proceedmgs. (1912) 16 Ind Cas B59 
(860) (Oal). 

[2] Surety bond need not be in writing or in favour 
Court. (Vol 20) 1933 Lah 913 (914) : 16 Lah 44. 

[3] It is not necessary that surety should have 
specifically said in bond that the decree could be exe- 
cuted against him. (Vol 17) 1930 Lah 185 (186). 

[4] Section 145 does not apply to surety bonds exe- 
cuted outside Court. (Vol 20) 1933 All 68 (69) * (Vol 6) 
1919 Mad 813 (815). 

[But see (Vol 22) 1935 Mad 209 (210): 58 Mad 777. ] 

[5] Security bond in favour of decree-holder for 
release of debtor from jail — Release ordered under S. 58 
— Bond must be deemed to be on record and is enforcea- 
ble in execution (Vol 6) 1919 Mad 527 (528). 

9. Liability for restitution — Clause (b). — [1] 
Property attached and placed in custody of supuratdar — 
On failure to return property executing Court has no 
power to proceed against him — Separate suit must be 
brought. (Vol 7) 1320 All 245 (245):42 All 394*(1927) 28 
Puu L R 625 (533). (Supuratdar is not a surety within 
the meaning of S. 145.) * (Vol 7) 1920 Mad 321 (322) 

* (Vol 6) 1919 Mad 649 (649, 650) * (Vol 5) 1918 Nag 
98 (98). 

[2] Section 145 applies only in the case of surety for 
payment of money under Court’s order — Surety to 
produce property attached — Default in producing pro- 
perty Surety bond can be enforced apart from S. 145 

by way of execution. (Vol 13) 1926 Mad 1005 (1006, 
1007) * (Vol 20) 1933 Mad 342 (342) * (Vol 20) 1933 
Mad 219 (220). 


[3] Supuratdar who has given an undertaking to pro- 
duce the goods when ordered by the Court is a surety 
and by such undertaking he becomes liable under 
S. 146. (Vol 18) 1931 All 567 (571) : 54 AU 263 (F B) * 
(Vol 23) 1936 All 555 (557) * (Vol 8) 1921 All 220 (220, 
221) *(Vol 15) 1928 Lah 181 (183)*(Vol 12) 1925 Lah 
412 (413) * (Vol 11) 1924 Nag 258 (262, 263) : 20 Nag 
L B 93. ( (Vol 6) 1919) Nag 23 : 16 Nag L R 178, 
overruled.) 
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[4] Attachment xinder O. 21, E. 43 — Attaching 
officer nsing discretion under O. 21- A*, B. 3 and leaving 
goods with custodian — Obligation imposed upon 
custodian is accessory — But if after attachment Court 
intervenes and directs attaching officer to deliver 
goods to custodian on his furnishing bond, liability of 
custodian is not accessory and he is not surety within 
meaning of S. 145. (Vol 26) 1939 Cal 316 (319). 

10. Limitation. — [1] Surety undertaking to pay on 
failure of decree-holder to recover from judgment-debtor 
— Limitation is governed by Art, 181, Limitation Act. 
(Vol 20) 1933 Oudh 209 (213) ; 8 Luck 4274' (Vol 7) 
1920 Bom 331 (331, 332) : 44 Bom 34. 

[2] Application against judgment-debtor alone saves 
limitation against sureties also. (Vol 9) 1922 All, 481 
(482, 483) : 44 All 748. 

[3] Proceedings taken against judgment-debtor in 
execution of decree or against one of the sureties for en- 
forcing bond in which other is simply impleaded with- 
out any relief being claimed against him, are not steps 
against other surety to enforce bond so as to save limita- 
tion. (Vol 20) 1933 Mad 722 (723, 724). 

[4] Surety for appearance of judgment-debtor — 
Execution petition dismissed for default of decree-holder 
and surety discharged — Application for restoration also 
dismissed — Appeal from order discharging surety — 
Extension of time spent in application for restoration 
cannot be allowed. (Vol 21) 1934 Lah 349 (351). 

11. Notice to surety. — [1] Notice is essential for 
enforeing liability against surety. (Vol 15) 1928 Bang 
249 (251) : 6 Bang 6744* (Vol 25) 1938 Lah 593 (593) : 
I L B (1938) Lah 6244' (Vol 16) 1929 Lah 205 (206)* 
(Vol 12) 1925 Lah 170 (171)4 (Vol 3) 1916 Mad 1078 
(1078, 1079)4! (Vol 18) 1931 Oudh 311 (311)4< (Vol 12) 
1925 Bang 135 (136) ; 2 Rang 6674i (Vol 10)1923 Bang 
26 (26) : 4 Upp Bur Bui 99. 

[2] Notice issued to surety under 0. 38, E. 2, to pro- 
duce jud^ent-debtor — Execution sought to^be issued 
against him on failure — Further notice to show cause 
why execution should not issue is necessary. (Vol 18) 
1931 Mad 828 (829), 

[3] Notice need not be in writing. (Vol 24) 1937 Lah 
772 (776). 

[4] Condition of notice to judgment-debtor before en- 
forcing liability of surety can be waived, (Vol 4) 1917 
Mad 237 (239). 

[5] It is immaterial whether notice is given by the 
Court or by decree-holder, or whether it is given by the 
the Court which passed the decree or by the Court to 
which the decree is sent for execution. (1905) 29 Bom 
29 (34)4 (Vol 25) 1938 Lah 593 (593) ; I L B (1938) 
Lah 624. 


[6] Notice ,to surety by Court under the proviso to 
S. 145, along with the warrant for his arrest is not in- 
valid. (Vol 14) 1927 Lah 131 (132). 

[7] Notice of attachment to surety before actual 
attachment is sufficient. (Vol 24) 1937 Lah 772 (776, 
777). 

[8] Surety undertaking to produce judgment-debtor 
on every date fixed and first &ed date in presence of 
surety and judgment-debtor — JJo specific notice to surety 
to prQduoe on that day is necessary — But notice under 
S. 145, regarding realization of decretal amount is neces- 
sary. (Vol 22) 1935 Lah 145 (146). 

12. Separate suit hy or against surety. — [1] The 
surety is not a party to the suit or to the decree made 
therein nor does he become a party to the execution 
pro^edings until application is made for an order 
against him. He is not a party to the suit within S, 47, 
a/nd S. 145 only makes him a party for a limited 
pmjose/nam^y, for appeal. (Vol 7) 1920 Mad 75 (77) : 
43 Mad a264'(Yol 15) 1928 All 527 (530) ; 51 All 346 * 


(Vol 12) 1925 Lah 552 (553) 4 (1927) 28 Pun L B 625 
(536) 4 (Vol 18) 1931 Bang 206 (207) : 9 Bang 434. 
(Surety cannot file application coming undei* S. 47.) 

[2] Section 145 does not bar regular suit against 
surety. (Vol 26) 1939 Lah 175(176): ILB (1939) Lah 470 
4(Vol 22) 1935 All 373 (374)4 (Vol 15) 1928 Bang 249 
(251) : 6 Bang 474. 

[3] Suit against a supuratdar on ground of damages 
due to his misappropriating the property is barred, 
(Vol 16) 1929 All 266 (266). 

[4] Surety’s property attached and sold in execution 
— Separate suit to set aside the sale lies. (Vol 15) 1^8 
AU 527 (528, 529) : 51 All 346. 

[5] Surety mu^t file separate suit for cancellation of 
bond on gmund of fraud and cannot proceed under 
S. 47. (Vol 7) 1920 Mad 75 (77) ; 43 Mad 325. 

[6] Surety made party to execution proceedings — 
Defence raised and decided — He cannot raise it again 
in separate suit. The principle of res judicata applies. 
(Vol 29) 1942 Nag 107 (108) : I L R (1942) Nag 779. 

I8ee also (Vol 29) 1942 All 260 (260).] 

13. Surety — Who is. — [1] A surety is one who 
takes upon himself, and guarantees the performance of 
an obligation which rests primarily upon another. His 
obligation is an accessory one. (V ol 26) 1939 Cal 316 
(319). 

[2] Commissioner appointed to attach goods and 
asked to keep them in custody — Appointment of watch- 
men by Commissioner — Some of the goods missing 
Watchmen are not liable as sureties. (Vol 20) 1933 All 
385 (386). 

[3] Objector who in his suit for declaration against 
decree-holder undertakes to pay him the decretal 
amount within a particular period is a surety and is 
liable as judgment-debtor in both suits. (Vol 26) 1939 
All 617 (617, 518). 

[4] Amin entrusting property attached in execution 
to supuratdar is not surety within the meaning of 
S. 145. (Vol 22) 1935 All 768 (769). 

14. ‘‘Under an order thereon’* — Cl.(o) [1] 

Order must be enforceable through execution by one party 
against another — Surety for guardian of minor — 
Attachment of property of surety for moneys due to 
minor’s estate — Order of attachment of surety’s pro- 
perty does not fall under S. 145 as it is passed for 
protection of minor’s interests against his own next 
friend. (Vol 6) 1918 Mad 661 (663) : 41 Mad 404 (Vol 
23) 1936 Mad 953 (953). (Suit is the proper means to 
enforce such bond.) 

[2] Words “under an order of the Court” apply- 
equally to payment of money and fulfilment of a 
condition. (Vol 8) 1921 Nag 99 (100). 

[3] Application for stay of execution of decree 
obtained in another suit pending decision of appeal — 
Court ordering that if appellant famished security 
execution would he stayed — Security bond executed — 
Appeal dismissed — Property under bond cannot be 
realized in execution as there is no order capable of 
execution— Separate suit is necessary. (Vol 20) 1933 All 
269 (272) : 55 All 346 (FB). 

[4] Section 145 cannot be extended to apply to 
enforcement of surety bond given in proceedings other 
than suits. (Vol 13) 1926 Sind 35 (36) : 19 Sind L R 
390. 

[5] Proceeding for grant of Letters of Administration^ 
may take form of suit, but is not in fact suit; nor is it 
proceeding consequent on suit — Hence, S. 145 does not 
supply to sureties of administration bond. (Vol 15) 1928 
Bang 249 (250, 252) ; 6 Bang 474. 

[6] Money paid by judgment-debtor into Court — 
Application before disbursement of money to convert 
into Gk)vernment pro-notes is “proceeding consequent” on 
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Section 145 (contd.) 

suit within S, 145. (Vol 20) 1933 Mad 678 (678, 679) : 
66 Mad 687 (FB). 

[7] Section 145 does not apply td surety under 
Guardians and Wards Act. (Vol 13) 1926 Sind 35 (36) : 
19 Sind L E 390. 

[8] Surety under adjustment of application for exe- 
cution of award filed previously in Court can be pro- 
ceeded against in execution under S. 145. (Vol 12) 1925 
■Sind 25 (26) : 17 Sind L E 257. 

SECTION 146— SYNOPSIS. 

1. Application by representative not on record. 

2. Application for execution by or against repre- 

sentatives. 

3. Application to set aside ex parte decree. 

4. “Claiming under*^ — Meaning of. 

5. Person detained in enemy country — Repre- 

sentation, 

'6. Proceeding or application. 

7. Scope. 

1, Application by representative not on record. 

[1] Petition for execution presented by one of the 
surviving coparceners of deceased decree-holder — Pre- 
seintation will not invalidate proceedings before the 
Collector, (Vol 14) 1927 Bom 123 (124, 125) : 51 Bom 
143. 

[2] Legal representative not actually brought on 
record can apply under 0. 9, E. 13. (Vol 12) 1925 
Oudh 370 (371) : 27 Oudh Cas 299. 

2. Application for execution by or against repre- 
sentatives. [1] Order 21, E. 16 is a provision to which 
S. 146 is subject. Transferee of property during 
pendency of a suit cannot apply for execution of the 
decree unless his name is substituted in the suit for his 
vendor. (Vol 9) 1922 Pat 563 (564) © (1912) 17 Ind 
Cas 512 (513) (All). 

‘ [2] Assignment of entire amounts due under promis- 

sory notes for consideration during pendency of suits on 
them — Decrees passed — Assignee can execute them 
under S. 146, though not under 0. 21, E* 16. (Vol 29) 
1942 Mad 21 (22, 23). 

[3] Transferee of a decree is entitled to apply to 
continue execution proceedings already instituted by his 
transferor. (Vol 8) 1921 Mad 599 (603) : 44 Mad 919 
(S’B). 

[4] Purchaser during suit can be proceeded against 
in execution. (Vol 8) 1921 Mad 126 (132). 

[5] Terms of S. 146 are wide enough to enable the 
Court to recognise part transfer of a decree. (Vol 8) 
1921 Mad 599 (601) : 44 Mad 919 (F B). 

[See (Vol 81) 1944 Oudh 280 (280) : 20 Luck 271. 
(There can be no objection to execution by an 
assignee where the whole of the decree which can be 
executed has been assigned and is being executed.) 

[6] Decree-holdor dying during pendency of his 

petition for execution — His legal representative can be 
substituted in petition and be allowed to continue it. 
(Vol 19) 1932 Mad 73 (79): 55 Mad 352 (F B). ((Vol 14) 
1927 Mad 184 : 50 Mad 1, overruled.) •3& (Vol 18) 1931 
Bom 423 (423) (1942) 1942 Oudh W N (B E) 385 

(38^ © (Vol 17) 1930 Sind 283 (284) : 24 Sind L E 
195, 


[7j Execution proceedings, already commenced, can 
be continued after the death of the judgment-debtor by 
substitution of the name of the legal representative in 
place of that of the judgment-debtor in the application 
for execution. There is no need to have a fresh appli- 
cation under O. 21, E. 11 filed. (1910) 34 Bom 142 
(151). 

[8] Decree assigned jointly to more than one person 
— Assignees may be deemed joint decree-holders for 
application of 0. 21, E. 15. (Vol 32) 1945 Bom 380 (381, 
382) : I L E (1945) Bom 463. 

[9] Transferee of property, covered by a decree is not 
entitled to execute the decree without conforming to 
0. 21. E. 16 — Section 146 does not apply. (Vol 9) 1922 
All 98 (99). 

[See also under 0. 21, E. 16.] 

3. Application to set aside ex parte decree — [1] 
Where defendant against whom an ex parte decree has 
been passed dies, his legal representative can apply for 
setting aside the ex parte decree under O. 9, E. 13. 
(1902) 29 Cal 33 (35)© (Vol 10) 1923 All SO (30). 

4. “Claiming under” — Meaning of. — [1] The 
words “claiming under” in S. 146 include a ease where 
the interest of a person has been assigned to or has 
devolved upon another under O. 22, E. 10. (Vol 11) 
1924 Mad 709 (710)© (Vol 6) 1919 Mad 755 (756) : 
41 Mad 510. 

[2] Principle of devolution underlying 0. 22, E. 10 
and S. 146 is same — Person claiming must have right 
to take proceedings. (Vol 21) 1934 Mad 485 (490). 

[3] Party to suit creating mortgage during pendency 
of suit — Mortgagee can appeal from decree passed in 
such suit. (Vol 28) 1941 Mad 245 (245, 246). 

[4] Assignee of interest in suit is competent to pre- 
fer appeal against decree passed in suit. (Vol 6) 1919 
Mad 755 (756) : 41 Mad 610. 

[5] Compromise in partition suit breaking down — 
Simple mortgagee subsequent to suit of share of party 
to partition suit is not necessary or proper party to 
partition suit nor is he entitled to be impleaded either 
under O. 22, E. 10 or S. 146. (Vol 21) 1934 Mad 485 
(488) 489. 

[6] Suit by A against B for recovery of property 
decreed — Pending suit, A^s son 0 acquiring suit pro- 
perty by final partition decree — Appeal by B — 
Application by G to be impleaded as respondent — 
Neither S. . 146 nor 0. 22, E. 10 held could apply. 
(Vol 27) 1940 Mad 876 (877, 878). 

[7] Transfer of preliminary decree — Assignee is not 
a person claiming under decree-holder. (Vol 13) 1926 
Mad 1129 (1129). 

[8] Section 146 contemplates change of title after 

decree — Person acquiring mortgagee rights and obtain- 
ing possession of mortgaged property from under-pro- 
prietor — Long thereafter, arrears of rent falling due 
for certain year and decree passed against under-pro- 
prietoc — Bent decree cannot be executed against mort- 
gagee. (Vol 24) 1937 Oudh 488 (489, 490) : 13 Luck 
554. . . 

[9] Combined effect of S. 154, Oudh Eent Act and 

S. 146, is to render auction-purchaser of under-pro- 
prietary tenure liable to satisfy decree for arrears of 

.rent obtained against original under-proprietor, al- 
though such purchaser is not judgment-debtor on record 
of that decree. (Vol 16) 1929 Oudh 353 (354). 
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Section 146 (conid) 

[10] A sub-mortgagee who is party to a mortgage suit 
is, on general principle of S, 146, Civil P, 0., entitled 
to apply for a final decree for sale, where the original 
mortgagee-plaintifi fails to make such application, as a 
person claiming under him. (Vol 32) 1945 Mad 463 
(465). 

[11] When karta or manager of joint Hindu family 
is alive, co-parceher has no right to sue in his place. 
(Vol 24) 1937 Sind 94 (96) : 30 Sind L B 467. 

[12] Private purchaser cannot continue appeal, with- 
drawn by judgment-debtor, against order under O. 21, 
R. 89. (Vol 11) 1924 Mad 470 (471). 

[13] Puisne mortgagee not a party to a suit on a 
charge cannot apply for setting aside ex-'parte decree 
either under S. 146 or O. 9, B. 13. (Vol 13) 1926 Cal 
1015 (1015). 

5. Person detained in enemy country — Re- 
presentation. — [1] Civil P. C. makes no provision for 
the representation of a person who is stiU alive hy a 
person who intermeddles with his estate. Where, there- 
fore, a defendant is detnined in enemy country, he 
cannot be represented by the intermeddler of his estate. 
Substituted service under 0. 5, E. 20 is the only remedy 
in such a case. (Vol 32) 1946 All 45 (46) : I L B (1946) 
Ah 18. 

6. Proceeding or application. — [1] Proceedings 
contemplated by S. 146 include an appeal. (Vol 6) 1919 
Mad 755 (756) ; 41 Mad 510 ^ (Vol 30) 1943 Mad 381 
(383) : I L R (1943) Mad 702. (Person claiming under 
judgment’ debtor can question the correctness of an 
order passed under O. 21, B. 98 by appeal under S. 47.) 
©(Vol 27) 1940 Mad 16 (16). (Benamid-^r releasing right 
in property claimed by him in suit in favour of real 
purchaser — ^Latter can file appeal against dismissal of 
henamidar’s suit.)© (Vol 5) 1918 Mad 409 (410). (New 
party alleging acquisition of interest taking action after 
decree and before appeal— O. 22, R. 10 does not apply — 
Appeal can however be entertained under S. 146, if 
merits are in favour of appellant.) © (1903) 26 Mad 101 
(103). (Decree-holder appellant dying after hearing of 
appeal but before delivery of judgment — His son ap- 
plying to High Court to be brought on record and be 
allowed to present appeal — Procedure held proper — He 
need not apply to original Court for execution.) © 
(Vol 4) 1917 Oudh 176 (176, 177} (Assignment of in- 
terest between date of decision of first Court and filing 
of appeal — Order 22, R. 10 does not apply — Assignee 
should be allowed to join in appeal under S. 146.) 

[2} A transferee from an auction-purchaser is com- 
petent to apply for possession of the property transferred 
under 0. 21, R. 95 and S. 146. (Vol 6) 1918 All 405 (405): 
40AU216. 

[B] Right to recover mesne profits by way of restitu- 
tion is assignable and the assignee can apply under 
S. 144, Civil P. C. The transfer in his favour can be re- 
cognised under S. 146, though 0, 20 R. 16 may not be 
strictly applicable, (Vol 28) 1941 Mad 480 (480), 

[4] Where decree attached and executed by attaching 
decree-holder is reversed in appeal, restitution proceed- 
ings can be allowed against attaching decree-holder, who 
is representative of o^ginal decree-holder even for 


purposes of restitution. (Vol 17) 1930 Mad 787(788, 789) ; 
63 Mad 796. 

[5] Auction-purchaser in execution of a simple money 
decree is a representative of the judgment- debtor for 
O. 21 B. 98, against whom proceedings can be taken 
under S. 146. (Vol 7) 1920 Mad 943 (944). 

7. Scope. — [1] Section should be interpreted as sup- 
plementing the rules. (Vol j^) 1921 Mad 599 (601) : 44 
Mad 919 (F B)© (Vol 29) 1942 Mad 21 (23). (ExpressidU 
“save as otherwise provided by this Code** should be in- 
terpreted liberally as permitting applications under 
S. 146 whioh do not conflict with the provisions of the 
Code.) © (Vol 21) 1934 Mad 485 (489) (Section 146 is a 
residuary provision, which cannot be resorted to where 
a case falls under a specific provision.) 

[2] Section 146 cannot override 0. 22. (Vol 29) 1942’ 
Rang 15 (17) : 1941 Rang.L R 371. 

[3] Section 146 cannot enlarge S. 73 of the Code. (V ol 
22) 1935 Cal 738 (739). 

[4] Section 146 is not limited only to filing fresh suit, 
or appeal already filed. (Vol 13) 1926 Mad 573 (674). 

[But see (Vol 14) 1927 Mad 607 (508). (Legal repre- 
sentative cannot continue an application already made.)] 

[5] Appellant claiming substitution in deceased 
plaintifi’s place under plaintifi’s living daughter — Ap- 
pellant held could apply for substitution of daughter’s 
name but not for his own. (Vol 23) 1936 Pat 123 (125) : 
15 Pat 82 ©(Vol 12) 1925 Mad 1166 (1166, 1167). 
(Deceased’s heirs not brought on record — ^Assignee from 
heir cannot apply under 0. 22, E. 10.) 

[6] Assignment of interest during period intervening 
between date of trial Court decree and filing of appeal — 
Assignor cannot file appeal — Nor can assignee be made 
appelant at the time of hearing of appeal. (Vol 22) 1935 
Lah 119 (120). 

[7] Pauper plaintiff dying pendente Ute — Heir im- 
pleaded as legal representative — Heir himself not pauper 
— Heir can be dispaupered under 0. 33, R. 9 read with 
B, 146, (Vol 18) 1931 Mad 324 (324, 325). 

Section 147 — Note 1 

[1] The section enacts the substantive rule that a 
minor shall be bound by a compromise entered into by 
his guardian with the leave of the Court. See Notes on 
S. 147, A, I. R, Commentaries on Civil P. 0. and also 
0. 32, R. 7. 

[2] The leave of the Court must be expressly given. 
(1906) 28 All 585 (588, 589) : 9 Oudh Oas 219 : 33 Ind 
App 128 (P C). (Case under old Code), 

[3] Section 147 does not place consent decrees ob- 
tained against minors on higher footing than decrees 
obtained after contest — Consent decree against minor can 
be avoided in same manner as contested decrees in spite 
of S. 147. (Vol 33) 1946 Lah 233 (287) (F B). 

[4] Minor can avoid a decree passed against him on 
the ground of gross negligence on the part of his guar- 
dian ad litem, even if he has not succeeded in proving 
fraud or collusion. (Vol 33) 1946 Lah 233 (234, 242) 
(F B). { (Vol 26) 1939 Bom 66 : I L R (1939) Bom 340 
(F B) diss. from; (Vol 29) 1942 Lah 205 : 1 L R (1943) 
Lab 113 held not correctly decided; Case law discussed.) 

[5] See also O. 32, R. 7. 
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Enlargement of time, 158- Where any period is fixed or granted by the Court for the doing 

of any act prescribed or allowed by this Code, the Court may, in its discretion, from time to time, 
enlarge such period, even though the period originally fixed or granted may have expired. 

[R. S. C,, Order 64 Rule 7.] 


SECTION 148 — SYNOPSIS. 

1. “Where any period is fixed or granted by 
Court.” 

2. Extension of time fixed by decree. 

3. Extension of time fixed by consent decree. 

4. Extension of time fixed by award. See Notes 

on S. 28, Arbitration Act, 1940. 

5. “Act prescribed or allowed by this Code.” 

6. Discretion of Court. 

7. Implied extent ion of time. 

8. Court to which application for extension 
should be made. 

9. Appeal. 

10. Revision, 

1. “Where any period is fixed or granted by 
Court.” — [1] The Registrar of a Small Cause Court 
cannot make an order under S. 148 for extension of 
time. (1911) 13 Cal L Jour 78 (82). 

[2] Section 148 applies only where period is fixed by 
Court. It does not apply when period is fixed by law. 
(Vol 19) 1932 Mad 112 (113). 

[3] Court cannot extend period of one month prescri- 
bed by S. 55 (4), Civil P. 0. even under S. 148. (Vol 13) 
1926 Mad 689 (690). 

[4] Period under 0. 21, E. 85 cannot be extended. 
(Vol 19) 1932 Cal 126 (130) : 59 Oal 117. 

[5] Limitation for application for restoration of suit 
dismissed for default cannot he extended. (Vol-6) 1919 
Pat 543 (544) : 4 Pat L Jour 428. 

[6] Period of thirty days prescribed by O. 21, B. 92 
cannot be extended. (Vol 21) 1934 Lab 875 (876) 
©(Vol 4) 1917 Pat 344 (344) : 2 Pat L Jour 164 ©(Vol 
21) 1934 Pe>h 25 (26), (Period fixed by Art. 166, Limi- 
tation Act cannot be extended ) ©(Vol 20) 1933 Rang 8 
(9). (Period fixed for deposit under 0. 21, E. 89 cannot 
be extended.) 

2. Extension of time fixed by decree. — ^[1] The 
general principle enacted in the section is that where 
time is granted by an order of the Court for doing any 
act prescribed or allowed by the Code, it can be extended 
by the Court. (Vol 1) 1914 All 55 (66) : 36 All 77. 
(Order for setting aside e£C parte decree on payment of 
costs within a fixed period )© (Vol 10) 1923 Oal 612 
(614). (Time for additional court-fee.)© (Vol 19) 1932 
Lah 235 (236). (Order of remand directing payment of 
additional court-fee within certain time — Time can be 
extended.) (Vol 23) 1936 Oudh 56 (58) ; 11 Luck 567 
(Lease for running mill owned by company in liquida- 
tion — Money to be deposited by lessee within fixed 
period, not deposited — Court can extend time under 
S. 148.)© (Vol 11) 1924 Lah 222 (222) (Do.)© (Vol 5) 
1918 Mad 638 (639) (Do.). 

[2] The jurisdiction with which a Court is invested 
by provisions of S. 148 in the matter of enlargement 
of time is restricted to cases where time for doing an 
act is fixed by the Court, otherwise than by its decree. 
Where time is fixed or granted by a decree it cannot be 
extended by the Court. (Vol 15) 1928 Oudh 32 (33) : 
2 Luck 426© (Vol 21) 1934 Cal 21 (22)© (Vol 19) 1932 
Mad 223 (223)© (Vol 3) 1916 Mad 694 (695) : 39 Mad 
’676© (Vol 2) 1916 Mad 69 (70). (Decree directing deli- 
very of property by plaintiff to defendant on payment 
of certain amount.)© (Vol 21) 1984 Nag 109 (110, 111) : 
80 Nag L R 258, (Application to extend before decree — 
Court must consider it — Omission to consider through 
mistake — Mistake must be rectified though decree be 
required to be re-opened — Party should not suffer for 
Court’s negligence.)© (Vol 6) 1918 Nag 66 (66, 67): 


15 Nag L R 39© (Vol 10) 1923 Oudh 16 (17)© (Vol 22) 
1935 Rang 341 (343). (Court cannot extend time for 
payment of instalment of decretal amount.) 

[3] 'Decree by trial Court directing that plaint shall- 
stand rejected if certain act is not done within time 
prescribed — Appeal by party without doing act — Appel- 
late Court can extend time and suspend order made by 
lower Court by arranging decree under 0. 41, R. 32^ 
(Vol 26) 1938 All 150 (150, 151). 

[4] Once a decree is signed it cannot, under 0. 20, 
R. 3, be altered or added to, save under S 152 or on 
review. S. 148 cannot nullify this rule. Section 148 
therefore does not apply to decree or order of final 
character made by Court but applies only to acts pre- 
liminary to or during course of trial of a case before 
the final order is actually made. (Vol 27) 1940 Cal 275 
(276) © (Vol 23) 1936 All 477 (478). (Suit dismissed for 
default restored on condition payment of costs to- 
opposite party within particular time — Application for 
restoration to stand dismissed if costs not paid within 
period fixed — No payment made within time — Court 
ceases to be seized of matter and cannot extend period 
for payment under S. 148.) © (Vol 20) 1933 All 262 
(264) : 55 All 326 (E B) (Time given for production of 
document by remand order can be extended under 
S 148, such order not bemg final order; affirming 
(Vol 20) 1933 All 261 on Letters Patent appeal.)©(Vol 20) 
1933 All 157 (158). (Suit to redeem usufructuary mort- 
gage — Preliminary decree passed conditional on plaintiff’s 
depositing certain amount in Court within six months 
— In default suit to stand dismissed — No payment 
within time — Court held did not intend to pass final 
decree concluding suit and consequently it could extend 
time.) © (Vol 18) 1931 All 318 (319). (Decree ordering 
possession in favour of plaintiff— If deficit court-fee not 
paid within time fixed suit to stand dismissed — Default 
by plaintiff — Court is deprived of jurisdiction to extend 
time.) © (Vol 5) 1918 AU 98 (99) : 40 All 579. (Dis- 
senting from (Yol 4) 1917 All 164 (165) which held, 
that where a decree is passed for possession condi- 
tional on the plaintiff’s paying a certain sum within 
one month of the date of the decree, the Court which 
passed the decree has jurisdiction to extend the 
time.) © (Vol 26) 1939 Cal 681 (581, 582) : I L R 
(1939) 1 Oal 468 © (Vol 26) 1939 Oal 309 (309). 
(Application to set aside sale panted subject to appli- 
cant’s depositing amount within certain period — Appli- 
cation to stand rejected on default — Upon applicant’s 
failure to comply with order, Court has no jurisdiction 
to extend time for making deposit — S. 148 does not 
apply.) © (Vol 8) 1921 Lah 6 (7) (F B) © (Vol 28) 1941 
Mad 706 (706, 707). (Order that in default of payment 
of certain sum within specified time, appeal would 
stand dismissed — Default m payment due to error of 
Court’s officer — Apphoation for extension of time — 
Court has no power to extend time under S. 148 but it 
can do so under S. 151 for ends of justice.) © (Vol 15) 
1928 Mad 154 (167). (Order allowing application passed 
on certain condition providing dismissal if condition 
not fulfilled within time allowed — Condition not 
fulfilled — No further order is necessary to effect dis- 
missal - — ' Time cannot be extended.) © (Vol 18) 1926 
Mad 1059 (1060) ©(VoUS) 1926 Mad 133 (134) ©(1932) 
1932 Mad W N 655 (669). (Order “security to be fur- 
nished on or before 4th February 1927, failing wbieh 
appeal will be rejected” cannot be _construed as final 
—Court can extend time under S. 148.) ©(Vol 13) 1926 
Nag 44 (47) ; 21 Nag L R 111. (Court can extend time 



«00 


[THE CODE OF] CIVIL PBOCEDURE, 1908 


CS. 1483 


‘Section 14S ( conid») 

for payment of money antecedent to tlie passing of decree 
under S. 148) ^ (Vol23) 1936 Oudli 125 (125, 126, 128): 
11 Luck 241. (Application for restoration of an appeal 
dismissed in default allowed on condition of applicant 
depositing or paying to the opposite party certain sum 
■within specific date — On failure to pay, appeal to stand 
dismissed — Failure by applicant — Couirt has no jurisdie- 
.tlon to extend time.) 16) 1928 Oiidh 492 (493). 

(Decree for pre-emption — Plaintifi to pay certain amount 
within fixed period — Plaintiff unsueesssfully appealing 
against decision—No prayer to Appellate Court to extend 
time — Plaintiff trying to deposit money after expiry of 
period — Court not accepting — Court is not bound to 
extend time as S. 148 relates only to proceedings antece- 
dent to the passing of the final decree.) ©(Vol 11) 1924 
Oudh 330 (331), (Time fixed by decree which has be- 
-come final cannot be extended.) SiCVol 11) 1924 Oudh 
179 (179). (Section 148 does not apply after final decree 
,is passed.) S<(1941) 1941 Pat W N 516 (519). (Suit to 
. stand dismissed if court-fee not paid within date fixed 
— Order is final — Court becomes functus officio — 
'Time for paying court-fee cannot be extended.) 
(Vol 27) 1940 Pat 50 (51, 52). (Court can extend 
time fixed by its decree when decree is not final.) 

[6] The Court should not insert contingent clauses, 
like “the suit shall stand dismissed if deficient court-fee 
is not paid within 16 days” in the decree. The proper 
.course is to fix the time and after its expiry make the 
decree final dismissing the suit. (Vol 21) 1934 Nag 309 
(111): 30 Nag LR 258. 

[6] Section 148 does not apply to decrees in pre- 
•emption suits and the Court cannot extend the time fixed 
-by the pre-emption decree for payment of the purchase 
money. (Vol 11) 1924 Lab 359 (359)'$< (1918) 35 All 
582 (686)© (1912) 10 All L Jour 520 (621)© (Vol 10) 
1923 Lab 162 (168) © (1911) 1911 Pun L R No. 22 p. 
135 (136)©(Yoi 10) 1923 Nag 210 (211): 19 Nag L R 8© 
(Vol 21) 1934 Oudh 17 (17, 18) : 9 Luck 215© (Vol 7) 
1920 Oudh 25 (29) : 23 Oudh Cas 254© (Vol 2) 1915 
Oudh 197 (197, 198). (Even when application is made 
.before expiry of time fixed by decree, time cannot be 
extended). 

[But see (Vol 3) 1916 Pat 268 (269) : 1 Pat L Jour 
92.] 

[7] Purchase-money due under a pre-emption decree 
was to he paid by the 10th December. Money was remit- 
,tedby the 5th but it was not paid by the post office until 
the 6th January, Held that, the delay not being due to 
any fault of decree-holder, Court could extend time. 
<1913) 1913 Pun L B No. 53 page 208 (209) : 1913 Pun 
Be No. 60. 


. [8] Pre-eruption suit — Conditional decree on pay- 
ment of certain sum within certain time passed — Appeal 
within time for payment preferred — Appellate Court 
rcan extend time lor payment under 0. 41, B. 32 
.(Vol 15) 1928 Oudh 32 (33) : 2 Luck 425, 

[9] Trial Court cannot extend time fixed by its pre- 
.emption decree for payment of the purchase money. 
Appellate Court can do so by its decree and not by an 
interlocutory order under S. 148. (Vol 31) 1944 Pesh 
„22 (23). ' 


[10] The^ Court, either original or appellate, has n< 
, power to extend the time fixed for payment while decree 
performance of a contract of sale. (Vol 4 
1917 Mad 838 (838). 

. [11] Redemption suit — Court can extend time fixei 
m dMiee for payment of decretal amount only unde 

1^8. (1912) 34 All 38: 
(390) © (1910) 7 Ind Cas 36 (38) (All). 

_ [But see (Vol 2) 1915 Low Bur 100 (lOl). (Section 14i 
gives Court power to enlarge period of redemption if i 
.thinks fit.)] 


[12] Plaintiff in whose favour conditional decree was 
passed neither fulfilling condition within time allowed 
nor applying for extension — Plaintiff cannot execute 
decree. (Vol 11) 1924 Rang 375 (376). 

3. Extension of time fixed by consent decree. 

[1] A Court can extend the time fixed in a consent 
decree for the doing of an act directed thereby where 
time is not of the essence of the contract of compromise. 
(Vol 8) 1921 Cal 356 (358,359) © (Vol 6) 1919 Cal 68 
(69) © (Vol 16) 1929 Nag 164 (169) : 25 Nag L R 110. 
(Section 148 is no bar to extending time in compromise 
decree with independent and separately enforceable 
terms.) © (Vol 10) 1923 Nag 88 (90) © (Vol 12) 1925 
Pat 691 (692). (Date of payment of decretal amount 
fixed by consent of parties — Sale to be cancelled on 
payment of money agreed — Time is essence of the 
compromise and cannot be extended by the Court.) 

[But see (Vol 16) 1929 All 666 (666, 667). (Consent 
decree on condition that if defendant deposited certain 
amount within certain time suit shall stand dismissed 
or else it shall stand decreed — Defendant depositing 
amount but after period fixed — Court cannot extend 
time for making deposit as decree is final.) © (Vol 27) 
1940 Mad 817 (818). (If a time stipulated, in a compro- 
mise decree, for the performance of an obligation is an 
essential part of the terms of the contract, embodied in 
the decree, and not a mere threat of a penal nature, 
there is no power in the Court to make a new contract 
for the parties fixing some other time.) © (Vol 21) 1934 
Oudh 44 (45) ; 9 Luck 387. (Court cannot under S, 148 
enlarge time fixed by a decree. The same rule applies to 
time fixed for payment of mortgage-money by a com- 
promise mortgage decree.) © (Vol 20) 1933 Pat 563 
(563, 664) : 13 Pat 1. (XJnder S, 148 Court cannot 
extend time fixed for payment in a compromise decree 
as the payment is not an act prescribed or allowed by 
the Code.)] 

4. Extension of time fixed by award. — See 
Notes on S. 28, Arbitration Act, 1940. 

5. “Act prescribed or allowed by this Code.” 
— [1] The words “act prescribed by this Code” in S.148 
refer to those matters, which, by the Code, are ordered 
to be done within a certain time. In those matters 
the Court has discretion under S. 148 to extend the 
time. (Vol 17) 1930 Pat 279 (280) © (Vol 20) 1933 Cal 
20 (21). (Appellate decree allowing amendment of 
plaint on condition 'of payment of additional court-fee 
and costs of defendant — Time extended for both — Order 
is correct as to former though not so as to latter). © 
(Vol 21) 1934 Lab 424 (425). (Counsel presenting appeal 
with insufficient stamp without any hona fide mistake 
— Extension of time cannot be granted.) ©(Vol 20) 1933 
Mad 563 (564). (Order of stay of delivery of possession 
conditional on payment of kist and rent by certain date 
made under inherent powers under S, 151 — S. 148 
applies.)© (Vol 12) 1926 Pat 163 (154). (Time fixed for 
payment of costs on payment of which appeal was 
accepted cannot be extended as payment is not an act 
directed by the Code), 

[2] Following are the provisions fixing time for doing 

an act under the Code : — S. 55 (4); S. 143; 0. 6 B. 18; 
O. 7 R. 11 (b) and (c); 0. 8 B. 9; 0. 9 B. 9; O. 9 R. 13; 
O. 21 R 17; 0. 23 R. 1; 0, 25 R. 1; 0. 41 Rr. 3, 10, 
19, 21 and 26; and 0, 47, R. 7 (2). ^ 

[3] Insolvency Court can extend time fixed for 
applying for discharge even after the expiry of the 
period originally fixed. (Vol 12) 1925 Lab 416 (416). 

[4] Court has no power under S, 148 to extend time 
■ fixed for making deposit provided under S‘. 174, Bengal 

Tenancy Act. (Vol 27) 1940 Cal 275 (276) © (Vol 26) 
1939 Cal 30 (31, 32). 

[5] Section 148 does not authorise the Court to grant 
extension of time for doing an act prescribed by Prg- 
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149, Where the whole or any part of any fee prescribed for any document by the law for the 
Powei' to make up time being in force relating to court-fees has not been paid, the Court may, 
deficiency of court-fees, jn its discretion, at any stage, allow the person, by whom such fee is payable, 
to pay the whole or part, as the case may be, of such court-fee ; and upon such payment the docu- 
ment, in respect of which such fee is payable, shall have the same force and effect as if such fee 
had been paid in the first instance, 

[1882 cf. S. 682A.] 


Section 148 (contd,) 

vincial Small Cause Courts Act e. g. giving security or 
making deposit under S. 17 of that Act. fVol 7) 1920 
Pat 111 (112). 

[6] Section 148 does not apply to the extension, of time 
for deposit of printing charges under E. 13, Oudh Rules 
of Practice (Vol 6)19l9 Oudh 183(184): 22 Oudh Gas 13. 

Discretion of Court [1] The poorer to en- 

large time under S. 148 is discretionary. (Vol 25) 1938 
Mad 542 (643). 

^ [2] The Appellate Court should not interfere 'with the 
discretion of the lower Court under S. 148 except in 
extreme cases. (Vol 12) 1925 Pat 299 (302) : 4 Pat 190. 

[3] Partition suit with prayer to set aside alienation 
—Pinal decree of High Court putting plaintiff in posses- 
sion of share of property conditional on making deposit 
of certain amount and on failure to do so, suit to be 
dismissed — Amount not deposited deliberately within 
time allowed by trial Court and suit dismissed — Appel- 
late Court cannot interfere with exercise of discretion 
by trial Court and grant further time. (Vol 21) 1934 
Mad 82 (84). 

[4] I^itigants who are guilty of gross laches and who 
refuse to comply with the orders of the Court ought to 
be shown no indulgence under S. 148. (Vol 6) 1919 Pat 
543 (646) : 4 Pat L Jour 428. 

[6] The discretion conferred by S. 148 of the Code 
cannot be arbitrarily exercised in matters to which the 
rules of limitation apply, and in which, by those rules 
the Court can only extend the time after a proper judi- 
cial consideration of the cause shown under S. 3 or the 
fraud established under S. 18, Limitation Act, A Court 
arbitrarily granting an application for r^toration of a 
suit long after the pbriod of limitation has expired acts 
without jurisdiction and its order is open to revision. 
(Vol 6) 1919 Pat 643 (544, 545); 4 Pat L Jour 428. ((Vol 5 
1938 Pat 390 ; 3 Pat L Jour 376 distinguished.) 

7. Implied extension of time. — [1] Where an 
application for execution was made just within the 
limitation period but was returned by Court for amend- 
ment of certain formal defects within a certain time 
and the application after amendment was re-filed after 
that time and beyond the limitation period, with a 
prayer that the delay might be excused in view of the 
circumstances stated therein and the Court accepted and 
acted upon the application, it was held that the Court 
had in effect enlarged the time in the exercise of its 
discretion under this section. (Vol 3) 1916 Cal 356 (357). 

8. Court to which application for extension 
should be made. — [1] An Appellate Court only can 
modify the terms of the decree after it is appealed 
against and it is only that Court that can extend time 
fixed for execution or suspend the order made in it. 
(1910) 37 Cal 548 (550). 

[2] Where an appeal has been dismissed the trial 
Court can enlarge the time fixed by the order appealed 
ffbm. (Vol 22) 1935 Rang 500 (501). 

9. Appeal. — [1] No appeal lies from an order under 

S. 148. (Vol 10) 1923 Lah 162 (163) ® (Vol 22) 1935 
Rang 600 (501). 

[2] Under S, 148, Court cannot extend the time fixed 
by the pre-emption decree for payment of the purchase 
money. An order extending time fixed for payment 


comes under S. 47 and is appealable as a decree. (1912) 
10 AU L Jour 520 (521). ' 

10. Revision. — [1] A revision lies against an 
order* dismissing an application under S 148 for exten- 
sion of time fixed for payment under the terms of a 
decree. (Vol 11) 1924 Oudh 330 (330). 

[2] Order under S. 148 without jurisdiction — Court 
should not refuse to interfere in revision merely on 
ground of hardship to person adversely affected. (Vol 28) 
1941 Mad 706 (706). 

SECTION 149— SYNOPSIS 

1. Applicability and scope. 

2. Payment of court-fees after the period of limi- 

tation . 

3. “Any document,” 

4. “For the time being in force.” 

5. Discretion of Court. 

6. “Whole or any part of any fee.” 

7. “At any stage.” 

8. Power of appellate or revisional Court to 
interfere with the discretion of the lower 
Court. 

9. Memoranda of appeals. 

10. Application for leave to sue as pauper. 

11. Power to call for court-fees after judgment is 

pronounced, 

12. Extension of time by admission Court. 

13. Revision. 

14. Review. 

1. Applicability and scope. — [1] Section 6 of Court- 
fees Act does not bar application of S. 149. (Vol 28) 
1941 Nag 220 (221) ;I L R (1941) Nag 467. 

[2] Section 4, Court- fees Act, cannot be nullified by 
S. 149. (Vol 4) 1917 Pat 26 (27) : 3 Pat L -lour 74. 

[3] Section 149 does not control 0 7, R. 11. (Vol 4) 
1917 Lah 377 (378 j ; 1917 Pun Re No. 27, 

[4] Payment of court-fee after presentation of plaint 
— ^Plaint takes effect as if presented with full court-fee 
on date of its first presentation— No question of limita- 
tion arises where plaint as originally filed is within time. 
(Vol 27) 1940 Mad 934 (936) * (Vol 24) 1937 Lah 111 
(112) * (Vol 23) 1936 Lah 664 (666) * (Vol 20) 1933 
Lah 698 (598, 599) : 14 Lah 312. (Proper court-fee not 
affixed in appeal filed in time — Court giving time for 
making up court-fee — Dismi'-sal of appeal as being 
time-barred for not having affixed proper court-fee at 
time of presentation is wrong.) * (Vol 19) 1932 Lah 21 
(22) * (Vol 25) 1938 Mad 560 (562) ® (Vol 3) 1916 Pat 
136 (137, 138) : 1 Pat L Jour 420. 

2. Payment of court-fees after the period of limi- 
tation. — [1] Appeal pret-euted on unstamped or insuffi- 
ciently stamped paper — No order granting time passed 
under S. 149 — Presentation of appeal is not valid pre- 
sentation. (Yol 25) 1938 Mad 316 (317) 4'(Vol20) 1938 
Cal 796 (797). 

[2] Suit presented to Senior Sub-Judge being officer 
for distributing plaints — Plaint being insufficiently 
stamped he called upon plaintiff to make up deficiency 
within certain time — Deficiency made up but at such 
time when suit was barred by time and plaint then sent 
to proper Court — Suit having reached trial Court pxo- 
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perly stamped, fact of Senior Subordinate Judge extend- 
ing time to make up deficiency, though not authorized 
to do so, held -was immaterial — Suit held to be in time. 
(Vol 24) 1937 Lah 392 (393). 

[3] Court calling upon plaintiff to pay deficient court- 
fee -within certain time — Plaintiff failing to do so — 
Deficiency made good after period of limitation — Suit 
will be barred. (1911) 13 Gal L Jour 78 (80), 

[4] Plaint presented within limitation — Deficiency 
in court-fee^made good beyond limitation — Court ac- 
cepting same — Court must be deemed to have granted 
time by such acceptance. (Vol 24) 1937 Lah 111 (112) 
•KlVol 21) 1934 Lah 701 (703) *(Vol 7) 1920 Pat 170 
(170). 

3. “Any document.” — [1] Section applies to an 
application to set aside an award. (Vol 15) 1928 Sind 87 
(88) : 23 Sind L R 91. 

[2] Section 149 applies to written statement claiming 
set-off. (Vol 22) 1935 Pat 110 (111). 

4, “For the time being in force.” — [1] Court- 
fee payable according to the law “for the time being in 
force” must mean the court-fee payable according to 
the scale which was in force when the document was 


filed. (Vol 19) 1932 Oudh 343 (344). 

5. Discretion of Court. — [1] Court will not 
exercise its discretion under S. 149 unless it is statisfied 
that some grounds exist for the exercise of its discretion 
and a hona fide mistake has been made in the valu- 
ation. (Vol 5) 1918 Cal 193 (194)© (Vol 19) 1932 Cal 
482 (484, 485) : 59 Cal 388. (Memorandum of appeal 
deliberately stamped insufficiently should be returned 
forthwith.) © (Vol I) 1914 Cal 736 (736) : 41 Gal 1092 
© (1913) 21 Ind Oas 866 (867) (Cal). (Regular appeal 
filed as miscellaneous appeal with Es. 2 stamp owing to 
hona fide mistake.) © (Vol 21) 1934 Lah 424 (425). 
(Counsel presenting appeal with insufficient stamp — 
Mistake pointed out but counsel persisting that court- 
fee paid was adequate — Question being simple one — 
Mistake is not hona yi<2e.)©(Vol 13) 1926 Lah 609 (610). 
(Appellant misled by error of Court and paying insuffi- 
cient court-fee due to hona fide mistake is protected.) 
© (Vol 12) 1925 Lah 246 (246). (Deficit court-fee made 
up after, limitation — Deficiency caused unintentionally 
— Limitation bar was excused.) © (Vol 11) 1924 Lah 
025 <(327). (Insufificiency of court-fee brought to the 
notice of appellant’s pleader while filing the appeal — 
Deliberate refusal to pay — No extension should be 
allowed.) © (Vol 10) 1923 Lah 629 (630)©(Vol 10) 1923 
Lah 309 (309). (Deliberate under-payment — Time should 
not be extended for supplying deficiency.) © (Vol 10) 
1923 Lah 135 (137). (Deficient court-fee paid on memo- 
randum of appeal owing to 6owa fide mistake-— Time 
can be extended.) © (Vol 9) 1922 Lah 440 (441). (No 
hona fide mistake — - Time cannot be extended.) © (Vol 
8) 1921 Lah 43 (43) © (Vol 7) 1920 Lah 92 (93) : 1 Lah 
234. (In case of deliberate attempt to avoid or defer 
payment as much as possible no time to pay deficit 
court-fee can be granted:) © (Vol 6) 1919 Lah 280 (281): 
1919 Pun Re No. 10 © (Vol 6) 1919 Lah 62 (63)©(1936) 
38 Pun L E 262 (263) © (Vol 16) 1929 Nag 294 (295). 
(Appellant not oaring to find out proper court-fee pay- 
able on memorandum of appeal — Discretion cannot be 
exercised.) © (Vol 16) 1929 Pat 731 (732) : 8 Pat. 906. 
(Appellant paying deficient fee— -Court may not allow to 
make up deficiency in case there is no doubt or honest 
to comply withsJaw.) © (Vol 9) 1922 Pat 56 (56) 
©•(Vol 4) 1917 Pat 26 (27) : 3 Pat L Jour 74. (Appel- 
lant deliberatdy paying insufiaeient court-fee.) © (1923) 
73 Ind Gas 788 (791) (Pesh). 

[^t see (Vol 1) 1914 Bom 249 (250, 251) : 38 Bom 
41 . (Concession in, S. 149 is not restricted to cases of 


hona fide misunderstanding of law as to valuation — 
Court should have free discretion in matter.) 

[2] Under S. 149 Court has judicial discretion to 
grant time to make good deficient court-fee. (Vol 28> 
1941 Oudh 30 (31). 

[3] Discretion under S. 149 should be exercised in 
favour of litigant except in cases of contumacy or posi- 
tive mala fides. (Vol 25) 1938 Lah 361 (365) (F B). 

[4] Appeals without proper court-fee accepted by 
Court wathout objection — Question of court-fee not free 
from doubt — No deliberate attempt to avoid payment — 
Bold time could be allowed to pay proper court-fee, 
(Vol 22) 1935 Lah 448 (450) : 17 Lah 122. 

[5] Court-fee on objections to award not paid through 
inadvertence, owing to hona fide mistake of party’s 
counsel — Requisite court-fee paid at earliest opportunity 
— Court should accept it under 8. 149, (Vol 24) J.937 
Lah 276 (276). 

[6J Appeal filed within time on insufficient stamp on 
basis of valuation of suit — Appellant making good 
deficiency within time allowed but after limitation — 
Appeal is not barred — Delay can be condoned under 
S. 149. (Vol 24) 1937 Lah 688 (688). 

[7] Memorandum of appeal insufficiently stamped 
accepted by Court by inadvertence — Appellant appear- 
ing to have made honest attempt to comply with law 
— Court may allow time to make up deficiency. (Vol 26) 
1939 Pat 83 (85) : 17 Pat 687. 

[8] Permission to deposit deficit court-fees must he 
giveit by the Court after considering the circumstances 
of the case and the reason for not filing the complete 
court-fee in the first instance. (1921) 60 Ind Oas 493 
(495) (Pat)©(1911) 13 Cal L Jour 78 (83) © (Vol 7) 1926 
Pat 818 (820). 

[See (Vol 26) 1938 Nag 322 (323). (Substantial court- 
fee paid m time — Discretion to grant extension is matter 
for the Court — No question whether there was sufficient 
cause for failure.)] 

[9] Inability to raise money is not sufficient ground 
for permitting payment of deficit court-fee. (Vol 21) 

1934 Cal 659 (660) : 61 Cal 663 © (Vol 6) 1919 Lah 
252 (253). (Poverty is not sufficient ground.) © (Vol 22) 

1935 Rang 336 (339) : 13 Rang 50. 

ISee (Vol 28) 1941 Oudh 30 (31, 32). (Application 
showing no reason for grant of time but merely stating 
that applicant had not got amount of necessary court- 
fee without offering explanation — Refusal to grant time 
held justified.)] 

[10] Discretion under 8, 149 should not be exercised 
in favour of litigant who does not show "reasonable 
diligence in prosecution of case. (1918) 1913 Pun L R 
No. 130, p. 464*: 1913 Pun Re No. 55. (Appeal waa 
filed with deficient court-fees, on a certain date and the 
deficiency was made up ‘one year after — Held, the 
appeal should be dismissed.) © (Vol 23) 1936 Lah 935 
(936). (Deficient court-fee — Application for extension, 
of time to make up deficiency not made till after about 
7 months after its discovery — Appeal barred during 
that time — Mistake of counsel not hona fide — No ex- 
tension should be granted.) © (Vol 18) 1931 Lah 343- 
(343). (Question of insufficient court- fee brought to- 
notice of party — Deficiency not removed — No more 
time for making up deficiency can he granted.)© (1932) 
33 Pun L R 187 (188). (Value of suit raised at the 
instance of a party — Deficiency in court-fee brought to- 
his notice — Court fees not paid for a long time — Exten- 
sion of time for making up the deficiency will not be 
granted.) © (Vol 30) 1943 Pesh 43 (45). (Court-fee not 
paid in first instance through negligence — Time held 
could not be extended.) 

[11] Difficulty in procuring necessary court-fee is^ 
sufficient cause for delay, (Vol 4) 1917 Pat 26* (27) : 3< 
Pat L Jour 74 © (Vol 11) 1924 Pat 663 (663, 664) i 3- 
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Pat 387 , (Court-fee stamp not filed in time because of 
Stamp Vendor having no stamp — ^Time was extended.) 

[12] Insufficient court-fee on memorandum of ap- 
peal according to old practice — Change of practice — 
Deficiency made up — Time was extended. (Vol 16) 
1929 Lah 748 (748). 

[13] Amount of court-fee controversial — Appellant 
showing reasonable cause for not paying requisite court- 
fee — Time should be extended. (Vol 17) 1930 ^Lah 24 
(26). 

6. “Whole or any part of any fee.’’ — [1] Discre- 
tion under S. 149 is given to Court even where no part 
of court-fee has been paid. (Vol 16) 1929 P G 147 (148) : 
56 Ind App 232 : 10 Lah 737 (PC) (Vol 22) 1935 Pat 
110 (ill). (Court is not debarred from going into ques- 
tion of set-off if proper court-fee is not paid— It can do 
so and ask party to pay it at any time.) 

[2] Section 149 contemplates cases in which payment 
of duty is insufficient oh itniito and not those under 
S. 11, para. 2, Court-fees Act.(Vol 3) 1916 Mad 224 (227). 

[See also (1911) 13 Cal L Jour 432 (433). (In such 
cases under S. 11., Court-fees Act, Court can enlarge 
time originally fixed.)] 

[3] Appeal insufficiently ‘stamped — Court refusing 
indulgence under S. 149 and dismissing appeal as time 
barred — Court should ha^e heard appeal so far as 
court-fee was paid and was within time. (Vol 18) 1931 
Lah 237 (238). 

7. ‘‘At any stage.”— [1] Under 8,149 Court has 
power to allow payment of court-fee at any time — 
Deficiency in court-fee made within time allowed by 
Court — Plaint is validated retrospectively from date of 
presentation. (Vol 16) 1929 P C 147 (148) : 66 Ind App 
232 : 10 Lah 737 (P 0) © (Vol 21) 1934 All 160 (160) © 
(Vol 10) 1923 All 538 (638) : 45 All 518 © (Vol 1) 1914 
All 216 (216) © (1907) 29 All 749 (772) (E B) © (Vol 3) 
1916 Cal 616 (616) © (1909) 3 Ind Cas 435 (436) (Cal)© 
(Vol 13) 1926 Lah 346 (347) © (Vol 2) 1915 Mad 426 
(427). (Court can allow payment of court-fee at any time.) 
© (Vol 13) 1926 Nag 156 (158). (Court can grant time 
to pay deficient court-fee before or after registration of 
plamt.) © (Vol 23) 1936 (3udh 340 (364) © (Vol 22) 1935 
Oudh 231 (232) : 10 Luck 569 © (Vol 24) 1937 Pat 550 
(653) : 16 Pat 600 (S B) © (Vol 22) 1936 Pat 201 (201) 
© (Vol 3) 1916 Pat 136 (137, 138) : 1 Pat L Jour 420. 

[See (Vol 22) 1935 All 985 (986). (Deficiency of court- 
fees ordered to be made good — Court rejecting plaint 
under 0. 7, E.ll — Plaintiff filing restoration application, 
after making good deficient court-fee — Court can treat 
such application as fresh plaint and can allow court-fee 
paid on rejected plaint to be counted towards court-fee 
on fresh plaint under Ss. 149 and 161.)] 

[2] The Court can extend time to put in the insuffi- 
cient court-fee on a plaint, after the expiry of the 
time originally granted. (1910) 12 Cal L Jour 62 (64)© 
(Vol 23) 1936 Oal 221 (223)© (Yol 9) 1922 Oal 234 
(234)© (1909) 2 Ind Cas 1 (2) (Cal)© (Vol 21) 1934 Lah 
537 (638)© (Vol 13) 1926 Mad 676 (677). 

[See (Vol 12) 1925 Pat 299 (303): 4 Pat 190. (Accepting 
deficit court-fee after time fixed is equal to extending 
time.)] 

[3] Decree passed conditional on plaintiff’s paying 
deficit court fee within certain time — Time cannot be 
extended except upon review. (Vo 10) 1923 Lah 372 
(373). 

[4] Appellate Court directing plaintiff to pay deficit 
court-fees within particular period — Suit to stand dis- 
missed in case of failure to pay court-fees — Plaintiff 
applying for extension of time before expiry of period — 
Court can extend time under S. 149. (Vol 23) 1936 Cal 
245 (246)® (1938) 40 Pun L E 33 (35). 

[5] Execution application in time— Court-fee payable 


in decree but no time fixed for payment — Court-fee paid 
late — Application is not time barred and Court can 
allow time. (Vol 24) 1937 Lah 720 (720). 

[6] Decree passed on condition that court-fees were 
to be deposited— Court accepting court-fees paid more 
than three years after decree — Limitation starts only 
from date decree becomes complete by payment of 
such court-fees. (Vol 25) 1938 All 539 (540): I L E 
(1938) All 848. 

8. Power of appellate or re visional Court to 
interfere with the discretion of the lower Court. — 

[1] Au Appellate Court cannot question the pro- 
priety of an order under S. 149 for the payment of the 
deficit court-fee if the order is not objected to when 
made or in the Court which made it. (Vol 7) 1920 Pat 
281 (282). 

[2] Appellate Court should not interfere save in ex- 
treme cases with the discretion exercised under S. 149. 
(Vol 12) 1925 Pat 299 (302) : 4 Pat 190 © (Vol 3) 1916 
Oal 616 (616) © (Vol 13) 1926 Nag 156 (157). 

[3] Court acting under 8. 149 should be presumed to 
have exercised real discretion and Appellate Court should 
not go into question whether it exercised discretion. 
(Vol 25) 1938 Mad 542 (544). 

[4] Appellate Court not exercising its discretion as 
regards granting time to make deficiency in court-fees 
and rejecting memorandum of appeal — Order will be 
set aside in second appeal. (Vol 10) 1923 All 349 (349). 

[5] Suit by plaintiff for possession of his share in 
house — At advanced stage of suit, defendant raising 
plea that value of house was much more — Plaintiff is 
entitled to extension of time to make good deficiency in 
court-fee — Eefusal to grant extension amounts to im- 
proper exercise of discretion. (Vol 28) 1941 Nag 304 
(305) : I L E (1941) Nag 629. 

[6] Written statement by defendant claiming set off 
accepted although not stamped — Court subsequently 
directing payment of court-fees — Court-fees still defi- 
cient — High Court can in second appeal direct payment 
of additional court-fee. (Vol 23) 1936 Oal 277 (278)* 

9. Memoranda of appeals. — [1] Appeal memo 
insufficiently stamped — Court has discretion under 
S. 149 to grant time to make up deficiency — 
S. 149 is general rule while 0. 7, E. 11 is particular and 
applies to plaints only. (Vol 28) 1941 Pesh 69 (72)© 
(Vol 5) 1918 Cal 193 (194)© (Vol 6) 1919 Lah 280 (281): 
1919 Pun Ee No. 10. 

10. Application for leave to sue as pauper. — 

[1] Application to sue as pauper rejected under O. 33, 
E. 5 — Court can while rejecting application allow 
plaintiff to pay court-fees under S. 149. (Vol 23) 1936 
Ail 584 (692) ; I L E (1937) AU 22 (P B) © (Vol 30) 
1943 Bom 292 (296) © (Vol 31) 1944 Nag 357 (359) : 

I L E (1944) Nag 623. 

[2] Court deciding to refuse to allow applicant to sue 
as pauper under 0. 33, E. 7 — Court may either before or 
at the time of passing order under E. 7 allow applicant 
time to pay conrt-fee under S. 149. (Vol 30) 1943 Bom 
292 (296) © (Vol 26) 1933 Lah 41 (42). (Application to 
sue as pauper rejected — Simultaneous order to pay 
court-fee by certain date.) © (Vol 31) 1944 Nag 367 
(359) ; I L E (1944) Nag 623. 

[But see (Vol 23) 1936 AU 584 (592) : I L E (1937) 
AR 22 (PB).] * 

[3] Application to sue as pauper rejected under 
O. 33, E. 5 or refused under 0. 38, E. 7 —Court cannot 
after rejecting or refusing application allow court-fees 
to be paid under S. 149 and treat application as plaint. 
(Vol 28) 1936 All 584 (592): I L B (1937) All 22 (EB)© 
(Vol 31) 1944 Bom 63 (64, 65) : I L E (1943) Bom 721 
(Applicant must file fresh suit under 0. 33, B. 15.)© 
(Vol 30) 1943 Bom 292 (296) © (Vol 26) 1939 Cal 394 
(398) : I L B (1939) 2 Oal 68 © (Vol 24) 1937 Lah 151 
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Section 149 (contd.) 

(153, 154): 17 Lah 831® (Vol 26) 1939 Mad 316 (317)® 
(Vol 20) 1933 Kag 237 (238) ® (Vol 16) 1929 Nag 268 
(269)® (Vol 25) 1938 Pat 120 (123): 17 Pat 281® 
(Vol 24) 1937 Bang 185 (187, 188, 189) : 1937 Bang 
li B 331. 

[But see (Vol 25) 1938 Cal 730 (734) : I L R (1939) 

1 Cal 112 ® (Vol 23) 1936 Cal 28 (29) ; 62 Cal 711 ® 
(Vol 30) 1943 Mad 646 (646) ® (Vol 22) 1935 Mad 878 
(880) ® (Vol 21) 1934 Mad 467 (469) : 58 Mad 169 ® 
(Vol 11) 1924 Mad 118 (119) ® (Vol 5} 1918 Mad 1039 
(1039, 1040, 1043, 1044) : 40 Mad 687 ® (Vol 16) 1929 
Pat 637 1639) : 9 Pat 439.] 

[4] Application to sue as pauper refused — Regular 
suit under 0. 33, R. 15 filed — Suit must be taken as 
instituted on day it is actually filled — PlaintiflE cannot 
avail himself of time spent in pauper proceedings to 
save limitation (Vol 30) 1943 Bom 292 (297)® (Vol 26) 
1939 Cal 394 (398) : IL R (1939) 2 Cal 68. (Applica- 
tion to sue as pauper not 6ona fide.) 

[5] Petition to sue as pauper— Applicant subsequently 
playing court-fee and his petition allowed to be registered 
— Suit is deemed to have been filed on the day he 
presented his pauper petition. (1880) 2 All 241 (251) : 
6 Ind App 126 (P 0) ® (Vol 24) 1937 Nag 36 (37):I L R 
(1938) Nag 183 ® (Vol 9) 1922 Nag 160 (161) : 18 
Nag L B 44 ® (Vol 27) 1940 Oudh 59 (61, 62): 15 Luck 
68. (Application for leave to sue in forma pauperis^ 
Pending application, Court on request of applicant grant- 
ing time to pay court-fee under S. 149 — Suit for pur- 
poses of limitation should be regarded as instituted on 
date when application for leave to sue is made and not 
on date when court-fee is paid.) ® (Vol 29) 1942 Pesh 27 
(27). 

[See however (Vol 10) 1923 Bang 256 (257): 1 Bang 
196. (Application fraudulent )] 

11. Power to call for court-fees after judg- 
ment is pronounced. — [1] Order stating that in event 
of court-fee not being paid by certain date suit will stand 
dh^issed is final — Court cannot extend time under 
S. 149. (Vol 29) 1942 Pat 234 (235) ® (Vol 5) 1918 All 
98 (99) : 40 All 579 ® (Vol 33) 1946 Oudh 62 (52) ® 
(Vol 29) 1942 Pat 302 (308). 

[2] After the decision of the suit the trial Court is 
no longer seized of the ease and has no jurisdiction to 
require the plaintiff to' make good the deficiency in 
court-fee. (Vol 20) 1933 Lah 208 (208) ® (Vol 19) 1932 
All 316 (317) ® (Vol 20) 1933 Mad 321 (321) ® (Vol 19) 
1932 Pat 228 (231) : 11 Pat 532. 

12. Extension of time by admission Court. — 

[1] Single Judge cannot allow revision to be converted 
into an appeal, which has to be heard by Division Bench, 
on payment of court-fee — Such payment though within 
time fixed will not save appeal from bar of limitation, 
(Vol 9) 1922 Lah 233 (234) : 2 Lah 1. 

[2] An order of admission Court excusing delay in 
payment of (deficient court-fee on appeal is, according to 
the practice of th^High Court of Madras, made subject 
to objection before the Court hearing the appeal. (Vol 1) 
1914 Mad 386 (386). 

^ [3] Memo of appeal presented on last day of limita- 
tion on insufificient stamp — On report by office, defi- 
ciency made up — Single Judge allowing to receive 
deficiency— .Bench admitting appeal under 0. 41, B. 11 
— ^Paper book prepared and case coming for hearing — 
Preliminary objection that no valid appeal filed— Order 
of Single Judge held could not be questioned at such 
late stage. (Vol 20) 1933 All 572 (573, 574). 


13. Revision. — [1] Order to pay additional court- 
fee — No revision lies — Dismissal for non-payment of 
court-fee — Appeal lies. (Vol 6) 1919 Cal 840 (841) ® 
(Vol 8) 1921 Pat 180 (180) : 5 Pat L Jour 400. 

[But see (Vol 29) 1942 Mad 585 (585) ® (Vol 14) 
1927 Nag 256 (258).] 

[2] Court refusing to extend time for payment of 
deficient court-fee on ground of want of power fails to 
exercise jurisdiction within S. 115 — Order is open to re- 
vision. (Vol 21) 1934 Lah 537 (538). 

[See also (1936) 38 Pun L B 1163 (1164). (Objections 
to an award filed without stamp — Court must grant 
time for making up the court-fee —Not doing so is acting 
with material irregularity.)] 

[3] Court has no inherent power to amend decree for 
extending time to pay deficit court-fee If it does so, 
High Court will interfere in revision. (Vol 10) 1923 Cal 
612 (614). 

14. Review. — [1] Insufficiently stamped plaint filed 
on last date of limitation with application for extension 
of time to pay full court-fees — Court granting time and 
admitting plaint — On date of hearing of suit defendant 
contended that order ms obtained by plaintifi nnder 
false pretences — Court reviewing its previous order and 
finding defendant’s contention true, rejected plaint as 
time-barred — Court held had power to review its order 
granting extension of time. (Vol 24) 1937 Nag 87 (87, 
88) : I L B (1938) Nag 359. 

[2] Extension of time to pay deficient court-fees 
granted under S. 149, even after rejection of plaint — 
Order granting extension not set aside by superior Court 
iu review or revision — Order whether right or wrong 
stands and suit cannot be dismissed as lime-barred. 
(Vol 26) 1939 Cal 722 (722). 

[3] Accepting deficient court-fees after time fixed — 
Eeview lies. (Vol 13) 1926 Mad 676 (677). 

SECTION 150 — SYNOPSIS 

la. Object of the section. 

1. “Save as otherwise provided.” 

2. Transfer of business. 

3. Abolition of Court, 

la Object of the section — [1] Section 150 has been 
framed to meet the difficulties, which sometimes arise, 
on account of the abolition of any Court, or the transfer 
of any local area from the jurisdiction of one Court to 
that of another Court in consequence of which the 
business of one Court is transferred to another Court. 
(Vol 24) 1937 All 515 (522) : I L B (1937) All 670. 

1. “Save as otherwise provided.” — [1] The words 
“save as otherwise provided” in S. 150 only mean that 
the Court, to which the business is transferred, will 
have all the powers, unless it is expressly or impliedly 
provided that no Court, other than the one specified, 
can exercise the power, (Vol 29) 1942 Oudh 226 (229) : 
17 Luck 739. (Oudh Chief Court can amend decree of 
Judicial Commissioner’s Court.) 

[2] Words “save as otherwise provided” do not 
exclude execution cases from purview of section. (Vol 7) 
1920 Cal 532 (533) : 47 Cal 1100. (Preliminary decree 
passed by Munsif — Successor not having power, final 
decree passed by Bub-Judge — Munsif in meantime 
obtaining power— He can execute decree.) 

[3] Section 150 enables decree-holder to file execution 
petition in the first instance in Court to which business 
has been transferred. (Vol 8) 1921 Pat 162 (165). 
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Section 150 (contd.) 

(Transfer of business musfc be proved for section to 
apply.)5<(Vol 19) 1932 Mad 260 (262, 263). 

[4] Whole business of Court passing ex pa^tte decree 
transferred to another Court — Latter Court has jurisdic- 
lion to set aside ex parte decree. (Vol 9) 1922 Mad 10 
(11) : 46 Mad 1. 

2. Transfer of business. — [1] Section 150 refers 
only to ease where business is actually transferred. 
(Vol 15) 1928 Mad 746 (749). 

[2] High Court notification effecting change of venue 
and of jurisdiction cannot be interpreted as effecting 
transfer of past business under S. 160. (Vol 19) 1932 
Mad 413 (421) ; 55 Mad 801 (S B). 

[3] Notification regarding re-distribution of terri- 
torial jurisdiction made applicable only to future busi- 
ness and not to pending cases — S. 150 does not apply to 
application under S 144 arising out of pending suit. 
(Vol 24) 1937 All 515 (522) : I L B (1937) All 670. 

[4] The word “transfer” in S. 150 is not confined 
only to transfer made under special provisions of Civil 
P. C., such as S. 24, but it covers transfers of a Local 
area from the jurisdiction of one Court to another. 
(Vol 24) 1937 All 515 (522) ; I L B (1937) All 670. 

[5] Court passing decree can execute same although 
it has lost territorial jurisdietioo. (Vol 7) 1920 Mad 427 
(431) : 42 Mad 821(P B]^ (Vol 19) 1932 Mad 418 (419, 
420: 55 Mad 801 (S B). ( (Vol 1) 1914 Mad 162 : 37 Mad 
462, held overruled in (Vol 7) 1920 Mad 427 ; 42 Mad 
821 (FB); (Vol 14) 1927 Mad 627 : 50 Mad 882 which 
is opposed to (Vol 7) 1920 Mad 427 ; 42 Mad 821 (F B) 
held no longer good law.)© (Vol 15) 1928 Mad 746 (749). 

[6] Mortgage decree — Subsequent transfer of territo- 
rial jurisdiction — Second Court cannot execute decree 
without its transmission by first Court. (Vol 19) 1932 
Mad 418 (419) : 55 Mad 801 (SB)© (Vol 17) 1930 Mad 
528 (530) : 53 Mad 378 © (Vol 15) 1928 Mad 746 
(750, 751)© (Vol 6) 1918 Mad 1140 (1142). 

[7] An assignment of business under Civil Courts Act 
is not a transfer of business within the meaning of 
S. 150. (Vol 29) 1942 Cal 321 (323): I L B (1942) 1 Cal 
289© (1935) 61 Cal L Jour 543 (544) © (Vol 9) 1922 
Cal 41 (41)© (Vol 8) 1921 Pat 152 1154). 

[But see (Vol 10) 1923 Mad 92 (94) : 46 Mad 83.] 

[8] Court which passed decree transferred to another 
province but property covered by decree retained in 
original province — Business of former Court held 
transferred to Court in latter province. (Vol 30) 1943 
Mad 617 (625). 

[9] Section 150 applies not only when the whole of 
the business of the Court with reference to the whole of 
its jurisdiction is transferred to another Court, but also 
to a ease of partial adjustment of jurisdiction and transfer 
of its business with reference to that part alone to 
another Court (Vol 9) 1922 Mad 10 (11) : 46 Mad 1. 

3. Abolition of Court. — [1] Court in which suit 
was filed abolished— On abolition, Court in which suit 
might have been instituted has jurisdiction to continue 
suit. (1912) 13 Ind Cas 549 (543, 544) (Cal). 

[2] Court passing decree abolished and re-established 

It can execute decree if it can try the suit to which 

decree relates. (Vol 13) 1926 Pat 209 (209) : 4 Pat 688. 

[3] Court passing decree abolished — Court to which 
its business is transferred is competent to execute decree. 
(Vol 16) 1929 All 677 (680). 

[4] In Punjab Court of District is essentially new Court 
and not merely successor or transferee of business of 
Court of former Divisional Judge — ^Former Court cannot 


continue proceedings instituted in latter Court. (Vol 2) 
1915 Lab 171 (172) : 1915 Pun He No. 30. 

[5] Section 150 only applies to cases of transfer from 
a Court and not to cases of a Court ceasing to exist. 
(Yol 14) 1927 Mad 627 (628) ; 50 Mad 882. 

SECTION 151 — SYNOPSIS 

1. Inherent power. 

2. Court cannot override express provisions of 

law. 

3. Ex parte decisions and suits dismissed for de- 

fault. 

4. Interim injunctions and appointment of re- 

ceivers. 

5. Remand. 

6. Joinder of parties. 

7. Stay of execution and other proceedings. 

8. Setting aside execution sales, 

9. Court cannot override general principles of 

law. 

10. Ends of justice. 

11. Abuse of the process of the Court. 

12. Criminal cases. 

13. Contempt of Court. 

14. Insolvency Court. 

15. Reinstatement of legal practitioner dismissel| 

from profession. 

16. Appeal. 

17. Revision. 

1. Inherent power. — [1] The Court has power 
to act under this section 'in cases which are not cover- 
ed by the express provisions of the Code and where- 
in justice has to be done. (1906) 33 Cal 927 (932) © 
(1906) 33 Cal 1094 |1098)©(1895) 17 All 29 (31)©(Vol 15) 
1928 Pat 187 (188) © (Vol 17) 1930 Lah 20 ^21) ; 11 
Lah 93 © (Vol 6) 1918 Mad 580 (584) : 40 Mad 1069 
(FB). 

[2] The Court may act under this section where 
prescribed rules of procedure are abused, or used to give 
a mere formality the significance of substantive effect, 
(Vol 10) 1923 P C 128 (135) : 50 Ind App 183 : 2 Pat 
676 (P 0) © (Vol 15) 1928 P C 261 (262) (PC). 

[3] The Court is not powerless to do justice or re- 
dress a wrong merely because there is no express provi- 
sion of the Code to meet the requirements of a ease, 
(Vol 29) 1942 Pat 185 (187) © (Vol 27) 1940 Bang 162 
(167) ; 1940 Bang L B 512 (F B) © (1897) 19 All 155 
(164) : 24 Ind App 22 (P C)© (1909) 36 Cal 193 (204) © 
(1893) 15 All 84 (95) (F B)©(Vol 11) 1924 Bom 90 (92, 
93). (No reported decision.) 

[4] Courts are to act upon the principle that every 
procedure is to be understood as permissible till it is 
shown to be prohibited by the law. As a matter of 
general principle prohibitions cannot be presumed, (1883) 
5 All 163 (172) (F B). 

[5] JBvery Court must, in the absence of express pro- 
vision, be deemed to possess all such powers as are 
necessary to do the right and to undo a wrong. (1856) 6 
Moo Ind App 393 (410, 411) (P C). 

[6] Where there is no express provision, the Court 
has inherent power to determine how its proceedings 
should be conducted. (V ol 20) 1933 P 0 43 (44, 4B) 
(P <3). 

[7] The Court has an inherent power to act accord- 
ing to justice, equity and good conscience, especially in 
India, where every Court is a Court of equity as well as 
of law. (Vol 26) 1939 All 668 (669) © (Vol 12) 1925 
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All 280 (281, 282) : 47 All 338 * (Vol 19) 1932 Mad 
263 (964)'i'(Vol 15) 1928 Ondh 262 (263) * (Vol 1) 1914 
Cal 129 (131) : 41 Cal 137 * (Vol 11) 1924 Bom 231 
(231) : 47 Bom 593 * (Vol 12) 1925 Oudh 264 (265) 9 
(Vol 17) 1930 Mad 618 (621) : 53 Mad 333 * (Vol 23) 
1936 Bom 250 (255) : 60 Bom 645. 

[8] Section 151 is not one of the sections open to 
Commissioner under the Workmea’s Compensation Act. 
(Vol 17) 1930 Lah 657 (658). 

[9] This section saves the inherent powers of the 
Courts to make orders necessary for the ends of justice. 
(1913) 35 AU 331 (336, 337) : 40 Ind App 151 : 16 
Oudh Gas 194 (P C) * (Vol 22) 1935 All 599 (599) : 57 
AU 977 (P B) f (Vol 23) 1936 Rang 208 (210) : 1-1 
Sang 173 (F B). 

[10] The inherent powers of the Court are very wide 
and indefinable. (Vol 11) 1924 Oudh 11 (13). (It is 
dangerous to attempt definition of the inherent powers 
of the Court.) 

[11] The inherent jurisdiction should be exercised 
carefuUy and not in an arbitrary and capricious manner. 
(Vol 28) 1941 All 314 (315, 316) : I L R (1941) All 61215 
(Vol 28) 1941 Pesh 34 (36) * (Vol 27) 1940 Oudh 298 
(300) 16 (Vol 7) 1920 Pat 56 (59) i5 (1913) 40 Cal 955 
(959) * (Vo! 23) 1936 Rang 208 (210) : 14 Rang 173 
(F B) « (Vol 29) 1942 Cal 390 (393). ' 

[llaj Where there are express provisions of law 
there is no inherent power in the Court to override them. 
(Vol 27) 1940 Nag 349 (351) : I L R (1940) Nag 538 4< 
(Vol 1) 1914 AU 314 (316) : 36 AU 354 * (Vol 21) 1934 
Mad 199 (200, 201) : 67 Mad 636 * (Vol 19) 1932 Lah 
443 (443) ® (Vol 20) 1933 Sind 29 (31) : 26 Sind L E 
395 * (Vol 22) 1985 0ali707 (709) * (Vol 23) 1936 Bom 
250 (256) : 60 Bom 646*(Vol 26) 1939 Sind 137 (142) ; 
ILK (1939) Kar 830 * (Vol 80) 1943 Oudh 136 (138) 

* (Vol 16) 1929 Lah 694 (695) i6 (Vol 12) 1925 Mad 42 
(44) : 48 Mad 494 5 (Vol 14) 1927 Cal 657 (658) * (Vol 
21) 1934 Pat 582 (582). ' 

[12] The exercise of inherent power by the Court 
must be consistent with general principles of law, and 
mth the intention of the Legislature. (1906) 33 Oal 927 
399 (404) * (Vol 23) 1936 Sang 
208 (210) : 14 Rang 173 (F B). 

&3] The mherent powers can be exercised only for 
the ^ds of justice or to prevent the abuse of the process 
the Court. (Vol 29) 1942 Oudh 189 (193) 1 17 Luck 
IVc 162 (167) : 1940 Rang L E 

612 (F B) * (Vol 16) 1928 Mad 522 (623) ® (Vol 9) 

maS ^. « 21.’ A ™ * i™ “ 

[1^] Court has a special inherent jurisdiction 
drived from the Crown as parens patrics to protect 
it of minors. (Vol 29) 1942 AU 160 (152) : 

I L R (1942) AU 144. 

[15] Section 161 does not confer upon a Court the 
power to exercise a jurisdiction which it does not other- 
wise possess (Vol 82) 1946 Mad 103 (104). 

Ati override express provisions 

Of law.— [1] The inherent power of a Court exists only 
where there w no express provision of law applicable to 
1^^6 Oal 361 (867) * (Vol 30) 1943 
iQ^^T 328 (323) * (Vol 81) 

28^?*^^^ 93 (101)5(1876) 2 Oal 233 (261) : 4 Ind App 

’^ere there is a specific prohibition of a parti- 
or wdw, the Court cannot do the act or L,ke 
156 fism ^^ers. (Vol 27) 1940 Bang 

(S)]’ s 


LOJ \Y JLACIC a. J.O anivixau vv jlu.i.uu.cl 

aftex* date of decree, the Court cannot grant it under its 
inherent powers. (Vol 11) 1924 Rang 275 (277). 

[4] No appeal can be allowed from a non-appealable 
order, under the inherent powers of the Court. (Yol 27) 
1940 Bom 10 (11, 12) : I L R (1939) Bom 708. (Order 
refusing to amend decree.) © (Vol 10) 1923 Oudh 177 
(179) : 26 Oudh Gas 10. 

[5] A Court cannot, under its inherent powers, set 
aside its own decree or recall an order made by it 
previously or question the validity of a decree in exe- 
cution. (Vol 28) 1941 Lah 419 (419, 420) : I L B (1942) 
Lab 212 63 (Vol 12) 1925 Bat 47 (47) : 3 Pat 654 
(Vol 20) 1933 Bom 244 (244, 245) : 57 Bom 369 6& 
(Vol 12) 1925 Pat 36 (36) : 3 Pat 778 © (Vol 10) 1923 
All 603 (603) 65 (Vol 9) 1922 Mad 186 (186) ^ (Vol 8) 

Bom 301 (302) : 45 Bom 459 © (Vol 4) 1917 Mad 
290 (292) 65 (Vol 11) 1924 All 62 (62) : 45 AU 628 65 
= 2 Pat 504»©(1932) 136 Ind 

Cas 253 (254) (Oudh). 

[See (Vol 27) 1940 Oudh 298 (300).] 

234 (235) : 31 Nag L R 
fi 20, R. 3 is not exhaustive .and it Is tlie duty 

of a Court to invoke its inherent powers to correct errors 
that have led to injustice through no fault of a 7 )arty .)65 
(Vol 21) 1934 Rang 108 (109). (Decree as per compro- 
mise when the compromise and joint statements prayed 
for dismissal amended — No review or suit needed.) 65 
(Vol 21) 1934 All 287 (288). (Order under misapprehen- 
sion of facts — True facts known ■ — Corrected.)) 

[6] An order under R. 68 of 0. 21, even though it be 

a dismissal for default, cannot be set aside under 
inherent powers. (Vol 21) 1934 Mad 699 (GDoj'J* (Vol 23) 
1936 Pesh 115 (116). ^ / v / 

[7] A Court cannot set aside a sale of moveable 
property for an irregularity in publishing or conducting 
the sale. (Vol 17) 1930 AU 513 (513). 

[8] No application for review can be entertained in 
respect of any decree or order passed in a suit under 
S. 9 of the Specific Relief Act. (Vol 5) 1918 Cal 925 
(927) : 45 Cal 519. 

^ [9] No injunction can be granted under the Court’s 
inherent powers, in contravention of tlie provisions of 
S. 56 of the Specific Relief Act. (Vol 6) 1919 Oudh 154 
(159), 

^ [10] Case falling within the intendment of a x>ro vi- 
sion laying down the procedure to be adopted in the 
case ^ Court cannot use inherent power. (Vol 30) 1943 

219 (221) : I L R 
28) 1941 Bom 395 (397) : I L R 
28) 1941 Oudh 383 (383) : 16 
Luok 765 * (Vol 27) 1940 Lah 85 (87). (Where B, 10 
m f il?,* power cannot be inyoked.) * 

lY? 27) 1940 Nag 349 (351, 352) : I L R (1940) Nag 
SS8 * (Vol 27) 1940 Oodh 298 (300) * (1876) 2 Cal 233 
j2®l) : 4 Ind App 23 (PC)*(Vol 6) 1910 Cal 44 (45) ; 20 
10) 1923 Mad 331 (331)*(Vol 17) 
®2) : 11 Lah 342iS{1906) 88 Oal 927 
1929 Sind 110 (lH)iS(Vol 24) 1937 AU 
29 Cal 707 (716) : 29 Ind App 196 
(PC)*(Vol 11) 1924 Mad 114 (115, 116) : 47 Mad 171. 
LllJ Court cannot refuse to be bound by limitation 
Limitation Act. (Vol SO) 1948 Bind 
192 (134) : I L R (1943) Kar 409. ((Vol 8) 1921 Bom 
20 : 46 Bom 648 held orerraled by (Vol 22) 1936 P 0 
in S^A.'^Pl* 242 (PO))*(Vol 11) 1924 

991- ((Vol 11) 1M4 AU 446 : 46 
(Vol 9) 1922 Pat 479 (480) : 1 Pat 
91 (92) : 23 Nag L B 183 ® 
Mad 980 (984) : 50 Mad 67*CVol 9) 1922 
tJ’ (421j®(Vol 19) 1982 Oodh 220 (222)«(Vol 21) 
1934 Nag 43 («) * (Vol 24) 1937 Oudh 426 (426) ; 18 
Luck 426®(Vol 22) 1936 Bang 460 (471) : 18 Bang §96 
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i3&(Vol 22) 1935 Pesh 146 (147)«ii{Yol 26) 1939 Cal 310 
(312) : I L R (1939) 1 Cal 452 (Vol 22) 1935 Lah 60 
(61)*(Vol 23) 1936 Pat 270 (273) : 15 Pat 422. 

[See also (Vol 20) 1933 Mad 418 (420, 424) : 56 Mad 
490 (PB).] 

[12] Doubt or diffiGulfcy a« to 'which provision will 
apply— Inherent powers may be invoked. (Vol 12) 1925 
Pat 435 (437) . 4 Pat 180. 

[13] As to instances of cases in which the Court can 
invoke the inherent powers, see the following decisions : 
(Vol 29) 1942 Cal 390 (393), (CourL may under B. 151 
substitute parties in execution proceedings.) iJ* (Vol 29) 
1942 Mad 369 (370). (Application for copies struck off 
for non -deposit of stamp paper — Subsequent application 
to restore previous application — Court can restore former 
application and treat subsequent application as continua- 
tion o£ original application.) »3E< (Vol 28) 1941 Cal 156 (158): 
ILll (194()) 8 Cal 277. (Execution application dismissed 
.as timo-barred — On decree-holder’s application under 
S. 151, Court reconsidering previous order and reviving 
execution case — . Ordor under S. 151 is not illegal ) 
^(Vol 28) 1941 Cal 207 (215):ItiR (1940) 2 Cal 131. (In 
a suit foe damages for nuisance, Court may grant 
damages for period of pendency of suit under S. 151.) 

(Vol 28) 1941 Mad 55 (55). {A. Court has no inherent 
power under S. 151, to pass an interim order of mainten- 
ance )d5‘(Vol 27) 1940 Oudh 421 (423) : 15 Luck 730. (A 
schomo prepared under S. 92, particularly one relating 
to a Muslim wakf, can be modified by an application 
under S. 151.)»®(Vol 31) 1944 Mad 293 (294): ILR (1944) 
Mad 857. (Absence of party is no ground for review.) 
(Vol 33) 1944 Oudh G3 (64, 65) : 20 Luck 499. (U. P. 
Debt Redemption Act.) (Vol 31) 1944 Mad 161 (162). 

(Vol 30) 1943 Lah 252 (254, 255). (Order 41, 
0 not exhauative.)«i(Vol 261 1939 Oudh 277 (278): 
15 Luck 26, (Provisions of 0. 22, Hr. 1 to 11 are not 
;apphoable to revision petition. If however a party to a 
revision petition dies the Court can pass an order under 
S. 151 to bring his legal representative on record — 
!rhere is no limitation for an application for substitution' 
uf parties in a revision petition.) ® (Vol 20) 1933 Mad 
691 (693) : 56 Mad 989. (Security bond to Court for 
loss by temporary injunction is enforceable in execution 
under S, 151 since no other remedy is open.)*** (Vol 15) 
1928 All 494 (496) : 60 All 748. (Court can record or 
refuse to record a compromise apart from 0. 23, R. 3.) 

(Vol 17) 1930 Pat 395 (399) : 9 Pat 314. (Postponing 
riassing of decree after recording compromise under 
O. 23, R, 3.)'*<(1912) 35 Mad 607 (612) : 39 Ind App 
218 (PC). (Framing vital issues at any stage.)* (Vol 12) 
1925 All 280 (282) : 47 All 638. (Striking off defence 
for default in payment of adjournment costs before date 
fixed.)* (Vol 24) 1937 Cal 199 (201): I L R (1937) 2 Cal 
48. (Even if a share of debt be not attachable under 
O. 21, R. 46 or under any other rule, a Court can pass 
prolxibitory orders.)* (Vol 25) 1938 Cal 287 (290) : ILR 
|l938) 1 Cal 53. (Plaintiff in interpleader suit can apply 
on completion of pleadings that he should be removed 
from proceedings — Court can grant such relief under 
S. 161.) * (Vol 23) 1936 Cal 409 (412) : I L R (1937) 
1 Oal 57. (Executing Court can entertain and give effect 
to a claim to set-off even in case which does not come 
Strictly under 0. 21, R. 19.)*(Vol 22) 1935 Cal 231 (234): 
•62 Cal 223. (On premature threat from Bench, pleader 
.agreeing to settlement of case — Counsel held intimi- 
•dated and Court had inherent power to set aside 
^ttlement.) * (Vol 22) 1935 Pat 439 (444) : 14 Pat 866. 
(Decree on the basis of a compromise without a forrnal 
order for recording the compromise can be set aside 
under B. 151.)*(Vol 23) 1936 Pat 93 (94) : 16 Pat 61. 
(Mortgage suit — Application for final decree beyond 
itime — Similar previous application made in time dis- 


missed for failure to comply with some steps concerning 
service of notice on judgment-debtors — Court held could 
restore previous application.) 

^ [14] In exercising inherent powers in eases not pro- 
vided for, the Courts may apply analogous provisions 
of the Code. (Vol 8) 1921 Mad 599 (605) : 44 Mad 919 
(FB). (For example, assignee of portion of decree comes 
under 0. 21, Rr. 15 and 16.) * (Vol 16) 1929 All 211 
(212) * (1907) 34 Cal 860 (862) * (Vol 32) 1945 Bom 
380 (382) : ILR (1945) Bom 463 * (Vol 13) 1926 Mad 
1005 (1006). (Enforcement of surety bond in execution, 
on the analogy of S. 145.) * (Vol 16) 1929 Mad 828 
(829) : 63 Mad 43. (To continue suit in forma pau-- 
pms.)* (Vol 7) 1920 Mad 230 (231). (Appeal to be con- 
tinued in forma pauperis.) * (1910) 14 Cal W N 836 
(838). (Resistance outside 0.21, Rr. 97 to 99.)*(Vol 15) 
1928 Pat 187 (188). (Directing successful respondent to 
furnish security for restitution.)*(l893) 15 All 84 (95) 
(FB). (Dismissal of execution petition for default.)* 
(Vol 18) 1931 Mad 303 (306, 312). (Applicability of 
O. 22, Rr. 2 and 3 to execution applica6ions.)*(Vol 26) 
1939 Pat 678 (681) : 19 Pat 159 (FB). (Appeal dismis- 
sed for non-filing of the appellants’ list within time — 
Application for restoration — Eeldj failure to file list 
stands on no worse footing than 0. 47, Rr. 11, 17 and 
18— Appeal can be restored under S. 151.) 

[But see (Vol 17) 1930 Rang 280 (281) : 8 Rang 423. 
(No inherent power to grant application for review in 
forma pauperis of order in appeal.)] 

3. Ex parte decisions and suits dismissed for 
default. — [1] There is no inherent power to set aside 
an ex parte decree or to restore a suit dismissed for 
default, except under 0. 9, R. 13 and B. 9 respectively. 
(Vol 12) 1925 All 610 (614) : 48 AH 175 * (Vol 18) 
1931 AH 294 (296) : 53 All 612 (F B) * (Vol 17) 1930 
Cal 387 (388) * (Vol 17) 1930 Oal 488 (489) * (Vol 14) 

1927 Lah 622 (624, 625).* (Vol 12) 1925 Lah 321 (321) 

* (Vol 7) 1920 Mad 640 (642, 643) ; 43 Mad 94 (FB) * 
(Vol 21) 1934 Mad 428 (429) : 57 Mad 1069 * (Vol 29) 
1942 Nag 78 (79) : I L B (1942) Nag 675 * (Vol 17) 
1930 Nag 48 (49) : 26 Nag L R 30 * (Vol 9) 1922 Pat 
479 (480) : 1 Pat 277* (1941) 22 Pat L Tim 965 (967)* 
(Vol 27) 1940 Rang 162 (166) : 1940 Rang L R 512 
(F B) * (Vol 27) 1940 Oudh 279 (282) : 15 Luck 350 * 
(Vol 13) 1926 Sind 249 (250) ; 20 Sind L R 266 * (Vol 
14) 1927 Sind 223 (224) : 22 Sind L R 192. 

[2] A view contrary to the above view was adopted 
in the following oases: (Vol 29) 1942 Sind 97 (98) : 
ILR (1942) Kar 218 * (Vol 29) 1942 Sind 99 (100) : 
ILR (1942) Kar ^20 * (Vol 28) 1941 Oudh 367 (378) 

* (Vol 15) 1928 Lah 534 (535) * (Vol 11) 3 924 Pat 
274 (275) * (Vol 11) 1924 Pat 698 (700) * (Vol 15) 

1928 Cal 772 (774) : 55 Cal 473 * (Vol 22) 1935 Nag 
189 (190) : 31 Nag L R 374 * (Vol 22) 1935 Pesh 186 
(188) * (Vol 7) 1920 Bom 337 (337) : 44 Bom 82 * 
(Vol 19) 1932 Bom 634 (636). 

[See also (Vol 29) 1942 Bom 198 (199). 

[3] Where an application under 0. 9, B. 9 is itself 
dismissed for default, or an execution application is so 
dismissed, or an ex parte order is passed in execution 
proceedings, the application can be restored or the 
order set aside under the inherent powers if 0. 9, Rr. 9 
and 13 do not apply to such proceedings by virtue of 
S. 141. (Vol 20) 1933 Pesh 59 (61). (Order 9, B. 9 ap- 
plies — So no inherent power.) * (Vol 29) 1942 Lah 71 
(72) * (Vol 20) 1933 All 788 (784, 785) : 65 AH 891 
{F B) * (Vol 19) 1932 Nag 101 (102) : 28 Nag L R 111 

* (Vol 9) 1922 Oudh 201 (202) * (Vol 13) 1926 Ou^ 
59 (59) * (Vol 8) 1921 Sind 56 (66) : 17 Sind L R 105 
*-(Vol 18) 1931 Sind 97 (98) : 25 SindL R 475 
(1944) 1944- AH L Jour 437 (437) * (Vol 32) 1945 Ou^ 
210 (218) : 20 Luck 317 * (Vol 32) 1946 Pesh 31 (31, 
32) * (Vol 31) 1944 Nag 59 (61) : I L R (1944) Nag 
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461 * (Vol 19) 1932 Cal 569 (671) © (Vol 14) 1927 Cal 
534 (536) : 54 Cal 405. (No proper remedy provided but 
no prohibition provided — Section 161 is to be invoked.) 
© (Vol 17) 1930 Lah 20 (21) : 11 Lah 93 © (Vol 9) 1922 
Nag 267 (271) : 18 Nag L E 152. 

4. Interim injunctions and appointment of re- 
ceivers. — [1] In S. 94, 0. 39, E. 1 and 0. 40, there is 
no inherent power to grant an injunction or appoint a 
receiver. (Vol 26) 1939 All 643 (645, 646) ; I L E (1939) 
All 825© (Vol 20) 1933 Mad 500 (501) : 56 Mad 563© 
(Vol 25) 1938 Mad 190 (192). 

[2] Case outside the provisions mentioned above — 

S. 161 applies. (Vol 30) 1943 Cal 93 (99) : I L E (1942) 
2 Cal 203* (Vol 28) 1941 Bom 219 (222)* (Vol 28) 
1941 Cal 434 (435) : I L B (1941) 1 Oal 373© (Vol 28) 
1941 Cal 670 (672) : I L E (1941) 1 Cal 490© (Vol 27) 
1940 AU 185 (186) ; I L B (1940) All 201© (Vol 27) 
1940 All 241 (241, 242) : I L E (1940) AU 232© (Vol 12) 
1925 Sind 102 (102) : 18 Smd L E 303© (Vol 21) 1934 
Lah 79 iSO)© (Vol 20) 1933 Lah 73 (74). (Injunction.)© 
(Vol 13) 1926 Mad 1126 (1127). (High Court has power 
to stay execution m another suit.)© (Vol 14) 1927 Mad 
210 (211, 212)* (’09) 3 Sind L E 128 (129, 130)© 
(Vol 19) 1982 Mad 180 (181). 

[3] Eeceiver not appointed — Party can be put upon 
terms and be asked to give security for fulfilment of 
those terms. (Vol 32) 1945 Sind 146 (148) : ILE (1945) 
Ear 116. 

5. Remand. — See Notes on O. 41, E. 23. 

6. Joinder of parties. — [1] Court may at any 
stage ascertain whether or not proper parties aie 
before it. (1906) 33 Cal 927 (932) © (1913) 40 Cal 955 
(959, 9e0)©(1888) 10 AU 228 (289) (P B). 

[2] Court may add proper parties at any stage. 
(Vol 28) 1941 Lah 402 (403, 404) : I L E (1942) Lah 
603©(Vol 28) 1941 Nag 178 (179) © (1911) 35 Bom 393 
(396) © (Vol 13) 1926 Smd 26 (26)*(Vol 20) 1933 Bom 
200 (202) © (Vol 8) 1916 Pat 45 (46). 

7. Stay of execution and other proceedings. — 

[1] The Court can stay its own process except where 
its jurisdiction in this respect is taken away. (Vol 27) 
1940 Mad 917 (917) © (Vol 14) 1927 Cal 581 (685) 
© (Vol 21) 1934 Pat 637 (637) * (Vol 10) 1923 Lah 514 
(616) * (Vol 11) 1924 Lah 602 (603). 

[2] Court can stay the execution of a decree on an 
application for leave to appeal to the Privy CouncU or 
on special leave thereto. (Vol 12) 1926 Sind 216 (217) 

* (Vol 20) 1933 All 18 (18) © (Vol 18) 1931 Cal 7r(81) 

* (1913) 40 Cal 955 (959). 

[3] Com’t has inherent powers to stay a suit pending 
the decision in a oonneoted proceeding, apart from 
S. 10. (Vol 28) 1941 Pesh 34 (86) © iVol 21) 1934 Cal 
33 (36) * (Vol 16) 1929 Lah 12 (14) © (Vol 20) 1933 
Lah 50 (50, 51)*(Vol 2) 1915 Mad 608 (611) © (Vol 11) 
1924 Cal 767 (760)*(Vol 11) 1924 Bom 90 (93)*(Voll6) 
1929 Oudh 341 (346) : 4 Luck 673 © (Vol 18) 1931 
Oudh 313 (314) © (Vol 4) 1917 Sind 95 (96) : 10 Sind 
L B 1 * ,Vol 22) 1935 Bang 355 (356) * (Vol 23) 1936 
Pat 408 (409) © (Vol 28) 1941 Cal 236 (240) : I L E 
(1940) 1 Cal 497. 

[But see (Vol 27) 1940 Lah 85 (87).] 

[4] An AppeUate or Revision Co'urt has mherent 
power to stay further proceedings In the suit In the 
lower Court, apart from 0. 41, B. 6. (1904) 31 Cal 722 
(724) (P B) * (Vol 19) 1932 AU 656 (656) © (Vol 21) 
Jl^Lah 909 (910) * (Vol 8) 1921 Pat 828 (329, 380) 
.»^pl 19) 1932 All 238 (238) : 54 AU 344 © (Vol 18) 
1»81 Boim 384 (384) : 65 Bom 801 * (Vol 16) 1928 
Lab M2 (912). 

, y [6] (Wiiweiani^peal has been preferred to the Privy 
' ®8*>« under its inherent powers, 

' trial Court apart from 


0. 45, E. 13. (Vol 29) 1942 Cal 488 (491) : I L R (1942) 
1 Cal 67 © (Vol 21) 1934 Cal 823 (824)© (Vol 26) 1939 
Oal 308 (309) © (Vol 21) 1934 Lah 238 (238, 239). 

-[But see (Vol 21) 1934 AU 585 (686) ; 56 AU 907.] 

[6] Administration suit — Creditor obtaining prelimi- 
nary decree is entitled to order against another decree- 
holder attaching property of deceased judgment-debtor, 
staying all proceedings taken by him and restraining 
him from executing his decree — Court is entitled to 
pass appropriate orders to safeguard interests of all 
creditors — Such orders cannot be strictly caUed injunc- 
tion orders — Recourse to provisions of S. 151 is not 
necessary. (Vol 26) 1939 Mad 204 (208). 

[7] A Court in the United Provinces is not compe- 
tent under S. 151, to issue a stay order to a Court in 
another province. (Vol 25) 1938 All 434 (434) : I L B 
(1938) All 650. 

■ 8. Setting aside execution sales — [1] Courts 
have inherent power to set aside or refuse to confirm an 
execution sale in cases not provided for by O 21, Br. 89 
to 91. (Vol 29) 1942 Lah 153 (160) : I L B (1942) Lah 
559 (E B) © (Vol 29) 1942 Pat 262 (264) © (Vol 20) 
1983 Mad 399 (400, 401) © (Vol 12) 1925 Oudh 128 
(129) : 27 Oudh Cas 89. © (Vol 10) 1923 Mad 635 (686, 
638) : 46 Mad 583 © (Vol 13) 1926 Nag 17 (18) : 24 
Nag L K 48.© (’93) 20 Cal 8 (11) : 19 Ind Apo 154 (P G) 
© (Vol 19) 1932 Lah 238 (239). (Case covered by O. 21 
Er 89 to 91 — No inherent poifrer.)© (Vol 25) 1938 Lab 
232 (234). 

[See (Vol 15) 1928 Nag 266 (272) : 24 Nag L E 127 
(P B) © (Vol 26) 1939 Oal 161 (162).] 

[But see (Vol 29) 1942 Bom 306 (308) : I L E (1942) 
Bom 704©(Vol 28) 1941 Mad 399 (401) © (Vol 19) 1932 
AU 403 (404).] 

9. Court cannot override general principles of 
law. — [1] No mherent power can be exercised so as 
to conflict with sound general principles of law. (1904) 
26 All 407 (427) (PB) © (Vol 9) 1922 Cal 1 (1) © (Vol 
24) 1937 AU 18 (19) © (Vol 24) 1937 Pat 647 (650) : 16 
Pat 729. 

[2] A Court has no mherent power to recall an order 
previously made by it, or entertain an application 
barred by res judicata. (Vol 27) 1940 Bang ISO (166) : 
1940 Hang L E 392 © (Vol 14) 1927 Cal 57 (60) © (Vol 
9) 1922 Pat 204 (205) © (Vol 11) 1924 Mad 489 (489)© 
(Vol 22) 1935 Lah 60 (61)©(Vol 2S) 1938 Pat 593 (594). 
(Order passed by Court having jurisdiction to pass it 
cannot be recalled.) 

[See however (Vol 27) 1940 Bang 17 (17) : 1939 
Bang L B 626. (A Judge can always reconsider an 
order which he has passed ad tnterim until he comes 
to his final decision,)] 

[But see (Vol 15) 1928 Lah 244 (245) * (Vol 4) 1917 
All 477 (479) : 39 AU 8 * (Vol 17) 1930 All 644 (645, 
646) : 52 AU 924.] 

[3] Court cannot under its inherent powers deal with 
matters over which it has no jurisdiction. (Vol 6) 1919 
Pat 240 (241) * (Vol 9) 1922 Bom 444 (445, 446) : 47 
Bom 250 * (Vol 13) 1926 Lah 284 (284). (Injunction 
against Government Officers not subordinate to Court.) 
© (1910) 34 Bom 467 (483). (Caste questions.) © (Vol 
5) 1918 Mad 580 (684) : 40 Mad 1069 (PB) © (Vol ,8) 
1916 Mad 554 (664) © (Vol 12) 1925 Oudh 142 (142). 

[4] Court has always jurisdiotion to determine whe- 
ther it has jurisdiction. (Vol 2) 1916 Cal 49 (51). 

[5] A Court cannot, under its inherent powers, hear 
an appeal or review its previous order. (Vol 29) 1942 
Bom 279 (280) © (Vol 27) 1940 Lah 123 (123) * (Vol 6) 
1919 Mad 244 (246) * (Vol 20) 1933 Lah 169 (171) © 
(Vol 13) 1926 AU 60 (65) : 48 All 160 © (Vol 6) 1918 
Cal 925 (927j : 45 Cal 619* (Vol 14) 1927 Cal 920 (921> 
©(Vol 16) 1929 Oal 162 (162) © (Vol 26) 1939 Sind 187 
(140) : I L E (1939) Ear 330 © (Vol 21) 1934 Pat 299 
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(231) : 13 Pat 165. (Eeview can only be granted on 
grounds set out in O. 47.) 

[But see (Vol 23) 1936 Pesb. 213 (214).] 

[6] The Court has no inherent power to transfer a 
ease. Similarly, the High Court has no inherent power 
of revision over proceedings in subordinate Courts. 
(1905) 32 Cal 875 (881)>i*(Vol 21) 1934 All 677 (679). 

[But see (Vol 11) 1924 Lah 306 (310) ^ 1931) 183 
Ind Cas 876 (876) (Lah).] 

[7] The power of revision is a creature of the statute 
and does not exist if it is not provided for by statute, 
(1940) 1940 Nag L Jour 93 (94)>i«lVol 25) 1938 PC 1 (3); 
I L E (1939) Kar P C 1 : 1939 P C E 13 (PC) ^ 
(Vol 22) 1935 All 599 (600) : 57 All 977 (P B). (Over- 
ruling (Vol 15) 1928 All 108 : 50 All 335.) 

[See however (Vol 29) 1942 Oudh 392 (394).] 

[8] Neither the High Court nor the Federal Court 
can vacate a certificate granted by the High Court 
under S. 205, G-overnment of India Act, 1935, because 
of some subsequent event, (Vol 27) 1940 P C 7 (8) ; 
I L E (1940) Kar P C 45 : 1940 P 0 E 31 (P 0). 

10. Ends of justice, — [1] The inherent powers saved 
by the section are to be used only to secure the ends of 
justice or to prevent the abuse of process of the Court. 
(Vol 8) 1921 P C 80 (84) : 48 Ind App 76 : 48 Cal 481 
(PC)»5&(Vol 32) 1945 Bom 370 (373):ILB (1945) Bom 665. 

[2] Court may exercise inherent power to remedy an 
injury or to avoid needless expense and inconvenience. 
(Vol 28) 1941 Cal 434 (435) : I L E (1941) 1 Cal 373 ^ 
(Vol 10) 1923 Bom 419 (419) «<(Vol 19) 1932 Lah 
296 (296) 4<(Vol 21) 1934 Pat 683 (685). 

[3] A Court can remedy an obvious injustice by 
refund of court-fee. (Vol 30) 1943 Bom 50 (52) : I L B 
(1943) Bom 25 3<(Vol 29) 1942 Mad 316 (317) if (Vol 17) 
1930 All 471 (471) : 52 All 546 f (Vol 19) 1932 Cal 450 
(451) f (Vol 20) 1933 Oudh 170 (170) : 7 Luck 588 
f (Vol 20) 1933 Lah 351 (361) f (Vol 21) 1934 Cal 615 
(616) f (Vol 5) 1918 Pat 496 (496) : 3 Pat L Jour 452 
f (Vol 16) 1929 Bang 158 (160) : 7 Bang 88f (Vol 15) 
1928 Pat 35 (86) : 6 Pat 599 f (Vol 19) 1932 Mad 438 
(439) : 55 Mad 641 f(Vol 83) 1946 Oudh 9 (10) 
f (Vol 23) 1936 Cal 347 (348) f (Vol 26) 1939 Lah 257 
(258) f (Voi 23) 1936 Bang 208 (210) ; 14 Bang 178. 
((Vol 13) 1926 Bang 129 ; 4 Bang 66, overruled.) 

[But see' (Vol 27) 1940 Mad 451 (452) f (Vol 21) 
1934 Mad 409 (410) f(Vol 22) 1935 Pesh 8 (10) 
©(Vol 22) 1935 Cal 707 (709).] 

[4] The Court will vacate manifestly unjust orders. 
(Vol 9) 1922 Bom 385 (386) ; 47 Bom 104. (Ordering 
pauper to pay Eupees 500 as costs of amendment.) 
©(Vol 21) 1934 Lah 156 (157) ; 15 Lah 80. 

[5] The Court may grant relief even where applica- 
tion therefor is made under a wrong section, (Vol 19) 
1932 Mad 223 (224)©(Vol 11) 1924 Cal 90 (91) © (1904) 
31 Cal 737 (741) © (Vol 5) 1918 Pat 668 (671, 672) © 
(Vol 16) 1928 Pat 197 (198j©(1911) 5 Sind L E 61 (66) 
©(Vol 12) 1925 Bang 192 (192) : 2 Bang 659 © (Vol 8) 
1921 All 321 (322). 

[6] See the following cases in which there was a 
merely technical defect and hence inherent power was 
exercised: (Vol 12) 1925 Bang 188 (189). (Piling a 
difierent decree with appeal — Substitution of correct 
one allowed.) © (Vol 9) 1922 Nag 125 (125) ; 5 Nag L E 
265. (Presentation of plaint to proper Court without 
fresh vakalat — Time may be granted for vakalat.)© ■ 
(Vol 19) 1932 Pat 3 (6). (Omission of name of vakil in 
vakalatnama.) © (Vol 14) 1927 P C 264 (265) (P C). 
(Technical defect in security bond.) ©(Vol 14) 1927 Oudh 
455 (456) : 2 Luck 731 © (Vol 19) 1932 Lah 267 (268). 

[7] An appeal dismissed for want of a subsisting 
debree may be revived when that decree is subsequently 


restored. (Vol 17) 1930 All 100 (100)©(Vol 7) 1920 Cal 
399 (400). 

[8] Court cannot restore an appeal dismissed on the 
application of the appellant stating that he wished to 
withdraw it, though he might have acted under a mis- 
take of law. (Vol 29) 1942 All 253 (253). 

[9] Court can restore a suit the decree in which has 
been set aside in a separate suit on the ground that the 
minor or lunatic defendant was not properly defended, 
(Vol 4) 1917 All 477 (479) : 39 All 8©(Vol 17) 1930 All 
644 (645, 646) : 52 All 924©(Vo] IS) 1931 Cal 168 (169) 
©(Vol 24) 1937 All 552 (556). 

[10] The Court can re-hear a matter before final 
order is passed in it, in order to avoid inconvenience 
and delay. (1910) 37 Cal 259 (262) © (1837-41) 2 Moo 
Ind App 181 (216) (PC). (Rehearing of an appeal before 
the Privy Council.)©(Vol 19) 1932 All 656 (657). 

[11] Suits may be consolidated by Court. (Vol 30) 
1943 Bom 12 (17, 18) : I L E (1943) Bom 104 © (1895) 
22 Cal 511 (517) © (Vol 4) 1917 All 336 (d37). (Even 
without the consent of parties ) © (Vol 9) 1922 Pat 566 
(566) : 1 Pat 669©(Vol 2) 1915 Bom 146 (148) : 39 Bom 
604 (FB) © (Vol 24) 1937 Nag 132 (133) : I L E (1937) 
Nag 6 ©(Vol 26) 1939 Pat 30 (31)©(Vol 3S) 1946 Oudh 
33 (35) : 20 Luck 339 (PB). 

[12] Court can consolidate appeals. (Vol 5) 1918 Mad 
368 (369) © (Vol 15) 1928 Mad 463 (463) © (Vol 10) 
1923 All 490 (491) : 45 All 606 (P B) © (Vol 12) 1925 
Pat 765 (769) : 4 Pat 448 © (Vol 5) 1918 Pat 196 il97): 
3 Pat L Jour 446©(Vol 33) 1946 Bom 184 (186i*470rL J 
565©(Vol 2 ) 1936 All 832 (833) : 1 L E (1937) All 105. 
(High Court has no inherent power to pass orders under 
O. 45, E 4 directing consolidation of appeals pending 
before their Lordships of the Privy Council) 

[13] As to joinder of proceedings see the following 
cases. (Vol 5) 1918 Pat 415 (416). (Application to set 
aside ex ^arte decree — Another to set aside sale there- 
under — Fraud — Joint trial.) 

{,See (Vol 17) 1930 Mad 381 (382):53 Mad 262 (P B). 
(Several revisions against common respondent cannot be 
consolidated for purposes of vakalat and process fee.)] 

[14] The Court may, to secure the ends of justice, 
take notice of subsequent events. (Vol 4) 1917 Cal 716 
(719) : 44 Cal 47 © (Vol 2) 1915 Cal 103 (104) © (Vol 
10) 1923 Lah 24 (25) © (Vol 12) 1925 Nag 104 (107) © 
(Vol 11) 1924 Nag 188 (189) © (Vol 13) 1926 Oudh 32 
(32) © (Vol 10) 1923 Lah 690 (591)©(Vol 18) 1938 Bom 
280 (282) © (Vol 16) 1929 Lah 409 (415). 

See however the following cases holding to the oon* 
rar2/:(Vol 11) 1924 Pat 438 (438):3 Pat 224©(1918) 46 
Ind Cas 794 (796) (Nag)©(Vol 9) 1922 Lah 437 (439)© 
(Vol 13) 1926 Mad 594 (597) © (Vol 9) 1922 All 
526 (526). 

[15] Questions which go to the root of the contro- 
versy may be considered by the Court. (1912) 35 Mad 607 
(612) : 39 Ind App 218 (P 0). (Question of attestation.)© 
(Vol 14) 1927 Mad 143 (144), 

[16] Where the records are lost by accident, they may 
be reconstrued from memory of the Court or on evi- 
dence or affidavit. (Vol 2) 1916 Mad 1038 (1039) : 38 
Mad 498 © (Vol 10) 1923 Mad 647 (648) : 46 Mad 679^ 
(P B) ©-(Vol 31) 1944 Mad 56 (56). 

[17] Money allowed by mistake to be withdrawn by 
a party may be ordered to be refunded. (Vol 22) 1935 
Mad 212 (212, 213) © (Vol 20) 1933 Lah 850 (861) © 
(Vol 21) 1934 Lah (142) (143). 

[18] In the following cases the Court exercised inhe- 
rent power to secure justice. (Vol 29) 1942 Mad 519» 
(620). (Court returning application due to mistake caus- 
ed by misunderstanding of parties and Court itself — ^ 
Court power to restore application.) © (Vol 28) 1941 
Cal 80 (85). (There is no bar in bringing decree in con- 
formity with final judgment where rights of third party 
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have not intervened.) i3& (Yol 31) 1944 Nag 148 (149) : 

I L B (1944) Nag 379. (Suit re-opened.) (Vol 31) 1944 
■Oudh 5 (7). (Clerical mistake in mortgage deed — 
Mistake repeated in plaint and decrees — Amendment.) 

^ (Vol 22) 1935 All 868 (871) : 58 All 249. (Collector 
acting under S. 68 has inherent .power to cancel his 
order on valid grounds.) (Vol 25) 1938 Mad 360 (363): 

I L B (1938) Mad 744 (F B). (Money realised by execu- 
tion sale of attached property — Application for pay- 
ment by Crown towards arrears of income-tax due by 
judgment-debtor — Court can order payment— Separate 
suit by Crown not necessary.) 

[19] Where a party has another remedy open the 
Court will not, as a general rule, grant him relief under 
the inherent powers. (Vol 30) 1943 Pat 13 (14)'P(Vol 29) 
1942 Oudh 189 (193) : 17 Luck 297 * (Vol 28) 1941 
Bom 219 (222) *i< (Vol 28) 1941 Oudh 83 (84) : 16 Luck 
492 >5& (Vol 28) 1941 Pat 408 (409). (Order appealable 
— No interference under S. 151.) ^ (Vol 26) 1939 Cal 
668 (660). (Setting aside consent decree on ground of 
fraud.) ^ (Vol 20) 1933 All 382 (384) : 55 All 648 ^ 
(Vol 32) 1945 Mad 108 (111) ; I L B (1946) Mad 482 ^ 
Vol 14) 1927 Nag 212 (212, 213) : 23 Nag L B 79 
Vol 14) 1927 Nag 96 (96)*(Vol 16) 1929 Cal 470 (472): 
57 Cal 154 ® (Vol 16) 1929 Mad 757 (763): 62 Mad 899 
(FB). (Application under 0. 21 Br. 97 and lOO dismissed 
for default.)®* (Vol 8) 1921 Upp Bur 5 (7) : 4 XJpp Bui 1 
^ (Vol 3) 1916 Sind 70 (70) : 9 Sind L B 132 * (Vol 2) 
1916 Mad 392 (395) >i* (Vol 20) 1933 Sind 29 (31) : 26 
iSind L B 395 ® (Vol 26) 1939 Oal 349 (350) ®* (Vol 25) 
1938 Pesh 15 (17). (Leave granted under S. 20 (b) 
without notice to opposite party — Objections against 
such leave cannot be heard under S. 151, as opposite 
party could resort to S. 23.) (Vol 25) 1938 Bang 433 
(435). (Where a party has not applied under O. 21 
Br.89, 90 or 91, it is not open to him to seek the inherent 
power of the Court to set aside the Bale.)'i*(Vol 26) 1938 
Bom 610 (512) : I L B (1938) Bom 743 * (Vol 26) 1939 
All 66 (69) : I L B (1939) All 103 © (Vol 22) 1935 Pesh 
161 (152) © (Vol 22) 1935 Cal 336 (337) : 62 Cal 61 * 
(Vol 23) 1936 Lab 672 (673) © (Vol 26) 1938 Lah 4 (5). 

'[20]^ In the following oases the Court granted relief 
under its inherent powers though another remedy was 
open but not resorted to by the party. (Vol 30) 1943 
Oudh 136 (138). (The view that S. 161 is intended 
to meet only oases for which there is no other provision 
is not adopted by ‘this Court in some recent cases.’) ^ 
(Vol 29) 1942 Oudh 343 (344) : 17 Luck 673. (Lower 
Court passing ex parte decree even when the Judge had 
discovered that notice necessary under S. 14, U. P, 
Encumbered Estates Act, had not been served on the 
creditors.)©(Vol 28) 1941 Oudh 91 (93) : 16 Luck 294 © 
(Vol 9) 1922 Mad 193 (193). (Decree against corporation 
with wrong representative — Bight representative may 
.apply to vacate it — Separate suit not just.) © (Vol 20) 
1933 Nag 176 (177) : 29 Nag L B 176©(Vol 8) 1921 Pat 
491 (493, 494). (Personal decree against non- mortgagor 
defendants by mistake of Court, may be rectified though 
no appeal or review preferred.) ©(Vol 19) 1932 Bom 271 
(272). (An order under 0. 11 B. 21 set aside since 
appeal was costly.) © (Vol 24) 1937 Sind 101 (103) : 31 
Sind L B 32©(Vol 32) 1945 Bom 85 (86, 87) (Bevival of 
execution application rendered infruetuous by certifi- 
cate under S. 10, Watan Act.) © (Vol 25) 1938 Pat 468 
(469). (Restitution of the property which had been taken 
from an innocent person under orders.) © (Vol 26) 
1939 Lah 223 (224). (Inherent power to restore an 
apl^Lication in execution proceedings which has been dis- 
missed for default.)©(Vol 26) 1938 Pat 447 (450). 

[21] Courts will not exercise inherent powers if it 
inbrarfere with the rights of third parties or cause 
(Vol 27) 1940 Bang 20t (202) : 


1940 Bang L B 421 (SB) © (Vol 11) 1924 Nag 98 (101) : 
20 Nag L B 11© (Vol 13) 1926 Bom 377 (378) : 50 Bom 
457 © (Vol 9) 1922 Mad 228 (229) © (Vol 12) 1923 Mad 
443 (443)©(Vol 23) 1936 Oudh 50 (51) : 11 Luck 519. 

[22] Party guilty of laches — New rights arising 
against him — No exercise of inherent powers. (Vol 12) 
1925 All 236 (237) : 47 All 304. (Mistake in execution 
sale will not be rectified after three years.) © (Vol 21) 

1934 All 250 (252). (Review after appeal is time- 
barred.) © (Vol 5) 1918 Bom 105 (106) : 43 Bom 240 © 
(Vol 15) 1928 Nag 149 .(149) © (Vol 13) 1926 Bang 50 
(51) : 3 Bang 488©(Vol 10) 1923 Oudh 59 (60):25 Oudh 
Cas 286 © (Vol 31) 1944 Nag 335 (336) : I L B (1944) 
Nag 408. 

11. “Abuse of the process of the Court. “ — [1] 
Where a Court employs a procedure in doing something 
which it never intended to do and there is miscarriage 
of justice, there is an abuse of the process of the Court. 
(Vol 16) 1929 All 147 (148) : 60 All 859. (Property 
other than the judgment-debtor’s included in judgment, 
decree and map by acoident.)©(1909) 36 Oal 193 (203) © 
(Vol 4) 1917 Pat 495 (497) : 2 Pat L Jour 361© (Vol 22) 

1935 All 27 (28)© (1938) 32 Sind L R 215 (219). 

[2] The principle acttis cunce neminem gravahit ^ 
An act of the Court shall prejudice no person is to be 
applied. (Vol 7) 1920 Oal 399 (400)© (Vol 13) 1926 
Nag 331 (331)© (Vol 1) 1914 Sind 61 (62) : 8 Sind L R 
327© (Vol 25) 1938 AU 8 (11) : I L B (1988) All 71© 
(Vol 26) 1939 Bom 51 (62) : I L B (1989) Bom- 27© 
(Vol 23) 1936 Oal 343 (346) : 63 Oal 1079© (Vol 24) 
1937 Mad 150 (151)© (Vol 22) 1935 Sind 214 (215) : 29 
Sind L B 251. 

[3] The absuse of the process may be by the mistake 
of the Court. See the following cases:(Vol 30) 1943 Pat 72 
(73). (Amendment of consent decree without notice to 
party affected.)© (Vol 28) 1941 Oudh 91 (93) : 16 Luck 
294© (Vol 3) 1916 Oal 241 (244) : 43 Oal 269. (Adverse 
order without notice )© (Vol 3) 1916 P C 85 (85) (P 0), 
(Adverse order without notice.) © (1912) 34 All 518 
(622)© (Vol 20) 1933 Oudh 229 (230, 231) : 8 Luck 
496© (Vol 21) 1934 Mad 606 (507) : 58 Mad 84, (Dis- 
posal of appeal without full hearing.!© (Vol 7) 1920 
Cal 434 (435) (S B). (Dismissal of a petition under mis- 
apprehension.)© (Vol 15) 1928 All 108 (110) : 60 All 
335. (Failure to enquire under 0. 32 R. 15,)© (Vol 12) 
1925 All 622 (623) : 47 All 646. (Application for final 
decree— Applicants* default ^ Dismissal of suit itself.)© 
(Vol 16) 1929 Bang 158 (160) : 7 Bang 88. (Error in 
drafting the decree.) © (Vol 19) 1932 Nag 31 (31) : 27 
Nag L E 341. (Decree directing partition in impossible 
manner.)© (Vol 16) 1929 Oudh 385 (387) : 4 Luck 662 
(F B) (Passing decifee on a compromise not signed by 
a party or his authorized agent.)© (Vol 14) 1927 Cal 
636 (642) : 54 Cal 836© (Vol 13) 1926 Pat 218 (226, 
231) : 5 Pat 361 (F B). (Wrong order for payment .of 
court-fee, and wrong dismissal on default of payment.)© 
(Vol 8) 1921 Bom 394 (395) : 45 Bom 1127© (Vol 24) 
1937 Mad 95 (96). (Court paying to wrong person by 
mistake is bound to restore it to right person.}© (Vol 24) 
1937 Lah 204 (205). (Court failing to pass personal 
decree under 0. 34 R. 6 through oversight.)© (Vol 21) 
1934 Nag 234 (235);: 31 Nag L R 63© (Vol 26) 1938 
Pat 468 (469, 470). (Property wrongly taken away in 
execution against another under erroneous order.)© 
(Vol 23) 1936 Oal 343 (346) : 68 Oal 1079. , ' 

[4] As to instances of the abuse of the process by 
officers of the Court see the following decisions. (Vol 28) 
1941 Mad 706 (707)© (Vol 1) 1914 Sind 61 (62) : 8 
Sind L E 327. (Failure of Court officer to notify d4te 
of hearing.)© (Vol 16) 1929 Pat 391 (302). (Delivery of 
wrong property by plaintiff.)© (Vol 11) 1924 All 8X6 
(824) : 46 All 864. (Wrongful acts of the Court per- 
mitted or performed by its officials.) ©(Vol 12} 1925 Wd 
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1212 (1212, 1213). (Dishonesty of officer of Court in 
execution.) ^ (Vol 18) 1931 Lah 344 (344) ; 12 Lah 
602. (Sale ordered free of, but conducted subject to a 
mortgage.)i$< (Vol 22) 1935 Sind 214 (216) : 29 Sind 
L E 25115* (Vol 23) 1936 Pat 176 (177). (Application 
under O, 21, E. 58 — Officers of Court not informing 
decree-holder)* (Vol 23). 1936 Cal 343 (346): 63 Cal 
1079- 

[But see (Vol 14) 1927 Lah 372 (372). {Ex parte 
decree on the basis of return of summons in a different 
suit.)] 

[5] Acts of parties may give rise to the abuse of the 
X>rooess. (Vol 30) 1943 Pat 127 (129) : 21 Pat 838. 
(Order induced* by misrepresentation against party ex 
parte,)^(Vol 28) 1941 Cal 336 (336, 337) : I L E (1941) 
1 Cal 405. (Decree obtained by fraud on Court.) 4* (Vol 
27) 1940 Lah 265 (266). (Order obtained on a fraudulent 
misrepresentation ] ^ (Vol 21) 1934 Pat 229 (231) : 13 
Pat 165 (Fraud upon Court in a compromise.)5«(Vol21) 
1934 Pat 41 (42). (Fraud in compromise.) *5* (Vol 10) 
1923 Mad 635 (636) : 46 Mad 583. (Court misled in 
granting leave to bid and fixing upset price.) >5 (Vol 2) 
1916 Cal 49 (51). (Appointment of guardian — Fact of 
majority suppressed.) (Vol 2) 1915 Cal 622 (624). 
(Compromise — Suppression of service of summons — 
False vakalatnama— Fraudulent consent .)5< (Vol 1} 1914 
Bom 123 (124) ; 38 B rni 638. (Arbitration — No differ- 
ences between parties.) ^ (1910) 34 Bom 408 (410). 
(Pleader not engaged — Consenting to decree.) 5* (Vol 13) 
1926 Oudh 315 (315). ; 1 Luck 341. (Compromise 
signed by pleader not authorized.) (Vol 10) 1923 Pat 
483 (486, 487) : 2 Pat 731, (Fraudulent alteration of 
terms of compromise )'i‘(Vol 14) 1927 Pat 354 (363) : 6 
Pat 108®(Vol 24) 1937 Sind 101 (103): 31 Sind L E 32 
®(Vol 24) 1937 Lah 29 (31). (Eestoration of property 
wrongfully attached.) 5* (Vol 24) 1937 Lah 631 (631). 

[6] Where fraud by a party is fraud on another 
party, and not fraud on the Court, this section cannot 
be applied. (Vol 30) 1943 Pat 13 (14), (Vol 26) 1939 
Bom 490 (491).® (Vol 22) 1935 Pat 439 (444) : 14 Pat 
356®(Vol 26) 1939 Cal 668 (661). 

[7] Dismissal for default of a party who was dead — 
Application under 0. 9, E. 9 — Suit restored — Appellate 
Court reversing the order on the ground that the 
dismissal was right — Held that S 151 could be invoked, 
(1913) 35 All 331 (337) : 40 Ind App 151 : 16 Oudh Gas 
194 (P C). 

[8] Gaining an unfair advantage by the use of a rule 
of procedure is abuse of the process by the party. 
(Vol 15) 1928 Nag 106 fl07, 108) ® (Vol 11) 1924 Oudh 
230 (231)®(1913) 1913 Pun L E No. 226, p. 763 (765) : 
1913 Pan Ee No. 3 ® (Vol 15) 1928 Oudh 260 (261). 
(Valuation under S. 7, cl. (iv) (o) and (d), Court-fees 
Act outrageously low — Court can interfere.) 

[9J Contempt of the authority of the Court by a 
party or stranger— S.151 applies. (1884) 10 Cal 109(131, 
132) ; 10 Ind App 171 (P 0). (Power to punish sum- 
marily for a oontmpt by the publication of a libel out of 
Court when the Court is not sitting — High Court — 
Common law.)* (Vol 12) 1925 All 280 (282) : 47 All 
638® (Vol 5) 1918 Pat 100 (103) : 4 Pat L Jour 20® 
(Vol 16) 1929 Smd 136 (136). (An application to sue in 
forma patiperis rejected for vaxatious delay in implead- 
ing legal representative.) 

[10] Fraud or collusion in court proceedings as be- 
tween parties — Inherent power may be invoked. (Vol 30) 
1943 Pat 13(14)®(1879) 2 Mad 264 (267, 268). (Fraud 
between auction purchaser and decree-holder.)® (Vol 2) 
1916 Mad 281(282). (Fraud in procuring order.)® (1910) 
34 Bom 408 (410)® (Vol 14) 1927 Pat 354 (363) : 6 Pat 
108. 


[11] Betention of a benefit wrongly received is abuse 
of process, (Vol 11) 1924 Bang 181 (181): 1 Bang 770® 
(Vol 3) 1916 Oal 241 (244) : 43 Cal 269® (Vol 5) 1918 
Pat 418 (419)® (Vol 4) 1917 Pat 495 (497) : 2 Pat L 
Jour 361. 

[12] Eesorting to multiplicity of proceedings — Exer- 
cise of inherent power is proper. (Vol 28) 1941 Pesh 34 
(36)® (Vol 11) 1924 All 818 (824); 46 All 864® (Vol 13) 
1926 All 212 (214): 48 All 356® (Vol 16) 1929 Lah 317 
(318)® (Vol 13) 1926 Pat 171 (173). 

[13] Presence of witness during examination of pre- 
vious witness — Court can refuse to take his evidence. 
(Vol 21) 1934 All 840 (841). 

[14] .Instituting vexatious actions will invoke the 
exercise of inherent powers. (1905) 28 Mad 560 (564, 
565)® (1909) 5 Nag L E 181 (185)® (1905) 28 Mad 28 
(32)®{1909) 31 Ail 116 (122): 36 Ind App 9 (PC) (Wit- 
ness — Citing opponent as.)® (1010) 32 All 104 (109) : 
37 Ind App 1 (PC)® (1898) 25 Oal 203 (206)® (Vol 19) 
1932 Mad 263 (264). . 

' [15] Executing a decree manifestly at variance with 
its purpose will justify exercise of inherent powers. (Vol 5) 
1918 Pat 352 (354) : 0 Pat L Jour 435. 

[16] A person who brings himself within the terms 
of a statute is not to be deprived of a right conferred 
by that statute on “so treacherous a ground of decision 
as an abuse of the process of the Court”. (Vol 3) 1916 
P C 64 (65) : 44 Cal 535; 44 Ind App 11 (PC)® (Vol 29) 
1942 Lah 119 (120). (Execution of decree for Es. 44 — 
Property attached worth about Es. 3000.)®(1910) 8 Ind 
Cas 474 (476) : (1910) 1 Upp Bur Eul 26. (Solvent co- 
heirs of a pauper putting him forward to get a decision 
of their rights. 1® (Vol 2) 1915 Mad 608 (612) (Choice 
of foriLm no abuse though defendant suffers.)® (Vol 2) 
1915 Mad 461 (463). (Second suit against same party 
for same relief on same cause of action pending first 
suit, is no abuse because first may fail on some techni- 
cality.) 

[17] The failure to conform to a mere rule of practice 
is not an abase of process in every ease. (Vol 15) 1928 
Mad 622 (523)® (Vol 16) 1929 Nag 251 (254) : 27 Nag 
L E 102 (F B). 

12. Criminal cases. — [1] See the following deci- 
sions:— (Vol 12) 1925 Lah 323 (823). (Forged receipt — 
Question of forgery in appeal before High Court — Stay 
of proceedings under S. 476, Criminal P.C.)®(Vol 19} 
1932 Oudh 31 (32). (Stay of criminal proceedings, pend- 
ing civil litigation in respect of the same matter.) 

13. Contempt of Court. — [1] High Court has 
jurisdiction to award costs in a criminal prosecution for 
contempt of Court and to order its recovery on the lines 
on which decrees are executed by the Civil Court. 
(Vol 22) 1935 All 1013 (1014) ; 58 All 374. 

[2] As to the powers of a Chief Court to punish for 
contempt, see (Vol 27) 1940 Sind 239 (241) : I L E 
(1941) Ear 3 (F B). 

14. Insolvency Court. — [1] An Insolvency Court 
has inherent powers to pass necessary orders in eases 
not provided for by the Insolvency Act, (Vol 27) 1940 
Bang 156 (166) : 1940 Bang L E 392 ® (Vol 20) 1933 
Pat 84 (87) : 12 Pat 163. 

[2] An Insolvency Court has power to rectify mis- 
takes in its proceedings. (Vol 21) 1934 Lah 177 (178) ® 
(Vol 21) 1934 Mad 31 (31)® (Vol 20)1933 Mad 345(346). 

[3] An Insolvency Court can set aside an ex parte 
order obtained by fraud or misrepresentation. (Vol 24) 
1937 Lah 631 (631, 632). 

[4] An Insolvency Court has no power to stay an 
execution sale going on in another Court. (Vpl 4) 1917 
Mad 946 (946). 

[6] The Court in which an execution sale is going 
on, may on a claim by the Official Beceiver under S. 51 
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or S. 52, Insolvency Act, stay the execution. (Vol 11) 
1924 Smd 69 (71). 

[6] Where an applicant is entitled to an order of 
adjudication as of right under the Insolvency Act, the 
Courts cannot refuse adjudication on the ground that 
it is an abuse of the process of the Court. (Vol 3) 1916 
P 0 64 (65) : 44 Ind App 11 : 44 Cal 535 (P C). 

[7] Court has inherent power to restore an applica- 
tion under S. 9 (1) (c), Provincial Insolvency Act, filed 
by a creditor, dismissed for default, at the instance of 
another creditor who applies under S. 16 for substitut- 
ing his name. (Vol 33) 1946 Bom 20 (23) : I L B(1945) 
Bom 734. 

15. Reinstatement of legal practitioner dismis*- 
sed from profession,— [1] High Court has power to 
reinstate legal practitioners. (Vol 21) 1934 Oiidh 140 
(142) : 35 Cri L Jour 678 (SB) ^ (Vol 22) 1935 All 321 
(322) (FB). 

16. Appeal. — [1] No appeal lies from an order 
under S. 151, as an api^eal from an order. (Vol 30) 
1943 Oudh 35 (3e)5« (Vol 29) 1942 Bom 306 (307) : 
I L E (1942) Bom 704* (Vol 29) 1942 Pat 195 (195)® 
(Vol 28) 1941 Lah 419 (420) ; I L E (1942) Lah 212 ® 
(Vol 27) 1940 Bom 10 (11, 12) : I L E (1939) Bom 708® 
(Vol 27) 1940 Oadh 387 (390) : 16 Luck 27 ® (Vol 26) 
1939 Lah 508 (608) ® (Vol 19) 1932 Nag 101 (102) : 
28 Nag L B 88® (Vol 17) 1930 Nag 199 (200) : 26 Nag 
L H 187® (Vol 81) 1944 All 218 (219, 220) : I L B 
(1944) All 381® (Vol 12) 1925 Mad 229 (229) : 48 Mad 
713® (Vol 14) 1927 Mad 335 (336)® (Vol 11)' 1924 
Bang 177 (177) : 1 Bang 656® (Vol 26) 1939 All 28 
(29)® (Vol 25) 1938 IPesh 81 (82)® (Vol 23) 1936 
Smd 166 (167) : 30 Sind L E 170® (Vol 24) 1937 Cal 
152 (155, 156) : I L B (1937) 1 Cal 637® (Vol 23) 1936 
Pesh 79 (80). 

[2] Order under S. 151 amounting to decree — Appeal 
lies (Vol 23) 1936 Lah 212 (213)® (Vol 27) 1940 Bom 
10 (11, 12) : I L E (1939) Bom 708 ® (Vol 27) 1940 Cal 
92 (92) : I L E (1939) 2 Cal 378® (Vol 27) 1940 Nag 
349 (364) ; I L E (1940) Nag 538® (Vol 13) 1926 Fat 
457 (459) : 6 Pat 160® (Vol 14) 1927 Pat 296 (297) : 6 
Pat 380® (1943) I L R (1943) Bar 245 (249)® (Vol 
20) 1933 Mad 399 (400)® (Vol 24) 1937 Cal 152 (156) : 
I L B (1937) 1 Cal 637® (Vol 23) 1936 Lah 725 (727)® 
(Vol 23) 1936 Mad 636 (638)® (Vol 22) 1935 All 27 (28). 

[3] Order under S. 151 can be challenged under 
S. 105. (Vol 21) 1934 Lah 312 (312). 

[4] Order not specifically passed under S. 151 — 
Appeal — Appellate Court must decide the provision 
under which order falls. (Vol 17) 1930 Mad 158 (159) ; 
63 Mad 395® (Vol 13) 1926 Pat 516 (516)® (Vol 10) 
1923 'Mad 331 (331)® (Vol 19) 1932 Lah 311 (311)® 
(Vol 25) 1938 Sind 124 (126) : I LR (1939) Bar 50. 

[5J Order in fact under S. 161, actually passed as an 
appealable order — Appeal lies. (Vol 15) 1928 Lah 341 
(341)® (Vol 19) 1932 Pat 317 (319) : 11 Pat 553. 

[But see (Vol 27) 1940 Nag 349 (351, 352) : I L R 
(1940) Nag 638. ((Vol 23) 1936 Nag 8 : 31 Nag L E 
(Sup) 72, overruled.)] 

[6] Order passed under S. 151 — Jurisdiction analo- 
gous to that conferred by appealable provision exercised 
—No appeal lies, (Vol 4) 1917 Pat 495 (496, 497) ; 2 
Pat L Jour 361® (Vol 26) 1939 Oudh 273 (276)/ 

[But see (Vol 30) 1943 Nag 172 (174) : I L E (1943) 
Nug 699® (Vol 28) 1941 Mad 564 (565)® (Vol 27) 1940 
Nag 349 (352): I L R (1940)Nag 638. (06i^(??'.)®(Vol 14) 


1927 Cal 285 (286)® (Vol 18) 1931 Cal 779 (781)® (Vol 

25) 1938 Nag 326 (328) : I L E (1939) Nag 350® (Vol 

26) 1939 Sind 303 (304) : I L R (1939) Bar 428.] 

[7] Where the discretion permitted under S. 151 is 
used to enlarge a provision of procedural law, an appeal 
lies. (Vol 30) 1943 Nag 335 (339) : I L R (1944) Nag 
370. 

17. Revision. — [1] Revision lies from on order 
under S. 151. (Vol 30) 1943 Oudh 35 (36) ® (Vol 28) 
1941 Lah 419 (420) : I L R (1942) Lah 212 ® (Vol 28) 
1941 Rang 60 (61) : 1940 Rang L R 749® (Vol 27) 1940 
Pat 475 (476). 

[2] Ordinarily Court will not interfere in revision 
with on order under S. 161. (1940) 1940 AU W B (H C) 
62 (63) ® (Vol 1) 1914 All 125 (125) ® (Vol 19) 1932 
Mad 223 (224) ® (Vol 21) 1934 Cal 780 (781)® (Vol 14) 
1927 Oal 420 (421) ® (Vol 1) 1914 Lah 9 (11) : 1914 
Pun Be No. 10. 

[3] Refusal to exercise jurisdiction — Revision lies, 
(Vol 29) 1942 Bom 306 (307) : I L R (1942) Bom 704® 
(Vol 12) 1925 Gal 420 (421) ® (Vol 21) 1934 Lah 108 
(108) ® (Vol 21) 1934 Mad 84 (84, 85) : 67 Mad 542® 
(Vol 6) 1919 Mad 14 (15)® (Vol 24) 1937 Lah 894 (895). 

[4] Order under S. 151 without jurisdiction — Revi- 
sion lies. (Vol 29) 1942 Pat 328 (328) ® (Vol 26) 1939 
All 668 (669, 670) ® (Vol 16) 1929 Cal 158 (159) ® 
(Vol 17) 1930 Nag 48 (49) : 26 Nag L R 30 ® (Vol 5) 
1918 Pat 100 (103) : 4 Pat L Jour 20 ® (Vol 22) 1935 
Oal 336 (338) : 62 Oal 61® (Vol 26) 1939 Sind 137 (142): 
I L R (1939) Bar 330. 

[5] Section 116 cannot be apxfiied to cases where the 
Court has considered a matter judicialJy and has*refused 
to exercise its discretion under S. 151 so that no ques- 
tion of jurisdiction arises at all. (Vol 22) 1935 All 
49 (49). 

[6] See also Notes on S. 115. 

SECTION 152— SYNOPSIS 

1. Clerical, arithmetical mistakes and errors 

arising from accidental slip or omission, 

2. Mistakes originating in pleadings. 

3. Mistakes anterior to suit. 

4. Inherent powers of Court, 

5. “May be corrected*’, 

6. “At any time”. 

7. Court by which amendment can be made. 

8. “Of its own motion,” 

9. Who may apply. 

10. Notice of amendment. 

11. Effect of amendment. 

12. Successive applications for amendment. 

13. Consent decrees. 

14. Award. 

15. Suit to rectify mistake, if lies. 

16. Appeal. 

17. Revision. 

1. Clerical, arithmetical mistakes and errors 

arising from accidental slip or omission [1] .tinder 

S. 152 Court cannot only correct clerical or arithmetical 
mistakes in judgments, decrees and orders but also 
accidental slip or omission therein* (Vol 16) 1929 AU 
337 (337) : 51 AU 672 ® (Vol 19) 1932 Pat 621 (322). 
(Accidental and unintentional errors.) ® (Vol 11) 1924 
AU 690 (690). (Palpable mistakes.) ® (Vol 15) 1928 Lah 
636 (637) ® (Vol 10) 1923 Lah 147 (148)®(Vol 13) 1926 
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Oudh 223 (223, 224) ^ (Yol 10) 1923 Mad 663 (664). 
(Court cannot substitute a new decision.) © (Vol 9) 1922 
Mad 192 (192)i$<(Yol 20) 1933 Oudh 385 (386)'3&(Yol 30) 
1943 Cal 1 (4) : I L B (1942) 2 Cal 268 •53 (Yol 14) 1927 
Pat 25 (27). (Accidental omission of direction in judg- 
ment.) * (Yol 17) 1930 Sind 96 (96) 26 Sind L B 150. 
(Accidental inclusion of the name of deceased party in- 
stead of the legal representative brought on record.) 

(Yol 4) 1917 Oudh 141 (143). (Omission to fix period of 
payment in a redemption decree.) ^ (Yol 25) 1938 Mad 
573 (575). (Dismissal of entire suit instead of against 
the appealing defendant.)'J'(1913) 7 Low Bur Eul 81(82). 
(Decree for foreclosure inadvertently passed in lieu of 
one for sale.) ^ (Yol 24) 1937 Oudh 191 (192) : 12 Luck 
759. (Suit for possession and mesne profits — Court 
permitting inquiry about mesne profits to be determined 
in execution proceedings — Judgment and decree gran- 
ting possession but omitting order as to mesne profits — 
Omission held accidental.)* (Yol 17) 1930 Lah 210 (211). 
(By inadvertence relief as to possession not granted.) 

* (Yol 26) 1939 Lah 255 (256). (Suit for accounts — 
Final decree including costs only after preliminary de- 
cree — Decree can be amended so as to include costs 
prior to preliminary decree.) * (Yol 13) 1926 Lah 664 
(665). (Error in judgment that a certain party being pro 
forma defendant was not liable to pay costs.) * (Yol 7) 
1920 Nag 157 (157). (Mistake as to costs.) *( Vol 23) 1936 
Pesh 196 (197). (Question of award of costs not in dis- 
pute — Only method of assessment or item awarded in 
controversy — Application for amendment of decree lies 
under S, 152.)*(Yol 27) 1940 Cal 202 (203, 204) : I L K 
(1939) 1 Cal 305. (Passing of personal decree against 
legal representative.) *(Yol 11) 1924 Lah 621 (622). (Pas- 
sing personal decree against the legal representative.) * 
(Vol 2) 1915 All 188 (189) : 87 All 323. (Defendant’s 
mortgage held prior, but no mention made in decree.) * 
(Vol 2) 1915 All 323 (323). (Inadvertent recording of 
order of dismissal instead of an order decreeing the suit 
or appeal.) * (Yol 5) 1918 All 78 (78). (Inadvertent mis- 
description of property covered by the decree or judg- 
ment.) * (Yol 16) 1929 All 147 (147, 148) : 50 All 859. 
(Judgment accidentally including property of a stranger.) 

* (Yol 20) 1933 All 102 (103), (Omission to specify pro- 
perty in decree in a mortgage suit.)*(Yol25) 1938 Oudh 
7 (8). (Full pleader’s fee awarded against an admitting 
defendant contrary to rules.) * (Yol 14) 1927 Bang 311 
(312) : 5 Bang 615. (Date for performance not fixed in a 
decree for specific performance — Court can fix date 
subsequently.) * (Yol 6) 1919 Pat 141 (142). (Delivery 
of possession of property not covered by decree— Appli- 
cation by judgment-debtor for restoration of property 
and correction of mistake — Court should correct its 
mistake.) 

[2] Clerical and arithmetical mistakes can always be 
corrected even though the decree agrees with the judg- 
ment. (Yol 7) 1920 Pat 180 (180). (Order as to costs 
can be added to a judgment already pronounced)* (Vol 
14) 1927 Mad 435 (436)* (1939) 41 PunL B 119 (120). 
(Correction of error should not be refused on the ground 
that the mistake appears on the judgment and there- 
fore it is not accidental.) 

[3] Decree in accordance with judgment cannot be 
amended without judgment being amended. (Yol 14) 
1927 Cal 203 (206)* (1911) 11 Ind Oas 896 (896, 897) 
(All)* (1937) 1937 Mad W N 1013 (1013). (Decree and 
judgment not in terms of O. 34 B. 4 read with O. 34 
B. 15.) * (Yol 2) 1915 Mad 939 (940) * (1907) 31 Bom 
447 (449). 

[4] Where by accidental slip the name of a wrong 
person is inserted in the decree as the guardian of a 
minor the mistake can be corrected. (Yol 13)- 1926 Pat 
564 (565)* (Yol 15) 1928 Mad 1057 (1069). (Where it 


is not case of misdescription alone but a case of real 
non-representation the defect cannot be cured.) 

[5] Where there is no clerical or arithmetical or any 
errors arising from accidental slip or omission the sec- 
tion does not apply. (Vol 29) 1942 Oudh 189 (193) : 17 
Luck 297* (Yol 28) 1941 Lah 419 (420). (Judge deli- 
berately not passing decree in form No 9 in Appendix 
D of the Code — Successor cannot amend.) * (Yol 26) 
1939 All 96 (96, 97.) (Amending decree by reducing 
the decretal amount in the light of accounts newly filed 
is not justified.)* (1909) 33 Bom 216 (218). (Omission 
to declare the manner of taking accounts, and the 
person by whom they are to be taken, in a decree on 
mortg^e suit.)* (Yol 28) 1941 Lah 212 (214). (Court 
reviewing judgment sue motu and allowing interest at 
9 per cent per annum since 1927 — Original judgment 
not containing a finding that rent was due from 1927 — 
Modification cannot be allowed.)* (Yol 27) 1940 Lah 
182 (182), (Method of assessment of costs wrong — 
Decree cannot be amended (Yol 23) 1936 Pesh 196 
dissented from.) * (Vol 27) 1940 Mad 538 (539, 540). 
(Court cannot rectify decree because it was wrong or 
unfair or parties did not realize their rights.)*(Yol 11) 
1924 Oudh 408 (409). (Deliberate error or omission 
cannot bei corrected.)* (Yol 22) 1935 Pesh 104 (106)* 
(Vol 31) 1944 All 198 (199); I L B 11944) Ail 588. 
(Court making mistake of law and passing wrong de- 
cree — Mistake cannot be said to have arisen through 
accidental slip or omission.)* (Yol 25) 1938 Cal 187 
(188). (Judgment and decree though ambiguous, decree 
following judgment entirely — No accidental slip or 
omission — S. 152 does not apply.)* (Yol 1$) 1926 Cal 
1100 (1101) * (1913) 1913 Pun L B No. 25 page 93 : 
1913 Pun Be No. 47 * (1912) 11 Mad L Tim 33 (37). 
(Even where the order has been passed under an 
erroneous impression as to the facts of the case.)* (Vol 
21) 1934 All 128 (128, 129). 

[6] Order of apportionment of compensation awarded 
for acquisition of land under misapprehension of facts 
— Decree in conformity with judgment — Section 152 
has,no application. (Yol 7) 1920 Pat 743 (744): 5 Pat L 
Jour 253. 

[7] Test whether the slip or omission is accidental or 
not is to see whether the order as it stands represents 
the intention of the Judge at the time he made it. 
(Yol 29) 1942 Oudh 226 (229) : 17 Luck 739 * (Vol 18) 
1931 Oudh 422 (423)*(1910) 13 Oudh Oas 114 (118). 

[8] Whereby allowing a correct description of proper- 
ty the plaint will be completely altered and also the 
decree and the deed on which the plaint is based, the 
correction is not of a clerical mistake. (Yol 21) 1934 
All 100 (101). 

{See also (Vol 28) 1941 Pat 399 (401). (Question in- 
volving identity of property mortgaged cannot be dealt 
with on an application to amend.)] 

[9] Court which amends a decree on account of cleri- 
cal or accidental slip or omission must be satisfied 
that such a slip or omission has occurred, either because 
it was obvious on the face of record or because of evi- 
dence adduced before it. (Yol 32) 1945 Mad 230 (230). 

[See however (Yol 14) 1927 Cal 203 (205), (Evidence 
is not admissible to show that there is any arithemtical 
or clerical error in judgment )] 

[10] A judgment once signed shall not afterwards 
be altered or added to, save as provided by this section 
or on review : see Order 20 Buie 3. 

2. Mistakes originating in pleadings. — [1] Court 
can amend errors in decree without amending pleadings 
where errors first appeared. (Vol 1) 1914 Mad 297 (297)* 
(Yol 11) 1924 AU 620 (521)* (Yol 1) 1914 All 61 (61,62). 
(Court has power to amend clerical error in plaint 
throughout record beginning with plaint down to decree. 
*(Vol 10) 1923 All (349 360). (Misdescription of land 



814 


[THE CODE OP] OIVID PEOOEDURB, 1908 


[S. 162] 


Section 152 (co^itd,) 

in plaint should be allowed to be corrected.)*® (1898) 22 
Bom 370 (375). (Sum mentioned as due in the plaint 
and incorporated in the decree found incorrect — Decree 
can be amended.)® (1893) 16 Mad 424 (427). (Error m 
description of mortgaged properties creeping in from the 
plaint.)® (1909) 6 Nag L B 159 (160), (Error in descrip- 
tion of mortgaged property arising out of the plaint.)® 
(Yol 22) 1935 Oudh 92 (93) : 10 Luck 496. (Error in 
description oi mortgaged property in plaint — Preli- 
minary and final decree drawn up in accordance with 
it can be amended.)® (Vol 28) 1941 Pat 399 (400). 
(Error in description of mortgaged property in the 
plaint — Only preliminary and final decree can be 
amended — The execution papers cannot be amended.)® 
(Vol 29) 1942 Bang 56 (57). (Heading of application 
by mistake stating that an application by the legal re- 
presentative to record adjustment was by A who was 
dead. Section 152 applies.) 

[But see (Yol 14) 1927 All 685 (585). (Section 152 
deals with orders and decrees, but does not apply to a 
case where wrong sum is entered in judgment itself 
through mistake of parties.)® (Vol 6) 1919 All 264 (265) 
©(1906) 1906 All W N 220 (221).] 

3. Mistakes anterior to suit. — [1] Accidental 
mistakes may be anaended even though they may have 
an origin anterior to the suit. (Yol 18) 1931 Mad 260 
(262, 263)® ^ol 28) 1941 Mad 940 (940). (Section 152 
applies to mistakes in document evidencing transaction 
itself and copied in plaint and decree in suit to enforce 
transaction.)® (Yol 19) 1932 Mad 275 (278, 279). (Decree 
may be amended after rectification of deed in the suit.) 
® (Yol 11) 1924 Kang 104 (104). 

[But see (1912) 8 Nag L B 13 (16). (Suit for recti- 
fication alone is the remedy.)] 

4. Inherent powers of Court, — [1] Court can 
correct any mistake in judgment, decree or order — 
This power is granted not only under S. 152 but under 

S. 151 and S. 153 also. (Yol 22) 1935 Oudh 92 (93) : 
10 Luck 496 ® (Yol 19) 1932 All 587 (589) : 54 All 
800 ® (1910) 37 Cal 649 (657) ® (Yol 21) 1934 Oudh 
352 (363) ; 8 Luck 734® iYol 20) 1933 Pat 135 (138)® 
(Yol 10) 1923 All 119 (120). (Person not appellant shown 
as appellant.) ® (Yol 22) 1935 Bom 75 (76) : 59 Bom 
158. (Decree drawn up in terms of interlocutory appli- 
cation instead of according to final order owing to mis- 
take on part of ministerial servant.) ® (Yol 24) 1937 
OaV 96 (98). (Judgment directing that costs of appeal 
would be costs in suit — Decree providing that costs of 
original hearing and re-trial ordered thereby as well as 
the costs of appeal, to abide result of trial — Decree 
held could be amended to agree with judgment.) ® 
(Yol 3) 1916 Mad 620 (521). (Judgment giving mort- 
gage decree — Decree wrongly drafted so as to give 
only a charge — Decree may be amended.) 

[2] Courts in India have inherent power to amend or 
vary decrees so as to bring them in accord with the 
judgments even if the amendments do not fall within 
a 162. (Yol 6) 1919 Lah 30 (31) : 1919 Pun Be No. 92 
®(Yol4) 1917 Lab 216 (216). (Powers are wide to avoid 
reductto ad ahsivrdum.) 

[8] Mistake not clerical nor arithmetical nor 
arising from accidental slip or omission — Court cannot 
. oprrect it under S. 152— -Ss. 161 and 152 cannot be in- 
voked to correct erroneous judgment or decree 

Eemedy of aggrieved party is to appeal ^or apply for 
review. (Yol 28) 1941 Lah 419 (420) ® (1913) 7 Sind 
L B 186 (187). (Section 152 does not contemplate the 
practical reversal of the Courtis finding on a formal 
issue.) ®(Vol 18) 1931 All 427 (428) ® (Yol 29) 1942 Pat 
328 (328, 329), (Question of contentious nature— S. 152 
cannot be invoked — Execution sale— Question whether 
description of property by khewat numbers or its 


decription by area should prevail — Question cannot be 
dealt with under Ss. 151 and 152 — It can be decided in 
separate suit.) ® (Vol 33) 1946 Pat 190 (191). (Question 

of contentious nature — S. 162 cannot be invoked 

Usufructuary mortgage right whether sold not deter- 
mined — Sale certificate cannot be amended by adding 
reference to mortgage bond.) ® (Yol 27) 1940 Oudh 298 
(300, 301). (Error in oirinion of trial Court not being 
one arising from accidental slip or omission — Error in 
opinion of High Court due to negligence of parties — It 
is not proper for High Court to amend decree and 
judgment.) ® (Yol 17) 1930 Lah 589 (591). (Judgment 
containing two contradictory directions as regards 
decree — Decree drawn according to earliar and operative 
part of judgment — No application under S. 152 for 
amendment of decree lies.) ® (Yol 4) 1917 Mad 290 
(292) ® (Vol 25) 1938 Lah 331 (332, 333). 

[4] A Court cannot amend a decree which is already 
in conformity with the judgment, so as to make it 
conform with facts which the plamtifi could have but 
has not alleged m his plaint. (1909) 2 Ind Cas 651 
(551) (All) ® (Vol 14) 1927 Pat 405 (406) ® (1886) 8 All 
377 (380) ® (Vol 14) 1927 Lah 403 (404) ® (Yol 27) 
1940 Mad 29 (30). (Decree following judgment and 
silent with respect to payment of further interest from 
date of decree to date of payment — Omission even if 
accidental cannot be rectified.)® (Yol 11) 1924 Mad 225 
(226)®(Yol 4) 1917 All 166 (167). (A decree against one 
person cannot be amended by adding another as judg- 
ment-debtor when no decree has been passed against 
Mm.) 

[5] The jurisdiction of Privy Council to recommend 
alteration of a former order on the ground that by 
inadvertence it does not give effect to its intention as 
expressed in the judgment is undoubted. (Vol 18) 1931 
P 0 104 (106) : 68 Ind App 141 : 58 Cal 1281 (P 0). 

5, “May . .».be corrected.** — [1] Party has no 
right to have mistakes corrected — Discretion is left 
with Court. (Vol 20) 1933 Oudh 529 (530): 9 Luck 162 
®(Yol 12) 1926 All 187 (188) : 47 All 44®(Yol 12) 1925 
All 656 (556). (Court has jurisdiction to refuse amend* 
ment of decree.) ® (Vol 25) 1938 Lah 4 (6). (Court has 
to exercise discretion after duly considering all the cir- 
cumstances.) ® (Vol 24) 1937 Lah 894 (896) ® (Yol 22} 
1935 Oudh 369 (371) : 11 Luck 150 ® (Vol 20) 1938 
Oudh 466 (468) : 9 Luck 90. (Amendment of preli- 
minary decree after passing of final decree and sale of 
mortgaged property, cannot be allowed.)® (Yol 20) 1933 
Oudh 425 (425, 426)®(1982) 15 Nag L Jour 124 (128), 

[2] Mistakes can be corrected unless it is inequitable 
to do so. (Yol 29) 1942 Oudh 226 (229, 230) : 17 Luck 
739. 

[3] Sufficient explanation for delay in amending 
decree not forthcoming — Amendment was refused. 
(Yol 1^^) 1982 Cal 563 (564, 566, 568). 

6. “At any time.” — [1] There is no period of 
limitation for an amendment of decree to correct an 
accidental slip or omission under S. 152, (Yol 27) 1940 
Mad 127 (128) : I L B (1940) Mad 349 (PB1®(1887) 10 
Mad 51 (62) ® (1913) 7 Sind L B 53 (54). 

[2] Court can amend decree to conform with judg- 
ment at any time — There is no time limit to such 
amendment. (Yol 11) 1924 Cal 895 (897) ®(Yol 10) 1923 
Bom 414 (416) ® (1887) 11 Bom 284 (286) ® (Yoi 16) 
1929 Mad 830 (832). (Payment of decree-money to 
decree-holder does not disentitle Mm from applying for 
amendment of decree.) ® (Yol 3) 1916 Mad 908 (908) ® 
(Vol 29} 1942 Oudh 226 (230) ; 17 Luck 739 (Amend* 
ment can be allowed even if limitation for appeal agadnSt 
decree has expired.)® (Vol 28) 1941 Oudh 344 (347, 348) * 
® (Yol 12) 1925 Oudh 418 (419) ® (Vol 8)* 1921 Oudli 
190 (190) ® (Vol 10) 1923 Pat 218 (218). 
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[3] The amendment of a decree the satisfaction of 
which bad been recorded is a nullity unless isteps were 
also taken to have the order of satisfaction set aside. 
(1902) 12 Mad L Jour 96 (97) >$• (Vol 13) 1926 Mad 
516 (517). (Correction involving a larger sum due by 
one party to another long after satisfaction of decree 
cannot be made.) 

[But see (Yol 28) 1941 Oudh 344 (347).] 

[4] Amendment of a decree should be refused if 
there be latches on the part of applicant. (1932) 15 Nag 
L Jour 124 (129) © (1935) 37 Pun L E 623 (623). 
(Error as to costs in the decree.) © (Vol 27) 1940 Lah 
182 (182). (Costs wrongly awarded.) © (Vol 2) 1915 
Lah 213 (214). (Delay unless with sufficient reason is 
fatal.) 

[See also (Vol 24) 1937 Cal 96 (99). (Applicant not 
appearing in appeal which resulted in decree and hence 
having no knowledge of discrepancy between judgment 
and decree — Delay in making application in these cir- 
cumstances held not fatal to granting it.)] 

[See however (Vol 29) 1942 Oudh 226 (230) : 17 
Luck 739, (Mistake of Court — No question of laches 
arises.)] 

[5] Even accidental error should not be amended if 
third parties have acquired rights under the erroneous 
judgment in the interval. (Vol 11) 1924 Oudh 408 
(410) © (Vol 18) 1931 Mad 399 (403) ; 54 Mad 184 © 
(Vol 24) 1937 Oudh 217 (220) : 13 Luck 101 (E B) © 
(Vol 28) 1941 Oudh 344 (348) © (Vol 20) 1933 Cal 627 
(629) ; 60 Cal 753 © (Vol 10) 1923 Mad 67 (57) © 
(1913) 7 Low Bur Bui 81 (82) © (Vol 12) 1925 Bom 
389 (390). 

7. Court by which amendment can be made. — 

[1] Amendment ’ of decree — Lower Court cannot 
amend after decree has been superseded by that of the 
superior Court. (Vol 8) 1921 Dpp Bur 5 (6) : 4 Dpp Bur 
Eul 1 © (Vol 4) 1917 All 417 (418). 

[2] Where the decree of the lower Court is confirmed, 
reversed or varied in appeal it is superseded by the 
decree of the appellate Court and the Court that can 
amend decree in such a case is the appellate Court. 
(1910) 11 Cal L Jour 159 (160) © (Vol S} 1918 Cal 133 
(184). (Where an Appellate Court affirms the decree of 
the Court below it must be taken as' embodying or 
superseding that decree.)© (1910) 32 All 295 (300, 301): 
37 Ind App 70 (P C). (Affirmed.) © (1910) 11 Cal L 
Jour 81 (82). (Decree modified on appeal by the consent 
of parties.) © (Vol 16) 1929 Mad 830 (831). (Confirmed.) 
® (Vol 4) 1917 Mad 589 (589). (Affirmed.) ©' (Vol 2) 
1915 Mad 1068 (1088). (Affirmed.) © (Vol 18) 1981 
Bang 153 (154) : 9 Bang 186 (Preliminary mortgage de- 
cree by lower Court merged in and superseded by pre- 
liminary decree of High Court — Lower Court cannot 
amend its preliminary decree.) © (Vol 8) 1921 All 130 
(130) (Affirmed.) © (Vol 28) 1941 Mad 123 (125). (Ap- 
peal abating against deceased respondent but decided 
on merits against other respondents— Legal representa- 
tire^ of 'deceased respondent should apply to appellate 
Court for amendment of decree and not to trial Court.) 

[See also (1941) 1941 Oudh W N 270 (271). (Trial 
Court has ordinarily no jurisdiction left to amend a 
decree in cases where the decree of that Court has 
^merged in tHe decree of the appellate Court.) © (1905) 9 
Cal W N 605 (608). (Decree appealed and affirmed by 
appellate Court — Subsequently decree corrected under 
S. 152 by original Court — Amended decree not ques- 
tioned — Keld validity of decree cannot be challenged 
111 proceedings for execution of decree.) © (1897) 24 
Cal 759 (762). (Confirmed.) © (1913) 7 Sind L E 
S3 (54) © (Vol 5) 1918 All 341 (842) © (1889) 11 All 
267 (274) (EB) © (Vol 1) 1914 Mad 99 (100) © (Vol 
3) 1916 Mad 1202 (1202) © (Vol 17) 1930 Nag 138 


(138). (Appeal to Privy Council — Decree of lower ^ 
appellate Court substantially altered restoring that of 
lower Court — Clerical error in record can only be rec- 
tified by His Majesty in Council.) © (1910) 11 Cal L 
Jour 155 (157).] 

[See however (Vol 21) 1934 All 971 (972). (Sec- 
tion 152 deals only with special eases of correction of 
clerical or arithmetical error — Words ‘at any time* 
refer to oases where decree of lower Court has merged 
in Appellate Court decree — In such cases lower Court 
has power to make amendment if it is merely of a 
clerical or arithmetical mistake.)] 

[3] The dismissal of an appeal on the ground that 
no appeal lies on the judgment does not amount 
to the confirmation of the original decree or supersed- 
ing it, and the lower Court can amend its own decree. 
(1912) 16 Ind Cas 933 (933) (Mad) © (Vol 19) 1932 Pat 
238 (239) : 11 Pat 409. (Appeal summarily dismissed 
— Lower Court and not appellate Court can amend 
decree.) 

[4] Eevision petition dismissed — Decree of lower 
Court left intact — Lower Court is entitled to amend 
the decree. (Vol 22) 1936 Pesh 91 (92) © (Vol 7) 1920 
Lah 321 (322) : 1 Lah 342. 

[5] Where an appeal is dismissed for default, the 
dismissal does not amount to a confirmation and an 
application for amendment of the decree must be made 
to the Court which passed the decree appealed from and 
not to the Court which dismissed the appeal. (Vol 4) 
1917 Nag 24 (24). 

[But see (1911) 10 Ind Cas 96 (97) (Mad). (Appellate 
Court can amend decree of lower Court and bring it in 
conformity with its own judgment even though appeal 
is dismissed in default.)] 

[6] Amendment relating to portion of the decree 
outside the scope of appeal — Application for amend- 
ment of decree lies to lower Court. (Vol 7) 1920 Cal 
286 (286). 

[See also (Vol 20) 1933 Cal 335 (336). (Mistake as to 
double payment of Court-fee in High Court decree 
discovered after confirmation by Privy Council — 
Mistake was corrected by High Court.)] 

[7] When an appeal has been dismissed under 0. 41, 
E. 11 the decree of the lower Court is left untouched 
and therefore lower Court has jurisdiction to amend the 
decree so as to bring it in conformity with its judg- 
ment. (189.7) 21 Bom 648 (551) © (Vol 28) 1941 Oudh 
251 (251, 252) ; 16 Luck 697. 

[But see (Vol 7) 1920 Nag 80 (80). (Decree confirm- 
ed — Appellate Court has jurisdiction to amend decree 
even if appeal is dismissed under 0. 41, B« 11.}] 

[8] The clerical errors or slips in a decree or order 
can be corrected by the Court which passed it although 
an appeal against the same is pending in a superior 
Court. (Vol 5) 1918 Mad 295 (296) © (Vol 13) 1926 All 
304 (304) : 48 All 224 © (Vol 11) 1924 All 127 (127) © 
(Vol 11) 1924 Pat 528 (528) © (1912) 15 Cal L Jour 432 
(484, 435), (Lower Court's control over the decree does 
not come to an end as soon as an appeal* is preferred 
against it.) 

[See also (Vol 19) 1932 Oudh 291 (293) : 8 Luck 93. 
(Clerical error resulting in wrong order — Court may 
correct such error and pass proper order independently 
of fact that such error could have been corrected by 
Court of appeal,)] 

[See however (Vol 3) 1916 All 170^ (170). (High 
Court cannot amend a decree which is the subject- 
matter of an appeal to the Privy Council.)] 

[9] Appeal pending — Appellate Court can ako 
correct clerical or arithmetical mistake in the trial 
Court’s decree. (Vol 15) 1928 All 458 (459). 
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Section 152 (contd.) 

[10] The executing Court has no po-wer to go behind 
the decree and therefore a plaintiJS obtaining a decree 
for specific share will not be entitled to more on the 
ground of arithmetical error unless the mistake is 
rectified under S. 152 by the Court which passed the 
decree. (1911) 9 Ind Cas 433 (484) (Oudh). 

[11] “Court** in S. 152, Civil P. C., does not mean 
only the particular presiding Judge, who may have made 
the mistakes — “Court” must always mean Court, who- 
ever may be the presiding officer of the Court. (Yol 8) 
1921 Pat 306 (307). 

[12] Successor of Judge can correct clerical error. 
(Yol 7)1920 All 64(65)4'(Vol 20) 1933 Lah 423(424). 

iSee also (Yol 4) 1917 Cal 184 (185) : 44 Cal 28.] 

[13] Power of successor is wider than that under Civil 
P. C. (1908), O. 47, E. 2. (Yol 19) 1932 Pat 321 (322). 

[14] Insolvency Court has jurisdiction to correct 
errors under S. 162. (Yol 6) 1919 All 264 (264). 

8. “Of its own motion.’* — [1] Under S. 152 the 
correction of the decree can be made by the Court of its 
own motion. (Yol 16) 1929 All 337 (337) : 51 All 6724* 
(Yol 23) 1936 Sind 53 (55) : 29 Sind L R 445ip(1913) 7 
Sind L R 53 (54) ^ (1887) 11 Bom 284 (285) ^ (Yol 5) 
1918 Nag 41 (44). 

[2] It is the duty of the Court to amend the decree 
under this section whenever it is found to be not in 
conformity with its judgment. (1894) 21 Cal 259 (261). 

9. Who may apply.— [1] Non-party can move 
Court under S. 152 to correct decree. (Yol 29) 1942 
Oudh 226 (229) : 17 Luck 739. 

[2] A purchaser of decree purchases the rights in the 
decree and if one of these rights vesting in the vendor 
is a right to have the decree amended under the law, 
this right also passes to vendee. (Yol 26) 1939 Lah 255 
(256). 

[8] Appeal abating against deceased respondent but 
decided on merits against other respondents — Legal 
representatives of deceased respondent should apply to 
apepllate Court for amendment of decree. (Yol 28) 1941 
Mad 123 (123, 125). 

10. Notice of amendment. — [1] Entry in decree 
made on application of party and after hearing objec- 
tion of opposite party — Court cannot correct such entry 
on application of opposite party behind back of appli- 
cant* (Yol 22) 1935 AU 841 (841)* (1865) 25 Suth W R 
{Miso) 15 (16). 

[2] Amendment of decree without giving opportunity 
to the party against whom it is to operate is open to 
review. (Yol 13) 1926 All 384 (386) : 48 All 281. 

11. Effect of amendment. — [1] General rule is 
that amendment of decree dates back to date of decree. 
(Yol 24) 1937 Oudh 217 (220) ; 13 Luck 101 (F B). 

[2] Transferees in good faith for valuable considera- 
tion and without notice of mistake are protected — 
Persons not parties to amendment — Amendment takes 
effect from date it is made and not date of decree. 
^ol 29) 1942 Oudh 226 (231) : 17 Luck 739. 

[3] A correction made in a time-barred decree leaves 
4he decree still time barred. (Yol 27) 1940 Mad 127 
(128) : I L B (1940) Mad 349 (FB). 

12. Successive applications for amendment. — 
£1] First application for amendment of decree dismissed 
-on merits — Subsequent application for substantially the 
.same relief is ordinarily barred. (Yol 15) 1928 Lah 244 
(246.)*(1912) 39 Oal 265 (274). (Application for amend- 
ment dismissed for default— There is nothing to prevent 
'Court from hearing another application in the same 
matter.) 

[2] 'First application for amendment of decree refused 
erroneously — Second application materially differing 
-from the first is competent. (Yol, 14) 1927 Rang 67 (57); 
4 Rang 347, 


13. Consent decrees. — [1] Consent order — 
Clerical or mathematical mistake can be corrected 
under S. 152. (Yol 24) 1937 Bom 457 (457, 468) : ILR 
(1937) Bom 837. 

[2] Section 152, Civil P. C., authorises the Court to 
remedy errors in formal expression of its order occa- 
sioned by its own indolence and if atjompromise decree 
does not embody all the terms of the compromise the 
decree can be corrected. (1913) 21 Ind Cas 116 (116) 
(Cal)*{Yol 15) 1928 Lah 352 (353): 9 Lahl76*(Yol 16) 
1929 Lah 400 (402). (Judgment-debtor applying for 
correction of compromise decree — Decree-holder cannot 
plead that compromise was obtained by fraud.) 

[3] Suit compromised — Decree agreed to be realized 
from assets of deceased in A's hands — Court in the 
decree making A also personally liable if decree not 
realized from assets — Court itself has jurisdiction to 
correct it under S. 152. (Yol 16) 1929 Lah 254 (254). 

[4] Petition of compromise ambiguous — Clause not 
contained in compromise petition added in decree with 
knowledge and consent of parties — Held decree gave 
expression to true intention of parties and should not 
he amended. (1903) 7 Cal W N 880 (882, 883) (F B). 

[5] Suit for partnership accounts compromised decid- 
ing S entitled to three annas share — Decree ordering in 
terms of compromise, S to be entitled to that share — 8 
seeking execution of decree and praying alternatively to 
amend decree if it be not in terms ^ of compromise— 
Decree held was in terms of compromise, nmerely declara- 
tory and incapable of execution, and it could not be 
amended. (Yol 16) 1929 Nag 34 (36). 

[6] Consent decree — Application to amend consent 
decree on ground of fraud is entirely outside S. 152. 
(Yol 16) 1929 Oal 470 (471) : 57 Cal 154. 

[7] Amendment of decree under S. 152 is justified 
only when it is for clerical error or arithmetical mis- 
take. The only remedy in the case of a decree not 
agreeing with compromise arrived at, is by suit to set it 
aside either on the ground of fraud, mistake or some 
other ground. (Yol 6) 1919 Pat 232 (232) : 4 Pat L Jour 
205. 

[8] A consent decree can be varied for reasons not 
coming under S. 152 only by consent. (Yol 1) 1914 
Bom 127 (127)*(Yol 1) 1914 Bom 109 (109) * (Yol 18) 
1931 Oal 51 (61) ; 67 Oal 1143. 

14. Award. — [1] Section applies to clerical and 
accidental errors in judgments and decrees based on 
awards. Court can refer to arbitrator to ascertain 
whether there was clerical error in the award. (Yol 29) 
1942 Oudh 426 (427)*(Yol 19) 1932 Oudh 293 (295). 

ISee also (Yol 14) 1927 Mad 720 (727).] 

[2] Court cannot amend by calling for a report from 
the arbitrators but should examine them. (Yol 32) 1946 
Mad 230 (230). 

15. Suit to rectify mistake, if lies. — [1] Where 
a decree has been passed by a Court of competent 
jurisdiction no suit will lie to set it aside except on the 
ground of fraud. (Yol 2) 1915 P 0 99 (101) : 37 All 485; 
42' Ind App 171 (P C) * (Yol 3) 1916 Cal 816 (817) ; 
43 Cal 217. (Yariation between decree and judgment — 
Suit does not lie — It is matter for amendment.)* 
(Yol 18) 1931 Pat 296 (298), (Suit for possession based 
on decree in partition suit — ^Decree alleged to be incorrect 
— Action for rectification of decree does not lie.) 

[2] It has been held in the undermentioned cases 
that a suit lies to rectify a decree on the ground of 
mistake* (1904) 8 Cal W N 478 (476) * (1911) 11 Ind 
Cas 637 (539) (Oudh). 

[3] The following cases hold that a suit to correct a 
decree on the ground of mistake does not lie. (1912) 
16 Cal L Jour 675 (677)* (1906) 10 Cal W N 1024 
(1025). 
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153. The Court may at any time, and on such terms as to costs or otherwise as it may think 
General power to fit, amend any defect or error in any proceeding in a suit; and all necessary 
f ^ amendments shall be made for the purpose of determining the real question or 

issue raised by or depending on such proceeding. 

[R. S. C., 0. 28 E. 12; See O. 6 R. 17.] 


Section 152 (contd.) 

[4] Amendment sought on tbe ground of subsequent 
change in the circumstances — Suit and not an amend* 
ment would be appropriate remedy. (Yol 2) 1915 Gal 
696 (698). 

16. Appeal, — [1] An. order under this section is 
not a decree. (1901) 28 Cal 177 (180) *(1911) 1911 Pun 
L E No. 186 p)age 687 (688) : 1911 Pun Ee No. 24. 

[2] Order amending or refusing to amend judgment, 
decree or order under S. 151 or S. 152 is not appeal* 
able. (Vol 28) 1941 Lah 419 (419, 420) ; I L R (1942) 
Lah 212 * (Vol 6) 1919 All 30 (31) * (1904) 1 All L 
Jour 701 (702) * (1901) 28 Cal 177 (180) *' (Vol 14) 
1927 Lah 68 (68) * (Vol 13) 1926 Lah 664 (665). 

[3] An appeal lies from the amended decree. (Vol 28) 
1941 Lah 419 (420) : I L E (1942) Lah 212 * (1881) 6 
Cal 22 (26) * (1906) 3 Cal L Jour 188 (190, 191) * 
(Vol 2) 1915 Nag 37 (38) : 11 Nag L E 92. (Appeal 
lies from^ amended decree where amendment has effect 
of appreciably adding to right of decree-holder.) 

iSee also (Vol 25) 1938 Mad 573 (575). (Correction 
of accidental or clerical mistakes though purporting to 
be made in review really falls under this section and in 
such cases no new decree is substituted for the old one 
and appeal lies from the original decree.)] 

[4] Judge, instead of amending decree, wrongly pass- 
ing fresh decree — Appeal against fresh decree will lie. 
(Vol 21) 1934 Lah 839 (839). 

[5] New decree substituted for original decree — 
Appeal does not lie from original decree. (Vol 23) 1936 
Sind 53 (55) : 29 Sind L R 445. 

17. Revision. — [1] There is no remedy except by 
revision in respect of an order passed under S. 152. 
(1885) 7 All 876 (877) (FB)* (Vol 28) 1941 Lah 419 
(419, 420): ILE (1942) Lah 212* (Vol 1) 1914 Mad 143 
(143). (Vakeel’s fee entered wrongly in decree owing to 
mistaken calculation.) *(Vol 28) 1941 Oudh 66 (66) : 16 
Luck 252* (Vol 21) 1934 All 100 (101)® (Vol 25) 1938 
Lah 4 (5). (The mere fact that an appeal lies from the 
the amended decree is no bar.)* (Vol 16) 1929 Lah 400 
(401)* (Vol 2) 1915 Mad 1068 (1068)* (Vol 12) 1925 
Oudh 373 (373). (Amendment refused to be considered 
on merits on ground of decree having been signed by 
party’s pleader — Revision allowed.) 

[2] Wrong refusal to amend decree is failure to 
exercise jurisdiction and the order is revisable. (Vol 16) 
1929 Lah 664 (664)* (Vol 22) 1936 Oudh 461 (462) ;11 
Luck 413* (Vol 21) 1934 Oudh 362 (364) : 8 Luck 734 
*(Vol 18) 1931 Oudh 422 (424). 

[3] Order amending decree without jurisdiction — 
High Court can in special circumstances entertain revi- 
sion even when remedy by way of appeal from amended 
decree is available. (Vol 27) 1940 Mad 538 (539). ((1901) 
24 Mad 646, not approved). 

[4] Refusal to amend a decree on the ground that 
previous applications were dismissed for default is an 
error in law which will justify a review but not revision. 
<1887) 10 Mad 51 (52). 

[6] Decree-holder applying to have decree amended 
by bringing description of land contained therein in ac- 
cordance with that contained in the hypothecation bohd 
— Decree amended— High Court will not interfere merely 
because lower Court relied on wrong section. (1893) 16 
Had 424 (427, 428). 

[6] High Court will not in revision interfere with an 
order where it is doubtful whether the error can be 


considered as clerical or arithmetical mistake. (Vol *2) 

1915 All 102 (104). 

SECTION ISaUsyNOPSIS. 

1. *‘Any proceeding in suit.” 

2. Applicability and scope. 

3. “At any time.*' 

4. “Defect or error.” 

1. “Any proceeding in suit.” — [1] Word ’pro- 
ceeding’ means ‘any application to a Court of justice, 
however made, for aid in enforcement of rights, for 
relief, for redress of injuries, for damages, or for any 
reme^al object.* (Vol 24) 1937 Mad 342 (343), 

[2] “Proceeding” includes an appeal. (Vol 17) 
1930 All 131 (132) * (Vol 19) 1932 Lah 305 (306). 
(Appeal against dead respondent — Legal representative 
can be substituted and time for substitution can be 
excused)* (Vol 12) 1925 Mad 1210 (1210) : 49 Mad 18 
(F B). (Appeal against dead person — Cause title may be 
amended by inserting the name of respondent’s legal 
representatives — (Vol 11) 1924 Mad 66, overruled.) 

[3] Application for execution. (Vol 2) 1915 Mad 337 
(337). (Application for execution dismissed — Attach- 
ment ceases— Subsequent application for execution by 
sale only is defective— Defect is curable by amendment.) 
*(Vol 24) 1937 Mad 342 (343), (Application for chalian 
and application for deposit not containing express 
prayer for setting aside sale — Amendment by addition 
of necessary prayer should be allowed.) 

[4] Vakalatnama. (Vol 21) 1934 All 810 (811). 
(Vakil’s name omitted in body of vakalatnama by 
clerical error — ^Vakil accepting vakalatnama and pre- 
senting plaint — Application to correct vakalatnama — 
Court can do so and presentation of plaint is valid.) 

[5] Sale certificate, (Vol 9) 1922 Mad 63 (64, 65). 
(No notice to judgment-debtor of amendment of sale 
certificate — Amendment is irregular — ^But not revisable 
in absence of injustice to parties.) 

[6] See also the following cases : (Vol 7) 1920 P C 
121 (123) (P 0). (Entirely misconceived suit was not 
allowed to be amended before Privy Council,)* (Vol 11) 

1924 All 804 (805). (Court should allow parties to 
supply, by way of amendment, signature to application.) 
* (Vol 24) 1937 Nag 108 (110) : I L R (1938) Nag 245. 
(AppHeation for leave to appeal as pauper not verified 
in manner as prescribed — Court should offer chance to 
applicant to correct verification.) * (Vol 16) 1929 Oudh 
385 (387, 888) : 4 Luck 562 (F B). (Decree on basis of . 
compromise — Party verifying or admitting on behalf of 
other without authority — Other party can invoke inhe- 
rent powers under Ss. 151, 152 and 153 to remove 
name from decree — Review also lies.) 

2. Applicability and scope. — [1] Powers of 
amendment under this section are very wide. (Vol 8) 

1916 Pat 347 (348) : 1 Pat L Jour 393 * (Vol 19) 1932 
All 587 (688, 689) ; 54 All 800. 

[2] The object of the section is that merest technica- 
lities may not stand in the way of substantial justice. 
(Vol SO) 1943 Nag 293 (295) : I L E (1943) Nag 603 * 
(Vol 20) 1933 All 295 (297) : 65 All 216 * (Vol 12) 

1925 Rang 282 (283) : 3 Rang 183 (FB). (Amendment 
should be allowed where the refuel would result in 
another but successful suit.) 

[8] Exercise of power under this section is discre- 
tionary with Court with reference to facta. (V ol 22) 1935 

IM. 52. 
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Bami^ of ipreseiit • 154. 'Nothing in this Code shall affect any present right of appeal which 

r%Qht of a'p^edl. shall have accrued to any party at its commencement. 

[1882—8. 3, para. 3.] 

Amendment of 155. The enactments mentioned in the Fourth Schedule are hereby amended 
certain Acts. to the extent specified in the fourth column thereof. 

156. [Eepeals.3 Bepealed by the Second Bepealing and Amending Aet^ 1914 (XVII 
of 1914)j SeGiion 8 and Schedule II, 

157. Notifications published, declarations and rules made, x)laees appointed, agreements filed, 
Gontimtance of scales prescribed, forms framed, appointments made and powers conferred 

orders under re- under Act VIII of 1859 or under any Code of Civil Procedure or any Act amend- 
fealed enactments. under any other enactment hereby repealed shall, so far as they 

are consistent with this Code, have the same force and effect as if they had been respectively 
published, made, appointed, filed, prescribed, framed and conferred under this Code and by the 
authority empowered thereby in such behalf. 

[1882 — 8. 3, Second sentence.] 

158. In every enactment or notification passed or issued before the commeneemeut of this 

Beference to Code which reference is made to or to any Chapter or section of Act VIII 

of Cml Procedure of 1859 or any Code of Civil Procedure or any Act amending the same or any 
and other rcj^ealed other enactment hereby repealed, such reference shall, so far as may bo practic- 
enactments, taken to be made to this Code or to its corresponding Part, Order, 

section or rule. 

[1882—8. 3, para. 2.] 


Section 153 ( eontd.) 

Ondh 369 (371) : 11 Ltidk 150'flVol 23) 1936 Pesh 192 
(192, 193), 

[4] Where there is no prejudice or injustice to the 
other party, amendment can be allowed. (Vol 9) 1922 
Mad 417 (418) © (Vol 8) 1921 All 321 (322) © (Vol 24) 
1937 Nag 173 (174) : I L B (1937) Nag 514 © (1887) 19 
Q B D 894 (396). 

[5] But Court cannot allow an amendment so as to 
alter the real matter in controversy between the parties. 
(Vol 9) 1922 P C 249 (250) ; 48 Cal 832 : 48 Ind App 
214 : 4 Upp Bur Bui 30 (P C). (Suit for specific per- 
formance for delivery of certain sites cannot be convert- 
ed into a claim for damages for breach.) 

[6] See also the following decisions : (Vol 12) 1925 
All 142 (142), (Overvaluing a suit to get round a previ- 
ous decision — Proper procedure is to return plaint.) © 
(Vol 11) 1924 Bom 166 (169), (Rule 268 of Bombay 
High Court Buies does not bar application for amend- 
ment of decree or order that is not final.)©(Vol 30) 1943 
Nag 293 (295) : I L R (1943) Nag 603, (Having once 
chosen a forum the plaintiff cannot alter the forum by 
relinquishing a part of the claim; and such power can- 
not be exercised by Court under 0. 2, B. 2 or 8. 153 or 
even under 8. 151.) 

3. “At any time.*’ — [1] Amendment of pleadings 
by original Court cannot be allowed after the decree has 
been actually drawn up and sealed— Review is the only 
remedy. (Vol 11) 1924 Bom 166 (166, 168). 

[2] Amendments of clerical mistakes are allowed 
even in second appeals. (Vol 9) 1922 Ail 81 (81). 

[3] Pleader engaged by authorised agent of appel- 
lant — Appellant died before presentation of appeal 

Memo itself is not existent— Court has no discretion to 
amend memo of appeal under 8.. 153. {Vol 21) 1934 
Nag 274 (276); 31 Nag LB 57. 

[4] Application returned for amendment — No time 
.fixed — Amended application though presented long 
after, must be deemed to be a continuation of prior 
proceeding. (Vol 9) 1922 All 446 (447). 

4. “Defect or error.” — [1] When the dismissal 
order was not an error or defect in the proceedings, this 
section has no application. (Vol 9) 1922 Pat 121 (121) : 
4 Pat L Jour 287. 


Section 154 -i- Note X. 


[1] The general law that a right of appeal is more 
than a matter of procedure and an alteration of the law 
of procedure would not react upon the right of appeal, 
is superseded by 8. 154, (1912) 6 Smd L it 168 (174). 

[2] Section 154 does not affect any right of appeal 
accrued to a party before the new Code came into force 
and was open to the party at the commencement of the 
new Code. (1910) 7 All L Jour 1070 (1073) © (1911) 21 
Mad L Jour 631 (635) © (Vol 8) 1921 Mad 126 (128). 

[But see (1912) 1912 Pun LB No. 156, p. 482(486, 487): 
1913 Pun Re No. 1. (The words ‘*any jDresent right of 
appeal” ‘in S. 154, Civil P. C., mean a right of appeal 
in esse and not in <passe i. right of appeal which 
had actually come into existence and was capable of being 
exercised by the aggrieved party at the commencement 
of the new statute.)] 


[3] Section 154 has no bearing on tbe powers of an 
Appellate Court in dealing with appeals before it. (1911) 
9 Ind Cas 815 (816) (Cal). 

Section 155, — [1] As to the applicability of this 
section to any suit or proceeding in the Court of Small 
Causes established in the towns of Galcutta, Madras and 
Bombay, see section 8. 

Section 157 — Note 1. 

[1] “Rules made” means rules properly and validly 
framed by proper authority. (Vol 3) 1916 Mad 1165 
(1166). 

[2] Madras Civil Rules of Practice (framed under 
1882 Code) — Rules not re-enacted and published under 
Part 10 and inconsistent with rules of Pirst Schedule 


are invalid. (Vol 25) 1938 Mad 488 (441) : I L B (1938) 
Mad 734 (E B). ((Vol 1) 1914 Mad 652 : 37 Mad 17 
(F B), overruled.) 

[3] As to the applicability of this section to any suit 
or proceeding in the Court of Small Causes established 
in the towns of Calcutta, Madras and Bombay, see sec* 
tion8. 


Section 158 — Note 1. 


[1] As to the applicability of this seotion'to any suit 
or proceeding in the Court of Small Causes established 
in the towns of Calcutta, Madras and Bombay, see sec- 
tion 8. 
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THE FIRST SCHEDULE 


OEDER I. 

Paeties to Suits. 

Rules. 

1. Who may be joined as plaintiffs. 

2. Power of Court to order separate trials. 

8. Who may be joined as defendants. 

4. Court may give judgment for or against 

one or more of joint parties. 

5. Defendant need not be interested in all the 

relief claimed. 

6. Joinder of parties liable on same contract. 

7. When plaintiff in doubt from w’hom redress 

is to be sought. 

8. One person may sue or defend on behalf 

of all in same interest. 

9. Misjoinder and nonjoinder. 

10. Suit in name of wrong plaintiff. 

Court may strike out or add parties. 

Where defendant added, plaint to be 

amended. 

11. Conduct of suit. 

12. Appearance of one of several plaintiffs or 

defendants for others. 

13. Objections as to nonjoinder or misjoinder. 


ORDER II. 

PEA.ME OP Suit. 

1. Frame of suit. 

2. Suit to include the whole claim. 
Relinquishment of part of claim. 

Omission to sue for one of several reliefs. 

8. Joinder of causes of action. 

4. Only certain claims to be joined for re- 

covery of immoveable property. 

5. Claims by or against executor, adminis- 

trator or heir. 

6. Power of Court to order separate trials. 

7. Objections as to misjoinder. 


ORDER III. 

Recognized Agents and Pleaders. 

1. Appearances, etc., may be in person, by 

recognized agent or by pleader. 

2. Recognized agents. 

8. Service of process on recognized agent. 

4. Appointment of pleader. 

5. Service of process on pleader. 

6. Agent to accept service. 

Appointment to be in writing and to be 

" , filed in Court. 


ORDER IV. 
Institution op Suits. 

Rules. 

1. Suit to be commenced by plaint. 

2. Register of suits. 


ORDER V. 

Issue and Service op Summons. 
Issue of Summons, 

1. Summons. 

2. Copy or statement annexed to summons. 

8. Court may order defendant or plaintiff' to 

appear in person. 

4. No party to be ordered to appear in person 

unless resident within certain limits. 

5. Summons to be either to settle issues or 

for final disposal. 

6. Fixing day for appearance of defendant. 

7. Summons to order defendant to produce 

documents relied on by him. 

8. On issue of summons for final disposal, 

defendaiit to be directed to produce his 
witnesses. 

Service of Summons, 

9. Delivery or transmission of summons for 

service. 

10. Mode of service. 

11. Service on several defendants. 

12. Service to be on defendant in person when 

practicable, or on his agent. 

13. Service on agent by whom defendant 

carries on business. 

14. Service on agent in charge in suits for 

immoveable property. 

15. Where service may be on male member of 

defendant’s family. 

16. Person served to sign acknowledgment. 

17. Procedure when defendant refuses to ac- 

cept service, or cannot be found. 

18. Endorsement of time and manner of 

service. 

19. Examination of serving officer, 

20. Substituted service. 

Effect of substituted service. 

Where service substituted, time for appear- 
ance to be fixed. 

21. Service of summons where defendant re- 

sides within jurisdiction of another Court, 

22. Service, within Presidency towns, of sum- 

mons issued by Courts outside. 
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28. Duty of Court to which summons is sent. 

24. Service on defendant in prison. 

25. Service where defendant resides out of 

British India and has no agent. 

26. Service in foreign territory through Politi- 

cal Agent or Court. 

27. Service on civil public officer or on servant 

of railway company or local authority. 

28. Service on soldiers, sailors or airmen. 

29. Duty of person to whom summons is deli- 

vered or sent for service. 

30. Substitution of letter for summons. 


OEDBR VI. 

Pleadings Geneeallt. 

1. Pleading. 

2. Pleading to state material facts and not 

evidence. 

8. Forms of pleading. 

4. Particulars to be given where necessary. 

5. Further and better statement, or parti- 

culars. 

6. Condition precedent. 

7. Departure. 

8. Denial of contract. 

9. Effect of document to be stated. 

10. Malice, knowledge, etc. - 

11. Notice. 

12. Implied contract, or relation. 

18. Presumptions of law. 

14 Pleading to be signed. 

15. Verification of pleadings. 

16. Striking out pleadings. 

17. Amendment of pleadings, 

18. Failure to amend after order. 


ORDER VII. 

Plaint. 

1. Particulars to be contained in plaint, 

2. In money suits. 

8. Where the subject-matter of the suit is 
immoveable property, 

4. When plaintiff sues as representative. 

5. Defendant’s interest and liability to be 

shown. 

6. Grounds of exemption from limitation 

law. 

7. Relief to be specifically stated, 

8. Relief founded on separate grounds. 

9. Procedure of admitting plaint. 

Concise statements. 

10. Return of plaint. 

Procedure on returning plaint. 

11. Rejection of plaint. 

12. Procedure on rejecting plaint. 


RULES. 

18. Where rejection of plaint does not pre- 
clude presentation of fresh plaint. 
Documents relied on in Plaint. 

14. Production of document on which plain- 

tiff sues. 

List of other documents. 

15. Statement in ease of documents not in 

plaintiff’s possession or power. 

16. Suits on lost negotiable instruments. 

17. Production of shop-book. 

Original entry to be marked and returned. 

18. Inadmissibility of document not produced 

when plaint filed. 


ORDER VIII. 

WfUTTBN Statement and Set-off. 

1. Written statement. 

2, New facts must be specially pleaded. 

8. Denial to be specific. 

4. Evasive denial. 

5. Specific denial. 

6. Particulars of set-off to be given in writ- 

ten statement. 

Effect of set-off. 

7. Defence or set-off founded on separate 

grounds. 

8. New ground of defence. 

9. Subsequent pleadings. 

10. Procedure when party fails to present 
written statement called for by Court. 


ORDER IX. 

A^peabance of Pabties and Conse- 
quence OP Non-appeabance. 

1. Parties to appear on day fixed in sum- 

mons for defendant to appear and 
answer. 

2. Dismissal of suit where summons not served 

in consequence of plaintiff’s failure to 
pay costs. 

3. Where neither party appears, suit to be 

dismissed. 

4. Plaintiff may bring fresh suit or Court may 

restore suit to file. 

5. Dismissal of suit where plaintiff, after sum- 

mons returned unserved, fails for three 
months to apply for fresh summons. 

6 Procedure when only plaintiff appears. 
When summons duly served. 

When summons not duly served. 

When summons served, but not in due 
time. 

7. Procedure where defendant appears on day 
of adjourned hearing and assigns good 
cause for previous non-appearance. 
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8. Procedure where defendant only appears. 

9. Decree against plaintiff by default bars fresh 

suit. 

10. Procedure in case of non-attendance of one 

or more of several plaintiffs, ^ 

11. Procedure in case of non-attendance of one 

or more of several defendants. 

12. Consequence of non-attendance, without 

sufficient cause shown, of party ordered 
to appear in person. 

Setting aside Deorees ex parte, 

13. Setting aside decree ex parte against defen- 

dant. 

14. No decree to be set aside without notice to 

opposite party. 


OBDER X. 

Examination op Parties by the Court. 

1. Ascertainment whether allegations in 

pleadings are admitted or denied. 

2. Oral examination of party or companion 

of party. 

3. Substance of examination to be written. 

4. Consequence of refusal or inability of 

pleader to answer. 


OEDBR XL 

Discovery and Inspection. 

1. Discovery by interrogatories. 

2. Particular interrogatories to be submitted. 

3. Costs of interrogatories. 

4. Form of interrogatories. 

5. Corporations. 

6. Objections to interrogatories by answer. 

7. Setting aside and striking out interroga- 

tories, 

8. Affidavit in answer, filing. 

9. Form of affidavit in answer. 

10. No exception to be taken, 

11. Order to answer or answer further. 

12. Application for discovery of documents. 

18. Affidavit of documents. 

14. Production of documents. 

15. Inspection of documents referred to in 

pleadings or affidavits. 

16. Notice to produce. 

17. Time for inspection when notice given. 

18. Order for inspection. 

19. Verified copies. 

20. Premature discovery. 

21. Non-compliance with order for discovery. 

22. Using answers to interrogatories at trial. 

23. Order to apply to minors. 


OEDBR XII. 
Admissions. 

1. Notice of admission of case. 


RUIiES. 

2. Notice to admit documents. 

3. Form of notice. 

4. Notice to admit facts. 

5. Form of admissions. 

6. Judgment on a-dmissions. 

7. Affidavit of signature. 

S^^iiTotice to produce documents. 

9. Costs. 

ORDER XIIL 

Production, Impounding and Return 
OF Documents. 

1. Documentary evidence to be produced at 

first hearing, 

2. Effect of non-production of documents. 

3. Rejection of irrelevant or inadmissible 

documents. 

4. Endorsements on documents admitted in 

evidence, 

5. Endorsements on copies of admitted en- 

tries in books, accounts and records. 

6. Endorsements on documents rejected as 

inadmissible in evidence. 

7. Recording of admitted and return of re- 

jected documents. 

8. Court may order any document to be 

impounded. 

9. Return of admitted documents. 

10. Court may send for papers from its own 

records or from other Courts. 

11. Provisions as to documents applied to 

material objects. 


ORDER XIV. 

Sbttiiement of issues and Determina- 
tion op suit on issues op Law or on 

ISSUES AGREED UPON. 

1. Framing of issues. 

2. Issues of law and of fact. 

3. Materials from which issues may be framed. 

4. Court may examine witnesses or docu- 

ments before framing issues. 

6. Power to amend, and strike out, issues. 

6. Questions of fact or law may by agree- 

ment be stated in form of issues- 

7. Court, if satisfied that agreement was 

executed in good faith, may pronounce 
judgment. 

ORDER Xy. 

Disposal op the suit at the 

FIRST HEARING. 

1. Parties not at issue. 

2. One of several defendants not at issue. 

3. Parties at issue. 

^ 4. Failure to produce evidence. 
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ORDEE XVI. 

Summoning and attendance of ' 
WITNESSES^ 

fiULES. 

1. Summons to attend to give evidence or 

produce documents'. 

2 . Expenses of witness to be paid into Court 

on applying for summons. 

Experts. 

Seale of expenses. 

3. Tender of expenses to witness. 

4. Procedure where insufficient sum paid in. 
Expenses of witnesses detained more than 

one day. 

5. Time, place and purpose of attendance to 

be specified in summons. 

6. Summons to produce document, 

7. Pow-er to require persons present in Court 

to give evidence or produce document, 

8. Summons how served. 

9. Time for serving summons. 

10. Procedure where witness fails to comply 
- with summons. 

11. If witness appears, attachment may be 

withdrawn. 

12. Procedure if witness fails to appear. 

18. Mode of attachment. 

14. Court may of its own accord summon as 
witnesses strangers to suit. 

10. Duty of persons summoned to give evi- 

dence or produce document. 

16. When they may depart. 

17. Application of Rules 10 to 13. 

18. Procedure where witness ax)prehended 

cannot give evidence or produce docu- 
ment. 

19. No witness to be ordered to attend in 

person unless resident within certain 
limits. 

20. Consequence of refusal of party to give 

evidence when called on by Court, 

21. Rules as to witnesses to apply to parties 

summoned. 


ORDER XVn. 
Adjoubnments. 

1. Court may grant time and adjourn hearing. 
Costs of adjournment. 

2. Procedure if parties fail to appear on day 

fixed. 

3. Court may proceed notwithstanding either 

party fails to produce evidence, etc. 


ORDER XVIII. 

Heaeing of the suit and Examination 
OF Witnesses. 

1, Right to begin. 

2, Statement and production of evidence. 


Rules. 

8. Evidence where several issues. 

4. Witnesses to be examined in open Court. 

5. How evidence shall be taken in appealable 

cases. 

6. When deposition to be interpreted. 

7. Evidence under Section 138. 

8. Memorandum w^hen evidence not taken 

down by Judge. 

9. When evidence may be taken in English. 

10. Any particular question and answer may 

be taken down. 

11. Questions objected to and allowed by 

Court. 

12. Remarks on demeanour of witnesses, 

IB. Memorandum of evidence in unappealable 
cases. 

14. Judge unable to make such memorandum 

to record reasons of his inability. 

15. Power to deal w’ith evidence taken before 

another Judge. 

16. Power to examine witness immediately. 

17. Court may recall and examine witness. 

18. Power of Court to inspect. 


ORDER XIX. 

Affidavits. 

1. Power to order any point to be in’ 0 \ed by 

affidavit. 

2. Power to order attendance of deponent for 

cross- examination . 

3. Matters to wdiich affidavits shall be con- 

fined. 


ORDER XX. 

Judgment and Decbee. 

1. Judgment when pronounced. 

2. Power to pronounce judgment -written by 

Judge’s predecessor, 

3. Judgment to be signed. 

4. Judgments of Small Cause Courts, 
Judgments of other Courts. 

5. Court to state its decision on each issue. 

6. Contents of decree. 

7. Date of decree. 

8. Procedure where Judge has vacated office 

before signing decree. 

9. Decree for recovery of immoveable pro- 

perty. 

10. Decree for delivery of moveable properly. 

11. Decree may direct payment by instal- 

ments. 

Order, after decree, for payment by in- 
stalments. 

12. Decree for possession and mesne profits. 
IS. Decree in administratidfi suit. 

14. Decree in pre-emptioii sutt* 
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15. Decree in suit for dissolution of partnership. 

16. Decree in suit for account bet^yeen princi- 

pal and agent, 

17. Special directions as to accounts. 

18. Decree in suit for partition of property or 

separate possession of a share therein. 

IS. Decree vrhen set-oj9: is allowed. 

Appeal from decree relating to set-off. 

20. Certified copies of judgment and decree 
to be furnished. 


OEDEE XXI. 

Execution op Dechees and Obdeds 
Payment under Decree. 

1. Modes of paying money under decree. 

2. Payment out of Court to decree-holder. 

Courts executing Decrees. 

S. Lands situate in more than one jurisdic- 
tion. 

4. Transfer to Court of Small Causes. 

5. Mode of transfer. 

6. Procedure where Court desires that its 

own decree shall be e-seeuted by another 
Court. 

7. Court receiving copies of decree, etc., to 

file same without proof, 

8. Execution of decree or order by Court to 

which it is sent. 

9. Execution by High Court of decree trans- 

ferred by other Court. 

Application for Execution. 

19. Application for execution. 

11. Oral ax^plication. 

Written application. 

12. Application for attachment of moveable 

property not in judgment. debtor’s pos- 
session. 

13. Application for attachment of immoveable 

property to contain certain particulars. 

14. Power to require certified extract from 

Collector’s register in certain cases. 

15. Application for execution by joint decree- 

holder. 

.16. Application for execution by transferee of 
decree. 

17. Procedure on receiving application for 

execution of decree. 

18. Execution in case of cross-decrees. 

19. Execution in case of cross-claims under 

same decree. 

20. Cross-decrees and cross-claims in mort- 

gage-suits. 

21. Simultaneous execution. 

22. Notice to show cause against execution in 

certain eases. 

28, Procedure after issue of notice. 


Process for Executwji, 

Kules. 

24. Process for execution. 

25. Endorsement on process. 

Stay of Execiitmu 

26. When Court may stay execution. 

Power to require security from, or impose 
conditions upon, judgment-debtor. 

27. Liability of judgment-debtor discharged, 

28. Order of Court which passed decree or of 

appellate Court to be binding upon Court 
applied to. 

20. Stay of execution pending suit between 
decree-holder and judgment debtor. 

Mode of Execution. 

30. Decree for payment of money. 

31. Decree for specific moveable property. 

82. Decree for specific performance, for resti- 
tution of conjugal rights, or for an in- 
junction. 

33. Discretion of Court in executing decrees 

for restitution of conjugal rights. 

34. Decree for execution of document, or 

endorsement of negotiable instrument. 

35. Decree for immoveable property. 

36. Decree for delivery of immoveable property 

when in occupancy of tenant. 

Arrest and Detention in the Civil Prison. 
87, Discretionary power to permit judgment- 
debtor to show cause against detention in 
prison, 

38: Warrant for arrest to direct judgment- 
debtor to be brought up, 

89, Subsistence-allowance. 

40. Proceedings on appearance of judgment- 

debtor in obedience to notice or after 
arrest. 

Attachment of Property. 

41. Examination of judgment-debtor as to 

his property. 

42. Attachment in case of decree for rent or 

mesne profits or other matter, amount 
of which to be subsequently determined. 
48. Attachment of moveable property other 
than agricultural produce, in possession 
of judgment-debtor.' 

44. Attachment of agricultural produce. 

45. Provisions as to agricultural produce under 

attachment. 

46. Attachment of debt, share and other pro- 

perty not in possession of judgment- 
debtor. . 

47. Attachment of share in moveables’. 

48. Attachment of salary or allowances ^of 

public officer dr servant' of railway 
company or local authority. • 
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49. Attaclimeat of partnership property. 

50. Execution of decree against firm. 

51. Attachment of negotiable instruments. 

52. Attachment of property in custody of 

Court or public officer. 

58. Attachment of decrees. 

54. Attachment of immoveable property. 

55. Eemoval of attachment after satisfaction 

of decree. 

56. Order for payment of coin or currency 

notes to party entitled under decree. 

57. Determination of attachment. 
Investigation of Claims and Objections, 

58. Investigation of claims to, and objections 

to attachment of, attached property. 
Postponement of sale. 

59. Evidence to be adduced by claimant. 

60. Eelease of property from attachment. 

61. Disallowance of claim to property atta- 

ched. 

62. Oontinuance of attachment subject to 

claim of incumbrancer. 

63. Saving of suits to establish right to attach. 

ed property. 

Sale Generally, 

64. Power to order property attached to be 

sold and proceeds to be paid to person 
entitled. 

65. Sales by whom conducted and how made. 

66. Proclamation of sales by public auction. 

67. Mode of making proclamation. 

68. Time of sale. 

69. Adjournment or stoppage of sale. 

70. Saving of certain sales. 

71. Defaulting purchaser answerable for loss 

on re^srie. 

72. Decree-holder not to bid for or buy pro- 

perty without permission. 

Where decree-holder purchases, amount of 
decree may be taken as payment. 

73. Eestrietion on bidding or purchase by 

officers. 

Sale of Moveable Property. 

74. Sale of agricultural produce. 

75. Special iDrovisions relating to growing 

crops. 

76. Negotiable instruments and shares in cor- 

porations. 

77. Sale by public auction. 

78. Irregularity not to vitiate sale, but any 

person injuM may sue. ' 

79. Delivery of moveable property, -debts and 

^res. 

80; Transfer of negotiable instruments and 
shares. 

81. Vesting order in case of other property. 


Sale of Immovecbble Property. , 
EuliBS. 

82. What Courts may order sales. 

83. Postponement of sale to enable judginenfe- 

debtor to raise amount of decree, 

84. Deposit by purchaser and re-salo on 

default. 

85. Time for payment in full of purchase- 

money. 

86. Procedure in default of loayment. 

87. Notification on re-sale. 

88. Bid of co-sharer to have preference. 

89. Application to set aside sale on deposit. 

90. Application to set aside sale on ground of 

irregularity or fraud. 

91. Application by purchaser to set aside sale 

on ground of judgment-debtor having no 
saleable interest. 

92. Sale when to become absolute or be set 

aside. 

93. Eeturn of purchase-money in certain cases. 

94. Certificate to purchaser. 

95. Delivery of property in occupancy of judg- 

ment-debtor. 

96. Delivery of property in occupancy of 

tenant. 

Besistance to Delivery of Possession to 
Deoree-^holder or Purchaser, 

97. Besistance or obstruction to possession of 

immoveable property. 

98. Besistance or obstruction by judgment- 

debtor. 

99. Besistance or obstruction by bona fide 

claimant. 

100. Dispossession by decree-holder or pur- 
chaser. 

101. Bona fide claimant to be restored to pos- 
session. 

102. Eules not applicable to transferee pen- 
dente lite. 

lOS. Orders conclusive subject to regular suit. 


OEDEB XXII. 

Death, Marriage and Insolvency op 
Parties. 

1. No abatement by party's death if right to 

sue servivGs. 

2. Procedure where one of several plaintiffs 

or defendants dies and right to sue 
survives. 

8. Procedure in case of death of one of seve- 
ral plaintiffs or of sole plaintiff. 

4. Procedure in case of death of one of seve- 

ral defendants or of sole defendant. 

5. Determination of question as to legal 

representative. 

6. No abatement by reason of death after 

hearing. 
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7* Suit not abated by marmge of female party. 

8. When plaintiff’s insolvency bars suit. 
Procedure where assignee fails to continue 

suit or give security* 

9, Effect of abatement or dismissal. 

10. Procedure in case of assignment before 

final order in suit. 

11. Application of Order to appeals. 

12. Application of Order to proceedings. 


ORDEE XXIIL 

WlTHDPtAWAD AND ADJUSTMENT OF 

Suits. 

1. Withdrawal of suit or abandonment of part 

of claim. 

2. Limitation law not affected by first suit. 

3. Compromise of suit. 

4. Proceedings in execution of decrees not 

affected. 


ORDER XXIV. 

Payment into Court. 

1. Deposit by defendant of amount in satis- 

faction of claim. 

2. Notice of deposit. 

3. Interest on deposit not allowed to plaintiff 

after notice. 

4. Procedure where plaintiff accepts deposit 

as satisfaction in part. 

Procedure where he accepts it as satisfac- 
tion in full* 

ORDER XXV. 

Security for costs. 

1. When security for costs may be required 

from plaintiff. 

Residence out of British India. 

2. Effect of failure to furnish security. 


ORDER XXVI. 

Commissions. 

Govimissions to examine witneBses, 

1. Cases in which Court may issue oomufis- 

sion to examine witness. 

2. Order for commission. 

3. Where witness resides within Court’s juris- 

diction. 

4. Persons for whose examination commission 

may' issue. 

5. Commission or request to examine witness 

not within British India. 

6. Court to examine witness pursuant to com- 

mission. 


Rules. 

7. Return of commission with depositions of 

witnesses. 

8. When depositions may be read in evidence. 
Commissions for local investigations, 

9. Commissions to make local investigations. 

10. Procedure of Commissioner. 

Report and depositions to be evidence in 
suit. 

Commissioner may be examined in person. 
Commissions to examine Accounts. 

11. Commission to examine or, adjust accounts. 

12. Court to give Commissioner necessary in- 

structions. 

Proceedings and report to be evidence* 
Court may direct further enquiry. 
Commissions to make partitiofis, 

18. Commission to make partition of immove- 
able property. 

14. Procedure of Commissioner. 

General Provisions, 

lo. Expenses of commission to be paid into 
Court. 

16. Powers of Commissioners. 

17. Attendance and examination of witnesses- 

before Commissioner. 

18. Parties to appear before Commissioner. 
Commissions issued at the instance of 

foreign Tribunals, 

19. Oases in which High Court may issue com- 

mission to examine witness. 

20. Application for commission. 

21* To whom commission may be issued. 

22. Issue, execution and return of commissions^ 
and transmission of evidence to foreign 
Court. 


ORDER XXVII. 

Suits by or against the Crown or 
Public Officers in their official 
capacity. 

1. Suits by or against Crown. 

2. Persons authorised to act for Crown. 

B. Plaints in suits by or against Crown. 

4. Agent for Crown to receive process. 

5. Fixing of day for appearance on behalf of 

Crown. 

6. Attendance of person able to answer ques- 

tions relating to suit against Crown. 

7. Extension of time to enable public officer 

to make reference to Crown. 

8. Procedure in suits against public officer* 
8A. No security to be required from Crowm 

or a public officer in certain cases. 

8B. Definitions of ‘*0rown” and “Crown 
pleader”. 
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Suits involving a substantial question 

OP LAW AS TO THE INTEEPEETATION OF 
THE GOVEBNMENT OP INDIA ACT, 1935, 
OE ANY OHBEE-IN-COUNGIL MADE 
THESE UNDEPu. 

Rules. 

1. Notice to the Advocate-General. 

2. Court may add Government as party. 

B. Costs. 

4. Application of Order to appeals. 


ORDER XXVni. 

Suits by oe against Military oh NavxVL 
Men oh Airmen. 

1. Officers; soldiers^ sailoiB or airmen who 

cannot obtain leave may authorise any 
person to sue or defend for them, 

2. Person so authorised may act personally 

or appoint pleader. 

.3. Service on person so authorised, or on his 
pleader, to be good service. 


ORDER XXIX. 

Suits by or against Corporations. 

1. Subscription and verification of pleading. 

2. Service on corporation. 

3. Power to require personal attendance of 

officer of corporation. 


ORDER XXX. 

Suits by or against I’irms and Persons 

CARRYING ON BUSINESS IN NAMES OTHER 
THAN THEIR OWN. 

1. Suing of partners in name of firm. 

2* Disclosure of partners’ names. 

8. Service. 

4. Eight of suit on death of partner. 

5. Notice in what capacity served. 

6. Appearance of partners. 

7. No appearance except by imrtners. 

8. Appearance under protest. 

9. Suits between co-partners. 

10. Suit against person carrying on business in 
name other than his own* 


ORDER XXXI. 

Suits by or against Trustees, 
Executors and Administrators. 

1. Representation of beneficiaries in suits 

concerning property vested in trustees, 
etc. 

2. Joinder of trustees, executors and adminis- 

trators. 

:8. Husband of married executrix -not to join. 


ORDER XXXII. 

Suits by or against Minors and 
Persons op Unsound MtND. 

Rules. 

1. Minor to sue by next friend. 

2. Where suit is instituted without next 

friend, plaint to be taken off the file. 

8. Guardian for the suit to be appointed by 
Court for minor defendant. 

4. Who may act as next friend or be appoin- 

ted guardian for the suit. 

5. Representation of minor by next friend or 

guardian for the suit. 

6. Receipt by next friend or guardian for the 

suit of property under decree for 
minor. 

7. Agreement or compromise by next friend 

or guardian for the suit. 

8. Retirement of next friend. 

9. Removal of next friend. 

10. Stay of proceedings on removal, etc., of 

next friend. 

11. Retirement, removal or death of guardian 

for the suit. 

12. Course to be followed by minor plaintiff 

or applicant on attaining majority. 

18. Where minor co-plaintiff' attaining majority 
desires to repudiate suit. 

14. Unreasonable or improper suit. 

15. Application of rules to persons of unsound 

mind. 

16. Saving for Princes and Chiefs. 

ORDEl^ XXXIII. 

Suits by Paupers. 

1. Suits may be instituted in forma pauperis. 

2. Contents of application. 

3. Presentation of application. 

4. Examination of applicant. 

If presented by agent, Court may order 
applicant to be examined by commis- 
sion. 

5. Rejection of application. 

G* Notice of day for receiving evidence of 
applicant’s i^auperism. 

7. Procedure at hearing. 

8. Procedure if application admitted. 

9. Dispaupering. 

10. Costs w^here pauper succeeds. 

11* Procedure where pauper fails* 

11 A. Procedure where pauper suit abates. 

12. Provincial Government may apply for 
payment of court-fees. 

18. Provincial Government to be deemed a 
party. 

14, Recovery of amount of court-fees. 
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Rules. 

15. Refusal to allow applicant to sue as pauper 
to bar subsequent application of like 
nature. 

10. Costs. 


ORDER XXXIV. 

Suits eelatihg to Mortgages of 
Immoveable Property. 

1. Parties to suits for foreclosure, sale and 

redemption. 

2. Preliminary decree in foreclosure suit. 

>). Pinal decree in foreclosure suit. 

4. Preliminary decree in suit for sale. 

Power to decree sale in foreclosure suit. 

5. Pinal decree in suit for sale. 

6. Recovery of balance due on mortgage in 

suit for sale. 

7. Preliminary decree in redemption suit. 

8* Pinal decree in redemption suit. 

8A. Recovery of balance due on mortgage in 
suit for redemption - 

9. Decree where nothing is found due or 
where mortgagee has been overpaid. 

10. Costs of mortgagee subsequent to decree. 

11. Payment of interest. 

12. Sale of property subject to prior mortgage. 

13. Application of proceeds. 

14. Suit for sale necessary for bringing mort- 

gaged property to sale. 

15. Mortgages by the deposit of title-deeds 

and charges. 


ORDER XXXY. 
Interpleader. 

1 . Plaint in interpleader-suits. 

2. Payment of thing claimed into Court. 

3. Procedure where defendant is suing plaintiff. 

4. Procedure at first hearing. 

5. Agents and tenants may not institute 

interpleader-suits. 

6. Charge for plaintiff’s costs. 


ORDER XXXVI. 

Special Case. 

1. Power to state case for Court’s opinion. 

2. Where value of subject-matter must be 

stated. 

8, Agreement to be filed and registered as suit. 

4, Parties to be subject to Court’s jtirisdiction. 

5. Hearing and disposal of case. 


ORDER XXXVII. 

Summary Procedure on Negotiable 
Instruments. 

1, Application of Order. 

2. Institution of summary suits upon bills of 

exchange, etc. 


Rules. 

8. Defendant showing defence on merits to 
have leave to appear. 

4. Power to set aside decree. 

5. Power to order bill, etc., to be deposited 

with officer of Court. 

C. Recovery of costs of noting non-acceptance 
of dishonoured bill or note. 

7. Procedure in suits. 


ORDER XXXVIIL 
Arrest and Attachaient before 

JUDGMENT. 

Airest before Judgment. 

1. Where defendant may be called upon to 

furnish security for aiDpearancc. 

2. Security. 

8. Procedure on application by surety to be 
discharged. 

4. Procedure where defendant fails to furnish 

security or find fresh security. 
Attachment before Judgment 

5. Where defendant may be called upon to 

furnish security for production of pro- 
perty. 

6. Attachment where cause not shown or 

security not furnished. 

7. Mode of making attachment. 

8. Investigation of claim to property attached 

before judgment. 

9. Removal of attachment w'hen security fur- 

nished Or suit dismissed. 

10. Attachment before judgment not to affect 

rights of strangers nor bar decree-holder 
from applying for sale. 

11. Property attached before judgment not to 

be re-attached in execution of decree. 

’ 12. A^’icultural produce not attachable before 
judgment. 

18. Small Cause Court not to attach immove- 
able property. 


ORDER XXXIX. 

Temporary Injunctions and 
Interlocutory Orders. 
Temporary injunctions. 

1. Oases in which temporary injunction may 

be granted. 

2. Injunction to restrain repetition or con- 

tinuance of breach. 

8, Before granting injunction. Court to direct 
notiiee to opposite party, 

4. Order for injunction may be discharged, 

varied or set aside. 

5. * Injunction to corporation binding on its 

ofi&cers. 
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Tnterloculcn^y Orders- 

Bulbs. 

6. Power to ordet interim sale. 

7. Detention, preservation, inspection, etc., of 

subject-matter of suit. 

8. Application for such orders to be after 

notice. 

9. When party may be put in immediate 

]possession of land the subject-matter of 
suit. 

10. Deposit of money, etc., in Court. 


OEDER XL. 

Appointment of Eeceivers. 

1. Appointment of receivers, 

2. Remuneration. 

3. Duties. 

4. Enforcement of receiver s duties. 

5. When Collector may be appointed receiver. 


ORDER XLI. 

Appeals prom Original Decrees. 

1. Form of appeal. 

What to accompany memorandum. 
Contents of memorandum. 

2. Grounds which may be taken in appeal. 

3. Rejection or amendment of memorandum. 

4. One of several plaintiffs or defendants 

may obtain reversal of whole decree 
where it proceeds on ground common to 
all. 

Stay of proceedings and of execution. 

5. Stay by Appellate Court. 

Stay by Court which passed the decree. 

6. Security in case of order for execution of 

decree appealed from, 

7. [Bepealed.] 

8. Exercise of powers in appeal from order 

made in execution of decree. 

Procedure on admission of appeal. 

9. Registry of memorandum of appeal. 
Register of Appeals. 

10. Appellate Court may require appellant to 

furnish security for costs. 

Where appellant resides out of British 
India. 

11. Power to dismiss appeal without sending 

notice to lower Court. 

12. Day for hearing appeal. 

13. Appellate Court to give notice to Court 

whose decree appealed from. 

Transmission of papers to Appellate Court. 
Copies of exhibits in Court whose decree 
appealed from. 


Rules. 

14. Publication and service of notice of day for 

hearing appeal. 

Appellate Court may itself cause notice to 
be served. 

15. Contents of notice. 

Procedure on hearing. 

16. Right to begin. 

17. Dismissal of appeal for appellant’s default 
Hearing appeal ex parte. 

18. Dismissal of appeal where notice not served 

in consequence of appellant’s failure to 
deposit costs. 

19. Re-admission of appeal dismissed for 

default. 

20. Power to adjourn hearing’and direct persons 

appearing interested to be made respon- 
dents. 

21. Re-hearing on ai3plication of respondent 

against whom ex parte decree made. 

22. Upon hearing, respondent may object to 

decree as if he had preferred separate 
appeal. 

Form of objection and provisions applicable 
thereto. 

28, Remand of case by Appellate Court. 

24. Where evidence on record sufficient, Appel- 

late Court may determine case finally. 

25. Where Appellate Court may frame issues 

and refer them for trial to Court whose 
decree appealed from. 

26. Findings and evidence to be put on record. 

Objections to finding. Determination of 
appeal. 

27. Production of additional evidence in Appel- 

late Court. 

28. Mode of taking additional evidence. 

29. Points to be defined and recorded. 

{ J udgment in appeal. 

30. Judgment when and where pronounced. 

31. Contents, date and signature of judgment. 

32. What judgment may direct. 

38. Power of Court of Appeal, 

34. Dissent to be recorded. 

Decree in appeal. 

35. Date and contents of decree. 

Judge dissenting from judgment need not 
sign decree. 

36. Copies of judgment and decree to be fur-i 

nished to parties. 

37. Certified copy of decree to be sent to Court 
whose decree appealed from. 


OEDER XLII. 

Appeals PROM Appellate Decrees- 
1. Procedure. 
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ORDER XLIIL 
Appeals prom Orders, 

EUIiES. 

1. Appeals from orders. 

2. Proeediu’e. 

ORDER XLIV. 

Pauper Appeals. 

1. Who may appeal as pauper. 

Procedure on application for admission of 

appeal. 

2, Inquiry into pauperism. 


ORDER XLT. 

Appeals to the King in Council. 

1. * ‘Decree’* defined. 

2. Application to Court whose decree com- 
plained of. 

3. Certificate as to value or fitness. 

4. Consolidation of suits. 

5. Remission of dispute to Court of first 
instance. 

6. Effect of refusal of certificate, 

7. Security and deposit required on grant 
of certificate. 

•8, Admission of appeal and procedure thereon. 

9. Revocation of acceptance of security. 

9A. Power to dispense with notices in case of 
deceased parties. 

10. Power to order further security or pay- 

ment. 

11. Effect of failure to comply with order. 

12. Refund of balance deposit. 

13. Powers of Court pending appeal. 

14. Increase of security found inadequate. 

15. Procedure to enforce orders of King in 

Council. 

16. Appeal from order relating to execution. 

17. [BepeaUd.] 

ORDER XLVI. 

Reference. 

1, Reference of question to High Court. 

2, Court may pass decree contingent upon 

decision of High Court. 

3, Judgment of High Court to be transmitted, 

and case disposed of accordingly. 

4, Costs of reference to High Court. 

6. Power to alter, etc., decree qf Court 
making reference. 

6. Power to refer to High Court questions as 

to jurisdiction in small causes. 

7. Power to District Court to submit for 

revision proceedings had under mistake 
as to jurisdiction in small causes.' 


ORDER XL VII. 

Review. 

RULES. 

1. Application for review of judgment. 

2. To whom applications for review may be 

made. 

8. Form of application for review, 

4. Application where rejected. 

Application where granted. 

5. Application for review in Court consisting 

of two or more Judges. 

6. Application -where rejected. 

7. Order of rejection not appealable. Objec- 

tions to order granting application. 

8. Registry of application granted , and order 

for re-hearing. 

9. Bar of certain applications. 

ORDER XLVIII. 
Miscellaneous. 

1. Process to be served at expense of party 

issuing. 

Costs of service. 

2. Orders and notices how served. 

3. Use of forms in appendices. 


ORDER XLIX. 

Chartered High Courts. 

1. Who piay serve processes of High Courts. 

2. Saving in respect of Chartered High Courts. 

3. Application of Rules. 


ORDER L. 

Provincial Small Cause Courts. 
1. Provincial Small Cause Courts. 


ORDER LI. 

Presidency Small Cause Courts. 

1. Presidency Small Cause Courts. . 

APPENDICES TO THE FIRST 
SCHEDULE 

Forms 

Appendices 
A Pleadings 

1. Titles of suits. 

2. Description of parties in particular 

cases. 

3. Plaints, 

4. Written statements. 

B. — Process 

C. — Discovery, Inspection and Admis- 

sion 

D. — Decrees 
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APPERDIOBS 

B. Execution 

F. — Supplemental Proceedings 

G. — Appeal, Ebferbnce and Bevibw 

H. — ^IlSCBLLANEOUS 

THE SECOND SCHEDULE 
[BepealedJ 

THE THIED SCHEDULE 

Execution op Degrees by Collectors 

PARAS. 

I. Powers of Collector. 

2. Procedure of Collector in special cases. 

8. Notice to be given to decree-holders and 
to persons having claims on property. 

4. Amount of decrees for payment of money 
to be ascertained, and immoveable pro- 
perty available for their satisfaction, 
o. Where District Court may issue notices 
and hold inquiry. 


PARAS. 

6. Effect of decision of Court as to dispute. 

7. Scheme for liquidation of decrees for pay.- 

ment of money. 

8. Recovery of balance (it any) after letting 

or management. 

9. Collector to render accounts to Court. 

10. Sales how to be conducted. 

11. Restrictions as to alienation by Judgment- 

debtor or his representative, and prosecu- 
tion of remedies by decree-holders. 

12. Provision where property is in several dis. 
tricts. 

IB. Powers of Collector to compel attendance 
and production. 


THE FOURTH SCHEDULE 
l^inactnaents amended. 


THE FIFTH SCHEDULE 
[Repealed.] 


THE FIRST SCHEDULE. 

ORDER I. 

Parties to Suits. 

1 . All persons may be Joined in one suit as plaintiffs in whom any right to relief in respect 
Who may he joined of or arising out of the same act or transaction or series of acts or transac- 
a$ plaintiffs. tions is alleged to exist, whether jointly,® severally,‘*’‘or in the alternative,® 

where, if such persons brought separate suits, any common question of law or fact would arise. 

[1882-S. 26; 1877— S. 26; B. S. C., O. 16 B. 1. See 0. 2-R. 3.] 

Objects and Reasons. 

^'Bule 1. The \yords ‘act or’ have been added before the word ‘'transactLOD.” — S. C. R. 


Order 1 — General. 

1. Scope, — [1] Vex Jenkins, G. J — “If we turn to 
the Code we find, as the essentials of a suit opposing 
parties, a subject in dispute, a cause of action and a 
demand of relief.” (1907) 31 Bom 393 (398). 

[2] This Order deals with the subject of parties to 
suits and, among other things, with the joinder, mis- 
joinder and nonjoinder of parties and to a certain extent 
with the joinder of causes of action. (Vol 5) 1918 Oal 
858 (859) : 45 Cal 111 6E< (Vol 22) 1935 Oal 573 (574): 
63 Cal 163. (Order 1, R. 1 applies to joinder of parties 
as well as causes of action .)»J<( Vol 15) 1928 Cal 199 (200, 
201) : 55 Cal 164'F(Vol 13) 1926 Sind 66 (68) ; 19 Sind 
L R 395. 

[3] Though Order 1 in terms refers only to ^suits’, 
its provisions are also applicable to joinder of parties to 
appeals. (Vol 10) 1923 Lah 638 (639). 

2. Parties. — [1] Parties to suit are persons whose 
names appear on record as parties. (Yol 17) 1930 Cal 
263 (264). 

[2] Benamidar being party to suit does not make 
resi owner party to suit. (Vol 17) 1930 Cal 263 (264). 

[3] The same individual, even in different capaci- 
ties cannot be both a plaintiff and defendant to one and 
the same action — Hence where an individual is a com- 
mon partner in two houses of trade, no action can be 
brought by one house against the other house upon any 
transaction between them while such individual is a 
common partner. (1901) 25 Bom 606 (612). ISee (Vol 13) 


1926 Sind 4 (4). (The above rule was relaxed in this 
case on grounds of equity,)] 

ORDER 1, RULE 1— SYNOPSIS. 

' 1. Scope. 

2. What persons may be joined a^ plaintiffs. 

3. Jointly. 

4. Severally. 

5* In the alternative. 

6. Appeal. 

7, Necessary and proper parties. — See O, 1 R. 10. 

1, Scope. — [1] Under the old law, separate causes 
of action in respect of several plaintiffs could not be 
joined. The present Civil P. C. permits different causes 
of action to be joined in respect of several plaintiffs 
provided they satisfy the conditions of 0. 1, R. 1. 
(Vol 10) 1923 Mad 331 (332) © (Vol 23) 1936 Oal 650 
(651). (Order 1 , Rule 1 applies to joinder of causes of 
action also.) 

[2] It is not the law that every plaintiff should be 
interested in the entire subject-matter of the suit. 
(Vol 29) 1942 All 122 (126) : I L R (1942) All 103. 

[33«The rule is' an enabling one allowing a number of 
plaintiffs, with the same right to relief .to join in one 
suit instead of bringing of separate suits. It should not 
be read as though all such persons must be joined as 
plaintiffs. (1897) 24 Cal 385 (388), 
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0. 1, R. 1 (contd.) 

2. What persons may be joined as plaintiffs: — 

[1] Decree ordering payment of maintenance to mother 
and widow of deceased nephew — Joint suit by two 
women for arrears of maintenance is maintainable. 
(Vol 20) 1933 Pat 644 (645). 

[2] S purchasing property from p P wrongfully 
receiving mesne profits — S selling to F— F suing P for 
mesne profits making S pro forma plaintiS but pray- 
ing decree in his favour only — S applying for amend- 
ment for decree for his claim for mesne profits due before 
transfer to F— Amendment having no legal bar could be 
granted. (Vol 16) 1929 Bom 51 (53). 

[3] Co-sharers suing lambardar for profits can join in 
same suit. (Vol 16) 1929 All 668 (668) : 51 All 994. 

[4] The co-sharer landlords can sue the tenants 
collectively even if they collect rent separately and the 
rent refers to different periods. (1911) 14 Cal L Jour 
373 (374). 

[5] In a suit by a presumptive reversioner to declare 
the invalidity of an adoption or alienation by the 
widow, the remote reversioner has a right to be joined 
in the suit along with or on the death of presumptive 
reversioner. (Vol 2) 1915 P 0 124 (125, 126) : 38 Mad 
406 : 42 Ind App 125 (P C). 

[6] Suit to set aside the attachment and sale of 
certain property by a widow and her alleged adopted 
son — Both asserting adoption — Held, their interests 
were not in any way antagonistic and they could jointly 
sue. (1892) 16 Bom 119 (123). 

[7] Party defendant to an action claiming relief 
against co-defendants in respect of same transaction can 
be joined as co-plaintifi. (Vol 26) 1939 Pat 157 (168). 

[8] No misjoinder if two different sets of persons 
join to eject trespasser. (Vol 16) 1929 All 790 (790). 

[9] Is no bar to plaintiffs suing in double capacity. 
(Vol 2) 1915 Bom 284 (285) : 40 Bom 401. 

[10] Plaintiff suing to recover certain properties in 
his personal capacity from certain defendants and to 
recover another property in the capacity of shebait from 
one of the defendants in the same suit — Action as 
framed is justified by 0. 1, E. 1. (Vol 15) 1928 Cal 199 
(200, 202): 55 Cal 164. (Plaint should be treated as 
comprising two suits and they should be tried separately 
in view of provisions of O. '1, E. 2.) 

[11] Where charges of misconduct against the several 
plaintiff’s are not identical and each plaintiff’s ease has 
to be dealt with on its own merits, they cannot be joined 
together as co-plaintiffs. (Vol 13) 1926 Mad 57 (57, 58). 

, [12] The Code does not warrant the joinder of rival 
claimants as plaintiffs where each of them denies the 
right of the other. Each plaintiff should be in harmony 
with his co-piainbiff. (1920) 57 Ind Gas 784 (784) (Nag). 

[13] Suit by several plaintiffs — Each plaintiff having 
separate cause of action in which others not interested — 
Misjoinder of causes of action arises. (Vol 13) 1926 Mad 
1140 (1140). 

3, Jointly. — [1] Persons having joint right — 
Some only of them cannot sue without joining others as 
defendants. (Vol 14) 1927 Mad 984 (984)4<(Vol 29) 1942 
Cal 295 (296). (Suit by some of shebaits — Other shebaits 
unwilling to join as plaintiffs impleaded as defendants — 
Procedure is proper.) © (Vol 4) 1917 Cal 585 (586). 

[2] Eefusai to join as co^plaintiff — The person may 
be joined as co-defendant, (Vol 12) 1925 Oudh 71 (72). 

[3] Some members of a joint family who should have 
been joined as plaintiffs were arrayed as co-defendants 
— The suit should not be dismissed where it is proved 
that they would not willingly have been made co-plain- 
tiffs to the suit. (1902) 24 All 226 (228). 

[4] Joining a eo-promisor as defendant — Whether 
he refused to join as co-plaintiff not known — Suit is 
not bad for misjoinder. (Vol 10) 1923 Cal 506 (507). 


[5] Landlord and tenant — Ejectment— Suit for, by 
one eosharer — Other cosharers made pro forma defen- 
dants — Plaintiff is entitled to decree to the extent of 
his share jointly with others. (Vol 21) 1934 Cal 127 
(128). 

[6] Zamindars of village on bank of river bringing 
suit for possession of land which is subject of fluvial 
action of river and for mesne profits — -^amindars of 
village on opposite side of river claiming land as their 
own on basis of custom and tenants holding under them 
impleaded as defendants — Cosharers of plaintiffs made 
pro forma defendants — Suit is not bad for misjoinder 
or nonjoinder. (Vol 26) 1939 All 626 (633). 

[7] Where two parties contract with a third party, a 
suit by one of them making the other a co-defendant 
ought not to be dismissed, merely because the plaintiff 
has not proved that the co-defendant had refused to 
join as a co-plaintiff. (Vol 18) 1931 Lab 445 (446). 

[8] One of the two co-uralaus may bring a suit to 
redeem a mortgage without averring or proving that the 
other uralan was asked to join as plaintiff in the suit. 
(1903) 26 Mad 649 (653) (P B). 

[9] Promissory note executed in favour of several 
persons — In a suit to recover the amount due on pro- 
missory note, held, that the suit should not be dismiss- 
ed when some in whose favour the note was executed 
are made defendants even though it was not shown that 
they had refused to be made plaintiffs. (1906) 29 Mad 
302 (303). 

[10] Trustees should ordinarily be co-plaintiffs — 
Those not willing to be plaintiffs should be made defen- 
dants. (Vol 19) 1932 Cal 27 (29). 

[11] Debt due to joint promisees — Suit by one of 
them to recover his share only is not maintainable. 
(Vol 14) 1927 Mad 84 (84, 85) ^ (Vol 15) 1928 Bom 
191 (193). 

iSee also (Vol 26) 1939 Nag 242 (244) : I L E (1939) 
Nag 515. (Mortgage in favour of B and D — Suit by B 
alone— D dying during course of suit — B acquiring D’s 
rights of recovering debt — Non-joinder of D held im- 
material.) 

4. Severally. — [1] Joint suit can be brought by. 
plaintiffs, where each can bring separate suit against all 
defendants. (Vol 19) 1932 All 401 (402). 

5. In the alternative. — [1] Suits by different sets 
of plaintiffs claiming in the alternative is maintainable 
provided there is a common question of law or fact. 
(Vol 3) 1916 Lah 47 (47) ; 1916 Pun Ee No. 10© (Vol 
9) 1922 Mad 174 (176) © (Vol 8) 1921 Nag 9 (10). 
(Second plaintiff can be added to provide against first 
plaintiff being held not entitled to sue). 

[2] A plaint praying for a decree in favour of all the 
plaintiffs or, in the alternative, in favour of one of them 
if he alone was found entitled is admissible. (1905) 28 
Mad 500 (503). 

[3] A widow and her alleged adopted son suing the 
defendant for the recovery of money — They are agreed 
that either shall take the amount found due — Held, 
there was no misjoinder of plaintiffs, (1903) 26 Mad 647 
(649) (E B). 

[4] Suit for money — Person entitled to such money 
in the alternative joined as defendant to the suit at 
institution but subsequently made a plaintiff — Joinder 
as plaintiff is proper. (Vol 14) 1927 Oudh 484 (485) : 
3 Luck 241. 

[5] Where plaintiff 1 simply stated that she was 
daughter of N but did not claim property in dispute on 
the strength of that relation but put up her right along 
with plaintiff 2 on the ground that plaintiff 2 was the 
son of H and that she lived with him, it was held suit 
was not bad for misjoinder of parties. (1904) 28 Bom 
94 (99). 



882 


CIHB CODE OE] CrVlt) PEOOEDTIEE, 1903 


Co. 1 Er. 2-33 


2. "Where it appears to the Court that any joinder of plaintiffs may embarrass or delay the 
Power of Court to trial of the suit, the Court raay put the plaintiffs to their election or order 

■order separate trials, separate trials or make such other order as may be expedient. 

[B. S. 0., 0. 16 R. 1.3 

3. All persons® may be joined as defendants against -whom any right to relief in respect of or 
Who tmy he joined arising Out of the same act or transaction® or series of acts or transactions 

as defendants. is alleged* to exist, whether jointly,® severally® or in the alternative,® where, 

if separate suits were brought against such persons, any common question of law or fact 
would arise. 

[1882— S. 28; 1877— S. 28; Cf. E. S. C., 0. 16 E. 4. See 0. 11 E. 8.] 

Objects and Reasons. 


The ficst sentence of S. 28 of the Code of 1882 ran 
as follows: — “All persons may be joined as defendants 
against whom the right to any relief is alleged to exist, 
whether jointly, severally or in the alternative, In res- 
pect of the same matter’*. 

“0. 1, JR. 8 (Se 26)s — The Committee realise that 


the words *in respect of the same matter’ in E, 3 have 
given rise to great difficulty, and they think it advis- 
able to follow the wording of the English Eule and to 
omit them” S. 0. E. 

“JRwZe 3 The words *act or’ have been added before 

the word ‘transaction*. Eule 3 has been amplified so as 
to bring it into line with K. 1”. — S. C. E. 


D. 1, R. 1 (contd,) 

6 Appeal — [1] Suit dismissed against defendant 1 
and docre^ against defendant 2 — Joint appeal by 
plaintiff and defendant 2 against defendant 1 is main- 
tainable. (Vol 10) 1923 Lab 638 (639). 

7. Necessary and proper parties. — See 0. 1, 
R. 10. 

Order 1, Rule 2 — Note 1 
[1] This rule has no application to cases of mis- 
joinder of parties. It applies only to cases where the 
plaintifis are properly joined but separate trials are 
necessary for the purpose of avoiding inconvenience, 
embarrassment or delay. (1904) 26 All 218 (220). (Parties 
with different causes of action joined as co-plaintiffs— 
Suit is bad for mis-joinder of parties.) © (1913) 18 Ind 
Cas 181 (182) (Low Bur). (Order 1, E. 2, merely refers 
to procedure.) 

[But see (Vol 1) 1914 Cal 79S (798). (Suit bad for 
mis-joinder — Court should treat it as one under 0. 1, 
B. 2 and not dismiss it.)] 

ORDER 1, RULE 3 — SYNOPSIS, 

1. Scope and object; 

2. All persons may be joined as defendants 

against whom any right to relief exists. 

3. Parties must be within jurisdiction of the 

Court. 

4. “Alleged”. 

5. Same act or transaction. 

6. ‘jointly”. 

7. Joint tort-feasors, 

8. “Severally”. 

9. “In the alternative” 

10. Ancillary reliefs. 

11. Effect of multifariousness. 


1. Scope and object — [1] The object of 0. 1 
B. 3 seems to be to avoid multiplicity of suits if it conic 
be done without embarrassment to any of the defen 
dants. (1907J 31 Bom 616 (522). 

[2] Both the conditions referred to in 0. 1, B. i 
must be fulfilled in order to justify the joinder providec 
for therein. (Vol 29) 1942 Mad 334 (335) © (Vol 17 
1930 All 180 (185) © (1910) 34 Bom 358 .(366-368) 3 
(1907) 31 Bom 616 (522) © (Vol 8) 1921 Cal 653 (eSS)-! 
(Vol 12) 1926 Oudh 76 (76), (Order 1, R. 8 requires 
that all persons .should be joined as defendants agains' 
whom any right to relief in respect of, or arising out o: 
the .saine act is alleged to exist.) © (Vol 20) 1933 Pal 
663 (653) © (Vol 21) 1934 Sind 176 (176). 

[3] Bersoi^ added as defendants need not be inter 


ested in all reliefs. (Vol 23) 1936 Mad 449 (453, 454) © 
(1907) 31 Bom 516 (522) © (Vol 13) 1926 Sind 66 (68) : 
19 Sind L E 395. (Plaintiffs miast prove that common 
question arises as regards each.) 

[4] It is not necessary that the evidence as regards 
each of the defendants should be the same or that all 
questions arising regarding the liability of each of the 
defendants should be common to them* (Vol 15) 1928 
Bom 91 (94). 

[5] Order 1, R. 3 applies not only to johiffer of 
parties but also to joinder of causes of action. (Vol 29) 
1942 Mad 334 (335) © (Vol 19) 1932 Bom 1 (1, 2) © 
(Vol 23) 1936 Cal 650 (651) © (Vol 5) 1918 Cal 858 
(859, 861) : 45 Cal 111 © (Vol 21) 1984 Mad 367 (368) ; 
57 Mad 1031 © (1908) 31 Mad 252 (257). 

[See also (1912) 35 Mad 39 (41, 42). (The test is not 
whether the cause of action against the defendants 
is the same but whether relief is sought in the same 
matter.)] 

[6] Different causes of action against different defen- 
dants also can be joined if case can bo brought within 
the Rule. (Vol 13) 1926 Sind 66 (68) : 19 Sind L R 395 
©(Vol 20) 1933 Mad 622 (622, 624). 

[7] Rule 3 of O. 2 must be so read as not to clash with 
the provisions of E. 3 of 0. 1. (1911) 7 Nag L E 130 

{m* 

[8] Order 1, R, S is in no way limited by 0. 34, R, 1. 
(Vol 19) 1932 Cal 512 (513) : 59 Cal 548. 

[9] Decree for damages for breach of contract against 
one defendant and for damages in tort against another 
in respect of damages arising in same transaction, can 
be passed in same action — There is no misjoinder of 
defendants. (Vol 25) 1938 Rang 185 (188) : 1938 Bang 
Ij R 303 (S B), 

^ [10] Where after the death of a Muhammadan, his 
widow under a compromise with A remained in posses- 
sion of 1/8 of the estate as her share, and the 7/8 as 
dower, and she gifted the whole to P who mortgaged it 
to Q and after her death A sued P for possession while 
P had sold the property to Q, and Q applied to be 
joined as defendant, in the suit by A against P ; Held^ 
that he could not be joined, as no relief was sought 
against him and the ease against him was not the same 
as that against other defendants. (1912) 10 All L Jour 
387 (389). 

' [11] Order 1, R. 3 js very similar in terms, in fact 
almost identical, with 0. 16* R. 4, English Procedure 
Rules, and is probably founded thereon and consequently 
the opinions expressed on 0. 16, E. 4 by the English 
Judges may well be considered in construing the provi- 
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sions of 0. 1 R. 3. (Vol 3) 1916 Cal 935 (936): 42 Cal 1135. 

[But see (1908) 31 Mad 252 (256).] 

[12] Mortgage suit — Stranger to mortgage claiming 
by title paramount impleaded — Misjoinder can be 
pleaded but on ground of inconvenience — Per Banlcbi, 
J. — Correct view is to see if case comes under R. 3. 
(Vol 12) 1925 Cal 973 (976, 978). 

2. All persons may be joined as defendants 
against whom any right to relief exists. — [1] The 
provisions of O. 1 E. 3 are not imperative but they 
allow discretion. (1882) 8 Cal 238 (245) (Vol 31) 1944 
Mad 98 (102). 

[2] Defendants against whom no cause of action 
exists are not necessary parties. (Vol 11) 1924 Cal 369 
{369)>5(Vol 13) 1926 Mad 1110 (1117). (In an adminis- 
■tration action of the property of the deceased, the 
■debtors to the estate are not necessary parties.)*5'(Vol 10) 
1923 Pat 65 (70) : 2 Pat 110. 

[3] The cause of action for a suit arises only against 
the persons who are responsible for the infringement of 
the right. (Vol 15) 1928 Cal 23 (24), 

[4] Dispute as to right of irrigation from private 
^ater-eourse of canal — No relief against Government — 
Government is not necessary party. (Vol 6) 1919 Lah 

119 (120). 

[5] In order that a party must be considered a 
necessary party defendant, two conditions must be 
satisfied, first, that there must be a right to some relief 
against him in respect of the matter involved in the 
suit; and, second, that his presence should be necessary 
in order to enable the Court effectually and completely 
to adjudicate upon and settle all the questions involved 
in the suit. (1900) 27 Cal 493 (497). 

[6] Ejectment suit — Persons in actual physical posses- 
•sion are necessary parties — Persons only receiving rents 
are not. (Vol 11) 1924 Pat 172 (173). 

[7] Ejectment suit against three brothers — One bro* 
ther on field service — Claim reduced and that brother 
jgiven up — Claim held not bad for misjoinder. (Vol 7) 
1920 Lah 314 (315). 

3. Parties must be within jurisdiction of the 
Court. — [1] Rule 3 will apply where Court has juris- 
diction to entertain the suit — Suit against A and B — 
Court having jurisdiction against A but none against B 
— 0. 1 R. 3 does not apply. (Vol 9) 1922 Cal 500* (501, 
502) : 49 Cal 895 ^ (Vol 29) 1942 All 387 (389): I L R 
(1942) All 862. 

4. “Alleged.** — [1] The determination as to 
whether or not the suit as framed is open to objection on 
the ground of mis- joinder of parties and causes of action, 
depends upon the allegations in the plaint. (Vol 5) 1918 
Cal 858 (859, 861) ; 45 Gal 111 * (Vol 25) 1938 Mad 
329 (330). 

[2] Under O. 1 R. 3 the test is not whether the 
decree awarded to the plaintiff against the defendant is 
joint but whether it is alleged in the plaint that there 
as against the said defendants any right to relief in re- 
spect of the same act or transaction. (Vol 16) 1919 
Smd 55 (56) : 13 Sind L R 133. 

5. Same act or transaction. — [1] In R. 3 the word 
“same” before the words “act** or “transaction** must 
be read also before ‘series of acts or feansactions’ in the 
same rule. (1910) 34 Bom 358 (365, 366.) 

[2] Act or transactions when different should be so 
-connected as to constitute one entity and cause of action 
against all defendants jointly. (Vol 29) 1942 All 387 (389). 

[3] Joinder of parties and causes of action — Joint 
interest or same transaction is necessary. (Vol 6) 1919 
Low Bur 121 (122). 

[4] Whether joinder is proper is to be determined 
.■with reference to facts of case. (Vol 21) 1934 Mad 367 
<369) : 57 Mad 1031. 


[5] Contract of sale — Right to possession arises 
out of contract so as to be covered by O. 1 R 3. (Vol 5) 
1918 Mad 681 (690) : 40 Mad 365 (FB). 

[6] A suit for declaration of title, mesne profits and 
possession of the property purchased by different sets 
of defendants in different lots in auction sale, which 
was fraudulently brought by the judgment-debtor is 
bad for multifariousness. (Vol 5) 1918 All 425 (429) : 
40 All 7. 

[7] Plaintiff aggrieved by decision of survey authori- 
ties that certain lands were not in plaintiff’s village 

Plaintiff suing against the decision and impleading as 

defendants persons in possession of different plots 

Suit is not bad for multifariousness. (VoJ 12) 1925 Mad 
1237 (1238) ^ (1909) 6 All L Jour 456 (457, 458) 5* 
(Vol 12) 1925 Pat 228 (232). 

[8] The general rule is that all owners of the 
servient tenement, as regards which there is a cause of 
action and over which the easement is claimed, should 
be made parties, e. g., persons who have an interest 
entitling them to present possession of the servient 
tenement. (Vol 20) 1933 Cal 882 (884) : 60 Cal 1072^f 
(Vol 23) 1936 Cal 534 (535). 

[9] Suit for ejectment of several defendants setting 
up titles to different parts of a single plot of land is 
not bad for misjoinder of parties and causes of action. 
(Vol 11) 1924 Nag 55 (56) : 19 Nag L R 178»3& 
(Vol 18) 1931 Bom 330 (331).'f (1902) 29 Cal 871 (881). 

[10] A suit based on distinct causes of action is bad 
for multifarioufrness and cannot be tried anywhere. 
Separate invasions of plaintiff’s rights constitute different 
causes of action. A person was dispossessed of some of 
his property at Delhi by one person and another pro- 
perty by another person at Almora ; his suit in Delhi 
Court for recovery of possession against both is bad for 
multifariousness, (1910j 1910 Pun L Be No. 59 p. 149 
(158)* (Vol 25) 1938 Bang 420 (421, 422) ; 1938 Rang 
L R 397. 

[11] Removal of crops by each individual tenant — 
Absence of conspiracy or collusion among them — As 
many causes of action exist as there are tenants and 
single suit against all is bad for misjoinder. (Vol 1) 1914 
Mad 67 (67). 

[12] Where a number of persons defame the plaintiff, 
a suit against all of them to recover damages therefor 
will not lie, unless it is proved that the defendants acted 
together in defaming plaintiff. (Vol 5) 1918 Cal 586 
(587). 

[13] Sons of Hindp father suing their father and his 
creditor for declaration that debts incurred by father 
are tainted with immorality and are not binding on 
them — Suit is not bad for misjoinder of "defenddrite 
and causes of action — Court may order separate triai 
of different issues affecting particular defendants. 
(Vol 25) 1938 Nag 461 (461, 462) : I L E (1939) Nag 
229. 

[14] Suit against fraudulent trustee for embezzlement 
of money — His several agents who had connived at 
breach of trust impleaded — There is no misjoinder. 
(Vol 21) 1934 Mad 367 (373) : 57 Mad 1031. 

[15] Suit for accounts — Defendant raismg plea that 
accounts were settled with plaintiff’s brothers — Plaintiff’s 
application to join brothers rejected on ground of mulfci- 
faiiousness — Beld plaintiff’s application should be 
allowed. [Vol 20) 1933 All 957 (958) * (Vol 21) 1934 
Cal 405 (405). 

[See also (Vol 30) 1943 Oudh 315 (315). (Plaintiffs 
suing defendants as orespassers — A alleging himself to 
be cosharer with plaintiffs and sir holder of suit lands 
— Defendants alleging to hold as sub tenants of sir of 
A — A held should be made defendant.)] 

[16] Execution ot promissory note and subsequent 
guarantee of debt are series of transactions — Co-exeou- 

IM. 53. 
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tants and subsequent surety can be joined in suit on 
promissory note. (Yol 24) 1937 Rang 197 (198). 

[17] Mortgage — Mortgages distinct — Executants 
not same — Mortgagees cannot ask for joint decree. 
iVol 19) 1932 All 676 (677)>$< (Yol 24) 1937 Nag 99 
(100) : I L B (1937) Nag 349. 

[18] Two properties mortgaged—Suit by vendee from 
mortgagor for redemption of mortgage — It is not possi' 
ble m siicli suit to pass decree for redemption in favour 
of plaintiff as well as to give him decree against his 
vendor for another sum charged on one of the projjer- 
ties — - Two claims cannot be combined. (Yol 26) 1939 
Iiah 129 (135). 

[19] One joint suit against cashier for accounts and 
against Sadar Naib for negligence is bad. (Yol 11) 1924 
Gal 511 (611). 

[20] A claim to direct a trustee to render accounts of 
trust property for a certain period may be joined with a 
claim against the trustee and others to render accounts 
of trust property for another period. (1911) 9 Ind Cas 
565 (565, 566) (Rlad). 

[21] tease of temple land by trustees in favour of 
four brothers under separate muchilikas for one year — 
Even after expiry of lease, lessees continuing in posses- 
sion as tenants from year to year and after them their 
descendants-— Tenancies terminated by notice — Suit for 
ejecting all tenants from possession held not bad for 
multafariousness, (Yol 29) 1942 Mad 334 (335, 336)* 

[22] Suit to eject third persons from trust properties 
cannot be brought under S.92 — Transferees of trust pro- 
perties cannot be made parties under O. 1 Rr. 3 and 10 
to suit under S. 92. (Yol 6) 1918 Cal 5 (7) (SB) 
(Yol 19) 1932 Bang 132 (135) : 10 Bang 342, 

[But see (Yol 12) 1925 All 683 (685): 47 All 770* 
(Yol 3) 1916 Cal 936 (935, 936) : 42 Cal 1136. (Suit 
for removal of mutwalli on ground of unlawful 
alienation of trust property — Alienee may be made a 
party — In case of alienation being set aside alienee 
may be declared a trustee and directed to convey pro- 
perty — (Obiter)* In such suit no decree for ejectment 
of alienee can be passed).] 

[23] Suit for specific performance of contract by 
member of Hindu undivided fanuly to sell bis share — 
Joinder of other members as defendants amounts to 
iP’^ioinder, (Yol 6) 1918 Mad 681 (687) : 40 Mad 365 
(PB). 

6. ‘‘Jointly”— [1] In all cases of joint liability or 
joint and several liability all the p<-rsons liable may be 
Joined as defendants. (1896) 19 Mad 60 (61). (Joint 
covenant for quiet possession by vendor and his bena- 
znidar — Suit for damages for breach is maintainable 
Against both). 

7. Joint tort-feasors. — [1] Three persons attached 
certain property and the proceeds of the execution were 
distributed between them. The plainlifi sued one of 
them for damages for wrongtul attachment. The other 
two wtre not necessary parties as the cause of action 
against each was separate and distinct. (1911) 12 Ind 
Gas 866 (866, 867) (Low Bur). 

8. “Severally.” — [1] Several leases granted by 
trustee — One suit to set aside all leases by receiver 
against all lessees is not bad for muitifariousness. 
(Voi 13) 1926 Mad 911 (912, 913): 49 Mad 836 (FB). 

[2] Suit by adoptee to st^t aside number of alienations 
to several alienees by adoptive mother is not bad for 
misjoinder. (Yol 16) 1928 Mad 820 (820). 

[3] Several transfirs by widow to difierent persons 
— Beversifiner can claim declaration or possession 
agaim<t all transferees in one suit. (Yol 13) 1926 Nag 
B16 (317,*(Yol 1) 1914 AH 393 (394): 36 All 406. (Suit 
for possession.)* (1909) 33 Bona 293 (306) (Do.)*{1910) 
tO Ind Cas 248 (249) (Gal). (Suit to set aside alienations.) 


*(Yol 7) 1920 Ball 19 (20) : 1 Lah 296. (Declaratory 
suit.) 

[4] Claims by heirs against difierciit alienees can be 

joined — Separate and various defences do not afi’ect 

Difficulty can be mot by framing separate issues. (Yol 
5) 1918 Lah 184 (185) : 1918 Pun Re No 69*(Yol 3) 
1916 Bom 310 (311) : 40 Bom 351*(’ll) 1911 Pun L B 
No. 76 p. 321 (323). 

[5] Plaintifi alienated a portion of his moiety and 
brought a suit for contribution from the defendants as 
per agreement — Suit decreed by Munsif — Reversed by 
Sub-judge on the ground of misjoinder and invalidity of 
agreement — Parties liable to contribute, heZd, were 
proper parties to the suit. (1905) 15 Mad L Jour 24 (25). 

[6] The impleading of creditors in a partition suit is 
not bad for mis-joinder of parties or causes of actioru 
under 0. 1 B. 3 when the piaintifis question the bind-- 
ing nature of those debts. (Yol 9) 1922 Mad 332 (333) : 
45 Mad 194*(Yol 18) 1931 Cal 594 (695, 596). 

[7] When interests of different persons in an estate 
are opposed to one another except where they are joint, 
a person suing for his share therein cannot join all 
persons as defendants in one suit, unless they are in 
possession in virtue of the same transaction or the same 
series of transactions within the meaning of B. 3, 0, 1. 
(Yol 6) 1919 Low Bur 121 (122), 

9. “In the alternative”. — [1] Joinder of causes of 
action— Suit for rent by cosharer landlord — Prayer for 
recovery of share of rent against tenants can be joined 
with prayer for alternative relief against oosharer land- 
lords. (Yol 6) 1919 Cal 903 (904) *(Yol 6) 1918 Cal 813 
(B14). 

[2] Suit to recover amount of rent from cither 
party against two sots of defendants — If eld, that suit 
was not bad for misjoinder of parties and causes of 
action. (1907) 31 Bom 616 (522, 523). 

[3] Suit against debtor — Liability of liis tmnsferee 
can be tried in the suit, (obiter)* (Yol 13) 1926 Mad 
136 (136). 

[4] An assignee of a mortgage can rightly implead 
his assignor along with the mortgagors in his suit on 
the mortgage and is entitled to ask for tbo relief against 
ills assignor if he failed to obtain a decree against tbo 
property. (1910) 7 Ind Cas 69 (69) (xVll) * (Yol 28) 1941 
Oudh 56 (58, 59) : 16 Luck 113. 

[6] Plaintiff purchased land from B but was dispos- 
sessed of it by A who had obtained registration of his name 
— Suit by plaintif for jwssession against A and in tho 
alternative for a refund of the purchase-money paid by 
him to B is not bad for misjoinder of parties and causes 
of action. (1902) 29 Cal 257 (259). 

[6] In a mortgage suit plaintifi claimed foroclosuro 
against the mortgagor and two-thirds of the amount 
received by co-mortgagees — PJaintifi asked by District 
Judge to omit either chum in the plaint — Held the case 
is covered by 0. 1 B. 3 and the plaintiff can put both 
claims together. (1911) 7 Nag L B J30 (132, 133). 

[7] Where the defendant denied that any loan had 
been made to him by the agent of the plaintiff, the 
agent was impleaded as co-defendant and relief against 
him was prayed for in the alternative in respect of Ihn 
sum admitted by the agent to have been lent — Held, 
claim is made within the meaning of 0. 1 B. 3. (1906) 
29 Mad 50 t51)*(Yol 20) 1938 AU 147 (148, 149). 

[8] Suit against B on mortgage — B denying plaintiff’s 
title and also pleading discharge by payment to ^4 — A 
may be impleaded ai d claim of alternative relief against 
A is in proper form. (Yol 18) 1931 Nag 20 (23) : 26 Nag 
L B 359. 

[9] Where the plaintiffs alleged that both 1st and 
2nd defendants claimed a charge for the use of certain 
water and prayed the Court to determine which of the 
defendants was entitled to it, and to restrain the other 
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agScZZ mZf/joMpStiZ may be given without any amendment - 

0a) for such one or more of the plainfeifis as may be found to bo entitled to relief, fo]’ such 
relief as ho or they may be entitled to ; 

(b) against such one or more of the deiendants as may be found to be liable, according to 
their respective liabilities, 

[1882--.SS. 26, 23; 1877—83, 26, 28.] 


Defendant need not he inter’ 5. It shall not bo necessary that every defendant shall be inter- 
ested in all the relief claimed, ested as to all the relief claimed in anv suit against him. 

[R. 8. C., 0. 16, R. 5.] 

Objects and Reasons, 

“0. i, 2?. 5. — The Committee thought that it was B. — The words ‘cause of action’ have been 

desirable to acid O. XVI, R. 5 of the English rules’*, struck out. They have given rise to considerable dififi- 
— S. O. R. eolty in England”, — 8. C, R, 

6. The plaintiff may, at his option, join as parties to the same suit all or any of the persons 
Joinder of parties liable severally, or jointly and severally, liable on any one contract, incliicl- 
on Bayne contract. parties to bills of exchange, hundis and piomissory notes. 

[1882—8. 29; 1877—8. 29; B. 8. 0. 0. 16 R. 6.] 


O. 1 R. 3 (oontd,) 
from interfering with plaintiff — Held, that the suit was 
not bad for mis-joinder of parties and causes of action. 
(1910) 7 .IXad L Tim 16 (16). 

10, Ancillary reliefs. — [i] This rule covers a ca '543 
even where the relief against some of the defendants is 
merely ancillary to the relief claimed against the others. 
For a plaintiff can avail himself of O. 1 B. 3 if, while 
the ease against the defendants is substantially the 
same, certain “ancillary” relief is necessary against 
some and not against others. (Vol 26) 1938 Rang 4.20 
(422) : 1938 Rang L R 397. 

11. Effect of multifariousness [1] Suit should 

not be dismissed for multifariousness — Plaintiff should 
be given opportunity to amend plaint and to elect. 
(Vol 21) 1934 Mad 367 (372) : 57 Mad 1031. 

[2] Misjoinder of parties and causes of action per- 
mitted by a Court under 0. 1, R. 3 should not be con- 
demned in appeal if plaintiff has bv that time lost his 
remedy. (Vol 11) 1924 Oudh 337(337) : 27 Oudh Cas 35. 

Order 1 Rule 4 — Note 1, 

[1] Where several persons in whom any right to 
relief is alleged to exist join together as plaintiffs in a 
suit, but it is found that only some of them are entitled 
to relief, a judgment may under this rule be given for 
such relief in favour of such persons. (Vol 14) 1927 
Oudh 484 (485) : 3 Luck 241. 

. [2] Four members of an undivided family sued the 
widow of a deceased copaveerner for possession of certain 
properties. The Court found that only one of these 
was entitled to relief. It was held that judgment was 
properly given in his favour without any amendment, 
(1905) 28 Mad 500 (503). 

[But see (1885) 7 All 860 (862). (A and B claiming 
joint right- against 0—2? was found to have no right at 
all ^ Held A could not be given relief without amend- 
ment.)] 

£3] A and B sued G alleging that A alone was entitl- 
ed to relief. B was added merely as a pro forma party. 
The Court found that B alone was entitled to relief. It 
was held that judgment could not be given in his favour 
without amendment. (Vol 16) 1929 Bom 51 (63). 

Order 1 Rule 5 — Note 1. 

£1] Suit for ejectment of several defendants setting 
up titles to different pa>'ts of a single plot of land is not 
had for misjoinder of parties and causes of action, (Vol 
11) 1924 Nag 55 (66) ; 19 Nag L B 178. 


[2J It is not necessary that every defendant should 
be interested as to all the reliefs claimed in the suit but 
it is necessary that there must be a cause of action on 
which all the defendants are more of less interested 
although the relief asked against them may varv. (1910) 
34 Bom 358 (368). 

[3] Sons of Hindu father suing their father and his 
creditor for declaration that debts incurred by father 
are tainted with immorality and are not binding on 
them — Suit is not bad for misjoinder of defendants and 
causes of action — Court may order separate trial oi 
different issues affecting particular defendants. (Vol 25) 
1938 Nag 401 (463) ; I L R (1939) Nag 229. 

£4] Two causes of action, one for specific perfor- 
mance, other for partition and possession — Question 
of joinder depends upon 0. 1, Rr. 3 and 5 and also on 
0. 2, Rr. 3 and 4. (Vol 5) 1918 Mad 681 (692) ; 40 Mad 
365 (P B). 

Order 1 Rule 6 — Note 1. 

£1] By virtue of this rule read with 8. 43, Contract 
Act, plaintiff in enforcing a contract entered into with 
a partnership is not bound to implead all the members 
of a firm as defendants; but is entitled to sue as he 
chooses, one or more of them, for the performance of 
entire contract. (1898) 21 Mad 266 (267) (1893) 17 

Bom 6 (11). 

[2] Suit against some of several persons jointly and 
severally liable for a single liability — All need not be 
added as defendants — Even “proper” parties may not 
be added if suit can be decided without them, (Vol 21) 
1934 Pesh 94 (95). 

£3] Plaintiff as payee of an order on its being dis- 
honoured on presentation filed a suit in the Court X, 
against the drawer who resided at Y and an agent of 
the firm on which it was drawn and who was residing 
at X — Held that the drawer and the firm ought not to 
have been ^joined as defendants in the same suit as the 
plaintiff had no cause of action against the drawee. 
(1878) 3 Bom 182 (183). 

£4] Hundi dishonoured— Suit against endorser —Dra- 
wer can be impleaded as co-defendant. (Vol 1) 1914 Lah 
405 (406). 

£5] In a suit brought by the holder of a bill of ex- 
change, drawer and acceptor can be joined as eo-defen- 
dants. (1877-78) 3 Gal 641 (541). 

[6] Where the endorsee of a cheque sues the endor- 
ser for renewal of a lost cheque, the drawer must also 
be impleaded as the cheque cannot be renewed without 
his co-operation, (1878-80) 2 All 764 {755}. 
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7, 'Where the plaintiff is in doubt as to the person from whom he is entitled to obtain redress, 
When plaintiff in douU he may join two or more defendants in order that the question as to 
from whom redress %s to which of the defendants is liable, and to what extent, may be deteJhnined 
he sought as between all parties. 

[R. S. C., 0. IG R. 7.3 

^8. (l) Where there are numerous persons^ .having the same interest^ in one suit, one or 
One person may sue or more of such persons may, with the permission of the Court, sue or be 
defend on behalf of all in sued, or may defend, in such suit, on behalf of or for the benefit of all 
same interest, persons so interested. But the Court shall in such case give, at the plain- 

tiff’s expense, notice of the institution of the suit^^ to all such persons either by personal service or, 
where from the number of persons or any other cause such service is not reasonably practicable, 
by public advertisement, as the Court in each ease may direct. 

(2) Any person on whose behalf or for whose benefit a suit is instituted or defended under 
sub-rule (1) may apply to the Court to be made a party^^ to such suit. 

[1882— Ss. SO, 32; 1877— Ss. 30, 32. Of, R. S. C., 0. 16 R. 9.] 

[a] This rule has no application to suits concerning the Tirumalal-Tirupati Devasthanams : see the Tirumalai- 

Tirupati Devasthanams Act (Madras Act 19 [XIX] of 1933), S. 44 (2). 

Objects and Reasons. 

‘‘Bu,le 8 , — ^We have, on the suggestion of the Advocate-General of Madras, added the words ‘or for the benefit 
oF after the words ‘on behalf of’.’* — B. 0. R. 

Provincial Amendment. 

CALCUTTA. 

In suh-rule (1) for the first sentence commencing with the words “where there are*’ and ending with 
‘‘persons so interested,” substitute the following — 

“Where there are numerous persons having the same interest in one suit, the Court may direct that one or 
more such persons may sue or be sued, or may defend, in such suit, on behalf of, or for the benefit of, all persons 
so interested.” [2-4-1938] 


Order 1 Rule 7 — Note 1. 

[1] This rule enables the i>laintifi to bring one suit 
against a number of persons in the alternative where he 
is in doubt as to which of them is liable to him. (1906) 
29 Mad 50 (51)4« (Vol 15) 1928 Rom 91 (94). 

iSee (Yol 31) 1944 Nag 130 (131) : I L R (1944) Nag 
687. (Suit for possession against defendants as tres- 
passers- Defendants stating that they acted as p&r Village 
Panchyat’s resolution — Plaintifi can continue suit and 
show that Panehayat’s act is ultra vires — Without 
deciding question of ultra vires, Court cannot dismiss 
suit for not joining Panchayat as defendant — 0. 1, R. 7 
Tifild not applicable as there was no doubt in plaintifi’s 
mind as to persons against whom he was entitled to re- 
dress.)] 

ORDER 1 RULE 8 — SYNOPSIS. 

1. Applicability and scope, 

2. “Numerous persons”. 

3. Clubs and associations. 

4. Suit to set aside fraudulent transfers. 

5. Suit by member of community in his own 

right. V 

6. Suit to establish or negative public right. 

7. “Having the same interest”. 

8. Matters in respect of which representative 

suit can be brought. 

9. Permission of Court. 

10. May be sued. 

11. Notice of institution of suit. 

12. Title of suit. 

13. Addition of parties- 

14. Decree in representative suit, 

15. Costs in representative suit. 

16. Compromise of representative suit. 

17. Withdrawal of representative suits— See 0. 23 

R. 1. 

18,1 Abatement of suit or appeal, 


19. Arbitration proceedings. 

20. Revision, 

1. Applicability and scope. — [1] Rule 8 forms 
exception to general principle that all persons interested 
in suit shall be parties thereto. (Vol 20) 1933 P 0 18B 
(186): 60 Ind App 278: 56 Mad 657 (P C). 

[2] Convenience, where community of interest exists, 
requires that a few out of a large number of persons 
should under proper conditions be allowed to represent 
the whole body. (Vol 20) 1933 P 0 183 (185): 60 Ind 
App 278: 56 Mad 657 (P C) * (Vol 30) 1943 Mad 531 
(536): I L R (1944) Mad 133. (Entire body of persons 
should not be deemed to be actually parties to suit). 

[3] It is an enabling rule of convenience prescribing 
the conditions upon which such persons when not made 
parties to a suit may still be bound by the proceedings 
therein. (Vol 31) 1944 Sind 165 (167) ; I L E (1944) 
Kar 62. 

[4] Rule is enacted for benefit of defendants only to 
the extent of preventing multiplicity of suits. (Vol 16) 
1929 Mad 44 (45). 

[5] ^ A suit in representative capacity can ordinarily 
be maintained only if the conditions mentioned in this 
rule are complied with. (Vol 27) 1940 Mad 789 (790) : 
I L R (1940) Mad 808. 

[6] Rona fide litigation — Omission to follow pro- 
cedure under 0. 1 R. 8, is only technical irregularity, 
(Vol 25) 1938 Lah 369 (390) (F B). 

[7] This rule is permissive and not prohibitive. It is 
dealing with procedure only and not affecting substantive 
rights. (1902) 23 Mad 29 (31). 

[8] Reversioner suing to restrain alienation by limi- 
ted owner can do so without making other reversioners 
parties and without following procedure in 0. 1 Rule 8, 
(Vol 27) 1940 Cal 385 (387). 

[9] The procedure laid down in 0. 1 B. 8 need not be 
followed in suits under S. 92, Civil P, C. (Vol 28) 1941 
Bom 317 (319) : I L E (1941) Bom 556, 
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[10] Provisions of 0. 1 R. 8 apply to petitions 'wliieli 
can be heard and tried as suits. (Yol 23) 1936 Bom 250 
(255) ; 60 Bom 645. 

[11] Application for probate by executor— Any bene- 
ficiary can intervene — Proceedings are in representative 
character — Death of executor— Beneficiaries can conti- 
nue proceedings. (Yol 20) 1933 Mad 114 (117) : 56 Mad 
346. 

[12] Suit in a representative capacity — Question as 
to, should be decided with reference to substance and 
not the form of pleadings. (Yol 15) 1928 Mad 445 (446, 
447), 

[13] Defendant permitted to represent public — Writ- 
ten statement not specifically mentioning that he was 
appearing in representative capacity — Public cannot 
be said as not represented. (Yol 14) 1927 Cal 60S (610), 

2. ‘‘Numerous persons.” — [1] Rule 8 only provides 
for case where numerous persons are interested in suit. 
(Yol 19) 1932 Bom 65 (68)«« (1885) 7 All 178 (182, 183) 
(FB). (Rule applies to oases where no individual right 
is interfered with.) (Yol 33) 1946 Bom 203 (204). 
(Decision likely to affect large number — Rule 8 should 
be resorted to.)'3&(1921) 63 Ind Gas 963 (967) (Low Bur) 

(Yol 7) 1920 Low Bur 151 (155). (O. 1, R. 8 provides 
remedy for cases in which it would be difficult to im- 
plead all persons it is sought to affect.) 

[2] This rule contemplates the case of parties too 
numerous to be conveniently made parties to the suit. 
(1878-80) 2 Mad 328 (332). 

[3] 100 is a sufficient number to apply R. 8. (Yol 16) 
1929 Mad 44 (46). 

[4] “Numerous persons” does not mean “persons 
capable of being ascertained”, (Yol 20) 1933 Lah 749 
(751) ; 15 Lah 123. 

[But see (1893) 20 Cal 397 (407).] 

[5] Satchasi sect of Ohatra is a defined class of the 
general public and a suit by them is maintainable 
under this rule, whether all the members of such sect 
are or are not capable of being so accurately ascertained 
that notices could if required be served upon each and 
all of them. (1906) 33 Cal 905 (912, 913). 

[6] Where certain person^ of the Jain Setambari sect 
of Paresh Nath Hill brought a suit on behalf of their 
sect for setting aside a lease of temple lands without 
joining the Jain Digumbary sect who were also inter sted 
in Paresh Nath Hill, it was held that the suit was not 
bad under this rule, as there was nothing to show that 
the Jain Digumbary sect was also interested in like 
manner as the plaintiffs in the suit. (1894) 21 Oal 
180 (189). 

[7] Suit by a panchayat through its president is re- 
presentative. (Yol 14) 1927 Lah 196 (197). 

[8] Inhabitants of -group of villages restraining defen- 
dants from discharging rain water on plaintiffs’ lands — 
Representative suit held quite in order. (Yol 29) 1942 
Cal 261 (262, 263). 

[9] A suit by certain persons on behalf of themselves 
and their oo-villagers for a declaration that they had a 
prescriptive right to conserve water of a natural stream 
and for other reliefs was held maintainable. (1902) 29 
Cal 100 (109, 110). 

[10] Every member of a caste of Hindus is entitled to 
inspection of account books regarding management of 
caste property by its manager — Suit for declaration of 
such right in civil Courts is not barred — Such suit is 
representative. (Yol 19) 1932 Bom 122 (125) ; 56 Bom 
242 (F B). 

[11] Suit by some of the raiyats of a village on be- 
half of themselves and other raiyats against the proprie- 
tor of the village for a declaration of their general 
rights and for injunction is maintainable under this 
rule. (1895) 19 Bom 891 (398, 399). 


[12] Religious endowment — Akhra community owning 
akhra for time immemorial has right to hold and 
manage and sue through panchayat;. (Yol 7) 1920 Oal 
245 (248). 

3. Clubs and associations. — [1] An officer of 
an unregistered or unincorporated body or society can 
file a suit on behalf of the body only with the special 
permission of the Court under the rule. (Yol 4) 1917 
Low Bur 36 (37)ia&(1884) 6 All 284 (285). (Secretary of 
AssoQiation.)^<(Yol 16) 1929 Oal 445 (447). (Secretary of 
Samaj.) 

ISee also (Yol 29) 1942 Sind 130 (131) : I L R (1942) 
Ear 56. (Suit by Secretary of Mutual Insurance Society 
which was registered — Reid assuming society was a 
corporation 0, 29. R. 1 is enabling and does not prohibit 
suit appropriately brought under 0. 1, R. 8.)] 

[2] Suit against association or unregistered body — 
Procedure laid down in 0, 1, R. 8 not followed — Mem- 
bers not on record are not bound by decree in such suit. 
(Yol 27) 1940 Oudh 129 (130) : 15 Luck 253. 

[3] Suit by panchayat — All members not on record 
— Provisions of 0. 1, R. S not invoked — Suit must fail. 
(Yol 27) 1940 Sind 63 (64) : I L R (1940) Ear 190. 

[4] Caste — Management vested in Managing Com- 
mittee — President though authorised by resolution to 
file ejectment suits in his own name cannot do so except 
under 0. 1, R. 8. (Yol 9) 1922 Bom 109 (110) : 46 Bom 132, 

[5] A suit by a person, authorised by a resolution 
made at the meeting of the community to receive sub- 
scriptions from subscribers, for payment of the subscrip- 
tion is to be filed under this rule and necessary permis- 
sion of the Court has to be obtained. (1898) 22 Bom 
729 (730). 

4. Suit to set aside fraudulent transfers. — [1] 
A suit by decree-holder for cancellation of sale deed on 
ground that it was executed with intent to defeat and 
delay creditors is one under S. 53, T, P, Act and must 
fail for want of Court’s permission under O. 1, R. 8. 
(Yol 27) 1940 Mad 789 (790) r I L R (1940) Mad 808. 

[2] Suit brought under 0, 21, E. 63 — In order to 
succeed, avoiding transferiOf property necessary— Suit is 
governed by S. 53 (4), T. P. Act, and 0. 1, R. 8. 
(Yol 21) 1934 Rang 302 (302, 303) ; 12 Rang 666 ® 
(Yol 21) 1934 Rang 332 (332, 333) : 12 Rang 670. 
((Yol 21) 1934 Rang 302 : 12 Rang 666, followed.) 

[But see (Vol 33) 1946 Sind 78 (80): ILR (1946) Ear 98. 
(Suit under O. 21, R. 63 by judgment-creditor alleging 
transfer to be void and in fraud of creditors — Suit 
need not be brought on behalf of all creditors— Order 1, 

R. 8 not* applicable.)] 

[3] All creditors interested made parties to suit under 

S. 53, T. P. Act — Leave of Court need not be applied for 
under this rule. (Yol 33) 1946 Mad 25 (30) : ILR (1946) 
Mad 486. 

[4] Creditor proceeding under 0. 21, R. 63 not know- 
ing existence of other creditors is not bound to bring 
representative suit, (Yol 27) 1940 Oudh 200 (201) : 15 
Luck 503. 

[5] Objection as to non-joinder should be taken in 
trial Court— Omission cannot be repaired in appeal. 
(Vol 22) 1935 Rang 275 (275). 

5. Suit by member of community in his own 
right,- — [1] Rule is merely enabling _ — It does not 
force one to represent many if action is maintainable 
without joinder of others. (Yol 24) 1937 Pat 481 (482, 
483) : 16 Pat 190. 

[2] Rule is enabling — Plaintiff found entitled to 
relief should not be refused the same on the ground 
that others are also interested. (Yol 14) 1927 Pat 221 
(222). (Especially when the suit was allowed to proceed 
as ordinary suit without •objection by defendant.) 

[3] The rule does not bar some members of a com- 
munity from maintaining a suit in their own right. The 
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rule is an enabling one. (1910) 32 All 284 (286)*3B 
(Vol 26) 1939 All 586 (588) : I L B (1939) All 754 
(Vol 8) 1921 Lah 76 (77)^(Vol 7) 1920 Low Bur 151 
(165). 

[4] Riglit of worsbix^ interfered with — Every person 
whose right is interfered with can institute suit against 
X)ersons interferiag. (Vol 7) 1920 Low Bur 151 (153). 

[5] Temple dedicated to use of particular class — 
Suit by member of class for injunction to restrain persons 
not members of class from entering temple and taking 
part in worsliix:) is competent. (Vol 7)1920 Low Bur 151 
(154, 155). 

[0] An individual worsliipx^or can sue anybody inter- 
fering with his right to worship in a Mahomedan 
mosque. (1918) 35 All 197 (199). (Though the Court 
might in its discretion refuse a declaration in tho 
absence of all tho parties.) *2« (1885) 7 All 178 (182) 
(F B) ^ (1893) 20 Cal 810 (816, 817). (Suit by a wor- 
^^hipper for the removal of mutwalli of a Mahomedan 
endowinent.)i3E‘{Vol 9) 1922 Oudh 1 (2): 26 Oudh Cas 82, 

[7] Beneficiary in a Mahomedan waqf can sue to 
.-ct aside alienations bv mutwalli without recourse to 
0. 1, R. 8. (Vol 10) 1923 Pat 476 (477) : 2 Pat 391. 

[8] Mutwalli of a wakf in respect of a mosque need 
not obtain the x^ermission of the Court to maintain a 
suit on behalf of the trust. (1921) 63 Ind Cas 171 (173) 
(All). 

[9] Where some only of the total 

apx>ealed from adverse decision of trial Court in respect 
of a custom in the village affecting the whole proxu’ie- 
tary body — JSeldt that the appeal was not incom- 
X^etent. (Vol 13) 1926 Lah 502 (503) : 7 Lab 451. 

[10] Plaintifi having no special interest — Permission 
of Court is necessary. (Vol 21) 1934 Cal 345 (347, 848). 

6. Suit to establish or negative public right. — 
fl] A private individual cannot obtain a declaration 
that a right is a public one, but ho can sue for damages 
for injury sustained by him in the exorcise of his privi- 
leges connected with a public right. (Vol 5) 1918 Mad 
166 (167). 

[2] Order 1, Rule 8 does not vest right of suit in any 
X^erson— Public nuisance — Suit by private individual— 
Kocessity to prove special damage U not obviated by 
bringing suit under 0. 1, E. 8. iVol 29} 1942 Oal 360 
(364) : I L R (1942) 1 Cal 533. {(1935) 62 Gal 692, 
overruled.) 

[3] Interference with public right of irrigation— Suit 
by member of public in individual capacity — His half- 
hearted resort to 0. 1, R. 8 would not prevent him from 
obtaining relief as member of public specially injured by 
interference. (Vol 28) 1941 Pat 181 (184, 185) : 19 Pat 
852. 

^ [4] Section 91, Civil P. C., does not control or ros- 
trict R, 8 — It does not take away right of plrtintifis to 
sue which may exist independently of its provisions. 
(Vol 12) 1925 Oal 1233 (1233). 

[5] Suit for removal of obstruction to village pathway 

— Plaintifi not using S. 91 or proving special damage— 
He must show that ho sues not on behalf of general 
public but on behalf of limited and defined class with 
which he has common interest — Path must be shown 
to be quasi-public. (Vol 27) 1940 Pat 449 (465, 466): 19 
Pat 208. ^ V I ^ 

[6] Suit for declaration that a pathway is public and 
for injunction to remove obstruction is one nnder R. 8 — 
Court’s permission obtained — Advocate-General’s per- 
mission under S. 91, Civil P. 0., is unnecessary* (Vol 8) 
1921 Oal 405 (406). 

[7J Headman of community can sue on its behalf for 
infringement of the right of his community to pass 
through public street without special damage. (Tol 3) 
1916 Mad 593 (594,595). 


[8] Public thoroughfare — Encroachment on — Suit 
not framed under S. 91 or 0. 1, R. 8 — People in im- 
mediate neighbourhood entitled to use thoroughfare can 
sue to remov e obstruction without proving special dam- 
age. (Vol 28) 1941 Pat 249 (249, 250). 

[9] In a suit for a declaration that plaintiff is the 
owner of a piece of land free from any right of highway, 
it is not necessary for the plaintifi to proceed by way of 
0. 1, K. 8, Civil P. G. — But the decree in the suit 
would bind only the defendants to the suit — ^Yhere, 
however, the plaintifi chooses to bind the public and 
gives a public character to his suit he must sue under 
0. 1, R 8 and must observe the conditions on which 
X>ermission is given by the Court under that rule. (Vol 6) 
1919 Pat 230 (231). 

7. “Having the same interest.” — [1] Community 
of interest is the essence of representative suit. (Vol 13) 
1926 Pat 321 (324) : 5 Pat 539. 

[2] The plaintifi in the suit must have himself the 
same interest as the x>ersons he seeks to represent. (1891) 
14 Mad 57 (61) iJt(Vol 14) 1927 All 96 (97). 

[3] The person suing on behalf of others must liave 
interest common to himself and others — If this is not 
so, no member of the class is constriictivelv a party to 
it. (Vol 11) 1924 Mad 883 (884). 

[4] R purchasing plot of land evicting several persons 
about 150 with aid of corporation and police — Six 
persons claiming to be representatives of entire body 
of occupants bringing suit against B and corporation 
obtaining permission to file plaint under O. 1, R. 8 
— Two of the plaintiffs withdrawing from suit — 
Remaining plaintifis applying for permission to continue 
suit — Main basis of suit was that all occuijants wore 
entitled to continue in possession of property until 
evicted in duo course of law— Plaintifis however putting 
varying legal claims in support of the xx)sition — ^Remain- 
ing plaintifis held did not truly represent whole of 
occupants — Representative character depended upon 
their reducing themselves to level of those occui>ants 
who had weakest case to forward. (Vol 26) 1939 
Mad 428 (428, 429). 

[5] Order 1, Rule 8, axixilios not only to concurrent 
interest but also to similar ones, though distmet. (1912) 
1912 Mad W N 105 (107). (In the event of a voter’s 
death. x>ending a suit for declaration, with sanction 
under 0. 1, 11. 8, that an elected member’s election 
was void and for an injunction to restrain him from 
exorcising his ofiiee, another voter can be brought on 
record, and continue the suit.) 

[6] Order 1 , B. 8, is enabling provision and lu’ovides 
no now right of suit — It enables some of class having, 
special interest to represent rest of class — Individuals 
cannot sue on behalf of general public under 0, 1, R. 8. 
(Vol 27) 1940 I>at 449 (464, 405) : 19 Pat 208 »a&(1886) 
9 Mad 463 (466)ii'{Vol 18) 1931 Pat 418 (419):10 Pat 568. 

[7] No rule as to how many necessary to rex^reseut a 
class. (Vol 20) 1933 Pat 302 (302). 

[8] All the members of the body on whose behalf the 
suit is sought to bo instituted need not be of the same 
opinion. (Vol 12) 1925 Mad 985 (986) d-»(Vol 16) 1929 
Mad 633 (634). (There need not be absolute unanimity 
among those represented.) 

[9] Leave to file a suit may be granted on behalf of 
a whole community or body of persons though some 
X>ersons object to it. (Vol 6) 1919 Mad 1143 (1144). 

[10] Mere fact that member of society objects to 
institution of suit does not show that he has not same 
interest as other members in suit or that it is not for 
his benefit as such member. (Vol 21) 1934 Rang 347(348). 

[11] Consultation with community need not be 
proved. (Vol 16) 1929 Mad 44 (46). 

[12] Suit by some members of caste against others, 
relating to caste property— Rule 8 ai^pUes and consent of 
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majority of caste members is not condition precedent to 
£lmg of suit. (Vol 8) 1921 Mad 682 (683, 68d). 

[13] Plaintiff alone can sue Ts-liether other pcrson=< 
having similar rights join or not. (Vol 1) 1914 Cal 854 
-1(856). 

[14] Dissentient person should be made jyro forma 
defendant. (Vol 21) 1934 Bang 347 (348, 349). 

[15] Community divided into two sections M and S 
— Meeting of members of M section attended by only 
-60 out of 183 authoriiiing plaintiffs to sue S section — 
After institution 112 members consenting but remaining 
71 supporting defendant— Bait on behalf of members not 
consenting is incompetent — Authority being lachiug 
at time of suit it must fail — Bubsequent consent is of 
no avail — Permission to amend cannot bo granted. 
(Vol 3) 1916 Bom 261 (262) ; 40 Bom 158. 

[16] Suit by a plaintiff on behalf of a eommunily 
for recovery of rent on behalf of village deity — Amount 
of rent disputed — Other members added as plaintiffs 
but plaint not amended — Newly joined plaintiffs siding 
with the defendant — There is no change in the consti- 
tution of the suit and the plaintiff does nob lose liis 
i'epresentative character. (Vol 15) 1928 Cal 741 (742). 

[17] Representation on both sides may be allowed 
in same suit. (Vol 22) 1935 Mad 542 (543).*^ 

[18] Trust pi’opcity — Tambirans of mutt reiiresent- 
iag worshippers can sue to set aside alienation of mutt 
property made by Mahant and for delivery of posses- 
fiiion to succeeding Mahant. (Vol 5) 3918 Mad 404 (464); 
41 Mad 124. 

[19] The worshippers of a temple can bring a suit 
under 0,1, R. 8 to declare that a permanent lease 
granted to the Archakas in possession of the* property 
is invalid. (Vol 7) 1920 Mad 665 (666) ; 43 Mad 410. 

[20] Eight to worship idol dedicated in common with 
others — No right of suit under 0. 1, R. 8, is created. 
(Vol 4) 1917 Oal 678 (678). 

[21] Dedication to temple by members of community 
— Pujari setting up adverse title — Members can sue for 
declaration of their right. (Vol 3) 1916 Pat 404 (405), 

[22] Management of village temple vesting in com- 
munity of worshippers — They can sue under 0, 1, R. 8, 
(Vol 10) 1923 Mad 276 (277). 

[23] Suit for a declaratory decree — Plaintiffs were 
the hereditary go7’s (priests) — Defendants were the 
ehemhs (ministers) — Shevahs issued rules prohibiting 
people from entering sadfed chambers in the temple 
except on payment of certain fees — Held, the rules by 
the ShemJes gave a common cause of action to all the 
( 107 *$ (plaintiffs), and they were, therefore, entitled to sue 
jointly. (1891) 15 Bom 309 (315). 

[24] Five men alleged to be managers of certain 
community sued in representative capacity under O. 1, 
R. 8— Suit based on pro-note effected by these men and 
for community — Suit held maintainable. (Vol 19) 1932 
Mad 163 (163, 164). 

[25] The owners of the taluk aud the holders of sub- 
ordinate tenures have the same interest. (Vol 19) 1932 
Oal 275 (282) : 59 Cal 961. 

[26] One oo-sharer can bring representative suit on 
behalf of another. (Vlo 16) 1929 All 439 (440). 

[27] One co-owner can maintain suit on behalf of all 
for recovery of land against trespassers. (Vol 3) 1916 
Pat 26 (27). 

[28] Without the leave of the Court obtained under 
this rule, a legatee cannot sue on behalf of himself and 
other legatees under a will for administration of testa- 
tor’s estate. (1885) 11 Cal 213 (218). 

[29] Suit by individual tax-payers restraining munici- 
pality from misapplying its funds is maintainable. 
(1898) 22 Bom 646 (649, 650, 661). 

[30] Revised assessment by Municipality — Suit for 


restraining Municipality for collecting revised taxes — 
Some a&sessees cannot represent others. (Vol 20) 1933 
Bom 175 (176) : 57 Bom 270. 

[31] The fishermen of a village can sue to establish 
their exclusive right of fishery in a creek. (1888) 12 
Bom 221 (225). 

[32] Debt due by whole village — Some of villJigers 
can be sued as representing rest. (Vol 30) 1943 Mad 161 
^64) : I L R (1943) Mad 267. 

[33] Order 1, B. 8, applies to defendants in a parti- 
tion suit. (Vol 15) 1928 Lah 693 (694), 

[34] Bequest for education of Hindu boys and girls 
not of any particular locality — Representative suit on 
behalf of boys and girls of Hindu community for 
declaration of trust in their favour is maintainable, 
(Vol 27) 1940 Cal 236 (241) : I L B (1940) 1 Cal 14. 

[35] A representative suit brought by a person on 
behalf of himself and another or others is different 
from a suit in a representative capacity, i. e., as executor, 
guardian, trustee, etc. A suit brought by a Hindu rever- 
sioner is really brought on behalf of the entire body of 
reversioners (Vol 6) 1919 Mad 479 (480)'3&(1912) 8 Nag 
L R 113 (121, 122). (Reversionary suit to set aside an 
alienation.) 

[36] One of the several karnavans in a family having 
got a preferential right as to management — It does not 
make the right he possesses different to what the other 
members possess. (Vol 26) 1939 Mad 751 (754). 

[87] Where subscribers as such, under the rules of 
the society had no control over the officers of the society 
a suit by*^ some of the subscribers for removal of the 
office-bearers is not mainiiainable under this rule. (1909) 
32 Mad 131 (134, 185). 

[38] Suit under S. 14, Religions Endowments Aefc 
(1863), is representative suit. (Vol 5) 1918 Mad 560 
(562) : 41 Mad 237. 

[39] Suit under S. 92 — Advocate CeneraPs sanction 
obtained — Procedure under O. 1, B. 8, need not be 
followed. (Vol 12) 1925 Mad 1070 (1070, 1072)«<{1900) 
23 Mad 99 (100). 

[40] Suit to recover temple in-operty — No proper 
trustee to the suit temple — Suit under 0. 1, R. 8. for 
restoring property to proper trustee is not maintainable. 
(Vol 16) 1928 Mad 614 t620). 

[41] Where a case is not covered by S. 92, Civil P. C., 
the suit may be brought under 0. 1, R 8, although it 
relates to a public trust. (Vol 19) 1932 Bom 305 (308, 
309)'i«(Vol 6) 1919 Cal 179 (180, 181)>i«(1885) 11 Cal 33 
{37)*(Vol 27) 1940 Mad 81 (81). 

[42] Scheme of mahagement can be claimed in 
representative capacity — Suit how framed illustrated, 
(Vol 6) 1919 Mad 1143 (1144). 

8. Matters in respect of which representative 
suit can be brought. — [1] Representative suit lies in 
respect of declaration and injunction but not in respect 
of actions of debt, money claims, or liabilities in con- 
tract or tort. (Vol 25) 1938 Mad 755 (756, 756) ; 1 L B 
(1938) Mad 1094. 

[See also (Vol 27) 1940 Pat 247 (248). (Suit by eo- 
sbarer in fishery estate for deolwration that principal 
defendants, namely, persons following trade oi 
men and others of their caste had no right in fishery— 
Relief against principal defendants only for damages 
for fish actually caught and for injunction restraimng 
principal defendants from further trespass can be 
joined with former relief.)] 

[2] No representative suit can lie when sole relief 
claimed is damages suffered. (Vol 17) 1930 Rang 177 
(181) : 8 Sang 250. (By publication of a libel.) 

[3] But if damages are coupled with other reliefs, 
then leave may bo granted, provided the damages are 
not claimed in a representative capacity but by each 
individual, (Vol 6) 1919 Mad 1143 (1144). ^ (Vol 26 
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1939 Mad 783 (788). (When a representative suit pro- 
perly framed for other relief incidentally involves a 
claim for damages put forward by certain individuals 
among the plaintiffs, such a claim can be urged as 
ancillary to the main suit.) 

[4] "Under law an unincorporated body cannot be 
sued as such for recovery of a debt or on a contract. 
The procedure under O. 1, B. 8 is inapplicable to a ease 
of this hind. (Yol 30) 1943 Mad 530 (531). 

[5] A suit for damages for breach of a contract 
of employment against an unregistered society whose 
property and funds are not vested in any individual 
but belongs to the members, through some of its mem- 
bers is maintainable. (Vol 32) 1945 Bom 465 (469). 

9. Permission of Court, — [1] A suit in order to 
be representative may be brought in the manner pro- 
vided by 0. 1, E. 8. (Vol 14) 1927 Mad 666 (666). 

[2] No representative suit can be brought without 
permission of Court — Courts cannot go into merits of 
representative action unless permission is obtained. 
(Vol 16) 1929 All 806 (807). 


[3] Where a suit is not properly a representative 
suit, a Court cannot adjudicate upon a public right 
claimed on behalf of a community, (Vol 5) 1918 Cal 
487 (488). 

[4] Suit by decree-holder under 0. 21, B. 63 and 
S. 53, T. P. Act, alleged to be on behalf of all creditors 
-r Permission under 0. 1, B. 8 not obtained — Suit is 
not representative, (Vol 30) 1943 Lah 96 (97). 

[5] Judicial permission not obtained — Consequently 
notices not issued — Suit is not representative but 
one between named plaintiffs and named defendants 
only. (Vol 21) 1934 Lah 366 (368) : 15 Lah 807.* 

[6] Provisions of B, 8 not called in aid, nor Oourt^s 
l^ermission taken — Decree binds only actual parties to 
suit. (Vol 6) 1919 Pat 230 (231) © (Vol 27) 1940 Oudh 
129 (131) : 15 Luck 253. (Suit against association — 
Procedure under 0. 1, E. 8 not followed — Prejudice is 
obvious if members not on record are held bound by 
decree.) ij* (Vol 15) 1928 Pat 205 (208) : 7 Pat 197. 
(Decree can be passed only as against the defendants 
actually before the Court.) 

[7] Permission not obtained — Bequiroments not 
satisfied — Suit must be dismissed. (Vol 4) 1917 Cal 
S09 (809, 810) : 44 Cal 258 ® (1885) 11 Cal 213 (218). 
(Bepresentative suit by a legatee on behalf of all the 
legatees under a will.) 

[8] Before instituting a suit under 0. 1, E. 8, leave of 
the Court must be obtained and the requirements of the 
rule must be complied with before the suit can be pro- 
ceeded with and unless this is done the suit must be 
dismissed. But the Court has discretion to grant leave 
under O. 1, B. 8 and its provisions may be complied 
with subsequent to the filing of the suit and when that 
has been done the suit cannot be dismissed. (Vol 4) 
1917 Cal 809 (809, 810) ; 44 Cal 258 © (1898) 22 All 
269 (270) © (Vol 10) 1923 Bom 305 (3X9) ; 47 Bom 809 
* (1897) 21 Bom 784 (785, 786) (F B) ©.(Vol 30) 1943 
Mad 161 (164) : I L B (1943) Mad 267, (Permission to 

' plaintiffs under 0, 1, B, 8, given after issue of notice of 
institution , of suit by public advertisement—Order 1, 
E. 8 held sufficiently complied with.) © (Vol 3) 1916 


Mad 593 (594, 595) © (1900) 23 Mad 29 (83) © (Vol 15) 
1928 Nag 39 (40) © (Vol 14) 1927 Bang 134 (134). 
(Suit without .permission — Permission obtained after- 
wajTds — Court does not act without jurisdiction within 
^Oivp. P. C., S. 115.) 

[9] The, ffict that leave had previously behn refused 
does not affect the matter, (1902) 25 Mad 399 (401). 

[10] Omission to apply for permission under this 
rule is not by itself ground for dismissing suit but if 
nbieetion has been taken, it ought not to be allowed to 


proceed unless the plaint being amended and requisite 
leave being obtained. (1900) 23 Mad 29 (32). 

[11] Plea as to absence of permission if not raised in, 
trial Court cannot be raised in appeal. (Vol 8) 1921 Lah 
76 (77). 

[12] Permission once obtained under B. 8 in suit is 
good for appeal also, (Yol 6) 1919 Lah 273 (274) : 1919 
Pun Be No. 46. 

[13] Court should exercise a judicial discretion in 
granting permission to a person to sue in a representa- 
tive capacity under this rule. (1890) 17 Cal 906 (910). 

[14] Permission granted to sue under 0. 1, B. 8 — 
Order cannot be reviewed by successor of Judge passing 
order. (Vol 19) 1932 Bom 65 (66). 

[15] Leave need not be express. (Vol 14) 1927 Cal 
608 (611). 

[16] Formal order reeoi-ding permission is not neeas- 
sary — Permission can be inferred from proceedings. 
(Vol 20) 1933 Lah 749 (751) : 15 Lah 123 © (1902) 29- 
Cal 100 (108)©(1894) 21 Cal 180 (188). 

[17] Publication of notice — Permission should ba- 
inferred. (Vol 16) 1929 Mad 451 (452), 

[18] Where an order referring to S. 30 old Code 
(0.1, B. 8) directed that a proclamation be made “in- 
viting all persons interested to come in and be made- 
parties. . it was held, on the language of the order that 
permission was not granted. (1891) 14 Mad 57 (60, 61). 

[19] Where plaintiffs sued for a declaration of their 
right to the regular offerings made out of the funds of 
a temple without the Court giving permission to an^} 
definitely named persons among those interested to- 
represent the rest and where the notice issued by Court 
did not show v'ho the persons were that had been 
selected to represent the remaining persons interested, 
it was held that the suit must fail by reason of defect 
of parties. (1890) 17 Cal 906 (911). 

[20] Where the trial Judge suo motu acted uncles 
0. 1, B. 8 without any application being made by 
plaintiffs making out a case for adopting the procedure 
under 0. 1, B. 8, it was held that the procedure 
adopted by trial Judge was irregular. (1932) 33 PunliR 
221 (222). 

[21] Permission granted for representative suit — 
Some of several representatives not joining in the suit-7 
Fresh permission is necessary. (Vol 12) 1925 Cal 547 
(548). 

10. May be sued — [IJTheconsent of the defendants 
on the record is not necessar^to enable a Court to allow 
a plaintiff to sue persons as representing themselves and 
others, having the same interest in the subject-matter 
of the suit. (1918) 36 Mad 418 (425) © (VoJ 14^ 
1927 Cal 608 (610), (Order for representation can ba 
made against the will of the person asked to represent.) 

[2] Bepresentative suit — Other persons having com- 
mon interests with defendant need not be joined direct- 
ly or indirectly if they have not invaded plaintiffs* rights^ 
(Vol 29) 1942 Cal 2^1 (263). 

11. Notice of institution of suit. — [1] Issue of 
proper notice is mandatory. (Vol 20) 1933 Lah 749 
(751) : 15 Lah 123©(Vol 12) 1925 Cal 547 (551). (Notice 
is not a mere matter of formality.)© (Vol 24) 1937 Pat 
54 (55).^ (Village lane is public highway — ^Even assuming 
that village lane is one over which certain class qf 
community has right, notice to persons interested is 
necessary under 0. 1 B. 8.) 

[2] Permission to sue granted — Publication of notice 
is essential but failure due to mistake of Court will not 
entail dismissal of suit. (Vol 9) 1922 All 16 (17) : 44 
All 231 (F B). 

[3] Notice under B, 8 served only three days before 
date of hearing of suit— Hearing of suit continuing fen: 
two months — Judgment delivered nine weeks after 
institution of suit — There was no prejudice done to 
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defendants and case ought not to be remanded. (Vol 24) 
1937 Cal 245 (250). 

[4] Notice must show names of persons permitted to 
represent other persons interested. (Vol 14) 1927 Cal 
608 (611). 

[5] Notices issued under 0. 1, R. 8 are definite 
enough though a particular person is not directed by an 
express order to defend the suit. (1910) 6 Ind Cas 46 
(47) (Cal). 

[6] Defendant knowing about representative suit but 
not applying to be impleaded and decree passed — Fact 
of his name not being mentioned in notice does not 
make decree nullity. (Vol 29) 1942 Lah 136 (137). 

[7] Suit instituted for self and Zamindar Sabha — 
Sabha consisting of 70 members — No notice issued to 
them or to members generally — Notice on eight named 
persons of which three not mentioned in proceedings — 
No mention about asking or giving of permission under 
0. 1, B. 8 — Notice published in English newspaper — 
Members not knowing English — Notice and its service 
held not proper — Irregularity vitiated whole proceed- 
ings. (Vol 20) 1933 Lah 749 (751, 752) ; 15 Lah 123. 

[8] Permission to plaintiffs under 0. 1, R. 8 given 
after issue of notice of institution of suit by public ad- 
vertisement — Order 1, R. 8 held sufficiently complied 
with. (Vol 30) 1943 Mad 161 (164) : I L R (1913) Mad 
267. 

12. Title of suit. — [1] Suit in representative 
capacity — It is not necessary to state in cause title of 
plaint, nature of representative capacity, although it is 
convenient place for statement. (Vol 6) 1919 Cal 245 
(247) : 46 Cal 877 © (1900) 23 Mad 29 (31). (Rule is 
permissive and not prohibitive.) 

{See also (Vol 29) 1942 Oudh 339 (339, 340). (Express 
mention as to litigating in representative capacity is 
necessary.) 

[2] Suit for declaration that wakf was for benefit of 
Shia community — Cause title of plaint containing 
names of plaintiffs — Copy of plaint attached to notice 
under S, 80 — Subsequently plaintiff’s application for 
issue of notices under 0. 1, R. 8, stating suit to be on 
behalf of Shia community allowed — Plaint held con- 
tained sufficient indication of suit being representative 
— ^Failure to specify suit to be representative in plaint 
annexed to notice under S. 80 held not fatal defect — 
Statement in plaint that plaintiffs were entitled to 
’*hissas” and “rewards” held did not alter character of 
suit. (Vol 29) 1942 Gal 343 (348) ; I L R (1942) 1 Cal 
211. 

[3] Defendant not objecting to frame of representa- 
tive suit — Suit supported by large number of persons of 
locality to the knowledge of defendant— Amendment of 
plaint is not necessary, (Vol 18) 1931 Oudh 375 (377), 

13. Addition of parties, — [1] Only representa- 
tives appointed by Court are parties to suit — Suit com- 
promised by such representatives and compromise given 
effect to by Court — Others are not entitled to appeal 
from such decree. (Vol 22) 1935 Lah 33 (34). 

[2] Representative suit — Persons represented can 
apply to be made parties — But Court cannot compel 
plaintiff to add such persons as co-plaintiffs. (Vol 28) 
1936 Bom 423 (431). 

[3] A person claiming to be made a party to an 
administration suit under 0, 1, R, 8 (2) must show that 
the conduct of the suit is not in proper hands, and that 
his interests shall be seriously affected to his prejudice. 
To state that he is coming in at his own risk, and that 
he is willing to bear all the costs does not cover the 
whole ground. (1910) 34 Bom 420 (421). 

[4] Persons not among those appointed by Court to 
defend suit under 0. 1, R. 8 nor impleaded as defen- 
dants under sub-r. (2) of R. 8 are not parties — Their 
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absence from record is immaterial. (Vol 26) 1939 Lah 
572 (578) : I L R (1940) Lah 199. 

[5] Where in a suit under this rule the iilaintiffs on 
record neglect to execute the decree in their favour, the 
Court may add other persons as parties to enable them 
to execute the decree. (Vol 10) 1923 Mad 472 (473). 

14. Decree in representative suit. — [1] 
Decree against managing committee of school is bind- 
ing on school and can be executed against assets of 
school — Members paying debt are entitled to be in- 
demnified out of assets of school. (Vol 20) 1933 Cal 329* 
(331, 332) : 60 Cal 794. 

[2] Execution of decree for injunction in representa- 
tive suit — Decree cau be executed against all defendants 
and not merely chosen representatives. (Vol 29) 1942 
Lah 136 (137, 138). 

[3] In a suit where the defendants are sued in a re- 
presentative capacity all that the plaintiff is entitled to- 
against them is a declaration of his right as against the 
class whom the named defendants represent. He is not 
entitled to a personal decree against them, but is only 
entitled to be paid out of the funds or the property and 
assets belonging to the class and in which all the mem- 
bers of the class are interested, (Vol 29) 1942 Bom 136' 
(138) : I L R (1942) Bom 501. 

[4] Section 70, Contract Act, applies where “person” 
is large caste and sued in representative action but it is 
unfair to make personal decree against members of 
caste and x^laintiff should be directed to proceed against 
IDroperty of caste. (Vol 4) 1917 Bom 141 (147) ; 42 Bom 
556. 

[5] A decree in a suit where one person is allowed to 
represent another or others as defendant in a repre- 
sentative capacity binds the other only with respect to 
their property which he represents in law although the 
parties on record may be made personally liable. An 
injunction in cases falling under 0. 1, R. 8, does not 
bind persons not parties on record. (1913) 36 Mad 414 
417. 

[6] Representative character of parties must be 
established before S. 11, Expl. VI can be applied. (Yol 19) 
1932 Cal 271 (274) : 59 Cal 686. 

[7] Official Receiver is not privy of creditor — Credi- 
tors are not bound by decision in suit to which official 
receiver was party. (Vol 6) 1919 Sind 42 (45) ; 12 Sind 
LR61. 

[8] Karnavan of a Malabar tar wad sued for re- 
demption and obtained a decree. Before he had obtain- 
ed the decree, the junior members not knowing, the 
previous suit, filed another suit for redemption of the- 
same property with the permission of the Court under 
0. 1, R. 8, Civil P. C. In the first suit, however, the 
Karnavan did not implead junior members and even 
disputed their title as members oi. his tarioad. Held^ 
that the second suit was not barred under S. 11. (1910) 
8 Ind Cas 129 (130) (Mad). 

[9] Suit to which 0. 1, B. 8 applies conducted 
without complying with conditions imposed by the rule 
—Benefit of S. 11, Expl. VI cannot be extended to decree 
passed in such suit. (Vol 20) 1933 P 0 183 (189) : 60^ 
lud App 278 : 56 Mad 657 (P G). ((Vol 15) 1928 Mad 
77 : 51 Mad 128, overruled.) * (Vol 31) 1944 Sind; 
165 (167) : I L R 1944 Ear 62, 

[10] Certain persons of Vaniya Caste instituting suit 
for recovery of damages — ^Neither permission was taken 
nor notices as required under 0. 1. B. 8 issued — Suit 
held to be inter partes and hence decision in it cannot 
bind community. (Vol 20) 1933 P C 183 (188) : 60 
Ind App 278 : 56 Mad 657 (P C). 

- [11] Previous suit even though intended to he of 
representative nature will not bar..subsequent suit if pro- 
visions of 0. 1, R. 8 were not complied with. (Vol 25), 
1938 All 523 (524). 
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[12] Suit against association througli one of its 
members without following procedure under 0. 1, B. 8 

— No personal relief claimed against that member — 
Decree cannot be converted into decree against member 
personally. (Vol 27) 1940 Oudh 129 (132):15 Luck 263. 

[13] If the alleged common right in a representative 
suit is negatived by the Court, the suit should bo dis- 
missed. In such a suit, a Court cannot declare the 
rights of individuals who are quite distinct in legal 
‘Conception from the class of persons on whose behalf 
Iho suit is brought though it is open to pass a decree 
in favour of persons forming a small number out of a 
large class. (Vol 5) 1918 Mad 628 (631, 632). 

[14] Suit under 0. 1, B. 8 — All parlies including 
defendant 3 agreeing to decree being passed against de- 
fendants 1, 2 and 4 in their representative capacity — 
Face that Court allowed defendant 3 to drop out cannot 
affect decree passed as agreed. (Vol 30) 1943 Mad IGl 
U64} : I L R (1943) Mad 267. 

[16] Representative suit under O. 1, B. 8 dismissed 
at instance of representor — Dismissal is not ^vs judi- 
cata against ropresentee not made party to suit. (Vol 28) 
1941 Rang 24 (23, 26) ; 1940 Rang L B 643. 

[16] Order 1, E. 8, is merely an enabling rule and 
does not prevent a representative suit being brought in 
any other manner than the law permits. (Vol 13) 1926 
Bom 179 (183) ^ (Vol 4) 1917 Mad 457 (459). (Expla- 
nation VI to S. 11 is not confined to eases in which per- 
mis'^ion to sne in representative character is obtained.) 
^ ^880) 2 Mad 328 (331, 333). 

[17] BuH relating to joint Hindu family — O. 1, 

8 does not apply (Per Teja Shujli «!.). (Vol 31) 1944 

Lah 220 (234) : I L R (1945) Lah 67 (F B). 

[18] Suit against manager of Hin^iu joint family on 
allegation of trespass— Defendant claiming proi^erty for 
his family — Suit binds other members. (Vol 12) 1926 
Mad 640 (644). 

[19] A suit was brought against the Karnavan of a 
Malabar Tarwad in his representative capacity and the 
suit was decreed again.st the Karnavan after contest. 
Ileld^ an Anandravan cannot avoid the decree by 
means of a suit, in the absence of allegations of fraud. 
(1911) 8 Ind Cas 435 (436) (Mad), ((1897) 20 Mad 129, 
followed ) 

[201 Where a karnavan is not sued as such or 
there is nothing on face of record to, show that it was 
intended to implead him in his representative character 
the decree does not bind the tarwad. (1887) 10 Mad 322 

- (329, 330) * (1887) 10 Mad 79 (84). 

15. Costs in representative suit — [1] Represen- 
tative action— Caution is necessary in giving leave under 
B. 8 and drawing pp orders for cosl^ — It should 1^ 
clearly ^specified as to who is to bear costs. (Vol 4) 1917 
Bom 141 (148) ; 42 Bom 556. 

[2] Suit in representative capacity dismissed — Costs 
cannot be ordered to be paid by person on whose behalf 
it has been brought. (Vol 22) 1935 Oudh 369 (370) : 11 
Luck X60. 

[3] Where a minor legatee by her next friend brought 

a representative suit without obtaining the requisite 
leave under this rule and adduced no evidence to show 
that the suit was for the benefit of minor, the next 
friend was held liable for costs personally. (1885) 11 
Cal 213 (219). ^ v / 

16. Compromise of representative suit. — [1] 
Beisops suing in a representative capacity with the leave 

' of the Court can compromise so as to bind those whom 
they r^resent, provided the compromise was not un- 
Jipaapnable, fraudulent or dishonest. (1912) 24 Mad L 
‘ 192 (194, 1963* (Vol 30) 1943 Mad 161 (164, 165): 

l,L6AX9a}Had267. ^ ^ J 


[But see (Vol 2) 1915 561 (568) : 38 Mad 850, 

(Where a plaintifi is allowed to represent the public a 
judgment by consent will not bind the public.] 

17. Withdrawal of representative suits. -1 See 
0. 23 R. 1. 

18. Abatement of suit or appeal. — [1] Where in 
a suit under O. 1, B. 8 of the Civil P. C. some of the 
parties other than those who obtained leave of the Court 
under 0. 1, B. 8 die, their legal representatives are not 
necessary parties to the suit or appeal. (Vol 7) 1920 Lah 
338 (340) : 1 Lah 582f (Vol 27) 1940 Lah 272 (273). 
(Death pendente lite of some of represented defendants 
— Suit does not abate.) (Vol 20) 1933 Lah 682 (684)‘Jf 
(Death of represented defendant— Appeal as against him 
does not abate) (Vol 19) 1932 Lah 334 (337) : 13 Lah 
92‘i< (Vol 24) 1937 Pat 149 (150). (To suit^ or appeals 
in representative capacity under 0. 1 B. 8, provisions 
of O. 22 cannot bo made a]iplieable). 

[But see (Vol 12) 1926 Jjab 598 (598),] 

[2] Sanction to prosecute or defend suit given to In- 
dividual persons — One of thorn dying — Suit does not 
abate. (Vol 18) 1931 Mad 452 (454) : 54 Mad 527 ® 
{Vol 26) 1939 Lah 572 (576, 576) : I L B (1940) Lah 
199. (Person appointed by Court on application under 
0. 1, B. 8 to be sued on behalf of class.) •a& (Vol 20) 

1933 Lah 654 (655). (Suit by some landlords that 
certain tenancy had extinguished and for declaration 
that certain person had no occupancy right — Death of 
some plaiuti&s pending suit — Legal representativess not 
brought on record — Suit is for benefit of all landlords 
and does not abate either wholly or in part.) 

[3] Representative suit wdih leave of Court— Death of 
])laintifi — Others can proceed with suits after bringing 
it to notice of Court— No siib.stitution is necessary, 
(Vol 22) 1935 Cal 413 (415, 416). 

[4] Representative suit — PlaintiS dying — Any of 
those persons on whose behalf suit was filed can 
apply to bo made plaintiff. (Vol 18) 1931 Mad 590 
(591) : 54 Mad 770. (His application will be governed 
by Limitation Act (1908), Art. 181.) 

[6] Suit in representative capacity under 0. 1, B, 8 
— Claim decreed — In appeal legal representatives of 
some dead respondents not brought on record — Appeal 
held not abated. (Vol 7) 1920 Lah 338 (310) : 1 Lah 
682. 

[G] Some of respondents allowed to represent all 
respondents not on record under 0. 1, R. 8— Death of 
some of respondents so representing during appeal— 
riaintifi’s failure to bring legal representatives on record 
does not abate appeal. (Vol 27) 1940 I»at 180 (184) : 18 
Bat 723. 

[7] A suit brought by a Hindu reversioner is really 
brought on behalf of the entice body of reversioners and 
if the plaintiff dies it is open to the next reversioner to 
come in and continue tho conduct of the suit as he is 
already a party thereto. (Vol 6) 1919 Mad 479 (480). 

[8] Beligious Endowments Act (1868), S. 14 — Suit 
under S. 14 is representative suit— Death of any party 
does not cause abatement of suit. (Vol 5) 1918 Mad 
560 (562) : 41 Mad 237. 

[9] Suit defended representatively — Appeal by defen- 
dants — Some appellants dying and some withdrawing — 
Proper procedure is that Court should determine 
whether remaining appellants are competent to represent 
whole village— If yes, he should proceed— If not Court 
should order addition to existing number. (Vol 21) 

1934 Mad 202 (203). 

[10] Beligious endowment — Beprensentative suit by 
one community against trustees of temple — Claim of 
right of entry into temple — Death of trustees pending 
appeal — New trustee appointed should be brought oil 
record. (Vol 14) 1927 Mad 1105 (1106). 
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9 . No suii shall be defeated by reason of the misjoinder or nonjoinder of and the 

Misjoinder and Court may in every suit deal with the matter in controversy so far as regards 
nonjoinder, rights and interests of the parties actually before it. 

[1882—S. 31; 1877-S. 31; E. 8, C., O. 16 E. 31. See S. 99; 0. 1 E. 13; O. 2 E. 7.] 


O. 1 R. 8 f contd,} 

[11] Suit not representative — Some respondents in 
appeal allowed to represent others — Death of person 
represented — Appellants are not relieved of impleading 
ii'espondents’ legal representatives. (Vol 12) 1923 Lah 
124 (125) : 5 Lah 429 {Vol 13) 1926 Lah 31 (32). 

^ I8ce also (Vol 6) 1919 Lah 147 (148) : 1919 Pun Re 
Ko 20. (Appeal — Death of some respondents — No appli- 
cation to bring legal representatives on record — Order 
permitting one or more respondents to represent all 
others shown to have been passed — Sufficient cause for 
not applying within prescribed period exists and x)ei’iod 
fc-hould be extended.) 

[But see (Vol 18) 1931 Lah 610 (GIO, 612) : 13 Lah 
195.] > 

19. Arbitration proceedings. — [1] Private award 

— Signatories to reference professing to represent larger 
body — E, 8 does not apply — Eepreseutalives must have 
express authority and they must be capable of represent- 
ing. (Tol 14) 1927 All 128 (130), 

[2] Arbitration without intervention of Court in re- 
presentative action — Application for filing award — 
^Xwo separate notices under O. 1, E. 8 and Sch. II, 
Para. 20 (3\ are not neoessarv. (Vol 21) 1934 Bom 
53 (llj, 

[3] Provisions of 0. 1 E. 8 apply to petitions which 
can be heard and tried as suit — Petition to set aside 
award under S. 14, Arbitration Act, 1899 is such peti- 
tion. (Vol 23) 1936 Bom 250 (255) : 60 Bom 645. 

20. Revision — [1] Refusal to entertain applica- 
tion under 0. 1, E. 8 without i>roceeding in accordance 
v/ith law comes within S. 115. (Vol 20) 1933 Pat 
302 (303), 

[2] Application under 0. 1, E. 8 (2) made mala fido 
and hence dismissed — High Court will not interfere 
in revision. (Vol 20) 1933 All 154 (155). 

[3] Application to be made party — Application granted 

— There is no case decided within S. 115. (Vol 29) 
1942 Oadh 340 (342). 

ORDER 1 RULE 9 ~ SYNOPSIS. 

1. Applicability and scope. 

2. Non-joinder of parties. 

3. Mis-joinder of parties. 

4. Mis-joinder of parties and causes of action — . 

Multifariousness. 

5. Mortgage suits— Non-joinder in—See 0.34, B.l. 

6. Arbitration proceedings. 

1. Applicability and scope. — [1] Order 1, R. 9, 
Las no application to a case where there is no party on 
one side present in Court at all. (Vol 15) 1928 Lah 375 
(376) : 9 Lah 588. 

[2] Rule does not ax>ply fco appeal before Board when 
defect of nonjoinder was pointed out in trial Court. 
(Vol 18) 1931 P 0 229 (231) (P 0). 

[3] Rule 9 is confined to cases where the Court can 
deal with the matter in controversy with regard to the 
rights and interests of the parties actually before it. 
(Vol 6) 1919 All 322 (32a)3' (1912) 16 Cal W N 639 
(640). 

[4] Non-joinder of parties to appeal making it im- 
possible to deal with matter equitably and sufficiently — 
Non-joinder cannot be condoned. (Vol 12) 1925 Oudh 
606 (607) : 1 Luck 560. 

[5] Non-joinder — Rule can be applied at any stage 
of proceeding — Equitable relief in favour of plaintiff 
ehould bo refused only when plaintiff’s conduct disen- 


titles him to it and adding of party would unduly 
prejudice defendant. (Vol 24) 1937 Mad 520 (521, 522). 

[6] Even though the Court has power to join, the 
Court cannot join a party, when the litigant, in whose 
interest the joinder is to be made, refuses to have the 
parties joined. (Vol 28) 1941 Nag -5 (8) : I L R (1941) 
Nag 615. 

[7] Where plaintiffs refuse to imifiead a party neces- 
sary to the adjudication of the suit in spite of Court’s 
direction to do so, the Court can rightly dismiss the 
suit. (Vol 8) 1921 All 4U (413) 5- (Vol 1) 1914 Lah 187 
(192) : 1915 Pun Bo No. 3 ^ (Vol 20) 1933 Mad 664 
(667). (Non-joinder of necessary party in spite of objec- 
tion taken from start — Suit should be dismissed.) 

[8] Where no issue on the question of non- joinder 
was framed and the pfiaintiff had no opiportunity of 
adducing evidence on the plea of non- joinder and was 
not shown to have been directed by the Court to bring 
the necessary parties on the record, held that the Court 
should not have dismissed the suit for non-joinder. 
(1910) 1910 Pun L R No. 217, p. G63. 

[9] Suit should not be dismissed on ground of non- 
joinder Without allowing partie'^ opportunity of amend- 
ing plaint. If the plea of non-joinder is j’aised and the 
Court dismisses the suit on that ground its action ia 
contrary to the provisions of 0. 1, R. 9. (Vol 17) 1980 
Bang 295 (296). 

[10] Order 1, R. 9 has no retrospective effect. (Vol 1) 
1914 Cal 215 (216). (Section 31 of the 1882 Code did not 
apply to non-joinder.) 

[11] Order 1, Rule 9, applies to cases where there 
may be multiplicity of suits. (Vol 11) 1924 Cal 1060 
(1051). 

[12] Suit instituted against trustee — All trustees not 
made parties under 0. 31, *1 R. 2 — No decree can be 
passed against any trustee — Order 1, R. 9 has no ap- 
plication. (Vol 21) 1934 All 1 (3) : 55 All 687. 

2. Non-joinder of parties, — [1] The rule applies 
to non-joinder and therefore a failure to join a party 
does not per se entail the dismissal of the suit. (Vol 16) 
1929 All 439 (440) •2* (1930) 1930 All L Jour 247 (248)© 
(1912) 9 All L Jour 410 (419) © (1909) 3 Ind Cas 291 
(293) (Cal) © (Vol 1) 1914 Lah 187 (192) : 1915 Pun Re 
No. 3 © (Vol 8) 1921 Oudh 148 (149). 

[2] Whether suit should be dismissed for non- joinder, 
being barred against party not joined, depends ujjon 
facts of each case. (Vol 26) 1939 All 235 (236). 

[3] In applying 0. 1, K. 9 the distinction between 
a necessary party and a x)roper party must be borne in 
mind. (Vol 32) 1945 Pat 189 (190, 191) : 23 Pat 961. 

[4] Where it is not possible to pass an effective 
decree in the case due to absence of necessary parties, 
who have not been impleaded, the suit must fail. Tho 
rule cannot be invoked to dispense with joinder of the 
necessary parties. (Vol 29) 1942 Oudh 16 (19}©(Yol 22) 
1935 All 110 (115) : 57 All 445. (A Court will refrain 
from passing a decree which would be ineffective and 
infructuous.)©(Vol 8) 1921 Cal 622 (622)©(Vol 17) 1930 
Mad 714 (718). (Rule does not enable Court to pass 
decree against a party behind his back.) © (Vol 1) 1914 
Nag 31 (31) : 10 Nag L E 72. (Suit by Hindu on mort- 
gage in father’s name without impleading other 
brothers on ground of partition — Suit held liable to be 
dismissed not for non-joinder but because rights of 
parties could not be decided.) 

[5] If a necessary party is not on record, the proper 
course is to apply to have him joined under 0. 1, R. 10. 
If he is not brought on the record at all, or when he ia 
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40, (l) Where a suit has been instituted in the name of the wrong person as plaintiff or 
Suit in name of where it is doubtful whether it has been instituted in the name of the right 
wrong plaintiff, plaintiff, the Court may at any stage of the suit, if satisfied that the suit has 

been instituted through a bona fide mistake, and that it is necessaiy for the determination of the 


O. 1 R. 9 (contd,) 

brought on record, the suit is barred against him by 
limitation, the suit will be dismissed, especially when 
plaintift has neglected to get the plaint amended, even 
after defendant’s objection at the earliest moment. 
(Vol 23) 1936 Cal 193 (195) : 62 Cal 324*^ (Vol 1) 1914 
Cal 132 (132)© (1913) 20 Ind Cas 262 (263) (Gal)© 
(Vol 3) 1916 Pat 411 (413, 414). 

[6] Defendant sued by one only of two persons having 
joint cause of action against him, he has the right to 
have action dismissed unless other is joined — The defect 
is not merely technical, (Yol 10) 1923 Mad 337 (337). 

[7] Idol to whom property is endowed is a necessary 
party in a suit for pre-emption against the endowed pro- 
perty, and unless it is impleaded as defendant, the suit 
must fail. (Vol 6) 1919 All 322 (323). 

[8] To a suit for declaration of an easement right to 
dam up a stream in Malabar at a i:)artieular point, the 
Jenmis of the lands lying on either sides are necessary 
parties and in their absence the suit ought to be dis- 
missed. (Yol 1) 1914 Mad 341 (349). 

[9] If the non-joinder is only of a proper as contrasted 
wi& necessaiy party it can never be in itself fatal to 
the suit. (Yol 17) 1930 All 762 (764)© (1912) 34 All 572 
(576) (PB). (Suit by manager-^f joint Hindu family — 
omission -to implead other members is not fatal.)© 
(Yol 18) 1931 Lah 559 (660) : 12 Lah 428. (Suit by 
manager and other members of joint family for re- 
covery of money — Grandson not joined — Suit should 
not be dismissed for non- joinder.)© (Yol 5) 1918 Mad 
1137 (1139). (Partition suit — Persons having no interest 
in property need not be made parties.)© (1898) 21 Mad 
373 (382)© (Yol 26) 1939 Oudli 145 (148) : 14 Luck 
595. (Suit against idol — Sarbarahkar managing pro- 
perty belonging to idol impleaded as defendant — It is 
not necessary to join trustees, if any, as parties — Case 
is covered by 0. 1. R. 9.)© (Yol 11) 1924 Pat 303 (305). 
(Suit by some of the servient owners only should not be 
dismissed.)© (Yol 9) 1922 Pat 447 (447). (Land recorded 
as Qairmazrua Am — Suit for declaration of title to — 
General public are not necessary parties,)© (Yol 7) 1920 
Pat 781 (783)© (Yol 17) 1930 Sind 147 (148). (Grandsons 
of deceased member of joint Hindu family are proper 
but not necessary parties — Their non-joinder in suit by 
stranger does not defeat suit.) 

[10] If it is not a case of imperative necessity but 
only a matter or convenience or expediency, either the 
absent party may be added or the suit may be tried 
without him. (Yol 9) 1922 Mad 317 (320). 

[11] If a proper party, is not impleaded for some 
reason, the proper course for the Court is, as far as 
possible, to do justice between the parties who are 
before the Court. (Yol 24) 1937 All 502 (503) © (Yol 27) 
1940 All 209 (211) : I L R (1940) All 147 (Suit against 
jSrm — Outgoing partners not impleaded — Suit is not 
had for non-joinder as liability of partners is joint and 
several.) © (Yol 22) 1935 All 110 (116) ; 57 All 445 
(Interest of person not made party distinct from in- 
terest of persons who are parties — Rights and interest 
of parties actually before Court can be dealt with.) 

[12] Suit against members of Court-martial for in- 
juxiciaon restraining them from trying suit — Legality of 
Indian Army and Indian Air Eoree (Amendment) Ordi- 
nance (42 [XLII] of 1945) questioned by plaintiffs — 

- Central Government not impleaded as defendant — Suit 
not: 'properly constituted. (Vol 33) 1946 Lah 


[13] Suit for khas possession — Division of land not 
possible — Some respondents dead — Heirs not brought 
on record — Appeal should not be entertained despite 
E. 9. (Vol 14) 1927 Cal 238 (239). 

[14] Where the defendant raises no objection to the 
frame of the suit on the ground of non-joinder of a 
lessor as co-plaintiff the Court should not dismiss the 
suit on that ground but should raise an issue for plain- 
tiff to meet or to amend the plaint. (1913) 21 Ind Cas 
182 (182) (Oudh). 

[15] As to who are necessary and proper parties see 

0. 1, R. 10. 

3. Mis-joinder of parties. [1] A mis-joinder of 
parties is not fatal to a suit. (Vol 17) 1930 All 180 (183) 
©(Yol 20) 1933 Cal 477 (479) © (Vol 5) 1918 Cal 870 
(872, 874) (A Court should not dismiss a suit for non- 
joinder or mis-joinder where plaintiS by amendment can 
remedy the defect.)©(Vol 1) 1914 Cal 795 (796)©(Vol24) 
1937 Lah 116 (117).(The fact that there is a surplusage 
of plaintids will not make a suit incompetent ) © (1921) 
1921 Pun L R No. 30 p. 84 (85) © (1910) 7 Mad L Tim 
364 (365). 

[2] There is no mis-joinder of plaintiSs where one of 
the plaintiffs is entitled to all the estate sued for and 
the name of another is added as a co-plaintiff merely 
as a matter of extra caution. (1885) 9 Bom 536 (548) © 
(1898) 1 Oudh Cas 308 (312) (Pre-emption suit — 
Person having no right of pre-emption joined as a co- 
plaintiff.) 

4. Mis-joinder of parties and causes of action 
— Multifariousness. — [1] The mere fact that there 
is a mis-joinder of parties and causes of action or non- 
joinder of parties does not justify a Court in rejecting a 
plaint. (1911) 1911 Pun L Re No. 132 p. 493 (497). 

[2] A suit bad for multifariousness should not be 
dismissed without allowing the plaintiff an opportunity 
to amend it. (1911) 7 Nag L R 43 (45, 46) © (Vol 17) 
1930 All 180 (183). (Plea must be raised at earliest op- 
portunity.) © (1913) 18 Ind Cas 181 (182) (Low Bur). 

[3] The Court should call upon the plaintiff to make 
his election and confine the suit to one set of defendants 
only. (1932) 15 Nag L Jour 111 (116) © (Yol 29) 1942 
Cal 69 (70) : ILR (1942) 1 Cal 235. (Defect is not 
fatal to suit unless plaintiff refuses to elect cause of 
action to be proceeded with.) 

[4] Multifarious suit allowed to proceed and resulting 
in decree — Defect is considered to have been waived, 
(Vol 27) 1940 Pat 145 (147) 

5. Mortgage suits — Non-joinder in, — See 0. 34 

B. 1. 

6. Arbitration proceedings. — [1] Question of 
partition referred to arbitration — Some members of 
joint family not parties to reference — Award is invalid 
and cannot be filed under Sch. II, para. 21, (Yol 5) 1918 
Pat 132 (136). 

[2] Where an objection on tbe ground of misjoinder 
is made and ignored by the arbitrators, the objection 
may be made the basis of a charge of misconduct 
against the arbitrators. (1911) 11 Ind Cas 274 (276) 
(Sind). 

ORDER 1 RULE 10 — SYNOPSIS. 

1. Addition and substitution of parties. 

2. Bona fide mistake. 

3. Applicability and scope of sub-rule (2). 

4. “Either upon' or without the application of 

either party,” 



[0, 1 E. 10] 


[THE CODE OE] CIVIE PHOCEDUBE, 1903 


845 


real matter in dispute so to do, order any other person to be substituted or added as plaintiff upon 
such terms as the Court thinks just. 

(2) The Court may at any stage of the proceedings, either upon or without the application of 
Court may sirilcc out either party, and on such terms as may appear to the Court to be just, 
or add parties. order that the name of any party improperly joined, whether as plaintiff or 

defendant, be struck out, and that the name of any person who ought to have been joined, whether 
as plaintiff or defendant, or whose presence before the Court may be necessary in order to enable 
4he Court effectually and comi^letely to adjudicate upon and settle all the questions involved in 
the suit, be added. 

(8 ) No person shall be added as a plaintiff suing without a next friend or as the next friend 
of a plaintiff under any disability without his consent. 

(4) Where a defendant is added, the plaint shall, unless the Court otherwise directs, be 
Where defendant added, amended in such manner as may be necessary, and amended copies of 

plaint to he amended. the summons and of the plaint shall be served on the new defendant 

and, if the Court thinks fit, on the original defendant. 

(5) Subject to the provisions of the ^Indian Limitation Act, xv of 1877, section 22, the 
proceedings as against any person added as defendant shall be deemed to have begun only on the 
service of the summons. 


[1882— Ss. 27, 32, 33; 1877— Ss. 27, 32, S3; E. S. C., 0. 16 El\ 2, 11, 39; See 0. 41 B. 20.] 
[a] Sec now the Indian Limitation Act, 1908 (9 [IX] of 1908), S. 22. 


0. 1 R. 10 (contd.) 

5. Proper and necessary party. 

6. Partnership suit. 

7. Partition suits. 

8. Pre-emption suits. 

9. Suits for rent. 

10. Suits on negotiable instruments. 

11. Suits for specific performance. 

12. Suits by co-owners. 

12a. Suits relating to easements. 

13. Government. 

14. ^'Questions involved in the suit,” 

15. Parties when can be added. 

16. Striking out name of party. 

17. Transposition of party. 

18. Transposition of defendant as plaintiff. 

19. Transposition of plaintiff as defendant. 

20. Misdescription of parties. 

21. Consent of added party — Sub-rule (3). 

22. Suit by or against a dead person. 

23. Limitation Act, Section 22. 

24. Appeal. 

25. Revision. 

1. Addition and substitution of plaintiff — Sub- 
rule (1), — [1] Where a suit is brought by a plaiutijff 
who subsequently discovers that he cannot get all the 
reliefs he seeks, unless he joins other persons as co- 
plaintiffs or that some other person and not the original 
plaintiff is entitled to the relief, 0. 1, E. 10 (1) per- 
mits the new party to be added or substituted, (1910) 12 
Cal L Jour 537 (540, 541). 

[2] To apply sub r. (1), it must be shown that there 
was mistake and that addition or substitution of new 
plaintiff is necessary. (Vol 14) 1927 Cal 340 (342). (Ad- 
dition or substitution of plaintiff should not be made 
without consent of existing plaintiffs.) 

[3] Ko person can be added as plaintiff unless his 
presence is necessary. (1911) 11 Ind Oas 223 (225) (All). 

[4] A Court cannot under 0. 1, B. 10 add persons as 
parties who are indirectly interested. (1910) 6 Ind Oas 36 
(37) (All). 

' [5] Party not personally interested in suit cannot be 
joined as co-plaintiff, (Vol 17) 1930 Sind 73 (74), 


[See (1889) 11 All 104 (107, 108). (Eelation of defam- 
ed person cannot sue for defamation.)] 

[6] Eule should not be utilized to give good cause of 
action to plaintiff on record by joining a person who has 
good cause of action. (Vol 14) 1927 Bom 424 (426) 
(1911) 11 Ind Oas 223 (225) (All)«3&(1881)6Cal 370(371) 
© (1876-78) 1 Mad 383 (384). 

[7] Emding that plaintiff must fail — Court cannot 
import new co-plaintiff having different cause of action. 
(Vol 2) 1915 Low Bur 45 (46) : 8 Low Bur Eul 302. 

[8] Substitute can only be added to enforce a single 
right pleaded in suit and not to bolster up suit by 
pleading his own individual right. (Vol 17) 1930 Sind 73 
(74). 

[9] Power to substitute plaintiff under 0. 1 E. 10 is 
not excluded where person originally suing has no right 
to institute suit. (1907) 30 Mad 412 (420) »© (Vol 10) 

1923 Mad 180 (180) (Vol 21) 1934 Nag 159 (160) : 31 
Nag L E 9'i«(Vol 8) 1921 Sind 59 (60) ; 16 Sind L E 71. 

[10] Persons jointly interested suing in respect of 
joint property — Their right to sue challenged — Plaint 
can be amended by joining their co-contractors as 
plaintiffs. (Vol 26) 1939 P C 170 (173) : 66 Ind App 
210 : 1 L E (1939) Bom 503 : I Ii E (1939) Kar P C 295 
(P 0) * (1903) 27 Bom 157 (161). 

[11] Suit for injunction and demolition of construc- 
tion put by defendant — Plaintiff found to have no 
right to sue — Another person added as plaintiff — Dis- 
cretion of Court held was properly exercised under 0, 1, 
E. 10. (1912) 13 Ind Oas 350 (5^0, 351) (All). 

[12] Plaintiff wrongly described as ‘rnandir* in plaint 
— Plaint held could be amended by striking out word 
‘mandir* and substituting word ‘deity* for it, (Vol 24) 
1937 Nag 173 (174) : I L E (1937) Nag 514 

[13] Once all parties are before the Court, tbe Court 
can make the appropriate order and should give judg- 
ment in favour of all the persons interested whether 
they be joined as plaintiffs or defendants, (Vol 26) 1939 
P 0 170 (173) : 66 Ind App 210: 1 L E (1939) Bom 603; 
I L E (1939) Ear P C 295 (P 0). 

2. Bona fide mistake. — [1] Substitution will be 
permitted only if there was a hona fide mistake (Vol 11) 

1924 Mad 883 (884).*® (1910) 12 Cal L Jour 537 (540, 
641) © (1913) 17 Cal W N 462 (465, 466). (No bona 
fide mistake — Relief under sub-r (1) cannot be given.)© 
(Vol 10) 1923 Lah 652 (652) (Minor plaintiff dead on 
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date of suit — Amendment by substituting legal repre- 
sentative cannot be allowed at any rate, when there is 
no hona fide mistahe,)'3E' {Yol 6) 1919 Lah 263 (264)i© 
(Yol 23) 1936 Mad 980 (960, 961)^5 (1907) 30 Had 419 
(420). 

[2] Bona fide mistake may be of fact or law. (Yol 8) 
1921 Sind 59 (61) ; 16 Sind L B 71© (1910) 12 Cal 
L Jour 537 (540, 541). 

[3] When a inistako is not made deliberately and 
when it is honestly made, the mistake is hona fide. 
(Yol 3) 1916 Cal 337 (338)© (Yol 19) 1932 Xag 20 (20): 
27 l^ag L B 33t>* 

[4] Different Courts taking different views as to 
X^laintifE^s act — PlaintiS’s act must be taken to be hona 
fide. (Yol 10) 1923 Mad 180 (ISO)© (1910) 12 Cal L 
Jour 537 (540, 541). 

[5] Major wrongly deseiibed as minor — Suit by next 
iriend — 0. 1, B. 10 covers case. (Yol 5) 1918 Mad 916 
(917): 40 Mad 743© (Yol 28) 1941 Oudh 43 (44, 45); 
16 Luck 256. 

[6] Transfer contravening S. 136, T. P. Act— Trans- 
feree purchasing through hona fide mistake and insti- 
tuting suit — Assignor can be substituted under 0. 1,B. 10. 
(Yol 23) 1936 Oudh 275 (276. 277) : 12 Luck 150. 

[7] Suit by Official Liquidator of Bank — Bank’s 
assets alleged to be sold — Assignee praying to be added 
as co-pb.intif£ — ^Mistake being genuine, assignees should 
have been added as co-plaintifCs. (Yol 7) 1920 Lah 488 
(489). 

[8] In the case of henanii transfer, it is possible to 
have doubts as to the person entitled to sue. (Yol 6) 
1919 Lah 263 (264). 

3. Applicability and scope of sub-r, (2). — [1] 
Object of sub-r. (2) is to enable Court to avoid conflict- 
ing decisions on the same question which would work 
injustice to a party to the suit and finally and efleet- 
ually to put an end to litigation respecting them. 
(1882) 5 Mad 52 (53)© (1940) 21 Pat L Tim 329 (330). 

[2] Power to add j^irty is discretionary though such 
power is widely exercised. (Yol 6) 1919 Cal 189 (189):46 
Cal 48© (Yol 21) 1934 Pat 370 (372). 

[3] Discretion must be exercised judicially and with 
proper consideration. (Yol 21) 1934 Pat 425 (425)© 
(Yol 8) 1921 Mad 557 (558); 44 Mad 43© (1910) 13 
Oudh Cas 109 (111). 

[4] Suit by trustee on behalf of trust property — 
Co-trustees not joined either as plaintiffs or defendants 
for 17 years in spite of objection regarding the same — 
Exercise oi discretion in joining them as defendants 
after 17 years held not proper. (Yol 25) 1938 Mad 982 
(990). 

[6] Party can be added if he ought to have been joined 
or is necessary for complete decision. (Yol 12) 1925 Cal 26 
(29), (Nature of suit cannot be altered by addition.) 

iSee (Yol 16) 1929 Cal 477 (477) . 56 Cal 447. (Party 
cannot be added merely for watching proceedings).] 

[6] Necessary parties not impleaded due to gross 
negligence — Amendment to add new parties cannot be 
allowed. (Yol 21) 1934 Lah 86 (36). 

[7] Sub-rule (2) does not empower the Court to join a 

person as plaintiff, who could not have been originally 
joined. (1920) 57 Ind Cas 784 (785) (Nag) © (Yol 14) 
1927 Mad 834 (835). ^ 

[8] Persons whose title was contradictory to that of 
ori^al plaintiff cannot be added (Yol 9) 1922 Cal 459 
{461) © (Yol 19) 1982 Mad 688 (689). (Ejectment Suit- 
Suit on baffls of lease deed — Persons claiming adverse 
rights should not be made parties, in the absence of 
special circumstances.)© (Yol 14) 1927 Mad 834 (836). 
{Qu^l^n whether plaintiff or defendant is real purchaser 


— Third party claiming adversely to both cannot b^-^ 
impleaded in the suit.) 

[See however (Yol 28) 1941 Mad 710 (710, 711). 
Suit on mortgage — Person claiming part of mortgage 
applying for being added as party to suit — Person 
though claiming adversely is necessary party.) 

[9] Order of joinder of person not traceable would 
not be proper. (Yol 1) 1914 Lah 500 (501) : 1914 Pun 
Be No. 107. 

[10] Court can add any person as plaintiff or defen- 
dant whether previously party or not, (Yol 7) 1920 Mad 
732 (735). 

[11] Addition of parties necessitating trial de novo 
cannot be allowed. (Yol 18) 1931 P C 229 (231) (P C). 

[12] Order to add a party ought to be at a hearing — 
All facts must be before Court. (Yol 3) 1916 Cal 690 
(690). 

[13] Application under 0. 1, B. 10 should be made to 
Judge hearing suit — But in his absence another Judge 
can entertain it. (Yol 18) 1931 Cal 580 (580) : 58 Cal 
SOI. 

[14] For applying 0. 1, B. 10 existence of valid 
plaint or appeal is necessary. (Yol 21) 1934 Nag 55 (56), 

[15] Sub-rule (2) does not relate to the deletion off 
reliefs but only to the striking out of parties, (Yol 6J 
1919 Mad 871 (873) : 42 Mad 219. 

[16] Sub- rule (2) covers an application to implead ay 
parties to a suit the legal representatives of a deceased 
defendant in their individual capacity. (Yol 4) 1917 
Mad 849 (849). 

{See (Yol 27) 1940 P C 235 (218) : 67 Ind App 406 : 

I L B (1941) Bom 8 : 1 L B (1940) Kar P C 410 (P C). 
(Judge can add as party to suit representative of person 
against whom suit has abated for giving effect to rights 
of parties.)] 

[17] The rule applies to suits under S. 92. (Yol 5)- 
1918 I^Ead 1071 (1071)© (Yol 7) 1920 Mad 133 (133, 
134) : 43 Mad 707© (Yol 6) 1919 Mad 439 (439). 

[18] Mortgage suit — 0. 1, B. 10 (2) is applicable. 
(Yol 26) 1939 P C 170 (173) ; 66 Ind App 210 : 1 L R 
(1939) Kar PC 295 : ILB (1939) Bom 503 (PC)©(Vol 23) 
1986 Pat 153 (154). 

[19] Parties can be added or substituted even thougJ> 
0. 1, B. 10 does not apply. (Yol 21) 1934 AH 4 (9) ; 55 
All 825. 

[20] Joinder of plaintiff or defendant for one stageof 
suit is joinder for ail stages. (Yol 14) 1927 Mad 560* 
(561). 

4. “Either upon or without the application of 
either party.” — [1] Written statement requesting inter 
aha to add parties — ^No mention of names of proposed 
patties — Written statement is an application for pur- 
looses of O. 1, R. 10 though it does not bear the name 
‘application’ — Non-mentioniug of names of proposed 
parties is immaterial (Yol 24) 1937 Bang 175 (178). 

[2] A plaintiff impleading a person as a party must? t 
state the facts on which he imputes a liability to the 
person so cited. (1912) 15 Oudh Cas 804 (308, 309). 

[3] Application of plaintiff to implead another defen- 
dant on allegation found in written statement of de- 
fendant — Held he should be impleaded. (Yol 21) 1934 
Oudh 347 (348). 

[4] A Court may, in the exercise ofits discretion, add 
a party to a suit upon his own application. (1880) 13 Cal 
90 (95). 

[5] Where a person applies to be made a party to a 
suit what the Court ought to see is whether there is 
anything which cannot be determined owing to his 
absence or whether he will be prejodioed by his not 
being joined as a party. (Yol 16) 1929 Mad 291 (298), 

[6] A Court cannot pass a decree against a person, 
against whom the plaintiff does not seek relief, and who 
is joined as a defendant on bis own application. 
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position and that of a person who is joined without 
any such application are very difierent, in that tbo 
lormer has to make out a 'grinia facie case before the 
plaintiff can be asked to meet it. (Vol 7j 1920 Kag 216 
(218) ^ (Vol 5) 1918 Cal 909 (909, 910). 

[7] Application to be added as plaintiff — Court can- 
not dismiss suit first and then dismiss application on 
ground that there was nothing pending before it to 
which party could be added. (Vol 28) 1941 Mad 79 (81). 

[8] Court can allow a party to be added on condition 
that he can only intervene at a particular stage in the 
suit and cannot question orders passed before he applied. 
(Vol 18) 1931 Cal 680 (580) : 58 Cal 801. 

[9] Prayer to bo made co-plaintiff — On rejection 
applicant cannot ask the application to he treated as 
one under 0. 22, E. 10. (Vol 4) 1917 Cal 627 (628). 

5. Proper and necessary parties. — [1] A person 
would be a necessary party if he ought to have been 
joined, that is to say, in whose absence no effective de- 
cree can be passed at all. (Vol 28) 1941 F 0 16 (28) : 
1940 F C E 110 ; ILE (1941) Kar F 0 72 (FO) ^ (1912) 
17 Cal W N 835 (838, 839) ^ (Vol 30) 1943 Lab 252 
(263) (Vol 28) 1941 Lali 120 (122) : ILE (1940) Lali 
745 (Vol 21) 1934 Nag 228 (229). 

[2] Necessary party not joined — Action cannot 
proceed. (Vol 21) 1934 Pat 106 (107). 

[3] Necessary parties not on record — Decree passed 
in ignorance of the fact is void against them and wholly 
void if interests are inseparable. (Vol 13) 1926 Blad 991 
(992) ^ (Vol 3) 1916 Mad 828 (829). 

[4] A suing B for house rent— G, purchaser of house, 
applying for making him defendant — G is necessary 
party. (Vol 16) 1929 Oudh 148 (148). 

[5] Suit by Hindu father in his own capacity for 
declaration of his title to certain land — Sons are 
necessary parties. (1913) 20 Ind Cas 262 (263) (Cal). 

[6] Property in receiver’s possession likely to be 
affected by result of litigation — Eeeeiver is necessarv 
party. (1911) 15 Cal W N 64 (66). (Vol 19) 1932 
All 382 (382) ! 54 All 532 (Judgment-debtor "declared 
insolvent before date of decree — Official Eeeeiver is 
necessary party to proceedings in appeal,* ^ (1909) 10 
Cal'L Jour 23 (24). (Vol 13) 1926 Lah 696 1696). 
(Appeal by claimant of property sold by Eeeeiver as 
belonging to insolvent — Eeeeiver is a necessary party.) 

(Vol 10) 1923 Mad 144 (146, 147) : 47 Mad 47, 

[7] The general rule is that, if several persons have 
a joint right of action all must join in suing. (Vol 9) 
1922 Mad 317 (318). (Co-trusfeecs.) (Vol 3) 1916 Pat 
44 (45) : 1 Pat L Jour 437, (All members of endow- 
ment committee should sue for x'emoval of trustee.) 

[8] Eeeeiver is not a necessary party where no at- 
tempt is made to interfere with his right to property 
entrusted to his care and he has no possession. (Vol 22) 
1935 Gal 15 (16). 

[9] A joint promisor is a necessary party in a suit by 

the co-promisor against promisee. (Vol 15) 1928 Sind 16 
(16) (1881) 6 Cal 815 (826) 4* (Vol 17) 1930 Mad 714 

(716, 717). (Several persons simultaneously entering into 
-contract with A and agreeing to work together and to 
divide profits in certain proportions — One of them suing 
A for account but not impleading others — Suit is bad 
because others also are necessary parties.) 

[10] Other persons held to be necessary parties. (Voi 
1) 1914 Mad 341 (849). (Sait for declaring right to dam 
stream in Malabar — Jenmis are necessary parties.) 

(1912) 39 Cal 881 (883, 884), (Transferee of property 
sold in execution is a necessary party to reverse the SHle 
if the proceedings have been commenced after tbe 
tratisfer.)4t(1900) 27 Cal 493 (499). (Suit for declaration 
against attaching creditor that property is not liable to 
Attachment — All attaching creditors are necessary 


parties.) 4* (1886) 13 Cal 153 (162). (Suit to set aside 
order for rateable distribution — All persons interested 
in distribution am necessary parties.) 4* (1910) 11 Cal L 
Jour 461 (469). (Suit for construction of %vill — Eepre- 
sentatives of all original trustees are necessary parties.) 
4* (Vol 21) 1934 Lah 366 (368) : 15 Lah 807. (Suit for 
declaration of rights in shamiiat — All proprietofs are 
necessary parties.) 4* (Vol 20) 1933 Lah 901 (904) : 15 
Lah 9. (Adjudication of joint family carrying on busi- 
ness as insolvent and property vesting in Official As- 
signee — Suit against OfSioial Assignee by widow having 
right of maintenanee challenging necessity for incurring 
debts — Creditors are also necessary parties.) 4* (Vol 4) 
1917 Lah 402 (403). (Suit to declare marriage of Hindxi 
minor invalid — Both parties to marriage are neces- 
sary parties.) 4* (Vol 20) 1033 Mad 664 (667). (Suit to 
eject defendant from site — Defendant pleading that 
permission was granted by Municipal Council — Latter 
is necessary party.) 4« (Vol 12) 1925 Mad 761 (761). 
(Malabar law — Maintenance suit on basis of tecr deed 
— Karnavan is necessary party.) ^ (Vol 10) 1923 Mad 
81 (82). (Eegistration suit — Executants though minors 
are necessary parties.}4‘(Vol 1) 1914 Mad 272 (273, 274): 
38 Mad 837. (Madras Bent Eecovery Act (8 [VIII] of 
1865), S. 39 — Suit to set aside rent sale — Person at 
whose instance sale was brought about is’ not necessary 
party — Decree-holder is necessary party.) 4(1884) 7 Mad 
428(429). (PlaintiS suing karnavan of his tarwad for in- 
crease in rate of maintenance — All members of tarwad 
must be joined.) 4 (1866- 68) 3 Mad H C E 134 (135). 
(Suit to compel vendor to procure transfer to vendee’s^ 
name of registration of property sold — Registering 
Officer must be made party.)4<(yoll2)1925 Nag 288 (288, 
289). (Creditor of manager of joint Hindu family suing 
after manager’s death — All members must be impleaded 
in the suit if family properly is to be bound by the decree.) 

[11] Person remotely or indirectly interested is not 
necessary party, (1913) 17 Cal W N 835 (839) 4* (Vol 
10) 1923 All 11 (12), (Occupancy holding— Eival claim- 
ants — Landlord* is not necessary party.) 4 (Vol 11) 
1924 Cal 977 (979). (In a suit for jxossession by one 
landlord against another the tenants in occupation of 
the land need not necessarily be joined as defendants.) 
4» (Vol 7) 1920 Cal 525 (526). (Appeal by secured cre- 
ditor — Eeeeiver impleaded — Other creditors need 
not be joined.) 4 (1912) 15 Cal L Jour 225 (226). (Suit 
for damages for trespass — All persons aggrieved are 
not necessary parties.) 4 (1911) 15 Gal W N 244 ^246). 
(Non-opposing creditor in lower Court not necessary 
party in appeal by insolvent.) 4 (Voi 15) 1928 Mad 
978 (979). (Suit on mortgage — A claiming to be 
adopted son of plaintifi’s husband and seeking to be 
joined as party — A is not a necessary party.) 4 (Vol 
14) 1927 Mad 82 (83). (Alienation by mother — Suit 
to set it aside against some of the alienees compro- 
mised — Such abenees are not necessary parties.) 4 
(Vol 11) 1924 Mad 830 (831). (Creditors opposing 
claim of another creditor before Official Eeeeiver — 
Creditor on failure appealing — Official Eeeeiver is 
not necessary party in appeal.) 4 (Vol 8)1921 Mad 
557 (558) : 44 Mad 43. (Suit under S. 65, Ma ras 
Bstat^ Land Act, to obtain patta from landlord — 
Landlord alleging to have already issued new patta 
to another, bo that he was not bound to issue new patta 
to plaintifi unless latter took steps under S. 146 — 
Previous grantee of patta is not necessary party.) 4 
(Vol 2) 1915 Mad 1203 (1203). (Suit on mortgage — 
Auction-purchaser of rights of mortgagor effectively 
representing mortgagor — Original mortgagor is nofc 
necessary party.) 4 (Vol 2) 1915 Mad 157 (168), (Minor 
not necessary party in suit for appointment of guardian.)' 
4 (Vol 15) 1928 Nag 66 (66). (Suit by unsuccessful 
objector under 0. 21, B. 63 — Auction-purchaser in 
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possession — Decree-holder is not a necessary party.) ^ 
(Vol 13) 1926 Oudli 422 (423). (Suit by one lessee 
against another for possession — Landlord is not neces- 
sary party.) ^ (Vol 9) 1922 Pat 9 (11). (Suit by lessee 
of zamiudar against tenant — Suit about fishing right 
— Eamindar is not a necessary party.) ^ (1921) 59 Ind 
•Oas 292 (295) (Pat). (Person in possession suing for 
declaration of title and confirmation of possession — 
Third person alleged to be interested in land in suit 
not impleaded — Defendant having no title or posses- 
sion — Suit is not liable to be dismissed because of 
non-joinder.) *5 (Vol 26) 1939 Bang 185 (186). (Con- 
veyance of immovable property in favour of sons — 
Father depositing conveyance to secure loan — Suit 
against father on loan — Sons are not necessary or 
proper parties.) 4) 1917 Low Bur 41 (42). (Unad- 
ded parties having no defence whatever — It is not ab- 
solutely necessary to join them by amending plaint.) ^ 
(1911) 10 Ind Cas 779 (779) (Low Bur). (Agent or bena- 
midar for another — Not necessary party.) 

[See also (Vol 5) 1918 P 0 49 (50) (PC). (Practice of 
adding unnecessary parties condemned.)] 

[12] Suit under S. 92 — Alienee from trustee is not 
necessary party. (1911) 5 Sind L E 103 (104) ^ (Vol 5) 
1918 Cal 5 (7) (S BJ ^ (Vol 19) 1932 Bang 132 (135) : 
10 Bang 342. 

[13] Suit by legatee against executor de son tort in 
possession of sufiicient assets — Personal representatives 
are not necessary parties. (Vol 9) 1922 Mad 457 (462, 
472) : 46 Mad 190. 

[14] Defendants sued as trespassers stating that they 
act as per Village Panehayat’s resolution — PlaintiS 
■can continue suit and show that Panchayat’s act is 
nlira vires^ Without deciding question of ultra 'uires, 
•Court cannot dismiss suit for not joining Panchayat 
.as defendant. (Vol 31) 1944 Nag 130 (131): 1 L B (1944) 
Nag 687. 

[15] Suit under S. 77, Begistration Act — Begister- 
ing offioer is not necessary party. (1884) 8 Bom 269 
(271). 

[16] A defendant who is not a necessary party and 
■who has no interest in the subject-matter of tbe suit 
cannot contest it. (Vol 12) 1925 Lah 65 (66), 

[17] A person would be a proper party to be implead- 
•ed if his presence is necessary for an effectual or com- 
plete adjudication. (Vol 28) 1941 F C 16 (28) : (1940) 
F 0 R 110 : I L B (1941) Kar F C 72 (F 0) ^ (Vol 
14) 1927 All 315 (315). (Suit relating to immovable 
property — - Persons not interested in. suit property, but 
appearing in Record of Rights are proper parties.) ^ 
‘{Vol 30) 1943 Lah 252 (253) ^ (Vol 28) 1941 Lah 120 
(122) : I L R (1940) Lah 745 >5 (Vol 24) 1937 Mad 
200 (207). 

[18] Person having interest in the result of suit and 
having right to ask Court’s assistance is proper party. 
(Vol 12) 1925 Cal 1257 (1258). 

[19] Addition of parties — A person may be added 
,as party where his presence is necessary to enable 
Court effectually and completely to adjudicate upon and 
-Settle all questions involved in suit and not merely 
those between parties. (Vol 27) 1940 Mad 225 (227j. 
(Person may be impleaded as defendant even if he 
-counter-claims against plaintiff.) 

[20] Full and final adjudication possible between 
-existing parties of all questions involved in suit — 
Court has no jurisdiction to add parties in such case. 
^VoV21) 1934 Nag 228 (229). 

[21] It is not necessary that any relief should be asked 
against person to be added as party, (1890) 13 Mad 32 
(33). 

[22] Person having present interest in suit can alone 
•be ed^ed as party. (Vol 22) 1935 Mad 394 (396). 


[23] Fact that person financing litigation may be 
affected by result of suit is no reason ^for allowing him to 
be added as party. (Vol 22) 1935 Mad 394 (396). 

[24] Persons held to be proper parties. (Vol 28) 1941 
F C 16 (22, 28) : 1940 F G B 110 : I L B (1941) Kar 
F 0 72 (FO). (Suit involving question of validity of 
statute affecting scope of executive authority of Province 

— Advocate-General is proper party.) (Vol 20) 1933 
Cal 477 (479). (Lease settled by plaintiff with two per- 
sons for definite period — . Sale of jote for arrears of rent 
and purchase by son of one of lessees— Suit for kbas pos- 
session after expiry of period resisted by person alleging 
to be lessee from original lessee on ground that lease 
granted to original person had not determined— Purcha- 
ser and original lessees are not necessary parties but 
only proper partie3.)*J‘(Vol 14) 1927 Cal 352 (353). (Sub- 
ject of land acquisition, wakf property — Reference under 
S. 18, Land Acquisition Act, for determining valuation 
—Trustees can be added as parties.)ti((Vol 4) 1917 Cal 
330 (343). (The under-raiyats of plaintiff in a suit for 
declaration of his status as tenant are proper though not 
necessary parties.)'J'(Vol 2) 1915 Cal 771 (773). (Trans- 
feree of property pending suit.) * (1912) 16 Cal L Jnur 
381 (382, 383). (Suit for declaration that plaintiff was not 
tenure-holder but raiyat — Court adding persons record- 
ed as raiyats, as defendants — Latter held were proper 
parties.) >j&(1910) 12 Cal L Jour 452 (456), (Appeal 

against order under S. 36, Provincial Insolvency Act 

Receiver is proper party.) 'l‘(Vol 21) 1934 Lah 328 (328.) 
(Pro-note in favour of liquidated Bank endorsed in favour 

of another — Suit by latter against original debtor Bank 

under liquidation is proper party .)«‘(Vol 16) 1929 Lah 
753 (759) : 11 Lah 325. (Suit by administrator against 
one heir who acted as executor de son tort for account 
of profits — Other heirs though not necessary are proper 
parties.) ©(Vol 24) 1937 Mad 338 (339). (4 attaching 
joint family property of minor in execution of money 
decree— Suit by grandmother of minor for maintenance 
claiming charge on same property — Pending suit, sale by 
minor’s guardian of some property to A to avoid court 
sale — A held to be proper party .)©(Vol 22) 1935 Mad 
353 (353). (Suit for possession by purchaser against 
vendor — Third party alleging that vendor is not entitl- 
ed to whole property is proper party.)©(Vol 19) 1932 
Mad 31 (32).^ (Application by Karanvan to withdraw 
appeal— Application not made houa Junior mem- 
bers may be added as appellants.) ©(Vol 16) 1929 Mad 
443 (445,447.) (Meeting of Taluk Board convened for 
electing member but adjourned by majority — Minority 
declaring adjournment illegal and electing plaintiff— 
Government withholding notification of his election in 
Gazette — Plaintiff suing District Board and its President 

for declaration that he was duly elected member 

Government is proper party.) © (Vol 16) 1929 Mad 268 
(270). (Suit by benamidar — Beal owner can be made 
party, if necessary.) ©(Vol 10) 1923 Mad 521 (522). 
(Suit ^ against Hindu widow — Adoption of plaintiff in 
question^ — Reversioner applying to be made a party — 
Application lies The reversioners are proper parties.) 
©(Vol 2) 1915 Mad 517 (517, 518, 519). (Alienation of 
trust property— No d^ree for possession, or for declara- 
tion. can be passed against alienee — Alienee is a proper 
party, but is not necessary party.) ©iVol 31) 1944 Nas 
313 (314) : I L B _ (1945) Nag 427 (Suit for amount 
due on rateable distribution — All decree-holders are 
proper parties.) © (Vol 28) 1941 Nag 178 (179). (Beal 
owner oan apply tobe joined as party to suit instituted by 
benamidar after benamidar’s death.) © (Vol 24) 1937 
Nag 121 (121, 122) : I L E (1937) Nag 366. (Sait 
against father on mortgage of joint family property 

— Application by son to be joined as party — Son is 


not necessary party 
1937 Oudh 229 (232), 


but proper party.) © (Vol 24) 
(Suit under S. 92, for framing of 



{O, 1 H. 10] 


[THE CODE OP] CIVIL PEOCEDURE, 1908 


849 


0. 1 R. 10 (contd.) 

scheme — Close relation of person creating trust not only- 
beneficiary but also entitled to some voice in manage^ 
ment of trust property and also possessing necessary 
educational qualification to become trustee, applying to 
be made defendant to scheme suit — Such person is 
proper party.) 4»(Vol 23) 1936 Rang 241 (241). (Suit for 
recovery of possession of land — Defendant claiming pos- 
session as tenant of another person — Such person may 
be proper party to suit — His predecessor-in-tiie can 
never to be proper party ) '3&(Yol 14) 1927 Rang 192 
(192) : 5 Rang 159. (Administration suit by heirs — 
Person claiming as an adopted son of the deceased can 
be joined as party.) (Vol 12) 1925 Sind 195 (200) : 19 
Sind L R 220. (Advocate-General is proper though 
not necessary party to suit to set aside trust.) 

[25] Persons held to be not proper parties. (Vol 16) 

1929 Bom 353 (354) : 53 Bom 598 (In suits for com- 
pelling registration third parties cannot be added as 
parties.) (Vol 12) 1925 Oal 1257 (1257). ('^uit under 

S. 77, Registration Act — Person claiming title under a 
prior sale in his favour by the alleged executant is not 
a proper party .)i5'(Vol 13) 1926 Nag 67 (68). (Attaching 
creditor intending to challenge the validity of mortgage 
should not he added.) ^ (Vol 20) 1933 Pat 269 (260). 
(Mukarrari tenure — Mukarrari granted by zamindar to 
plaintifi — Record of rights showing priest as holding 
under zamindar — Dispute as to right to nominate village 
priest between plaintifi and zamindar — Suit is not bad 
by non- joinder of general public.) 

6. Partnership suits. — [1] All members of a part* 
nership are necessary parties in a suit for dissolution of 
partnership. (Vol 30) 1943 Lah 252 (253) (Vol 1) 1914 
Gal 132 (132) * (Vol 25) 1938 Mad 151 (153) * (Vol 17) 

1930 Mad 714 (716), (Suit for accounts.) fi»( Vol 22) 1985 
Pat 456 (457) © (Vol 12) 1925 Sind 181 (182) : 17 Sind 
L R 324ii«(Vol 9) 1922 Sind 13 (14) : 15 Sind L R 162. 

[2] Suit for dissolution of partnership — All heirs of 
deceased partner must be joined. (Vol 14) 1927 Mad 491 
(493) * (Vol 4) 1917 Mad 197 (198). (Suit for accounts 
of partnership.) 

i8ee also (Vol 12) 1925 Mad 347 (347). (The applica- 
tion, to be impleaded, by a son of deceased defendant in 
suit for dissolution of partnership, if out of time on 
account of amendment of Limitation Act, must be 
allowed).] 

[3] Suit for account by partner against representa- 
tives of deceased partner — Receiver of deceased 
partner’s estate is necessary party. (1910) 7 Ind Gas 75 
(76) (Cal). 

[4] Partnership — Suit for dissolution — Person who 
together with the firm forms a superior partnership is 
not a necessary party. (Vol 14) 1927 P G 70 (71) (PG). 

[5] Suit for dissolution of partnership — Sub-partners 
are not necessary parties, (Vol 4) 1917 Mad 267 (268), 

[6] Dormant partner is not necessary party to suit 
on contract with other partners. (Vol 3) 1916 Mad 926 
(926). 

[7] Suit for taking partnership amount — Sons of 
plaintifi who are members of joint family with their 
lather are not necessary parties. (1910) 4 SindL R 2 8). 

[8] Suit to recover debt due to partnership — All 
partners should be made parties. (Vol 10) 1923 Mad 85 
(85). 

[9] Administration Suit and a suit for accounts of 
partnership between deceased and executor can be 
joined — Other partners are not necessary parties. 
(Vol 14) 1927 Bom 470 (472, 473) ; 51 Bom 800. 

[10] Suit by partner against other partner for dissolu- 
tion of partnership and for damages for breach of con 
tract against agent of firm — Plaintifi held was not en- 
titled to sue in his own name in respect of breach of 


contract in absence of allegation of collusion by agent 
with other partner. (1904) 27 Mad 80 (83). 

[11] Suit on pro-note in favour of firm — All members 
of firm are proper parties. (1912) 11 Mad L Tim 246 
(247). 

[12] Suit for partnership accounts — Defendant 3 
not recognised by plaintifi as partner but impleaded be- 
cause in previous litigation defendant 1 alleged him 
(defendant 3) to be partner — Suit is not bad for mis- 
joinder of parties. (Vol 11) 1924 Pat 65 (65, 67), 

[IS] In suit by third party against partnership whe- 
ther receiver appointed in dissolution suit is necessary 
party depends upon whether receiver’s possession or 
jurisdiction of Court appointing receiver is disputed. 
(Vol 7) 1920 Sind 58 (58) : 14 Sind L R 171. 

[14] Refusal by partner to join in suit as plaintifi — 
He should be made a defendant, (Vol 12) 1925 Lah 604 
(505). 

7. Partition suits.— [1] Suit for partition — All 
persons interested are necessary parties. (Vol 27) 1940 
All 399 (400) ^ (1911) 35 Bom 393 (395) ^ (Vol 13) 
1926 Cal 741 (742). (Also in appeal.) * (Vol 80) 1943 
Lah 252 (253), (All co-sharers are necessary parties.) © 
(Vol 14) 1927 Lah 189 (189). (Do.) * (Yol 7) 1920 
Oudh 173 (175) : 23 Oudh Gas 62. (Interested parties 
should be joined either as plaintifis or as defendants.) 

[2] Suit for partition — Mortgagee of undivided share 
should be addt»d as party if extent of mortgagor’s share 
is in dispute. (Vol 27) 1940 Cal 284 (285) : I L R (1940) 
2 Oal 37 >5 (Vol 4) 1917 Cal 184 (185) : 44 Gal 28. 

[3] Suit for partition between two branches of Hindu 
family — Necessary parties are heads of each branch— 
All members of two branches need not be impleaded, 
(Vol 19) 1982 Lah 641 i642, 643) : 13 Lah 483. 

[4] Partition suit— Alienees of joint family property 
can be added as defendants at the instance of a party 
other than alienor. (Vol 17) 1930 Mad 913 (913). 

[5] Partition suit — Commission issued for taking 
accounts of family property — Worshippers of certain 
temple applying to be made parties, alleging that certain 
fund was held by family in trust for deity, should be 
added as parties, (Vol 18) 1931 Mad 357 (359, 861). 

[6] Compromise in partition suit breaking down — 
Simple mortgagee subsequent to suit of share of party to 
partition suit is not necessary or proper party to parti- 
tion suit. (Vol 21) 1934 Mad 485 (488, 489). 

[7 1 Partition suit — Sale of property held and con- 
firmed in execution of mortgage decree pending such 
suit— Pureha'-er should be allowed to come in as party. 
(Vol 18) 1931 Oal 594 (596). 

[8] Suit for partition— Co-sharer vendor is not neces- 
sary party but is, proper party. (Vol 10) 1923 Pat 162 
(162). 

[9J Partition suit— Persons not having present right 
to share are not necessary parties. (Vol 10) 1923 Oal 
221 (222, 223) 49 Oal 1043. 

[10] Suit for partition — Persons interested in some 
properties not impleaded — Decree in respect of other 
properties is not barred, (Vol 12) 1925 Oal 764 (758). 

[11] Tenant under owner of half share of proprietary 
title suing for partition — Owner of other half share 
alone mode defendant — Plaintifi landlord, though not 
necessary party is proper party, (1910) 7 Ind Cas 382 
(384) (Oal). 

8. Pre-emption suits — [1] • Suit for pre-emption 

Vendor is not necessary party. (Vol 30) 1943 Lah 252 

(253) * 1910) 32 All 14 (17) * (1904) 26 All 649 (553). 

[2] Pre-emption suit — Vendor is necessary party if 
without his being impleaded point in dispute cannot be 
decided. (Vol 29. 1942 Oudh 366 (368). 

[3] Subsequent vendee is a necessary party in pre- 
emption suit. (1913) 35 All 385 (386). 


850 


[THE CODE OP] CIVID PHOCEDUBE, 1903 


[0. 1 B, 10} 


0. 1 R. 10 (contd,) 

[4] Vendee mortgaging property after sale — Mort- 
gagee is not necessary party in suit for pre-emption* 
(1912) 13 Ind Cas 647 (647, 648) (Lah). 

[5] Pre-emption — Landlords petitioning under 
S. 26 (f), Bengal Tenancy Act, are proper parties to pro- 
ceedings for setting aside sale. (Vol 21) 1934 Cal 795 
(795). 

9. Suits for rent. — [1] A trustee of temple pro- 
perties cannot sue singly for rent without making other 
co-trustees parties to the suit. (Vol 1) 1914 Mad 119 
(119)»J'(Vol 4) 1917 Mad 698 (699). (Suit by two trustees 
— Others made defendants— Suit is not bad.) 

[But see (Vol 11) 1924 Rang 201 (202). (Suit by one 
00 -trustee for rents is tenable.)] 

[2] Suit for profits of land — All co-sharers are neces- 
sary parties. (Vol 3) 1916 Pat 267 (268) : 1 Pat L 
Jour 573 (P B) * (Vol 9) 1922 Nag 164 (165) ; 18 Nag 
LB 39. 

[3] Bent suit — Tenant pleading title of third person 
— ^Latter is not necessary party, (Vol 3) 1916 Cal 484 
(485)*(Voll4) 1927 Gal 340 (342). (Rent suit— Addition 
should not be made so as to convert the suit into one of 
title.)»P(1882) 8 Cal 238 (240). 

[4] Bent suit — Tenant mentioning third party to 
whom he bad paid rent with landlord’s consent — Third 
person should be added as party. (1913) 19 Ind Oas 473 
(474) (Lah). 

[5] Bent suit — Person claiming to be landlord should 
be added. (1940) 21 Pat L Tim 329 (330). 

[See also (Vol 6) 1919 Cal 589 (590). (In a suit 
between landlord and tenant for rent, a third person, 
who once claimed to be the rightful owner need not be 
made a party.)] 

[6] Bent suit by landlord — Third party, alleging 
holding to have been transferred to him with landlord’s 
consent, should be joined as party, (Vol 17) 1980 Pat 
323 (323, 324) ; 10 Pat 90. 

[7] Bent suit— Claim by intervener alleging purchase 
of holding to be added as party — Statutory recognition 
taking effect after institution of suit — Court even then 
must add intervener as party. (Vol 24) 1937 Pat 49 (49). 

[8] Cosharer landlord can sue to recover his share of 
rent when there has been separate collection in respect 
of that share. (Vol 4} 1917 Cal 30 (30) « (1892) 19 Cal 
610 (614). 

[9] A cosharer landlord who has no right to separate 
collection cannot maintain a suit for rent without join- 
ing his other cosharers in the suit. (Vol 4) 1917 Pat 
506 (506)«<(1883) 5 All 40 (41)4<(1893) 20 Oal 107 (110) 
*(1879) 4 Cal 89 {90)ii«(1910) 12 Cal L Jour 267 (268). 

[10] Bent suit— A person who alleges to be transferee 
from a co-sharer landlord, hut who is not recognized as 
such by the plaintifis-proprietors, cannot be joined in a 
rent suit against the wishes of the plaintiffs. (Vol 13) 
1926 Pat 519 (520). 

[11] Suit for enhanced rent against tenant for excess 
land — All cosharer landlords must join. (Vol 12) 1925 
Bom 642 (543) ® (1879) 4 Cal 96 (101, 103) (F B). 

[12] In a suit for assessment of rent, the other 
cosharers are not ordinarily necessary parties. (Vol 16) 
1929 Cal 90 (90). 

^ [13] Bent suit — Some heirs of deceased tenant not 
joined — Suit is not bad for non- joinder and is main- 
tainable. (Vol 12) 1925 Cal 1066 (1058):53 Call97 (FB). 

[See (Vol 8) 1921 Oal 81 (1) (81) : 48 Cal 518. (Suit 
for rent against heirs of deceased tenant — Persons in 
actu^ possession made defendants — Claim relating to 
rent accrued due during their time — Non-inclusion of 
oth^ heirs does not vitiate suit.) ^ (Vol 6) 1918 Cal 433 
(433, 434). (Suit for recovery of rent against one heir of 
original tenant — Remaining heirs can be added as 
although not necessary parties.)] 


[14] Suit for entire rent against heirs of one co- 
tenant — Other tenant is not necessary party. (Vol 10) 
1923 Cal 615 (618). 

[16] Suit for rent — Tenant’s mortgagee is not neces- 
sary party. (Vol 3) 1916 Mad 967 (1) (967). 

[16] If all the tenants of a holding are not made 
parties to a rent suit, the decree obtained will not be 
rent decree but will be a money decree, (Vol 7) 1920 
Pat 206 (207). 

lil Suits on negotiable instruments. — [1] Suit 
by manager of joint Hindu family on promissory note 

— Other members are not necessary parties. (Vol 9) 
1922 Bom 281 (283) : 46 Bom 358. 

[2] Promissory note executed in favour of Jf — 
Minor sons of M suing on note by their mother M as 
next friend — Suit held was not maintainable unless M 
herself was plaintiff. (1910) 33 Mad 115 (116). 

[3] Promissory note — Suit on — Person becoming 
entitled to certain amount due under note — He should 
be joined either as plaintiff or as defendant — Suit by 
payee alone is not properly constituted. (Vol 29) 1942 
Oudh 202 (203). 

[4] Application by endorser to be joined as co-plain- 
tiff in suit by endorsee on promissory note — Allegation 
that applicant endorsed it only for collection — Appli- 
cant is proper party. (Vol 21) 1934 Sind 182 (183). 

11. Suits for specific performance. — [1] Suit for 
specific performance of contract — General rule is that 
a stranger to the contract cannot be sued upon it. Only 
the parties to the contract are necessary parties. (Vol 
30) 1943 Bom 27 (29) * (Vol 5) 1918 Mad 681 (687) : 
40 Mad 365. 

[2] Under a single contract to convey land to several 
persons it is not open to some of the joint contractees to* 
enforce specific performance of the contract. (1897) 24 
Oal 832 (833). 

[3] Suit for specific performance — Agreement by 
father to seU land held in jama — Father in conjunction 
with son selling part of jama in contravention of con- 
tract — Father dying pending suit — Son is necessary 
party. (Vol 16) 1929 Cal 667 (669). 

[4] Suit for specific performance of agreement to sell 
— Persons in possession of property and claiming adver- 
sely to vendor and person attaching properly are 
necessary parties, (Vol 30) 1943 Bom 27 (29). 

[5] Suit for specific performance of agreement to sell 

— Subsequent purchaser in possession with notice of 
previous agreement is necessary party. (Vol 7) 1923' 
Mad 933 (934). 

[6] Conveyance of land by H to A not registered nor 
A put into possession — Suit by A for possession on 
declaration of title or for specific performance of con- 
tract — C holding kabaJa from B is necessary party.. 
(Vol 6) 1919 Cal 477 (478). 

[7] Suit for specific performance of a contract to sdl 

— Property agreed to be sold mortgaged to a third 
person — Vendor denying validity of mortgage — Mort- 
gagee can be made a party defendant. (Vol 13) 1923 
Mad 597 (599, 601). 

[8] Contract for sale of immovable property — 
Tenants in possession are not necessary parties. (Vol 4) 
1917 Mad 533 (534). 

12. Suits by co-owners. — [1] Suit by menabef 
of Hindu joint family for debt due to family firm — Suit 
held not maintainable without joining other members 
of family. (1886) 8 All 264 (266). 

[2] In a suit by a member of a joint Hindu family, 
for a declaration that certain properties are not liable to 
be attached m execution of a decree obtained by a third 
person against another stranger, the other members are* 
proper but not necessary parties, (1909) 9 Cal L Joni; 
623 (630). 
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[3] Suit by manager of joint Hindu family — Other 
members of family are not» necessary parties. (1911) 33 
All 272 (278):38 Ind App 45 (P 0) * (Vol 9) 1922 Bom 
354 (355) : 46 Bom 1022 (Rent note to jagirdar — Junior 
members of family need not be made parties to suit by 
Jagirdar on the note.)'J'(Vol 5) 1918 Mad 1044 (1044) ® 
(1912) 35 Mad 685 (690) ^ (1892) 15 Mad 19 (22) 
(Karnavan can sue alone for tar wad property.) (Vol 16) 
1929 Pat 741 (742) : 8 Pat 788. 

[4] A manager of a joint family can sue on a con- 
tract entered into by him, in his own name without 
impleading the other members as parties to the suit. 
(1912) 1912 Pun L R No. 30 p. 102 (103) : 1911 Pun 
Re No. 71. 

[5] Member of joint Hindu family who is named as 
creditor in bond can sue alone — Other members even 
if necessary could be joined as defendants. (Vol 14) 1927 
Lah 129 (1) (129). 

[6] Plaintiff failing to join his co-sharer is not en- 
titled to declaration of exclusive rights to property in 
suit. (Vol 1) 1914 Cal 215 (216). 

[7] Suit by owner of one-half of village for declara- 
tion that principal defendant was neither superior nor 
inferior proprietor of village — Suit is not bad if mort- 
gagee in possession of remaining half is impleaded as 
defendant. (Vol 2) 1915 Oudh 224 (226). 

[8] Suit to eject tenant — All co-sharers must join in 

suit. (1879) 4 Gal 961 (962, 963) (1911) 8 All L 

Jour 272 (274) (Ejectment suit by one of three co- 
sharers in a house, against the tenant of the house and 
together with the remaining two co-sharers as defen- 
dants is not bad for non-joinder). 

[9] In suit for ejectment of trespasser, all joint 
owners are not necessary parties. (Vol 20) 1933 Lah 999 
(999)'i<(Vol 17) 1930 Cal 113 (126) : 57 Cal 170*(Vol 13) 
1926 Lah 645 (1) (545) (Vol 13) 1926 Mad 809 (809) 
® (Vol 12) 1926 Mad 63 (64) ^ (Vol 4) 1917 Mad 373 
(373) (Suit against trespasser for injunction). 

[10] Suit for ejectment— Co-trespassers are necessary 
parties. (Vol 16) 1929 Cal 669 (670). 

[11] Plaintiffs sning defendants as trespassers — A 
alleging himself to be co-sharer with plaintiffs and sir 
holder of suit lands — Defendants alleging to hold as 
sub-tenants of sir of .4 — A held should be made defen- 
dant. (Vol 30) 1943 Oudh 316 (315). 

[12] In a suit for possession of land, an assignee 
•j^endente Ute is not a proper party as he would be bound 
by the decree in the suit. (1909) 36 Cal 676 (689). 

[13] In a suit by one beneficiary against a trustee for 
breach of trust, other beneficiaries need not be joined as 
parties. (1909) 32 Mad 490 (506) (P B). 

12a. Suits relating to easements. — [1] Suit by 
plaintiff, one of dominant owners, for removal of alleg- 
ed obstruction to right of easement — Other dominant 
owners not aggrieved by such obstruction need not join 
with plaintiff in his suit as they are not necessary 
parties to it, (Vol 24) 1937 Cal 865 (358). 

[2] Suit to establish easement — Owners of servient 
tenement not resisting plaintiff’s right are not necessary 
parties. (Vol 13) 1926 Cal 1201 (1201) © (Vol 20) 1933 
Cal 882 (883); 60 Cal 1072®(Vol 13) 1926 Cal 462 (463) 
* (Vol 13) 1926 Cal 92 (94) * (Vol 12) 1925 Cal 1138 
(1138, 1139)ii«(Vol 11) 1924 Pat 303 (304). 

[But see (1910) 14 Cal W N 16 (18). (A decree on 
easement suit, when all the servient owners are not 
parties to the suit, cannot be passed.)] 

13, Government. — [1] Grant of fishery rights by 
Government to gramattars — Suit by mirasdars for 
deplaration of their exclusive rights to fishery — Govern- 
taent is necessary party. (Vol 5) 1918 Mad 622 (623). 

[2] Suit under S. 36, Bengal Public Demands Re- 
covery Act— Secretary of^State certificate holder — He 


is necessary party. (Vol 30) 1943 Cal 114 (118) : I L R 
(1943) 1 Cal 22. 

[3] Suit against Municipality for declaration that 
plaintiff is owner of vacant site — Municipality setting 
up title in Government — Site given to Municipality for 
Municipal purposes — Government is necessary party. 
(Vol 24) 1937 Mad 641 (642). 

[4] Statute sought to be declared as ultra vires — 
Secretary of State is not necessary party in all oases. 
(Vol 13) 1926 Mad 836 (838) : 60 Mad 34. 

[5] Suit for declaration that Collector’s appointment 
of defendant as Karnam is wrongful — Collector is proper 
party. (Vol 21) 1934 Mad 29a (294). 

[6] Suit by tenant of ghatwali land against ghatwal 
for declaration of occupancy rights in land — Secretary 
of State is not necessary party though he may be 
proper party. (Vol 3) 1916 Cal 825 (826). 

[7] In a case of dispute about the right of irrigation 
from a private watercourse of a canal where no relief 
is ashed against Government the latter is not a neces- 
sary party. (Vol 6) 1919 Lah 119 (120). 

[8] In a suit under the Bengal Excise Act (7 [VII] of 
1868) for setting aside the sale, the Secretary of State had 
been represented by the Collector in the lower Courts 
but the appellant did not join him as a party in appeal. 
Held^ the Secretary of State was not a necessary res- 
pondent. (1898) 25 Cal 833 (844) : 25 Ind App 151 
(P 0). 

[9] Certificate sale under Bihar and Orissa Public 
Demands Recovery Act — Secretary of State is not neces- 
sary party to suit by non-eertifieate debtor for recovery 
of property. (Vol 22) 1935 Pat 6 (9) : 14 Pat 2426&(1909) 

1 Ind Cas 313 (314) (Cal). 

[10] In a suit by plaintiff merely for declaration that 
his title and possession are not affected by the certificate 
sale, it is not necessary to make the Secretary of State 
a party to the suit when he does not seek to set aside 
the sale. (1910) 11 Cal L Jour 385 (386, 387). 

[11] Suit to set aside sale held under S. 60, Excise 
Act — Secretary of State is not a necessary party to the 
suit. (1926) 96 Ind Cas 927 (927) (Lah). 

[12] When a suit is brought by a purchaser against 
his vendor to compel mutation of names in the register, 
the collector of the district must be included as a neces- 
sary party to the suit, (1892) 15 Mad 850 (351). 

[13] Suit to set aside revenue sale — Government not 
necessary party — But may be impleaded on its applica- 
tion. (1883) 9 Cal 271 (276, 277). 

[14] Secretary of State is not a necessary party to a 
suit against defendant who bolds under an order of a 
Government Officer. (1910) 8 Mad L Tim 248 (248). 

[16] Suit by certain Hindus under 0. 1, R. 8 against 
certain Mahomedans as representing the Muslims for 
declaration of suit property tbs Hindu Devasthan and for 
injunction restraining defendants from interfering with 
worship carried on by Hindus — Government is not 
necessary party. (Vol 32) 1945 Nag 106 (108) ; I L R 
(1945) Nag 273, 

14. “Questions involved in the suit*’. — [1] **A1^ 
questions involved in suit” means questions between the 
parties to litigation. (Vol 22) 1935 Mad 394 (396)iJ> (1880) 

2 All 738 (743)* (Vol 13) 1926 Mad 836 (838) : 50 Mad 
34. 

[2] Questions involved in the suit are those questions 
which were involved in the suit as originally framed 
between the parties to the suit. (Vol 19) 1932 Cal 448 
(449, 450) : 59 Cal 329. 

[But see (Vol 27) 1940 Mad 69 (70).] 

[3] The words “questions involved in the suit” do 
not mean all claims which may possibly be put forward 
by anybody to the property involved in the suit, (Vol 5) 
1918 Mad 1137 (1139). 
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[4] “Questions involved in suit” refer only to ques- 
tions between parties to suit as plaintifi and defendant 
and not as between co-plaintiffs or co-defendants intm^ 
se. (Vol 22) 1935 Sind 194 (195)i$« (1887) 9 All 447 
(449)^ (Vol 9) 1922 Bom 454 (455). 

15. Parties when can be added, — [1] Power to 
add parties can be exercised at any stage of suit. (Vol 24) 
1937 Pat 49 (49)'Jt (1905) 2 All L Jour 516 (518)5* 
(1911) 35 Bom 393 (SOS)!© (1905) 32 Cal 483 (491)5* 
(Vol 28) 1941 Nag 178 (179)5* (Vol 21) 1934 Pat 370 
(372)5* (Vol 7) 1920 Pat 781 (783). 

[2] Party can be added even so late as time of decree. 
(Vol 16) 1929 Bom 337 (339). 

[3] There is considerable doubt as to whether party 
can be added after final decree. (Vol 1) 1914 P C 129 
(131) : 42 Cal 72 : 41 Ind App 251 (PC). 

[4] Owing to mis-deseription decree in wrong name — 
Court can in execution bring real judgment-debtor on 
record. (Vol 20) 1933 Bom 200 (202). 

[5] Suit compromised — Court cannot add party 
thereafter. (Vol 13) 1926 Mad 341 (341). 

[6] A party even after the preliminary decree can 
re-open the decree so far as the added party is con- 
cerned. (Vol 11) 1924 Mad 648 (649)5* (Vol 14) 1927 
All 465 (466). (Matter is within discretion of Oourt)5« 
(Vol 32) 1945 Pat 296 (296, 297)5 (Vol 29) 1942 Pat 
185 (187)5 (Vol 20) 1983 Pesh 101 (103)5 (Vol 18) 
1926 Sind 26 (26)5 (Vol 22) 1935 Bang 23 (23, 24). 

[See (Vol U) 1927 Nag 299 (299). (Mortgage suit— 
Preliminary decree passed — Lessee of mortgagor before 
final decree need not be joined.)] 

[But see (Vol 22) 1935 Nag 64 (64)5 (Vol 3) 1916 
Nag 120 (121) ; 13 Nag L B 695 (Vol 11) 1924 Oudh 
33 (33, 84)]. 

[7] Eepresentative suit — Addition of plaintif s after 
decree though unusual is not improper especially in re- 
presentative suit. (Vol 10) 1923 Mad 472 (472). 

[8] Case remanded for fresh decision — Trial Court 
can add parties. (Vol 15) 1928 Pat 197 (198). 

[9] Order 41, E. 20 does not exhaust Appellate Court’s 

■power to add parties. Even if E. 20 does not apply, 
the Court has power to do so under 0. 1, R. 10 read 
with S. 107. (Vol 20) 1933 Mad 806 (810)5 (Vol 2) 
1915 Bom 273 (273, 274) : 40 Bom 4615 (Vol 5) 1918 
Cal 608 (609). \H and J claiming each to be sole land- 
lord sued tenant for rent — Both suits tried together 

H party defendant to J’s suit — No appeal preferred in 
J*$ suit — H appealing — Decree in J s suit is not res- 
judicata and I should be added as party to appeal.) 
5(Vol 26) 1938 Mad329(331)5(Vol 3) 1916 Mad 828 (829). 

[10] A necessary party to an appeal should be added 
before deciding it. (Vol 3) 1916 Mad 828 (829). 

[11] Appeal — Some of parties necessary to partition 
not impleaded — Appellate Court should remand case to 
Court of first instance for addition of parties an*! dis- 
posal. (Vol 27 1 1940 All 399 (401). 

[12] High Court cannot add parties after remanding 
-a case to lower Court, (Vol 13) 1926 Bang 9 (10); BRang 
474. 


[13] Parties intervening in appeal are not to be 
joined as parties to appeal but as parties to suit. (1902) 
12 Mad L Jour 355 (359). 

[t4] Person not party in trial Court either as plain- 
tiff or defendant cannot be added in appeal. (Vol 2) 
aj916 Lah 176 (177)5 (1896) 18 All 332 (833). 

[But see (1910) 12 Cal L Jour 91 (101, 102)5(1911) 
10 Ind Cas 776 (778) (Low Bur).] 

[15] Person not party in lower appeal cannot be 
added in second appeal. (Vol 1) 1914 All 293 (293) ; 

K 111 jsn' ' '' 


X16] Court should allow appellant to be added where 


his name was omitted through mistake of advocate. 
(Vol 21) 1934 Bom 356 (359). 

[17] Appellant becoming insolvent— Cffieial Assignee 
not proceeding with appeal — Party claiming to be en- 
titled to the property of appellant under mortgage ap- 
plying for susbtitution though silent until then — Substi- 
tution cannot be allowed. (Vol 15) 1928 Cal 215 (216). 

16. Striking out name of party improperly 
joined. — [1] It is the duty of Court to strike out name 
of party improperly imipleaded — It is wrong to dismiss 
suit as against him. (Vol 17) 1930 Mad 817 (820) : 54 
Mad 81 (FB)5 (Vol 17) 1930 Cal 388 (389)5 (Vol 24) 
1937 Lah 67 (68)5 (Vol 21) 1934 Lah 737 (738)5(Vol 20) 
1933 Mad 435 (436)5 (Vol 18) 1931 Mad 284 (286) : 54 
Mad 793. (Party may be struck off against whom no 
relief is claimed.) 5 (1913) 1913 Mad W N 993 (994). 
(Court can order plaintiff to choose which of defendants 
he wishes to proceed against.)5 (Vol 30) 1943 Nag 273 
(275) ; I L E (1943) Nag 462. 

[2] Cne of several defendants died before the date of 
suit— Suit should not be dismissed but his name should 
be struck off. (Vol 15) 1928 Lah 359 (360) : 9 Lah 5265 
(Vol 13) 1926 Lah 158 (164). 

[3] Person who ought not to have been made defen- 
dant but impleaded cannot figure as appellant and his 
name should be struck out. (Vol 4) 1917 Pat 585 (588). 

[4] Cn striking out of names of persons on ground of 
misjoinder, they cease to be parties to suit and they 
must be treated as persons dismissed from suit and not 
as persons against whom suit had been dismissed. 
(Vol 20) 1933 Mad 435 (436). 

[But see (Vol 21) 1934 Bang 154 (155). (Order 
striking out person’s name from list of defendants is in 
effect order dismissing suit as against him.)] 

[5] Suit dismissed against defendant for misjoinder — 
He does not remain party to suit, notwithstanding whe- 
ther his name has or has not been removed from 
record. (Vol 17) 1930 Mad 817 (820) ; 54 Mad 81 (FB). 

[6] Claim abandoned as against particular defendant 
— His name should be struck out. (Vol 6) 1918 Mad 123 
(125) : 41 Mad 418 (FB) 5 (Vol 20) 1938 Mad 435 (436). 

[But see (Vol 21) 1934 Lah 737 (738). (Crder should 
be of dismissal.)] 

[7] Plaintiff abandoning claim as against defendant 
— Defendant is not person to whom 0. 1, B, 10 applies 
— Suit is dismissed as against such defendant. (Vol 17) 
1930 Mad 817 (820) ; 54 Mad 81 (FB). 

[8] Improper party against whom no relief was 
claimed when discharged ceases to be defendant. (Vol 13) 
1926 Lah 202 (202, 203). 

[9] One defendant given up but plaint not amended 

— That defendant must still bo deemed to be party, 
(Vol 14) 1927 Mad 253 (254). 

[10] Eule 10 refers to suits as framed — After trial, 
Court thinking that claim of one claimant should be 
dismissed — Such person’s name should not be struck 
out. (Vol 25) 1938 Lah 799 (800). 

[11] Court striking out names of parties but not 
directing terms on which order is made under 0. 1, E.IO 

— If permission to bring fresh suit is not given under 
0. 23, R. 1, creditor cannot bring fresh suit, though 
debt is not discharged thereby. (Vol 26) 1939 P C 110 
(112) : 1939 Bang L R 358 : 66 Ind App 198 (PC). 

[12] Party joined as defendant by Appellate Court- 
Lower Court cannot strike off same on case being 
remanded. (Vol 17) 1930 All 303 (303). 

17. Transposition of parties. — [1] A Court has 
power to transpose a party from one side to the other 
when it is necessary for a complete adjudication upon 
the questions involved in the suit and to avoid multi** 
pUcity of proceedings. (Vol 18) 1931 P 0 162 (165) : 68 
Ind App 228 ; 59 Cal 80 (PC) 5 (Vol 12) 1925 Cal 421 
(422).5(Vol 7)1920 Cal 428 (4g3)(The power of the Court 
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depends on the question whether the case is sub judice.) 
©(Vol 3) 1916 Cal 80 (82)»J<(Vol28) 1941 Mad 364 (365)>3& 
(Vol 3) 1916 Mad 310 (313). 

[2] Transposition of parties — Power is discretionary 
and its use depends upon facts of each case. (Yol 26) 
1939 Pat 397 (398). 

[3] Appellate Court has power to transfer respondent 
to be appellant and pass decree in Ms favour if just 
and equitable. (Vol 17) 1930 All 786 (787) © (Vol 14) 
1927 Cal 37 (88). 

[4] Transposition should not be disallowed on ground 
that limitation would be affected. (Vol 20) 1933 Pat 239 
(241) ^ (Voi 7) 1920 Cal 428 (433). (Transposition after 
expiry of period for appeal.) (Yol 31) 1944 Nag 298 
303: ILR (1944) Nag 885 ^ (Vol 19) 1932 Pat 346 (348, 
349) : 11 Pat 616. (Suit on pro-note by real owner 
making benamidar defendant— Transposition of defen- 
dant does not af ect limitation.) 

[But see (Vol 15) 1928 Pat 24 (24). (Transposition 
of parties which deprives the defendant of the acquisi- 
tion of a valuable right by virtue of the statute of 
limitation is not allowed.)] 

[5] Transposition of parties can be made even after 
decree in partition suit. (Vol 14) 1927 Nag 32 (84) 
(Vol 15) 1928 Nag 145 (146) : 24 Nag L R 119. (Pre- 
liminary decree in suit for foreclosure.) 68 (Vol 12) 1925 
Nag 15 (16). (Subsequent mortgagee paying mortgage 
decree of prior mortgagee before final decree is passed, 
can apply for final decree.) 

[6] Transposition of parties — Court need not ex- 
pressly find that there was bona fide mistake, (Vol 6) 
1919 Mad 80 (30). 

[7] Plaiutifi withdrawing part of claim — Still Court 
can order transposition of parties. (Vol 7) 1920 Mad 
546 (546). 

[8] Transfer of parties raising value of subject-matter 
higher than Court’s jurisdiction — Court should add 
parties and return the plaint. (Vol 13) 1926 Pat 28 (29). 

18. Transposition of defendant as plaintiff. — 

[1] Circumstances under wHoh party can be added as 
plaintifi are strictly limited. (Vol 6) 1919 Nag 150 
(152) : 15 Nag L E 21. (Defendant cannot ask to be 
made plaintiff merely on ground that he would have 
brought suit if he had thought of doiug so.) 

[2] Transposition oi defendant as plaint^ should 
always be adoxoted if necessary for complete adjudication 
and to avoid multiplicity of proceedings. (Vol 23) 1936 
Pat 107 (107). 

[B] A defendant will not be transposed as x^laintiff 
where a valuable right acquired by defendant is likely 
to be taken away or defeated. (Vol 32) 1945 Bom 11 
(14, 15). 

[4] Transposition of pro forma defendant as plain- 
tiff — Question as to maintainability of suit cannot be 
Gonsiderd before passing of such order. (Vol 20) 1933 
Pat 239 (241). 

[6] Defendant can be transposed as plaintifi under 
Court’s inherent powers though 0. 1, R. 10 does not 
apply. (Vol 24) 1937 Mad 563 (565). 

[6] Partnership suit for dissolution and accounts — 
Defendant can be transposed as plaintiff and vioe mrsa. 
(Vol 29) 1942 Bom 35 (36) : I L R (1942) Bom 35 © 
(Vol 8) 1916 Cal 80 (81, 82). 

[7] Suit under S. 92 — Plaintiff withdrawing not 
bona fide — Court can continue suit by making some 
defendants plaintiffs. (Vol 7) 1920 Mad 732 (735). 

[8] Administration — Suit for — Court can make 
defendant plaintiff. (Vol 6) 1919 Mad 30 (30). 

[9] Suit by widow — ]?reliminary decree touoMng 
corpus of estate — On death of plaintiff, reversioners defen- 
dants can be substituted as plaintiffs but not the co- 


widow defendant without her consent. (Vol 21) 1934 
Cal 136 (136). 

[10] Pro-note in suit itself renewal of earlier pro-note 
based on prior dealings between parties — Pro-note in 
suit inadmissible as insufficiently stamped — Application 
by one of defendants to be transposed as plaintiff and 
to continue suit on original cause of action — Court has 
power to allow aforesaid application. (Vol 28) 1941 Mad 
364 (365). 

[11] Suit for partition — Court has i^ower to trans- 
pose defendant as plaintiff. (Vol 7} 1920 Mad 546 (546) 
•B(Vol 8) 1921 Bom 455 (456) ; 45 Bom 983. 

[12] Suit by one of several mortgagees — Other mort- 
gagees made defendants — Latter can transpose them- 
selves to category of plaintiffs. (Vol 1) 1914 Cal 788 
(789). 

[13] Suit for money — Person entitled to such money 
in the alternative joined as defendant to the suit at insti- 
tution but subsequently made a plaintiff — Joinder as 
plaintiff is proper. (Vol 14) 1927 Oudh 484 (485) ; 
3 Luck 241. 

[14] Transposition of parties will not be ordered if 
its effect is to change the character of the suit. (Vol 26) 
1939 Mad 467 (468). 

[15] Plaintiff without title suing two defendants — 
Defendant 2 applying for being made plaintiff and say- 
ing that he would adopt x)lain tiff’s plaint — No amend- 
ment of pleadings held should be allowed and suit and 
application should be dismissed. (Vol 18) 1931 Cal 76 
(78): 58 Cal 561. 

[16] A suing B for money due — 0 claiming money 
as against A also made defendant — G cannot be trans- 
posed as plaintiff. (Vol 8) 1921 All 184 (185). 

19. Transposition of plaintiff as defendant. — [1] 
Court can transfer a party from the category of plain- 
tiffs to that of defendants. (Vol 12) 1925 Cal 328 (328). 

[2] Person purchasing right to recover certain amount 
instituting suit to recover it by adding seller as co- 
plaintiff — Seller claiming adversely to purchaser — 
Seller’s name as co-plaintiff should be struck off and 
he should be transposed as defendant. (Vol 27) 1940 
Mad 69 (70). 

[3] Suit for partnership accounts — Preliminary de- 
cree passed — Plaintiff wishing to withdraw from the 
suit but defendant desiring to continue — Plaintiff i^ould 
be transferred as defendants and defendants as plaintiffs. 


(Vol 13) 1926 All 582 (583). 

20. Misdescription of parties. — [1] Where there 
is a misdescription of the defendant in the cause title 
there is complete power in the Court to make the n^es- 
sary correction without any regard to lapse of time, 
(Vol 12) 1925 Pat 37 (38) : 3 Pat 230. (Of two persons 
if wrong one is Sued and no question of representation 
arises the case is not one of misdescription.)© (Vol 20) 
1933 Bom 304 (305) © (Vol 15) 1928 Cal 485 (487)© 
(Vol 4) 1917 Mad 471 (471). 

[2] Misdescription — ^Name is not always true criterion 
of determining party really sued — Nature of allegations 
in plaint and of relief sought should be considered. 
Vol 27) 1940 Cal 153 (155). 

[8] PJaintiff wrongly described as minor — Imme- 
diately on discovering error counsel asking Court to 
corre 9 t it — Mistake bona fide — Court should^ order 
amendment and not dismiss suit— Section 22, Limitation 
Act, does not apply to such case. (Yol 28) 1941 Oudh 
43 (44, 45) : 16 Luck 266© (Vol 14) 1927 Cal 477 (477, 
478). 

[4] Plaintiff described as minor but actually major — 
Amendment of plaint ordered — Order not complied 

with Court can strike off plaintiff’s name. (Vol 11) 

1924 Oudh 428 (429, 430). 

[5] Sole proprietor filing suit in name of firm — Suit 
objected to as being incompetent — Application for 
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amendment was granted subject to payment of costs 
and limitation. (Vol 18) 1931 Oal 770 (771)«« (Yol 22) 
1935 Bang 240 (242, 243). 

[6] Suit brought in name of firm by its manager — 
On objection partner added as co-plaintifi — Held ease 
was of misdescription and not of non-joinder. (1893) 17 
Bom 413 (416, 417). 

[7] Plaintiff suing in representative capacity — Fact 
not mentioned in cause title — Amendment so as to 
mention it does not amount to addition or substitution 
of new plaintiffs. (Vol 3) 1916 Oal 164 (166). 

[8] Suit brought in the name of non-existing person 
— Suit is nullity and no amendment can cure it. (Vol 20) 
1933 Bom 304 (305). 

[9] Suit by shebait — Omission to describe plaintiff 
as shebait is merely misdescription and can be cured 
by amendment. (Vol 13) 1926 Cal 417 (419). 

[See also (Vol 4) 1917 Oal 441 (442) (Suit by shebait 
on behalf of idol — Idol need not be joined).] 

21. Consent of added party — Sub-r. (3) — [1] 

No person can be added as a plaintiff without his 
consent expressly given. (1881) 7 Cal 242 (244) (1911) 

1911 Pun L R No. 179, page 650 (659). 

[2] Addition of defendants — Plaintiff has the op- 
tion to add — No defendant should be added against 
plaintiff’s will even when defendant asserts that his inte- 
rests will he affected by plaintiff’s suit. (Vol 12) 1925 
Nag 373 (373)41 (Vol 26) 1939 Bom 188 (193); I L B 
(1939) Bom 232* (Vol 6) 1919 Cal 189 (189): 46 Cal 
48. (Person promising indemnity to defendant against 
plaintiff may be added as party if plaintiff does not 
object). *(Vol 13) 1926 Mad 836 (837, 838) ; 50 Mad 84. 

[But see (Vol 14) 1927 Bom 49 (50) : 51 Bom 16. 
(Administratrix mortgaging properties without Court’s 
sanction — Beneficiaries applying to be made parties in 
mortgagee’s suit — Court should join them although 
mortgagee is unwilling.)* (Vol 16) 1929 Mad 443 (445)* 
(Vol 21) 1934 Pat 425 (425). (Court is not to be guided 
by wishes of party.)* (1889) Id Bom 22 (24)], 

22. Suit by or against a dead person. — [1] 
Plaintiff dead on dale of suit — Amendment by substitut- 
ing legal representative cannot be allowed. (Vol 10) 
1923 Lab 652 (652)* (Vol 14) 1927 Cal 880 (880, 881)* 
(Vol 24) 1937 Sind 92 (92, 93): 31 Sind L R 406. 

[2] Suit brought in name of two plaintiffs, one of 
whom is dead— Plaint can be amended, (Vol 14) 1927 
Cal 880 (881). 

' [3] Suit fded against dead person — Application to 
bring legal representative does not lie. (Vol 20) 1933 
Mad 454 (455)*(Vol 11) 1924 Mad 56 (57), (Respondent’s 
death at the date of filing appeal — Bepresentatives 
cannot be added.) * (Vol 3) 1916 Mad 440 (440, 441)* 
(Vol 5) 1918 Oudh 419 (423) * (Vol 33) 1946 Sind 20 
(23) ; I L R (1945) Ear 321. 

[4] Suit filed in name of dead plaintiff is suit filed 
in name of wrong plaintiff — Defect is capable of being 
our(^ under 0. 1, R. 10. (Vol 26) 1938 Nag 458 (458, 

[But see (Vol 21) 1934 Nag 66 (56)]. 

[5] Suit instituted against person snbse<g[uently found 
to be dead — Person in whom property of deceased 
vested can be joined as party under 0. 1, R. 10. (Vol 
24) 1937 Sind 47 (48). 

[6] Appeal against dead person through hona fide 
mistake— Memorandum of appeal can he allowed to be 
amended. (Vol 17) 1930 All 131 (131). 

23. Limitation Act, S. 22. — [1] When parties are 
add^ under 0. 1, R 10, S. 22, Limitation Act provides 
that the date when they are added is to be deemed to 
he the date of the institution of the suit so far as they 
arh, coi^medv (Vol 14) 1927 P C 252 (255) : 65 Ind 


App 7 : 6 Rang 29 (PC) * (Vol 17) 1930 Lab 747 (748) ; 
11 Lab 688 * (Vol 5) 1918 Mad 1122 (1123). 

[2] It is not desirable to add or substitute as parties 
to an action persons whose right to sue has already 
become time-barred. (Vol 15) 1928 All 97 (97) ; 50 All 
276. 

[3] Substitution of right plaintiff fo3* wrong one can 
be done only if suit is not barred under Limitation Act, 
S. 22. (Yol 21) 1934 Bom 385 (386) : 58 Bom 536. 

[But see (1913) 25 Mad L Jour 452 (465).] 

[4] Persons impleaded as defendants — Only- one 
impleaded within limitation — Impleading one within 
limitation does not warrant passing of decree against 
others. (Vol 23) 1936 All 94 (95) : 58 All 594. 

[6] Necessaryiparty must be impleaded within period of 
limitation — If not so impleaded entire suit fails. (Vol 29) 
1942 Oudh 197 (198) : 17 Luck 482. (Suit against one 
heir of mortgagor of joint Hindu family not representing 
others— Other heirs impleaded after expiry of limitation 
— Suit should be dismissed in toto.)* (1904) 28 Bom 11 
(17) * (Vol 16) 1929 Oal 591 (692) * (1881) 6 Oal 815 
(826). (Suit to enforce promise — Some co-promisees 
joined as plaintiffs after expiry of limitation — Suit is 
barred against all plaintiffs.) **(Vol 15) 1928 Lab 33 (34), 

[6] Proper party may be impleaded even after 
expiry of period of limitation — Rights of original parties 
are not affected thereby. (Vol 29) 1942 Oudh 197 (198): 
17 Luck 482 * (Vol 16) 1929 All 941 (942) : 62 All 
134* (Vol 30) 1943 Lah 252 (254. 265). (Formal 
defendants — Plaintiff claiming no relief against them— 
Appeal by contesting defendant — Failure to include 
them as respondents is not fatal — They can be added 
even after limitation has expired against them.) * 
(Vol 6) 1919 Mad 809 (809). (Joinder of additional 
trustees.) 

[7] Suit by manager of Hindu joint family alone is 
valid though plaintiff not described as manager — . 
Coparceners can however he added as parties afterwards 
after expiry of limitation. (Vol 21) 1934 Bom 178 
(182, 183) ; 58 Bom 348 * (Vol 11) 1924 All 908 (908): 
46 All 709 * (1911) 33 All 272 (273, 279). 

[8] Suit for recovery of loan advanced from joint 
family funds — Suit by person not describing himself 
as manager — Other members joined as parties after 
period of limitation — Suit must be dismissed. (1909) 
32 Mad 284 (289, 290). 

[9] Suit to recover money from trust — All persons 
who could possibly have claim to trusteeship impleaded 
as defendants — Plaint amended so as to make it clear 
which of defendants should he considered to be proper 
trustee — Amendment made after expiry of period of 
limitation — Amendment held did not bring any new 
party on record and suit was not barred. (1910) 37 Oal 
229 (234) : 37 Ind App 27 (P 0). 

[10] Omission to add party due to mistake — Party 
may be added even after period of limitation. (1908) 8 
Cal L Jour 135 (137). 

[11] Correction of misdescription of party — No 
question of limitation arises. (Vol 13) 1926 Cal 722 
(725). (Suit stayed and matter referred to arbitration — 
During arbitration mistake in plaintiff’s name corrected 
by Court — Suit does not become new suit.) * (Vol 3) 
1916 Oal 337 (339) * (Vol 28) 1941 Oudh 43 (46) ; 16 
Luck 256. (Plaintiff major but described as minor.) * 
(Vol 12) 1925 Pat 37 (38) ; 8 Pat 230. 

[12] Transposition of parties — No question of limi- 
tation arises. (Vol 14) 1927 Mad 204 (204) * (1894) 17 
Mad 12 (13)* (1910) 34 Bom 91 (100). 

[13] Amendment of plaint altering ground on which 
person already defendant is to be held liable — S. 22, 
Limitation Act, does not apply. (Vol 22) 1935 Mad 160 
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Conduct of suit Court may glxQ the conduct of the suit to such person as it deems 

proper. 

[1882^8. 32; 1877— S. 32; B. S. C., 0. 16 E. 39J 

12, (1) Where there are more plaintiffs than one, any one or more of them may be autho"- 
Appearance of one of rized by any other of them to appear, plead or act for such other in any 
plaintiffs or proceeding; and in like manner, where there are more defendants than one, 
defendants for others. them may be authorized by any other of them to appear, 

plead or act for such other in any proceeding, 

(2) The authority shall be in writing signed by the party giving it and shall be file<5 
in Court. 

[1882—S, 35; 1877— S, 35; 1859— S. 115.] 

Objections as to non- 18. All objections on the ground of nonjoinder or misjoinder of parties 

joinder or misjoinder, shall be taken at the earliest possible opportunity and, in all cases where 


O. 1 R, 10 (contd,) 

[14] Party added by Court of its own motion — 
S. 22, Limitation Act, still applies. (1908) 35 Cal 519 
(623) (F B) (Vol 17) 1930 Lah 747 (748) : 11 Lah 
688 ^ (Vol 12) 1925 Sind 181 (182, 183) ; 17 Sind L R 
824. 

[15] Party discharged and reinstated again is a party 
only from date of reinstatement, (Vol 13) 1926 P C 88 
(91) (PO). 

[16] Party added on application — Addition will take 
effect from date of application. (Vol 14) 1927 Mad 468 
(469) : 50 Mad 372. 

[17] Under el (5) of the Eule, proceedings against 
any person added as a defendant are to be deemed to 
have begun only on the service of the summons. 
(Vol 12) 1925 Pat 37 (37, 38) ; 3 Pat 230. 

[18] Suit is deemed to have been instituted from date 
on which party is added and not from date on which 
summons is served on him, (1911) 13 Bom L B 1014 
(1016). 

24. Appeal — [1] Orders for addition of parties rest 
on discretion of Court and are not appealable. (Vol 4) 
1917 Cal 627 (628) ^(Vol 15) 1928 All 120 (128) 
««(Vol 9) 1922 Mad 332 (332) ; 45 Mad 194 *(Vol 13} 
1926 Nag 75 (75) •a&(Vol 26) 1939 Oudh 102 (103) ; 14 
Luck 447 *(Vol 5) 1918 Pat 488 (488). 

[2] When Appellate Court impleads a person in- 
terested in the result of an appeal, a higher Court will 
not upset the order on the score of limitation. (Vol 1) 
1914 Lah 187 (2) (193) : 1915 Pun Be No. 3. 

[3] From an order striking out unnecessary parties, 
no appeal lies. (Vol 10) 1923 Mad 690 (691). 

[4] No appeal lies from order awarding costs under 
B. 10 (2). (Vol 24) 1937 Lah 67 (68). 

[6] Appellate Court will not interfere with trial 
Court’s discretion in changing plaintiff to defendant or 
i^e 'oersa. (Vol 13) 1926 Nag 393 (396). 

[6] Order under 0. 1, B. 10 is not necessarily a 
decree — But where the effect of such order is to refuse 
to grant the relief to a party which he has prayed for, 
it becomes in substance, though not in form a decree 
and is appealable. (Vol 18) 1931 All 333 (336) : 63 All 
466 *(Vol 28) 1941 Nag 166 (167). (Order discharging 
defendant on ground that plaint cdsolosed no cause of 
action against him.) ®'(Vol 28) 1941 Pat 885 (387) : 20 
Pat 417 ; 42 Cri L Jour 375 ®>(Vol 12) 1925 Pat 121 
(122) : 3 Pat 859. (Order under, is not appealable but 
striking out defendant’s name in partition suit, resulting 
in leaving defendant's right to share undecided, is 
appealable.) 

[7] Application under 0. 1, B. 10 to be impleaded as 
party — Court treating it also under 0, 22, B. 10 — 
Appeal lies against the order. (Vol 24) 1937 Mad 200 
(206). 

[8] Suit under S. 92— Order amounting to refusal to 


join as parties is judgment within Cl. 13, Letters Patent, 
and is, therefore, appealable. (Vol 14) 1927 Eang 180 
(181) : 5 Eang 253. 

[9] Objection for being impleaded not raised in trial 
Court — It cannot be raised in appeal. (Vol 22) 1935 
Bang 23 (23). 

25. Revision. — [1] Ordinarily there should be no 
interference with an order passed under 0. 1, R. 10. 
(Vol 29) 1942 Oudh 338 (338) «<(1912) 14 Ind Cas 263 
(264) (All). (No revision from order striking out name 
of defendant.) »3&(Vol 3) 1916 Cal 80 (82). (Dismissal of 
application for transposition of parties.) 'i'(Vol 26) 1939 
Oudh 102 (103) : 14 Luck 447- (Order adding person as 
party to suit.) »J‘(Vol 21) 1934 Pat 425 (425). 

[2] Where order passed under 0. 1, E, 10' debars 
proper adjudication upon all questions involved in the 
suit interference in revision is necessary. (Vol 29) 1942 
Oudh 338 (338). 

[3] Order refusing to make certain persons parties to 
suit — High Court will interfere if there is refusal to 
exercise jurisdiction. (Vol 21) 1934 Pat 425 (425) 
^•(Vol 22) 1935 P 0 185 (186) : 62 Ind App 257 : 57 
All 678 (P C). (Application to be added as parties — 
Judge summarily dismissing it acts with material 
irregularity.) 4<(Vol 24) 1937 Mad 338 (339) '®(Vol 16) 
1929 Mad 403 (403). (Trial Court refusing to make 
person party defendant — Likelihood of there being con- 
flicting findings if that person not made defendant — 
High Court in revision should join him.) '£(Vol29) 
1942 Oudh 366 (368). (Pre-emption suit — Application 
of vendor to be allowed to continue suit as defendant 
wrongly rejected — Chief Court can interfere in revision.) 
*lVol 16) 1929 Oudh 148 (148). 

• [4] Revision lies if addition of parties results in mis- 
joinder. (Vol 18) 1926 Mad 135 (136) ©(Vol 15) 1928 
Pat 281 (282). 

[6] Application to be added as party dismissed on 
ground that applicant had no locus standi — Presence 
of applicant necessary for final disposal of suit — Inter- 
ference in revision is necessary. (Vol 29) 1942 Oudh 
338 (338) ©(1910) 12 Cal L Jour 545 (547), 

Order 1, Rule 11 — Note 1, 

[1] “Person,” means a party to a suit and not a 
stranger. (Vol 15) 1928 Cal 143 (146). 

[2] Permission to conduct a suit on behalf of absent 
party without special authorization cannot be granted, 
(Vol 15) 1928 Cal 143 (146). 

[3] Suit by trustee impleading co-trustee as a party 
defendant — Plaintiff dying during suit — Co-trustee can 
conduct suit. (Vol 8) 1921 Mad 124 (124), 

Order 1, Rule 13 — Note 1, 

[1] Rule does not apply to objections on ground of 
want of canse of action or right of suit in the plaintiff i. 
(1901) 25 Bom 438 (467). 
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issues are settled, at or before such settlement, unless the ground of objection has subsequ- 
ently arisen, and any such objection not so taken shall be deemed to have been waived. 

[1882— S. 34; 1877— S. 34; See 0. 1 R. 9; 0. 2 R. 7 and S. 99.] 

OEDEE IL 

FRAME OF SUIT 

1. Every suit shall as far as practicable be framed so as to afford ground for final decision 
Frame of suit upon the subjects in dispute and to prevent further litigation concerning them. 


[1882— S. 42 ; 1877, S. 42.] 

O. 1 R. 13 (contd.) 

[2] Objections as to non-joinder or misjoinder should 
be taken at the earliest opportunity. (Vol 9) 1922 Mad 
317 (318) ^ (Vol 12) 1925 Oudh 369 (370). (Plea not 
raised in written statement is barred.) © (1912) 15 Ind 
Cas 744 (745) (Oudh). 

[3] An objection as to non-joinder of parties should 
be taken before the settlement of issues. (Vol 5) 1918 
Mad 535 (536) ® (Vol 21) 1934 Lah 459 (460)*(Vol 2) 
1915 Mad 319 (319) © (1910) 7 Mad L Tim 78 (79) ^ 
(Vol 20) 1933 Oudh 129 (130). 

[4] Objection to want of parties not taken — Still 
Court can add any person as party or give plaintifE 
opportunity to do so, if it thinks it necessary, (1906) 3 
All L Jour 474 (476), 

[5] Objection as to non-joinder or misjoinder cannot 
be taken for first time in appeal. (1841-46) 3 Moo 
Ind App 229 (242) (P 0) © (1909) 2 Ind Cas 848 (849) 
(All). (Second appeal.) © (1881-1882) 6 Bom 119 (122, 
123) © (Vol 6) 1919 Cal 814 (816). (Second appeal.) © 
(Vol 17) 1930 Mad 683 (685). (Do.) © (Vol 8) 1921 Mad 
243 (245) : 44 Mad 344. (Do.) © (1912) 17 Ind Cas 97 
(99) {Mad)©{1887) 10 Mad 322 (334)©(Vol 6) 1918 Nag 
233 (233). (Second appeal.)©(Vol 20) 1933 Pat 270 (271). 
(Do.)©(Vol 22) 1935 .Rang 275 (275). 

[6] Objection as to non-joinder of necessary party — 
Court neither adding party nor dismissing suit but pro- 
ceeding with suit— Objection can be repeated on appeal.) 
(Vol 9) 1922 Mad 317 (320). 

[7] When objection of misjoinder is raised for first time 
in appeal, the Court should direct the parties necessary 
tQ be brought in, and not dismiss the case on that 
g|onndg^(lWl)^l Mad W N 321 (322) : (1910) 5 Ind Cas 

[8] An objection as to non-joinder cannot be taken 
for the first time in revision. (Vol 6) 1919 Cal 919 
(920, 921). 

[9] Objection as to non-joinder or misjoinder if not 
taken at proper time must be deemed to have bein 
waived. (1906) 3 All L Jour 474 (475)©(1910) 7 Ind Cas 
102 (102) (All). 

[10] Person impleaded as defendant not appearing or 
taking objection to his being impleaded as such— Person 
held waived his right to object. (Vol 24) 1937 All 251 
(255) 

[11] No objection taken to reference to arbitration 
for non-joinder — Reference is not invalid — Parties wiU 
be deemed to have waived their right to object, (Vol 1) 
1914 Cal 497 (498). 

[12] Minor is not bound by waiver on part of his 
guardian. (Vol 19) 1932 Mad 683 (586). 

[13] Though an objection as to non- joinder of parties 
does not eoiist at or before the first hearing and is made 
at the earliest possible opportunity after it comes into 
eajistence, it cannot be held as waived. (1909) 4 Ind Oas 
488 (489) (All). 

[14] Where the objection as to non-joinder of neces- 
sary parties is taken at the very outset, and the plain- 
'ffls do not implead them, the suit must be dismissed. 
^4.20) 1933 Lah 93 (94). 


[15] Party alleging non-joinder must show which of 
the parties are absent. (Vol 21) 1934 Pat 44 (45) © 
(Vol 24) 1937 Pat 414 (416). 

[16] Plea of non-joinder of others of plaintifis can be 
raised only by the defendants who have an interest in 
the subject-matter of the suit and not by those found 
subsequently not to have any interest therein, (V ol 1) 
1914 Oudh 109 (111). 

[17] An objection, which did not exist at or before 
the first hearing, can be taken if it is taken at the* 
earliest opportunity after it came into existence. (1880- 
1881) 5 Bom 609 (613). 

ORDER 2, RULE 1 - SYNOPSIS. 

1. Scope. 

2. “ Subjects in dispute.^* 

3. ‘‘As far as practicable.’* 

1. Scope. — [1] Rule 1 refers to joinder of causes 
of action and relief and of parties. (Vol 1) 1914 Lah 
187 (192) ; 1915 Pun Re No 3. 

[2] The object of the rule is that all matters in 
dispute between parties relating to the same transaction 
must be disposed of in the same suit. (1898) 25 Cal 371 
(389) (F B) © (Vol 19) 1932 Bom 175 (176) © (1903) 26 
Mad 760 (763). 

[3] Where essential fact is suppressed and suit^ is 
not framed so as to afiord ground for final decision 
later suit on same cause of action is repugnant to 0, 2, 
B. 1. (Vol 18) 1931 Bom 114 (116). 

[4] Plaintiff cannot set up one plea and on its failure 
set up another — If in doubt he should plead alter- 
native oases. (Vol 7) 1920 Mad 900 (900). 

[5] For the effect of non-compliance with this rule 
see S. 11, Expl. IV and 0. 2, R. 2, 

2. “Subjects in dispute.’* — [1] Expression 
“subjects in dispute” means the right which one party 
claims against the other and not only the cause of 
action. (Vol 13) 1926 Mad 234 (235) © (1903) 26 Mad 
760 (766). 

[See (1908) 31 Mad 385 (396). (Suit to establish 
claim as reversioner — That claim should be held as 
subject in dispute.)] 

[2] It is not necessary that all the causes of action 
should be joined in the same suit, but tho suit should in- 
clude the whole claun arising out of the same cause of 
action, that is the cause of action for which the suit is 
brought. (1921) 59 Ind Oas 617 (519) (Oal) © (1883) ^ 
Cal 919 (920), (Overruled in (1888) 15 Cal 145 (F B) 
on another point.) © (1866) 2 Mad H C E 131 (142). 

[3] Holder of the two mortgages on same property— 
Mortgages give rise to separate causes, of action — Suit 
in respect of each mortgage can be separately brought, 
(Vol 22) 1935 Nag 226 (228, 229) (F B). ((1912) 8 Nag 
L R 123, overruled.) ^ 

[4] Pending suit 'under S. 9, Specific Relief Act, 
plaintiff filing suit for cancellation of gift deed under 
which defendant claimed title — Held this was not 
splitting up of claim and second suit was not barred^ 
(1904) 26 All 236(237, 238). 
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2. ("i j Every suit shall include the whole of the claim^ which the plaintiff is entitled to make 
Suit to include in respect of the cause of action but a plaintiff may relinquish^^ any portion 
the toliole claim. of his claim in order to bring the suit within the jurisdiction of any Court. 

(2) Where a plaintiff omits to sue in respect of, or intentionally relinquishes, any portion of 
Belinguishment his claim,® he shall not afterwards sue^® in respect of the portion so omitted oi- 

of 'part of claim. relinquished. 

(3) A person entitled to more than one relief in respect of the same cause of action may sue 
Omission to sue f^r all or any of such reliefs, but if he omits, except with the leave of the 

for one of several Court, to sue for all such reliefs, he shall not afterwards sue®'" for any reliefs 
reliefs, gQ omitted. 

Explanation, — For the purposes of this rule an obligation and a collateral security® for its 
performance and successive claims arising under the same obligation^ shall be deemed respectively 
to constitute but one cause of action. 

Illustration, 

A lets a house to jB at a yearly rent of Rs. 1200. The rent for the whole of the years 1905, 1906 and 1907 
is due and unpaid. A sues B in 1908 only for the rent due for 1906. A shall not afterwards sue B for the rent 
due for 1905 or 1907. 

[1882 — S. 43 : 1877 — S. 43 : 1859 ~ S. 7 : See Ss. 11 and 12.] 


O. 2 R. 1 (contd.) 

, [5] A plaintiff can ordinarily only sue to establish 
his own rights. When suing for himself only, he has no 
right to obtain an adjudication as to the claims of 
others. (1905) 9 Cal W N 498 (499). 

[6] A suit for partition should embrace the whole 
partible property belonging to the parties. (1909) 4 Ind 
Gas 812 (813, 814) (Upp Bur}*&(Voi 13) 1926 Cal 1076 
(1077) © 1902) 25 Mad 367 (378, 379) : 29 Ind App 
76 (P C). 

[7] Suit for declaration of a charge for maintenance 
— Suit must be so framed as to enable ascertainment of 
actual extent of right (Vol 13) 1926 Sind 18 (19), 

[8] Suit on mortgage — Mortgagee also acting as 
managing agent of mortgagor’s business — Mortgagor 
cannot in mortgage suit claim account of the agency — 
If mortgagee however received lump sum of money 
mortgagor can claim credit for that sum. (Vol 17) 1930 
Cal 85 (85, 86). 

3, “As far as practicable.** — [1] It will not be 
practicable to join in one suit different grounds when 
evidence in support of one ground will be destructive of 
the other. (1908) 31 Mad 385 (396). 

ORDER 2, RULE 2 — SYNOPSIS. 

1. Scope and object, 

2. Whole claim to be included in suit. 

3. Plaintiff must have been aware of the claim. 

4, Court to have jurisdiction to try the claim, 

5. Cause of action, 

6. Obligation and collateral security. 

7. Successive claims under the same obli- 

gation. 

8. Portion of claim omitted from suit. 

9. Suits for breaches of contract. 

10. Suits relating to different properties. 

11. Suit for rent, 

12. Suit for damages for tort, 

13. Suit for demurrage. 

14. Suit for accounts. 

15. Suits on mortgages. 

16. Suits for rent and principal by mortgagee-^ 

lessor against mortgagor-lessee. 

17. Separate suit for instalments. 

18. Partition suits. 

19'. *Suits by minors, 

20, Intentional relinquishment. 


21. Omission to sue for all reliefs. 

22. Suits for possession and rent. 

23. Suits for specific performance and other 
reliefs.' 

24. Partition suits. 

25. Mortgage suits. 

26. Other examples. 

27. Leave of Court. 

28. Identity of the parties in both the suits. 

29. The previous decision should be on merits. 

30. Different causes of action — Rule inapplicable, 

31, Suit for possession and another for mesne 

profits. 

32. Other examples. 

33. “Shall not afterwards sue.” 

34. Set-off. 

35. Plea in defence not barred. 

36. Insolvency proceedings not suits. 

37. Application to sue in forma pauperis. 

38. Amendment of plaint. 

39. Revenue and village Courts. 

1. Scope and object, — [1] The defendant should 
not be twice vexed for one and the same cause, (Vol 18)' 
1931 P C 229 (230) (PC)'© (1897) 19 All 379 (383) (FB). 

[2] This rule does not vest any right in the defen- 
dants. (Vol 20) 1983 All 228 (229). 

[3] The rule bars the splitting of claims and the 
splitting of remedies. (1901) 25 Bom 161 (167)© (Vol 2)' 
1915 Cal 126 (126) : 41 Cal 825© (1910) 7 All L Jour 
627 (629)© (Vol 8) 1921 Lah 309 (310). 

[4] The rule has reference to the subject-matter of 
the claim andnot to the persons against whom it may 
be made. (1884) 10 Oal 924 (927). 

[5] Parties by agreement cannot override this rule. 
(Vol 1) 1914 Lah 121 (122) : 1914 Pun Be No. 4. 

[6] The rule should be construed strictly. (Vol 2)' 
1915 Cal 126 (126) : 41 Gal 825© (1886) 12 Cal 339* 
(345). 

[7] Omission to object under this rule in the previous 
suit is not a bar to an objection in respect of the later 
suit. (Vol 29) 1942 Pesh 9 (10). (No estoppel against a 
statute.) 

[8] This rule does not apply ta an application for 
restitution. (Vol 22) 1935 All 195 (197)© (Vol 8) 1921, 
Nag 112 (113) : 17 Nag L R 62© (Vol 5) 1918 Pat 396^ 
(897, 398); 3 Pat L Jour 367© (Vol 4) 1917 Mad 185- 
(186) : 40 Mad 780© (Vol 22) 1935 Cal 206 (208) ; 62: 
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O. 2 R. 2 (contd,) 

Cal 217. (Application for restoration of possession by 
way of restitution — No bar to second application for 
mesne profits.) 

[8a] The rule does not apifiy after suit is filed. 
(?ol 30) 1943 Nag 293 (295) : I L R (1943) Nag 603. 

[9] Rule 2 framed under Madras Agriculturists* Relief 
Act (4 [IV] of 1938) is not ultra vires of 0. 2, E. 2. (Vol 29) 
1942 Mad 362 (363) : I L R (1942) Mad 647. 

[10] For certain limitations to this rule, see 0. 2, 
Rules 3, 4 and 5; for an exception to this rule, see 0. 34, 
Rule 14. 

2. Whole claim to be included in suit. — [1] Under 
sub-r. (1) every suit shall include the whole of the 
claim in respect of the cause of action. (1901) 25 Bom 
161 (164, 165, 166, 167, 168) * (Vol 4) 1917 Cal 841 
(843, 844) : 43 Oal 95>3&tl906) 30 Bom 156 (163) K (Vol 
23) 1936 Lah 379 (380). 

[2] Under sub-r, (3) the plaintifi may sue for one or 
more reliefs, with the leave of the Court to sue later on 
for the other reliefs. (1881) 5 Bom 463 (465), 

3. Plaintiff must have been aware of the claim. — 

[1] The plaintiff must have been aware, at the time of 
his first suit, of his right to the portion omitted by him 
or of the facts which would have entitled him to sue for 
it. (1896) 19 Mad 145 (148)*lVol 10) 1923 All 230 (230, 
231)>ii(1888): 15 Cal 800 (808) : 16 Ind App 106 (P 0), 

[2] Actual knowledge, and not merely oonstruetive 
kaowledge, is necessary to bar a subsequent suit. (Vol 5) 
1918 Nag 168 (159). 

[3] The fact that the omission was due to oversight 

or accidental is no reason for allowing subsequent suit. 
(1867) 11 Moo lud App 551 (605, 606) (P 0) * (Vol 28) 
1941 Pat 37 (38) (1944) 1944 Oudh W N (H 0) 23 

(24, 25). 

4. Court to have jurisdiction to try the claim. — 
[1] In order that this rule may apply the Court which 
tried the former suit must have had jurisdiction* to try 
the claim omitted. (Vol 27) 1940 P 0 70 (74) ; 67 lad 
App 179 : I L R (1940) Kar P C 149 : I L R (1940) 
Lah 330 (P C). 

[2-3] In respect of a claim not triable by the Revenue 
Court, but decided by it a later suit is not barred. 
(Vol 29) 1942 Oudh 325 (327) : 17 Luck 712^ (1887) 9 
All 23 (25)4* (1898) 1898 Pun Re No. 30, p. 99 (100). 

[4] Addition of claim ofiendmg against 0. 2, Rr. 4 and 
5 — Claim may be omitted. (1902) 24 All 553 (554, 
555). 

[5] Where the sanction of Government was necessary 
and suit was instituted without it, there is no bar. (1870) 
5 Mad H 0 R 419 (422). 

[6] Certificate under the Pensions Act necessary but 
wanting — Subsequent suit is not barred. (Vol 16) 1929 
P 0 166 (169) : 56 Ind App 267 : 51 All 439 (P 0) 4 
(1882) 1882 Pun Re No. 64, page 181 (186). 

[7] Addition of relief depriving the Court of juris- 
diction does not afieot the applicability of the rule. (Vol 
3) 1916 Low Bur 43 (44)4 (Vol 18) 1931 Mad 705 (706, 
707). 

5. Cause of action. — [1] Cause of action means 
the facts which entitle the plaintiff to sue with reference 
■to the subject-matter of the suit. (Vol 24) 1937 Bang 
324 (329) 4 (Vol 29) 1942 All 410 (417) : I L R (1942) 
All 624 4 (Vol 29) 1942 Oal 407 (410) 4 (Vol 27) 1940 
Pat 76 (77) ; 18 Pat 789 4 (Vol 24) 1937 Rang 324 
(329) 4 (Vol 22) 1935 All 81 (82). 

[2] “Cause of action” in this rule means the cause of 
action for which the suit was brought. (1885) 8 Mad 
520 (524) ; 1-2 -had App 116 (P C). 

, [3J Where the same evidence will sustain both suits, 
mo-cause of aetfon is one. (Vol 27) 1940 Bom 20 (21) ; 
i: iifB tl939)Bom'721 4 (Vol 3) 1916 Bom 310 (310, 


311) ; 40 Bom 351 4 (Vol 12) 1925 Oadh 624 (524, 
626) : 28 Oudh Oas 82 4 (1886) 9 Mad 279 (281). 

[See also (1911) 38 Oal 629 (638) : 38 Ind App 140 : 
6 Low Bur Rul 18 (P C).] 

[But see (1893) 16 All 165 (173) (F B).] 

[4] The allegations in the two suits and not the facts 
found by the Court in the former suit decide whether 
the cause of action is the same. (Vol 29) 1942 Cal 407 
(410) 4 (1882) 8 Oal 819 (823, 824) 4 (Vol 11) 1924 
Bom 141 (142) 4 (Vol 2) 1915 Lah 127 (128) 4 (Vol 2) 
1915 Mad 888 (888) : 38 Mad 247 4 (1910) 34 Mad 97 
(107). (Overruled on another point in (Vol 6) 1918 
Mad 143 : 41 Mad 286 (F B).) 4 (Vol 4) 1917 Low Bur 
28 (29, 30) ; 9 Low Bur Rul 37. 

[But see (1910) 8 Ind Cas 9 (12) (All).] 

[5] The causes in the two suits may be the same 
though the facts alleged may not be exactly identical 
in the two cases the difference being only a matter of 
form. (1892) 19 Oal 372 (379) (F B) 4 (Vol 29) 1942 
All 122 (125, 126) : I L R (1942) All 103 4 (Vol 29) 
1942 Cal 407 (411) 4 (Vol 31) 1944 Mad 435 (436) 
4 (Vol 2) 1915 Mad 732 (734, 735). 

[See (1937) 1937 Oudh W N 1146 (1148). (Repeated 
interferences with the same property — ^Each interference 
not a distinct cause.)] 

[See also (1888) 15 Cal 422,(431) ; 15 Ind App 66 
(BG).] 

[6] Plaintiff cannot split up the parts constituting 
the same cause of action and file different suits in 
respect of them. (Vol 12) 1925 Oadh 53 (54) 4 (Vol 20) 
1933 Pat 715 (717). 

[See however (Vol 12) 1925 Nag 366 (368). (Even 
one different fact makes causes of action different.)] 

6. Obligation and collateral security. — [1] An 
obligation and a collateral security for its performance 
constitute one cause of action. (1880) 2 All 838 (839). 

[2] Except for the Explanation, the two would con- 
stitute distinct causes of action as they are under the 
English law. (1914) 41 Ind App 142 (148) (P C). (Case 
under Ceylon C. P. Code, S. 34, corresponding to O. 2, 
B. 2 ) 4 (Vol 9) 1922 P C 412 (413) : 4 Lah 32 : 50 Ind 
App 115 (PC). 

7. Successive claims under the same obliga- 
tion. — [1] Successive claims arising under the same 
obligation constitute a single cause of action. (1873) 20 
Suth W R 358 (361) 4 (1906) 8 Bom L R 547 (549). 

[2] In the following cases it was held that the suit 
should include the whole claim : — 

(a) Arrears of instalments under instalment bond, 
(1886) 9 Mad 279 (280, 281). 

(b) Arrears of rent for successive years. (Vol 12) 1925 
AU 795 (796, 797) 4 (Vol 9) 1922 Bom 152 (153) : 46 
Bom 229 4 (1884) 8 Bom 164 (167) 4 (1895) 22 Cal 
680 (691) 4 (1885) 12 Cal 60 (51). (Omission of rent 
for later years.) 4 (1910) 33 Mad 317 (318) 4 (1904) 
27 Mad 116 (117, 118). 

(o) Suits for royalty. (Vol 4) 1917 Cal 841 (843, 844) : 

43 Cal 95. 

(d) Suits for profits. (1885) 7 AU 761 (762, 763). 

(e) Suits for annuity. (Vol 9) 1922 AU 379 (380, 381): 

44 AU 663. 

[3] The rule does not prevent the plaintiff from 
taking any other remedy which he may have for 
recovery. (1898) 21 Mad 236 (237). 

8. Portion of claim omitted from suit. — [1] 
Omission to sue for the whole claim wiU bar a fresh 
suit in respect of the portion so omitted. (Vol 8) 1921 
Lah 309 (310)4 (1901) 25 Bom 161 (167)4 (1905) 2 Cal 
L Jour 480 (484)4 (Vol 20) 1933 Lah 412 (416). 

[Sea also (Vol 18) 1931 Bom 114 (116)]. 

[2] The bar cannot be avoided even by express reser- 
vation in the plaint of the right to sue for the omitted 
portion, (Vol 4) 1917 Oal 568 (570)4(1893) 20 Cal 322 
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(323, 324 325J* (Vol 25) 1938 Bang 76 (79): 1937 Rang 
L R 447. 

[3] The only leave that the Court can grant is to sue 
lor one of several reliefs under sub-r. (3). (1909) 11 Bom 
L R 46 (49, 50). 

[4] The rule applies only where a suit has been filed 
omitting a portion of the claim. (Vol 6) 1919 Cal 904 
(907): 45 Cal 305. 

[6J Where a plaintifi who is entitled to a larger in- 
terest claims only a smaller interest, the bar will apply. 
(Vol 24) 1937 Bang 324 (330). (Plaintiff entitled to pro- 
perty as sole heir claiming only the interest of co-heir.) 

[6] Plaints in suits for arrears of rent for different 
periods presented to Revenue Court on the same day 
— Held, aU the plaints formed one document and there 
was no omission to sue or relinquishment of any portion 
of claim though no prayer was before the Court to 
treat them as one suit. (Vol 26) 1939 Mad 724 (729). 

9. Suits for breaches of contract. — [1] A por- 
tion of the damages due omitted in a suit for damages 
for breach of contract cannot be subsequently sued for. 
(1883) 9 Cal 143 (146jf (1907) 3 NagLR 80 (80).(Though 
omitted portion relates to a different stipulation in the 
contract.)'i«(i909) 11 Bom L R 46 (49, 50) (Vol 1) 
1914 Lah 26 (28) (Vol 7) 1920 Low Bur 50 (51) : 10 
Low Bur Rul 111. 

[But see (1908) 1908 All W K 199 (200). (Qu^re.)} 

[2] Where the covenants contained in the same con- 
tract create distin3t obligations, the breach of each will 
give a distinct cause of action. (Vol 27) 1940 Pat 76 (80): 
18 Pat 789. {Obiter — Per Botuland, J,) * (Vol 1) 1914 
Lah 26 (29)H.1897) 21 Bom 267 (271)>3&(Vol 2) 1915 Cal 
126 (128) : 41 Gal 825 * (Vol 10) 1923 Cal 615 (619) ® 
(Vol 7) 1920 Nag 232 (233) ; 16 Nag L R 136. 

[3] An action for breach of contract of sale of goods 
for non-acceptance of a portion of goods and refusal to 
pay for goods accepted should not be split up into a suit 
for price of goods and another for damages for non- 
acceptance. (1892) 19 Cal 372 (376) (FB). 

[4] Prima facie each separate order and delivery of 
goods constitute separate cause of action. (Vol 11) 1924 
Rang 145 (146) ; 1 Rang 694 (Vol 3) 1916 Mad 544 
(545). 

[6] All the goods to be delivered under a single 
contract constitute only one cause of action. (Vol 11) 
1924 Rang 249 (252) : 2 Rang 66 ^ (Vol 11) 1924 Rang 
145 (146) : 1 Rang 694. 

[6] Where the indent provides that each monthly 
shipment will be a separate contract, a separate cause of 
action will arise in respeot of each monthly shipment. 
(1896) 19 Mad 304 (306)* (Vol 2) 1915 Oal 126 (127);41 
Cal 825. 

10. Suits relating to different properties.— [1] 
Where the facts complained of are the same, there is 
only one cause of action though the reliefs sought may 
relate to different properties or different portions of a 
property. (Vol 29) 1942 AU 122 (125. 126);I L R (1942) 
All 108'S&(Vol 29)1942 Oal 407 (411)'J«(1867) 11 Moo Ind 
App 551 (605) (PC), (Defendant misappropriating jewels 
and Government papers.)® (Vol 2) 1915 Mad 732 (735)® 
(Vol 18) 1931 Bom 114 (116). 

[2] Though properties are claimed under different 
titles whether by plaintiff or defendant, the same rule 
applies. (1888) 15 Cal 422 (431) : 15 Ind App 66 (P C). 
(Piamtiff asking relief under different title.)®{1876) 2 
Cal 152 (173) (PB). (Do.) 

[But see(1890) 14 Bom 31 (55,56)® (1894) 16 All 165 
(171) (FB), (Defendant claiming under different title — 
Overruling 1886 All W N 113.)] 

11. Suit for rent. — [1] A suit for rent must in- 
clude the whole amount due to the piamtiff as rent. 


(Vol 17) 1930 All 527 (528) ® {Vol 20) 1933 Oal 831 
(832). 

[2] Though rent may be due under a particular 
muehiUka where there are more than one, yet, non- 
payment of rent at a particular time is one cause of 
action. (1904) 27 Mad 116 (118). 

12. Suit for damages for tort, — [1] In a suit for 
damages for tort the entire amount of damages has to 
be recovered in one suit. (Vol 18) 1931 All 670 (672). 

13. Suit for demurrage. — [1] In a suit for 
demurrage omission to claim a portion of the relief 
will prevent a subsequent suit in respect of it, (1870) 14 
Suth W R 253 (253). 

14. Suit for accounts. — [1] A suit for accounts 
should include all items claimed. (Vol 4) 1917 Oal 568 
(570) ® (Vol 22) 1935 Lah 321 (322). 

[2] Several transactions, if they form one continuous 
course of dealing or form parts of oae transaction, 
constitute one cause of action. (Vol 2) 1915 Cal 126 
(127) : 41 Cal 825. (Different contracts but forming one 
transaction.) 

[3] Non-payment of court-fees or omission to men- 
tion the specific amount, defendant wili be entitled to 
on taking of account^, will not amount to a waiver of 
such amount. (Vol 20) 1933 Sind 247 (249). 

15. Suits on mortgages. — [1] Mortgagor’s suit for 
redemption must include the whole property of which 
reoevery is sought. (1905) 28 Mad 406 (407, 408) ® 
(Vol 10) 1923 Bom 63 (64). 

[But see (1886) 9 Mad 92 (95) ] 

[2] A puisne mortgagee who pays off a prior mort- 
gage must include any further claim he may have by 
reason of such payment. (1910) 37 Cal 589 (597)® (1911) 
10 Ind Gas 336 (337) (All). 

[3] A separate money bond against the mortgagor 
need not be enforced along with the mortgage, (Vol 12) 
1925 Mad 991 (992). 

Separate suits for interest and prhioipal. 

[4] Where obligation to pay the interest and the 
principal is one, suit for interest alone, when the princi- 
pal also has become due, will bar a subsequent suit for 
the principal. (Vol 9) 1922 P 0 412 (414) ; 4 Lah 32 ; 
50 Ind App 115 (P 0) ® (Vol 9) 1922 P 0 23 (25, 26) ; 
49 Ind App 9 : 44 All 121 (P 0). 

[5] Where there is an independent obligation to pay 
interest, a prior suit for interest is no bar although the 
principal sum had become due. (Vol 9) 1922 P C 412 
(414) : 4 Lah 82 : 50 Ind App 115 (P C) ® (Vol 9) 1922 
P C 23 (26) : 49 Ind App 9 ; 44 AU 121 (P 0) ® 
(Vol 27) 1940 Lah 498 (500) ® (Vol 12) 1925 Mad 1120 
(1122) ; 48 Mad 703 ® (Vol 21) 1934 Bang 159 (160) ® 
(Vol 17) 1930 All 286 (287) ; 51 AU 974 ® (1897) 21 
Bom 261 (271). 

[6] Where the principal sum had not become due, a 
subsequent suit for the principal will not be barred. 
(Vol 14) 1927 Mad 580 (581, 582) ® (1928) 26 All L .lour 57 
(59)® (Vol 16) 1929 Rang 71 (72) : 6 Rang 771 ® (Vol 9) 
1922 IJpp Bur 1 (2) : 4 Upp Bur Rul 62. 

Separate suit for unpaid instalments of interest and 
the balance of mortgage money lokere whole amount 
becomes due under default clause, 

[7] A proviso of the nature of a default clause is inser- 
ted in the mortgage deed wholly for the benefit of mort- 
gagees and the mortgagees have an option either to 
enforce their security at once, or if the security is ample 
to stand by their investment for the full term of the 
mortgage. (Vol 13) 1926 P C 85 (87) : 53 Ind App 187 ; 
48 All 457 ^P 0). 

[8] Money becomes due in such oases on default 
only if the mortgagee exercises his option reserved to 
him. (Vol 19) 1932 P 0 207 (211) : 7 Luck 442 : 69 Ind 
App 376 (P 0) ® (Vol 20) 1933 Lah 463 (464). (Subse- 
quent suit not barred.)®(Vol 24) 1937 Lah 767 (769). (Do.) 
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[9] Default clause entitling sale out of Court of pro- 
perty for principal and interest— Suit for interest alone 
does not bar suit for mortgage money. (Vol 16) 1929 
Rang 71 (72) : 6 Rang 771. 

First sibit for interest under a mortgage t second 
suit for possession. — [10] Where on the first default 
the mortgagee is entitled to sue both for possession and 
mterest he cannot maintain separate suits in respect of 
them. (1910) 1910 Pun L R No. 31, p. 68 (70)1^ (Vol 1) 
1914 Lah 121 (123) : 1914 Pun Re No. 4. 

[See however (Vol 3) 1916 Lah 298 (298).] 

[But see (1886) 1886 Pun Re No. 79, p. 165 (165).] 

[11] If mortgagee is entitled on default to sue either 
for interest or possession, separate suits are not barred, 
(Vol 7) 1920 Lah 1 (3, 4) ; 1 Lah 457 (F B) (Vol 26) 
1939 Lah 112 (113). 

16. Suits for rent and principal by mortgagee- 
lessor against mortgagor-lessee. — [1] Where the 
lease forms in reality only an arrangement for the pay- 
ment of interest, separate suits for rent and princiioal 
will not lie after principal has become due. (Vol 13) 
1926 Lah 559 (360, 561) ^ (Vol 8) 1921 Lah 225 (225). 

[2] Separate suits will lie whore the lease and the 
mortgage constitute distinct and separate transactions. 
(Vol 15) 1928 Lah 732 (733) (Vol 10) 1923 Lah 208 
(204) : 4 Lah 52 © (Vol 19) 1932 Mad 466 (468, 469, 
470) © (1893) 16 Mad 335 (338). 

17. Separate suits for instalments — [1] When 
option exists under the bond, separate suits are maintain- 
able. (Vol 32) 1945 All 119 (120) : I L B (1945) All 
105 © (Vol 22) 1935 All 461 (462) : 57 Ah 838 © (Vol 
29) 1942 Nag 138 (140) : I L R (1948) Nag 630. 

[But see (Vol 26) 1939 Rang 251 252) : 1939 Rang 
L R 180.] 

18. Partition suits, — [1] Suit for partition of 
joint property must include the whole of the properties 
jointly held by the parties. (Vol 20) 1933 Lah 780 
(781)© (1931) 32 Pun L R 289 (290)©(188G) 12 Cal 
566 (569) © (Vol 14) 1927 Mad 213 (214). 

[2] Where some properties are omitted in the suit, the 
penalty is not the dismissal of the suit but the bar of a 
fresh suit for the partition of the omitted items. (1883) 
7 Bom 182 (184) © (1911) 9 Ind Cas 424 (425) (Oudh). 

In the following cases a subsegtient suit was 
entertained. [3] (1871) 8 Bom H C R A C 205 (209)© 
(Vol 15) 1928 Cal 459 (461) © (Vol 2) 1915 Lah 416 
(417) : 1915 Pun Re No. 87 © (Vol 15) 1928 Rang 73 
(75) ; 5 Rang 786. 

[a] Where the omitted portion was not available for 
partition at the time of previous suit for partition, sepa- 
rate suit for such portion will lie. (1900) 23 Mad 608 
(612) © (1875) 12 Bom H C R 148 (155). 

[b] Where the omitted properties were in a different 
district. (Vol 3) 1916 All 172 (173) : 38 All 217©(1912) 
23 Mad L Jour 64 (70) © (Vol 10) 1923 Mad 584 
(684, 685), (No objection where a single suit is brought.) 

[o] Where the omission was due to ignorance of 
existence of the omitted items. (Vol 14) 1927 Mad 213 
(215) © (Vol 19) 1932 Nag 92 (93). (Omission due to 
inadvertence.) © (Vol 18) 1931 Sind 27 (27). 

[4] Suit for partition of property held jointly by a 
Hindu family does not bar a suit for partition of pro- 
perty held by the family jointly with strangers. (1899)23 
Bom 597 (598, 601, 602) © (Vol 11) 1924 Nag 89 (91) ; 
20, Nag L R 28 ©(1912) 15 Oudh Cas 81 (88, 89)© 
(Vql 18) 1931 Sind 143 il44). 

[5] Alienee of a share of joint family property must 
soe^ for general partition. (1899) 24 Bom 128 (134). 

[6] Failure to sue for general partition by an alienee 
by itsdf ia no ground for dismissing the suit. (1912) 23 
Mael L Jour 64 (70). , 

■ t ^ ^ Sfult' by alienee of a share of joint family- 


property, the defendant can always insist on its being for 
general partition. (1899) 24 Bom 128 (130, 134), 

[8] There is no bar to suits for partial partition 
based on distinct causes of action. (Vol 17) 1930 All 371 
(372) © (Vol 20) 1933 P C 106 (108) (P C)©(1913) 1913 
Pun L Re No. 255, p. 867 (869)©(Vol 4) 1917 Oudh 403 
(404). 

[9] The rule against a suit for partial partition is 
not applicable to tenants-in-common. (1913) 17 Cal W N 
521 (522)©(1908) 12 Cal W N 640 (641) © (Vol 11) 1924 
Mad 124 (124) : 46 Mad 844©(1898) 21 Mad 153 (158)© 
(Vol 16) 1929 Bom 323 (325)© (Vol 16) 1929 Oudh 1 (5). 

[10] Though omission by the heir to sue for the 
whole estate was due to the mistaken impression as to 
the rights of another person holding it, a subsequent suit 
is not barred. (Vol 24) 1937 Bang 324 (333). 

[11] Where the Court itself omits to give the income 
from certain property in a final decree in a suit for par- 
tion, subsequent suit for such profits is not barred. 
(Vol 22) 1935 Nag 137 (138). 

Folloioing cases are other instances where subse^' 
guent swts were held barred: — [12] Subsequent suit for 
declaration and possession in respect of properties 
omitted in previous suit for declaration. (Vol 28) 1941 
Pat 37 (38). 

[13] Suit to recover portion of dower debt omitted 
from the previous suit. (Vol 10) 1923 All 331 (332) : 45 
All 384. 

[14] Separate suits for redemption against co-mort- 
gagees. (Vol 6) 1919 Mad 653 (654). 

[15] Where a new contract of sale of mortgaged pro- 
perty with a condition for payment of mortgage loan 
and cash payment in case sale was cancelled was entered 
into superseding mortgage, omission to sue for both bars 
fresh suit in respect of portion omitted. (Vol 24) 1937 
Cal 57 (58). 

19. Suits by minors. — [1] Minor cannot on atta- 
ining majority sue on the same cause of action in re- 
spect of any ’portion of claim omitted by his next 
Mend. (Vol 29) 1942 Bom 338 (338) : I L B (1943) 
Bom 49© (1899) 22 Mad 309 (310). 

[2] Where the omission by next friend was due to 
gross negligence, the minor can sue. (1895) 22 Cal 8 (13, 
14). 

[3] Fraudulent omission by next friend gives the 
minor right to sue on the same cause of action. (1912) 14 
Ind Cas 95 (97) (Cal). 

[4] Where there are glaring laches caused by the 
physical incapacity, the minor can sue. (1909) 1 Ind Cas 
400 (402): 1909 Pun L R No. 25. 

[5] Unreasonable or improper conduct of the suit by 
next friend will entitle minor to sue subsequently, (1899) 
22 Mad 309 (310). 

[6] Where minor’s rights were not properly safe- 
guarded in the suit he can sue, (Vol 8) 1921 Bom 434 
(434) ; 46 Bom 805. 

20. Intentional relinquishment. — [1] Plaintiff may 
relinquish any portion of his claim in order to bring his 
suit within the jurisdiction of a particular Court, But 
suit once instituted cannot be allowed to be amended by 
relinquishment of a portion of the claim to bring it 
within the jurisdiction of that Court and the plaint 
should be returned. (Vol 8) 1921 Mad 696 (698, 700). 
(Per Sadasiva Aiyar J.; Goutts-Trotter, J., contra) © 
(Vol 7) 1920 Nag 47 (49). 

[2] Any portion of claim intentionally relinquished' 
cannot be the subject-matter of a fresh suit. (1913) 20 
Ind Cas 173 (174) (All). 

[3] Where defendant nominally values his relief in, 
the written statement in a suit for accounts and offers 
to pay additional court- fees on settlement of aocouiitss^ 
cannot be deemed to have relinquished his remaining 
claim. (Vol 20) 1933 Sind 247 (249). 
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21. Omission to sue for all reliefs. — [1] Omis- 
sion of any relief to which a person is entitled without 
the leave of the Court will bai’ a subsequent suit in 
respect of it, (Vol 18) 1031 P C 229 (230) (PO)5‘{Vol 18) 
1931 Mad 705 (706, 707). (Though first Court had no 
jurisdiction to grant the omitted relief.) 

[2] The rule applies even though the reliefs may be 
claimed in the alternative. (Yol 19) 1932 Lah 523 (525). 

[3] AVhere the relief sought in the subsequent suit 

did not exist at the date of the former suit, the rule 
does not apply. (1881) 3 All 857 (858, 859) >3& (1909) 11 
Bom L R 46 (50) (1879) 5 Cal 597 (602) © (1871) 16 

Suth W E 5 (9) (P G). (Suing for a new accretion.) tp 
(Vol 9) 1922 Mad 413 (414, 415)5*(1898) 8 Mad L Jour 
273 (21Q)^{Yo\ 14) 1927 Oudh 498 (499)5«(Vol 12) 1925 
Oudh SOS (304) : 28 Oudh Oas 2 (Vol 25} 1938 Bang 
290 (291). (Obiter.) ^ (Vol 24) 1934 Pat 515 (518) ^ 
(Vol 12) 1925 Sind 242 (243). 

[4] Where a mortgagee has asked for and obtained 
only a personal decree under O. 34, R. 14, for the mort. 
gage amount, he may subsequently institute a suit for 
sale of the mortgaged property. (Vol 27) 1940 Pat 283 
(285, 286). 

[5] PJaintifi who sues for a relief to which he is not 
entitled is not debarred from suing for a relief to which 
he is entitled. (Yol 12) 1925 Lah 459 (460) : 6 Lah 384. 

22. Suits for possession and rent. — [1] Default 
clause in lease providing delivery of possession to lessor 
on failure to pay rent at stated periods — Separate suits 
for possession and rent are not maintainable. (Vol 1) 
1914 Bom 130 (130, 131) ; 38 Bom 444. 

iSee also (Vol 24) 1937 Sind 300 (302) : 32 Sind L R 
80. (Option under default clause unless exercised does 
not operate and separate suits for rent for different 
periods can be filed).] 

[But see (1913) 35 All 512 (516) (FB)'a&(Vol 9) 1922 
Lah 118 (119)4»(1909) 42 Mad 330 (332, 333)i$«(Vol 20) 
1933 Bang 107 (109).] 

[2] Where under a contract of lease with a default 
clause the lessor first sues for rent, and subsequently for 
ejectment, the latter suit is barred. (Vol 21^ 1933 All 
84 (85). 

23. Suits for specific performance and other 

reliefs [1] First suit for specific performance alone 

of an agreement to sell bars a subsequent suit for pos- 
session on the same basis, (Vol 11) 1924 Mad 360 (361, 
363);47 Mad 150«P(1894) 18 Bom 537 (542) (Yol 7) 1920 
Fat 89 (91) : 5 Pat L Jour 314. 

[But see (Vol 28) 1941 Bom 247 (249, 250) : IL B 
(1941) Bom 361.] 

* [2] Subsequent suit based on the conveyance obtained 
in pursuance of the decree in the first suit for specific 
performance to sell, is not barred. (Vol 11) 1924 Mad 360 
(363) : 47 Mad 150 (1894) 18 Bom 537 (542) 5* (Vol 

1) 1914 Mad 465 (466) : 38 Mad 698 * (Vol 5) 1918 
Nag 221 (223) : 14 Nag LB 176 •$« (1904) 4 Nag L R 
14 (18) (Vol 13) 1926 Bang 197 (198). 

[3] Suit for possession first and for specific perfor- 
mance later — The latter is barred. (1901) 24 Mad 491 
(503) : 28 Ind App 221 (P 0). 

[4] In a case where the plaintiff is not entitled to 
more than one relief in respect of the same cause of 
action and the first suit fails on the ground that such a 
suit does not lie, a second suit for proper relief is not 
barred. (Vol 12) 1925 Lah 459 (460) : 6 Lah 384. 

24. Partition suits. — [1] A partition suit should 
include the entire divisible property of the parties and 
all the reliefs that could be claimed in a partition suit. 
O^ol 9) 1922 Bom 119 (120) : 46 Bom 827«© (Vol 9)1922 
Bom 9 (9) : 46 Bom 823. (Subsequent suit for accounts 
for a period prior to partition suit is barred (Vol 22) 
1935 Pat 80 (82) (Do.) 


[2] Suit for damages for use and occupation during 
the pendency of the partition suit is based on a difierent 
cause of action. (Vol 7) 1920 Cal 537 (538)«5' (Vol 28) 
1939 Sind 367 (368) : I L B (1940) Kar 36. (Partition 
suit — Party’s failure to ask for mesne profits from date 
of suit till delivery of possession does not bar suit for 
the same.) 

[3] Suit on a promissory note executed by one mem- 
ber of a joint Hindu family in favour of another is not 
based on the same cause of action as for a partition 
suit. (1912) 36 Mad 151 (157). 

[4] The rule does not apply when plaintiff does not 
omit to claim a relief but the final decree fails to grant 
such relief. (Vol 22) 1935 Nag 137 (13S):31 Nag LB 304. 

25. Mortgage suits. — [1] In a suit on mortgage 
neither the mort^^age-money nor the security can be 
split up without the consent of the parties or permission 
of the Court. (Vol 18) 1931 Cal 806 (807). 

[2] In a suit for redemption the mortgagor should 
include all claims including that for excess profits re- 
ceived by the mortgagee accruing after the institution 
of the suit. (1908) 30 All 225 (227) ^ (1908) 30 All 36 
(37) If (1907) 31 Bom 527 (533, 634) f (Vol 14) 1927 
Nag 302 (303)f (1909) 12 Oudh Oas 162 (153). (Deposit 
of mortgage money in Court preceding suit — Suit to 
include claim for subsequent mesne profits.)© (1907) 34 
Cal 223 (232, 233). (Do.)f (Vol 12) 1925 Rang 13 (14) : 
2 Rang 382 © (Vol 7) 1920 Mad 531 (532) © (Vol 1) 
1914 Mad 120 (120) © (Vol 23) 1936 Gal 200 (202). 

[3] Separate suit is maintainable for the mesne pro- 
fits accruing after the date of payment under the 
preliminary decree, (Vol 7) 1920 Pat 106 (106) : 5 Pat 
L Jour 595©(VoM3) 1926 Cal 178 (178) © (Vol 5) 1918 
Mad 284 (284)©(Vol 3) 1916 Oudh 230 (231) ; 19 Oudh 
Oas 161. 

\8ee also (1910) 12 Cal L Jour 620 (622).] 

[See however (Vol 11) 1924 All 909 (910) ] 

[4] Usufructuary mortgagee bringing suit for posses- 
sion alone, which is dismissed cannot again sue for the 
mortgage money, (Vol 8) 1921 Lah 309 (310)© (Vol 19) 
1932 Lah 523 (524, 525) © (Vol 13) 1926 Pat 87 (88, 
89) © (Vol 12) 1925 Oudh 524 (525) : 28 Oudh Oas 82 
© (Vol 11) 1924 Oudh 147 (149) © (Vol 23) 1936 Pesh 
86 (87). 

[5] Where the two suits are based on distinct causes 
of action, the second suit will not be barred although 
the claim to relief may arise out of the same mortgage. 
(Vol 14) 1927 All 713 (713)© ^1904) 27 Mad 102 (106)© 
il913) 6 Sind L E 140 (142). 

[But see contra (Vol 5) 1918 Lah 289 (290) : 1918 
Pun Re No. 119.] 

26. Other examples. — [1] Suit for personal de- 
cree for maintenance — Subsequent suit for declaring a 
charge on property barred. (1888) 11 Mad 127 (129) © 
(Vol 18) 1981 Mad 705 (707)©(Vol 24) 1937 All 66 i57): 
ILE1937 All 269. 

[2] Suit for exclusive possession — Second suit for joint 
possession is barred, (1911) 11 Ind Oas 87 (88) (All). 

[3] Suit for possession alone bars a suit for declara- 
tion of title, (1907) 10 Oudh Cas 44 (48)©(1905) 8 Oudh 
Ca3'389 (392, 393). 

[4] Agreement to pay debt partly in cash and partly 
by executing a mortgage; both the reliefs must be claim- 
ed in one suit. (1901> 25 Bom 161 (166). 

[5] Former suit for damages for dismantling a build- 
ing on the ground of wrongful deprivation of possession 
and appropriation of materials — Second suit for declara- 
tion of title and partition by metes and bounds of the 
land is barred. (Vol 7) 1920 Oal 978 (979) : 46 Cal 640. 

[6] Suit for loss of income by lessee evicted before 
expiry of lease — Subsequent suit for damages for 
breach of covenant for quiet enjoyment barred. (1892) 
2 Mad L Jour 190 (199). 
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[7] Beneficiary entitled to charge on trustees* proper- 
ties for nnacconnted money — Suing for personal 
decree alone deprnes claim for the charge. {Vol 20) 
1933 Bom 437 (438) : 58 Bom 67. 

[8] Suit for damages on dispossession — Subsequent 
suit for possession is barred. (1910) 5 Ind Cas 126 (127) 
(All). 

[9] Suit for possession of land — Subsequent suit for 
the trees standing on land is barred. (1893) 20 Cal 322 
(325). 

[10-11] Separate suits for declaratory decree io build 
drain on a piece of land and for damages by the 
defendant’s refusal to allow it are barred. (1907) 1907 
Pun L R No. 28, p. 54 (56), 

[12] Only one suit lies in respect of all claims 
arising out of same partnership. (Vol 7) 1920 Mad 680 
( 686 ). 

[13] Declaration obtained by a co-sharer that a 
certain gift of plots does not affect his rights is no bar to 
a subsequent suit on the ground that the choice of allot- 
ment should not be afieeted by the gift, (Vol 11) 1924 
Oudh 129 (131) ; 26 Oudh Cas 98. 

[14] Suit for specific performance to reoonvey land 
bars a separate suit for mesne profits on account of 
delay in reconveyance, (1909) 13 Cal W N 669 (671). 

[15] Damages refused in suit — Subsequent suit for 
mesne profits in respect of which the damages were 
refused is barred. (1935) 18 Nag L Jour 76 (79). 

[16] Suit for possession by lessee and decree obtained 
— Decree for ejectment obtained in second suit — Third 
suit for demolition of buildings on the lease hold — Eeld^ 
separate suit did not lie. (Vol 22) 1936 Pat 222 (224). 

27. Leave of Court. — [1] 'Where the omission of 
some reliefs has been with the permission of the Court, 
they can be sued for again, (Vol 8) 1921 Pat 193 (196) : 
6 Pat L Jour 373 (F B) ^ (Vol 26) 1938 Rang 76 (79) ; 
1937 Rang L R 447. 

[2] The leave may be express or inferred from the 
circumstances of the case. (Vol 8) 1921 Pat 193 (195) : 
6 Pat L Jour 373 (F B)4<(Vol 14) 1927 Rang 237 (238). 
(It is sufiBcient if it can be implied from the order.) 6E« 
(Vol 25) 1938 Mad 865 (876, 877). 

[3] “Value of the relief to he omitted does not affect 
Court’s power to grant the leave. (1910) 33 All 244 
(246)1.(Vol 3) 1916 Low Bur 43 (44). 

14] Power to graat leave does not extend to allowing 
a splitting up of claims. (Vol 4) 1917 Cal 841 (843, 844) ; 
43 Cal 95. 

[5] The application for leave need not precede or 
accompany the plaint in the suit. (Vol 26) 1938 Mad 
979 (982) : I L R (1939) Mad 317. 

28. Identity of the parties in both the suits. — 

[1] The two suits must he between the same parties or 
between persons olaimiug through the same parties. 
(1910) 7 All L Jour 627 (631) (Vol 16) 1929 Mad 96 
(103) (1912) 1912 Mad W N 1071 (1073) (1912) 15 

Ind Cas 833(835) (Oudh)ii«(1895) 22 Cal 692 (706, 707)® 
(Vol 7) 1920 Cal 537 (538)®(Vol 6) 1919 All 270 (271) ; 
41 All 683 ® (Vol 7) 1920 Bom 90 (93) : 44 Bom 352 ® 
(Vol 3) 1916 Bom 310 (312) : 40 Bom 361 ® (1890) 14 
Bom 408 (416, 416). (Nominal defendant in former suit 
. — Latter suit against him as real defendant — Not 
barred.)®(Vol 1) 1914 Cal 263 (267)^»(1902) 26 Mad 736 
^740), ® (Vol 17) 1930 Nag 119 (120) ® (Vol 6) 1918 Nag 
241 (241) ® (Vol 12) 1925 Oudh 63 (54) ® (Vol 11) 1924 

l;29.(13l) : 26 Cudh Cas 98. 

PEI The rule does not apply where same persons sue 
or are sued in different capacities in the two suits, 
though the fact that some of the original plaintiffs or 
defendants are not parties to the subsequent suit does 
not make this rule inapplicable. (Vol 29) 1942 All 122 
(126) ; I L R (1942) All 103. 


[3] A suit against the person resisting execution is 
not barred under this rule (1893) 16 Mad 449 (450) S* 
(1866) 1886 All W N 269 (269, 272). (Mortgagee obtain- 
ing decree against mortgagor — Execution of decree 
resisted by another — Suit against latter not barred.)® 
(1881) 6 Cal 142 (146, 147). 

[4] Prior mortgagee suing' without making the puisne 
mortgagee a party can separately sue for sale against 
the puisne mortgagee. (1910) 32 All 119 (123). 

[5] A suit by the puisne mortgagee for sale without 
impleading the prior mortgagee does not bar a suit for 
redemption of the prior mortgage. (1897) 19 All 379 
(380. 381, 383, 384, 335) (F B). 

[But see (1907) 10 Oudh Cas 145 (149) (S B),] 

[6] A suit for redemption against a mortgagee is no 
bar to suit for contribution against a co-mortgagor. 
(Vol 16) 1929 All 696 (697). 

[7] A suit for accounts and profits against a cosharer 
does not bar a suit for profits against the same person 
as lambardar. (1910) 7 All L Jour 526 (528). 

[8] Separate suits are maintainable against each of 
joint promisors, (1910) 33 Mad 317 (322) ® (1884) 10 
Cal 924 (927, 928) ® (1880) 5 Cal 291 (294). 

[9] A suit for profits by plaintiff in respect of his own 
share is no bar to a suit by him as the assignee of the 
profits due to another cosharer. (1912) 10 All L Jour 
469 (471). 

[10] Suit against a mother in her personal capacity 
on a mortgage executed by her on behalf of her son is 
no bar to a suit against the son on the basis of the 
mortgage. (Vol 3) 1916 Mad 459 (460, 461) ® (1883) 
1883 Pun Re No. 41, page 125 (127). 

[11] A suit for specific performance of a contract of 
sale against A is no bar to a suit for possession against 
A and B in whose favour A had executed a conveyance. 
(1902) 6 Cal W N 314 (318). 

[12] Auction-purchaser may sue separately different 
persons in possession of the property. (1903) 27 Bom 
379 (388, 389). 

29. The previous decision should be on merits. 
— [1] Where the J udge in the previous suit has refused 
to adjudicate on a certain matter, a fresh suit in respect 
of it is not barred. (Vol 6) 1918 All 412 (413) : 40 AU 
292 ® (Vol 12) 1925 Bang 313 (314) ® (Vol 11) 1924 
Lab 21 (23) ; 4 Lab 76 ® (Vol 2) 1915 Lab 303 (306) ® 
(Vol 18) 1931 Mad 830 (832) ® (1928) 108 Ind Cas 406 
(406) (Mad). 

[2] Where a previous suit has been dismissed on the 
ground of technical defect, the bar of this rule does not 
apply. (Vol 2) 1916 Lab 416 (417) ; 1915 Pun Re No. 
87 ® (Vol 17) 1930 Lab 634 (636). 

[But see (Vol 24) 1937 Bang 324 (330).] 

30. Different causes of action Rule inapplit 
cable, — [1] The rule does not operate as a bar when 
the subsequent suit is based on a cause of action 
different from that on which the first suit was based. 
(Vol 27) 1940 Pat 76 (78) : 18 Pat 789 ® (Vol 2) 1915 
Mad 888 (888) : 38 Mad 247 ® (Vol 20) 1933 Bom 398 
(400) : 67 Bom 458 ®(1911) 10 Ind Cas 26 (27) (AU)® 
(Vol 16) 1929 All 696 (697) ® (Vol 16) 1929 Cal 93 (96) 
® (Vol 8) 1921 Cal 277 (279, 280) ® (Vol 2) 1915 Cal 
126 (126, 128) : 41 Cal 825 ®( 1914) 41 Ind App 142 
(148) : 1914 App Cas 618 (P C) ® (1888) 15 Cal 800 
(808) : 15 Ind App 106 (P C) ® (1867) 11 Moo Ind 
App 651 (606) (P C) ® (Vol 17) 1930 Mad 264 (267) ® 
(Vol 16) 1928 Mad 840 (842) ® (1903) 26 Mad 760 (766) 
® (1898) 21 Mad 163 (156, 158) ® (1885) 8 Mad 620 
(524) : 12 Ind App 116 (P C) ® (1890) 14 Bom 31 (65, 
66) ® (1937) I L B (1937) 2 Cal 651 (660) ® (Vol 22) 
1936 Lab 672 (676) ; 16 Lab 640 (F B) ® (Vol 33) 1940 
Nag 277 (297) ; I L R (1946) Nag 159. 
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[2] A cause of action may arise from the same 
transaction as the cause of action in the previous suit. 
(1914) 41 Ind App 142 (148) : 1914 App Oas 618 (P 0) 
* (Vol 24) 1937 All 401 (405) : IL B 1937 All 489 ^ 
(Vol 28) 1941 Lab 139 (142). 

[3] Test is to see whether the claim in the sub- 
sequent suit could have been made in respect of the 
cause of action in the previous suit. (Vol 29) 1942 Cal 
407 (409, 410). 

[4] A cause of action arising after the original pre- 
sentation of the plaint which was returned for presen- 
tation to proper Court should be deemed to have arisen 
subsequent to the previous suit. (Vol 27) 1940 P C 70 
(73) : 67 Ind App 179 ; I L E 1940’ Kar P C 149: I L B 
(1940) Lah 330 (P C). 

31. Suit for possession and another for mesne 
profits. — [1] A suit for possession does not bar a sub- 
sequent suit for mesne profits accrued before the first 
suit. (Vol 29) 1942 Cal 40 (41)4‘(Vol 27) 1940 Mad 934 
(935}*(Vol 7) 1920 All 302 (302)^>(1902) 24 All 501 (503) 
^{Yol 11) 1924 Bom 368 (368)*ll892j 19 Cal 615 (617) 
««(Vol 2) 1915 Mad 912 (913): 38 Mad 829 (FB)*(Vol 8) 
1921 Nag 112 (113) : 17 Nag L E 62 « (Vol 13) 1926 
Bang 137 (138): 4 Bang lOa^^lSlO) 8 Ind Cas 445 (447, 
448 (Low Bur) ® (1900-02) 1 Low Bur Eul 13 (14). 

[But see (Vol 29) 1942 Bom 338 (339): I L B (1943) 
Bom 49* (1895) 17 AU»533 (535, 536)*(1881) 3 All 660 
(662) (FB). (Suit by usufructuary mortgagee.)* (19 06) 9 
Oudh Cas 224 (227).] 

[2] A separate suit for mesne profits accruing after 
the institution of a prior suit for possession is maintain- 
ble. (1890)17 Cal 968 (971)*(Vol 18) 1931 Cal 788 (789): 
68 Cal 1040 (Decree in previous suit for possession 
silent as to future mesne profits — Second suit for such 
mesne profits is not barred.) *{Vol 19) il982 All 510 
(611) : 54 AU 65 (68) * (Vol 18) 1931 AU 429 (432) : 58 
AU 951 (SB) * (Vol 19) 1932 Bom 222 (223, 224) : 66 
Bom 292 *(Vol 19) 1932 Lah 448 (449)* (Vol 13) 1926 
Mad 1015 (1016)*(Vol 16) 1928 Nag 65 (65). (Partition 
suit — Subsequent suit for subsequent mesne profits.) 
*(Vol 12) 1925 Pat 145 (147) * (Vol 18) 1931 Oudh 131 
(132) ; 6 Luck 243 * (Vol 3) 1916 Low Bur 35 (35) 
*(Vol 5) 1918 Nag 28 (29) : 15 Nag L R 101 * (Vol 22) 
1935 Bom 306 (308) : 59 Bom 454 * (Vol 24) 1937 Mad 
849 (851). 

[But see (Vol 14) 1927 All 716 (716, 717) : 49 All 
597*(Vol 4) 1917 All 479 (480) : 36 All 61.] 

[3] Where both the claims are based on the same 
allegations of facts, the reliefs cannot be split up. (1881) 
3 All 660 (661, 662) (FB), 

[4] A claim for mesne profits cannot be split up and 
the whole of the mesne profits accrued due at the time 
of the suit should be included. (1886) 12 Cal 482 (484) 
(PC). 

[But see (Vol 10) 1928 Cal 371 (372, 373).] 

[6] First suit for mesne profits alone is no bar to a 
a second suit for possession. (1883) 9 Cal 283 (287, 288) 
*•(1909) 1 Ind Cas 644 (645) (Mad). 

[But see (Vol 29) 1942 Pesh 9 (10) * (Vol 27) 1940 
All 524 (524) : I L E (1940) All 781 * (Vol 26) 1939 All 
62 (64)*(1906) 9 Oudh Cas 322 (325)*(Vol 2) 1915 Sind 
36 (36) : 9 Sind L R 23,] 

[6] Cause of action for possession, and for mesne 
profits though difierent can be combined in one suit. 
(Vol 30) 1943 Cal 1 (4) : I L R (1942) 2 Cal 268. 

32. Other examples [1] Suit for declaration of 

title and injunction on interference with possession does 
not bar a suit for declaration and possession. (Vol 17) 
1930 Sind 87 (88, 89)*(1912) 34 AU 172 (183) * (Vol 6) 
1919 Mad 45 (45). 

[But see (1910) 8 Ind Cas 9 (16) (All).] 


[2] Suit for declaration of right to land dismissed for 
not claiming possession also — Suit for possession is 
not barred. (Vol 2) 1915 Mad 888 (888) : 38 Mad 247*- 
(Vol 16) 1929 All 306 (307)*(1883) 5 All 345 (354) (FB). 
(NOTE. — In this case the declaration was granted in the 
first suit ; yet it was held it made no difference in prinei- 
ple.)*(1882) 4 All 261 (267) (FB)*(1879) 2 All 356(367) 
(FB)*(1886) 12 Cal 291 (293, 294)*(1883) 9 Cal 43 (47) 
*(1910) 6 Nag L B 81 (82) * (Vol 13) 1926 Rang 123 
(123, 124)*(Vol 4) 1917 Low Bur 28 (29) : 9 Low Bur 
Bill 37* (1893-1900) 1893-1900 Low Bur Rul 410. 

[But see (Vol 9) 1922 Nag 129 (134) : 21 Nag L E 
124 * (V^ol 10) 1923 All 554 (555).] 

[3] Suit for specific performance of agreement to 
transfer land dismissed — Suit for the return of the 
consideration money not barred. (1904) 27 Mad 380 
{381)*(Vol 10) 1923 All 321 (321) : 45 All 378. 

[But see (1898) 8 Mad L Jour 61 (62),] 

[4] Dismissal of suit for sale as on a simple mortgage 
does not bar a suit for possession as on a usufructuary 
mortgage, (1904) 27 Mad 102 (105). 

[5] Where a suit is compromised, a second suit based 
on the compromise is not barred. (1905) 2 All L Jour 
680 (681)* (1898) 2 Cal W N 663 (664)* (Vol 7) 1920 
Lah 184 (186). 

[6] Distinct trespasses committed at different times 
give rise to different causes of action. (1900) 10 Mad 
L Jour 136 (138)*(1884) 6 All 616 (617)*(Vol 11) 1924 
Nag 214 (214). 

[7] A person whose property had been wrongfully 
attached in execution, sued for and obtained a decree that 
the attached property was not liable to attachment and 
sale under decree — Suit for damages for wrongful attach- 
ment is maintainable, (Vol 14) 1927 Oudh 48 (48)* 
(Vol 6) 1919 Oudh 31 (32). 

[8] Suit for declaration of reversionary rights— Subse- 
quent suit for possession is not barred. (Vol 7) 1920 Cal 
755 (757)* (Vol 2) 1915 Lah 127 (128). 

[9] Suit by a Mahomedan widow for dower — Suit for 
declaration to possess husband’s estate for life according 
to custom not barred. (1894) 21 Cal 157 (163) : 20 Ind 
App 155 (PC). ^ 

[10] Reversioner’s suit for injunction restraining 
alienations by Hindu widow — Suit for declaration that an 
alienation by widow is inoperative is not barred. (1889) 
16 Cal 98 (102) : 15 Ind App 156 (PC). 

[11] A suit for possession of land held under a will, 
wrongfully deprived of is no bar to a suit for personal 
property under the will. (1886) 8 Mad 520 (524): 12 Ihd 
App 116 (PC). 

[12] Suit for the wrongful conversion of goods given- 
in a will — Later suit to obtain payment of the legacies 
without any claim in respect of any of goods to which 
the former suit related is maintainable. (Vol 12) 1925 
P 0 105 (108) : 48 Mad 312 : 62 Ind App 214 (P 0). 

[13] Several alienations of different portions of hus- 
band’s estate by widow — ^The reversioner suing for pos- 
session after her lifetime can separately sue in respect 
of each alienation. (Vol 9) 1922 Oudh 171 (175)*(1873)’ 
10 Beng L R 1 (11) : 14 Moo Ind App 176 (PC). 

[14] Suit by reversioner to declare alienation by 
widow not binding — Suit for possession after death of 
widow not barred. (1910) 32 All 189 (193). 

[16] Suit for declaration that property is not liable to 
attachment and sale is no bar to a suit for possession^ 
(1891)14 Mad 23 (24, 25)* (Vol 24) 1937 Bang 133 
(134)*(Vol 24) 1937 Rang 249 (260). 

[16] Suit by Hindu daughter to establish her title 
to her father’s estate in reversion on her mother’s death 
— A suit for possession of specific portion of estate noi 
barred. (Vol 16) 1929 P C 166 (169): 56 Ind App 267 ; 
51 All 439 (PC). 
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[17] A suit to eject the defendant on the basis of a 
lease is no bar to a suit based on title. (Vol 6) 1919 
Mad 743 (745)'$< (1903) 13 Mad L Jour 475 (476). 

[18] Suit of vendee or other transferee of property 
for possession dismissed— Suit for the return of the con- 
sideration money not barred. (1901) 24 Mad 27 (3l)^« 
(Vol 20) 1933 Lah 1017 (1017) ©(Vol 14) 1927 Mad 273 
(275, 276)© (Vol 11) 1924 Gal 558 (562)© (1888) 15 Cal 
51 (53)© (Vol 13) 1926 Nag 109 (114): 22 Nag L E 49© 
(Vol 16) 1929 Pat 241 (241). (Suit by lessor to recover 
possession of land is no bar to a subsequent suit for 
refund of rent.) 

[See also (Vol 13) 1926 P C 118 (119) (PC).] 

[19] Suit for redemption on the basis of one mort- 
gage dismissed— A suit on the basis of another mortgage 
not barred. (1911) 33 AU 302 (305)© (1903) 26 Mad 760 
(775)©(1906) 29 Mad 153 (154) (F B). 

[20] Suit dismissed for want of cause of action — 
Second suit on the true cause of action is not barred. 
1904) 26 All 501 (503, 504)© (Vol 12) 1925 Lah 459 
460) : 6 Lah 384© (Vol 5) 1918 Mad 78 (81)© (1915) 
29 Ind Cas 678 (679) (U P B E) © (Vol 2) 1915 All 404 
(405) : 37 All 646. 

[21] Suit for redemption and a suit for ejectment on 
the ground of title are on distinct causes of action. 
(Vol 27) 1940 Cal 550 (552) ; I L E (1940) 1 Cal 544© 
(1888) 15 Cal 800 (808) : 16 Ind App 106 (PC). 

[But see (1896) 6 Mad L Jour 51 (52).] 

[22] Suit for enhancement of rent dismissed—Suit for 
recovery of rent at the original rate not barred. (1888) 
15 Cal 145 (149, 150) (FB). (Overruling 9 Gal 919.) 

[23] Decree for rent at the original rate— Suit to re- 
cover the difference between the rent at the old rate and 
that at the enhanced rale for the same period not 
barred. (Vol 15) 1928 Cal 684 (686). 

[But see (Vol 12) 1925 Cal 463 (464).] 

[24] A promissory note creates a distinct cause of 
action from the original debt for which the instrument 
v^as given. (1914) 41 Ind App 142 (148) : 1914 App Cas 
618 (P 0).] 

[But see (Vol 4) 1917 Lah 220 (222) : 1917 Pun Ee 
No. 63.] 

[25] Where several promissory notes are given for por- 
tions of the same debt, each promissory note can be sued 
on separately. (1912) 36 Mad 151 (156, 156)© (1883) 7 
Bom 134 (136, 137). 

[See also (Vol 22) 1985 Bang 365 (366, 367).] 

[But see (1907) 29 All 256 (259).] 

[26] Suit for cancellation of a deed of transfer does 
not preclude suit for possession of the property, (Vol 15) 
1928 Oudh 359 (362) : 3 Luck 487. 

[But see (Vol 3) 1916 Low Bur 43 (44) ] 

[27] Where judicial separation has been once ob- 
tained on the ground of cruelty and adultery, a new 
petition on the same facts for annulment of marriage is 
barred. (Vol 16) 1928 Cal 806 (808) : 56 Cal 166. 

[28] Cause of action in respect of claim for arrears 
of royalty is separate from cause of action for kbas 
possession and mesne profits. (Vol 29] 1942 Cal 40 (40). 

[29] Fust suit for recovery of specific sum — Second 
suit for rendition of accounts — Causes of action are 
difierent. (Vol 28) 1941 All 217 (218). 

[30] Separate sale deeds for different considerations 
provide distinct causes of action. (Vol 27) 1940 Pat 76 
<78) : 18 Pat 789. 

[31] Suit for share inherited from sister no bar to 
suit for share inherited -from father. (1909) 31 All 657 
<571) : 36 Ind App 210 ; 13 Oudh Cas 183 (P 0). 

[32] Separate contracts contained in the same docu- 
ment give rise to distinct causes of action. (1897) 21 
J3bm267 (271). 

, Suit mi partition by younger brother of zamin- 


dar dismissed as property was impartible — Suit for 
maintenance not barred. (1901) 24 Mad 147 (157) : 27 
Ind App 161 (P 0). 

[34] Cause of action in a suit for enforcing a mort- 
gage against a person as the absolute owner of the 
hypotheca is different from that in a suit against him 
and his coparceners as co-owners of the property. 
(Vol 31) 1944 Mad 98 (102). 

33. “Shall not afterwards sue.” — [1] Omission 
to include any claim or ask for relief does not affect the 
suit but bars only subsequent proceedings in respect of 
them. (Vol 25) 1938 Mad 979 (981, 982): I L E (1939) 
Mad 317. 

[2] There is a difference of opinion where two suits 
are filed simultaneously as to which of the two suits is 
barred : 

(a) Suit which bears the latter number is barred. 
(1894) 16 Allies (172, 173) (FB). (1 All 650, doubted; 
decision in 1888 All W N 147, held to be wrong.) 

(b) The plaintiff should be given the choice to elect. 
(Vol 13) 1926 Mad 934 (936): 49 Mad 869. 

(c) The two suits should be consolidated and not one 
of them dismissed. (Vol 30) 1943 Bom 12 (17,18): I L E 
(1943) Bom 104. 

[3] The rule does not bar other remedies open to the 
plaintiff. (Vol 6) 1919 Sind 79 (79): 13 SindL E 153© 
(1898) 21 Mad 236 (237)© (1905) 7 Bom L E 138 (141). 

[4] Bar under the rule must be established by the 
defendant. (Vol 14) 1927 Lah 840 (840, 841)© (Vol 20) 
1933 All 862 (853)© (1909) 2 Ind Cas 116 (116) (All) © 
(1893) 20 Cal 716 (719)© (Vol 6) 1918 Lah 388 (389). 

[5] Court will not take up the objection on its own 
motion. (Vol 2) 1915 Lah 286 (286). 

[6] Objection under this rule cannot be taken for the 
first time in appeal unless the other party is indemni- 
fied for the omission to take it as a preliminary point in 
suit. (1911) 38 Cal 629:6 Low Bur Rule 18; 38 Ind App 
140 (PC). 

[But see (Vol 19) 1932 Al,l 510,(511): 54 All 65(68).] 

34. Set-off. — [1] Omission of any portion of set-off 
claimable under 0. 8, E. 2 will bar a subsequent suit in 
respect of it. (Vol 29) 1942 Mad 580 (581): ILE (1942) 
Mad 836 © (1905) 32 Cal 654 (657). 

35. Plea in defence not barred. — [1] The rule 
does not bar a plea in defence. (Vol 27) 1940 Lah 166 
(168, 169) © (Vol 20) 1933 Bom 51 (55) : 67 Bom 346 
© (1909) 32 All 33 (44)©(Vol 13) 1926 Lah 494 (494) : 
7 Lah 297 © (Vol 23) 1936 Mad 473 (476) © (Vol 27) 
1940 Bang 29 (31, 32). 

36. Insolvency proceedings not suits. — [1] The 
rule does not enable the Officii Assignee to apply to the 
Insolvency Court for a declaration that the right of a 
certain creditor of the insolvent to sue for a certain debt 
is barred. (Vol 12) 1925 Mad 1120 (1120, 1121) : 48 
Mad 703. 

37. Application to sue in forma pauperis.— [1] 
Where an application to sue in forma^atiperis has been 
rejected it does not amount to a suit and the provisions 
of this rule do not apply to it.(1899)21 All 359(360,361). 

38. Amendment of plaint. — [1] The rule does 
not preclude the amendment of plaint by the addition 
of the omitted claim. (Vol 27) 1940 P C 70 (73): 67 Ind 
App 179 : I L E (1940) Kar P 0 149 ; I L E (1940) 
Lah 330 (PC). 

39. Revenue and village Courts [1] The rule 

applies to proceedings in the Eevenue Court for the re- 
covery of the rent. (Vol 9) 1922 Cal 101 (103) ^ 49 Cal 
1026©(1883) 5 All 406 (413) (FB). (Buie applies to suits 
under N. W. P. Bent Act, 12 [XII] of 1881!) 

[But see (Vol 3) 1916 All 83 (84) : 38 All 302 (FB).] 

[2] The rule does not apply to proceedings in revenue 
Court for partition. (Vol 3) 1916 All 83 (84): 38 All 302 
(FB) © (Vol 14) 1927 Oudh 498 (499). 
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Z. (l) Save as otherwise provided, a plaintiff may unite in the same suit several causes^^ of 
Joinder of causes action against the same defendant^, or the same defendants jointly®,* and any 
of action. plaintiffs having causes of action in which they are jointly interested against 

the same defendant^ or the same defendants jointly^^ may unite such causes of action in the same suit. 

(S) Where causes of action are united, the jurisdiction^ of the Court as regards the suit shall 
depend on the amount or value of the aggregate subject-matters at the date of instituting the suit. 

[1882—8,145, paras. 1 and 3; 1877— S. 45; R. S. 0. 0. 18, R. 1. See S. 99 and Er. 4 to 6 below.] 


O. 2 R. 2 co7itd.} 

[3] The provisions of the'Oivii Procedure Code are 
not applicable to Village Munsif’s Courts and hence this 
rule does not apply to a suit brought in such Gourts.(Vol 3) 
1916 Mad 544 (546)i$'(Yol 21) 1934 Mad 99 (100). (But 
a similar provision is enacted in Madras Village Courts 
Act in Section 18), 

ORDER 2, RULE 3 — SYNOPSIS. 

1. Addition of unnecessary parties. 

2. Alternative reliefs. 

3. Applicability of the Rule. 

4,. Jurisdiction. 

5. Misjoinder of defendants and causes of action. 

6. Misjoinder of plaintiffs and causes of action. 

7. One plaintiff, one defendant, several causes of 
action. 

8. One plaintiff — Two or more defendants — Causes 
of action joint against all. 

9. Procedure in cases of misjoinder. 

9a. Revision. 

10. Rule presupposes several causes of action. 

11. Two or more plaintiffs — One defendant — Plain- 
tiffs jointly interested in the cause of action. 

12. Two or more plaintiffs — Two or more defen- 
dants. 

1. Addition of unnecessary parties. — [1] Suit 
for pre-emption of several plots sold by different ven- 
dors — ^V endee same — Joinder of vendors as defendants 
will not make suit bad for misjoinder as^vendor is not 
necessary party to suit. (Vol 11) 1924 Lah 156 (157) 
(1910) 32 All 14 (18). (6 All 106, dissented from.) 

2. Alternative reliefs. — [1] 'A plaintiff can join 
two reliefs in one suit and claim them alternatively. 
(1912) 8 Nag L E 7 (10) (Claim on an original contract 
and a claim on a substituted contract.) (Vol 5) 1918 
Cal 813 (814). (Suit for rent — Alternative claim for 
money decree against plaintiff’s cosharer.) 5* (1906) 4 
Cal Ij Jour 367 (368). (A claim for easement can be 
joined in the alternative with a claim on proprietary 
right.) ® (1941) 22 Pat L Tim 196 (199). (Suit for en- 
forcement of the mortgage bond — Prayer in the alterna- 
tive against the assignor of the bond — There are no 
distinct causes of action against the mortgagor and the 
assignor.) 

[2] A party may join two or more alternative claims 
for relief based on inconsistent allegations but is not 
bound to do so unless such joinder is possible without 
confusion or embarrassment and without impleading 
others as parties. (1912) 17 Ind Oas 334 (337) (Oudh)* 
(Vol 11) 1924 Pat 280 (281). (Inconsistent reliefs are 
not necessarily to be rejected — Rescission and specific 
performance of contract in alternative can be claimed.) 

[3] Suit by vendee of mortgagee rights against mort- 
rgagors — Vendee can implead his vendor as well and ask 
for relief in the alternative — Suit not barred by 0. 1, 
R. 3 — Nor can relief against vendor be said to be pre- 
mature — Applicability of O 2, R. 3, is doubtful. (Vol 
28) 1941 Oudh 56 (68) : 16 Luck 113. 

3. Applicability of the Rule. — [1] Order 2, R. 3, 
which permits of joinder of causes of action must be so 
Interpreted as not to clash with 0. 1, B. 8. (1911) 7 
Nag L B 130 (131). 


[2] Order 2 B. 3 is subject to the provisions of O. 2 
B. 6. (Vol 29) 1942 All 387 (389). 

[3] Different causes of action against different defen- 
dants also can be joined if case can be brought within 
0.1, R. 3. (Vol 13) 1926 Sind 66 (68) : 19 Sind L R 395. 

[4] Joinder of parties and.causes-of action — Joint in- 
terest or same transaction is necessary. (Vol 6) 1919 
Low Bur 121 (122). 

[5] Misjoinder of causes of action and parties — Test 

is whether common question to be tried between parties 
is disclosed in plaint. (Vol 6) 1919 Pat 381 (38*2)t5i 
(1905) 7 Bom L R 925 (927). , 

[6] Order 2 R. 3 applies to notice under S. 163, U. P. 
Tenancy Act. (1946) 1946 All W E (Rev) 25 (26). 

[7] Order 2, R. 3 is not applicable to a suit for arrears of 
rent under Agra Tenancy Act. A separate suit should 
be brought for the arrears of rent of separate holdings, 
though held by the same defendant. (1907) 29 All 
18 (19). 

4. Jurisdiction. — [1] Suit on different pro-notes 
by same defendant — ^Value of suit for purposes of juris- 
dietion is aggregate value of all causes of action com- 
prised therein. (Vol 3) 1916 Lah 363 (363) : 1915 Pun 
Re No. 100. 

[2] Rule 3 is subject also to condition that Court has 
jurisdiction as to all causes of action involved. (Vol 29) 
1942 All 387 (389) : I L B (1942) All 862. 

5. Misjoinder of defendants and causes of 

action. — [1] Under 0, 2, B. 3, a plaintiff cannot join in 
the same suit several causes of action against several de- 
fendants unless they are all jointly interested in each 
separate cause of action. (Vol 6) 1919 Low Bur 121 
(122) (1883) 5 All 163 (172) (P B) {Mahmood J. 

dissenting) © (1911) 35 Bom 297 (301)* (Vol 14) 1927 
Cal 93 (95) : 27 Cri L Jour 1195*(Vol 27) 1940 Mad 
903 (904). (Suit for injunction restraining mortgagee 
from selling mortgaged property and for scaling down 
mortgaged debtunder Madras Agriculturists’ Relief Act — 
Mortgaged property improperly sold — Purchaser can- 
not be impleaded on ground of fraud — Cause of action 
against him is entirely different.) (Vol 5) 1918 Mad 681 
(692) : 40 Mad 365 (P B)* (Vol 6) 1919 Low Bur 51 
(52). 

[2] Mortgages of same property to same mortgagee. 
— Mortgagors different — One mortgage suit against 
both does not lie — Such mortgagors cannot be joined 
in one suit under 0. 1 B 3 or O. 2 R. 3. (Vol 24) 1937 
Nag 99 (100) : I L E (1937) Nag 349. 

[3] Suit for specific performance of contract by member 
of Hindu undivided family to sell bis share-joinder of 
other members as defendants amounts to misjoinder. (Vol 
5) 1918 Mad 681 (687) : 40 Mad 365 (FB). 

[4] One joint suit against cashier for accounts and 

against Sadar Nalb for negligence is bad. (Vol 11) 1924 
Cal 611 (511). . . 

[5] Suit for declaration that sale of partnership is 
fraudulent and null and void as against plaintiff and 
for recovery of assets from purchasers and for account 
of partnership from other partners is bad for mis- 
joinder. (Vol 1) 1914 Sind 70 (72) : 8 Sind L B 69. 

[6] Suit for recovery of money from a person and 
for removal of trustee and for accounts is bad for* 
misjoinder of causes of action. (1910) 4 Sind L R 152 
(158). 


IM. 55. 
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O. 2 R. 3 (eo7iid.) 

[7] A suit seeking possession by redemption against 
one set o£ defendants and possession by ejeotment 
against oilier defendants could not be allowed. (Vol *2) 
1915 All 106 (106, 107). 

[8] A right to the partition of a residuary mahal, 
and a right to the division of a part of a talug^^ which 
was formerly incapable of partition, are different causes 
of action and where the parties concerned in a claim 
under the first right are loss numerous than those con- 
cerned in the second one, a suit against them is bad for 
misjoinder of parties and causes of action. (1913) 17 
Cal W N 128 (129). 

^9] Where landlord sued to eject several tenants in 
possessioui gf parcels of I^nd^ making them 

dafe pdfi.nl, a in One audi^the saiiie sruT, and the litiga- 
tion was conducted as though the defendants were a 
community with common interests, the procedure 
though highly irregular, nevertheless prevents the land- 
lord from objecting to the use of evidence given in the 
case of some tenants as evidence in favour of all the 
defendants. (Vol 7) 1920 P 0 67 (70) ; 47 Ind App 76 : 
43 Mad 567 (P 0). 

[10] Suit for possession against one set of defendants 
and for damages for dispossession against another set 
is not bad for misjoinder of causes of action. (Vol 6) 
1919 Lah 280 (282) : 1919 Pun Re No 10. 

6. Misjoinder of plaintiffs and causes of action. 
[1] Two plaintiffs — Two causes of action — De- 
fendants same — Joinder cannot be allowed. (Vol 10) 
1923 Pat 411 (412, 413) © (Vol 12) 1925 Bom 342 
(342). (Five persons making five contracts with the same 
defendant — One suit by all five on the contract is 
not maintainable.) 

7. One plaintiff, one defendant, several causes of 
action. — [1] Under 0. 2, R. 3 a plaintiff can combine 
in one suit against a defendant several causes of action. 
(Vol 3) 1916 Lah 363 (363) ; 1915 Pun Re No. 100 © 
(Vol 6) 1919 All 79 (80) : 42 All 64. (Claim for declara- 
tion to half share in cultivated holding — Claim for 
mesne profits can be joined and decreed.) © (Vol 20) 
1933 Cal 165 (168). (Claims for work done and re- 
imbursement for expenses incurred for being ready for 
other promised work are maintainable.) © (Vol 6) 1919 
Cal 343 (344). (Two causes of action against same de- 
fendant.) © (Vol 28) 1941 Mad 786 (788). 

[2] A plaintiff can join a claim for a share of profits 
as co-sharer with a claim for arrears of revenue, etc., 
as lambardar in one suit. S. 108 of the Oudh Rent Act 
does not contain anything which would make this im- 
proper or unlawful and under 0. 2, R. 3, read with 
S. 136 of the Oudh Rent Act, the plaintiff can unite in 
the same suit the two causes of action. (Vol 6) 1919 
Oudh 181 (182) ; 2^ Oudh Cas 183. 

[8] Person sued in different capacities is not same 
defendant. (Vol 6) 1919 Low Bur 61 (52) © (Vol 15) 
1928 Cal 199 (200, 202) ; 55 Cal 164. .(Plaint should be 
treated as comprising two suits and they should be 
tried separately.) © (Vol 15) 1928 Mad 764 (769). 

[4] Cause of action for personal decree upon promis- 
sory note is incompatible with cause of action upon 
mortgage. (Vol 22) 1936 Bang 315 (315). 

£5] Different claims in one suit — More than one 
period of limitation can be applied. (Vol 28) 1941 Mad 
786 (787). 

8. One plaintiff — Two or more defendants — 
Cs^es of action joint against all, — [1] Order 2 B. 3 
afibws aplaintiff to join several causes of action and sub- 
sequent causes of action arising therefrom against the 
same defendants. (1907) 17 Mad L Jour 515 (515, 516) 

(Vd 10) 1923 All 306 (310). 

tsj The word ,*jomtly’ in O. 2, R. 3 shows that all 
<Jie deiendant® in a suit must be jointly liable in respect 


of each and all of the causes of action, united against 
them by the plaintiff in the same suit. (1910) 34 Bom 
358 (366). 

[3] Question of multifariousness can only be decided 
on allegations made in plaint — Test is to see whether 
there is a common question to be tried between the 
parties on the facts disclosed in the plaint. (Vol 6) 1919 
Pat 381 (382, 383) © (1884) 6 All 106 (108). 

[4] Suit for recovery of money against several persons 
alleged to have been benefited by loan— 6uit not bad 
for multifariousness. (Vol 6) 1919 Pat 381 (3835. 

[5] Single suit by the sons on the death of their 
father for recovery of different pieces of property from 
different defeadants claiming under different titles is 
not bad. (1907) 29 All 267 (272), 

[6] One suit for contribution for satisfaction of two 
Pent decrees satisfied at different tim^ giving two 
separate causes of action can be brought. (Vol 6) 1919 
Cal 343 (344). 

[7] Suit for declaration against mortgagor that plain- 
tiff is entitled to mortgage money, and against other 
parties for declaration that plaintiff and not the other- 
parties are entitled to mortgage moneys — Separate suits 
are not necessary. (Vol 8) 1921 Cal 653 (655). 

[8] Claims in one suit for possession of land in ten- 
ant’s holding and also those encroached upon, are sus- 
tainable. (1910) 7 Ind Cas 86 (88) (Cal). 

[9] Where an alienor alinates property to various 
alienees on different occasions a suit to set aside these 
alienations can be brought against any such alienee or 
all the alienees may he made co-defendants. (Vol 3) 
1916 Bom 310 (311) : 40 Bom 351 ©(Vol 28) 1941 Ail 
209 (211) ; I L R (1941) All 370. 

[10] Suit by one co-owner against tenants, implead- 
ing the other co-owners as party defendants on the 
ground that they had collected the entire rent is not bad 
for multifariousness. (1909) 19 Mad L Jour 399 (400). 

[11] The plaintiff is entitled to claim recovery of 
possession of the land as a whole, and all persons who 
oppose him, whatever be their rights, are proper parties 
to the suit. (1913) 18 Ind Cas 852 (863) (Cal) ©(1908) 
29 Cal 871 (880, 881). 

[12] In a suit brought to set aside an order under 
0. 21, R. 51, all parties to the distribution ought to be 
made parties to the suit. (1886) 13 Cal 159 (161, 162). 

[13] Suit for possession of immovable property — 
Part of property usufructuarily mortgaged by defendant 1 
to defendant 2->-Plaintiff alleging that defendant 1 had 
no right to make such mortgage — Both defendants 
maintaining such title— Suit held was not bad for mis- 
joinder. (1889) 11 All 33 (35). 

[14] Hindu boy dying leaving as his heirs his mother 
and brothers — Property situate in several districts — 
Mother suing for declaration of title to her share in 
property impleading her sons and lessee of one of them 
— Allegation that plaintiff’s right was prejudiced by 
lease of property — Held there was no misjoinder, (1913) 
21 Ind Gas 488 (441, 442) (Cal). 

9. Procedure in cases of misjoinder. — [1] The 
mere fact of misjoinder is not by itself sufficient to 
entitle the defendant to have the suit set aside. (Vol 24) 
1937 P 0 42 (46) : 16 Pat 149 (PC) ©(Vol 4) 1917 Mad 
517 (517). 

[2] Misjoinder — Amendment of plaint should be 
aUowed. (Vol 5) 1918 Mad 681 (684): 40 Mad 366 (FB). 

[3] Plaintiff joining in one suit two independent 
claims — .Court should not try suit in that form — It 
should ask plaintiff to elect to proceed with one of the 
olaim8.(Vol 23) 1936 Pat 142 (143)©(1906) 4 Cal L Jour 
367 (368). 

[4] Merits of case satisfactorily disposed of by trial 
Court— No objection to misjoinder can be given effect to 
in appeal. (Vol 24) 1937 P 0 42 (45) : 16 Pat 149 (PC),. 
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Only certain claims to 
he joined for recovery of 
immoveable ^ro'perty. 


5. No cause of action sliallj unless Tvith the leave of the Court, be 
joined with a suit for the recovery of immoveable property, except — 


(a) claims for mesne profits or arrears of rent in respect of the property claimed or any part 
thereof ; 


(b) claims for damages for breach of any contract under which the property or any part 
thereof is held ; and 


( g) claims in which the relief sought is based on the same cause of action : 

Provided that nothing in this rule shall be deemed to prevent any party in a suit for foreclosure 
or redemption from asking to be put into possession of the mortgaged property. 

[1882 — S. 44 ; Bale (a) ; 1877 — S. 44A ; 1859 ^ S. 10 : B. S. C., 0. 18, B. 2.] 


O, 2 R. 3 (contd,) 

[5] Suit should not be dismissed for misjoinder in 
second appeal — Case should be remanded with direction 
that plaints be returned for amendment. (1909) 3 Sind 
L R 108 (113). 

9a. Revision. — [1] Powers of revision can be exer- 
cised in cases where the lower Court passes orders as to 
misjoinder of causes of action. (Vol 9) 1922 Mad 174 
(175) ©(Vol 9) 1922 Mad 436 (436). (High Court can 
reverse an order directing the plaintifi to elect whether 
he will proceed with one or the other of the two causes 
of action joined in his pIaLnt.)©(Yol 9) 1922 Mad 3.S2 
(333, 334) : 45 Mad 194. 

10. Rule pre-supposes several causes of action. — 

[1] Though suit can be brought with respect to separate 
holdings consequent decrees must be moulded so as to 
apply distributively to separate holdings. (Vol 16) 1929 
P 0 171 (174) : 56 Ind App 238 (PC). 

[2] A suit by a Malabar stanom whose right to the 
office of stani arose in 1903, for a declaration that pre- 
vious stani was not validly appointed in 1895, and for 
possession of the property is not bad for misjoinder of 
causes of action as the former relief is only ancUIary to 
the latter main relief. (Vol 2) 1915 Mad 217 (219, 220). 

[3] In a suit for redemption the mortgagor can join 
to his claim, a claim for rent paid by him to mort- 
gagee’s use. (Vol 27) 1940 Pat 679 (579). 

[4] Suit for accounts by one partner against others — 
Against one defendant, plaintiff asking relief only as 
regards sum thrown into business and got from previous 
business carried on by plaintiff and that defendant — 
Suit is not bad for misjoinder of causes of action. 
(Vol 11) 1924 Pat 65 (66). 

[5] Where each of three distinct agreements between 
the same parties and relating, to all intents and pur- 
poses, to one transaction contained a provision to refer 
to arbitration, the plaintiff may ask the Court in one 
application to take action with respect to all the agree- 
ments. (1911) 1911 Pun L B No. 85, page 352 (355) : 
1911 Pun Re No. 35. 

[6] Where a Hindu brought suit for partition against 
bis father, brother and others to whom it was alleged 
that father had improperly alienated a number of parcels 
of the said property at different times, held the proper 
order under O. 2, R. 3 would be to have separate trial 
for every alienation. (1885) 8 Had 75 (76, 77). 

[7] Joinder of several reliefs arising out of same 
cause of action is not joinder of several causes of action. 
(Vol 16) 1929 Bom 51 (53). 

11. Two or more plaintiffs — One defendant — 
Plaintiffs jointly interested in the cause of action — 

[I] A plaint presented by two or more plaintiffs claim- 
ing different reliefs against the defendant is;not impro- 
perly framed nor is it bad for misjoinder of causes of 
action. (Vol 1) 1914 Mad 256 (258). 

[2] A single suit for maintenance brought by a 
patricide, his mother and brother is not bad for mis- 
joinder of parties and causes of action. (1918) 18 Ind 
Cas 764 (765) (Cal). 


[3] In a suit for possession on the ground that the 
defendant wrongfully encroached upon the disputed 
land, if a purchaser from a co-sharer joins the others as 
plaintiff the suit is not open to the objection of mis- 
joinder of parties or of causes of action. (1912) 16 Ind 
Cas 623 (624) (Cal). 

[4] Persons seeking individual reliefs — They can 
join in same suit if investigation is likely to be identi- 
cal to a great extent if separate suits are brought. 
(Vol 15) 1928 Cal 32 (93). 

[5] In a suit for declaration by several tenants 
against one landlord, that their holdings were fixed 
rate and that the decrees obtained by the landlord 
against them for rent were inoperative, there are as 
many causes of action as there are holdings .and decrees. 
(Vol 6) 1919 Pat 479 (480) : 4 Pat L Jour 297. 

[6] One of two widows of a Hindu and her adopted 
son suing as co-piaintiffs to recover whole family estate 
if adoption is held valid or in alternative one half of 
share for herself alone — Suit held not maintainable. 
(1883) 6 Mad 239 (242). 

12. Two or more plaintiffs-*-Two or more defen- 
dants [1] Several plaintiffs deriving titles from 

different sources, some by purchase and some by in- 
heritance, and having between them, the entire sixteen 
annas share in the property of which they were dispos- 
sessed by defendants and against whom they are jointly 
interested may bring one suit against defendants for 
possession of property. (1912) 16 Cal L Jour 1 (2). 

[2] Where plaintiffs as heirs claimed possession of 
different portions of property in possession of different 
persons, who had also created mortgages over them, 
held it was proper to bring a separate suit against each 
usurper^joining his mortgagee. ^(1901) 1901 All W N 

ORDER 2, RULE 4 ^ SYNOPSIS. 

1- Scope of rule. 

2. Suit must be for recovery of immovable pro- 

perty. 

3. Leave of Court. 

4. Clause (a). 

5. Clause (c). 

1. Scope of rule. [1] 0. 2, R. 4 prohibits not 
the joinder of several causes of action entitling a plain- 
tiff to the recovery of immovable property, but a joinder 
with such causes of action of causes of action of a 
different character except as excepted in the Rule. 
(1882) 5 Mad 161 (162, 163) © (1895) 17 AU 274 
(277) © (Vol 22) 1935 Pesh 161 (163). (Mortgagee of 
share in property purchasing share in execution of his 
decree — Suit by him for possession of share by partition 
—He can also claim rendition of account.) 

IBee also (Vol 12) 1926 Pat 674 (675). (A plaintiff 
may join as many causes of action as he pleases 
subject to provisions of 0. 2, R, 4.)] 

[2] Buie 4 is only permissive. (Vol 6) 1919 Nag 25 
(26) : 16 Nag L R 91. 
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5. No claim by or against an executor, administrator or heir, as such, shall be joined with 
Claims hy or acjamst claims by or against him personally, unless the last mentioned claims are 
executor, adviinistra- alleged to arise with reference to the estate in respect of which the plaintiff 
tor or heir, or defendant sues or is sued as executor, administrator or heir, or are such as 

he was entitled to, or liable for, jointly with the deceased person wdiom he represents. 

[1882—8. 44, Rule (b); R. S. C., O. 18 R. 5.] 


O. 2 R. 4 f contd.) 

[8] Rule 4 has to be read with R. 3 of O. 2. (Yol 83) 
1946 Oal 357 (364). 

[4] Clause 14, Letters Patent (Bombay), should be 
construed consistently with the provisions of Rr. 3 and 
4 of 0. 2. (Yol 16) 1929 Bom 100 (103) : 53 Bom 25. 
(Two or more causes of action arising within the juris- 
diction of High Court can he joined together ^without 
any leave of Court.) 

2. Suit must be for recovery of immovable 
property, — [1] In order that R. 4 may apply, suit 
must be one for recovery of immovable property. (1903) 
30 Cal 369 (384) (S B). 

[2] Where one of the properties claimed in the suit 
IS a mortgage-decree, the suit is not one to recover im- 
movable property. (1912) 15 Cal L Jour 258 (262). 

[3] Suit upon mortgage for recovery of money and 
claim for arrears of rent on lease of mortgaged property 
executed by mortgagor — Suit is not one for recovery of 
immovable property. (1891) 14 Mad 284 (286). 

[4] Suit for recovery of land with claim for declara- 
tion of plaintiff’s right of way — Right of way may be 
considered as immovable property. (1909) 9 Cal L Jour 
336 (338, 339). 

3. Leave of Court. — [1] Absence of leave under 
0. 2, R. 4 is not a ground on w^hioh a decree can be re- 
vei'sed or varied. (Yol 28) 1941 Bom 247 (250) : I L R 
(1941) Bom 361. 

[2] Leave of the Court may not be express and no 
express application therefor is necessary. (Yol 11) 1924 
Pat 613 (615) : 3 Pat 244. 

4. Clause (a). — [1] Rule 4 distinctly recognizes 
that cause of action for ejectment is distinct from 
cause of action for mesne profits. (Yol 18) 1931 Pat 233 
(233) : 10 Pat 329. 

[2] Rule 4 only permits a claim for rent or mesne 
profits being joined to a suit for recovery of land. 
(Yol 6) 1919 Nag 25 (26) : 16 Nag L R 91. 

* [3] Claim for mesne profits is maintainable in 
absence of claim for recovery of possession. (Yol 18) 
1931 Pat 233 (233): 10 Pat 329. 

5. Clause (c) [1] The new clause (c) has been 

inserted in order to avoid the ^ssibility of mistake and 
to make it clear that there is nothing irregular in 
seeking to recover in one suit immoveable and move- 
able property if the cause of action is the same in both. 
(Yol 1) 1914 Lab 121 (123) : 1914 Pun Re No 4. 

[2] Suit for possession and rents of immovable pro- 
perties owing to dispossession by defendants—Case falls 
under cl. (c). (Yol 19) 1932 P C 216 (227) : 59 Ind App 
33X : 59 Cal 1399 (P 0). 

[8] Administration suit — Claim to movable property 
as well as immovable property based on same cause of 
action — Two claims can be joined. (Yol 14) 1927 Bom 
470 (471) t 51 Bom 800. 

[4] Claim for administration and partition based on 
same cause of action — 0. 2, R. 4 is not contravened, 
{Yol 32) 1945 Sind 11 (20) : I L R (1944) Kar 325. 

[5] Suit for possession — Different claims made in 
dpisequeiioe of separate orders in respect of different 
pamelis of land — But all claims based on same cause of 
action — Suit is permissible without leave of Court. 
{Yol 22) 1935 Sind 129 (131), 

^ £^3,„ Suit to Recover ,^ssession and mesne profits — 
, takS^ possession of property in suit — Plaint 


amended so as to include claim for damages for period 
after Receiver took possession — Claim held fell within 
cl. (c) of R. 4. (Yol 33) 1946 Cal 357 (364). 

[7] Claim for damages cannot be combined with suit 
for recovery of immovable property. (1907) 17 Mad 
L Jour 135 (139). 

[8] Suit for specific performance of contract for sale 
of immovable property with prayer for recovery of 
possession — Strictly speaking, leave of Court is neces- 
sary, though in practice, such leave has not been 
insisted upon. (Yol 28) 1941 Bom 247 (250) : I L R 
(1941) Bom 361. 

{See also (Yol 5) 1918 Mad 681(692):40 Mad 365 (FB). 
(Two causes of action, one for specific performance, 
other for partition and possession — Question of joinder 
depends upon 0. 1, Rr, 3 and 5 and also O. 2, Rr. 3 
and 4) ^ (Yol 7) 1920 Pat 89 (90) : 5 Pat L Jour 314. 
(Suit for specific performance of contract of sale — Pos- 
session can also be claimed if agreed upon.)] 

[9] Issue as to paramount title of persons other than 
mortgagees may be raised and tried in a redemption 
suit. (Yol 11) 1924 Pat 613 (615) : 3 Pat 244. 

Order 2, Rule, 5— Note 1. 

[1] The executors, administrators and heirs men- 
tioned in this rule, while acquiring title from the de- 
ceased in the same manner as legatees and next-of-kin, 
they, in addition, represent him. This view is sanctioned 
by the concluding wwds of the rule. (1907) 31 Bom 
105 (110, 111). 

[2] It is contrary to the principles of 0. 2, R. 5 to 
attach money in the hands of an executor, adminis- 
trator or heir as such, in execution ol a decree against 
them personally, though the executor is a legatee and 
the money in his hands is due to him personally as 
legatee. (Yol 4) 1917 Low Bur 17 (18). 

[3] Promissory note in favour of -4 — Suit by only 
son for sum as surviving coparcener or in alternative 
as sole heir and legal representative of his father — Two 
claims cannot be joined. (Yol 22) 1935 Bom 343 (844) : 
59 Bom 573. 

[4] The word ‘'heir” in this rule means an heir 
suing or being sued in a representative capacity who, 
represents the estate of a deceased person. (1896) 18 
All 256 (259). 

[5] Where A sued the executors of B for the property 
in their possession on the ground that A inherited the 
property from Z?, it was held that the claim of A is not 
as an Jieir but in his own and pecsonal right. (1907) 31 
Bom 105 (110, 111). 

[6] The word “estate” in the rule means not only 
the “estate” rightly and properly held by executors but 
also the “estate” in its physical sense, so that a claim 
against an executor as such can be joined with a claim 
against him personally when both the claims arise in 
reference to the same estate. (Yol 5) 1918 Cal 870 
(873). 

^ [7] The claim of a Hindu widow of a deceased un- 
divided coparcener for maintenance against surviving 
coparceners is not against the estate of the deceased 
husband. (Yol 1) 1914 Bom 193 (195) ; 38 Bom 120. 

[8] Suit for construction of will and letters of ad- 
ministration — Claim for certain ornaments not belong- 
ing to the estate of the testator but of which possession 
was obtained by executors as such — Plaintiff need not 
be asked to.elect. (Yol 4) 1917 Cal 662 (663). 
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6 . Where it appears to the Court that any causes of action joined in one suit cannot he 
Foiuer of Court to conveniently tried or disposed of together, the Court may order separate 
order sepaiate trials. trials or make such other order as may be expedient. 

[1882 — S. 45, pai-a, 2 and Ss. 46, 47; R. C. S., 0. IS B. 1.] 

All objections on the ground of misjoinder of causes of action shall be taken at the 
Objections as to earliest possible opportunity and, in all cases where issues are settled, at or 
misjoinder. before such settlement, unless the ground of objection has subsequently arisen, 

and any such objection not so taken shall be deemed to have been waived. 

[See S. 99, 0. 1 Br. 9 aud 13.] 

Provincial Amendments. 

Rule 8— LAHORE 
Add the following rule to Order 2 : — 

“8* (1) Where an objection, duly taken, has been allowed by the Court, the plaintiff shall b^ permitted 
to select the cause of action with which he will proceed and shall, within a time to be fixed by the Court, amend 
the plaint by striking out the remaining causes of action. 

(2) When the plaintiff has selected the cause of action with which he will proceed, the Court shall pass an 
order giving him time within which to submit amended plaints for the remaining causes of action and for making 
up the court-fees that may be necessary. Should the plaintiff not comply with the Court’s order, the Court shall 
proceed as provided in B. 18 of 0. 6 and as required by the provisions of the Court-fees Act.” [12-5-1909] 
N.W.F.P. (Peshawar) 

Same as that of the Lahore High Court. 


O. 2 R. 5 (contd.) 

[9] Suit ^ for dissolution of partnership and for ac- 
counts during the period of the existence of plaintiff’s 
father’s interest and bis own and for a decree for 
amount found due — That is for two accounts one for 
the transactions of the partnership or partnerships be- 
tween his father and defendants to which he was en- 
titled as administrator of the father’s estate, another 
for the transactions of the partnership of which he also 
claimed the dissolution between himself and the defen- 
dant to which he was personally entitled — Held Joinder 
of claims did not offend against 0. 2, B. 5. (Vol 9) 1922 
Mad 436 (436). 

[10] Administration suit and a suit for accounts of 
partnership between deceased and executor can be 
joined — Other partners are not necessary parties. 
(Vol 14) 1927 Bom 470 (472, 473) : 51 Bom 800. 

Order 2 Rule 6 — Note 1.’ 

[1] Order 2, B. 6 does not apply to cases of mis- 
joinder of causes of action but to oases where several 
causes of action have been properly joined in one suit 
and the causes of action so joined cannot be conveniently 
tried together. (Vol 25) 1938 Bang 420 (422) : 1938 
Bang L B 397 ij. (Vol 11) 1924 All 720 (721). (Under 
Agra Tenancy Act different_suits must be filed in respect 
of different holdings.) 

[But see (Vol 1) 1914 Oal 795 (795). (The rule as to 
separate trials applied as to a case of mis- joinder.] 

[2] The provisions of 0. 2, E. 6 are meant to apply 
to eases in which questions arise as to the joinder or 
severance of several causes of action against the same 
defendant. (’84) 8 Bom 616 (618)'i'(1904) 27 Mad 80(83). 

[3] Buie 6 is an enabling rule. (Vol 28) 1941 Oudh 
56 (58) : 16 Luck 113. 

[4] Buie 6 is a rule of expediency and convenience. 
(Vol 26)a939 Nag 256 (257) : I L B (1940) Nag 63. 

[6] Where it appears to the Court that any causes of 
action cannot be conveniently tried or disposed of 
together, the Court may order separate trials. (Vol 15) 
1928 Mad 764 (767) (Vol 25) 1938 All 86 (87, 88) : 
I L B (1938) Ail 153. (Suit for possession, mesne pro- 
fi;ts and debt pending at date of Collector’s orders under 
S. 6, U. P. Encumbered Estates Act — Suit regarding 
possession and mesne profits should not be stayed — 
With regard to claim for debt separate trial should be 
ordered and stayed.) ^ (Vol 25) 1938 Lah 658 (671). 


(Proceedings under S. 235, Companies Act, against 
certain persons— Matters alleged against some of them 
entirely different from those alleged against others — 
Claims against all cannot be tried jointly on principles 
underlying 0. 2, E. 6.) ^ (1885) 8 Mad 75 (76). (Suit 
against several alienees.) 

[6] Whether a trial would be convenient or not is a 
matter which has to be determined on the facts of each 
case and no hard and fast rule of an absolute charac- 
ter can be laid down. (Vol 26) 1939 Nag 256 (267) ; 
ILB (1940) Nag 63. 

[7] If facts alleged in the plaint arise out of facts that 
are common to both the causes of action joined in the 
suit, the Court should not exclude one of them on the 
ground that it would not be convenient to try those two 
causes of action together. (Vol 3) 1916 Cal 49 (50) © (Vol 
15) 1928 Cal 614 (516). (Plaintiff suing several defen- 
dants — Defendant 1 was sued for removal from office of 
shebait — Suit against others for possession of debutter 
property separately purchased — Plaintiff should not be 
compelled to bring separate suits.) 

[8] In cases where the Court orders separate trials, it 
should deal with separate causes of action as sub- 
suits under the title and number of the principal suit 
from which they spring. (1884) 8 Bom 616 (619). 

iSee (Vol 28) 1941 All 209 (211): ILB (1941) All 870. 
(Under 0. 2, B. 6, the plaintiff should be given an op- 
portunity to amend his plaint, so that allegations 
against each set of defendants may be separately set 
out and issues as to each transaction may be framed, 
thus enabling the Court to try the suit in sections, each 
section forming part of the same proceeding.)] 

[9] Order 2, B. 6, does not contemplate the filing of 
separate plaints by the plaintiff. (Vol 28) 1941 All 209 
(211) : I L B (1941) All 370. 

[10] Buie 6 is enabling rule — Fact that Court did 
not choose to avail of B. 6 is no ground for interference 
in second appeal. (Vol 28) 1914 Oudh 56 (58) ; 16 
Luck 113. 

Order 2, Rule 7 — Note 1 

[1] Objection as to misjoinder must be taken in Court 
of first instance and cannot be taken for the first time in 
appeal. (Vol 8) 1921 Oal 368 (371) fVol 19) 1932 Bom 
595 (595, 5fi6}«<(r903) 5 BomL B 185 (186)4‘(Vol 6) 1918 
Cal 685 (686)‘^(1910) 11 CriL Jour 320 (324){Cal). (Case 
under Legal Practitioners Act — Objection as to mult 
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ORDER IIL 

Recognized Agents and pleadebs 

1. Any appearance, application or act in or to any Court, required or authorised by law to 
Appearances, etc., ^ ^ such Court, may, except where otherwise 

may he in person, expressly provided by any law for the time being in force, be made or done 
by recognised agent by the party in person, or by his recognized agent, or by a pleader *^[appearing, 
or by pleader, applying or acting, as the ease may be], on bis behalf : 

Provided that any such appearance shall, if the Court so directs, be made by the party in 
person* 

[1882— S* 36; 1877— SS. 36, 49, 50, 417, 418, 486; 1859— SS. 26, 16.1 
[a] Substituted by the Code of Civil Procectee (Second Amendment) Act, 1926 (22 [XXII] of 1926), Section 2 
for “duly appointed to act”. 


O. 2 R. 7 (contd,) 

fariousness will not be allowed for the first time in ap- 
peal or revision.) * (1889) 2 Beng L B 341 (343) ^ 
(Vol 1) 1914 Lab 56 (39) ; 1915 Pun Be No. 13. 

[2] Misjoinder of causes of action and parties — 
Want of jurisdiction— Pleas not raised in trial Court — 
Decree is not to be reversed. (Vol 2) 1915 Mad 320 
(320) © (Vol 5) 1918 Cal 685 (686). 

[3] Suit bad for misjoinder — Defect is not fatal to 
suit unless plaintiff refuses to elect cause of action to be 
proceeded with. (Vol 29) 1942 Cal 69 (70) : I L B (1942) 
1 Gal 235 • 

[4] An objection on the ground of misjoinder of 
causes of action being of a dilatory character and quite 
beside the merits will be deemed to have been waived 
if not taken at the proper time. (Vol 18) 1931 Pat 64 
(68) : 10 Pat 234 ^ (Vol 15) 1928 Mad 764 (771). (Mis- 
joinder noticed at a late stage— Even Court should not 
strike out issues.) 

[6] Objection raised but not pressed will be deemed 
to have been waived. (Vol 14) 1927 Bom 470 (471) : 51 
Bom 800 ^ (Vol 15) 1928 Lah 289 (290). 


Order 3, Rule 1 — Note 1. 

[1] Act in Court must be either by party himself or 
by authorized agent or by pleader authorized by proi)er 
vakalatnama. (Vol 21) 1934 Pat 290 (291). 

[2] Application for stay of proceedings — Party can 
apply through pleader unless otherwise directed. (Vol 28) 
1941 Nag 205 (206) : I L B (1942) Nag 258. 

[3] A lunatic who has not been so adjudged may 
appear either in person or through vakil. (1881) 7 Cal 
242 (243,244). 

[4] Order 6, Br. 14 and 15 are exceptions to 0. 8 
B. 1 — Applicability of 0. 6, B. 14 — Absence of princi- 
pals of firm temporary— Mimim gumashta^orally autho- 
rised and instructed to do everything -^necessary in 
connexion with business and expressly authorised orally 
to take necessary steps in regard to pending arbitration 
to which firm was party — Application to set aside 
award signed and verified bv Munim held competent. 
(Vol 80) 1943 Cal 13 (15). 

[5] Presentation of every document in Court must be 
governed by 0. 3, B. 1 — ^ O. 41, B. 1 is combination of 
8. 26 and 0* 3, B. 1 — Presentation of plaint, memo of 
appeal or application to Munsarim of Conrt is “act in 
any Conrt” within meaning of 0. 3, E. 1 — Application 
under Soh. 2, Para. 20 presented by party’s counsel — 
Counsel’s certificate of practice expiring before date of 
presentation and renewed only after aforeasid date — 
Presentation of application is invalid, (Vol 28) 1941 
Oudh 169 (171, 172). 

[6] Attorney cannot appear for client for limited 
pua^se only — Nor does 0. 3, B. 1 authorise so doing 
CVphai) 1^84 Bom 450 (451, 452). 


[7] Party present — Pleader reporting no instructions 
— Party taking no futher part in proceedings — Dismis- 
sal is decree ecc parte, (Vol 13) 1926 Mad 971 (971, 973) 
^ (Vol 15) 1928 Mad 234 (234). 

[8] Defendant’s pleader on date of final hearing pray- 
ing for adjournment — Adjournment refused — Pleader 
reporting “no instructions” — Defendant held w’as absent 
and -€05 parte decree under O. 9, B. 6 could be passed. 
(Vol 24) 1937 All 347 (348)»P(Vol 18) 1931 All 703 (704). 

[9] A decree dismissing a suit in the presence of the 
pleaders of a party is not within 0. 9, B. 9 as there is 
no default of appearance. The personal appearance of 
the party is not necessary. (Vol 6) 1918 Pat 259 (259)'$' 
(Vol 14) 1927 Pat 291 (292) : 6 Pat 383. 

[10] Pleader not duly instructed is deemed to be 
absent, even though the pleader is present in Court. 
(Vol 11) 1924 Bom 139 (139). 

[11] Pleader present but only applying for an ad- 
journment only which is refused — There Is no appear- 
ance within the Code. (Vol 14)1927 Bang 46 (47, 48) : 4 
Bang 408 ^ (Vol 2) 1916 Mad 16 (17) © (1913) 24 Mad 
L Jour 235 (238) ^ (1909) 3 Sind L B 208 (211, 213) 
(F B) (Hearing begins when application for adjourn- 
ment is disposed of.) 

[See (Vol 13) 1926 All 729 (730).] 

[12] For appearance by party it is enough if parly is 
present in Court — Piaiutifi appearing by pleader as 
well as in person — Pleader withdrawing on refusal of 
adjournment — Party must be deemed to have appeared. 
(Vol 22) 1933 Bang 123 (125, 126). 

[13] A Court has power to direct a party in person 
under O. 3, B. 1 and on his failure to appear he may be 
declared eno parte under 0. 9, B. 12 though his vakil 
may be present in Court. (Vol 5) 1918 Mad 1266 (1267): 
41 Mad 256. 

[14] Except for very good reasons party should not 
be ordered to appear on application of other party under 
O. 3, B. 1— The fact that one party desires the presence 
of the oi)posite party for the purpose of examining him 
as a witness is no good reason — Proper procedure is 
tinder 0. 16. (Vol 20) 1933 Mad 821 (822). 

[16] Party though minor or of unsound mind can be 
ordered to appear in person — Order to appear served 
on guardian is good and on failure order under 0. 9, 
B. 12, can be passed. (Vol 7) 1920 Mad 213 (214)* 

[16] One of several plaintifis ordered to appear in 
person — Such plaintiff failing to appear — Dismissal 
of whole suit is not justified. (Vol 6) 1919 Pat 36 (37) : 
4 Pat L Jour 162. 

[17] Code empowering party to act through recogniz- 
ed agent — Court not requiring party to do same in 
person — Court cannot arbitrarily reject that act and 
mulct party in costs — High Court can interefere under 
S. 115 (c). (Vol 28) 1941 Nag 205 (207) : I L B (1942) 
Nag 258, 
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2. The recognized agents of parties by whom such appearances, applications and acts may 
Jxecognized agents* he made or done are 

(a) persons holding powers-of-attorney, authorizing them to make and do such appearances^ 
applications and acts on behalf of such parties; 

(h) persons carrying on trade or business for and in the names of parties not resident within 
the local limits of the jurisdiction of the Court within w'hich limits the appearance, 
application or act is made or done, in matters connected with such trade or business 
only, where no other agent is expressly authorized to make and do such appearances, 
applications and acts. 

[1882— S. 37; 1877— S. 37, 18o9-S. 17B.] 


Provincial Amendment 

BOMBAY 

Clause (a) shall be read as follows : 

Persons holding on behalf of sueli parties either (i) a general power-of-attorney, or (li) in the case of proceed- 
ings in the High Court of Bombay an Attorney of such High Court or an Advocate, and in the case of proceedings 
in any district, any such attorney or any Advocate, or a Pleader to whom a sanad for that district has been issued, 
holding the requisite special power of attorney from parties not resident ^7ithi2l the local limits of the jurisdiction 
of the Court within which limits the appearance, application or act is made or done, authorizing them or him to 
make and do such appearances, applications and acts on behalf of such parties.’* [27-11-1936] 

3. (1) Processes served on the recognized agent of a party shall be as effectual as if the same 
Service of process had been served on the party in person, unless the Court otherwise 
cn recognised agent directs. 

(2) The provisions for the service of process on a party to a suit shall apply to the service 


of process on his recognized agent. 

[1882 — S. 38 ; 1877 — S. 33 ; 1859 — S. 17.] 

Order 3, Rule 2 — Note 1. 

[3] Person holding power-of-attorney is a recognised 
agent, and can make an application for execution. (Vol 16) 
1929 Lah 769 (760)* (1888) 12 Bom 68 (71). 

[2] Rules framed under S. 46A of Punjab Courts 
Act cannot in any way abrogate, modify, or alter the 
rules contained in 0. 3 Hr. 1 and 2, (Yol 23) 1936 Lah 
894 (895). 

[3] Order 6, E. 14 is to be utilised only when an 
absence is temporary or for some good cause, and not 
when circumstances arise as indicated in this rule, 
namely that the person by whom suit is brought is 
resident permanently outside the jurisdiction of the 
Court. (Vol 30) 1943 Cal 13 (15). 

[4] Agent authorized to conduct judicial proceedings 
has no right of audience. (Vol 24) 1937 Mad 937 (938) ; 
SLR (1938) Mad 12 (F B)* (Vol 21) 1934 Cal 563 
(563): 61 Cal 324* (Vol 3) 1916 Cal 181 (181)* (Vol 23) 
1936 Oudh 261 (261): 12 Luck 123. 

[5] When an agent files a suit with the knowledge 
and by the authority of the plaintifi, it is unimportant 
as to how the plaint was filed or signed, (Vol 14) 1927 
All 514 (515). 

[6] Filing of a plaint by one who is not a recognised 
agent, being purely a matter of technical objection not 
aSecting the merits of the case or the jurisdiction of the 
Court does not entitle a dismissal of the suit. (1871) 15 
8uth W R 245 (245)* (Vol 26) 1939 Rang 162 (164). 

[7] Plaint signed and verified by agent — Leave to 
sign and verify granted only subsequently — Defect is 
not fatal. (Vol 12) 1925 Mad 660 (668, 669), 

[8j A M2iklitear9iamalz in which the name of the 
Muklitear is omitted by mistake may be amended by 
Court and it takes effect from the date the Muhhter- 
namah was originally filed. An application for execu- 
tion made by the MuJMear is valid from its inception. 
(1910) 37 Cal 399 (405). 

[9] A Munim engaged in the afiairs of winding up 
of a firm is a recognised agent of the owner of that firm, 
and can maintain and defend a suit on behalf of the 
firm. (1872) 9 Bom H C E 427 (429). 


[10] A gumasta of a firm whose business has ceased 
before the institution of the suit is not a recognised 
agent of the owner of the firm. (1870) 5 Beng L B 
App 11 (12), 

[11] Person looking after the properties of judgment- 
debtor within the jurisdiction of the Court is not a 
recognised agent and deposit made by him does not 
comply with O. 21, B. 89. (Vol 18) 1931 All 449 (450). 

[12] A Political Agent appointed by the Government 
to manage the estate of a minor chief is not a ‘ recog- 
nised agent ’ within the meaning of this section. (1887) 
11 Bom 53 (56). 

[13] Where agent’s authorisation extends not to any 
class of business but is restricted to the doing of all 
necessary acts in the accomplishment of one particular 
purpose, it is a ‘special power of attorney’. (Vol 3) 1916 
Bom 155 (156) : 41 Bom 40, 

[14] Pardanashin lady executing power-of-attorney 
in favour of her husband — Powers relating to manage- 
ment of property and litigation but without explicit 
power to sell, mortgage or lease — Husband contracting 
to sell property — Purchaser suing for specific per- 
formance — Husband held not to have power to con- 
tract. (Vol 17) 1930 Pat 181 (186). 

[15] Objection as to validity of power-oi-attorney 
must be taken to have been waived if not raised in the 
trial Court. It cannot be raised in appeal. (Yol 11) 1924 
Lah 296 (296, 297). 

[16] Agent authorised to prosecute claim has 
authority to file appeal. (Yolj21) 1934 Lah 973 (973), 

[17] Application presented by son without power-of- 
attorney — Judgment-debtor not objecting — Power 
subsequently put in within limitation — Judgment- 
debtor objecting — Application was held proper. (Yol 
16) 1929 Lah 478 (479). 

[18] The term ‘resident’ in S, 37 of the old Code was 
construed liberally. And the term ‘non-resident’ was con- 
strued as covering every absence whether temporary or 
not. (1906) 28 All 135 (137) * (1904) 14 Mad L Jour 
223 (225). 
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^[4. (l) No x)leciclet° shall act for any parson in any Court, unless he has been appointed^ for 
Ap'^ointment the purpose by such persons by a document in writing signed by such person or 
of pleader. by his recognized agent or by some other person duly authorized by or under a 
power-of-attorney to make such appointment. 

(2) Every such appointment shall be filed in Court and shall be deemed to be in force until 
determined with the leave of the Court^^ by a writing signed by the client or the pleader, as the i 
ease may be, and filed in Court, or until the client or the pleader dies, or until all proceedings in 
the suit are ended^^ so far as regards the client. 

(3) For the purposes of sub-rule (2) m application for review of judgment, an application 
under section lU or section 152 of this Code, any appeal from any decree or order in the suit and 
any application or act for the purpose of obtaining copies of documents or return of documents 
produced or filed in the suit or of obtaining refund of monies paid into the Court in connection 
with the suit shall be deemed to be proceedings in the suit. 

The High Court may, by general order, direct that, where the person by whom a pleader 
is appointed is unable to write bis name, his mark upon the document appointing the pleader 
shall be attested by such person and in such manner as may be specified by the order. 

(5) No pleader who has been engaged for the purpose of pleading only shall plead on ^half 
of any party, unless he has filed in Court a memorandum of appearance signed by himself and 
stating — 

(a) the names of the parties to the suit, 

(b) the name of the party for whom he appears, and 

(g) the name of the person by whom he is authorised to appear : 

Provided that nothing in this sub-rule shall apply to any pleader engaged to plead on behalf of 
any party by any other pleader who has been duly appointed to act in Court on behalf of such 
party.] 

[1883 — S. 39 ; 1877 ~ S. 39 ; 1859 — S. 18.] 

[a] 8'iibstiticted Tjy the Code of Civil Procedure (Second Amendment) Act, 1926 (22 [XXII] of 1926), Section 2, 

for the original Buie 4. 

Provincial Amendments 

BOMBAY 

In sub-rule (^) the words ‘^or any application relating to such appeal” shall be inserted between the words 
“order in the suit” and “and any application or act”, [21-12-1927.] 

MADRAS 

Insert the following as clause 6 : — 

“(6) No Government or other pleader appearing on behalf of the Crown, or on behalf of any public 
servant sued in bis official capacity, shall be required to present any document empowering him to act.” (As am- 
ended on 2-‘3-1942). 


ORDER 3, RULE 4.— SYNOPSIS. 

1. Applicability and scope. 

2. Appointment of pleaders. 

3. Acceptance of engagement, 

4. Bombay Pleaders Act, 1920. 

5. Pleader, 

6. Authority to abandon issue or claim. 

7. Power to make admissions. 

8. Power to withdraw suits. 

9. Power to compromise suit. 

10. Power to refer to arbitration. 

10a. Power to file petition for offering special 
oath. 

11. Delegation of authority. 

12. Control and conduct of case. 

13. Liability of pleaders for misconduct. 

14. Privileges and rights of pleaders. 

, , 15. Duties. 

16. “Until all proceedings in suit are ended.” 

17. ‘fUntil determined with the leave of Court.” 

1. Applicability and scope. — Bight of audience 
is not created by B. 4 — B. 4 enables pleader, after 
aeeeptirjg and filing power to conduct proceedings until 
etoffit’s d^tb or end of proceedings. (Yol 12) 1925 Mad 


1201 (1202) ; 48 Mad 676 © (Vol 19) 1932 Cal 1 (2): 
59 Cal 370. (0. 3, B. 4, (5), being contrary to rules 
under S. 37, Letters Patent (Calcutta) latte]|: prevails.)©’ 
(Vol 1) 1914 Upp Bur 27 (28). (An unqualified person 
cannot practise as an advocate.) 

[2] The proviso to B. 23 of the Appellate Side Buies 
of the Madras High Court is intra vires and does not. 
conflict with anything that is contained in the Code. 
(Vol 15) 1928 Mad 472 (473). 

2. Appointment of pleaders. — [1] Appointment 
should be in writing signed by the party or his autho- 
rised agent. (Vol 14) 1927 Lab 398 (398). (Telegram 
instructing filing of appeal is no authority), (Vol 33) 
1946 Bom 174 (175, 177). (Advocate (0. S.) presenting 
plaint in mofussil — Yakalatnama must be filed, Decision 
in (Vol 27) 1940 Bom 272 : I L B (1940) Bom 510 
held obiter.)© (Vol 12) 1925 Lab 331 (332). (Power-of- 
attorney is enough authority.)© (Vol 15) 1928 Mad 175 
(176) : 51 Mad 242. (Vakalats, affidavits and pleadings. 
— No diflerence exists in respect of being “signed.”) 

\See (Vol 13) 1926 Pat 73 (74);4 Pat\766. (Advocate can 
be verbally appointed.)© (Vol 12) 1925 Pat 614 (615). 
(Advocate of Patna High Court need not present doeu- 
-ment empowering him to act on behalf of bis client).] 

[2] Power-of-attorney granted before Act — AppC^- 
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filed after it — Power to be interpreted according to law 
on appeal date. (Vol 17) 1930 Lah 68 (70). 

[3] Mere technical and formal defects do not in- 
validate the pleader’s authority. (Vol 23) 1936 All 636 
(636) : 58 All 912>® (1937) 1937 All W R 80 (80)'i« 
(Vol 24} 1937 Lah 719 (719, 720). (One person signing 
for another with knowledge and acquiescence of the latter 
— Defect only formal.) (Vol 21) 1934 Lah 1011 (1011, 
1012). (I’ower not containing names of parties — Defect 
should be condoned — Time at least should be extended.) 69 
(Vol 17) 1930 Lah 101 (102). (Vakalat signed by one of 
several defendants.) (Vol 14) 1927 Lah 522 (523)'© 
(Vol 14) 1927 Lah 382 (383). (No proof that one appel- 
lant was authorized to sign on their behalf — Power 
must be signed by all.)>©(Vol 7) 1920 Lah 212 (213). 
(Vakalat not signed by party or his agent by inadver- 
tence but subsequently done so.)© (1903) 26 Mad 197 
(199). (Vakalat not dated.)© (Vol 13) 1926 Nag 40 (44). 
(Omission to sign a power-of-attorney by a minor’s 
guardian can be cured by the minor subsequently giving 
a fresh power.)© (Vol 11) 1924 Nag 159 (160). (Mark by 
a person able to write but belonging to an illiterate caste 
was held to be a valid signature.)© (Vol 11) 1924 Pat 
114 (117). (Vakalatnama signed by a person orally 
authorised to sign — Irregularity is curable under S. 99). 

[4] Where a vakalatnama is signed and accepted by 
pleader the mere fact that his name does not appear in the 
body does not invalidate the appointment. (Vol 8) 1921 
All 210 (211) : 43 All 392© (Vol 5) 1918 Cal 482 (482). 
(Inadvertant omission of pleader’s name in vakalatnama 
can be rectified.)© (Vol 10) 1923 Nag 281 (281). (Want 
of proper name.)© (Vol 10) 1923 Nag 182 (184) : 19 Nag 
L R 36© (Vol 7) 1920 Nag 110 (111), (Omission of 
pleader’s name-r-Pleader has implied authority to fill 
in details.)© (Vol 19) 1932 Pat 3 (4). (Endorsement of 
acceptance and signature appearing on back side). 

[But see (Vol 18) 1931 All 767 (768). (Defect can- 
not be cured either by oral evidence which is inadmis- 
sible or by circumstance that pleader has endorsed his 
acceptance in writing onbackof vakaIatnama.)©(Vol 14) 
1927 All 816 (816)©(Vol 13)1926 All 252 (253). (Neither 
name of vakil nor of party inserted in vakalat — Defec- 
tive.)© (Vol 1) 1914 All 536 (537) : 36 All 46. (Appeal 
not properly presented.)© (Vol 3) 1916 Nag 10 (11) : 12 
Nag L R 189. (Obiter.J] 

[5] Appointment is not valid if the vakalatnama does 
not contain the name of the pleader nor his signature. 
(Vol 22) 1935 All 727 (728) : 57 All 965. 

[6] A pleader who acts on behalf of a litigant must 
be appointed in writing. (Vol 25) 1938 Lah 698 (700) : 
1 L R (1938) Lah 417. (Pleader filing application on 
behalf of client acts for him.) © (1936) 63 Cal 733 (735). 
(Execution petition filed without vakalatnama — Sub- 
sequent filing of vakalatnama with leave of Court— Peti- 
tion held duly presented.) © (Vol 24) 1937 Nag 65 (66, 
67) : I L R (1937) Nag 494. (General agent appointed to' 
conduct litigation with all powers for conduct of case — 
Pleader appointed by agent by a vakalatnama — Pleader 
appointing another pleader by vakalatnama and filing 
appeal — Heldj the pleader appointed by the other 
pleader was duly authorised and therefore the appeal 
was validly constituted.) 

[7] “Applying” in R. 1, is included in the word 
“acting,” Therefore to apply, a pleader must have 
proper authority. (Vol 25) 1938 Lah 698 (700) ; I L R 
(1988) Lah 417. 

[8] An act done by a pleader not duly appointed by 
a document in writing as required by this rule has no 
legal efieet. (Vol 24) 1937 Mad 239 (240) : I L R (1937) 
Mad 320. (Presentation of execution application by 
pleader who holds no vakalat from the decree-holder is 
a nuUity.) © (1935) 62 Cal L Jour 277 (281, 282). (Pre- 


sentation of plaint with a printed vakalatnma not signed 
by plaintiff but accepted by pleader is irregular — Pre- 
sentation can only be regularised by Court by order of 
eondonation.)©(Vol 21) 1934 Lah 444 (445). (Presenta- 
tion of appeal without written authority — Held, time 
could be extended under S. 5, Limitation Act.) © (Vol 
24) 1937 Nag 65 (65) : I L R {1937} Nag 494. (Still 
Court should give litigant chance to set the matter on 
foot again as far as possible. Time can be extended 
under S. 5, Limitation Act.) 

[9] Pleader appearing for another pleader engaged 
by party — Document required by 0. 3, R. 4 not execu- 
ted in his favour — Such pleader can only plead and not 
‘act’ on behalf of party — Presentation of appeal 
amounts to acting — Appeal presented by such pleader 
is not properly presented. (Vol 23) 1936 Lah 500 (501) : 
17 Lah 610. 

[See (Vol 31) 1944 Lah 131 (132, 134) : I L R (1945) 
Lah 274. (Presentation of appeal by another pleader on 
verbal instruction from pleader actually engaged — 
Authorised pleader appearing on subsequent hearings — 
Seld, there was no irregulairty.)] 

[10] A pleader appointed for the purpose of pleading 
only has to file only a memorandum of appearance. (Vol 
27) 1940 Bom 272 (272);I L R (1940) Bom 510©(1932) 
33 Pun L R 389 (390). (A pleader could only plead and 
not act for another when he has no signed authority 
from the other or the party — Referring pending suit to 
arbitration amounts to acting.) © (Vol 22) 19.35 Pesh 2 
(B), (Where the memorandum has been filed and the 
pleader is present but the party is absent no separate- 
authority to appear on behalf of the party is necessary.) 

[See (Vol 19) 1932 Cal 1 (2) : 59 Cal 370. (Under 
rules framed by Calcutta High Court under Cl. 37, Letters 
Patent, a pleader cannot plead in High Court by merely 
putting irr memorandum of appearance unless the party 
or the pleader engaged -to act on his behalf makes liis 
appearance.) © (Vol 13) 1926 Rang 215 (216) : 4 Rang 
249. (Advocate acts when filing memorandum of appeal 
or cross-objections or any other document other than 
memorandum of appearance under B. 4 (5) — Power of 
attorney is necessary.)] 

[11] No memorandum is necessary in case of pleader 
engaged to plead by pleader appointed to act for the 
party. (Vol 19) 1932 Cal 1 (3) ; 59 Cal 370. 

[12] Delivery of vakalatnamah by gumastha is suffi* 
cient authority. (Vol 16) 1929 Cal 11 (13). 

[13] Pleader not duly appomted— Objection not taken 
till late stage — Proceeding is not validated. (Vol 3) 
1916 Nag 10 (10) ; 12 Nag L B 189. 

3. Acceptance of engagement. — [1] Acceptance 
need not be in writing. It can be inferred from the 
circumstances. (1935) 62 Cal 642 (648). (Pleader not 
accepting vakalatnama in writing allowed to appear and 
conduct case. Held there was acceptance.) 

[2] Vakalatnama containing name of pleader can be 
accepted by him after it is filed in Court, (Vol 9) 1922 
Pat 504 (507). 

[3] Acceptance of valsalatnama need not be in writ- 
ing. Appearance of pleader when allowed by Court is 
acceptance. (Vol 3) 1916 Cal 979 (980, 981): 43 Cal 884© 
(Vol 13) 1926 Lah 32 (32) ; 6 Lab 461© (Vol 10) 1923 
Lah 402 (403). 

[But see (Vol 3) 1916 Cal 411 (412) : 17 Cri L Jour 
191. (Verbal acceptance not sufficient).] 

[4] It was held under the old Code that the accept- 
ance of a vakalatnamah- by a pleader should in all cases- 
be unconditional. (1870). 14 Suth W R 7 (8). 

[See (1893) 16 Mad 285 (286). (One of two vakils 
mentioned in the vakalat can accept.)] 

4. Bombay Pleaders Act, 1920.— [1] Section 10 as 
also Form C of the Second Schedule of the Bombay Plear 
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der’s Act have been repealed by the Code of Civil 
Procedure Second Amendment Act of 1926. 

5. Pleader. — [1] “Pleader” signifies all persons 
who are entitled to appear and plead. (Vol 27) 1940 
Bom 272 (272): I L B (1940) Bom 510. (Pleader includes 
advocate enrolled on original side of High Court. )>J»(1 887) 
’9 All 617 (621, 622). (A High Court advocate is entitled to 
■do all that may be done by a pleader.)'® (Vol 28) 1941 Oudh 
169 (171, 172). (Presentation of an application by plea- 
der whose sanad has expired — Eenewal of sanad subse- 
quently— Presentation not valid.) ^ (Vol 18) 1926 Bang 
■215 (216) : 4 Bang 249. (Pleader includes advocate), 

6. Authority to abandon issue or claim. — [1] 
A counsel appearing in a case has an implied authority 
. to press or withdraw an issue in the case. (V ol 26) 1939 
Oudh 257 (262) : 14 Luck 723i$< (1899) 22 Mad 538 
(348, 544). (The act of the counsel will be binding upon 
^sbe party). 

[2] Vakil under ordinary vakalatnama cannot aban- 
don a claim without special authority from his client. 
(1869) 3 Beng L B App 13 (le)*® (1869) 12 Suth W E 
279 (280). 

[3] A counsel cannot admit the claim and consent to 
a decree unless he is expressly or impliedly authorised to 
do so by his client. (Vol 17) 1930 Cal 477 (479). (It is 
■duty of counsel to consult client before consenting to 
decree). 

7. Power to make admissions. — [1] A counsel 
appearing in a case has implied authority to admit or 
deny document. (Vol 26) 1939 Oudh 257 (262) : 14 Luck 
'723. 

[2] Verbal admissions made by a pleader should bo 
received with caution. (1907) 29 All 29 (32, 33)* (1871) 
6 Mad HOB 127 (130). (Where statements are out of 
the ordinary scope of the vakil’s authority). 

[3] An admission by pleader on a question of fa-ct 
will always bind the party. (Vol 22) 1935 Lah 71 (73) : 
16 Lah 328. (Statement as to intention of party as 
regards a document is a statement of fact.) f® (1841) 2 
'Moo Ind App 253 (259, 260) (P 0), (Clfent need not be 
present at the time of admission.)* (Vol 18) 1931 AH 
415 (416). (Pleader’s statement of fact cannot be contra- 

• dieted by party’s mere all^ation to contrary.)* (Vol 21) 
1934 Bom 186 (187), (Provided -Such admissions are 
made during the actual progress of litigation.)* (1868) 9 
-Suth W B 485 (486)* (Vol 3) 1916 Sind 45 (45) : 9 
Sind L B 220. 

[4] Pollowing are eases where admission by pleade^' 
will not bind the party : — 

(a) Where the pleader has been mistaken or 
misled into making a statement. (Vol 9) 1922 Bora 288 
(234). 

(b) Admission on misapiprehension of facts, (Vol 
8) 1916 Lah 301 (302), 

(e) Admissions against instructions. (Yol 14) 1927 
Mad 1031 (1032) : 50 Mad 941. 

(d) Admission made at a time when not engaged 
by client. (1832) 4 B & Ad 339 (340, 341) ; 110 E B 
483. 

(e) Admission of what is beyond the scope of the suit. 
(1865) 2 Mad H C E 423 (426), 

(f) An erroneous admission by a pleader on a ques- 
tion of law. (Vol 16) 1929 Bang 55 (58) : 6 Bang 691* 
(1900) 24 Bom 360 (363)* (1871) 16 Suth W E 246 
(247.)* (Vol 32) 1945 Lah 836 (336). (Question as to 
special custom is at least mixed question of law and 
fact). 

[5] Party repudiating the admission by the pleader 
■must do so at the earliest opportunity. (Yol 12) 1925 
Mad 1081 (1032). 


[6] Admission by pleader on question of law can be 
withdrawn in appeal, (Yol 31) 1944 Cal 391 (393). 

8. Power to withdraw suits, — [1] Yakalat- 
nama in general terms ^rima facie gives authority to a 
pleader to withdraw suit. (1912) 16 Cal W N 932 (933). 

9. Power to compromise. — [1] Authority to com- 
promise must be expressly given before a pleader can 
compromise on behalf of his client. (Vol 10) 1923 P C 
98 (99) (P C) * (Yol 10) 1923 P C 18 (15) (P C) * (Yol 
27) 1940 All 143 (144) : I L E (1940) All 132. (Pleader 
given wide powers in vakalatnama in conducting suit 
on behalf of minor and authorised to compromise : 

he was competent to compromise.) * (Yol 31) 
1944 Bom 46 (48). (Counsel having power to com- 
promise — He cannot compromise matter not subject 
of suit.) * (Vol 14) 1927 Cal 714 (716, 717) : 55 Cal 
113. (Suit involving only a point as to whether a pro- 
perty was joint or debnttar — Counsel compromising 
suit appointing attorneys for parties as receivers of 
one property and eommiss"ioners at partition— Eeceiver’s 
appointment was a collateral matter and client’s consent 
should be obtained.) * (1900) 27 Cal 420 (448. 449) 
(S B), (Compromise outside the scope of the particular 
case — Special authority from the client must be shown.) 

* (Vol 14) 1927 Mad 852 (858, 859) : 50 Mad 786. 
(Matters outside the scope of suit cannot be compro- 
mised without express authority. But the suit in which 
there is instruction to appear can be compromised.) * 
(Yol 16) 1929 Oudh 211 (212). (Court passing consent 
decree — Presumption is that it was satisfied as to the 
authority of pleader to compromise — Party attacking 
must rebut'the presumption.) * (Vol 14) 1927 Oudh 222 
(323). (Pleader deriving authority from agent who has 
no power to confess judgment on behalf of principal has 
no power to compromise.) * (Yol 14) 1927 Pat 199 
(200) : 6 Pat 217 : 28 Cri L Jour 529. (Counsel should 
not prepare and sign a petition of compromise in which 
he was not engaged from the beginning and there were 
other lawyers.) * (V ol 6) 1919 Pat 454 (461). (Pleader’s 
authority to compromise extends only to subject-matter 
of suit.) * (Vol 28) 1941 Sind 28 (29) : I L B (1940) 
Ear 467. (Vakalatnama in Eorm lY, Sind Civil Courts 
Circulars authorising ads^oeate to appear and act 
does not empower him to compromise.) * (Vol 23) 1936 
Sind 59 (61): 29 Sind L B 437. (Merc written sUtement 
by pleaders that they have special power to compromise 
is not sufficient.) * (Yol 1) 1914 Sind 139 (139) : 8 Sind 
L B 91, (Under Sind Civil Courts Circulars pleaders 
cannot compromise.) 

[2] A compromise by pleader without authority be- 
comes binding on the party if he rectifies it or acquiesces 
in it. (Vol 3) 1916 Sind 64 (64) : 9 Sind L E 218. 

[3] The terms authorising pleader to compromise 
should be strictly interpreted. (Vol 3) 1918 Mad 656 
(657) : 41 Mad 233. (Does not give power to negotiate 
without reference to client.) * (Vol 26) 1939 Bom 490 
(491)(Do.)*(Yoi 6) 1919 Cal 169 (170) (Compromise acted 
upon and adopted cannot be questioned )*(i935) 62 Cal 
642 (653, 654). (Authority to sign compromise petition 
includes authority to compromise.) * (Yol 17) 1930 
Oudh 112 (113). Power to file compromise does not give 
power to make a compromise or sign it.) *(Yol 20) 1933 
Pat 306 (328) : 12 Pat 859 (Do.) 

[4] Compromise entered into by pleader duly autho- 
rised binds the party unless there is fraud, collusion, 
mistake or misapprehension on the part of pleader. 
(1881) 6 Cal 687 (707). 

10. Power to refer to arbitration. — [1] Pleader 
cannot refer matter to arbitration unless authorized 
specially in that behalf. (Vol 4) 1917 Pat 136 (137, 138.) 

* (Vol 6) 1919 Cal 232 (233) * (Vol 16) 1929 Lah 171 
(172) * (Yol 11) 1924 Nag 338 (342)/ 
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[But see (Vol 17} 1930 Sind 190 (191) : 23 Sind L R 
20. (Pleader can reier on strength of vakalatnama 
alone,}^ (Vol S) 1916 Sind 79 (81) : 9 Sind L E 183.] 

[2] Pleader appearing for advocate of party has no 
power to refer suit to arbitration unless duly authorized 
as required by E. 4. (Vol 19) 1932 Lah 373 (374) : 13 
Lah 775. 6E«(Vol 13) 1926 Lah 563 (564). (One pleader 
appearing for another — ^Eeferenee by him to arbitration 
without vakalatnama is invalid.) 

[3] Pleader can apply for mating reference. (Vol 3) 
1916 Sind 79 (81) : 9 Sind L B 183. 

[4] By vakalatnama pleader was authorized to ap- 
point a paneh or sarpaneh or referee. He was also given 
the power to conduct the case in all sorts of ways with 
a powder to compromise or withdraw the suit. Held, that 
the pleader had also the power to refer to arbitration, 
<Vol 30) 1943 Oudh 128 (129). 

10a. Power -to file petition for offering special 
oath, — [1] Pleader cannot bring suit to close by offer- 
ing to be bound by oath of opposite party — But Court 
can draw inference from circumstances of case that there 
was authority on his part. (Vol 17) 1930 Cal 463 {465)>3E< 
a890) 14 Bom 465 (457). 

[2] Vakalatnama empowering pleader to do some 
particular acts and amongst other things to take vrhatever 
steps he thought necessary in the suit ; — Held, that the 
powers included a power to file petition for a special oath 
also. (Vol 26) 1939 Pat 222 (224). 

11. Delegation of authority. — [1] Under the 
new proviso to the rule, a pleader can delegate his autho- 
rity to another pleader and request him to appear on 
his behalf. (Vol 19) 1932 Lah 373 (374) : 13 Lah 775 © 
(1887) 9 All 613 (616, 617). (Case decided before amend- 
ment of 1926.)® (Vol 16) 1929 Nag 109 (109). (Amended 
rule does not enable second grade pleader, appointed to 
conduct suit, to appoint another to file appeal in High 
Court.) 

[But see (1896) 20 Bom 293 (293). (Not good law in 
view of the amendment of 1926).] 

[2] Mechanical act of handing over appeal to clerk of 
Court is only ministerial work and does not amount to 
“acting** under 0. 3, B. 4— Another counsel can present 
appeal on behalf of counsel appearing in case without 
written authority. (Vol 28) 1941 Pesh 1 (3)® (Vol 26) 
1939 Bang 1 (5): 1939 Bang L E 108. (Plaint or memo- 
randum of appeal drawn up and signed by authorized 
pleader presented by another pleader delegated to do so 

— Plaint or appeal must be deemed to have been pre- 
sented by pleader signing it.) 

[3] Suit valued above Bs. 5000 — Power-of -attorney 
expressly authorising pleader P appearing in trial Court 
to file appeal or engage other lawyer for that x>urpose — 
P having no right to appear in High Court — Power-of- 
attorney held authorised filing of appeal in High Court 

— P held could appoint other lawyer to file appeal and 
appear in High Court. (Vol S3) 1946 Lah 263 (264). 

[4] Pleader cannot completely delegate to his clerk 
the duties he owes to his client without being responsi- 
ble for his defaults. (1912) 22 Mad L Jour 284 (294). 

[5] Counsers clerk — Presence of a counsel’s clerk 
does not mean presence of the counsel. (Vol 15) 1928 
Lah 841 (842). 

12. Control and conduct of case. — [1] A coun- 
sel appearing in a case has implied authority to examine 
a witness or call no witness and do such other acts 
which are required for the proper management and 
conduct of the suit. (Vol 26) 1939 Oudh 257 (262) ; 14 
Luck 723. 

[2] Any act in exercise of authority to do which is 
best for the client will bind the party unless such an 


authority is excluded specifically and the limitation is 
made known to the other party. (1891) 13 All 272 (275) 
(FB). 

[3] BG7ia fide acts of pleaders acting within the 
scope of their authority will bind the parties. A mere 
error of judgment on their part affords no grounds for 
avoiding such acts. (Vol 16) 1929 P C 33 (34) (PC) ® 
(Vol 20) 1933 Mad 410 (411). (Advocate receiving costs 
under an order for amendment without realizing con- 
sequences of such acceptance.) ® (Vol 1) 1914 Mad 222 
(222). (Vakalat to execute decree gives implied authority 
to receive from judgment- debtor money out of Court — 
Entry of satisfaction to extent of money received there- 
fore is legal). 

[4] A vakil is not entitled to audience on the original 
side of the High Court. (1903) 30 Cal 986 (989). 

13. Liability of pleaders for misconduct, — [1] 
Por liability of pleader for misconduct, see Ss. 10 and 13, 
Legal Practitioners Act, 18 [XVIII] of 1879 ; 01s. 9 and 10, 
Letters Patent (Calcutta, Madras and Bombay), and 
Clauses 7 and 8 of Letters Patent (Allahabad, Lahore, 
Nagpur and Patna), and S. 10 of the Indian Bar Ooun- 
cUs Act, 38 [XXXVIII] of 1926. 

14. Privileges and rights of pleaders. — [1] A 
pleader cannot refuse a case where proper fee is paid, 
ad^uate instructions are given and the case is of a class 
which the lawyer is accustomed to take up. (Vol 17) 1930 
AU 262 (263) : 30 Cri L Jour 522 ® (Vol 12) 1925 Oudh 
672 (672): 26 Cri L Jour 1272. (Grounds of partisanship 
with a party to the litigation is no excuse for rejecting 
brief.) 

[See however (1908) 33 Cal 317 (319). (Cause for 
rejecting brief need not be given.)] 

[2] In the conduct of the suit he is entitled to 
examine witnessesUn his chamber before examining them 
in Court. (1912) 14 Ind Cas 763 (763) (Low Bur). 

[3] A pleader is not liable for slander or libel in 
respect of words used by him in the course of a judicial 
enquiry. (Vol 14) 1927 Mad 379 (380) : 50 Mad 667 : 28 
Cri L Jour 313. 

[4] Court has no power to cut short the arguments of 
a pleader unless they are irrelevant or involve repeti- 
tions. (Vol 15) 1928 Lah 319 (319) ; 29 Cri L Jour 279. 

[5] Where the client discharges the solicitor the 
latter can hold the papers till his costs are paid or an 
undertaking is given that costs ^uld be paid. (1902) 29 
Cal 63 (65). 

[6] Where the attorney himself withdraws expressly 
or by implication he has no such rights and he has to 
make over the papers to the attorney to whom the 
client wishes to go retaining his usual lien on such 
papers. (1902) 29 Cal 63 (66). 

[7] Court will not grant party leave to change at- 
torney until his costs are paid. (Vol 21) 1934 Cal 58 (59): 
60 Cal 1273. 

[See however (Vol 20) 1933 Bom 182 (183). (The 
attorney is not entitled to say that the client shall 
continue him till his costs are paid.)] 

[8] The lien is an equitable one and can be claimed 
only against the client and not against third parties- 
(1898) 25 Cal 887 (889, 890). (Defendant cannot pay 
under compromise with plaintiff to the detriment of 
plaintiff*s attorney’s claim.) ® (1881) 7 Cal 140 (144). 
(Defending counsel of minor can recover it from minor 
as necessaries.) 

[9] Bee can be recovered by way of quantum meruit 
under S. 70 of Contract Act. (Vol 17) 1930 Mad 132 
(136) : 53 Mad 309 ® (1866) 6 Suth W B 108 (109). 
(Pleader engaged by several defendants in same interest 
can * recover only reasonable fee and not separate fee 
from each.) ® (1871) 6 Mad H C B 265 (266). (Cause of 
action arises only after complete discharge of duties). 
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[10] ^Vliere a receives a fee to conduct a 

case, he is not hound to refund any portion of it if the 
case is compromised. (Vol 17) 1930 Bom 22 (23) : 54 
Bom 1. 

15. Duties [1] Whenapleader accepts a brief it is 

his bounden duty to attend to his client’s interest 
throughout the proceeding in the case. (Vol 9) 1922 
Oudh 75 (75) : 25 Oudh Gas 40 ^ (Vol 10) 1923 Lah 
97 (97). (If a pleader cannot appear to argue the case 
he must arrange for another to appear for him.) 

[2] Having once undertaken the conduct of the ease 
an attorney is bound to proceed with due diligence and 
honesty in prosecuting the claim of his client. (1902) 29 
Cal 63 (67) ^ (Vol 8) 1921 Mad 320 (320) : 44 Mad 978. 
(Cannot refuse to take steps because his whole-fee is not 
paid.) 

[3] Where the pleader is unable to attend when the 
case is called on, the brief should be returned in good 
time. (Vol 19) 1932 Bom 634 (635). 

[4] It is the duty of the pleader to make due 
enquiries of the clients and to act with such care and 
prudence that his good faith cannot be successfully 
questioned. (Vol 12) 1925 All 247 (249) : 26 Cri L Jour 
776 : 47 All 377 (F B) (Vol 20) 1933 Nag 219 (220, 
221) : 29 Nag L R 295. (Pleader with defective power 
under O. 3, R. 4 acts without due care and caution.) 

[5] Pleader should not make reckless charges of fraud 
and criminality or indulge in abuse; nor should he 
attack witness’s honour unless he 'believes in ‘them on 
reasonable grounds. (Vol 12) 1925 All 641 (641, 642) 
: 47 All 729 : 26 Cri L Jour 1091 (F B) * (Vol 22) 
1935 Mad 578 (580) : 36 Cri L Jour 1342. (Reckless 
charges of fraud even on instructions is prohibited.) 

[6] Counsels should help and not hinder administra- 
tion of justice. (Vol 22) 1935 All 117 (119) : 57 All 573. 
(Counsel sending threatening letter to defendant to with- 
draw a certain plea : Heldj it amounted to contempt.) 

[7] A pleader having once appeared for a client 
should not appear against him in another litigation 
arising out of the same dispute. (Vol 4) 1917 PC 80 
(84) (P C) © (Vol 15) 1928 Mad 592 (593). (He is not 
debarred unless his services were sought and refused on 
insufficient grounds.) 

[8] Pleader cannot use information received formerly 
by him in another ^uit, against the client in a subse- 
quent suit. (1902) 26 Bom 423 (430) (F B) (1888) 12 
Bom 85 (88 to 91). (Possession of knowledge by pleader 
which might prejudice the client must be shown to 
exist to restrain him from appearing ) (Vol 12) 1925 
Mad 1201 (1205) : 48 Mad 676. (Even the suspicion 
that the information might be used should be avoided.) 

[9] Pleaders owe a duty also to the Court and should 
co-operate with the Court in the orderly and pure 
administration of justice. (Vol 10) 1923 Cal 212 (215). 

[10] Unwarranted or unfounded attacks* against the 
Judge amounts to misconduct. (1907) 29 All 95 (108, 
109) : 34 Ind App 41 (P G) ^ (Vol 11) 1924 All 253 
(254) : 25 Cri L Jour 689 : 46 All 121 (F B). 

[11] It is against professional etiquette that a counsel 
should hold a brief and conduct a case in which he is 
himself a witness and is personally interested. (Vol 12) 
1925 Mad 1163 (1155) ; 27 Cri L Jour 33. 

16. “Until all proceedings in the suit are ended.’ ’ 
— ‘[1] Vakalatnama filed in a suit remains in force in 
all the different stages of the case. (Vol 17) 1930 Cal 
721 (724) : 32 Cri £ Jour 377 ; 58 Cal 374 © (Vol 5) 
1918 Mad 545 (547). (Appointment of pleader by 
0mrdmn-ad-lite7n of minor — Minor’s majority does not 
determine pleader's authority.) 

[2] An appeal is a proceeding in a suit and the pro- 
isecutiou of a suit includes the prosecution of all the 
/ till a final decree is passed. (Vol 21) 1934 


Lah 973 (973) ^ (Vol 17) 1930 Lah 68 (69) •$< (Vol 15) 
1928 Lah 733 (734). (Word “appeal” in para. 3, R, 4, 
O. 3 is not confined to first appeal, but it covers all 
appeals.) © (Vol 13) 1926 Lah 32 (32) ; 6 Lah 461. 
(Power to x>rosecute all litigation implies power to lodge 
and conduct ax)peal and fresh power is not necessary 
for appeal.) ^ (Vol 20) 1933 Nag 219 (220) : 29 Nag 
L R 295. (Same vakalat not enough where vakalat 
expressly states that fresh vakalat would be necessary 
for appeal.) ^ (Vol 20) 1933 Fesh 67 (68). (Power not 
revoked and not limited to trial Court — Counsel can 
appear in appeal.) 

[3] Where a x’^eader appears in a regular appeal 
before the High Court, he is competent under that 
vakalatnamah, unless it is revoked, to appear for the 
client in the subsequent stages of that case and in the 
appeal, if preferred to the Privy Council, (1867) 8 Suth 
W R 92 (92). 

[4] Pleader appointed in suit continues to represent 
decree-holder in execution proceedings unless vakalat- 
nama is cancelled. (Vol 27) 1940 Bom 210 (212) : I L 
B (1940) Bom 370. (Decree-holder in course of execu- 
tion assigning his rights to his pleader — No implied 
revocation of authority.) ^ (Vol 31) 1944 All 238 (239): 
I L B (1944) All 592 © (1896) 20 Bom 198 (199). (Ap- 
pHcations for execution of the decree are proceedings in 
the suit.)fi«(lS68-69) 5 Bom H C B (AC) 83 (83). (Where 
claim or objection is preferred in exeeution.)$'(1938)1938 
Hag L Jour 122 (122) © (Vol 12) 1925 Pat 692 (693). 

[5] Vakalatnama filed with application for execution 
— Fresh vakalatnama is unnecessary for subsequent 
execution. (Vol 3) 1916 Pat 56 (56). 

[6] Power in suit — Pleader can act in miscellaneous 
proceedings arising therefrom. (Vol 4) 1917 Pat 211 
(212, 213) : 2 Pat L Jour 259 :"l8 Cri L Jour 808. 

[7] Application to set aside ex 'garte decree or dis- 
missal order is part of proceeding in suit — To oppose 
or consent to such application is also part of proceeding 
in suit — Counsel need not have fresh authority for 
aforesaid purpose. (Vol 28) 1941 Bang 314 (315) : 1941 
Bang L B 254 ^ (Vol 31) 1944 All 238 (239) ; I L B 
(1944) All 592 ^ (1893) 15 All 55 (56). (Appeal dismis- 
sed in default — Pleader properly authorised by vakalat- 
nama can apply for its restoration — He need not file 
a fresh vakalatnama.)'i<(1869) 12 Suth W B 465 (466) 
(Vol 16) 1929 Lah 96 (98) ; 10 Lah 570. (In absence of 
such authority infthe power of attorney general practice is 
good indication of implied authority.) ©(Vol 25) 1938 Nag 
272 (272) ; I L B (1939) Nag 157. (Bestoration of suit 
dismissed for default.) 

[8] Plaint returned and filed in another Court — 
Vaklatnama remains in force. (Vol 10) 1923 Nag 182 
(187) ; 19 Nag L B 36 © (Vol 9) 1922 Hag 125 (126.) 

[9] Vakalat for pauper petition on petition being 
converted into suit becomes vakalat m suit. (Vol 21) 

1934 Mad 690 (690) : 58 Mad 176. 

17, “ Until determined with the leave of 
Court”. — [1] A pleader once engaged cannot divest 
himself of his duty to appear, without leave of the 
Court and notice to the client, (Vol 9) 1922 Cal 515 
(521, 525, 530, 532): 49 Cal 732 (SB) © (Vol 17) 1930 
Pat 408 (404): 9 Pat 865. (Client applying for deter- 
mination of pleader’s appointment — Sufficient ground 
not shown for giving leave of Court which is necessary for 
determination of such appointment — Appointment con- 
tinues till all proceedings in suit are ended.)© (Vol 22) 

1935 Pesh 145 (146). (**Court” includes not only Court 
where original power of attorney is filed but also Court 
to which case is subsequently transferred). 

[2] After a pleader has once been appointed hy a 
party, his employment cannot be determined except (1) 
by a writing signed by the client or the pleader and 



Co. 3 sr. 5-6] 


[the code of] civil PEOCEDXJEE, 1908 


877 


5. Any process serrecl on the pleader of any party or left at the office or "ordinary residence 
Service of 'process of such pleader, and whether the same is for the personal appearance of the 
on pleader. party or not, shall he presumed to be duly communicated and made known to 

the party whom the jjleader represents, and, unless the Court otherwise directs, shall be as effectual 
for all purposes as if the same had been given to or served on the party in person. 

[1882 — S. 40 ; 1877 — S. 40 . 18-59 — S. 18.] 

Provincial Amendments 

MADRAS 

Insert the following at the end ; 

Eccplanation . — Berviee on a pleader who does not act for his client, shall not raise the presumption under 
this rule. [R. 0. 0. No. 1810 of 1926J 

NAGPUR 

Sihbstitiite the words “on a pleader who has been appointed to act for any party” for the words “on the 
pleader of any party.” [29-6-1943.J 

N.-W. F. P. 

Add the following at the end : 

“Provided that the pleader Is acting and not merely pleading for the party.” 

OUDH 

For "on the pleader of any party” r'ead “on a pleader who has been appointed to act for any party.” 

Rule 5B— PATNA 

Add the following rule : 

"5R. Notwithstanding anything contained in 0. 3, siib-rr. (2) and (3) of R. 4 of the First Schedule of the 
Code of Civil Procedure, 1908, no pleader shall act for any person in the High Court unless he has been appointed 
for the purpose in the manner prescribed by sub-r. (1) and the appointment has been filed in the High Court.” 

Qe (1) Besides the recognized agents described in rule 2 any person residing within the jiirisdic- 
Agent to accept service, tion of the Court may be appointed an agent to accept service of process. 
Appointment to be (2) Such appointment may be special or general and shall be made by 

in writing and to he an instrument in writing signed by the principal, and such instrument or, if 
filed %n Court. appointment is general, a certified copy thereof shall be filed in Court. 

[1882 — S. 41 ; 1877 — S. 41 ; 1859 -- Ss. 50, 51.] 

Provincial Amendment 

SIND 

Add the following as sub-rule (3) : 

^*(3) The Court may at any stage of a suit and whether upon application made to it, or of its own motion^ 
direct any party to the suit, not having a recognised agent residing within the jurisdiction of the Court, to appoint 
within a time to be specified an agent within the jurisdiction of the Court to accept service of process on his behalf. 
To every appointment made under this sub-rule the provisions of sub-r. (2) shall be applicable.” 


O. 3 R. 4 ( contd.) 

filed in Court with the leave of the Court or (2) by the 
termination of the proceedings in the suit. (Vol 4) 1917 
Pat 211 (212, 213): 2 Pat L Joiir 259: 18 Cri L Jour 
808'J' (Vol 33) 1946 Lah 266 (267)® (Vol 17) 1930 Lah 
134 (135). (Termination of appointment of pleader by 
mutual consent is not noticed by 0. 3, B. 4 iimess leave 
is obtained from Court under B. 4.) 

[3] Death of client terminates the appointment. (Vol 
21) 1934 Nag 274 (276): 31 Nag L E 57. (Presentation 
of appeal by pleader on behalf of dead appellant is 
nullity.) 

[4] There is no specified form for written withdra- 
wal by pleader. An endorsement on the bach of plaint 
that the pleader has no instructions is sufficient. (Vol 
12) 1925 Mad 21 (22): 47 Mad 819 (PB). (Whether 
such report is made before an adjournment is asked for 
and refused or not). 

[5] The next friend of an infant plaintifi is as'much 
entitled to change his solicitor- as any other plaintifi 
who is sm juris. (1901) 28 Cal 264 (270). 

[6] Leave of Court can be assumed from its attitude 
and other circumstances. {Vol 12) 1925 Mad 21 (22): 
47 Mad 8X9 (FB). 


Order 3, Rule 5 — Note 1. 

- [1] The word " pleader ” includes an attorney, 
vakil and an advocate. (Vol 33) 1946 Bom 174 (175) 
®(1904) 7 Oudh Cas 303 (305). 

[2] Where notice is served on the pleader, an irrebut- 
table presumption of communication to client arises 
unless pleader’s power is determined in writing under 
0.3, R. 4 (2). (Vol 21)1934 Pat 592 (592) ®(Vol 15) 1928 
Lah 426 (426)® (1904) 7 Oudh Cas 303 (305). (Mere 
endorsement by the advocate on the back of notice that 
he has withdrawn from the case will not make the 
notice inefiective.) 

ISee (1909) 13 Cal W N 142 (143). (Notice of date 
of hearing given to pleader but not informed by him 
to the party. Held, notice not sufficient).® (Vol 3) 1916 
Lah 169 (170). (Summons to defendant given to his 
pleader returned — Held, service was not sufficient,)® (Vol 
14) 1927 Pat 135 (139). (Materiality of service consists 
in the party being made aware of it.)] 

[3] Pleader may waive the correct formalities in 
efiecting service. Initialing by pleader of order sheet 
amounts to waiver of formal notice. (Vol 14) 1627 Pat 
135 (139)® (Vol 14) 1927 Cal 619 (621). (Notice of fil- 
ing award under Sch. II, para. 10, not given to a party, 
but filing made known to his pleader and admitted % 
the pleader.) 
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ORDEE IV. 


INSTITUTION OP SUITS 

Suit to he commenced !• (l) Every suit shall be instituted by presenting a plaint to the Court 
hy 'plainU or such officer as it appoints in this behalf; 

( 2 ) Every plaint shall comply with the rules contained in Orders vi and Vii, so far as they 
are applicable. 

■ [1882— B. 48; 1877— S. 48; 1859— S. 25. See S. 26.] 


Provincial Amendments 

ALLAHABAD 

For sub-rule (1), subshtute the following : 

“1. (1) Every suit shall be instituted by presenting to the Court or such officer as it appoints in this behalf, a 
plaint, together with a true copy for service with the summons upon each defendant, unless the Court for good 
cause shown allows time for filing such copies. 

(2) The court-fee chargeable for such service shall be paid in the case of suits when the plaint Is filed and in 
the case of all other proceedings when the process is applied for.** 

Ee-nmiber the present sub-rule (2) as sub-rule (3). [24-7-1926] . 

NAGPUR 

Substitute the following for sub-rule (1) : 

“1. (1) Every suit shall be instituted by presenting to the Court or such officer as it appoints in this behalf a 
plaint, together with as many true copies on plain paper of the plaint as there are defendants, for service with the 
summons upon each defendant, unless the Court, for good cause shown allows time for filing such copies.” 

Add the following as sub-rule (2) and re-number the present sub-r. (2) as sub-r. (3) : 

*‘(2) The court-fee chargeable for such service shall be paid in the ease of suits when the plaint is filed, and 
in the case of all other proceedings when the process is applied for.** [29-6-1943] . 

OUDH 

To sub-r. (2) add the following words : 

“and except vrith the permission of the presiding officer, for reasons to be recorded, no plaint shall be 
admitted until the necessary process-fee has been paid into Court.” 


O, 3 R. 4 (contdj 

[4] Order 41A (Madras) is a special provision and 
prevails over the general provisions contained in 0. 3, 
R. 5. Service of notice of appeal by merely leaving it 
in the office of the advocate is not service on party or 
his pleader. (Vol 29) 1942 Mad 403 (403). 

[5] Statement in power-of-attorney as to vakil 
being engaged only for a particular place — Transfer of 
the case to another place — After transfer notice served 
on vakil is sufficient notice to client. (Vol 14) 1927 Lah 
428 (429). (Endorsement that notice may be served on 
party is immaterial.) . 

[6] Notice of date of pronouncing judgment to coun- 
sel is sufficient — Judgment recorded and dated by pre- 
decessor of Court — Judgment pronounced second time 
by successor is without jurisdiction. (Vol 7) 1920 Lah 
288 (288). 

ORDER 4, RULE 1— SYNOPSIS . 

1. Mode of presentation of plaint. 

2. Place of presentation of plaint. 

3. Plaint, meaning of. 

4. Plaint to whom to be presented. 

5. Presentation of plaint. 

6. Time of presentation. 

1. Mode of presentation of plaint. — [1] Pre- 
sentation by-a pleader or authorised agent is also pro- 
per presentation. (Vol 26) 1939 Nag 242 (244) ; I L B 
(1939) Nag 515. 

[2] Plaint not signed either by plaintiff or by person 
holding general power and not special power of attorney 
is not proper. (Vol 19) 1932 Bom 367 (368). 

[3] Omission to comply with provisions regarding 
presentation of plaint is irregularity which can be cured 
if plaintiff has acted in good faith, (Vol 18) 1931 Ail 
507 (511) : 54 All 57 (S B). (20 All 90 ; (Vol 11) 1924 
All 54 r 45 AU 701, overruled.) 

[4] Plaint presented by p^y without written au- 


thority to present but only oral authority — Presenta- 
tion held irregular and could be cured only by an order 
of condonation passed by the Court — Party could not‘ 
correct or alter the record himself without reference to 
Court. (1935) 62 Cal L Jour 277 (281). (39 Cal 399, 
followed.) 

2. Place of presentation of plaint. — [1] Plaint 
to be filed in Subordinate Judge’s Court presented to 
District Court on the ground that the former Court was 
closed is not valid presentation. (1873) 10 Bom H C R 
495 (496). 

[2] Efigh Court has no jurisdiction to receive a plaint 
receivable by a lower Court on the ground that such 
a Court is closed for summer vELcation. (Vol 16) 1929 
Mad 29 (30, 31) : 52 Mad 62. 

3. Plaint, meaning of. — [1] Substantial compE- 
anee with 0. 6 and 0. 7 is enough to make a document 
a plaint. (Vol 8) 1921 Sind 166 (168) : 17 Sind L B 223. 

4. Plaint to whom to be presented. — [1] Pre- 

sentation of plaint to the Head Ministerial Officer of 
the Court is legal and proper, where such officers are 
authorised to receive plaints. (Vol 5) 1918 Mad 1152 
(1153). ^ 

[2] Following are oases where there was no valid 
presentation:— (1910) 5 Ind Gas 330 (331) (All). (Hand- 
ing over the plaint to the suits clerk or to theMunsarim,) 
® (1869) 6 Bom H C R (A G) 254 (256). (Plaint pre- 
sented to a clerk left in charge of Court but not au- 
thorised to receive piaints.) ^ (1872) 18 Suth W R 172 
(173), (Presentation of plaint to the Nazir of a Court.) 

(Vol 21) 1934 Lah 622 (622) : 15 Lah 308. (Judge 
temporarily absent, and no one authorized or no ar- 
i^gement made to receive plaints — Plaint filed in 
time during Judge’s absence with Naib Sheriff but 
barred when placed before Judge — Plaint held hot 
properly presented.) * (Vol 1) 1914 Mad 376 (376). 
(Presentation out of office hours to a person authorised 
to receive only within office hours.)© (1912) 14 Ind Cas 
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2 . The Court shall cause the particulars of every suit to be entered in a book to be kept for 
Pi^gUier of suits, the purpose and called the register of civil suits. Such entries shall be numbered 
in every year according to the order in which the plaints are admitted. 

[1882— S. -38; 1877— S. ->8; 18-39—8. 88.] 

Provincial Amendment 

CALCUTTA 

l7iBert the following words alter the words '‘particulars of every suit” : 

“Escept suits triable by a Court invested with the jurisdiction of a Court of Small Causes under the Provineial 
Small Cause Courts Act, 1887.” [1-1-1939,] 


OBDER Y. 

ISSUE AND SERVICE OF SUMMONS 


ISSUE OP SUMMONS 

i, (1) When a suit has been duly instituted a summons may be issued to the defendant to 
Simimons. appear and answer the claim on a day to be therein specified : 

Provided that no such summons shall be issued when the defendant has appeared at the 
presentation of the plaint and admitted the plaintiff’s claim. 

(2) k defendant to whom a summons has been issued under sub-rule (l) may appear — 

(a) in person, or 

(b) by a pleader duly instructed and able to answer all material questions relating to 
the suit, or 

(g) by a pleader accompanied by some person able to answer all such questions, 

(8) Every such summons shall be signed by the Judge or such officer as he appoints, and 
shall be sealed with the seal of the Court. 

[1882— S, 64; 1877— Ss. 64, 68; 1859— S. 41. See Ss. 27 to 29 and 13*3.] 


Provincial Amendment. 

OUDH 

Add a new sub-rule ( lAJ &s follows : 

*‘{IAJ A party shall file with his application for the issue of a summons to the defendant or opposite party 
a printed summons form, in duplicate, one part being in the Urdu and the other in the Nagri character, duly 
filled up, except in respect of the date of appearance and of the summons, in a bold, clear and easily legible 
handwriting; provided that — 

faj it the party to be served is a European British subject, the party applying for the issue of the summons 
shall file a special form which shall be filled up in English; and 
fdj the presiding officer may, in his discretion, direct that such forms in general or that any particular such 
form be filled up entirely in the office of the Oourt.” 


O. 4 R. 1 fcoiitdj 

221 (224) (Oudh), (The presentation of a petition to the 
clerk of the Deputy Commissioner’s Oourt, Oudh.) 

[3] Mere registration of a plaint subject to objection 
does not cure the defect of improper presentation. (1910) 
5 Ind Gas 330 (331) (All). 

[4] Where the same person is the presiding Judge 
for two different Courts presentation to him of a plaint 
coming within the jurisdiction of one Court when he is 
at the other Oourt is proper and valid presentation. 
(1939) 1939 Nag L Jour 503 (503, 504). 

5. Presentation of plaint — [1] Plaint ‘is presented 
when it is handed over to proper officer appointed in 
that behalf. (Vol 21) 1934 Bom 91 (93). 

[2] Placing of a petition on a table when the officer 
is not present is not presentation. (1871) 3 N W P 0 E 
341 (342). 

[3] Where a clerk authorised to receive plaints 
merely receives plaint when presented and accepts it 
after reference to the Judge he cannot be said to have 
accepted it when presented, (Yol 24) 1937 Bom 25 (26): 
I L R (1937) Bom 136. 

[4] Plaint presented to District' Judge according ito the 
rules of Lahore High Court sent to subordinate Court 
for disposal — Real date of presentation of plaint is that 


on which it is presented to District Judge. (Vol 22) 1935 
Bind 225 (226). 

[5] A suit commences with the presentation of a 
plaint. (Vol 16) 1929 Mad 480 (480) * (1935) 62 Cal 
1115 (1117). (Date of presentation of the plaint to the 
proper officer is the date on which the suit is instituted 
even though it was not actually admitted owing to the 
deficiency of court-fee paid.)®* (Vol 8) 1921 Sind 166 
(169) ; 17 Sind L R 223. (Suit is instituted on date of' 
filing plaint though plaint is imperfect.) 

6. Time of presentation. — [1] A Judge may receive 
plaint on a Sunday or other holiday. (1871) 16 Suth 
W R 230 (231). 

[2] Where a plaint is presented to a Judge outside 
Court and after Court hours and is accepted by the 
Judge the presentation is valid, (Vol 9) 1922 Nag 167 
(167) : 19 Nag L B 23.'© (1912) 34 All 482 (486) (PB). 
( (1875) N W P H C R 5 (9), overruled.) ©(Vol 12) 1925 
Mad 201 (201). (Plaint presented out of office hours not 
accepted — Presentation does not constitute filing.) 

[3] Order 4, Rule 1 does not prohibit presentation of 
plaint to a clerk out of office hours and outside office 
buildings. (Vol 24) 1937 Bom 25 (25, 26) : I L B (1937) 
Bom 136©{Vol 11) 1924 Mad 448 (448) ; 47 Mad 312 
(PB). 
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Copy or statement an- 2 . Every summons shall he accompanied by a copy of the plaint or, 
nexed to suiiimons. if so permitted, by a concise statement. 

[I882_S. 65; 1877-S.65.] „ . 

Provincial Amendments 

ALLAHABAD 

Omit the words “or, if so permitted, by a concise statement”. [24-7-1926.] 

OUDH 

Omit the words "or, if so permitted, by a concise statement”. 

Court may order defen- 3 - rea^n to require the personal appear- 

dant or plaintiff to appear ance of the defendant, the summons shall order him to appear in person 
in person. in Court on the day therein specified, 

( 2 ) Where the Court sees reason to require the personal appearance of the plaintili* on the 
‘Same day, it shall make an order for such appearance. 

[1882— S. 66; 1877-Ss. 66, 67; 1859-S. 42, See 0. 9 R. 12.] 


No party to he ordered to i r. n i j i i t 

appear in person unless re- 4. No party shall be ordered to appear in person unless he resides — 

sident within certain limits, 

(a) within the local limits of the Court’s ordinary original jurisdiction, or 

(b) without such limits but at a place less than fifty or (where there is railway or steamer 
communication or other established public conveyance for five-sixths of the distance 
between the place where he resides and the place .where the Court is situate) less than two 
hundred miles distance from the court-house. 

[1882— S, 67; 1877-S. 67; 1859— S. 42.] 

Provincial Amendment. 

JR. 4A— ALLAHABAD 

Add the following Rule 4A 

Except as otherwise provided, in every interlocutory proceeding and in every proceeding after decree 
in the trial Court, the Court may, either on the application of any party, or of its own motion, dispense with 
service upon any defendant who has not appeared or upon any defendant who has not filed a written statement.* 

[24-7-1926.] 


Siimmons to he eWiei 
to settle issues or for 
final disposal. 


6. The Court shall determine, at the time of issuing the summons, whe- 
ther it shall be for the settlement of issues only, or for the final disposal of 
the suit ; and the summons shall contain a direction accordingly : 


Provided that, in every suit heard by a Court of Small Causes, the summons shall be for the 
final disposal of the suit. 

[1882— S. 68; 1877— S. 68; 1869— S. 41,] 


Order 5, Rule 1— Note 1 

[1] The duty of the Court, on receiving the plaint, is 
to issue a summons on the defendant, (1887) 14 Cal 
204 (217). 

[2] Active part in not having summons served is 
necessary to be proved in order to constitute fraud in 
suppression of summons. (Vol 9) 1922 Pat 291 (292). 

[3] Though 0. 5, R. 1 (2) refers in terms only to a 
defendant the same rule applies also to the plaintifi. If 
the pleader who appears in Court for a plaintiff says he 
has no instructions he should be held not to have 
appeared. (Vol 11) 1924 Mad 842 (843). 

[4] Onus of proving the service of summons on the 
defendant is on the plaintifi. (Vol 12) 1925 Cal 801 
(802) ; 52 Cal 453. 

[6] There is no time limit within which a summons 
to appear has to be issued. Time is, however, fixed by 
the rules of the Court. (1880) 5 Cal 126 (127). 

[6] A second summons ought not to be ordered to 
issue after the lapse of the period of limitation pres- 
cribed ‘for a suit since the previous summons, unless 
the ]^aintifi has, in the meantime, done what he can to 
prosecute his suit with proper diligence. Equal strict- 
n^s ought to he observed to the issue of first, summons. 
^680) 6 Cal 126 (127). 


[7] For the meaning of “appearance”, see 0. 3, R. 1. 

Order 5, Rule 3— Note 1 

[1] Personal appearance of plaintifi can be compelled 
only under 0. 6, R. 3 and 0. 10, R. 4. (Vol 19) 1932 
Nag 135 (136) ; 28 Nag L R 146. 

[2] Even under 0. 5, E. 3 pardanashln lady cannot 
be compelled to attend Court. (Vol 20) 1933 All 561 
(553) : 55 All 666 (PB). 

[3] On date of bearing case adjourned without order 
for plaintiff’s personal appearance — Suit dismissed for 
plaintiff’s failure to appear personally — Order is without 
jurisdiction. (Vol 4) 1917 All 95 (96) : 39 All 476. 

Order 5, Rule 5— Note 1 

[1] In a mortgage suit summons was issued for 
final disposal and not for settlement of issues. On the 
date of hearing the defendant appeared and denied 
execution of mortgage deed and receipt of consideration^ 
As the plaintifi was not ready with his witnesses the 
Court dismissed the suit: Held that in such cases Cdurt 
should issue summons for settlement of issues and give 
the parties an opportunity to produce evidence on 
issues settled. (Vol 1) 1914 Bom 46 (47) ; 38 BOJh 
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PROVINCIAL AMENDMENTS. 

CALCUTTA 

InseH the words ‘‘for the ascertainment whether the suit will be contested” after the words “issues only*". 

[25^-1927.] 

IVtADRAS 

Delete the first paragraph and substiiute the following in lieu thereof : 

“E, 5. The Court shall determine, at the time of issuing the summons, whether it shall be — 

(1) for the settlement of issues only, or (2) for the defendant to appear and state whether he contests or 
docs not contest the claim and directing him if he contests to receive directions as to the date on which he has to 
file his written statement, the date oi trial and other matters, and if he does not contest for final disposal of the 
suit at once; or (B) for the final disposal of the suit; and the summons shall contain a direction accordingly’*. 
[P. Dis. No. 7 of 1927.] 

6» The day for the appearance of the defendant shall be fixed with reference to the current 
Fixing day for appearance business of the Court, the place of residence of the defendant and the 
.of defendant. time necessary for the service of the summons, and the day shall be so 

fixed as to allow the defendant sufficient time to enable him to appear and answer on such day. 

[1882— S. 69 ; 1877— S. 09 ; 1859— S. 45.] 

7. The summons to appear and answer shall order the defendant to produce all documents 
Summons to order defendant to in his possession or power upon which he intends to rely in 
produce documents relied on by him. support of his ease. 

[1882— S, 70 ; 1877— S. 70 ; 1859— S. 43.] 

PROVINCIAL AMENDMENT. 

LAHORE 

Substitute for Rule 7 the folio wiug : 

“The summons to appear and answer shall order the defendant to produce all documents in his possession 
-or power upon which he bases his defence or any claim for set-ofi and shall further order that where he relies on 
any other documents (whether in his possession or power or not) as evidence in support of his defence or claim for 
set-off, he shall enter such documents in a list to be added or annexed to the written statement”. [24-7-19S6.] 

On issue of summons for final 8. Where the summons is for the final disposal of the suit, 

disposal, defendant to he dwected it shall also direct the defendant to produce, on the day fixed 
.to produce his loitnesses. for his appearance, all witnesses upon whose evidence he 

intends to rely in support of his case. 

[1882— S. 71 ; 1877— S. 71.] 

SERVICE OF SUMMONS 

9» (1) Where the defendant resides within the jurisdiction of the Court in which the suit is 
Delivery or transmission of instituted, or has an agent resident within that jurisdiction who is 
Simmons for service. empowered to accept the service of the summons, the summons shall, 

unless the Court otherwise directs, be delivered or sent to the proper officer to be served by him 
«or one of his subordinates. 

fj9) The proper officer may be an officer of a Court other than that in which the suit is 
dnstituted, and, where he is such an officer, the summons may be sent to him by post or in such 
other manner as the Court may direct. 

[1882— S. 72 ; 1877— B. 72 ; 1859— S. 47.] 


Order 5, Rule 6 — Note 1 

[1] A defendant is entitled to sufficient time to en- 
-able him to appear and answer in person or by pleader. 
.(1866'-68) 3 Mad H C R 167 (168). (Where time allowed 
is manifestly insufficient appellate Court will interfere.) 

(1870) 7 Bom H C R 138 (139). (Where sum- 
mons was not served upon the defendant in sufficient 
[time to enable him to appear and answer the Appellate 
Court set aside the ex parte decree passed against the 
•defendant and ordered a new trial.) 

Order 5, Rule 9 — Note 1 

[1] Service of summons is irregular if not made by 
proper officer or his subordinate. (Vol 12) 1925 Rang 
;a25 (326) ; 3 Rang 2B9. 

[2] Residence for purpose of summons is not synony- 
,mous with ownership of property within the territorial 
limits of the Court. (1911) 38 Cal 394 (397), 


[3] Process-server is not entitled to enter house with- 
out permission. (Vol 3) 1916 Mad 408 (410) : 39 Mad 
561 : 16 Cri L Jour 477. 

[4] Court has discretion to serve public servant 
either personally under O. 5, R. 9 or through head of 
office in which he is employed. Discretion is not taken 
away by R. 138, Oudh Civil Rules, providing for service 
through the head of the office. (Vol 19) 1932 Oudh 326 
(327). 

[5] Service of summons outside the jurisdiction of 
Court issuinfe it — ^No order of the Court having jurisdic- 
tion — Service is irregular. (Vol 12) 1925 Rang 32-5 
(326) : 3 Rang 239, 

[6] Delivery or tender of summons made to defen- 
dant personally — Subsequent irregularity in not getting 
signature of defendant is not -material, (Vol 4) 1917 
Nag 49 (50). 


IM. 56. 
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10. Service of the summons shall be made by delivering or tendering a copy thereof signed 
Mode of service, by the Judge or such officer as he appoints in this behalf, and sealed mth. 
the seal of the Court. 

[1882— S. 78 ; 1877— S, 73 , 1833— S. 48.] 

PROVINCIAL AMENDMENTS. 

LAHORE 

Add the following proviso ; 

“Provided tJiat in any ease if the plainfci^ so wishes, the Court may serve the summons in the first inslanee? 
by registered post (acknowledgment due) instead of in the mode of servioe laid down in this rule/* 

[As amended on 24-11-1927.] 

N,-W. F. P. 

Add the following proviso : 

“Provided that in any case the Court in its discretion may attempt to serve the summons in the first 
instance by registered post instead of in the mode of service laid down in this rule ; and provided always that 
should the defendant not appear in answer to the summons so issued, the Court shall have service effected in» 
accordance with the provisions of this order.” 

PATNA 


Add the following : 

“Provided that in any case the Court may, of its own motion, or on the application of the plaintiff, send the^ 
summons to the defendant by post in addition to the mode of service laid down in this rulo. An acknowledgment- 
purporting to be signed by the defendant or an endorsement by postal servant that the defendant refused to tako 
delivery may be deemed by the Court issuing the summons to be prima facie proof of service.” 

Service on several 11. Savo as otherwise prescribed, where there are more defendants than 

defendants. one, service of the summons shall be made on each defendant, 

[1882-S. 74. Para. 1; 1877— S. 74 ; 1859— S. 48.] 

Service to he on defendant 12. Wherever it is practicable, service shall be made on the defen-- 

in person when practicable, dant in person, unless he has an agent empowered to accept service, in 
or on his agent, which case service on such a^ent shall be sufficient. 


[1882— S. 75 ; 1877— S. 75 ; 1859-S. 49.] 

ORDER 5, RULE 10 — SYNOPSIS. 

1, Mode of service. 

2. Service by post. 

1. Mode of service— [1] There are three modes 
of serving a summons on a defendant (1) by delivery of 
a copy of the summons to defendant personally or to 
an agent and obtaining his signature in acknowledgment 
of service : (2) by affixing a copy of the summons on 
the door of defendant’s residence or place of business ; 
(3) and by effecting substituted service as laid down in 
O, 6, R, 20, Mere delivery of summons to a person who 
refused to accept it is not by itself sufficient. (Vol 5) 
1918 Lah 59 (60) : 1918 Pun Re No. 99. 

2. Service by post. — [1] Service by registered 
post — Slight evidence will displace presumption of 
service raised by it. (Vol 15) 1928 Pat 568 (571) 
S<(Vol 9) 1922 Bom 377 (377) : 46 Bom 130. (Defen- 
dant alleging non-service is entitled to re-trial.) 

[2] Where summons sent by post was returned as 
“refused” by a person who was not shown to have been 
the defendant it was held that it was not a' good ser- 
vice. (1894) 18 Bom 606 (607). 

[3] Summons sent by registered post — Cover ten- 
dered by postal peon to right person Acceptance re- 
fused — Inference is that there was sufficient service. 
<Vol 27) 1940 Cal 638 (637, 638)4'(Vol 22) 1935 Lah 
171 (172). (Person refusing to accept service— Proceed- 
ings can be taken ex parte without Jeff eoting substituted 
serviee)'J'(VQl 17) 1930 Lah 439 (440). (Sending regis- 
tered letter which party refuses to receive amounts to 
service.) 

, ,[4] Registered letter sent by post — Letter refused- 
ignorance of its contents cannot bo pleaded. (1871) 16 
'Bath W B 223 (223), . 

[S] Proviso by the Lahore High Court — Service by 
roistered post — 'Defendant acknowledging such service 
— .Sajpar/e proceedings should not 
Wisi^^ btLliiSCincimons should be directed to be servtd 


by ordinary process. (Vol 13) 1926 Lah 579 (580}*J»* 
(Vol 14) 1927 Lah 376 (377). 

[6] Proviso by Peshawar Court similar to that of 
Lahore High Court — Summons to defendant by regis- 
tered post — Defendant absent — He should not bo pro- 
ceeded against ex parte — Order 9, B. 13 has no appli- 
cation to such ex parte decrees. (Vol 28) 1936 Pesh 199* 
( 200 ). 

[7] Proviso added by Lahore High Couit — Court, 
cannot compel plaintiff to deposit both process fee and 
postal charges and cannot dismiss suit for non-payment 
thereof. The mode of service is optional with plaintiff.. 
(Vol 14) 1927 Lah 157 (158). 

[8] Before the new proviso added by the Lahore* 
High Court it was held that refusal of a parly to receive 
summons sent by registered post was not due service 
under the law then in force. (Vol IG) 1929 Lah 235* 
(236). 

Order 5, Rule 12— Note 1. 

[.1] As a general rule w’henever practicable summons' 
should be served on defendant personally unless he has 
an agent empowered to accept service in which case it 
would be enough if it is served upon him. (Vol 3) 1916' 
Cal 181 (184) ; 43 Cal 447 (FB), 

[2] Bailiff going to defendaiit*s place of business with 
partners on three separate days — On each occasion 
bailiff told that defendant was not there — Bailiff even- 
tually posting writ of summons upon premises — Held 
there was no sufficient service. (Vol 3) 1916 Oal 181 
(182) ; 43 Cal 447 (PB). 

[3] Case remanded — Notice of date fixed for hearing 
served on counsel and not on defendant personally — 
Defendant absent on date and suit dismissed — Counsel 
not informing defendant — Absence held not intentiopfil 
but bona fide. '(Vol 20) 1933 Lah 114 (115). 

[4] Service of notice upon chela is not sufficieni- 
(Vol 7) 1920 Oudh 220 (220) ; 23 Oudh Cas 104. 
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13, flj In a suit relating to any business or work against a "person who does not reside 
Service on agent within the local limits of the jurisdiction of the Court from ^Yhich the sum- 
hij whom defendant mons is issued, service on any manager or agent, who, at the time of service, 
carries on himmss. personally carries on such business or work for such person within such limits, 
shall be deemed good service. 

(2) For the purpose of this rule the master of a ship shall bs deemed to be the a-gent of the 
owner or charterer. 

[1882— S. 76 ; 1877— S. 76.] 

, 14. Where in a suit to obtain relief respecting, or compensation for wrong to, immoveable 
Service on ageiii in property, service cannot be made on the defendant in jj^rson, and the 
charge in suits for defendant has no agent empowered to accept the service, it may be made on 
wimoveable property, defendant in charge of the property. 

[1882— S. 77 ; 1877_S. 77 ; 1869— S. 61.] 

Where service nzay IS. Where in any suit the defendant cannot he found and has no agent 

he on rnale meniber of empowered to accept service of the summons on his behalf, service may be 
efendant s family. made on any adult male member of the family of the defendant who 


is residing with him. 

Explanation. — A servant is not a member 
[1882— S. 78; 1877-S. 78 ; 1859— S . 53.] 

O, 5 R. 12 (contd^) 

[5] In the ease of pardanasb.in lady personal service 
5s not possible and if she has no agent empowered to ac- 
cept service, no adult member in her family, affixing a 
copy of the summons to the outer door w’ould be suffi- 
cient service. (Vol 10) 1923 Pat 433 (483)'5 (Vol 3} 
1916 Cal 600 (602)-© (Vol 7) 1920 Oudh 221 (222). 

[But see (Vol 22) 1935 All 660 (661, 662). (Order 
5, Rule 15 (Allahabad) — Pardanashin lady is not person 
who cannot be personally served — Lady present in house 
— Merely serving summons intended for pardanashin 
lady on male member is not sufficient requirement of 
la.w).] 

[6] Sammons against defendant served upon his 
guardian — Guardian refusing to take summons — It can- 
not be taken to have been served properly upon defen- 
dant. (Vol 24) 1937 Pat 17 (19). 

[7] Summons addressed to B can be refused by A — 
But if A poses as B and knows that it is intended for 
him, then it is sufficient notice if the summons is served 
on A, (Vol 13) 1926 Rang 73 (74) ; 3 Rang 515. 

[8] Suit to enforce mortgage of x^roperty belonging 
to firm consisting of minors and other persons carrying 
on business within jurisdiction of Court— Minors residing 
outside jurisdiction — Summons neither served upon 
minors nor upon their guardians personally but affixed 
on house in which business was earned on — B^eld 
that there was no service either personal or substituted 
upon minors. (1899) 26 Cal 267 (272). 

[9] Service of summons — Proper inquiry and substan- 
tial effort to find out defendant should be made. (Vol 3) 
1916 Cal 181 (183) : 43 Cal 447 (FB)© (Vol 9) 1922 Cal 
128 (128). (Sufficient attempt not made to serve defen- 
dant personally — Service on cousin). 

[lOJ Suit against certain minors and other persons 
constituting a firm for enforcing equitable mortgage — 
Minors residing outside Court’s jursidiction — Summons 
affixed on house where business carried on and not 
served upon minors nor upon guardians — Held no ser- 
vice either personal or substituted was effected. (1899) 

26 Cal 267 (273). 

[11] Defendant living away from his brother— Sum- 
mons served on brother without any attempt to serve 
it on defendant — Service is bad — Bx parte decree set 
aside. (1911) (1911) 1 Mad W N 386 (186). 

Order 5, Rule 13— Note 1. 

[1] Order 5, R. 13 applies only to suits against firms 


of the family within the meaning of this rule. 


and not to suits brought against a person in individual 
capacity. (Vol 9) 1922 Pat 376 (377) ; 1 Pat 48. 

[2] Business carried on in name of principal by agent 
— Service on agent is sufficient whether principal resides 
within local jurisdiction or not. (Vol 18) 1931 Pat 282 
(284) : 10 Pat 441. 

[3] To constitute service on an agent, there must be 
some person without the local jurisdiction who is carry- 
ing on business within the jurisdiction by. an agent or 
the manager, and is sued on account of transaction in 
which such agent or manager has actually transacted 
business. (1879-80) 4 Bom 416 (423). 

[4] Service on an agent of a foreign company carry- 
ing on business in India is service on the company if 
•the agent has authority to enter into oontraots. (Vol 13) 
1926 Cal 1030 (1030). 

Order 5, Rule 15 — Note 1. 

[1] ‘Adult’ under Bengal Public Demands Recovery 
Act (Bengal Act 1 [I] of 1895) means any person who is of 
such an age as to be capable and responsible for due 
communication of notice to the other members for whom 
it is intended. (1907) 34 Cal 787 (789). 

[2] An officer emx>loyed in the Indian Marine Service 

is subject to the same rules regarding service of sum- 
mons as any other person under 0. -5, Rr. 27 and 58 
and a notice served under the provisions of Rr. 15 and 16 
is a sufficient service. (Vol 1) 1914 Cal 845 (845, 846) ; 
42 Cal 67. . 

[3] Defendant prisoner of war in enemy occupied 
territory — R. 20 cannot be invoked — Court should see 
whether R. 15 can be applicable otherwise Soldiers 
Litigation Act (4 [IV] of 1925), Ss. 6 and 7 should 
be applied. (Vol 30) 1943 Lah 327 (329). 

[4] Order 5, R 15 should be strictly complied with — 
Enquiry as to defendant’s whereabouts should not be con- 
fined to his son or relation but should also be made 
from the neighbours. (Vol 8) 1921 Cal 638 (639). 

[5] Service effected on son in father’s absence — Son 
not residing with father — Summons is not duly served 
on father. (Vol 20) 1933 Lah 797 (798). 

[6] In defendant’s absence his father took the sum- 
mons and made the endorsement that he had gone to 
another place. Held, that summons was not served, no 
attempt being made to make personal service nor it 
being shown that the defendant was avoiding service. 
(1911) 1911 Pun L R No. 136 page 509 (509). 
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ALLAHABAD 

For the words “Where in any suit the defendant cannot be found,*’ read “When the defendant is absent or 
cannot be personaHy served.” [24-7-1926.] 

CALCUTTA 
Suhstihite the following : 

“Eule 16. Where in any suit the defendant is absent from his residence at the time when service is sought 
to be effect^ on him thereat and there is no likelihood of his being found thereat within a reasonable time, then 
unless he has an agent empowered to accept service of the summons on his behalf, service may be made on any 
adult male member of the family of the defendant who is residing with him. 

Provided that where such adult male member has an interest in the suit and such interest is adverse to 
that of the defendant, a summons so served shall be deemed for the purposes of ihe third column of Article 164 of 
Schedule I of the Limitation Act, 1908, not to have been duly served. 

Ex^olanaiion* — A servant is not a member of the family within the meaning of this rule.” 

[26-7-1028.] 

LAHORE 

After the words “where in any suit the defendant cannot be found,” mso't the following words “or ig 
absent from his residence.” [24-11-1927.] 

MADRAS 

Delete the words “the defendant cannot be found” and in lieu thereof insert the words “the defendant is 
absent.” [B. 0. 0. No. 1810 of 1926.] 

NAGPUR 

Suhstiiute the words “when the defendant is absent or cannot be personally served” for the words “where 
in any suit the defendant cannot be found.” [29-6-1943.] 

N.-W. F. P. 

Pew the words ^ ‘where in any suit the defendant cannot be found,” siihstitiite “where the defendant is 
absent from his usual place of residence.” 

OUDH 

For the words “where in ... . found,” mhsiitute “where a summons has been issued to a defendant on the 
institution of a suit and he is absent from the address stated in the summons,” 

16. Where the serving officer delivers or tenders a copy of the summons to the defendant personal- 
PersoTi served to sign ly, or to an agent or other person on his behalf, he shall reciuire the signa- 

achiowUdgmenU ture of the person to whom the copy is so delivered or tendered to an 

acknowledgment of service endorsed on the original summons. 

[1882— S. 79; 1877— Ss. 79, 80; 1859— S. 54.] I 

17. Where the defendant or his agent or such other person as aforesaid refuses to sign the acknow- 
Procedure when de fen- ledgment^, or w^here the serving officer, after using all due and reasonable 

dmt refuses to accept ser- diligence,^ cannot find the defendant,^ and there is no agent empowered to 
vice, or cminot he found, service of the summons on his behalf, nor any other person on 

whom service can be made, the serving officer shall affix® a copy of the summons on the outer door 
or some other .conspicuous part of the house in, which the defendant ordinarily resides or carries 
on business or personally works for gain,® and shall then return® the original to the Court from 
which it was issued, with a report endorsed thereon or annexed thereto stating that he has so affixed 
the copy, the circumstances under w^hich he did so, and the name and address of the person (if any) 
by whom the house was identified and in whose presence the copy was affixed, 

[1882— S, 80; 1877— S. 80; 1859— S. 65.] 

in names of others affixed on door — Service held good. 
(Vol 26) 1939 Cal 369 (376) : I L R (1939) 1 Cal 630. 

[12] Service to servant is not sufficient. (Vol 14) 
1927 Lab 200 (215) : 8 Lah 64. 

Order 5, Rule 16 — Note 1 — “Shall require signa-^ 
ture” — See Note 2 on O. 5, B. 17, 

ORDER 5, RULE 17— SYNOPSIS. 

1. Scope. 

2. Refusal to sign acknowledginent. 

3. Defendant cannot be found. 

4. “Due and reasonable diligence.” 

5. Affixture. 

6. “Ordinarily resides or carries on business or 
personally works for gain. ” 

7. Temporary residence of defendant — See Note? 

3 and 4. 

8. Return of service. 

9. Pardanashin lady — See 0. 5, E. 12. 


O. 5 R. 15 (conid,) 

[7] A service of summons on the paternal uncle of a 
defendant living with him is not sufficient unless it is 
proved to the Court’s satisfaction that the defendant 
could not be found, since service must as far as possi- 
ble be personal. (1913) 35 All 556 (557). 

[8] Service on the brother of the defendant who is 
living sepamtely is not s^ioe. (1911) 9 1 0 763 (763)(Mad). 

[9] Notice on plaintiff and his counsel to appear in 
OgT;irt — Munim of plaintiff’s firm served — Service on 
party’s munim held insufficient and dismissal of suit 
h^d wrong, (Vol 5) 1918 Lah 295 (296). 

DLO] Service on one tenant living in one village is not 
service on another living in another village. (1933) 17 
ED 808 (609). 

, [13^] Order, 5, R. 15 (Calcutta)— Notice under O. 21, 
mL na issued on heirs of deceased judgment-debtor- — 
I son &)0oej9fing'only notice in his name — Notices 
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CALCUTTA 

Substitute the following : 

‘*17. Where the defendant or his agent or such other person as aforesaid refuses to sign the acknowledg- 
ment, or where the defendant is absent from his residence at the time when service is sought to be ejected on him 
thereat and there Is no likelihood of his being found thereat within a‘ reasonable time and there is no agent em- 
powered to accept service of the summons on his behalf, nor any other person upon whom service can be made, 
the serving officer shall affix a copy of the summons on the outer door or some other conspicuous part of the 
house in which the defendant ordinarily resides or carries on business or personally works for gain and shall then 
return the original to the Court from which it was issued with a report endorsed thereon or annexed thereto stating 
that he has so affixed the copy, the circumstances under which he did so, and the name and address of the person 
(if any) by whom the house was identified and in whoso presence the copy was affixed.’* [25-7-1928,] 

NAGPUR 

The following proviso shall be added at the end of the rule : 

“Provided that where a special service has been issued and the defendant refuses to sign the acknowledgment, 
it shall not be necessary to affix a copy as directed hereinbefore.** [29-6-1943.] 


O. 5 R. 17 (contd.) ^ 

1. Scope. — [1] The Rule being of a highly penal 
nature must be strictly complied with in order to give 
validity to the service purporting to be effected there- 
under. (Vol 12) 1925 Pat 441 (441, 442) : 4 Pat 135 
•i'CVol b) 1916 Cal 181 (182) : 43 Cal 447 6&(Vol 4) 1917 
Nag 49 (50). 

[2] Provisions of 0. 5,^ R. 17 are not strictly applic- 
able to the service of notices after the first hearing in 
the case. (1939) 1939 Oudh W N 787 (790). 

[33 Scheduled Districts Act, (1874) — Agency Rules 
under R. 50 — Notice of appeal to respondents by affix- 
ing — Before accepting service Court must satisfy itself 
that conditions of 0. 5, R. 17, Civil P. C. were satis- 
fied. (Vol 31) 1944 Pat 297 (298) : 23 Pat 442. 

[4] Court is competent to direct service by. registered 
post or other manner even after service under R. 17. 
(Vol 3) 1916 Cal 600 (602). 

2, Refusal to sign acknowledgment. — [1] Ser- 
vice of summons is complete when it is tendered 'to the 
witness, and his refusal to sign the original makes no 
difierenoe. (Vol 3) 1916 Mad 408 (410) : 39 Mad 661 : 
16 Ori It Jour 477. 

[2] Where ohpy of summons is delivered to defen- 
dant but the latter refuses to sign the acknowledgment 
of service and the process-server does not affix the copy 
as per 0. 5, R. 17, the defendant cannot be taken to 
have been validly served. (Vol 20) 1933 All 165 (166) 
*(1872) 8 Bom L R 584 ‘(586) *(1896) 16 Bom 117 
(119) * (Vol 5) 1918 Lah 59 (61) ; 1913 Pun Re No. 99 
*(Vol 19) 1932 Pat 150 (151). 

[3] Defendant refusing to accept service of summons 
— Summons affixed to outer door of his dwelling — Ser- 
vice is good. (Vol 5) 1918 Lah 166 (168, 169). 

[4] Defendant was tendered a copy of summons by a 
process-server, but instead of accepting it he went and 
shut himself up in his house — Copy affixed to door ~ 
Summons held duly served. (Vol 3) 1916 Nag 29 (31); 
IS Nag L R 46. 

[6] No personal refusal — Peon not refused access to 
person to be served — Some servant refusing — Servant 
not shown to be authorised to receive notice — Servant 
held not agent and service by affixing held insufficient. 
(Vol 31) 1944 Pat 41 (47) : 23 Pat 31 (F B). 

[6] Condition that defendant refused to sign acknow- 
ledgment not satisfied — Stage for affixing <i5py on outer 
door does not arrive. (VoJ 27) 1940 Pat 563 (564). 

[7] Mere refusal to sign a receipt for a summons does 

not constitute an offence under S. 173 or S. 180, Penal 
Code. (1893) 20 Cal 358 (359). . 

[8] D^endant pleader practising at another place — 
His adult brother tendered copy of notice at joint 
family dwelling house and on his refusal to accept it 
notice affixed on outer door — Service of notice held to 
be sufficient. (Vol 18) 1931 Cal 546 (549). 


3. Defendant cannot be found. — [1] Service by 
affixture will be good if the defendant is keeping out of 
the way to avoid service. (1905) 7 Bom L R 159 (160). 
*(1873) 10 Bom 202 (206). 

[2] A person cannot be said to be “not found” with- 
in the meaning of this rule merely by reason of his 
temporary absence from his usual place of residence. 
(Vol 4) 1917 All 368 (368) (Respondent absent for two 
or three days — Affixture is not proper.) * (Vol 3) 1916 
All 337 (337). (Fixation of summons on door when per- 
son to be served is temporarily away and is traceable — 
Service is not good.)*(1897) 21 Bom 223 (226).*(Vol 17) 
1930 Lah 192 (192). (Mere temporary absence will not 
justify affixture even though the defendant had pre- 
viously refused to accept service.) * (Vol 1) 1914 Mad 
159 (159). (Mere absence does not justify affixture.)* 
(1898)21 Mad 419 (421). (Temporary absence of person 
to be served does not justify the process-server affixing 
the summons to the door. Peon must take pains to find 
out the person concerned.) * (Vol 11) 1924 Oudh 237 
(238). * (1910) 13 Oudh Cas 54 (55). (Process-server 
knowing that person sought to be served has gone to 
particular place and will return home— Affixture is not 
proper.)* (1915) 29 Ind Cas 564 (565) (U P B R). (Tem- 
porary absence does not justify affixture.) 

[3] The affixing of a copy of the summons on the 
outer door is sufficient service if the defendant is absent 
and it is not known when he would return. The serving 
officer is not bound to wait for the defendant indefinitely 
in such a case. (1911) 21 Mad L Jour 978 (980) * 
(Vol 13) 1926 Mad 31 (32)* (Vol 2) 1915 Mad 342 (343). 
{Defendant going from place to place.) * (Vol 2) 1915 
Mad 338 (339). (Defendant absent from house having 
gone to other village — Process-server not having any 
reason to expect defeodent’s return within short period 
Process-server is not bound to wait till defendant 
returns or pursue him to the other village — Service by 
affixture is good service.) 

[4] Where the adult members on whom the notice 
was to bo served were not to be found in the house and 
the servants refused to accept notice, held that it was 
good service to affix it on the outer thatch of the house. 
(1910) 14 Cal W N 372 (374). 

[5] Affixing of summons to a defendant on the outer 
door of his house in his absence without any attempt to 
effect service on the defendant at the place to which ho 
had gone, is not sufficient service. The mere fact that a 
third person unconnected with the suit enquired of the 
defendant as to what had been done with the suit, is 
not sufficient to declare that the defendant had notice 
of suit. (Vol 3) 1916 Mad 761 (762). 

[6] As to service on pardanashin ladies : see O. 5, 
R. 12. 

4. “Due and reasonable diligence.’* — [1] Serv- 
ing officer must use due and reasonable diligence to find 
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O. 5 R. 17 (conid.) l 

defendant. He annst make proper inquiries and if j neces- 
sary follow defendant. It is not enough to go to defen* 
dant’s house in perfunctory way and to a& copy of 
summons, (Vol 6) 1919 Upp Bur 20 (21) : 3 Upp Bur 
Enl 123*(Vol 12) 1925 Cal 627 (630) : 52 Cal 179. (All 
available steps to efiect personal service must be made.) 
<J(Vol 3) 1916 Cal 511 (513). (A service of notice by 
affixing a copy on the entrance door of the judgment- 
debtor without any diligent search, is not service accord- 
ing to law.) ® (Vol 8) 1916 Cal 181 (183) : 43 Cal 447. 
(For serving summons upon the defendant proper en- 
quiries, and real and substantial efiort and not perfunc- 
tory efiorts should be made as to when and where the 
defendant is likely to be found.) ii'{1892) 19 Cal 201 (203). 
(To go to defendant’s house in perfunctory way and to 
affix if he could not be found is not proper.)'!' (1913) 16 
Ondh Cas 83 (85). (In the temporary absence of the 
i^erson to be served with notice, the server must take 
every step to effect personal service. If without doing so 
the process-server affixes the summons to the outer door 
of the house, a Court is not justified in treating this as 
due service.)!* (Vol 21) 1934 Pat 274 (276) : 13 Pat 467. 
(Affixing without effort to find out defendant.) 

[2] Amount of due and reasonable diligence to be 
exercised by serving officer depends on facts of each 
case. (Vol 2) 1915 Mad 388 (339). !• (Vol 13) 1926 Cal 
327 (330). 

[3] Peon affixing notice at entrance of party’s house 
on being told that party was at his own ^’bari” some 
two or three miles off — Service is not valid. (Vol 11) 
1924 Cal 1004 (1005). 

[4] Defendant being temporarily absent and there 
being time to serve him personally mere affixture held 
3iot sufficient. (Vol 18) 1931 Nag 119 (119) ; 27 Nag 
L E 53. 

[5] Service of summons personally not possible as 
defendants not found — No agent or other person to 
receive or such person refuses to receive — Then only 
summons may be affixed if defendant is not found after 
**due and reasonable diligence.” (Vol 9) 1922 Nag 105 
(108). 

[6] Where a process-server visits the village no fewer 
than five times to serve the summons on the defendant 
it may be reasonably held tha^every effort was made to 
effect service upon the defendant and that he was evad- 
ing service and it should be held that the process-server 
used all possible diligence. Fixing of summons to the 
house in such a case will be good service, (Vol 18) 1931 
Nag 122 (123) : 27 Nag L E 50. 

[7] A process-server, attempting on three different 
occasions to serve the summons personally on the defen- 
dant and having failed, is right in effecting substituted 
service. (1910) 7 All L Jour 286 (289). 

[8] Process-server , should take reasonable steps to 
discover whereabouts of defendant — Process-server going 
to defendant’s house on several days and not finding 
defendant nor his agent or adult member of his family, 
posting summons on house — Summons held not duly 
served. (Vol 24) 1937 Bang 475 (476). 

[9] Defendant temporarily away from home — Serving 
officer knowing it and yet doing nothing more than 
fixing summons to the outer door — Held no good 
s^ioe. (1902) 24 Ail 302 (304) ® (1906) 2 Nag L E 63 

[10] Prooessiserver affixing copy of summons to door 
bf defendant’s house merely upon being told that he 
had. gone out and was expected to return in the evening 

Summons cannot be said to be properly served. 
{Vol 26)1939 Ail 180 (181). 

[11] Defendant having two residences — Plaintiff 

for defendant at both. {Vol 12) 1925 Cal 


[12] Service of notice of appeal — Copy of notice at- 
tached to outer door — Officer not shown to have ^carried 
out the requirements of the Code — Service held to be 
not proper in spite of the fact that officer’s report con- 
tained following statement “the respondent not found; 
his adult undivided eon having refused to receive copy 
of the notice, it was affixed to the front door.” (1906) 

30 Bom 623 (624). 

[13] Madras Estates Land Act (1 [1] of 1908), S. 112 
— Service of notice under S. 112 is proper only when 
requirements laid down in O. 5, E 17, Civil P. C., are 
shown to have been satisfied. (Vol 26) 1939 Mad 602 
(502, 503.) 

5. Affixture. — [1] On the refusal of a defendant 
to accept summons attempted to be served upon him at 
a place where he does not ordinarily reside, the sum- 
mons must be served in the house in which he ordi- 
narily resides. (Vol 6) 1918 Cal 179 (ISO). 

[2] Defendant refusing to accept service— Affixing of 
summons on outer door of premises in which defendant 
is found but which is not his residence or place of busi- 
ness, is not enough. (Vol 12) 1925 Cal 801 (802) : 

52 Cal 453. 

[3] Affixing copy on outer door of firm’s place of 
business under E. 17 is good against j)artner. (Vol 2) 
1915 Cal 238 (242). 

[4] Execution of decree — Defendant absent from 
village— Notice of application for execution, affixed to 
the wall of his residence — Service held sufficient, 
(1869-70) 5 Mad H C R 101 (101). 

[5] Where affixing is made impossible by defendant 
by retaining copy of summons — Omission to affix does 
not vitiate due service, (Vol 11) 1924 Pat 446 (448) i 
3 Pat 236!'(Vol 80) 1943 Bom 340 (341). (Defendant^ 
running away with summons — Serving officer hence" 
not affixing summons to defendant’s residence — Service 
is good.) 

[6] Person refusing summons — That summons * 
not affixed to outer door of bouse is only irregularity 
and does not affect validity of service. (Vol 22) 1936 
Lah 171 (172). 

[7] Leaving duplicate on teapoy at defendant’s resi- 
dence is not sufficient. (Vol IG) 1929 Bom 257 (257). 

6. “Ordinarily resides or carries on business 
or personally works for gain.” — [1] Where a peon 
who went to serve a defendant with summons was in- 
formed that the defendant bad gone to another Presi- 
dency and affixed the summons to the outer door, it 
was held that this was sufficient compliance with the 
provisions of 0. 5, B. 17 because a mere temporary 
absence from a house will not make the house, one in 
which the defendant did not ordinarily reside, (1913) 17 
Cal W N 999 (1001). 

[2] If the defendants do not ordinarily reside in the 
house on the outer door of which the summons was 
affixed, the rule has no application, (1909) 13 Cal W H 
490 (491). 

[3] See also Notes on S. 20. 

7. Temporary residence of defendant. — See 
Notes 3 and 4. 

8. Return of service. — [1] Report of process- 
server not containing name of any witness — Service 
not according to law, (Vol 15) 1928 Nag 80 (80, 81) : 

23 Nag L E”166. 

[2] The service of a summons or of a notice upon i 
person is a very important step and the law requto 
that the action of the person charged with the service 
should be set out in full and be supported by an affidavit. 
Until this is done, the summons cannot be taken to 
have been sufficiently served. (1913) 11 All L Jour Bm 
(541). 

[3] The affidavit of service of summons must to, / 
close firstly that proper steps were adopted to find <m 
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18 « The serving officer shall, in all cases in which the summons has been served under Rule 

^indorsement of time and endorse or annex, or cause to be endorsed or annexed, on or to the original 
manner of service, summons, a return stating the time when and the manner in which the 

summons was served, and the name and address of the person (if any) identifying the person 
served and witnessing the delivery or tender of the summons* 

[1882-S* 81; 1877—8. 81; 1859— S. 56.] 

PROVINCIAL AMENDMENT. 

Rule 18A— MADRA& 

Insert the folloioing : 

‘'18A. A District Judge within the meaning of the Madras Civil Courts Act, 1873, may delegate to the Chief 
Ministerial Officer of the District Court the power to order the issue of fresh summons to a defendant when the 
return on the previous summons is to the effect 'that the defendant was not served and the plaintiff does not object 
ito the issue of fresh summons within seven days after the return has been notified on the notice Board.*’ 

[P. Dis. No. 777 of 1929.] 

19 . Where a summons is returned under Rule 17, the Court shall, if the return under that rule 

Examination of has not been verified by the affidavit of the ser\’ing officer, and may, if it has 
serving officer, been so verified, examine the serving officer on oath, or cause him to be so exa- 
mined by another Court, touching his proceedings, and may make such further inquiry in the matter 
as it thinks fit ; and shall either declare that the summons has been duly served or order such 
service as it thinks fit. 

C1882~S. 82; 1877— S. 82; 1859— B. 57.] 

PROVINCIAL AMENDMENT. 

CALCUTTA 

Substitute the following : 

^ *‘19. Where a summons is returned under Rule 17, the Court shall, if tho return under that rule has not been 
verified by the declaration of the serving officer, and may, if it has been so verified, examine the serving officer, 
oh oath, or cause him to be so examined by another Court, touching his proofings, and may make such farther 
inquiry in the matter as it thinks fit ; and shall either declare that the summons has been duly served or order 
’Smh service as it thinks fit.” , [25-7-1928.] , 

Rule 19A— CALCUTTA 

Insert the following : i . * . 

“19 A. A declaration made and subscribed by a serving officer shall bo received as evidence of the facts asU6 
the service or attempted service of the summons.” ^ [25-7-1928J 


O. 5 R. 17 (conid,) 

the person and secondly that a copy of the summons 
was affixed to the door of his house. (1899) 26 Cal 102 
^102). (Case under old law.) 

9. Pardanashin lady. — See 0. 5 R. 12. 

Order 5, Rule 18 — Note 1. 

[1] Presumption as to service us that summons is 
served as stated in the peon’s report. (Vol 10) 1923 Pat 
-327 (329). 

[2] It is not ineumbsni on a party to provide an 
identifier for the purpose of identifying the person 
served. The identifier can be a person in the village 
knowing the defendant. (Vol 10) 1923 Pat 114 (115). 

[3] It had been held by the Calcutta High Court in 
the undermentioned cases that the report of the serving 
officer that a summons was served on a person was not 
•evidence as to service unless the serving officer was exa- 
mined and the service proved. However, E. 19 A now 
added by tho same High Court provides that the re- 
port of the serving officer is evidence. (1869) 12 Bath 
W B 365 (366)®«{1868) 10 Suth W R 3 (4). 

Order 5, Rule 19 — Note 1 

[1] Under 0. 5, R. 19 an express declaration of due 
service is necessary. (Vol 20) 1933 Mad 466 (470)4« 
(Vol 6) 1918 All 331 (831, 332)'3& (Vol 24) 1937 Mad 84 
(87). (Order passed without declaration of due service 
does not constitute res judicata,) © (Vol 23) 1936 Mad 
812 (818). (Substituted service— Declaration under 0. 5, 
B. 19, is essential)* (Vol 22) 1935 Mad 438 (439). 
(Provisions of O. 5, R 19 are imperative — In absence 
of declaration that service is due service, service cannot 


be held to be effected.)* (Vol 20) 1933 Mad 406 (406) 
(Unless there is declaration by Court as to due service 
of notice, eonstraotive res judicata as to' service does not 
arise.)* (Vol 14) 1927 Mad 813 (815). (Omission to 
declare proper service is not mere irregularity.)* (Vol 9) 
1922 Mad 417 (417). (Ex parte decree passed without 
express declaration of due service is liable to be set 
aside.) 

[But see (Vol 21) 1934 Lah 985 (98 5). , (Failure to 
j)a8s formal order declaring due service under O. 5, 
R. 191 not being material irregularity — Sale is not 
vitiated.)*(Vol 30) 1943 Mad 55 (56). (Absence of ex- 
press declaration of due service does not involve as a 
necessary consequence a finding that summons has not 
been duly served.)*iVol 27) 1940 Mad 213 (213, 214)*^ 
(1909) 19 Mad L Jour 31 (32)* (Vol 19) 1932 Oudh 
326 (337).] 

[2] If tbe return is not verified by the affidavit of the 
serving officer, the Court is bound ,to examine him 
before deciding as to sufficiency of service. (1915) 31 
Ind Cas 479 (479) (U P B R.) 

[3] Verification of return by affidavit of serving 
officer— Examination of serving officer is matter of dis- 
cretion with Court. (Vol 19) 1932 Oadh 326 (327). 

[4] Sammons affixed to door of defendant’s house be- 
cause he was not in village is not duly served. (Vol 1) 
1914 Mad 159 (159). 

[5] When summonses are returned unservad, tha 
Court should pass subsequent orders not vaguely but 
very clearly, stating the cause of non-service. (1912) 1912 
Mad W N 174 (175). 
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20 (1) Where the Court is satisfied^ that there is reason to believe that the defendant is 

Sicbsiituted service, keeping out of the way for the purpose of avoiding service,^ or that for any 
•other reason the summons cannot be served in the ordinary way, the Court shall order the 
summons to be served by affixing a copy thereof in some conspicuous place in the Court-house, 
and also upon some conspicuous part of the house (if any) in which the defendant is known to 
have last resided or carried on business or personally worked for gain, or in such other manner as 
the Court thinks fit. 

Sffeci of s%ilstiMed (2) Service substituted by order of the Court ^all be as effectual as if 
B&rvice, it had been made on the defendant personally. 

Where service substimed, (3) Where service is substituted by order of the Court, the 

time for appearance to be fixed. Court shall fix such time® for the appearance of the defendant as. 
the case may require. 

[1882w.S. 82, para. 2 and Ss. S3, 84; 1877-^Ss, 82, 83, 84; 18o9— Sri. 57, 58, 85.] 

PROVINCIAL AMENDMENT. 

RULE 20A— OUDH 


Insert the following : 

“ 20A. (1) Where the defendant resides in Britis^j India outside the province of Oudh or within the limits of 
a headquarters town of a district in the province, a summons may be served on him by roistered post, and in this, 
case, where an acknowledgment purporting to bo signed by the defendant or an endorsement by a postal servant 
that the defendant refused service has been received, the process shall, unless the contrary is proved, be deemed to 
have been served. 

(2) Where the registered address of the defendant or opposite party* as defined in O. 8, E. 11, is within the 
limits of a headquarters town or of a municipality of India fincluding Burma) or Ceylon, a notice, summons or 
other process may be served on him at that address by registered post and such service shall bo darned to be as 
effectual SiS if the notice or process had been personally served,’* 


dRDE^H 5, RULE 20 — SYNOPSIS. 

1. Scope, 

2. “Court is satisfied.” 

3. Evasion of service. 

4. Mode of effecting substituted service. 

5. Return of substituted service. 

6. “Shall fix such time.” 

7. Substituted service as effective as personal 

service. 

1. Scope. — [1] One of the modes of service of 
summons is that known as substituted service as laid 
down in B. 20 of O. 5. (Vol 5) 1918 Lab 59 (60) : 1918 
Pun Be No. 99. 

[2] Unless all reasonable steps have been adopts pj 
and ordinary means of service have been tried, sub- 
stltxiljsd cannot be recoursed to. (1929) 120 Ind 
Cas 694 (g^SXLah)® (1911) 38 Cal 394 (400) ® (Vol 7) 
1920 Lah 472 (472). 

[3] Substituted service — Unbusinesslike and ridi- 
culous use is prohibited, e.g. where service is made by 
affixture to the door of the Court-house by way of 
serving defendant admitted on all hands to be in Natal, 
South Africa. (Vol 16) 1929 Cal 553 (667) ; 57 Cal 638. 

[4] Defendant prisoner of war in enemy occupied 
terrijory — Kule 20 cannot be invoked. (Vol 30} 1943 
Lah:827 (329). 

[5] Substituted service to show cause why one should 
not be appointed guardian is improper — Service should 
be by ordinary notice. (Vol 17) 1930 All 609 (609, 610), 

[6] Substituted service under this rule unlike the 
two other modes of service can .only be taken by order 
of the Court to that effect. (Vol 7) 1920 Lah 69 (70). 

2, “Court is satisfied”. — [1] The advisability 
effecting service by substituted service is a matter pri- 
33mrily for trial Court and the Appellate Court has no 
luixsdMion to consider whether order of trial Court is 
based on sufiidlent grounds. It has only to see tl^t 
order Msued is according to law and whether trial Court 
w4s sfld^Bfied that conditions of 0. 5,B. 20 were fulfilled, 

, 061 14) f 1927 Mad 607 (607) ^ (Vol 20) 1933 Lah 288 
, * (TOl IS) 1931 Lah 118 (118), (Appellate Court 

has, 01^ to ,s^ that rules of law are observed.) 


(]But see (Vol 22) 1935 Lab. 169 (170). (Question as 
to advisability of effecting substituted service — Order 
on such point— Appellate Court can examine legality of 
such order.)] 

[2] Party cognizant of proceeding against bim is 
duly served when after failure to effect personal service, 
proclamation is published in newspapers. (Vol 17) 1930 
Lah 397 (399). 

[3] Plaintiff knowing whereabouts of defendant 
getting order for substituted service by practising fraud 
— There is no proper service. (Vol 22) 1935 Lah 129* 
(129). 

[4] Person refusing to accept service — Court is noi 
bound to order siilstituted service — Proceedings can be 
taken ex parte, (Vol 22) 1935 Lah 171 (172). 

[6] Suit should not be dismissed for non-service of 
summons unless plaintiff is given opportunity of having 
recourse to substituted service. (Vol 18) 1931 Pat 420 
(421). 

[6] Substituted service cannot be invalidated by 
showing^ that the Court’s belief as to its necessity was 
erroneous. (Vol 19) 1932 Mad 472 (473), 

3. Evasion of service. — [1] Where the plaintiff 
knew all along that the defendant had left certain place 
two or three years before suit and he furthe rknew that 
the defendant had left his brother in that x^laoo and 
was in communioation with him it cannot be said that, 
there has been an evasion of service by the defendant. 
(Vol 11) 1924 Lah 191 (191). 

[2] Mere temporary absence on the part of the de- , 
fendant does not amount to evasion. (1906) 29 Mad 
324 (324). 

4. Mode of effecting substituted service. — 
[1] Copy attached to tree near house — Service i^ 
sufficient. (Vol 10) 1923 Nag 13 (15). 

[2J Copy of plaint not affixed — Service is badv , 
(Vol 14) 1927 Lah 376 (377). 

5. Return of substituted service. — [1] Stater 

ment of process secver’that substituted Service has besja 
made — parte decree passed— Presumption thatipub- . 
stitiuted service has been actually effected can be m* 
butted. (Vol 22) 1936 Pesh 112 (113). ■ ' 
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Service of summons 21. A summons may be sent by the Court by which it is issued, 
where defendant resides whether within or without the province, either by one of its officers or by 
post to any Court (not being the High Court) having jurisdiction in the 

UflZQtfl^} x^OZtf? 6* j n I ■* T i? T j_ • "1 

place where the aefendant resides. 

[1882— S. 85; 1877— S. 85; 1839— S. 59.] 

„ PROVINCIAL AMENDMENTS 

RULE 21A— BOMBAY 

The following shall be inserted : 

' B. 21 A. The Court may, notwithstanding anything in the foregoing rules and whether the defendant reside^i 
Service of summons hv ^h^hin the jurisdiction of the Court or n(3t, cause the summons to be addressed to - 
pre-mid post wherever the defendant at the place where he is residing, and sent to him by registered post 
defendant may be residina acknowledgment provided that at such place there i.g a regular daily 

if plaintiff so desires ^ postal service. An acknowledgment purporting to be signed by the defendant shall 

* be deemed by the Court issuing the summons to be prima facie proof of service. In 
all other cases the Court shall hold such enquiry as it thinks fit and declare the summons to have been duly served 
or order such further service as may in its opinion be necessary.” [9-8'-l940.] 

RULE 21 A- SIND 
Insert the following : 

^ '‘21A* Service of summons by pre-paid post wherever the defendant may he residing, if plaintiff sa 
desires, — Where the plaintiff so desires, the Court may, notwithstanding anything in the foregoing rules and 
whether the defendant resides within the jurisdiction of the Court or not, cause the summons to be addressed to 
the defendant at the place where he is residing, and sent to him by registered post pre-paid for acknowledgment, 
provid^ that such place is at a town or village in British India which is the headquarters of a district or a 
r^ognised sub-division of a district, such as a taliika, or to which the provisions of this rule may, from time to 
time, be extended by a notification by the Court of Judicial Commissioner of Sind, published in the Smd Official 
Ga^tte, An acknowfiedgment purporting to be signed by the defendant shall be deemed by the Court issuing the 
sumnaons to bo prima facie proof of service. In all other cases the Court shall hold such enquiry as it thinks fit 
and either declare the summons to have been duly served or order such further service as may in its opinion be 
necessary,” 

22* Where a summons issued by any Court established beyond the limits of the towns of 
Service, within Presidemij- Calcutta, Madras ^[and Bombay] is to be served wifchin any such 
towns, of summons issued by Imiits, it shall be sent to the Court of Small Causes within whose 
Courts outside. jarisdietion it is to be served. 

[1882-S. 86; 1877— S. 86.] 

[a] Substituted by A. 0. for “Bombay and Rangoon.” 

PROVINCIAL AMENDMENT 

BOMBAY 


Add the following proviso ; 

“Provided that where any such summons is to be served within the limits of the town of Bombay, it may be 
addressed to the defendant at the place within such limits where he is residing and may be sent to him by the 


O. 5 R. 20 (contd.) 

6. “Shall fix such time” — [1] Under this rule 
Court is bound to fix a time for the appearance of the 
defendant and it should see that ample and reasonable 
time should be allowed for the notice to come to the 
knowledge of the person concerned, (Vol 15) 1928 Rang 
185 (186) : 6 Rang 218 «$i (1878) 2 Bom 449 (451, 452) 

(Vol 19) 1932 Lah 248 (249). (One day between date 
of substituted service under 0. 5, R. 17, and hearing of 
appeal is inadequate except in special circumstances.) 

[2] Notice in newspaper published at place distant 
from party^s residence without giving sufficient time is 
not valid substituted service. (Vol 16) 1929 Lah 235 
(286). 

7, Substituted service as effective as personal 
service. — [1] Substituted service is as effectual as 
personal service. (Vol 15) 1928 Mad 1052 (1054) * (Vol 
18) 1931 Mad 813 (816) : 55 Mad 223. 

[2] Substituted service does not preclude defen- 
dants from subsequently showi^ that it was impro- 
perly ordered or was defective, (vol 27) 1940 Oudh 81 
(82) : 15 Luck 150 ^ (Vol 21) 1934 Cal 745 (747). (De- 
fendants served under O, 5, R. 20, on representation 
that t^y, resided at particular place where really they 
never resided— Service is not due service.) ^ (Vol 18) 
1931 Mad 813 (815) : 55 Mad 223 * (13) 9 Nag L R 35 
(37) ^ (Vol 26) 1939 Rang 436 (440) : 1989 Rang L R 


606. (Defendant should be given opportunity .of con- 
testing that the summons has been served in a way 
which did not in effect bring proceedings to bis notice — 
Word “effectual” does not mean due service.) 

[3] Substituted service is due service within Art. 164, 
Limitation Act, even where as a matter of fact the de- 
fendant has been ignorant of the suit. (Vol 14) 1927 
Mad 487 (488) ^ (Vol 19) 1932 Mad 472 (472) * (Vol 
15) 1928 Mad 815 (816) : 51 Mad 860 ® (Vol 18) 1931 
Oudh 369 (369). 

[But see (Vol 18) 1931 All 727 (729) : 54 All 154 
(F B) (Vol 18) 1931 Mad 813 (816) : 55 Mad 223. 
(Substituted service is not due service within Art. 164, 
Limitation Act, where it has not been effective, i. e., 
where it has not achieved the object of bringing to the 
knowledge of the defendant the claim against him.) ^ 
(Vol 15) 1928 Mad 655 (657) •$. (Vol 25) 1938 Oudh 11 
( 12 ).] 

[4] Defendant deliberately keeping out of way to 
avoid service — Substituted service is due service irres- 
pective of question of actual knowledge of suit on his 
part. (Vol 18) 1931 Mad 812 (813) : 55 Mad 240. 

Order. 5, Rule 21 — Note 1. 

> [1] Service of summons outside the jurisdiction of 
the CJohrt issuing it and without any order of th©' CJourfe 
having jurisdiction is irregular. (Vol 12) 1925 Bang 325 
(326) : 3 Rang 239. 
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Court by po^t registered for acknowledgment. An acknowledgment purporting to be signed by tbe defendant or 
an endorsement by a postal servant that tbe defendant refused service shall be deemed by tbe Court issuing tbe 
summons to be prma facie proof of service. In all other eases tbe Court shall bold such enquiry as it thinks fit 
and either declare the summons to have been duly served or order such further service as may in its opinion be 
necessary.*’ [9-9-1910,] 

23. The Court to whicli a summons is sent under rule 21 or rule 22 shall, upon receipt thereof, 
JDuUj of Court to zohich proceed as if it had been issued by such Court and shall then return the 

mmmom is mit, summons to the Court of issue, together with the record (if any) of its 

proceedings with regard thereto. 

[1882— S. 85; 1877— S. 85; 1859-S. 59,] 

24. Where the defendant is confined in a prison, the summons shall be delivered or sent by 
Service on defendant post or otherwise to the officer in charge of the prison for service on the 

in prisozi. defendant. 

[1882— Ss. 87, 88; 1877-Ss. 87, 88.] 

25. Where tbe defendant resides out of British India and has no agent in British India 
Service inhere defendant resides empowered to accept service, the summons shall be addressed to 

out of British India and has no the defendant at the place where he is residing and sent to him by 

post, if there is postal communication between such place and the 

place where the Court is situate. 

[1882-S, 89, 1877— S. SoT 1859— S. 60.] 

PROVINCIAL AMENDMENTS 

ALLAHABAD 

For the word “shall” read the word “may”. [24-7-1926.] 

MADRAS 

SuhstiMe tbe following for Buie 25 ; 

“Where the defendant resides out of British India and has no agent in British India empowered to accept 
Service lohere defendant service, the summons may be addressed to the defendant at the place where he is 
« esidcs out of British India residing and sent to him by post, if there is postal communication between such 
and has no agent. place and the place where the Court is situate ; 

Provided that if, by any arrangement between the Government of the Province in which the Court issuing 
the summons is situate and the Government of the foreign territory in which the defendant resides, the summons 
can be served by an officer of the Government of such territory, the summons may be sent to such officer in such 
manner as by the said arrangement may have been agreed upon.” 

[As amended on 2-3-1942.] 

NAGPUR 

Suhstikde “may” for “shall”, [29-6-1943.] 

OUDH 

Substitute the word “may” in place of the word “shall”. 

RULE 25 A— ALLAHABAD 

Add the following : 

- '“25A. When the defendant resides in British India but outside Ibc limits of the United Provinces of Agra 
and Oudh, the Court may, in addition to, or in substitution for any other mode of service, send the summons by 
pbst to the defendant at the place where be is residir»g or carrying on business. An acknowledgment purporting 
to be signed by the defendant, or on endorsement by a postal servant that the defendant refused service, may be 
deemed by the Court issuing the summons to be prwia facie lU’oof of service,” [24-7-1926.] 

RULE 25A— NAGPUR 
Add the following rule : 

“25A. Where the defendant resides in British India but outside the limits of the Central Provinces, 
Service lohere defendant re- the Court may, in addition to any other mode of service, send the summons by 
sides in British India but out- registered post to the defendant at the place where he is residing or carrying on 
side the Central Fromnoes. business. An acknowledgment purporting to be signed by him, or an endorsement 
by a postal servant that the defendant refused service may be deemed by the Court issuing the summons to be 
pnma facie proof of service”. [29-6-1 943.] 


Order 5, Rule 23 — Note 1. 

[1] Defendant residing outside jurisdiction— Summons 
transmitted to Court having jurisdiction — Court serving 
summons can make declaration as to suffioionoy of 
service. (1911) 33 All 649 (652) © (Vol 11) 1924 Oudh 
237 (238). (Serving Court not satisfying itself as to 
su^iency of service.) 

Order 5, Rule 25 — Note 1. 

[1] Defendant residing outside British India — Sum- 
mons sent by post — No evidence to establish that defen- 
dant was at . that, time, residing at that place— Evi- 
dent cCIhe summons havingbeen received is necessary. 
(1901) 23 All 99 (105). 


[2] It is a proper service of summons where the same 
is sent by registered post to the defendant’s address and 
the cover is returned to the Court with -the endorsement 
‘refused.* (1911) 35 Bom 2l3 (215). 

[3] It is advisable to send the summons under this 
rule in a registered cover rather than in the form of a 
registered post card. (1871) 15 Suth W E 31 (31), 

[4] Defendant residing outside British India in 
Aminidivi Island— Service of summons shouldhe effected 
by affixing summons to last known place of residence in 
Briti^ India and by registered post. (Vol 4) 1917 Mad . 
415 (415). 



lo. 5 Rr. 26-27] 


[THE CODE OP] ’CIVIL PROCEDURE, 1908 


891 


26, Where — 

(a) in the exercise of any foreign jurisdiction vested in His Majesty or in ®'[tbe Central 
Service in foreign Government or the Crown Eepreseniative], a Political Agent has 
territory through Poli- been appointed, or a Court has been established or continued, with 
tical Agent or Court. power to serve a summons issued by a Court under this Code in 
any foreign territory in which the defendant resides, or 
’^(b) ^[the Provincial Government] has, by notification in the ^’[Ofiicial Gazette], declared, in 
respect of any Court situate in any such territory and not established or continued in 
the exercise of any such jurisdiction as aforesaid, that service by such Court of any 
summons ^[issued under this Code by a Court of the Province] shall be deemed to be 
valid service,] 

the summons may be sent to such Political Agent or Court, by post or otherwise, for the purpose 
of being served upon the defendant; and, if the Political Agent or Court returns the summons with 
an endorsement signed by such Political Agent or by the Judge or other officer of the Court that 
the summons has been served on the defendant in manner hereinbefore directed, such endorsement 
shall be deemed to be evidence of service. 

[1882-.S. 90 ; 1877-Ss. 90, 92 ; 1839— S. 66.] 

[a] Substituted by A. 0. for “the Governor-General in Conncii”. [b] Sub-rule (b) was suhstiiuied by the 
Second Repealing and Amending Act, 1914, Section 2 and Schedule I for the original sub-rule, [o] Stihstituted 
hy A. 0. for “Gazette of India”, [d] Substituted by ibid for “issued by a Court under this Code”. 

PROVINCIAL AMENDMENTS 

ALLAHABAD 

After the words “the summons may” iiisert the words “in addition lo, or in substitution for the method 
permitted by Rule 25.” [24-7-1936.] 

MADRAS 

Siibstitute the following : 

“Where — 

Service in foreign territory (a) in the exercise of any foreign jurisdiction vested in His Majesty or in 
through PoUUeal Agent or the Central Government or the Crown Representative, a PoUtiqal Agent baa been 
Court or hy special arrange^- appointed, or a Court has been established or continued, with power to serve a 

summons or process issued by a Court under this Code in any foreign territory in 

which the defendant resides, or 

(h) the Provincial Government has, by notification in the Official Gazette, declared, in respect of any Court 
situate in any such territory and not established or continued in the exercise of any such jurisdiction as aloresaid; 
that service by such Court of any summons or process issued under this Code by a Court of the Province shall be 
^deemed to be valid service, or 

(c) hy any arrangement between the Government of the Province in which the Court issuing the summons 
or process is situate and the Government of the foreign territory in which the defendant resides the summons or 
process can be served by an officer of the Government of such territory ; 

the summons or process may he sent to such Political Agent or Court, or in such manner as may have been 
agreed upon to the proper officer of the Government of the foreign territory by post or otherwise, for the purpose 
of being served upon the defendant ; and, if the summons or process is returned with an endorsement signed by 
such Political Agent or by the J udge or other officer of the Court or by the officer of the Government of the foreign 
territory that the summons or process has been served on the defendant in manner hereinbefore directed, such 
endorsement shall be deemed to bo evidence of service”. [As amended on 2-3-1942.] 

NAGPUR 

Insert the words, “in addition to, or in substitution for the method permitted by Rule 25,” between the words 
“may” and “be sent”. [29-6-1943.] 

OUDH 

In sub-rule (h), after the words “the summons may,” insert the words “in addition to, or in substitution for 
the method permitted by Rule 25”. 

27. Where the defendant is a piihlic officer (not belonging to His Majesty's military, ^^Cnaval 

Service on civil yuhlic 03^ air] forces or is the servant, of a railway company or local 

o£ker or on servant of authority, the Court may, if it appears to it that the summons may be 
milway company or local most conveniently so served, senS it for service on the defendant to the 
authority. office in which he is employed, together with a copy to be 

retained by the defendant. 

[1882— S. 422 ; 1877— Ss. 422, 468 ; 1859— Bs. 62, 68.] 

' [a] Substituted by the Repealing and Amending Act, 192,7 (10 [X] 1927), S. 2 and Sch. I for “or naval”, [b] 

The words “or His Majesty’s Indian Marine Service” were refealed by the Amending Act, 1934 (35 [XXXV of 
1934), Section 2 and Schediile. 

Order 5) Rule 27 — Note 1. 

[1] Service under R. 27 is discretionary — Discretion [2] Ex parte decree cannot be set aside merely on 
is not taken away by Oudb Civil Rules, B. 138, (Toll9) ground of non-compUanoo with 0.5, R, 27. (Vol3) 
1932 Oudh 326 (327), 1916 Pat 25 (26). 
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ALLAHABAD 

Add the following note : 

to Order 5, Buie 27, — (1) A list of heads of offices to whom summonses shall be sent for service on 
the servants of Railway Companies working in whole or in part in these provinces is given in Appendix II of the 
General Buies (Civil). 

(2) In every case where a Court sees fit fo issue a summons direct to any public servant other than a 
soldier under Order 16, simultaneously with the issue of summons, notice shall be sent to the head of the office 
in which the person concerned is employed, in order that arrangements may be made for the performance of 
the duties of such persons. 

Illmtratio^i, 

If the Court sees fit to issue a summons to a Kanungo or Patioari it shall inform the Collector 
of the district, and if to a Sub-Registrar it shall inform the District Registrar to whom the Sub-Registrar is sub- 
ordinate”. 

MADRAS 

After the words “send it” msert the words “by registered post pre-paid for acknowledgment”. 

[Dis. Ro. 209 of 1912.] 

28 . Where the defendant is a soldier, ^[sailor] ^[or airman], the Court shall send the summons 
Service on soldiers, for service to his commanding officer together with a copy to be retained by 
sailors or airme7i. the defendant. 

[1882-.S. 468 ; 1877^8. 468 ; 1859— S. 62.] 

[a] Inserted by the Amending Act, 1934 (35 [XXXV] of 1934), Section 2 and Schedule, [b] Inserted by the 
Repealing and Amending Act, 1927 (10 [X] of 1927), Section 2 and Schedule I, 

PROVINCIAL AMENDMENTS 

ALLAHABAD 

^ The present Rule 28 shall be numbered 28 (1). . . 

Add the following as Rules 28 (2), (3), (4) and (5) : 

“(2) Where the address of such Commanding Officer is not known, the Court may apply to the Officer com- 
manding the station in which the defendant was serving wlien the cause of action arose to supply such address, in 
the manner preserved in sub-rule (4) of this rule. 

(8) Where the defendant is an officer of His Hajesty’s military forces, wherever it is practicable, service 
shall be made on the defendant in person. 

(4) Where sucli defendant resides outside the jurisdiction of the Court in which the suit is instituted, or 
outside British India, the Court may apply over the seal and signature of the Court to the Ofiicer commanding the 
station in which the defendant was residing when the cause of action arose, for the address of such defendant, and 
the Officer commanding to whom such application is made shall supply the address of the defendant or all such 
information that it is in his power to give, as may lead to the discovery of his address. 

(6) Where personal service is not practicable, the Court shall issue the summons to the defendant at the 
address so supplied by registered post.” 

MADRAS 

After the words “shall send” insert the words “by registered post pre-paid for acknowledgment,” 

[Dis. No. 209 of 1912.1 

OUDH 

u Add the following as 28 (a) and re-number the present rule as fy : 

“28. (a) Where the defendant is an officer in His Majesty’s Military, naval or air forces, the Court shall 
feend the summons direct to him for service together with a copy to be retained by him”. 

29 . (1) Where a summons is delivered or sent to any person for service under rule 24, 
Duty of person to whom rule 27 or rule 28, such person shall be bound to serve it, if possible, and 
summons is delivered or to return it under his signature, with the written acknowledgment of the 
sen for seivice, defendant, and such signature shall be deemed to be evidence of service. 

(ii) Where from any cause service is impossible, the summons shall be returned to the Court 
with a full statement of such cause and of the steps taken to procure service, and such statement 
shall be deemed to be evidence of non-service. 

[1882— Ss. 87, 88, 468 ; 1877— S. 468 ; 1859— S. 62.] 

PROVINCIAL AMENDMENTS 

ALLAHABAD 

In sub-iule (1), line S, for the word and figures “Rule 28” read “Rule 28 (1).” 

Rule 29A — MADRAS 
Insert as Rule 29A : 

“29A. Notwithstanding anything contained in the foregoing rules, where the defendant is a public officer 
(pb-t; belonging to His Majesty’s Military or Naval Eoroes or His Majesty’s Indian Marine service) sued in his official 

r.-. w 28 ^ Note 1. Commanding Officer. (1 912)1912 Pan WR 131 p. 352(35^ 

tlj Where a notice was served upon a sepoy directly [2] A mechanic serving in the Indian marine is 
accept^ by the sepoy he cannot afterwards raise, subject exactly to the same rules as every other person 

to set asMe an ea pirte deoiee, the undet the Code as t««ards service. (Vol 1) 1914 Cal 945 

, ' "-ei^feflfeon that the notice was not served through the (846, 846) : 42 Cal 47. 
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capacity, service of summons shall be made by sending a copy of the summons to the defendant by registered post 
pre-paid for acknowledgment together with the original summons, which the defendant shall sign and return to the 
Court which issued the summons.’* [Dis, No. 209 of 1913.} 

30 . ( 1 ) The Court may, notwithstanding anything hereinbefore contained^ substitute for a 
Siibstitution of letter summons a letter signed by the Judge or such officer as he may appoint 
for summons, in this behalf, where the defendant is, in the opinion of the Court, of a 

rank entitling him to such mark of consideration. 

(2) k letter substituted under sub-rule (l) shall contain all the ]Darticulars reqi^ired to be 
stated in a summons, and, subject to the provisions of sub-rule (8), shall be treated in all respects 
as a summons. 

(8) A letter so substituted may be sent to the defendant by post or by a special messenger 
selected by the Court, or in any other manner which the Court thinks fit ; and, where the defen- 
dant has an agent empowered to'aceept service, the letter may be delivered or sent to such agent. 
[1882— Ss, 91, 92 ; 1877— Ss. 91, 92 : 1859— Ss. 64, 65.] 

PROVINCIAL AMENDMENTS 

Rules 31 and 32 — ALLAHABAD 

Insert the following as Buies 31 and 32 : — 

“31. An application for the issue of a summons for a party or a witness shall be made in the form 
prescribed for the purpose. No other forms shall be received by the Court.” 

“32. Ordinarily every process, except those that are to be served on Europeans, shall be written in the 
Court Vernacular. But where a process is sent for execution to the Court of a district where a different language is 
in ordinary use, it shall be written in English and shall be accompanied by a letter in English requesting its 
execution. 

In eases where the return of service is in a language different from that oC the district from which it is 
issued, it shall be accompanied by an English translation.” 

Rule 31 — SIND 

Add the following as Buie 31 : — 

“31. If a summons issued to a defendant residing in British India is returned unserved, the Court may, 
while issuing a fresh summons for personal service or ordering substituted service of summons, also order that a 
copy of the summons addressed to the defendant at the place where he is residing be sent to him by registered post, 
if there is postal communication between such place and the place w’heue the Court is situate.” 


OBPEB VI. 

[“The Committee have added a few rules relating to pleadings based upon the system of pleading introduced 
by the Judicature Acts in England which is generally admitted to be the best form of pleading in civil suits. In tins- 
country outside ■ the Presidency towns the pleadings are seldom artistically drawn. They are neither concise nor 
precise- but contain vague and general statements from which it is difficult to ascertain definitely the real question 
in controversy between the parties. The sole object of pleadings is thus frequently defeated, the issue is enlarged, 
the trial is delayed and much unnecessary expense is incurred by the parties who are also liable to be taken by 
surprise. They have further provided that the forms in the Schedule shall, when applicable, be used for all plead- 
ings and when they are not applicable, forms of the like' character shall be used. The rules prescribed by us will 
not prevent the pleader from exercising his discretion; for the amount of detail must necessarily vary with the 
nature of each suit. It is, however, made clear that there must be particularity sufficient to appraise the Court and 
the other party of the exact nature of the questions to be tried. 

The Committee have also given a party who considers that his opponent’s pleading does not give him the 
information to which he is entitled, the right to apply for further particulars so as to enable him to know what 
case he has to meet at the trial. 

They have, however, endeavoured to modify the rigour of- the rules by providing in accordance with Sec- 
tion 55 of the Indian Evidence Act that the Court may, notwithstanding the absence of any specific denial, require 
any fact to be proved by the party who relies upon it”. — S, O. B.] 

PLBADINGB GENEEALLY. 

Pleading, 1, ‘‘Pleading” shall mean plaint or written statement. 

[C/. Supreme Court of Judicature (Consolidation) Act, 1925, S. 225,] 


' Order 6, Rule 

[1] 'The provisions of O. 6 relating to amendment of 
pleadings apply to applications in forma pauperis 
under 0. 33. (Vol 19) 1932 Lah 548 (549). 

[2] Pauper application is not plaint within 0. 6, B. 1 
until admitted under 0. 33, B. 8. (Vol 1) 1914 Mad 256 
(258). 

£3] Where pleadings in Courts raise an issue with 


1 — Note 1. 

reasonable clearness, the fact that party does not put the 
plea forward in a particular form is immaterial. (Vol 2)- 
1915 Mad 619 (526). 

[4] Pleader’s statement which is the basis of the trial 
must be considered to be explanatory of and supple- 
mentary to the pleadings of the plaintiff. (Vd 16) 1929^ 
Oudh 204 (206, 207). 
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2. Every pleading shall contain, and contain only, a statement in a concise form of the 
jpleading to state material material facts on which .the party pleading relies for his claim or 
j'acts and not emdencc. defence, as the case may be, but not the evidence by which they are to 

be proved, and shall, when necessary, be divided into paragraphs, numbered consecutively. Dates» 
sums and numbers shall be expressed in figures. 

[R. S. 0., 0. 19. B. 4. Gf, 1882— S. 114,] 


ORDER 6, RULE 2 — SYNOPSIS. 

1. Object of pleadings. 

2. Pleadings must state facts and not law. 

2a. Facts stated must be material facts. 

3. Alternative and inconsistent allegations. 

4. Pleadings should not state evidence. 

5. Variance between pleading and proof, 

6. Construction of pleadings. — See Note 1. 

1. Object of pleading. — [1] Whatever sysiem 
of pleading may exist, the sole object of it is that each 
side may be fully alive to the questions that are about 
to be argued, in order that they may have an op- 
portunity of bringing forward such evidence as may be 
appropriate to the issue. (1895) 22 Cal 324 (331) : 22 Ind 
App 4{P0) 4* (Vol 25) 1938 P C 121 (123) : 32 Sind L R 
462 (P 0) 4 (Vol 33) 1946 Cal 249 (257) ; I L B (1944) 
2 Cal 487. (Object of pleadings is to give fair notice to 
each party of what the opponent’s case is.) 

[2] The object of pleadings is to bring the parties to 
an issue and they must be looked at, only for the 
purpose of being informed of the allegations and con- 
tentions of the parties. They do not prove that those 
allegations and contentions are true. (1913) 25 Mad L 
Jour 329 (341) 4 (Vol 32) 1945 Oal 218 (232). 

[3] A party who is purposely vague in his pleadings 
ought to he carefully examined and tied down to definite 
pleadings. (Vol 17) 1930 Ail 321 (322) 4* (Vol 28) 1941 
Oudh 457 (464) : 16 Luck 832. (Practice of introducing 
obscure pUading with view to take adversary by surprise 
deprecated.) 

[4] Pleadings in Indian Courts must not be construed 
with the same strictness as those in English Courts, 
Allowance must be made for a very inaccurate mode of 
setting forth the claims of persons, and the answers of de- 
fences to them. A defendant should not be held to have 
admitted every allegation in the plaint which he has 
failed .to traverse. (1884) 6 All 406 (413) 4* (1907) 5 Cal 
L Jour 25 (26), , 

2. Pleadings must state facts and not law. — [1] 
A pleading must state only facts and not law. (Vol 20) 
1933 Sind 103 (108,.109)4'(Vol 30) 1943 P C 147 (151) ; 
I L B (1944) Kar P C 85 (P C). (Legal inferences to bo 
drawn from facts need not be stated.) 4< (Vol 17) 1930 
Bom 511 (512). 

[2] Pleas should be definitely taken and the facts 
constituting them should be expressly stated. (Vol 12) 
1925 Pat 168 (172). 

[3] It is for the Court to find and examine all pleas 
of law that apply to facts of the case. (Vol 15) 1928 
Nag 206 (207) 4 (Vol 13) 1926 Nag 265 (265). 

[4] Plea of law can be urged at any time before 
Court pronounces judgment. (Vol 13) 1926 Nag 265 
(265). 

2a. Facts stated must be material facts. — [1] 
It is absolutely essential that a pleading, not to be 
embarrassing to the opposite party should state all 
material facts which will put the opposite party on his 
guard kind tell him what he will have to meet when the 
case Comes on for trial. (Vol 3) 1916 Cal 658 (659) 4» 
<Vol 4) 1917 Oudh 197 (198) 4! (Vol 26) 1939 Bang 189 
(192): 1989 Bang LBl. 

. 1^3 /Suit fox recovery of deposit — Plaintifi’s case 
wiiiSn — Def^dant must plead that 


particular demand was made and refused beyond period 
of limitation. (Vol 21) 1934 All 11 (13). 

[3] Alternative reliefs prayed — Pacts entitling plain- 
tifi to such reliefs must he stated. (Vol 18) 1931 Cal 25 
(25) : 57 Cal 796. 

[4] Only where a right that could be decreed exists 
and is taken away by act of State, plea of act of State 
need be put forward. (Vol 11) 1924 P C 216 (217) : 48 
Bom 613 : 51 Ind App 357 (P C). 

[5] Suit for declaration and injunction — Allegation 
of disturbance of plaintifi’s title should be stated. (1907) 
17 Mad L Jour 421 (422). 

[6] Matters in aggravation of damages must be speci- 
fically pleaded. (Vol 20) 1933 Nag 29 (31) : 28 Nag L B 
320. 

[7] Plaintifi suing on his title is bound to state the 
nature of deeds on which he relies in deducing his title. 
(Vol 3) 1916 Cal 658 (659). 

[8] It is absolutely necessary to plead estoppel if it 
is intended to rely upon it. (Vol 5) 1918 Cal 917 (920) 
4(Vol 13) 1926 Mad 1052 (1052). 

[9] Plaintiff should not be allowed to adduce any 
proof in support of an alleged fact which was neither 
mentioned in the plaint nor made the basis of claim. 
(Vol 1) 1914 Lab 102 (104) 4 (Vol 22) 1935 Pesh 132 
(133), (Promissory note payable at specified place — 
Plaintifi not alleging presentment in plaint — He cannot 
be allowed to prove ifc.) 

[10] Party need not plead that, which law presumes 
in his favour, (1943) 1943 Nag L Jour 148 (149). (Plain- 
tifi claiming damages for use and occupation of place* 
by defendant of which plaintiff claimed to be owner — 
Plaintiff need not state that defendant occupied place? 
with his permission.) 

[11] Particulars of claim given with reasonable pre- 
cision — Suit should not fail by reason of incorrect 
description of any particular. (Vol 15) 1928 Mad 940» 
(941). 

3. Alternative and inconsistent allegations. — 
‘[1] Inconsistent pleas can be taken. (Vol 12) 1925 Oudh 
120 (122); 27 Oudh Gas 1754(1912) 1912 Mad W N 413 
(413) 4 (Vol 13) 1926 Nag 265 (266)4(1909) 5 Nag L B 
189 (192). (A defence cannot be ruled out merely because 
it is inconsistent with another defence.) 

[But see (1891) 14 Mad 172 (174).] 

[2] Parties litigants cannot assume inconsistent 
positions in Court to the detriment of opponents; where 
they elect to adopt a certain course of action they will 
be confined to the course they have deliberately 
adopted. (1912) 16 Cal L Jour 404 (411) 4 (Vol 3) 1916 
Cal 658 (660). (Inconsistent rights claimed alternatively 
may be permitted except when they are destructive of 
each other.) 4 (Vol 18) 1931 Nag 57 (60) : 26 Nag L B 
.367. (Two absolutely inconsistent facts, each of which is- 
destructive of the other cannot be made.) 

[3] If a person makes an alternative case, then, he 
must make all the necessary assertions to carry the- 
relief and prove them. (Vol 18) 1931 Oal 25 (25) : 57 
Cal 796 4(Vol 1) 1914 All 271 (272) : 36 All 476. 

[4] Whenever alternative oases are alleged, the facts 

belonging to them respectively should not be mixed u^, 
but should be stated separately so as to show on whaiP 
facts such alternative relief is claimed. (Vol 7) 1920 
Cal 93 (95). . „ , 
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3. The forms in Appendix A when applicable, and where they are not applicable forms of the 
Forms of 'gleading, like character, as nearly as may be, shall be used for all pleadings. 

[R. S. C., 0. 19, E. 5.] 

4. In all cases in which the party pleading relies on any misrepresentation, fraud breach of 
Particulars to be given trust, ^ wilful default,^ or undue influence,^ and in all other eases in which 

where necessary. particulars may be necessary® beyond such as are exemplified in the forms 

aforesaid, particulars (with dates and items if necessary) shall be stated in the pleading. 

[R. S. a, 0. 19, R. 6.] 


O. 6 R. 2 (contd.) 

[5] Suit for right of way — Relief based on ownership 
or, in the alternative, user — Defendant claiming owner- 
ship — Relief on the ground of user can be given, (Vol 9) 
1922 Bom 199 (200) : d6 Bom 200, 

[6] Alternative reliefs to file award or to proceed on 
merits of ease can be joined. (Vol 4) 1917 Lab 65 (67) ; 
1917 Pun Re No, 12. 

[7] Claim for maintenance by wife married in 
Gandharva form — Alternative plea, that even if marriage 
is invalid it has created right of maintenance in favour 
of plaintiffs, is tenable. (Vol 33) 1946 Pat 316 (325) ; 25 
Pat 58. 

[8] Plaint alleged certain entry in survey record to 
be wrong — Plaintiff accepting it and claiming enhance- 
ment of rent on basis of entry — Plaint is not rendered 
invalid. (Vol 4) 1917 Pat 580 (582). 

^ [9] A suit may be dismissed on the plaint, only when 
disrespect of the Court or obvious embarrassment to 
defendant will be caused by inconsistent allegations 
made in the course of the suit and not when they occur 
in the plaint only. (Vol 4) 1917 Pat 680 (580). 

[10] Pleas of gift and of adverse possession in the 
alternative against donor, cannot be allowed. The T>arty 
must stick to one. (1910) 12 Bom L R 169 (172). 

[11] Alternative claims on ground of ownership and 
prescriptive right held not to offend against rules of 
pleadings. (Vol 5) 1918 Oudh 463 (464) : 20 Oudli 
Cas 192. 

[12] Rescission and specific performance of contract 
in alternative could be claimed. (Vol 11) 1924 Pat 280 
(281). 

[13] In a suit by a member of a joint Hindu family, 
that an alienation by father does not affect his share, 
the purchaser may plead not only according to the 
recital of the sale-deed, that the property was the self- 
acquisition of the vendor but also in the alternative, 
that the sale was for purposes binding on the family. 
(Vol 4) 1917 Mad 954 (955). 

4. Pleadings should not state evidence [1] 

Pleadings should not lack in conciseness and they 
should state only material facts and not the evidence. 
(Vol 18) 1931 Cal 458 (460, 461) : 58 Cal 418 ^ (Vol 3) 
1916 Cal 658 (659) if (Vol 12) 1925 Pat 410 (412). (Evi- 
dence has no place in pleading.) 

[2] Estoppel cannot be properly set out in plaint as it 
is rule of evidence. (Vol 8) 1921 Sind 159 (162) : 16 
Sind L R 207 (F B). 

5. Variance between pleading and proof, — [1] 
No plaintiff should obtain a decision on facts which he ’ 
has not pleaded and which have not been put in issue 
at all. (Vol 17) 1930 P 0 57 (57): 24 Sind L R 138 
(P C)* (Vol 33) 1946 Cal 249 (257) : I L R (1944) 2 
Cal 487. (Suit to recover damages against Railway Com- 
pany — Facts alleging misconduct, suggesting that the com- 
pany could not avail itself of the terms of the risk-note 
— No facts stated to suggest that the claim was made 
irrespective of the risk note— Held, that the plaint did 
not give a fair or any notice to the company of the plea 
that the claim was made irrespective of the risk -note, 
and, hence, plaintiff could not avail of such a plea.)* 
XVol7) 1930 Cal 290 (290)* (1888) 15 Cal 684 (692): 
15 Ind App 81 (P 0). (Claim to set aside document as 


forgery — Claim to set it aside on ground of uudae 
influence cannot be allowed.)* (Vol 20) 1933 Lah 61 
(62) ; 14 Lah 137. (Plea of accounts being mutual, open 
and current, if not pleaded, cannot be argued.) * 
(Vol 27) 1940 Nag 125 (1261 : I L R (1940) Nag 48. 

[2] Although parties should be kept to their plead- 
ings, it is not every variance between pleading and 
proof that is fatal (Vol 27) 1940 Nag 125 (126) : I L R 
(1940) Nag 48* (Vol 11) 1924 All 831 (831)* (Vol 10) 
1923 Cal 142 (145) ; 50 Cal 292* (Vol i9) 1932 Lah 
570 (571) * (1912) 17 Ind Cas 296 (298) (Oudh) * 
(Vol 20) 1933 Pesh 37 (37). 

[3] Variance between plaintiff’s agreement and case 
alleged at trial — Court must look to plaint, issues and 
manner in which case was fought to determine if there 
was variance. (Vol 17) 1930 P C 205 (208) (P C) * 
(Vol 23) 1936 Cal 382 (384). 

[4] Finding in plaintiff’s favour based on defendant’s 
admission is competent even if it is at variance with 
case set up in pleadings. (Vol 17) 1930 Nag 8 (9) : 26 
Nag L R 130* (Vol 8) 1921 Bom 307 (309) : 45 Bom 
535* (Voi 17) 1930 Nag 273 (278) : 26 Nag L R 277. 

[5] Courts can give a finding that a contract is made 
for illegal consideration, when such illegality was 
brought to its notice, though the pleadings raise no such 
plea and the ocjntraet on the face of it appears to be a 
good one. (1905) 27 All 266 (270, 271). 

[6] Suit for title to tank — Plaint not expressly set- 
ting up title by adverse possession but plea included 
in statement of facts on which claim based — Defendant 
pleading that plaintiff was never in possession — Issue 
of title by adverse possession though not distinctly 
framed fought out on merits — Court finding plaintiff to 
be in possession for generations — Plaintiff is entitled 
to decree declaring title by adverse possession, (Vol 5) 
1918 Cal 144 (144, 145). 

[7] A claim of redemption in a suit against two per- 
sons on a particular mortgage does not entitle the 
plaintiff on failure in the suit, to redeem property in 
the suit on the basis of other prior mortgages to the 
defendants separately (Vol 3) 1916 Pat 28 (29). 

6. Construction of pleadings. — See Note 1. 

ORDER 6, RULE 4 — SYNOPSIS. 

1. Fraud. 

2. Breach of trust. 

3. Wilful default. 

4. Undue influence and coercion. 

5. Other cases in which particulars are necessary, 
1. Fr^d. — [1] In case of fraud all the necessary 

facts whiclT constitute fraud must be stated. (Vol 10)< 
1923 P 0 73 (76) (P C) * (Vol 13) 1926 P 0 109 (109) 
(P C) * (Vol 14) 1927 All 437 (439) * (Vol 11) 1924 All 
17 (19) : 45 All 624. (Particulars of fraud alleged should 
be insisted on ) * (Vol 6) 1919 All 440 (442, 443, 444) : 
41 All 635. (Suit by firm against dismissed agent who 
had settled accounts with firm’s representative — Ap- 
pellate Court allowing reopeuing on ground that fraud 
exists — In absence of specific allegation of instances of 
fraud finding held improper.) * (Vol 3) 1916 All 226- 
(227) * (Vol 3) 1916 All 128 (129). (Plaintiff not alleg- 
ing fraud in suit for accounts, will not be allowed to let. 
in evidence of fraud.) * (V ol 17) 1930 Cal 22 (28) ; 56 
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Cal 868 ^ (Yol 9) 1922 Gal 203 (215) ^ (Vol 13) 1926 
Lah 96 (98) ; 6 Lali 512 ^ (Vol 15) 1928 Mad 759 
(760) * (1941) 1941 Nag L Jour 230 (231, 232) ^ (Yol 
8) 1921 Pat 145 (147) ; 6 Pat L Jour 319. (Application 
to set aside execution sale on ground of fraud.) (Yol 7) 
1920 Pat 768 (769) <5' (Vol 6) 1919 Upp Bur 33 (34) : 

3 Upp Bur Eul 69 ® (Vol 20) 1933 Hang 153 (153). 
(Allegations as to fraud should be definite.) ^ (Yol 12) 
1925 Bang 275 (277) : 3 Bang 275 ® (Vol 17) 1930 
Sind 298 (298) : 24 Sind L E 232. (Facts must be dis- 
stinctly and accurately stated.)] 

[See also (Vol 6) 1919 Lah 126(126). (The plea of want 
of consideration is distinguishahle from a plea of fraud.)] 

[2] General allegations, however strong, are insufficient 
even to amount to an averment of fraud of which any 
Court ought to take notice, (Vol 2) 1915 P C 7 (13) : 39 
Bom 441: 42 Ind App 135 (PC)«'(1909) 36 Cal 134 (139) 
© (Yol 30) 1943 Oudh 192 (196) ^ (Vol 8) 1921 Pat 193 
(200) : 6 Pat L Jour 373 (FB) ^ (Vol 20) 1933 Eang 169 
(172). 

[But see (Vol 4) 1917 Nag 139* (140). (A Court is 
bound to consider a plea of fraud distinctly raised, 
though the allegations on which it is based are not set 
out in detail.)] 

[3] Suit to set aside decree on ground of fraud — 
Fraud alleged must be clearly and specifically set out in 
plaint. (Vol 20) 1933 Eang 123 (124>(Vol 17) 1930 Ail 
427 (428) «• (Vol 10) 1923 All 666 (567) * (Vol 3) 1916 
Gal 876 (878)*(Vol 1)1914 Cal 232 (232, 233):4l Cal 990 

(Vol 6) 1919 Oudh 317 (319, 320) : 22 Oudh Cas 171 

(Vol 18) 1931 Eang 212 (213) : 9 Eang 135. 

[4] Where the transactions speak for themselves and 
furnish internal proof of ai well thought-out design, 
omission to set out particulars leading to fraud does not 
contravene this rule. (Vol 22) 1935 Oudh-16 (18). 

[5] To call a deed both fraudulent and bogus is not a 
clear piece of pleading. Fraud would nearly always be 
committed in executing a bogus deed but a deed may be 
fraudulent without being bogus and so it is better to 
keep the positions separate. (Vol 25) 1938 Nag 546 
(547) : I L E (1940) Nag 293. 

[6] When it is alleged that a certain document was 
not executed, it may amount to an allegation of forgery 
but it execludes the idea that the docoment was exe- 
.outed by fraud. (Vol 16) 1929 Cal 77 (78). 

[7] Allegations of fraud must be substantially prov^ 
by the party making the same. (Vol 10) 1923 P 0 73 
(76) (P C) ® (Vol 7) 1920 Cal 26 (32) © (Vol 4) 1917 
Cal 399 (401) * (Vol 2) 1915 Cal 5 (6) * (Vol 22) 1935 
Eang 73 (76) : 13 Bang 175. 

[See also (Vol 5) 1918 Cal 453 (456),] 

[8] Where the plaintifi proves fraud defendant must 
show that the plaintiS had knowledge of fraud earlier than 
the date of alleged discovery. (Vol 3) 1916 Cal 120 (123). 

[9] On failure to prove one kind of fraud, party 
cannot set up another kind of fraud. (Vol 16) 1919 Bom 
1 (5) : 53 Bom 75 * (Vol 3) 1916 Cal 876 (878) (Vol 
3) 1916 Cal 120 (123) * (Vol 22) 1935 Lah 222 (224). 

[101 Issue not raised — Court should not go into 
the question of fraud. (Vol 14) 1927 Mad 538 (542) : 50 
Mad 357, 

[11] Plaintiff seeking to avoid statute of limitation 
must state time when fraud was committed. (Vol 3) 1916 
Cal 120 (123), 

[12] A party who is not aware of fraud and does not 
set up the plea in pleadings, can do so as soon as he 
becomes aware of the fraud. (Vol 3) 1916 Oudh 148 
(150) : 19 Oudh Gas 334. 

[13] If party fails to ask for particulars at the proper 
■time, he cannot afterwards be heard to say that he was 
, by surprise. (Vol 17) 1930 Gal 621 (621i 622). 

When pl^a of fraud was raised for the first time 


in appeal, it was held that the Court would not consider 
it, as it had neither been alleged nor proved on an 
issue. (1900) 23 Mad 227 (237) : 27 lud App 17 (P C). 

2. Breach of trust. — [1] Allegations of breach 
of trust ought to be particularised to a point at which 
trustee knows not merely generally, but in detail, what 
he has to meet. (Vol 17) 1930 Mad 78 (79). 

3. Wilful default, — [1] The general rule is that 
in every ease an order charging wilful default must be 
based upon a charge of wilful default in the pleadings. 
But the case of a mortgagee in possession has always been 
an exception to that rule. (Vol 28) 1941 Bom 28 (29). 

4. Undue influence and coercion. — [1] Detail- 
ed particulars of undue influence must be given in the 
pleadings. (Vol 15) 1928 Oudh 330 (332) ® (Vol 6) 1919 
Cal 1033 (1033). (Undue influence not pleaded — Ques- 
tion should not be gone into.) © (1908) 8 Cal L Jour 
135 (142) ^ (Vol 8) 1921 Pat 48 (49);5 Pat L Jour 744. 

[2J If there are facts on the record to justify the in- 
ference of undue influence, the Court has power to 
administer relief notwithstanding inartistic Readings. 
All that the Court has to see is that the adversary of 
the party pleading undue influence is not taken by 
surprise (Vol 18) 1931 Nag 63 (64) : 27 Nag L E 19. 

^[3] Specific allegation of undue influence is unneces- 
sary if there is already an allegation of fraud in the 
plaint. (Vol 3) 1916 Bom 275 (276, 277)«*(Vol 22) 1935 
Mad 726 (729) : 58 Mad 454. 

[4] For establishing undue influence it must be 
proved that one person was in a position to dominate 
the will of and exercise his influence over another, and 
that the former did influence the latter. (Vol 11) 1924 
Bom 457 (45B). 

[5] A mere suspicion or probability is not sufficient 
to prove coercion. (Yol 2) 1915 Bom 68 (70, 71):39 
Bom 149, 

5. Other cases in which particulars are neces- 
sary. — [1] A plea of a special nature must be distinctly 
pleaded and made the subject of a distinct issue. (Vol 1) 
1914 Cal 863 (865). 

[2] When a customary right is claimed, it should be 
specifically pleaded and all the essential requisites to its 
validity and binding effect must be averred. (Vol 8) 
1921 Cal 569 (571). 

[3] Suit based on one custom — Different custom can- 
not be set up at trial. (Vol 16) 1929 Oudh 204 (208). 

[4] If the plaintiff relies on special damage in a suit 
to establish a public right, he must allege special damage 
in the plaint, giving particulars and details of special 
damage accrued to him. (Vol 13) 1926 Cal 549 (550). 

[6] Immemorial user or lost grant must he pleaded to 
obtain relief — Inference of lost grant may be drawn’ by 
long user. (Vol 20) 1933 Cal 215 (217). 

[6] Accounts between principal and agent settled 
wholly on agent’s accounts — No accounts with principal 
—Particulars of misconduct should not be insisted upon 
from principal prior to inspection. (Vol 19) 1932 Mad 
284 (285, 286) : 55 Mad 704. 

[7] Pleading must specifically mention all particulars 
of negligence alleged. (Vol 9) 1922 Pat 17 (18). 

[8] Plea under S. 53, T. P, Act, not specifically 
pleaded in written statement but raised in course of 
argument— Plea held could not be allowed. (Vol 28) 
1941 Oudh 457 (464) : 16 Luck 832. 

[9] Suit for damages by purchaser for breach of 
contract of sale — It is not necessary for plaintiff to allege 
and prove that he was ready to perform his part of con- 
tract unless defendant puts him to its proof. (Vol 17) 
1930 Lah 553 (553). 

[10] In an action for “malicious prosecution”, the 

plaintiff must aver in the plaint the charges mode 
against him by the defendant. (1873) 10 Bom H 0 B, 
182(185). - 
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6. A further and better statement of the nature of the claim or defence, or further and better 
Further and letter state- particulars of any matter stated in any pleading, may in all cases be 
vient, or particulars. ordered, upon such terms, as to costs and otherwise, as may be just. 

[E. S. C., O. 19, E. 7.] 

6. Any condition precedent, the performance or occurrence of which is intended to be contest- 
Condition precedent, ed, shall be distinctly specified in his pleading by the plaintiff or defendant, 

as, the case may be; and, subject thereto, an averment of the performance or occurrence of all 
•conditions precedent necessary for the case of the plaintiff or defendant shall be implied in 
his pleading. 

[E. S. 0., 0. 19, E. 14.] 

7. No pleading shall, except by way of amendment, raise any new ground of claim or contain 
Departure. any allegation of fact inconsistent with the previous pleadings of the party 

pleading the same. 

[E. S. 0., 0. 19 E. 16. See Ss. 33, 100; 0. 3 Er. 8, 9; 0. 41 E. 2.] 


O. 6 R, 4 (conid.) 

[11] In an action for malicious arrest it is immaterial 
under what section the arrest was made, if in fact the 
-circumstances were such as to justify an arrest. (1913) 
40 Cal 898 (924). 

[12] Alternate claim should be specifically set forth. 
(Vol 4) 1917 Cal 367 (368). (Suit for rent by oosharer 
landlord and in alternative for refund of excess collected 
by other cosharers is competent.) 

[13] Plea of waiver must be specifically raised. (Vol 
20) 1933 Bom 46 (48). 

[14] Collision between motor and motor cycle — The 
plaintlfi in framing his statement of claim should state 
out the circumstances of collision, so far as they are 
known to him with clearness and accuracy to enable his 
adversary to know the case he has to meet. (Vol 8) 1921 
Cal 643 (544). 

[15] Defamation — Plaint must set out specific time, 
place and individuals to whom the words were spoken. 
<Vol 13) 1926 All 672 (673). 

[16] Illegal consideration must be specifically pleaded. 
<Vol 12) 1925 Lah 345 (346). 

[17] In a suit for accounts against administrator filed 
on behalf of minors, the plaint should specify one or 
more acts of misconduct or should state some reason- 
able ground for supposing that the administrator is 
about to waste the estate of minor. (1873) 10 Bom H 
C B 414 (415). 

Order 6, Rule 5 — Note 1. 

[1] The object of obtaining particulars is to enable 
the other party to know the case he has to meet and to 
prevent surprise at the trial. (Vol 17) 1930 Mad 473 
(476): 53 Mad 645. 

[2] The particulars ordered to be furnished should 
be provided and there is no discretion in the matter. 
(Vol 2) 1915 Mad 984 (986, 988). 

ISee (Vol 27) 1940 Nag 261 (262); I L E (1940) Nag 
20. (Person bringing claim must be- able to give neces- 
sary particulars* without fishing about in his opponent’s 
evidence)]. 

[3] Court should also see that the pleadings are clear 
so that each party may know the case he has to meet 
with. (Vol 28) 1941 Oudh 457 (464): 16 Luck 832«i 
(V ol 1) 1914 Oudh 52 (92), (Vague pleadings should be 
asked to be made specific). 

[4] Plaint not specifying particulars — Defendant 
should ask for them — Suit should not be dismissed — 
But plaint should be allowed to be amended. (V ol 18) 
1931 Pat 135 (135). 

[5] Eule 5 does not permit submission of new mate- 
rial altogether based on entirely different cause of ac- 
tion. (Vol 24) 1937 Lah 795 (796). 

,[6] Better statement can be put in when it is ordered 
by the Court. (Vol 26) 1939 Lah 386 (388). 


[7] Beplication rejected by Court though cannot be 
treated as pleading can be placed on record and used to 
contradict statements by petitioner under S. 145, Evid- 
ence Act. (Vol 26) 1939 Lah 529 (530); 41 Ori L Jour 
204. 

[8] Objection to plaint on the ground of vagueness 
cannot be raised at appellate stage. (Vol 24) 1937 Cal 
51 (54) : I L E (1937) 1 Cal 491 ^ (Vol 7) 1920 Pat 
678 (680). 

[9] Court offering defendant opportunity to make 
detailed statement under 0. 6, E 5 on payment of ad- 
journment costs — Defendant refusing conditional offer 
— Formal amendment of plaint subsequently allowed— 
On such amendment held no case for further pleadings 
arose and Court rightly refused to accept defendant’s 
belated statement. (Vol 24) 1937 Nag 376 (376); ILE 
(1937) Nag 498. 

[10] Plaintiff after several chances failing to produce 
necessary particulars within time granted — Court can 
dismiss his suit — Appellate Court should be very slow to 
interfere with discretion of trial Court. (Vol 27) 1940 
Nag 261 (262): ILE (1942) Nag 20. 

Order 6, Rule 6 — Note 1. 

[1] Order 6, E. 6 must be read with 0. 8 E. 2. (Vol 
31) 1944 Pat 77 (86): 22 Pat 513. 

[2] A condition precedent must be specifically pleaded 
by defendant ; otherwise its performance will be pre- 
sumed. (Vol 11) 1924 Pat 205 (206)* (Vol 13) 1926 
Lah 318 (319): 7 Lah 442. (Suit for damages for breach 
of contract — An averment that plaintiff was ready and 
willing to perform his part of the contract must be 
impUed.) (Vol 31) 1944 Pat 77 (86): 22 Pat 513. (Land- 
lord need not allege- notice — Defendant tenant must 
plead want of notice.) 

.[But see (Vol 20) 1933 Cal 632 (635) : 60 Cal 733. 
(Notice under S. 54, Bengal Cess Act, 1880, is oon- 
dition precedent to pay cess — Defendant failing to raise 
want of notice in written statement but raising it in 
course of argument — Plaintiff should prove notice).] 

[3] Defence of non-registration of partnership not 
raised in pleadings — Question cannot be raised for first 
time in second appeal. (Vol 32) 1945 Pat 286 (287.) 

[4] Suit by seller against buyer for failure to take 
delivery of goods — Objection that plaint did not con- 
tain averment as to readiness and willingness — 
Objection held not fatal in the circumstances of the 
case. (Vol 24) 1937 Nag 345 (350) ; I L E (1938) Nag 
308. 

ORDER 6, RULE 7 — SYNOPSIS. 

1. Applicability and scope. 

2- Inconsistent allegations. 

3. New ground of claim. 

1, Applicability and scope — [1] Statement made 
by party on being questioned by Court before framing 

IM. 57. 
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8 . Where a contract is alleged in any pleading, a bare denial of the same by the opposite 
Denial of contract party shall be construed only as a denial in fact of the express contract 

alleged or of the matters of fact from which the same may be implied, and not as a denial of the- 
legality or sufficiency in law of such contract. 

[R. S. 0., 0. 19, R. 20.] ^ 

9 , Wherever the contents of any document are material, it shall be sufficient in any pleading 
Effect of document to state the effect thereof as briefly as possible, without setting out the whole 

to he stated. or any part thereof, unless the precise words of the document or any 

part thereof are material. 

[R. S. 0.. 0. 19, R. 21.] 

10. Wherever it is material to allege malice, fraudulent intention, knowledge or other condi- 
Malice, hnow- tion of the mind of any person, it shall be sufficient to allege the same as a fa'ct- 

ledge, etc. without setting out the circumstances from which the same is to be inferred. 

[R. S. C., 0, 19, R. 22; See Br. 2 and 4 above.] 

11, Wherever it is material to allege notice to any person of any fact, matter or thing, it 
27otice, shall be sufficient to allege such notice as a fact, unless the form or the precise terms of 

such notice, or the circumstances from which such notice is to be inferred, are material, 

[R. S. C., 0. 19, R. 23 ; See S. 80.] 


12. Whenever any contract or any relation between any persons is to be implied from a 
Im'glM contract, series of letters or conversations or otherwise from a number of circumstances, 
or relation. it shall be sufficient to allege such contract or relation as a fact^, and to refer- 

generally to such letters, conversations or circumstances without setting them out in detail. And if 
in such case the person so pleading desires to rely in the alternative upon more contracts or 
relations than one as to be implied from such circumstances, he may state the same in the 
alternative. 

[R. S. C., 0. 19, E. 24.] 

18. Neither party need in any pleading allege any matter of fact which the law presumes in 
Presumptions of law. Rig favour or as to which the burden of proof lies upon the other side unless 

O. 6 R. 7 (contd.) Order 6, Rule 8 — Note 1. 


issues is in nature of supplementary pleading for pur- 
poses of this rule, (Vol 16) 1929 Lah 165 (166). (No 
plea inconsistent with even oral statement can be raised 
at later stsige except by amendment.) ^ (Vol 16) 1929 
Oudh 204 (206, 207). 

[2] Provisions of 0. 6, R. 7 apply to minors also. 
(Vol 24) 1937 Pat 625 (626). (Guardian ad litem filing 
-written statement — Mtnor attaining majority during 
l^ndency of suit cannot claim to file fresh written 
statement superseding the first filed by the guardian). 

[3] Order 6, R. 7 does not contain a rule that in- 
consistent pleas can be permitted to be advanced. 
(Vol 30) 1943 Lah 159 (161, 162). 

[4] The rules for the exercise of discretion in regard 
to amendments falling under 0. 6, B. 7 may not be 
applicable when there is an application before the Court 
for permission to amend, still less when the Court has 
to consider whether it should of its own motion order 
amendment. (Vol 2) 1915 Mad 984 (988), 

2. Inconsistent allegations. ^ [1] Inconsistent 
case cannot be set up for first time in replication unless 
it is allowable by way of amendment. (Vol 30) 1943 
Lah 159 (16l)ie (Vol 23) 1936 Cal 466 (468)* (Vol 19) 
1932 Pat 332 (383). (Payment alleged at stage of making 
mortgage decree jBbial). 

[2] Pleadings contravening 0. 6 R. 7— Court should 
ignore them — Formal order rejecting such pleadings 
is not essential. (Vol 7) 1920 Nag 147 (148). 

[3] Though alternative case may be allowed in a 
plaint a new case for the plaintifi cannot be made out 
fortheplaintifi by .the Court. (Vol 7) 1920 Lah 105 (106). 

3, New ground of claim — [1] It is pes^mi exe- 
mpli to admit a new head of claim without a proper 
amendment of pleadings. (Vol 23) 1936 PC 27 (29) (PC). 


[1] Suit on unconditional acknowledgment — Plea 
of limitation or want of consideration should be speci- 
fically pleaded. (Vol 19) 1932 All 199 (202, 203) : Sa 
All 963. 

[2] Suit on mortgage — Defendant denying consi- 
deration for mortgage — Plea of want of due attestation 
cannot be taken up during trial. (Vol 10) 1923 Bom 90. 
(92) ; 47 Bom 137. 

[3] From evidence Court noticing that consideration 
for suit transaction illegal — No objection raised by defen- 
dant — Still Court should look into facts and give pro- 
per decision. (Vol 20) 1933 Mad 187 (189). 

[4J Plea of want of consideration can be raised even? 
when execution of the document is denied. (1911) 9 I C 
469 (469) (Low Bur). 

Order 6, Rule 10 — Note 1. 

[1] Plea of insanity — Circumstances need not be 
pleaded— Evidence as to general insanity may be led to 
prove unfit mental condition at time of execution of deed. 
(Vol 2511938 Nag 204 (208). 

[2] Mistaken bona fide belief and good faith must 
be alleged in pleading — They are not to be presumed. 
(Vol 18) 1931 Mad 110 (113). 

[3] Suit for damages against Election Officer for* 
refusal to receive nomination paper — Malice must bo 
alleged. (1907) 31 Bom 37 (45), 

Order 6, R. 11 — Note 1. 

[1] Notice under S. 107 of the Contract Act is to bo 
pleaded and proved by plaintiff vendor. (Vol 11) 192# 
Nag 162 (163). 

Order 6, R. 13 — Note 1. 

^ [1] Where it is incumbent upon a person to provo 
his title it is not necessary that the objection to sale 
deed by such person in favour of another should b# 
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the same has first been specifically denied te. consideration for a bill of exchange where the 
plaintiff sues only on the bill and not for the consideration as a substantive ground of claim.) 

[R. S. C., 0. 19, E. 25.] 


14. Every pleading shall be signed by the party and his pleader (if any) : Provided that 
Pleading to be signed, where a party pleading is, by reason of absence or for other good cause, 
unable to sign the pleading, it may be signed by any person duly authorized by him to sign the 
same or to sue or defend on his behalf. 

[1882— Ss. 51, 115; 1877— S. 51; 1859— S. 27. R. S. 0., 0. 19 R. 4; See S. 2, cl. 20.] 

PROVINCIAL AMENDMENT 

Rule 14A— CALCUTTA 
Insert the following : 

“14A. — Every pleading when filed shall be accompanied by a statement in a prescribed form, signed as provided 
in Rule 14 of this Order, of the party’s address for service. Such address may from time to time be changed by 
lodging in Court a form duly filled up and stating the new address of the party and accompanied by a verified 
petition. The address so given shall be called the registered address of the party and shall, until duly changed as 
aforesaid, be deemed to be the address of the party for the purpose of service of all processes in the suit or in any 
appeal from any decree or order therein made and for the purposes of execution, and shall hold good subject as 
aforesaid for a period of two years, after the final determination of the cause or matter. Service of any process 
may be efiected upon a party at his registered address in like manner in all respects as though such party resided 
thereat.” [25- 7-1928. J 


O. 6 R. 13 (contd,) 

raised by the opposite party who does not know of the 
existence of the conveyance until that fact is disclosed 
by the prior person. (Vol 16) 1929 P 0 303 (304) (PC). 

[2] Suit for damages for use and occupation of land 
— Plaintifi need not plead that defendant was in occupa- 
tion with plaintiff’s permission. (1943) 1943 Nag L Jour 
148 (149). 

ORDER 6, RULE 14— SYNOPSIS. 

1. Omission to sign pleadings— Effect. 

2. Pleadings to be signed. 

3. Signature by person duly authorised. 

1. Omission to sign pleadings — Effect. — [1] 
The proper signing of the plaint is a matter of practice 
only and any mistake or omission therein may be 
amended at any time. (Vol 12) 1925 Sind 159 (162) : 19 
Sind L R 2864«(Vol 14) 1927 All 514 (514, 515 «• (Vol 5) 
1918 All 275 (276) : 40 All 147 ; 19 Cri L Jour 865. 
(Plaint signed by prisoner in contravention of jail regula- 
tions is as good as any other plaint.) * (1900) 22 All 55 
(64)'®(Vol 16) 1928 Pat 51 (53, 64). (The agent’s signing 
the plaint and subsequent ratification by the principal, 
who is exempted from personal appearance in Court, is 
sufficient verification under 0. 6, R. 14.)© (Vol 12) 1925 
Sind 275 (278). 

[2] Absence of signature, verification or presentation 
on part of some of plaintiffs does not affect jurisdiction 
of Oourc. (Vol 18) 1931 AU 507 (512) : 54 All 57 (SB). 

[3] An omission by the plaintiff to sign the plaint 
is no ground for rejecting it; the plaint ought to be 
returned for amendment, (1911) 1911 Pun L R No. 254, 
page 944 (945) ©(Vol 2) 1915 Cal 444 (448) ©(1896) 6 
Mad L Jour 213 (2jL3). 

iSee also (Vol 11) 1924 All 804 (805). (Courts should 
allow parties to supply by way of amendment signature 
to application.)] 

[4] Several persons filing suit — Signature on plaint 
by one plaintiff is sufficient — Signature of co-plaintiffa 
is not imperative. (Vol 19) 1932 Sind 9 (10) : 26 Sind 
L R 167 ©(1890) 17 Cal 580 (582) fPC) ©(Vol 11) 1924 
Pat 104 (106) :3 Pat 67 ©(Vol 24) 1937 Pesh 17 (18). 

[6] Want of signature of plaintiff on plaint may be 
Waived by defendant. (1900) 22 All 55 (63). 

[6] An objection under the rule cannot be allowed to ' 
be taken in appeal for the first time. (Vol 16) 1929 Mad 
790 (791) ©(1911) 7 Nag L R 33 (36). 

2. Pleadings to be signed. — [1] Object of the 
signature to the plaint is to prevent as far as posable 


disputes as to whether a suit, was instituted with the 
plaintiff’s knowledge or authority. (Vol 12) 1925 Sind 
275 (278). 

[2] Vakalats, affidavits and pleadings — No differ- 
ence exists in respect of their being ‘signed.’ (Vol 15) 
1928 Mad 175 (176) : 51 Mad 242. 

[3] Judges are bound to see that pleadings are signed 
properly. (Vol 1) 1914 Low Bur 198 (199). 

3, Signature by person duly authorised. — [1] 
A plaint signed by the authorised agent of the plaintiff 
is valid in law, unless the suit has been instituted with- 
out the approval of the plaintiff. (1915) 31 Ind Cas 
859 (869) (U P B E) © (1879) 4 Bom 468 (470) (P B). 

[2] Plaint is properly signed when it is signed by a 
person specially authorised to do so by a company, 
which is incorporated in a foreign country, (1911) 1911 
Pun L B No. 150 p. 562 (563) ; 1912 Pun Re No. 8. 

[3] Agent of firm orally instructed and authorised 
by the partners to do everything necessary during their 
absence — Held he was duly authorised to sign and 
verify. (Vol 30) 1943 Cal 13 (15). 

[4] Plaint is valid if signed by person instructed by 
plaintiff to sign. (Vol 12) 1925 Lah 144 (144). 

[6] Plaint for dissolution of partnership cannot be 
signed by person holding power-of-attorney and carry- 
ing on firm’s business — Principal must sign. (Vol 1) 
1914 Low Bur 191 (199). 

[6] A written statement as also a plaint may be pre- 
sented or tendered by muJchteart but he cannot sign 
such documents. (1912) 16 Cal L Jour 578 (579). 

[7] Plaintiff’s servant signing and presenting plaint — 
Vakilpatra also signed by servant — Proof of authority 
wanting — Plaint is not properly presented. (Vol 9) 
1922 Bom 113 (113) : 46 Bom 150. 

[8] Provisions of 0. 6, R. 14 will not govern proceed- 
ings coming under 0. XXIX. (1894) 21 Cal 60 (65) : 20 
Ind App 139 (P C). 

[9] Hain terms of 0. 6, R, 14 apply to a company — 
Words “or for other good cause” apply in the case of 
a company which can therefore authorise some person 
to sign on its behalf. (Vol 17) 1930 Bom 666 (567) : 55 
Bom 151. ((1894) 21 Cal 60 : 20 Ind App 139- (P C) dis- 
tinguished on the ground that that decision must be taken 
to apply to particular facts of that case.) ^ (Vol 26) 
1939 Bom 347 (349) : I L B (1939) Bom 295. ((Vol 
17) 1930 Bom 666: 56 Bom t61, followed.)® (Vol 
23) 1936 Bom 418 (420) ; I L E (1937) Bom 86. (O. 29 
R. 1 does not exclude operation of 0. 6, R. 14. (Vol 17 
1936 Bom 566 : 55 Bom 151, followed.) © (1931) 
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15. ( 1 ) Save as otherwise provided by any law for the time being in force, every pleading 
Verification shall be verified at the foot by the party or by one of the parties pleading or by 
of ^leadings, gome other person proved to the satisfaction of the Court to be acquainted with the 
fact of the case. 

( 2 ) The person verifying shall specify, by reference to the numbered paragraphs of the 
pleading, what he verifies of his own knowledge and what he verifies upon information received and 
Mieved to be true. 

( 3 ) The verification shall be signed by the person making it and shall state- the date on 
which and the place at which it was signed. 

[1882— Ss. 51,52, 115; 1877 -.Ss. 51, 52; 1859--S. 27.] 


O. 6 R. 14 (contd.) 

82 Pun li R 655 (656). ({Vol 17) 1930 Bora 566 ; 55 
Bom 151, followed). iJ'fVol 18) 1931 Sind 178 (179) : 
26 Sind L B 58. ((Vol 17) 1930 Bom 566 ; 55 Bom 
151, followed.) •i‘{Vol 12) 1925 Lah 338 (339). ((1894) 21 
Cal 60: 20 Ind App 139 (P C), not referred.) 

ORDER 6, RULE 15— SYNOPSIS 

1. Scope and object. 

2. Who can verify. 

3. Mode of verification. 

4. Effect of defectivie verification. 

5. Omission to verify. 

6. Objection to verification. 

7. Effect of false verification. 

1. Scope and object- — [1] The object o£ verifica- 
tion is to fix on tbo party verifying the responsibility 
for the statements which it contains and to afiord a 
guarantee of his good faith. (Vol 4) 1917 Oal 269 (274): 
43 Cal 1001 * (Vol 18) 1931 Mad 679 (680). (PlaintifE 
is responsible for statemeniis in plaint.) 

[2] Verification is merely a form of giving authenti- 
city to the pleadings. (Vol 4) 1917 Cal 269 (274) : 43 
Cal 1001. 

[3] Court must see that plaints are properly verified. 
(Vol 1) 1914 Low Bur 198 (199), 

[4] Verified plaint is not necessarily legal evidence of 
facts contained in it — Verification although coming 
within definition of “false evidence” is not evidence on 
.which, decree can be founded, (Vol 4) 1917 Cal 269 
(272, 274) : 43 Cal 10i)l. 

ii] In the case of pardanshin ladies, their pleadings 
will not be accepted as satisfactory proof of the con- 
tents unless and until it be affirmatively proved that 
the contents were fully understood by them. (Vol 3) 
1916 P 0 27 (34) : 38 All 627 : 43 Ind App 212 : 19 
Oudh Cas 192 (PC). 

[6] Patna High Court Rules 3, 13 and 16— Word 
Affidavit’ includes both statements sworn to, and 
affirmed. There is nothing in the rules to show that 
O. 6, R. 15 has been made applicable to applications 
filed in the High Court. (Vol 28) 1941 Pat 172 (173) : 
19 Pat 263 : 42 Cri L Jour 399. 

[7] Objections to petition for letters of administration 
should be verified. (Vol 11) 1924 Bang 273 (274). 

2, Who can verify [1] Plaint verified by a 

person other than the plaintiff or his agent — ^His autho- 
rity to verify must be proved by affidavit. (Vol 14) 1927 
Cal 773 (774). 

[2] Plaint signed and verified by a person holding a 
general power of attorney w£^ held to meet the require- 
ments. (1880) 4 Bom 468 (470). 

[3] In a suit by a manager of a Bank verification of 
plaint by manager, on behalf of Bank is valid in law. 
(1887) 9 All 188 (191). 

[4] Where the Munim Gumasta of a firm was orally 
authorized to take all steps necessary in regard to arbit- 
ration then pending, it was held that proceedings signed 
and verified by him were valid. (Vol 30)1943 Gal 13 (15). 


[5] Verification of sale statement by karpardaz of 
decree-holder is sufficient. (Vol 7) 1920 Pat 636 (637). 

[6] Signature of the Administrator-General to a peti- 
tion for letters of administration containing valuation 
of the assets and praying for remission of court-fee, 
is sufficient verification under tbe Administrator-Gene- 
ral’s Act (2 [II] of 1874). (1893) 20 Cal 879 (880). 

[7] In a ease where the plaintifi sets up gross fraud, 
it is imperative on the plaintifi to verify the plaint him- 
self. (1882) 8 Cal 886 (888)«'(1887) 9 All 505 (507). 

3. Mode of verification. — [1] In order to consti- 

tute proper verification, it is necessary for the person 
verifying, if all the facts are within his knowledge, to 
state distinctly that they are true to his knowledge, and 
if he has knowledge as to some and only information 
and belief as to others, to state to which he speaks from 
his knowledge and to which from his information and 
belief. (1893) 15 All 59 (61). ' 

[2] Verification of paragraphs raising law points is 
not necessary. (Vol 19) 1932 Lah 328 (329). 

[3] Mere omission to disclose source of information 
does not vitiate verification. (Vol 21) 1934 Cal 632 
(632). 

4. Effect of defective verification. — [1] Defective 
verification does not afieet the merits of the case or the 
jurisdiction of the Court. (1896) 18 All 396 (400) (P B). 

[2] Suit is not to be dismissed if the verification is 
defective — Opportunity must be given to amend it. 
(1898) 20 All 442 (445)^«(Vol 23) 1936 Bom 418 (420) ; 
I L B (1937) Bom 85'J'(Vol 27) 1940 Cal 385 (388). 

[3] Verification of plaint amended being defective — 
Plaint will be deemed to be filed on the day of first 
presentation and not when verification was amended. 
(Vol 14) 1927 Cal 376 (377) : 54 Oal 380. 

[4] Defect in verification is not a ground of interfe- 
rence in appeal under the provisions of S. 99— Appel- 
late Court may return plaint to trial Court if it was not 
properly verified. (1896) 18 All 396 (399, 400) (SB). 

[5] Application in /orma •pauperis — Under 0, 33, 
B. 5, Court shall reject application if it is not framed 
and verified properly. (1912) 6 Low Bur Bui 117 (118), 

5. Omission to verify. — [1] Omission to verify 
is a mere irregularity curable at later stage. (Vol 12) 
1925 All 79 (80) : 46 All 637. 

[2] Want of verification is only an irregularity not 
aSeoting the merits of the case. (Vol 19) 1932 Lah 28 
(29). 

[3] Absence of signature, verification or presentation 
on part of sorrfe of plaintifis does not affect jurisdiction 
of Court. (Vol 18) 1931 All 507 (512) : 54 All 57 (S B). 

[4] Unverified ♦written statement taken on file — 
Objection cannot be entertained in appeal. (1907) 11 
Cal WN 871 (872). 

^ 6. Objection to verification. — [1] Objection to 
verification should be taken at the earliest possible op- 
portunity and if not so taken will be deemed to liavfi 
been waived. (1875) 24 Suth W R 71 (71). 

[2] It is not competent to a Court to raise any ob- 
jection to the verification of the plaint by an age®^ 
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16. The Oourfc may at any stage of the proceedings^ order to be struck out or amended any 
Sirikiug out pleadings, matter in any pleading* which may ^ be unnecessary or scandalous^ or 

which may tend to prejudice, embarrass or delay the fair trial® of the suit. 

[R. S. C., 0. 19 R. 27; Cf. 1882, S. 116; See 0. 6 Rr. 2 and 17.] 

17. The Court may at any stage of the proceedings^^ allow either party to alter or amend his 
Amendment of pleadings in such manner and on such terms as may be just/® and all such 

pleadings.^ amendments shall be made as may be necessary for the purpose of determining 

the real questions in controversy^^ between the parties. 

[C/. 1882 and 1877— S. 53; 1859— S. 29; R. S. 0., O. 28, R. 1. See Ss. 152, 153, 0. 1, R. 10; 0. 6, Br. 2, 7, 
16 and 18.] 


O, 6 R, 15 (contd.) 
when such verification has been expressly sanctioned by 
it; at the corainencement of the suit, (1869) 12 Suth W R 
465 (466). 

7. Effect of false verification — [1] Verification 
is matter of peat importance — If declaration be false, 
offence of giving false evidence is committed. (Vol 1) 
1914 Cal 192 (194) : 41 Gal 113 : 14 Cri L Jour 305 
(S B) ^ (Vol 1) 1914 Low Bur 272 (273) : 7 Low Bur 
Rul 257. 

[But see (\"ol 17) 1930 Cal 639 (640) : 32 Cri L Jour 
238, (Putting in the written statement which is not 
true, and omission to state something which ought to 
have been there, does not amount to an offence under 

S. 193 of the Penal Code.) 

ORDER 6, RULE 16 — SYNOPSIS, 

1. Appeal. 

2. Applicability and scope. 

3. “At any stage of the proceeding.” 

4. Pleas unnecessary or scandalous. 

5. Power of Appellate Court to expunge. 

6. Tending to prejudice, embarrass, or delay the 

fair trial. 

1. Appeal. — [1] Order refusing to strike off 
pleadings is not appealable. (Vol 13) 1926 Mad 64 (64). 

2. Applicability and scope — [1] Jurisdiction 
should be exercised with great caution — Written state- 
ment should not be struck out unless it is clear beyond 
all reasonable doubt that allegations therein cannot be 
a defence to the action. (Vol 12 )1925 Oal 860 (861). 

[2] Court should not strike out pleadings unless it is 
necessary for the ends of justice. (Vol 12) 1925 Oudh 
604 (605). 

3. “At any stage of the proceeding.” — [1] If 
trial Court is not moved under this rule at trial the 
party cannot contest in second appeal that trial was 
vitiated. (Vol 17) 1930 Mad 814 (816). 

[2] * Valuation of relief can be allowed to be amended 
as it does not change the nature of the suit. (Vol 29) 
1942 Bom 161 (174) : I L E (1942) Bom 357. 

4. Pleas unnecessary or scandalous. — [1] Test 
for expunging statement from pleadings is to see whether 
the allegations are necessary for the formulation of the 
plaintifii’s case either in the way of establishing a cause 
of action or relevant for the purposes of the decision of 
any of the issues, and also the question whether it is 
relevant to any issue or supports the cause of action, the 
test would be whether the statement could form part 
of the evidenoe-in-chief which the plaintiff would be 
bound to lead for obtaining the relief asked for.(Vol 81) 
1944 Bom 197 (198), 

[2] Passage in describing plaintiff’s agent as “awara” 
held ought to have been struck out as unnecessary and 
scandalous. (Vol 33) 1946 All 204 (206) ; I L R (1945) 
AU 685. 

[3] Allegations of dishonest conduct are scandalous 
and should never be made in pleadings if no relief is 
sought on that ground. (1909) 10 Cal L Jour 414 (419). 


5. Power of Appellate Court to expunge. — [1] 
High Court has power to expunge passages in lower 
Court’s judgment — Power should be exercised only in 
extraordinary oases. (Vol 4) 1917 Mad 223 (224). (Ob- 
servation that “he did not care a brass farthing for 
Devasthanam” was not interfered with.) 

[2] Memorandum of appeal containing allegations of 
partiality against the Judge whose decree was in ques- 
tion — Per Siibramama Ayyar J*. — Appellate Court 
should order objectionable matter to be expunged and 
then admit appeal — Per Mooi^e J, — Appellate Court 
should return memorandum of appeal and refuse to 
receive it until objectionable matters have been ex- 
punged. (1899) 22 Mad 155 (158, 161). (Appellate Court 
returning memorandum of appeal — Memorandum re- 
presented without amendment — Appeal rejected under 
S. 643 of 1882 Code — Objectionable portion separable 
from rest — Appeal against order rejecting appeal held 
lay to the High Court.) 

6. Tending to prejudice, embarrass, or delay 
the fair trial. — [1] Court cannot indicate to parties 
how they should frame cases — Court has only to see 
that parties do not offend against rights of pleadings. 
(Vol 5) 1918 Oudh 463 (464) : 20 Oudh Oas 192. 

[2] Eailure to deliver particulars of defence attracts 
consequences of this rule, (Vol 17) 1930 Mad 473 (478): 
53 Mad 645. 

[3] Part of plaint within jurisdiction and part out- 
side— Court should ask plaintiff | to delete part beyond 
jurisdiction or should dismiss it at once under 0. 6, 
R. 16 and proceed with suit — It is incorrect to return 
plaint for pfesentation to proper Court, (Vol 29) 1942 
All 130 (134) : I L R 1942 All 129. 

[4] Suit for possession — Wakf set up in defence— 
Plaintiff denying genuineness of deed and pleading fraud 
and undue infiuenoe — Held Court could take action 
under tMs rule. (Vol 4) 1917 Oudh 389 (390). 

[5] General charge of immorality cannot be permitted 
in a pleading. No Judge should allow a paragraph of 
such a nature to remain in record, e. g. that the father 
was extravagant or dissolute. (Vol 19) 1932 All 467 
(467). 

ORDER 6, RULE 17 — SYNOPSIS. 

1. Scope. 

2. Discretion of Court. 

3. Introducing new case in the plaint. 

4. Introducing new case in written statement. 

5. Taking away right accrued by lapse of 

time. 

6. Amendment not to be allowed when the 

disadvantage or injuiry caused cannot 

be compensated by costs. 

7. Application not in good faith should be 

refused. 

8. Addition or substitution of a new plea of 

fraud. 

9. Addition of new reliefs or claims. 

10, New ground of relief. 
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O. 6 R. 17 (contd,) 

11. “As may be necessary for the purpose of 

determining the real questions in .con- 
troversy.** 

12. Introduction of new cause of action. 

13. “At any stage of the proceedings.” 

14. Opportunity to be given to the opposite party 

to amend his pleading. 

15. “On such terms as may be just.** 

16. How amendments should be made. 

17. Court not having jurisdiction over suit, if can 

allow amendment of plaint. 

18. Extent of amendment. 

19. Effect of amendment and limitation. 

20. Appeal. 

21. Revision. 

1. Scope.— [1] The duty of the Court to make neces- 
sary amendments is only a rule of conduet, which is 
subject to the inherent power of the Court to prevent 
injustice and abuse of process of the Court. (Vol 1) 
1914 Sind 40 (41) : 8 Sind L R 28. 

[2] The provisions of this rule also apply to the trial 
of oases before the Sikh G-urdwara Tribunal under the 
Sikh Gurdwaras Act, 8 [Vni] of 1925. (Vol 15) 1928 
Lah 325 ( 327) : 9 Lah 649. 

[3] This rule applies to eases before a Subordinate 
Judge deciding a depute under the Madras District 
Municipal Election Rules. (Vol 13) 1926 Mad 1043 
(1043) (S B). 

[4] Though the rule only refers to •pleadings^ the 
Court has also power to allow the amendment of ap^ 
plieationSt as this rule is not exhaustive of the powers 
of amendment. (Vol 25) 1938 Pat 209 (210). 

[5] A petition in insolvency can be amended under 
this rule. (Vol 25) 1938 Mad 53 {55)^(Vol 22) 1935 Mad 
202 (203). 

[6] Where the suit itself is not validly instituted the 
defect cannot be cured by an amendment. (Vol 31) 1944 
Bom 201 (202, 203) ; I L R (1944) Bom 66. 

[7] The rule has nothing to do with jurisdiction. 
It merely provides the modes in which the Court should 
exercise that jurisdiction, (Vol 33) 1946 BSin 361 (362, 
863),. 

2. Discretion of Court. — [1] The amendment of 
pleadings is in the discretion of the Court, Party is not 
entitled as of right to amendment. (Vol 29) 1942 Pat 
309 (309) * (Vol 28) 1941 Oudh 498 (502) : 16 Luck 
812. 

[2] This rule confers a very wide discretion on the 
Courts. (Vol 28) 1941 Mad 811 (812)'i«(Vol 13) 1926 AU 
672 {672)*(1910) 37 Cal 399 (404) ^ (Vol 17) 1930 Nag 
295 (296) : 27 Nag ti E 226 * (Vol 3) 1916 Low Bur 71 
(72)-*: 8 Low Bur Rul 418'i-(Vol 25) 1938 Lah 270 (272) 
^(Vol 24) 1937 Oudh 484 (487) : 13 Luck 584. 

[3] The discretion must not be used in an unjust or 
arbitrary manner. (1885) 7 All 79 (83) (FB) * (Vol 27) 
1940 Oudh 367 (369) : 16 Luck 65 © (Vol 28) 1941 All 
298 (300) : I L R (1941) All 558. 

[4] In exercising the di'^eretion it must be remembered 
that the roles of procedure are meant to facilitate 
administration of justice. (Vol 15) 1928 Oudh 305 (306) 
®(Vol 20) 1933 Cal 271 (273, 274) ® (Vol 23) 1936 Pat 
140 (142). 

[6] Discretion should be used for avoiding multipli- 
city of suits. (Vol 5) 1918 Mad 316 (316)®(1898) 25 Cal 
371 (390) (S B}*(1866) 11 Moo Ind App 468 (486) (PC) 
3«(Vol 6) 1919 Cal 904 (907) : 45 Cal 305®(Vol 24 1937 
Oudh 484 (487) ; 13 Luck 584. 

[6] Discretion should be used to further substantial 


justice. (Vol 5) 1918 Mad 316 (316) *(1857) 6 Moo Ind 
App 393 (411) (P C)*(Vol 24) 1937 Oudh 484 (487) : 13 
Luck 584. 

[7] For illustrations of cases fit for exercising discre- 
tion, see the following decisions: (Vol 28) 1941 Nag 181 
(183) : I L E (1942) Nag 92. (Suit instituted wrongly in 
the name of deity when it should be in the name of the 
temple — Amendment should be allowed.) * (Vol 28) 
1941 Pat 276 (279). (Plaintifi under misapprehension as 
to his legal right to proceed against some of the pro- 
perties by the right of subrogation.)* (Vol 28) 1941 Bang 
37 (42) : 1940 Bang L E 603. (Party having complete 
cause of action alleging it imperfectly — Party may he 
helped by amendment — But premature suit is incur- 
able.)*(Vol 27) 1940 Lah 256 (261) : I L E (1941) Lah 
39. (Joint Hindu family partnership— Pro-note executed 
in favour of one member only — Suit by all members 
jointly — Amendment striking of names of members.) * 
(Vol 10) 1923 Nag 182 (186) ? 19 Nag L B 36. (Vakalat- 
nama not bearing pleader’s name.) * (Vol 12) 1925 All 
538 (639). (Wrong provision of law quoted in the 
plaint.) * (Vol 19) 1932 Bom 367 (370). (Unauthorized 
munim signing plaint — Plaintiff allowed to sign later.)* 
(Vol 18) 1931 Cal 770 (771). (Sole proprietor filing suit 
in firm name— Objection to form of suit — Amendment 
to remedy the defect allowed.) * (1874) 21 Suth W E 
208 (209) (F B). (Omission of an alternative claim by 
mistake.) * (VoP 6) 1919 Lah 317 (318). (Mistaken 
identity as to lands claimed in a pre-emption suit.)* 
(Vol 5) 1918 Lah 6 (8). (Pleader making wrong state- 
ment as a result of mis-information.)*(Vol 1) 1914 Lah 
56 (59) : 1915 Pun Be No. 13. (Non-inclusion of certain 
property in the plaint.) * (Vol 15) 1928 Nag 203 (205). 
{Bona fide mistake whether of law or fact — Following 
(Vol 11) 1924 Bang 249 : 2 Bang 66.) * (Vol 28) 1941 
Pat 399 (400). (Mortgage by eosharer — Partition and 
allotment of different property to mortgagor — Mort- 
gagee proceeding against property originally mortgaged 
— Amendment.) 

[8] The Court cannot amend the plaint itself; it can 
only allow an amendment. (Vol 28) 1941 Pat 44 (44) * 
(Vol 26) 1939 Lah 172 (173). 

[9] The Court cannot compel party to change the 
character of a suit. (Vol 17) 1930 Cal 42 (46) : 57 Cal 
349*(Vol 26) 1939 Lah 172 (173) * (Vol 25) 1938 Mad 
646 (646). 

3. Introducing new case in the plaint. — [1] ^ 
Order 6, B. 17 places no restriction upon the exercise 
of discretion by Court in allowing amendment of plaint 
provided it is judicially exercised. (Vol 10) 1923 Nag 
241 (242) * (1910) IS Oudh Cas 152 (154) * (Vol 32) 
1945 Sind 128 (129, 130) : I L B (1945) Kar 84. (Dis- 
cretion should be liberally exercised in favour of the 
plaintiff.) 

[la] The discretion should be exercised with due 
regard to the circumstances of each individual case and 
after careful study of its effect upon the position of the 
plaintiff and the defendant. (Vol 15) 1928 P 0 208 
(218, 219) : 52 Bom 697 : 65 Ind App 360 (P C). 

^ [2] As a general rule the Court will not, in the exer- 
cise of such discretion, allow an amendment converting 
a suit of one character into a suit of another character. 
(Vol 30) 1943 Pat 206 (210) : 22 Pat 411 (423) (FB)* 
(Vol 14) 1927 P C 18 (20) : 54 Ind App 56 : 6 Pat 323 
(P C)* (Vol 31) 1944 Cal 4 (8). (Plaint faintly disclosing 
suit as one for compensation for false and malicious 
prosecution. Held amendment did not change the cha- 
racter.) 

[3] The Court cannot, by way of amendment, substi- 
tute one distinct cause of action for another, or change 
the subject-matter of the suit. (Vol 9) 1922 P C 249 
(250, 251) : 48 Ind App 214 : 4 Upp Bur Rul 30 i 48, 
Cal 832 (P C). 
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O. 6-R. 17 (contd,) 

[4] Where the nature of the suit is not altered, and 
no prejudice or surprise is caused to the opposite party 
amendment will be allowed. (Vol 24) 1937 P C 42 (45, 
46) : 16 Pat 149 (PC) f (Vol 24) 1937 Cal 485 (487) * 
(Vol 28) 1941 Nag 289 (291) : I L E (1942) Nag 478 © 
(Vol 28) 1941 Bang 37 (39) : 1940 Bang L E 603 *33 
(Vol 27) 1940 Lah 256 (261) : I L R (1941) Lah 39. 

[5] Amendment introducing new ground of claim or 
allegations inconsistent with facts found'ln the original 
plaint may be allowed where just and necessary. (Vol 28) 
1941 Nag 289 (292) : I L B (1942) Nag 478 * (1911) 11 
Ind Cas 827 (828) (Low Bur) * (Vol 22) 1935 Mad 137 
(138, 139) © (Vol 22) 1935 Mad 158 (159, 160)'3&(Vol 13) 
1926 Lah 460 (460) ^ (Vol 13) 1926 Nag 265 (265, 266) 
^(Vol 11) 1924 Pat 280 (281, 282) ^ (Vol 25) 1938 Lah 
244 (245). ((Vol 24) 1937 Lah 146, reversed.) 

[6] In the following cases the amendments were not 
allowed on the ground that they would totally change 
the character of the suit : 

£a] Suit for possession ; amendment into a suit for 
redemption. (Vol 7) 1920 Bom 64 (66) : 44 Bom 515. 

[b] Suit for possession — Amendment into suit to 
enforce mortgage. (Vol 7) 1920 Cal 673 (674). 

[c] Suit for rent ; amendment into one for damages 
for use and occupation. (Vol 27} 1940 Pat 555 (557) •$« 
(1913J 17 Cal W N 311 (313) ^ (Vol 14) 1927 BJad 182 
<X83) * (Vol 23) 1936 Lah 26 (28). 

[See however (1913) 7 Sind L B 23 (24)»£«(Vol 15) 
1928 Nag 27 (29) ; 23 Nag L B 152 •$< (Vol 2) 1915 Low 
Bur 47 (49) : 8 Low Bur Bui 270 ® (Vol 20) 1933 Pat 
485 (487).] 

[d] Suit for dissolution of partnership- and accounts 
— Amendment to convert it into one for remuneration 
for services. (Vol 5) 1918 Cal 294 (297, 299) ® (Vol 21) 
1934 Lah 38 (39). 

[e] Suit against the defendant as carrier ; amedd* 
ment to base suit on his liability as bailee. (Vol 5) 1918 
Sind 58.(60) : 11 Sind L E 103. 

[f] Suit against defendant as tenant ; conversion 
treating him as a trespasser and claiming ejection. (Vol 
12) 1925 All 705 (706, 707). 

[g] Suit for redemption ; amendment to make it a 
suit for avoidance of sale on payment of portion of 
consideration money. (1912) 14 lud Gas 743 (744) (All). 

[h] Suit to set aside a decree on the ground of fraud; 
amendment for rectification on the ground of mistake. 
(Vol 3) 1916 Cal 100 (101). 

[i] Suit for declaration of right to easement ; amend- 
ment into one for declaration of title to the propery tin 
respect of which the easement was claimed, (Vol 4) 1917 
Mad 806 (806) (F B). 

[j] Suit framed against manager of an idol ; amend- 
ment so as to implead idol as a party. (Vol 17) 1930 
Oudh 43 (45). 

[k] Suit against firm — Amendment seeking to alter 
as one against a partner in his individual capacity. (Vol 
29) 1942 Sind 93 (95) ; I L E (1942) Kar 210. 

[l] Suit for declaration that certain lands were settled 
at a particular rate cannot be tried as a suit for decla- 
ration that land was assessable to laud revenue. 
(Vol 28) 1941 Pat 371 (371). 

[m] Suit by a reversioner to declare a certain mort- 
gage not binding on him cannot be converted into a suit 
for joint possession. (1940) 42 Pun L R 479 (482), 

fn] Suit for accounts from a receiver cannot be con- 
verted into one for damages for conversion. (Vol 17) 1930 
Cal 721 (721). 

[o] Suit on pro-note against a person who established 
plea of minority at the time of execution — Suit cannot 
be changed to one under S. 68, Contract Act at revi- 
^onal stage. (Vol 28) 1941 Mad 569 (571). 


[p] Suit for ejectment cannot be converted into a 
suit for partition. (Vol 33) 1946 Mad 105 (106, 107), 

4. Introducing new case in written statement. 
— [1] An amendment of a written statement setting 
up a totally inconsistent case with the original case 
will not be allowed if it is unjust to the opposite side to 
allow it. (Vol 28) 1941 Mad 811 (812) * (1909) 11 Bom 
L B 926 (936) © (Vol 22) 1935 Pat 463 (465) ^ (Vol 26) 

1939 Oudh 245 (246) : 14 Luck 701 * (Vol 32) 1945 
All 197 (200, 201) : I L B (1945) All 109. 

[2] Where the proposed amendment will have the 
effect of displacing plaintiff’s suit, Court will refuse 
the application to amend. (Vol 29) 1942 Cal 153 
(163) : I L B (1942) 1 Cal 326 (3& (Vol 17) 1930 Lah 278 
(279)'i«(yol 21) 1934 All 11 (12). 

[3] Plea of privilege sought to be introduced by 
amendment of written statement at the time of trial in 
a suit for libel was disallowed as unfair to the plaintiff. 
(1909) 36 Cal 883 (891). 

[4] An amendment as a general rule should be 
refused when the plaintiff has called all his evidence 
and closed his case. (Vol 17) 1930 Rang 140 (142) : 7 
Bang 800. 

[5] Where amendment is allowed after plaintiff has 
closed his evidence and his ease further evidence should 
be allowed to be called to meet the new ease. (Vol 1) 
1914 Mad 59 (61). 

[6] Deliberate admission of a material fact will not 
be allowed to be denied by an amendment of the state- 
ment at a later stage. (Vol 12) 1925 Mad 950 (960). 

[7] Where the effect of the alternative plea was 
merely to put the plaintiff to the proof of a title which 
would justify his prayer for a relief amendment could 
be aUowed. (1909) IB Cal W N 805 (813). 

[8] Where on the facts appearing in the plaintiff’s 
evidence a new defence of law arises, it could be taken 
by way of amendment, even after the plaintiff has 
closed his case on the faojjs, (Vol 17) 1930 Bang 140 
(142) : 7 Bang 800. 

[9J The improbability or the unconvincing nature of 
the new defence raised is not a ground for refusing to 
allow the amendment by the inclusion of such defence. 
(Vol 22) 1935 Pat 463 (465). 

[10] New defence which cuts at the root of the case 
should not be allowed without amendment of pleadings. 
(Vol 26) 1939 Sind 137 (142) : I L B (1939) Kar 330. 

5. Taking away right accrued by lapse of time. 
— [1] However negligent or careless the first omission 
may have been, and however late the proposed amend- 
ment, the amendment should be aUowed if it can he 
made without %n justice to the other side, (1883) 32 
W B (Eng) 262 (263)* (1910) 12 Oal L Jour 423 (426)® 
(Vol 1) 1914 Mad 322 (323)® (Vol 14) 1927 Nag 310 
(311) : 23 Nag L R 81® (Vol 13) 1926 Oudh 508 ^509)® 
(Vol 12) 1925 Sind 241 (241) : 19 Sind L B 12® (Vol 24) 
1937 Cal 485 (487). 

[2] An amendment will work injustice to the opposite 
party where it takes away a right accrued by lapse of 
time. (Vol 28) 1941 All 49 (19) : I L B (1941) All 74® 
(Vol 22) 1935 Mad 202 (203)® (Vol 25) 1938 Mad 669 
(672)® (Vol 22) 1935 Pat 86 (88). 

[3] A plaintiff will not be allowed to amend his plaint 
by introducing a new cause of action, barred by the 
statute of limitation. (Vol 29) 1942 All 442 (443)® 
(Vol 28) 1941 Pat 276 (279)®(Vol 28) 1941 Bang 37 (44): 

1940 Bang L B 603® (Vol 1) 1914 All 302 (303)® 
(1909) 11 Bom L B 926 (936)®(1887) 19 Q B D 394 
(395, 396)® (Vol 13) 1926 Oal 189 (189)® (Vol 5) 
1918 Oal 294 (297, 299)® (Vol 18) 1931 Mad 542 
(647)® (Vol 15) 1928 Mad 828 (829)® (Vol 12) 1925 
Nag 127 (128)® (Vol 12) 1925 Bang 49 (54) : 2 
Rang 414® (Vol 7) 1920 Low Bur 92 (93)® (Vol 1) 1914 
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Sina 70 (72, 73) : 8 Siad h B 69* (Vol 26) 1938 Nag 
388 ^89) : I L E (1989) Nag 194. 

[4] No amendinent sEould be allowed as will deny a 
valid defence under the law of limitation. (Vol 29) 1942 
Sind 104 (105, 106) : I L E (1942) Ear 2074 (Vol 18) 

1926 Mad 827 (828)4 (Vol 20) 1983 Bom 450 (451) : 68 
Bom 2004 (Vol 20) 1933 Lah 774 (774) : 14 Lah 8074 
(Vol 19) 1932 Bang 26 (26) : 10 Bang 744 (Vol 18) 1931 
All 160 (162)4 (Vol 18) 1981 Bom 590 (691)4 (Vol 14) 

1927 Cal 783 (736)4 (Vol 4) 1917 Cal 841 (841) : 43 
Oal 954 (1895) 18 Mad 33 (38)4(Vol 18) 1931 Nag 
74 (79, 80) : 27 Nag L E 2914 (Vol 17) 1930 Nag 
295 (296) : 27 Nag L a 9264 (Vol 26) 1938 Pat 44 
(47) : 17 Pat 1684 (Vol 25) 1988 Pat 205 (207) : 17 
Pat 2684 (Vol 24) 1937 Bang 413 (416)4 (Vol 22) 
1936 Sind 26 (26). 

[5] 'Where out of the alternative reliefs open only one 
is sued lor an amendment in the plaint to enforce other 
reliefs time-barred at the date of amendment should not 
be allowed. ^ol 1) 1914 All 80 (83) : 36 All 370.. 

. [6] 'Oadcr peouliarorspeoialoircumstanoes,anamend- 
ment may be allowed even where it has the effect of 
deriving the defendant of his right to plead limitation. 
(Vol 30) 1943 Bom 407 (409)4 (Vol 8) 1921 P 0 60 
(51, 52) : 48 Cal 110 : 47 Ind App 256 (PC) 4 (1943) 
1943 Nag L Jour 148 (149)4 (Vol 28) 1936 Mad 786 
(787) (EB). 

[7] Plaint framed with due diligence and care — ^Mis- 
tahe as to appropriate remedy in the plaint due to the 
ezistome of oonBlcting judicial opinions or subsequent 
change in law — Amendment justilied though fresh suit 
may be incompetent as barred by limitation. (1911) 21 
Mad L Jour 475 (478)4(1894) 17 Mad 67 (68, 69). 

[8] Existing right refers to a legal right which has 
accrued to the defendant and not a bare right to plead 
limitation. Therefore where no new cause of action is 
introduced or new relief is claimed the rule does not 
apply. (Vol 29) 1942 Oudh.161 (163) : 17 Luck 2264 
(Vol 22) 1935 Mad 158 (159)4 (Vol 22) 1935 Mad 
202 (203)4 (Vol 26) 1939 Nag 23 (25)4 (Vol 21) 1934 
Lah 412 (412). 

6. Amendment not to be allowed when the dis- 
advantage or injury caused cannot be compensated 
by costs. — [1] There is no injustice in allowing an 
amendment if the other side can be compensated with 
costs. (1883), 32 W B (Eng) 262 (263). 

[2] The test before aUowing sm amendment is to see 
whether it will place the other party at a disadvantage 
or cause injury and whether that can be oompeiMated 
by costs. (Vol 14) 1927 Mad 182 (183) 4(1912) 16 Ind 
Gas 785 (786) (Oal) 4(Vol 33) 1946 Mad 324 (325). 

[3] Where the disadvantage can be compensated by 
costs the amendment may be allowed. (1912) 16 Cal 
L Jour 439 (442) 4(1909) 33 Bom 644 (649) 4 (Vol 7) 
1920 Oal 805 (806) 4(Vol 20) 1933 Lah 245 (245) 
4(Vol 6) 1919 Lah 198 (199) : 1919 Pun Ee No 84 
4(Vol 2) 1915 Oudh 31 (55) 4(Vol 24) 1937 Bang 413 
(416) 4(Vol 25j 1938 Nag 383 (390) : I L E (1939) Nag 
X94* 

[4] The amendment should be refused where costs 
cannot compensate the disadvantage or injury. (Vol 29) 
1942 Sind 4 (5) *(Vol 15j 1928 Oudh 305 (306) S'iYol 3) 
1916 Bom 261 (262) : 40 Bom 158 4'(Vol 10) 1923 Lah 
505 (505) ©(Yol 26) 1939 Mad 34 (35) 4«(Yol 26) 1939 
Sind 173 (176) : I L B (1939) Kar 602. 

[5] Where the effect of an amendment sought by the 
plaintiff would be to avoid the consequences of an ad- 
verse declsioa given against him, it ought not to be 
allowed. (Yol 18) 1931 Pat 426 (427) : 10 Pat 630. 

7. Application not in good faith should be re- 
fused. — [1] Court’s discretion in allowing an amend- 
an^t should be exercised only where the applicant has 


acted in good faith. (Yol 9) 1922 Cal 255 (256)ti.(Yol X9> 
1932 Lah 322 (323, 324) ^ (Yol 17) 1930 ISfag 295 
(296) : 27 Nag L B 226 (1911) 14 Cal L Jour 183 

(207) * (Yol 8) 1921 Lah 367 (368) ^ (Yol 16) 1929 
Bang SB (84). 

[2] Leave to amend will be refused where the appli- 
cant has been acting mala fide. (Yol 30) 1943 Bom 259 

a : I L B (1943) Bom 301 * (Yol 29) 1942 Cal 163 
: I L B (1942) 1 Cal 326 ^ (Yol 29) 1942 Sind 104 
(105, 106) : I L'B (1942) Kar 207 * (Yol 29) 1942 Sind 
93 (95) : I L B (1942) Kar 210 * (1910) 8 Ind Cas 609 
(601) : 3 Bur L Tim 16 * (Yol 17) 1980 Pat 321 (321> 
4* (Yol 31) 1944 Pat 276 (277, 278) ^ (Vol 22) 1935 
Mad 50 (61) (Vol 23) 1936 Mad 545 (547). 

[3] Courts will infer want of bona fldes from great 
delatj in applying for leave to amend. (Yol 11) 1924 
Mad' 883 (885) (Yol 5) 1918 Sind 6 (8) : 13 Sind 
LB 1. 

[4] An amendment which seeks to reagitate the same 
questions and leads to further evidence, should not be 
allowed. (Yol 20) 1933 Sind 279 (281, 291) : 27 Sind 
L B 341 (F B). 

8. Addition or substitution of a new plea of fraud* 
— [1] One kind of fraud pleaded cannot be substituted 
by a distinct and new Idnd of fraud especially after the 
evidence has closed. (1887) 14 Ind App 111 (121) : 11 
Bom 620 (PC). 

[2] Where no fraud has at all been alleged m the 
original plaint, a new plea of fraud will not, except 
where strong grounds exist, be allowed to be raised by 
way of amendment. (Yol 15) 1928 Mad 759 (760). 

[3] Where the fraud is disclosed only in the plead- 
ings of the defendant or on his cross-examination it can 
be added by way of amendment. (1898) 25 Cal 371 
(388, 390) (S B). 

[4] Before granting an amendment the Court must 
be satisfied about the truth and substantiality of the 
amendment and also about the reason for omission. 
(Vol 11) 1924 Mad 883 (885). 

[5] Where the omission to refer to fraud in the 
plaint was due to an oversight and the plaintiff intended 
from the yeiy outset to allege fraud, the amendment 
should be allowed in the interests of justice. (Yol IS)* 
1928 Mad 759 (760). 

9. Addition of new reliefs or claims, — [1] Merd' 
alteration in the relief claimed does not change the 
character of the suit, and such alteration will be allowed if 
it does not cause injustice to the other side. (1893) 29 
Oal 8(15 (808) ^ llbOS) 22 Cal 692 (710) (S B) © (Vol 
20) 1933 Bang 247 (249) (1905) 28 Mad 600 (601* 

502) * (Yol 21) 1934 Bang 266 (267) * (Yol 22) 1935 
Mad 160 (161). 

[la] Following are some of the cases where altera^^ 
tion of relief was allowed ; — 

[a] Suit for sale on mortgage — Amendment into 
claim for money decree. (Vol 3) 1916 All 137 (138). 

[b] Suit for partition — Amendment into one for 
joint possession. (Vol 2) 1915 Cal 357 (361). 

[c] Suit for partnership account— -Addition of prayer 
for dissolution. (Yol 20) 1933 Lah 245 (246). 

[d] Suit for specific performance — Prayer for refund 
of purchase money can be added. (1897) 21 Bom 827 
(851, 852) (SB). 

[e] Claim for damages in a suit for specific perfor- 
mance. (Vol 16) 1928 P 0 208 (218, 219) : 52 Bom 597 j 
55 Ind App 360 (P C). 

[f) Plaint praying for redemption of whole mortgage-^ 
.Mternate prayer for recovery of his share and for 
tion and possession on payment of proportionate share of 
mortgage debt allowed (Yol 6) 1918 Mad 1142 (1145); 

[2] An amendment will be allowed by adding a claim 
left out by bojza fide mistake, misapprehension of fac^ 
or by inadvertence. (Yol 28) 1941 Pat 276 (27^ ® 
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(Vol 27) 1940 Pafc 555 (557) ^ (Vol 25) 1938 Lah 244 
(245) ^ (Vol 6) 1919 Cal 904 (906) : 45 Cal 305 •$< (Vol 
14) 1927 Oadh 513 (514) ^ (Vol 12) 1925 Oudb 555 
(556) * (Vol 15) 1928 Lali 112 (112) (Vol 10) 1923 
Mad 553 (557). 

[3] Where the omission is deliberate leave to amend 
will be refused. (Vol 27) 1940 Pat 555 (557) (Vol 1) 
1914 Mad 687 (689) : 37 Mad 555 © (1913) 17 Cal W N 
311 (313) ^ (Vol 6) 1919 Cal 904 (907) : 45 Cal 305. 

[4] Where subsequent to the institution of the suit, 
the plaintiff becomes entitled to a larger or other relief 
amendment may be allowed to add such other relieT. 
(Vol 16) 1929 Cal 519 (520) : 58 Cal 622 ^ (1897) 24 
Cal 260 (265) tp (1902) 26 Bom 136 (139) •P (Vol 17) 
1930 Mad 47 (48). 

[5] All reliefs anezllary to the main relief may be 
allowed to be added by way of amendment. (1903) 5 
Bom L R 329 (330) ^ (Vol 19) 1932 Cal 87 (88) © (Vol 
17) 1930 Mad 405 (410) es (Vol 19) 1932 Bom 175 (176) 
© (1884) 1884 All W N 26 (26) (F B). (Consequential 
prayer for possession.) * (1886) 1886 All W N 248 (248) 
|p(1909) 36 Cal 726 (735) (Plaintiffs dispossessed during 
a suit for declaration — Possession might then be ashed 
for.) © (1892) 15 Mad 15 (18) ^ (1905) 2 Nag L E 79 
(79) (Vol 11) 1924 Pat 310 (311) : 2 Pat 919 ^ (Vol 
12) 1925 Sind 260 (261, 262) ^ (Vol 22) 1935 Lab 91 
(91) 4. (Vol 24) 1937 Nag 84 (84) : I L E (1937) Nag 
151 4« (Vol 24) 1937 Lab 295 (297). 

[6] Even in cases where the consequential relief is 
deliberately omitted to avoid paying higher court- fee, 
the Court may allow the amendment on payment of the 
additional court*fee. (Vol 11) 1924 Pat 310 (311) : 2 
Pat 999 4« (1912) 39 Cal 704 (710). 

[7] If the proposed amendment is likely to cause 
injustice to the other side, it will not he allowed. (Vol 
29) 1942 Cal 153 (163) : I L E (1942) 1 Gal 326. 

[8] Where the application for leave to amend was 
made at a very late stage and the grant of the leave would 
have necessitated practically a trial of the whole case over 
again leave should be refused. (1898) 21 Mad 288 (291). 

[9] A relief totally different from and inconsistent 
with the original relief should not be allowed. (Vol 30) 
1943 Lab 159 (162) (Vol 16) 1929 Lab 449 (450). 

10. New ground of relief [1] A new ground in 

support of the relief claimed cannot be said to alter the 
character of the suit and will as a general rule be 
allowed. (Vol 28) 1941 Nag 273 (277) : I L E (1942) 
Nag 2944« (1905) 8 Oudh Cas 266 (270)‘$< (Vol 18) 1931 
Bom 590 (591, 592) 4« (Vol 32) 1945 Cal 144 (151) : 
I L E (1944) 1 Cal 463*(1910) 12 OalL Jonr 556 (560) 
a* (VoJ 12) 1925 Oudh 523 (524) ^ (Vol 19) 1932 Mad 
603 (604) •i' (1908) 10 Bom L E 346 (348). 

[2] Even where false evidence in support of the 
ground was adduced if the falsity of the claim did 
not extend to the whole of the title that was set up, 
amendment of plaint by adding another ground was 
allowed. (Vol 20) 1933 Cal 271 (274). 

11. “As may be necessary for the purpose of 
determining the real questions in controversy.*' — 
[1] Object of allowing amendments is to get at the 
rights of the parties, (Vol 6) 1919 Cal 904 (907) : 45 
Cal 305 ^ (Vol 22) 1935 Pat 463 (465). 

[2] Finality in litigation is also an object in allowing 
amendments. (Vol 12) 1925 Nag 195 (196) ^ (1913) 11 
All L Jour 423 (427) ^ (Vol 7) 1920 Lah 220 (222) * 
(Vol 12) 1926 Mad 585 (586) © (Vol 13) 1926 Pat 427 
(428) : 6 Pat 746 & (Vol 10) 1923 Bang 160 (161) ^ 
(Vol 22) 1985 All 651 (662) (Vol 25) 1938 Mad 708 
(709) © (Vol 24) 1937 Nag 84 (84) : I L E (1937). Nag 
161 . 

[3] Its necessity for raising the real question at issue is 
the proper and only consideration and it should be allowed 


at any stage provided it does not affect the other i>arty 
in such a way as to make compensation by costs in- 
sufficient. (Vol 12) 1925 Mad 950 (958) •$< (Vol 25) 1936 
Eang 461 (463) : 1938 Kang L R 521. 

[4] Omission or mistake was allowed to be rectified in 
the following cases : — 

(a) Where there is wrong description of properties in 
the plaint. (Vol 13) 1926 Nag 313 (314) ^ (Vol 22) 
1935 Oudh 92 (93) : 10 Luck 496 ^ (Vol 19) 1932 Pat 
365 (356) : 11 Pat 624 © (1911) 33 All 616 (619) 
(1895)'17 All 288 (291). 

(b) Omission of properties from the xDlaint by in- 
advertence. (Vol 1) 1914 Lab 263 (264, 265) : 1914 
Pun Be No. 62 •$< (Vol 21) 1934 Cal 640 (642) ^ (Vol 3) 
1916 Pat 347 (348) ; 1 Pat L Jour 393. 

(e) Mistake in the statement of the cause of action. 
(Vol 17) 1930 All 474 (475). 

(d) Bona fide mistakes in making the necessary 
averments. (1906) 8 Mad L Tim 245 (246) ^ (Vol 12> 
1925 Nag 9 (10) ^ (Vol 22) 1935 Pat 86 (87). 

(e) Bona f%de mistake in the drawing up of pleadings. 
(Vol 30) 1943 Bom 259 (260) : I L E (1943) Bom BQl^ 
(Vol 27) 1940 Lah 201 (201)* (1921) 62 Ind Cas 652 
(653) (Mad)* (Vol 19) 1932 Lah 28 (29)* (1913) 40 Cal 
541 (544) * (1910) 7 Ind Cas 251 (262) (Cal) * (Vol 19) 
1932 Bom 367 (370) * (Vol 13) 1926 Nag 385 (386) * 
(Vol 11) 1924 Eang 249 (251) : 2 Bang 66 * (Vol 24) 
1937 Pat 526 (527). 

(f) Omission to make an averment. (Vol 28) 1941 
Mad 669 (670, 671). (Defendant constructing wall across 
public way close to plaintiff’s house — Enjoyment of 
plaintiff’s property interfered with due to obstruction — 
Plaintiff however not averring special damage in plaint 
— Heldf in circumstances of case plaintiff should be 
allowed to amend plaint accordingly.) 

[5] Questions in controversy between the parties 
mean those questions in contest between them at the 
time the defendant filed his written statement and do 
not include those which the defendant wants to contest 
as an afterthought. (Vol 27) 1940 Oudh 367 (369) : 16 
Luck 65 * (Vol 12) 1925 Mad 950 (958). 

[6] Plaintiff should be allowed to raise new grounds 
of claim where, owing to a changs in the prevailing 
view of the law during the pendency of the proceedings 
it was found that his original stand was not tenable, 
(Vol 28) 1941 P C 85 (88) ; I L R (1942) Bom 75 : ILE 
(1941) Ear P 0 134 ; 69 Ind App 64 (P C). 

[7] An amendment which will be useless, if made, is 
not necessary for the purpose of determining the real 
question in controversy. (Vol 10) 1923 Mad 245 (246). 

[8] A merely technical plea is not necessary for 
deciding the controversy and therefore ^houid not be 
allowed by way of amendment, (1911) 14 Cal L Jour 
83 (86) * (Vol 21) 1934 All 11 (12). 

12. .Introduction of new cause of action [1] 

See also Note 3. 

[2] In the following instances amendments were re- 
fused as introducing a new and distinct cause of action. 

(a) Suit for specific performance of contract alleged to 
have been entered failing — Amendment to set up an 
earlier and independent contract. (Vol 9) 1922 P 0 249 
(251) : 48 Ind App 214 : 4 Upp Bur Eul 30 : 48 Cal 
832 (P 0). 

[But see (Vol 3) 1916 Mad 1072 (1073).] 

(b) Claim on the basis of Jcithma adoption : amend- 
ment into claim based on apathitha adoption. (Vol 28) 
1941 Rang 276 (294) : 1941 Eang L R 445 * (Vol 5) 
1918 Low Bur 111 (112). 

[See however (Vol 12) 1925 Eang 178 (182) ; 2 
Rang 661.] 

(o) Claim based on negligence : amendment into claim* 
based on nuisance, (1912) 38 Cal 797 (803, 804).^ 
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(d) Suit based on fraud and allegation of false claims 
by the defendant, into claim based upon an implied con- 
tract of indemnity. (1913) 1913 Mad W N 980 (981). 

(e) Claim for declaration of ownership, into claim for 
specific performance of a contract. (Vol 18) 1931 Lah 
595 (597). 

(f) Claim to establish title to an arcliaJca office and 
for mesne profits of certain lands attached to the office, 
into an alternate claim for reasonable wages for having 
rendered archaka service. (Vol 15) 1928 Mad 828 (829). 

(g) Suit on the basis of a contract : amendment deny- 
ing contract. (Vol 14) 1927 Mad 973 (973). 

(h) Suit for redemption into one for enforcing a 
right as owner. (Vol 16) 1929 Rang 179 (181) : 7 Rang 
140 lii (Vol 3) 1916 Low Bur 71 (72) : 8 Low Bur Rul 
418 ^ (Vol 8) 1921 Lah 53 (55). 

[See however (Vol 27) 1940 Lah 201 (201).] 

(i) Suit alleging right to sue on behalf of a certain 
committee : on failure addition of parties who had such 
rights. (Vol 13) 1926 Mad 577 (577). 

(j) Suit for specific performance, into one for posses- 
sion. (Vol 27) 1940 Lah 226 (226)'. 

(k) Amendment changing the whole character of a 
suit. (Vpl 27) 1940 Lah 63 (64) ; I L R (1940) Lah 593. 

(l) Suit for setting aside rent sale — . Amendment to 
declare that particular sections of Burma Land and 
Revenue Act were iAWra mres. (Vol 28) 1941 Rang 97 
(98) ; 1941 Rang L R 7 (F B). 

[3] Where an amendment is objected to on the 
ground that it would change the cause of action, 
the Court must look to the substantial nature of the 
claim and not to the formal manner in which it is in- 
serted. (Vol 13) 1926 Sind 264 (267) : 21 Sind L R 336 
^ (Vol 26) 1938 Pat 400 (401). 

[4] In the following eases the change was held not to 
afiect the cause of action. 

(a) Mere change in the date of the cause of action. 
<Vol 13) 1926 Mad 128 (129) fj* (Vol 20) 1933 Sind 131 
*<133) ^ (Vol 11) 1924 Oudh 385 (386). 

[See however (1901) 30 Cal 699 (704.)] 

(b) Correction of a clerical error. (Vol 9) 1922 All 81 

(«i). 

(o) Amendmeuts to support or amplify the cause of 
aoUon in the suit. (Vol 29) 1942 Oudh 161 (163) : 17 
Iraok 226 * (Vol 12) 1925 Nag 9 (11) * (1881) 6 Bom 
609 (618, 614) 9) (Vol 7) 1920 Low Bur 92 (98, 94) * 
(Vol 12) 1926 Mad 188 (188). 

(d) Correetion of n^desoription of property. (Vol 24) 
1937 Lah 895 (896). 

[5] A plaint oan be amended by putting in the neces- 
sary ground of exemption from limitation for the suit. 
(1909) 34 Bom 260 (251) * (Vol 5) 1918 Mad 1200 
(1200) * (Vol 6) 1918 Lah 220 (220) : 1918 Pun Be 
No. 102 * (Vol 16) 1928 Sind 17 (20) : 22 Sind L E 222 
* (Vol 22) 1935 Bom 213 (214) ^(Vol 22) 1935 Mad 168 
(159). 

[6] V^here a document taken in respect of an original 
liability is found inadmissible in evidence due to a 
technical defect, amendment of claim for relief basing it 
on the original liability is not a substitution by a dis- 
tinct cause of action. (Vol 9) 1922 Lah 394 (394) * (Vol 
18) 1931 Oudh 64 (66) * (Vol 17) 1930 Mad 168 (170, 
172) ® (Vol 22) 1935 All 358 (367) : 57 AU 459 * (Vol 
28) 1936 Bang 508 (609) : 14 Bang 388 * (Vol 26) 1938 
Bang 461 (467) : 1938 Bang L B 621 ® (Vol 25 1938 
Pat 205 (207) : 17 Pat 268 ® (Vol 23) 1936 Mad 785 
(787) (F B) * (Vol 24) 1937 Pat 656 (666) ® (Vol 20) 
1933 Bom 476 (477, 478) : 57 Bom 802. 

[But see (Vol 12) 1925 Mad 351 (362).] 

[7] Where subsequent to the institution of the suit 
events happen which give the plaintiff a new cause of 
action for the relief claimed or the right to a new or 


additional relief, he will be allowed to amend the plaint. 
(Vol 13) 1926 Mad 6 (12) ® (Vol 2) 1915 Sind 25 (27) : 
9 Sind L E 61 ® (Vol 12) 1925 Pat 168 (173) ® (Vol 
18) 1931 Nag 10 (12) : 26 Nag L E 848 ® (Vol 8) 1921 
Lah 220 (221) ® (Vol 18) 1931 Mad 506 (509). 

[See however (Vol 29) 1942 Sind 4 (5). ] 

[But see (Vol 14) 1927 Cal 66s(67).] 

[8] Where the plaintiff is guilty of mala fides he 
should not be allowed to amend. (Vol 6) 1918 Mad 121 
( 122 ). 

[9] But where the cause of action is foreign to the 
original cause of action on which the suit was brought, 
the amendment cannot be allowed. (Vol 18) 1931 Mad 
538 (533). 

13. “At any stage of the proceedings.” — [1] 
The amendment can be made at any stage of the pro- 
ceedings. (Vol 28) 1941 Pat 399 (400) * [Vol 27) 1940 
Lah 256 (261):I L E (1941) Lah 39*(Vol 12) 1926 Nag 
62 (63)®(Vol 20) 1933 Nag 29 (31) : 28 Nag L B 320 ® 
(Vol 12) 1925 Bang 282 (282) : 3 Bang (183) (PB) ® 
(Vol 6) 1919 Mad 1067 (1067) ® [Vol 24) 1937 Cal 662 
(666)®{Vol 21) 1934 Lah 974 (975) ® (Vol 21) 1934 All 
273 (276) : 56 All 428 * (Vol 24) 1937 Pat 626 (527) ® 
(Vol 28) 1941 Cal 1 (12, IS). 

[2] Amendment can be allowed before or at, or, after 
the trial, or before the final decree in the case. (Vol 19) 
1932 Mad 276 (279). 

[3] Amendment oan be allowed in appeal also. 
(Vol 30) 1943 Bom 407 (409)®(Vol 24) 1937 PC 42 (46): 
16 Pat 149 (PC). 

[4] Amendment oan be allowed fu second appeal. 
(Vol 5) 1918 Mad 1142 (1146) ® (Vol 8) 1921 Lah 167 
(159): 2 Lah 73®(Vol 19) 1932 Bom 175 (176)®(Vol 23) 
1936 Mad 545 (547). 

[4a] Where objection is taken at an early stage 
amendment cannot be allowed in second appeal. (Vol 31) 
1944 Bom 245 (246). 

[6] Amendment oan be made in revision. (1913) 1913 
Pun L B No. 280 p. 942 (943). 

[6] Amendment oan be made even in an appeal before 
Privy Council. (Vol 12) 1925 P 0 169 (170) : 47 All 459 
(PC)®(1867) 11 Moo Ind App 468 (486) (PC). 

[6a] Amendment can be allowed in a proper case at 
appellate stage in Federal Court. (Vol 32) 1945 F 0 47 
(6^ : 1945 F C B 103 : ILE (1945) Ear F C 101 (FC). 

[7] Court of Appeal may remand the case directing 
the lower Court to amend the plaint and proceed with 
the trial. (1901) 23 All 167 (173)® (1882) 6 Bom 670 
(672)®(1882) 6 Bom 672 (673). 

[8] Application for amendment should not be rejected 
on the ground of delay. (Vol 30) 1943 Lah 169 (162) * 
(Vol 29) 1942 Cal 153 (164) : I L E (1942) 1 Cal 326 ® 
(Vol 28) 1941 Mad 811 (812)® (Vol 28) 1941 Nag 289 
(292) : I L B (1942) Nag 478® (Vol 12) 1925 Oudh 291 
(292) : 27 Oudh Gas 231 * (Vol 20) 1933 All 374 (375, 
376) : 55 All 256®(Vol 6) 1919 Cal 191 (192)® (Vol 26) 
1938 Mad 388 (389)®(Vol 22) 1935 Pat 463 (465). 

[9] Where the delay is such that it will cause injus- 
tice or injury to the opposite party if the leave to amend 
is granted, the application will be refused. (Vol 29) 1942 
Cal 153 (163) : I L E (1942) 1 Cal 326 ® (Vol 27) 1940 
Pat 494(496) : 19 Pat 607®(Vol 27) 1940 Pat 92 (96) : 
19 Pat 90 * (Vol 12) 1925 P C 169 (170) : 47 All 469 
(PC)® (1887) 11 Bom 620 (638) : 14 Ind App 111 (PC). 

[10] The Court will be disinclined to grant leave to 
amend in the following cases : — 

(a) Where it introduces a totally new case. (Vol 30) 
1943 Lah 159 (162)®(Vol 29) 1942 Cal 1S3 (164):! L B 
(1942) 1 Cal 326®(Vol 29) 1942 Lah 1 (6) : I L E (1942) 
Lah 69 (PB) ® (Vol 28) 1941 Mad 569 (571)®(Vol 27) 
1940 AU 118 (120) ® (Vol 8) 1921 Sind 159 (166) : 16 
Sind L E 207 (PB) * (Vol 25) 1938 P 0 123 (129) : 33 , 
Sind L B 448 : 1 L B (1938) Mad 646 (PC). 
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(b) Where it necessitates liesh trial or letting in of 
fresh evidence. (Vol 30) 1943 Pat 206 (210) : 22 Pat 
411 (PB)*(Vol 29) 1942 Bom 280 (281) : I L E (1942) 
Bom 812 * (Vol 28) 1941 Mad 811 (812) * (1940) 42 
Pun L E 479 (482) * (Vol 8) 1921 Cal 126 (126) * 
(Vol 18) 1981 Lah 260 (262)*(1898) 21 Mad 288 (291) 
*(1911)12 InaCas200(202): 4 Bur L Tim 244*(Vol 6) 
1919 Oal 534 (635, 636) : 46 Cal 168 * (Vol 16) 1928 
Bom 516 (518) : 62 Bom 640 * (Vol 30) 1943 All 74 
(76, 77) : I L E (1943) All 112. 

(o) Where the amendment will lead to needless com- 
plications. (Vol 16) 1928 Lah 375 (376) : 9 Lah 588 * 
(Vol 12) 1925 Mad 441 (442). 

[See however (Vol 31) 1944 Mad 530 (631).] 

(d) Where the plaintiff is negligent or has taken his 
stand deliberately. (Vol 30) 1943 Bom 259 (259) : ILE 
(1943) Bom 301*{Vol 27) 1940 Pat 555 (557)*(Vol 27) 
1940 Nag 8 (10) * (Vol 14) 1927 Bom 621 (525) : 51 
Bom 749*(Vol 9) 1922 All 5 (6)*(Vol 20) 1933 Cal 271 
(274)*(Vol 10) 1923 Lah 675 (677)*(Vol 15) 1928 Lah 
32 (33)*(Vol 17) 1930 Pat 321 (321)*(Vol 3) 1916 Mad 
1203 (1203) * (Vol 15) 1928 Oudh 135 (136, 137) * 
(Vol 23) 1936 Mad 546 (647) * (Vol 24) 1937 Sind 92 
(93) : 31 Sind L B 406. 

(e) Where the plaintiff insists on proceeding with the 
suit as framed. (Vol 27) 1940 Mad 789 (791) : I L E 
(1940) Mad 808*(Vol 13) 1926 Mad988(989)*(1897) 24 
Oal 684 (588)*(Vol 5) 1918 Oal 391 (S91)'i'(Vol 5) 1918 
Lah 236 (238) : 1918 Pan Ee No.ll8*(1910) 6 Ind Cas 
542 (643) (All) * (Vol 11) 1924 Pat 310 (311) : 2 Pat 
919*(1906) 9 Oudh Cas 275 (280)* (Vol 15) 1928 Bang 
134 (135) * (Vol 10) 1923 Sind 17 (20)*(Vol 21) 1934 
Lah 235 (236, 237). 

(f) Where the plaintiff had neglected several opportu- 
nities to apply for amendment. (Vol 10) ,1923 Lah 530 
(532)*(1909) 36 Cal 481(487,488) (SB)*(1910)8IndOas 
600 (601) : 3 Bur L Tim 16*(1910) 6 Ind Cas 542 (643) 
(AU)*(Vol4) 1917 Mad 37 (38)*(Vol 24) 1937 Mad 484 
(487)*(Vol 28) 1941 Bang 276 (294) : 1941 Bang L E 
445 * (Vol 28) 1941 Bang 97 (98) : 1941 Bang L E 7 

(PB) *(Vol 27) 1940 Mad 831 (832) : I L E (1940) Mad 
929*(Vol 32) 1945 All 39 (40)*(Vol 33) 1946 Oal 123 
(126, 126). 

fe) A relief of very wide and exceptional nature at 
the end of the trial. (Vol 26) 1938 P O 123 (129) : 32 
Sind L B 448 : ILE (1938) Mad 646 (PC). 

14. Opportunity to be given to the opposite 
party to amend his pleading. — [1] Where a pleading is 
allowed to be amended, the opposite side must be allowed 
to meet the new case by filing additioncd statement or 
letting in further evidence. (Vol 28) 1941 Pat 276(279)* 
(Vol 16) 1929 P O 306 (308) (PO). 

[2] Additional contention not covered 'by pleading 
should first of all be decided as necessary and included 
by way of amendment to pleadings before Court can 
direct the other party to file an answer. (Vol 3) 1916 
Mad 903 (907). 

[See also (Vol 80) 1943 P C 34 (37) : 70 Ind App 35 : 
I L B (1943) Bar P 0 30 : I L E (1943) 2 Cal 213 

(PC) .] 

[3] Plaint amended as a result of counter claim in 
the written statement — Amendment of written state- 
ment is not plaintifiE's duty. (Vol 27) 1940 Bom 117 
(118) : I L E (1940) Bom 10. 

[4] Amendment would not be allowed without fresh 
notice to defendant who is absent. (Vol 33) 1940 Nag 
60 (62) : I L R (1946) Nag 1. 

15. “ On such terms as may be just. ” — 

[1] The terms to be imposed in granting an amendment 
of the pleadings are in the absolute discretion of the 
Judge. (1892) 2 Q B 317 (318, 319). 

' [2] An amendment will only be allowed on the terms 


that the cost of the application for and the costs occa- 
sioned by the amendment shall be paid in any event. 
(Vol 2) 1915 P G 172 (173) (PO). 

[3] The terms should be such as will prevent the 
opposite party from being prejudiced by the amend- 
ment. (Vol 12) 1925 Mad 737 (739, 740). 

[4] An order for payment of costs against a pauper 
plaintifi is improper. (Vol 9) 1922 Bom 385 (385) : 47 
Bom 104. 

[5] A party who accepts costs cannot afterwards 
object to 4he order allowing it. (Vol 14) 1927 Mad 1009 
(1009).>P (Vol 20) 1933 Mad 410 (411)4< (Vol 21) 1934 
Oal 554 (555, 556) : 61 Cal 433. 

[6] An order for ‘amendment on condition of pay- 
ment of costs cannot be objected to after the acceptance 
of the sum awarded as costs. (Vol 28) 1941 Nag 273 
(277) : I L R (1942) Nag 294>J< (Vol 21) 1934 Nag 163 
(163): 30 Nag L R 347* (Vol 24) 1937 Lah 895 (896)* 
(Vol 21) 1934 Lah 974 (975). 

16. How amendments should be made. — 

[1] The pleading should not be returned for amend- 
ment, but is to be kept on the Court’s file with direction 
to the parties to amend, if necessary. (Vol 8) 1921 Sind 
166 (168) : 17 Sind L R 223. 

[See however (1913) 24 Mad L Jour 455 (456).] 

[2] Where the Court has no pecuniary jurisdiction 
to entertain the suit, the Court should return the plaint 
to the plaintifi, who may delete certain reliefs and re- 
present it. (Vol 15) 1928 Mad 559 (559, 560). 

[3] The amendment need not be made on the plaint 
itself but may be made even on a separate sheet of 
paper. (1893) 1893 All W N 225 (225). 

17. Court not having jurisdiction over suit, if 
can allow amendment of plaint. — [1] A Court is 
not competent to allow an amendment to bring a suit 
within its jurisdiction. (Vol 22) 1935 All 842 (843) * 
(Vol 25) 1938 All 17 (18) : I L R (1938) All 40. 

[2] Where plaint is presented to a Court having no 
jurisdiction it should be returned for presentation to the 
proper Court. The party can amend it and represent it 
to the same Court. (Vol 25) 1938 All 17 (18) : 1 L R 
(1938) All 40. 

18. Extent of amendment. — [1] Amendment 
can be made only to the extent allowed by Court, There- 
fore, an unauthorised amendment is a nullity though 
not objected to either by the Court or the party. (1910) 
1910 Bun Re No. 213 p. 615 (652). 

[2] In order to avoid any doubt as to whether the 
amendments carried out were permitted it is usual and 
desirable to submit the proposed amendments in explicit 
form before the leave sought is granted. (Vol 28) 1941 
Bang 37 (39) : 1940 Rang L R 603. 

[3] A Court cannot allow an amendment to oust its 
own jurisdiction over the suit. (Vol 15.) 1928 Mad 400 
(400). 

19. Effect of amendment and limitation. — [1] 
Suit amended restricting the claim against some of ^e 
defendants only as the Court could not take cognisance 
against the others would not be deemed as commenced 
at all against such other defendants. (Vol 6) 1919 Low 
Bur 42 ( 43) : 9 Low Bur Eul 275. 

[2] An amendment allowed under this rule relates 
back to the date of the suit as originally filed where no 
party is added. (Vol 21) 1934 Lah 412 (412) * (Vol 19) 
1932 Bom 367 (368, 370)*lVol 20) 1933 Mad 153 (156) 

* (Vol 32) 1946 Mad 219 (220) * (1912) 37 Bom 340 
(347) * (Vol 1) 1914 Lah 263 (265) : 1914 Pun Re 
No. 62 * (Vol 1) 1914 Nag 77 (78) : 10 Nag L R 32 * 
(Vol 25) 1938 Pat 205 (208) : 17 Pat 268 * (Vol 23) 
1936 Rang 508 (509) : 14 Rang 383. 

[See however (Vol 32) 1945 Oudh 135 (138).] 

[3] Where in a suit relief is claimed in respect of 
certain properties only and by the amendment certain 
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18 . If a party wlio has obtained an order for leave to amend does not amend accordingly within 
Failure to amend the time limited for that purpose by the order, or if no time is thereby limited 
after order, then within fourteen days from the date of the order, he shall not be permitted 

to amend after the expiration of such limited time as aforesaid or of such fourteen days, as the 
case may be, unless the time is extended by the Court. 

[Cf, 1882^8. 53; B. S. 0., 0. 28, B. 7; Cf, 1877, S. 53.] 


OEDER Vn. 

PLAINT 

coimSHm' 1* foUowing particulars 

(a) the name of the Court in which the suit is brought; 

(b) the name, description and place of residence* of the plaintiff; 

(c) the name, description and place of residence of the defendant, so far as they can be 
ascertained; 

(d) where the plaintiff or the defendant is a minor or a person of unsound mind, a statement 
to that effect; 


O. 6 R. 17 (contd.) 

other properties are included, the amendment does not 
relate bach in respect of the newly added properties. 
(Vol 5) 1918 Cal 443 (444). 

[4] Amendment adding a necessary party cannot 
relate back to the date of the filing of the suit. (Vol 
24) 1937 Bang 124 (125). 

[5] Where the suit as originally instituted was in- 
competent any subsequent amendment cannot relate 
back to the date of institution. (Vol 23) 1936 Mad 991 
(992). 

[6] Amendment under this rule can be allowed al- 
though at the time of the amendment the suit (if insti- 
tuted* then) would have been barred by limitation. 
(1896) 17 All 288 (291) © (Vol 32) 1945 Mad 33 (35) : 
I L B (1945) Mad 450 ^ (Vol 1) 1914 Nag 77 (78) : 10 
Nag L B 32^^(1911) 7 Nag L B 33 (35) (Vol 30) 1943 
Bom 407 (409), 

[7] Where the amendment is directed by the Court 
as the suit as filed was incompetent all previous orders 
made against the defendant stand vacated immediately. 
(Vol 21) 1934 Nag 169 (170). 

20, Appeal — [1] No appeal lies from an order 
granting or refusing an amendment under this rule. 
(1911) 1911 Pun L B No. 216 p. 826 (834 : 1911 Pun 
Be No. 96. 

[See however (Vol 5) 1918 Cal 188 (189).] 

[2] Appellate Court, in an appeal in the suit, will not 
interfere with the discretion of the lower Court in grant- 
ing or refusing amendments. (Vol 3)1916 Cal 605 eOGjiB 
(Vol 20} 1933 Lan 867 (868) * (1909) 1909 Pun Be 
No. 101 p. 494 (497)* (Vol 25) 1938 Lah 270 (272) * 
(Vol 25) 1938 Nag 388 (389) : I L B (1939) Nag 194. 

I3] Objection not taken would be deemed as waived 
and cannot be raised at the stage of appeal. (Vol 4) 
1917 Cal 614 (615). 

[4] Order refusing leave to amend a plaint is an 
interlocutory order and is not appealable under the 
Letters Patent as a '‘judgment^'. (Vol 4) 1917 Mad 350 
(350). 

[5] An order amending the title b^ omitting the 
word “summary” and transferring the case to the short 
cause list is not a “judgment” within Clause 15 of the 
Letters Patent. (Vol 12) 1925 Bom 159 (160). 

[6] Where a plaint amended according to direction 
is returned as being beyond the pecuniary jurisdiction 
of the Court, the order directing amendment can be 
challenged in appeal against order returning the plaint. 
(Vol 23) 1936 Mad 936 (937). 


21. Revision. — [1] An order passed purely under 
0. 6, B. 17 is not open to revision. (Vol 23) 1936 All 686 
(689) : I L B (1937) All 17 (FB). ((Vol 22) 1936 All 353: 
36 Cri L Jour 102 : 57 All 459 and (Vol 22) 1935 All 
651, impliedly overruled.) * (Vol 28) 1941 Oudh 623 
(624)*(Vol 28) 1941 Oudh 87 (88)* (Vol 33) 1946 Sind 
36 (37): I L B (1945) Ear 347, 

[See also (Vol 20) 1933 Bang 49 (50) ; 11 Bang 36 * 
(Vol 22) 1935 Cal 102 (107).] 

[But see (Vol 28) 1941 Nag 289 (290) : I L B (1942) 
Nag 478.] 

Order 6, Rule 18 — Note 1. 

[1] Failure to amend involves merely loss of right to 
amend. (Vol 23) 1936 Pesh 155 (157). 

[2] The Court cannot reject a plaint or dismiss the suit 
under 0. 6, B. 18 but must proceed to try the suit on the 
original plaint. (1913) 1913 Pun L E No. 169, p. 561(562). 

[3] Plaintiff moved an amendment which was gran- 
ted but plaintiff did not amend the plaint accordingly, 
On a contention being raised later on that ground, held, 
that the application for amendment can be read as a 
part of the plaint and that the defendant not taking 
objection at first, waived the objection. (1911) 14 CalL 
Jour 627 (630). 

[4] Application for adding more defendants allowed 
— Amendment not embodied in original plaint till date 
of judgment — After delivery of judgment Judge directing 
ofiScers of Court to carry out amendment — Order 6, 
B. 18 held sufficiently complied with. (Vol 27) 1940 Mad 
641 (645). 

[5] Plaint in previous suit rejected as not amended 
within time allowed for amendment after it was re- 
turned — Such rejection is not bar to fresh suit on the 
same cause of action. (Vol 14) 1927 Lah 83 (83), 

[6] Order of amendment not under 0. 6 but under 
general power of Court — Amendment made after fifteen 
days is not out of time. (Vol 1) 1914 Cal 637 (638)r 
(Case under Chota Nagpur Landlord and Tenant Pro- 
cedure Act). 

ORDER 7, RULE 1--SYNOPSIS. 

1. Scope of the rule. 

2. Name, description and place of residence. 

3. Facts constituting the cause of action. 

4. When cause of action arose. 

5. Facts showing that the Court has jurisdiction. 

6. Relief which the plaintiff claims.-— See 0. 7, R. 7* 

7. Valuation of suit,, 
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(ej the facts constituting the cause of action and when it arose; 

(f) the facts showing that the Court has iurisdiction; 

(cj) the relief which the plaintiff claims; 

(h) where the plaintiff has allowed a set-off or relinquished a portion of his claim, the amount 
so allowed or relinquished; and 

(i) a statement of the value of the subject-matter of the suit for the purposes of jurisdiction 

and of court-fees, so far as the ease admits. 


[1SS2— S. 50; 1877— S. 50; 1859— S. 26; See S. 26 
O. 7 R. 1 (contd,) 

^ 1. Scope of the rule. — [1] The provisions of 

O. 7, E. 1 are imperative. (Vol 12) 1925 Mag 183 (184)'® 
(1896) 18 All 403 (406). (The word ‘‘must’* in the old 
■section was held to be most imperative.) 

[2] All necessary facts mentioned — Form may be 
disregarded. (Vol 14) 1927 Cal 806 (807) (Vol 4) 1917 
Dal 562 (563). (Court should not be bound by any 
technicalities with regard to form of statement of claim 
in plaint.)®(Vol 10) 1923 Lah 475 (476). (Plaint— Facts 
should be set forth.) 

[3] Substance of plaint rather than its wording should 
be looked to. (Vol 18)-1931 Pat 179 (181)'3&(Vol 18) 1931 
Mad 94 (95). 

2. Name, description and place of residence. — 

[1] Where plaint did not contain the ages of the defen- 
dants and the father’s name of a defendant and when 
returned for amendment, it was not represented within 
the time allowed, an order rejecting the plaint was held 
reasonable. (1897) 7 Mad L Jour 81 (83). 

[2] Failure to mention in the title of the plaint the' 
capacity of the defendant but full description of it in 
the plaint does not justify dismissal of the suit. (Vol 4) 
1917 Cal 662 (663). 

[3] ‘The description of the defendant’ includes all 
those titles by which the party is generally known and 
if the plaint does not contain those titles of the party, 
an objection being taken by such party, the plaint should 
be ordered to be amended. (1874) 12 Beng L E 443 
<449) (PC). 

[4] Omission to mention the titles of the defendant 
does not constitute such a misnaming as to justify the 
dismissal of plaint — A person is sufficiently named 
when he is called by names which are indisputably his. 
(1866) 3 Mad H 0 E 31 (32). 

[5] The description of the plaintiff as residing at 
Eoad X in Calcutta or the description of a defendant as 
formerly of X in Calcutta, there being no allegation that 
the plaintiff has been unable to ascertain his residence, is 
not sufficient compliance with this rule. (1879) 4 Cal 
h Eep 366 (370, 371). 

[6] That there was some error as to the description 
of defendant’s place of abode in the plaint is no ground 
for dismissing the suit, (1871) 6 Beng L R (App) 84 (85). 

[7] If the plaintiffs rely upon defendant’s residence 
or place of business, as giving jurisdiction, this must be 
stated in body of plaint — It is not sufficient to state 
these in the cause title because the cause title is not 
covered by the verification of plaint. (Vol 18) 1931 Cal 
458 (461) : 58 Cal 418. 

[8] Suit by shebait — Omission to describe plaintiff 
as a shebait is merely misdescription and can be cured 
by amendment. (Vol 13) 1926 Cal 417 (419). 

[9] Suit by managing member on contract by previ- 
ous manager — Plaintiff must be declared as such. (Vol 3) 
1916 ^at 310 (311) : 1 Pat L Jour 468. 

[But see (Vol 1) 1914 Oudbr 353 (357). (Manager 
suing or sued — He may not be described as such,)] 

3. Facts constituting the cause of action. — 
tl] The plaint should contain in addition to other 
particulars, the facts constituting the cause of action 


and 0. 6 E. 2.] 

and the time when it arose. (Vol 2) 1915 Cal 681 (682): 
42 Gal 85 ^ (Vol 18) 1931 Cal 458 (460) : 58 Cal 418 
®(Vol 5) 1918 Oudh 118 (119). (Plaintiff cannot rely on 
defendant’s written statement.) 

[2] Pro-note — Note payable at specified place — 
Plaint ought to contain a statement that note had been 
presented for payment — Plaintiff not alleging present- 
ment in the plaint — He cannot be allowed to prove it, 
(Vol 22) 1935 Pesh 132 (133). 

[3] In suits for damages for injury done, the nature 
of the injury ought to be set out. (1870) 13 Suth W E 
248 (249). 

[4] Where a plaint in a suit for damages for mali- 
cious prosecution does not contain an allegation that 
the prosecution was made without reasonable or pro- 
bable cause, it should be rejected. (1878) 10 Bom 
H 0 E 182 (186). 

[5] a suit is for recovery^ of money duo in 
respect of past monetary dealings, the particulars of 
loans advanced should be given in the plaint. (Vol 18) 
1931 Cal 458 (460) : 68 Cal 418. 

[6] If the plaintiff in a suit on a mortgage fails to 
prove the mortgage upon which he relied and which he 
alleged in the plaint, he cannot succeed upon the mere 
fact that the defendant admitted that he was a mort- 
gagee of land — No other mortgage can be sought to be 
redeemed in that suit. (1896) 18 All 403 (406, 407). 

[7] Unless the plaintiff in a suit for redemption of * 
mortgage shows in his plaint that prima facie he had 
at the commencement of suit a title and a right to sue 
then subsisting, his plaint would not comply with the 
requirements of this rule. (1889) 11 All 438 (444) (FB), 

[8J Suit for redemption— Decree for redemption can- 
not be passed unless all particulars of the mortgage are 
in plaint. (Vol 18) 1931 Oudh 378 (379) ; 7 Luck 94. 

[9] In a suit by sole surviving partner for the re- 
covery of a partnership debt, the plaint ought to allege 
that the debt sought to be recovered was a partnership 
debt, that the deceased partner had died before the suit 
and that the plaintiff was suing as a sole surviving 
partner for his own benefit and that of the estate. 
(1887) 9 All 486 (492). 

4. When cause of action arose.— [1] Under 0. 7, 
E. 1 (e), Civil P. C., the plaint is to state when the 
cause of action arose. (Vol 3) 1916 Nag 34 (35) : 13 Nag 
L R 16. (In an action of ejectment, it is for the plain- 
tiff to prove a title subsisting at the date of his suit.) 
*(1870) 13 Suth W R 248 (249). 

[2] Plaintiff must state date on which cause of action 
is alleged to have arisen unless it is otherwise ascertain- 
able from statement of facts constituting cause of action. 
(Vol 19) 1932 Cal ?59 (261) : 59 Cal 448. 

[3] The plaintiff cannot be tied down to the date of 
the accrual of the cause of action mentioned in the 
plaint. The Court is entitled to determine the date on 
which the cause of action arose from the facts alleged 
and proved. (Vol 15) 1928 Lah 516 (523) ; 9 Lah 428. 

[4] Burden of proving when cause of action arose, 
e. g., date of pro-note on which suit is based, is on 
plaintiff. (Vol 17) 1930 Mad 742 (744). 

5. Facts showing that the Court has jurisdic- 
tion. — [1] Court concluding that it has jurisdiction — 
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2. ‘Where the plaintiff seeks the recovery of money, the plaint shall state the precise amount 
In momy suits* claimed : 

But where the plaintiff sues for mesne profits, or for an amount which will be found due to 
him on taking unsettled accounts between him and the defendant, the plaint shall state approxi- 
mately the amount sued for. 

[1882~»S. 50; 1877— S. 50; 1859-S. 26; See 0. 20J 

PROVINCIAL AMENDMENTS 

LAHORE 

In the second paragraph, after the word “defendant** hisert “or for moveables in the possession of the defendant, 
or for debts of which the value he cannot, after the exercise of reasonable diligence, estimate** and after the word 
“amount” where it last occurs insert “or value*’, [12-5-1909.] 

N.-W.F.P. 

Same as that of Lahore above. 

3. Where the subject-matter of the suit is immoveable property, the plaint shall contain a 
Where the siibfect- description of the property sufficient to identify it, and, in case such 

matter of the suit is property can be identified by boundaries or numbers in a record of settle- 
immoveaUe proT^erty, ment of survey, the plaint shall specify such boundaries or numbers. 


CALCUTTA 


PROVINCIAL AMENDMENT 


Add at the end the words “and where the area is mentioned, such description shall further state the area 
according to the notation used in the record of settlement or survey, with or without, at the option of the party, 
the same area in terms of the local measures.** 


4. Where the plaintiff sues in a representative character the plaint shall show not only 
When laintiff sues actual existing interest in the subject-matter, but that he 

as repre^ntaUvL^ ^ taken the steps (if any) necessary to enable him to institute a suit 

concerning it. 

[1882— S. 50, para. 4; See S. 92, 0. 1 R. 8, 0. 30, 0* 31.] 


O. 7 R. 1 (contd,) 

Mere absence of assertion in plaint does not oust juris- 
diction. (Vol 21) 1934 Pat 593 (594). 

6. Relief which the plaintiff claims. — See 0. 7, 
R. 7. 

7. Valuation of suit — [1] The valuation fixed is 
for the purpose of determining the Court which has 
jurisdiction to try the suit, (Vol 5) 1918 Mad 998 (1002). 
40 Mad 1 (FB). 

[2] For purposes of 0. 7, the aggregate of the claim 
put forward in the plaint is treated as one suit though 
there may be several causes of action. One plaint is only 
one suit. Jurisdiction depends on amount or value of 
the aggregate subject-matters at the date of institution, 
CVol 5) 1918 Mad 998 (1001) : 40 Mad 1 (F B). 

[3] It is not contemplated by the rule that the sub- 
ject-matter shall be given two values, one purely arbit- 
ary and fanciful for purposes of jurisdiction and one in 
strict conformity to the real value for purposes of court- 
fees. In either case, valuation should conform to reality. 
If a plaint contains a valuation for purposes of jurisdic- 
tion, the same valuation would apply, if it were necessary 
to have a valuation for an ad valorem court-fee. (Vol 13) 
1926 Mad 591 (591). 

[4] A suit for restitution of conjugal rights and pos- 
session of a wife is not one to which any special money 
value can be attached for purposes of jurisdiction. (1891) 
18 Cal 378 (381). 

Order 7, Rule 2 — Note 1. 

[IJ Where the mesne profits have accrued due before 
suit and the plaintiff is in a position to value it even 
approximately, he is bound to state the amount. (Vol 1) 
1914 Cal 868 (860). 

[2] Mesne profits claimed from date of suit — Amount 
cannot be stated by plaintiff. (Vol 10) 1923 Rang 110 
(112) ; 4 Upp Bur Rul 140. 

[3] Valuation will refer to profits before and after 
suit where both are claimed — (Per MulUch (Vol 13) 
1926 Pat 218 (225, 228) ; 5 Pat 361 (FB)* 


Order 7, Rule 3 — Note 1. 

[1] Immovable property — Discrepancy between two 
descriptions — Leading description should prevail. (Vol 31) 
1944 Pat 254 (255) : 23 Pat 145. 

Order 7, Rule 4 — Note 1. 

[1] A plaintifi suing in a representative character 
must set it forth in the plaint and show that he is 
qualified to fill it. (1883) 7 Bom 467 (470, 471)»3&(Vol 12) 
1925 Nag 183 (184). 

[2] Some persons coming forward with representative 
suit without proper representation of community — Court 
cannot adjudicate upon public right. (Vol 5) 1918 Cal 
487 (488). 

[3] An executor derives his title and authority from 
the will of his testator and not from any grant of pro- 
bate. He can institute a suit in the character of executor 
before be proves the will though he cannot obtain a 
decree before probate, (Vol 3) 1916 P 0 202 (204) : 43 
Ind App 113 (P 0), 

[4] So long as compliance with S. 187, Succession Act, 
1865, is prior to decree, the fact that it is after institution 
of suit makes no difference and Court is competent to 
deal with the suit. (Vol 10) 1923 Cal 1 (5) : 50 Cal 49. 

[5] Though it is not necessary to obtain probate or 
letters of administration in case of Muhammadans, stiH 
if the suit is for the recovery of a* debt due to deceased, 
debtor can insist on probate or letters of administration. 
(1884) 8 Bom 241 (255). 

[6] Application in forma yau^eris to recover a debt 
dismissed for want of production of succession certifi- 
cate — Held, the dismissal was wrong. (1893) 16 Mad 
454 (456). 

[7j A probate issued from a native Court is not snfS- 
cient for instituting a suit in British India. (1894) 17 
Mad 14 (16). 

[8] Since the passing of Act 7 [VII] of 1889 (now Act 
39 [XXXIX] of 1925) all that can be insisted on by the 
defendant in a suit where the original plaintiff dies 
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5. The plaint shall show that the defendant is or claims to be interested in the subject- 
BefendanVs interest and matter, and that he is liable to be called upon to answer the plaintiff’s 

liability to he shown, demand. 

[1882— S. 50, para. 5; Gf, 1877— S. 50, cl. 5.] 

6. Where the suit is instituted after the expiration of the period prescribed by the law of 
Grounds of exemption limitation, the plaint shall show the ground upon which exemption from 

from limitaUon law, such law is claimed. 

[1882— S. 50, para. 6; 1859— S. 26.] 


O. 7 R. 4 (contd,) 

that representation shall be complete before the decree. 
(1892) 16 Bom 519 (520). 

[9] Plaintiff or defendant suing or sued in represen- 
tative capacity — It is not necessary that the character 
in which they are sued must appear in the cause-title. 
(Vol 15) 1928 Nag 319 (321) ^ (Vol 6) 1919 Cal 245 
(247) : 46 Cal 877. 

Order 7, Rule 5 — Note 1, 

[1] The rule makes it obligatory that the plaintiff 
should show the interest of the defendant in the subject- 
matter of the suit and his liability to meet the plaintiff’s 
demand. Where the plaint is defective by reason of its 
non-compliance with O. 7, B. 5, the Court is bound to 
call upon the plaintiff to disclose his cause of action 
correctly against each defendant. (Vol 11) 1924 Nag 191 
(193). 

[2] Suit against limited owner on simple money 
debt — No issue raised as to whether it was bmding on 
estate — Whether decree-holder in execution of such 
decree can show that in fact it was binding on estate, 
depends on view taken by Court of frame of suit — 
Plaintiff should so frame his suit as to show clearly 
that he asks for decree against whole estate. (Vol 19) 
1932 Mad 185 (186, 187), 

Order 7, Rule 6 — Note 1. 

[1] It is the duty of the plaintiff to show grounds 
of exemption from the law of limitation in the plaint, 
(Vol 10) 1923 Nag 30 (31)'3&(Vol 20) 1933 Lah 491 (492) 
*(Vol 24) 1937 Mad 826 (828). (Documents relied on to 
save time filed in suit and defendant not prejudiced — 
High Court refused to interfere with decree in plain- 
tiff’s favour.) & (Vol 23) 1936 Mad 545 (546) * (Vol 1) 
1914 Sind 70 (73) : 8 Sind L R 69. 

I8ee also (Vol 6) 1919 All 227 (228). (Suit for 
redemption of mortgage alleged to have been executed 
between 60 years before suit — Plaintiff pleading the 
mortgage within time — Court declining to corJfeider 
acknowledgments relied on by plaintiff on ground that 
they were not specially pleaded in plaint and dismissed 
suit — Held that it was not necessary for plaintiffs 
specially to plead that acknowledgments saved limita- 
tion.)] 

[2] Exemption from limitation should be expressly 
pleaded. (Vol 20) 1933 Mad 675 (677) * (Vol 6) 1919 
Mad 332 (333). (Ground saving limitation must be spe- 
cifically stated.) 

[3] Where the suit as laid down in the plaint was 
yrima facie barred by limitation and where there is no 
reference in plaint to alleged acknowledgments of 
liability by defendant so as to make S. 19, Limitation 
Act, applicable to the 6ase, plaintiffs are not entitled to 
rely upon a ground of exemption which was not con- 
tained in the plaint. (Vol 11) 1924 Lah 702 (706) ® 
(Vol 21) 1934 Lah 753 (756). (Plea resting on ack- 
nowledgments cannot be taken for the first time at the 
stage of argument.) ©(Vol 1) 1914 Lah 337 (338) : 1914 
Pun Be No. 83. (New grounds cannot be raised.) ® 
(Vol 11) 1924 Pat 806 (806). (Specific pleading of 
ground on which exemption from limitation is claimed, 
is necessary for admissibility into evidence, of acknow- 
ledgment under Limitation Act, S. 19.) 


[4] Period of limitation expiring during Court holi- 
days — Plaint presented on re-opening — Suit cannot be 
barred though plaint does not specifically mention ground 
of extension under S. 4, Limitation Act. (Vol 24) 1937 
Pesh 41 (41) ^ (Vol 7) 1920 Nag 200 (202) : 16 Nag 
L B 198. 

[5] Suit filed in time in wrong Court— Return and re- 
presentation to proper Court but beyond time — ^Benefit of 
S. 14, Limitation Act claimed — Non-mention of ground 
of exemption is not fatal to suit. (Vol 10) 1923 

591 (592>(1911) 9 Ind Cas 157 (158) (Mad). (Endorse- 
ment of Court as to dates of receipt and return is sub- 
stantial compliance with provisons of Civil P. C., 0. 7' 
E. 6.) 

[6] It has been held in the undermentioned cases 

that it is enough if the plaint discloses the ground of 
exemption; and the plaintiff is not thereby precluded 
from taking another and an inconsistent ground (not 
disclosed in the plaint) to get over the bar of limitation. 
(1911) 13 Cal L Jour 139 (147) ^ (Vol 9) 1922 230- 

(232) : 2 Lah 13 'f (Vol 8) 1921 Nag 1 (2) ; 17 Nag L B 
209 I® (Vol 28) 1941 Oudh 111 (112). (Plaintiff is not. 
precluded from relying on any other ground of exemp- 
tion specially, when such ground is furnished by an Act 
of Legislature.) 

[See however (1903) 30 Cal 699 (709)J 

[7] The undermentioned oases hold that a new 
ground of exemption from limitation not taken in the* 
plaint cannot be allowed without amendment of plaint. 
(Vol 20) 1933 Mad 874 (876) ^ (Vol 20) 1933 Mad 395* 
(396). 

[8] Ground of exemption not set up in Court below, 
cannot be set up in appeal. (Vol 9) 1922 Lah 39 (40) : 3* 
Lah 233e&(Vol31)1944 Nag 37 (40):ILR (1943)Nag 764. 

(Exemption from limitation not claimed in plaint It 

cannot be claimed for the first time in second appeal.) 

“[9] The plaint must clearly show that the suit is filed 
within time ; but no objection to the frame of suit can 
be entertained on further appeal, when the statements in 
the plaint, properly construed, indicate the time of 
accrual of the cause of action within the period of 
limitation. (1909) 1909 Pun L B No. 82. p. 297, 

[10] An objection that plaintiff did not set out the 
ground of exemption from limitation, will not be 
allowed to be taken in revision in the High Court. 
(Vol 4) 1917 Mad 845 (845). 

[11] Buie 6 does not apply where claim is ap- 
parently not barred. (Vol 1) 1914 Lah 408 (410) : 1914 
Pun Be No. 70>s&(Vol 6) 1919 Lah 20 (21) : 1 Lah 89. 

[12] Debt — Acknowledgment of — Not pleaded in 
plaint — Setting it up in reply to defence of defendant 
is not barred. (Vol 9) 1922 Oudh 135 (137) ; 25 Oudh 
Cas 89. ‘ 

[13] Suit on mortgage brought in time — Mortgagee 
applying for personal decree — Ground of exemption 
stated in application under 0. 34, B. 6 but not in plaint 

, — Law is sufideiently complied with. (Vol* 31) 1944 Mad 
65 (67) : I L B (1944) Mad 572. 

[14] Mortgage deed — Surety making himself per- 
sonally diable for defect in the title of the mortgagor — 
Suit on mortgage — No specific allegation in plaint as 
to when cause of action arose against surety — Held^ it 
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7. Every plaint shall state specifically the relief which the plaintiff claims either simply or in 
Belief to he specifi- the alternative, and it shall not be necessary to ask for general or other 
cally stated, relief which may always be given as the Court may think jnst to the same 

extent as if it had been asked for. And the same rule shall apply to any relief claimed by the 
defendant in his written statement. 

[E. S. 0., O. 20 E. 6.] 


'O. 7 R. 6 (contd,) 

was obligatory on plaintiff to set out circumstances in 
clear and unequivocal terms upon whicli exemption 
was claimed against surety, (1937) 20 Nag L Jour 
42 (45). 

[15] Where, prima facie, suit is barred but for the 
alleged minority of plaintiffs, onus is on plaintiffs to 
prove that suit is within time. (Vol 15) 1928 Lah 
763 (764). 

[16] Onus is on plaintiff to show that acknowledg- 
ment was taken within period of limitation, (Yol 19) 
1932 All 461 (464) : 54 All 506. 

[17] This rule should be construed liberally — Amend- 
ment of plaint to state grounds of exemptions from law 
of limitation should be allowed. (Vol 5) 1918 Lah 220 
<220) : 1918 Pun Ee No. 102. 

[18] Exemption of limitation not pleaded cannot be 
allowed — Oral statement by pleader that plaintiffs 
relied on debtor’s admission before Debt Conciliation 
Board as SQ^ving limitation is not proper procedure — 
This technical defect can however be removed by allow- 
ing amendment. (Vol 31) 1944 Nog 247 (249) : I L R 
(1944) Nag 244. 

ORDER 7, RULE 7 SYNOPSIS. 

1, Relief. 

'2. General or other relief. 

3, Alternative relief, 

4. Events happening after suit. 

1, Relief, — [1] The word “relief” is not synonym" 
-ous with “cause of action.” Relief means a remedy 
which a Court may afford in regard to some wrong or 
injury while a cause of action includes all reliefs covered 
by the facts on the strength of which a plaintiff comes 
to Court. (1883) 5 AU 345 (359) (F B). 

[2] Relief is to be gathered from allegations in plaint 
as a whole. (Vol 18) 1931 Nag 198 (200) ; 27 Nag L E 
:299««(1911) 11 Ind Cas 882 (884) (Gal). (Plaint in form 
foie oonfirmat^n of possession but in substance prayer 
for possession’ — Latter relief can be given.) * (Vol I8) 
1931 Mad 94 (95). 

[3] A plaintiff cannot be entitled to relief upon facts 
and documents not stated or referred to by him in the 
pleadings. (1867) 11 Moo Ind App 468 (474) (P C) * 
rVol 27) 1940 P C 3 (7) : I L R (1940) Ear P 0 15 (P C). 
(Relief claimed solely on ground that defendant worked 
.coal under particular portion of land^ Defendant found 
to have taken small quantity of coal from different 
portions — Plaint not amended to include relief in this 
respect— Claim not allow6d.)>J<(Vol 2) 1915 Mad 74 (75), 
(Claim not set up in pleadings or even in grounds of first 
appeal— No relief.) *5(701 4) 1917 Pat 42 (43) ; 2 Pat L 
Jour 698. (Suit on usufructuary mortgage either for 
•mortgage decree or for possession — Appellate Court 
.granting usufract for period of dispossession— HeZi, the 
relief not 'having been prayed for, could not be given.)* 
(1910) 5 Low Bur Rul 192 (194). (Decree cannot be 
given on a cause of action not put forth in the suit, 
'Which is based on a different cause of action.) 

ISee (Yol 4), 1917 Mad 543 (546). (Plaint not properly 
setting out relief prayed for but defendant aware of 
what is in issue — Court will grant relief for which party 
is entitled.)] ^ ^ 

[4] But relief can be granted where the substantial 
matters which constitute the title of all the parties are 


touched in the issues and have been fully put in evi- 
dence. (1899) 21 All 53 (69) : 25 Ind App 196 (P 0) * 
(Vol 28) 1941 P 0 51 (55) (P C). (Suit not one for 
administration, subject-matter being only a portion of 
the estate of the deceased — Yet the shares of plaintiff’s 
children were ascertained and declared.) 

[5] Matter not strictly covered by pleadings and 
issues — ^In the absence of respondents, Privy Council will 
not determine it even though there was enough material 
on record to arrive at a decision. (Vol 28) 1941 P C 86 
(88) : 69 Ind App 64 : I L B (1942) Bom 76 ; I L R 
(1941) Ear P C 134 (P C)*(Vol 25) 1938 Lah 296 (299) 
(S B). (Plaintiff not proving facts constituting his cause 
of action. The suit should not be decreed on proof of 
different facts which the defendant had no opportunity 
to controvert.) * (Vol 7) 1920 Pat 195 (196). (Where 
plaintiff claims a right of easement and fails to esta- 
blish it, it is not open to the Court to create a new case 
for him and to give him relief on the basis of a natural 
right which is not specifically claimed in the plaint.) 

[6] Where the claim is substantiated the fact that 
relief was claimed on a different ground will not disen- 
title the plaintiff to relief. (Vol 6) 1918 Cal 802 (803). 
(If the plaintiff's claim to goods sold and delivered is 
substantiated, the mere fact that the adjustment of 
account set out in his plaint is not proved, is not a pro- ‘ 
per ground for dismissing the* suit when it is based 
upon goods sold.) 

[7] A party claiming a larger relief ought not to be 
denied relief which can properly be granted, unless the 
ground on which the lesser relief can be granted is 
inconsistent with the case of the plaintiff as set out in 
the pleadings or would lead to the determination of the 
issues which would embarrass the defendants or neces- 
sitate the addition of parties or unless the claim of the 
plaintiffjis unconscionable and the Court is unwilling to 
stretch a point in his favour. (Vol 5) 1918 Mad 300 (307) 
*(Vol2) 1915 All 116 (117, 118)*(Vol 3) 1916 Cal 547 
(548.) (Suit on pro-note— Finding that shorter sum than 
mentioned in pro-note actually advanced— Suit should 
not he dismissed but decreed for the amount found 
due.)* (1866) 5 Suth W R 127 (128). (Suit for mesne 
profits.)* (Vol 6) 1919 Lah 339 (341); 1919 Pun Re 
No, 13. (An exaggerated claim is no ground for refusi^ 
ing a person the rights which he is found entitled to.)* 
(1913) 24 Mad L Jour 561 (662). (Suit for dissolution 
of partnership and ascertainment of plaintiff’s share— 
Defendant admitting a certain sum— Decree for admit- 
ted amount can be giv^.)* (1913) 21 Ind Cas 724 (73^ 
(Mad). (In a suit for ejectment, a plaintiff can, if found * 
entitled, be decreed a share of part of property even 
if no alternative ease be set up.)*(1900) 10 Mad L Jo-iir 
242 (244). (Where a plaintiff’s claim is for partition, a 
claim to redeem cannot be granted in such a suit, for 
it would amount to changing the character of the suit.) 
*(yol 4) 1917 Nag 31 (32). (Plaintiff is always entitM 
to lesser relief of the same kind as he has asked for,)* 
(Vol 18) 1931 Oudh 400 (401) * (Vol 10) 1923 Sind 6 

(8): 16 Sind L B 112 (FB). 

[8] Suit by mortgagee for recovery of debt and ip 
default of payinent, for foreclosure and possession — 

Mortgagee found not entitled to possession That oir* ■ 

cumstanoe h^d did not aBeot his right to sue for iport* 
gbge money and to obtain a decree for sale. (1908) ^7 
Bom 600 (603, 604). 
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O. 7 R. 7 (contd,) 

2. General or other relief. — [1] Where all the 
.material circumstances in the case ha*ve been included 
in the plaint -.but the relief claimed is inappropriate or 
nsufficient or not the proper one, the Court has always 
' he power to grant the appropriate relief. (1905) 27 All 
B25 (381): 32 Ind App 123 (PC)>J« (Vol 16) 1929 All 
ooD (555) (Suit property transferred by Hindu widow 
without necessity — Prayerf or declaration that transfer 
was void beyond life-time of widow not made in suit 
for possession — Declaration can be given.) 6& (Vol 14) 
1927 Bom 125 (127). (Plaintiff praying for payment to 
himself — Under 0. 7, E. 7 payment can be decreed to 
plaintiff and defendant partner.)'$< (Vol 10) 1923 Lah 
422 (423). (Declaratory decree can be passed in a suit 
for possession.)5« (Vol 13) 1926 Lah 417 (418)>5‘ (Vol 17) 
1930 Nag 92 (94): 26 Nag L. B 94© (Vol 5) 1918 Nag 
177 (177.) (Suit as framed one for ejectment — In a 
proper case decree for redem];>tion of mortgage can be 
passed.) © (Vol 30) 1943 Oudh 368 (378): 19 Luck 163. 
(Suit by officer for his reinstatement on ground of 
order of dismissal being void — General prayer for relief — 
Court held could grant decree for salary withheld.) ©(Vol 
17) 1930 Pat 71 (74)© (Vol 10) 1923 Pat 386 (390). 
t Belief not asked for — Facts pleaded in plaint which 
would cover the relief — Court can grant the relief.) (Vol 
3) 1916 Pat 94 (95). (Suit for khas possession— Posses- 
■nion found cannot be given till expiry of term— Declara- 
tion of title and right to possession can be given.) 

[See however (Vol 4) 1917 Oudh 406 (410)]. 

[2] Future interest can be awarded though not speci- 
fically asked for in the plaint. (Vol 8) 1921 Lah 125 
,(126): 2 Lah 256. 

[3] When a person is found entitled only to joint 
possession though he has sued for exclusive possession, 
he may be given the former. (1909) 5 Nag L E 105 
(106)© (1909) 10 Cal L Jour 213 (215) (FB)© (Vol 1) 
1914 Mad 128 (130) : 38 Mad 1036. 

[4] Suit for possession by partition — Property found ^ 
impartible — Declaratory decree not asked for — Joint 
possession may be decreed. (Vol 8) 1921 All 106 (107) : 
43 All 318. 

[5] In a suit for sale of mortgaged property the 
Court may pass a personal decree against the mortga- 
gor defendant provided the personal remedy is not barred 
by limitation. (1902) 24 All 456 (457) © (1910) 34 Bom 
540 (545) © (1906) 29 Mad 491 (495). 

[6] Suit for money against members of partnership 
— Personal decree though not specifically asked for, held 
may be granted. (Vol 29) 1942 Pat 204 (208) :20 Pat 811. 

[7] Accounts can be directed to be taken, although 
there was no prayer in the plaint to that effect but 
only a general prayer. (Vol 6) 1919 Cal 296 (304). 

[8] Claim to judicial separation is not general relief 
— In suit for divorce no prayer for judicial separation 
made nor plaint amended — 0. 7, R. 7 does not apply. 
(Vol 25) 1938 Bom 65 (67). 

[9] Reliefs not prayed for can be granted provided 
they are based on facts stated in the plaint and are not 
inconsistent with the case set up by the plaintiff. (Vol 8) 
1921 Fat 14 (17) : 6 Pat L Jour 190 © (1913) 17 Cal 
W N 427 (428). (Relief on a wholly different basis not 
to be given.)© (Vol 20) 1933 Lah 267 (268) © (Vol 16) 
1929 Lah 126 (127). (Relief granted should not go 
beyond the scope of suit.) © (Vol 4) 1917 Oudh 221 
1229). (Suit to enforce transfer — Recovery of considera- 
tion money as damages will not be allowed if the suit 
fails.) © (i911) 11 Ind Gas 863 (864) (Low Bur). (In a 
suit for rent, a decree for damages for use and occupation 
will not be given unless specifically asked in the plaint.)] 

[See also (1904) 28 Bom 153 (160).] 

[10] A portion of purchase money not having been 
paid to the vendor by the vendee, the Court can grant 


a decree for the amount in a suit by the vendor to can- 
cel sale deed and recover properties on the ground of 
failure of consideration. (1910) 8 Mad L Tim 433 (434)* 

[11] A suit for a share of inheritance must be treated 
as an administration suit, though not brought in that 
form and a decree should be passed on the lines of the 
model decrees in Appendix D Forms 17 and 20, Civil 
P. C. (Vol 4) 1917 Low Bur 3 (4). 

[12] A prayer ‘‘for any other relief’* may cover any 
other relief arising out of the same cause of action but 
not one arising under a different cause of action. (1912) 
1912 Pun L R No 92, p. 277 (278). 

[13] Relief granted should not be of an entirely dif- 
ferent description from the relief claimed in the plaint. 
(Vol 3) 1916 Cal 829 (833, 837) : 43 Cal 743 (F B). 
© (1837-41) 2 Moo Ind App 353 (389, 390) (P C). (Relief 
of a different description can be given if such a relief 
can be sustained by the allegations in the plaint.) © 
(Vol 11) 1924 Lah 324 (325). 

[14] Plaintiff claiming decree for money found due 
from the defendants in taking accounts — Decree declar- 
ing plaintiff’s right to share of the money with the de- 
fendant cannot be passed — Nor can decree be passed 
against defendants against whom no relief was claimed. 
(Vol 24) 1937 Oudh 484 (487) : 13 Luck 584. 

[15] Plaintiff suing for partition of certain property 
can be given a decree for ejectment if the plaintiff in 
effect asks for that relief and the defendant had not 
been taken by surprise. (Vol 6) 1919 Sind 98 (99, 100) : 
13 Sind L R 159. 

3. Alternative relief. — [1] A person may rely 
upon one set of facts if he can succeed in proving them 
and he may rely upon another set of facts if he can 
succeed in proving them. (1887) 35 Ch D 492 (499)© 
(Vol 1) 1914 All 271 (272) : 36 All 476. (Suit should not 
be dismissed as being for inconsistent relief). 

[2] Plaintiff may from the beginning put forward 
an alternative case (1872) 9 Bom H 0 R 1 (6) (FB)© 
(Vol 4) 1917 Nag 31 (32). (Plaintiff is always entitled 
to lesser relief of same kind as he has asked for). 

[3] It is open to a plaintiff to ask for relief in the 
alternative dependent upon what might be found by the 
Court to be true facts of the case (Vol 11) 1924 Nag 
401 (403). 

[4j In a suit on a negotiable instrument, relief on the 
strength of the original consideration could be granted 
if prayed for in the alternative (Vol 5) 1918 P 0 146 
(146) : 46 Oal 663 : 46 Ind App 33 (PC)© (1900) 24 
Bom 360 (302)© (1878) 3 Cal 314 (315). (Unstamped 
promissory note.)© (1912) 8 Nag L B 7 (8). (Unstamped 
hundi.)© (Vol 15) 1928 Pat 426 (427) ; 7 Pat 845. 
(Unstamped promissory note.)© (Vol 18) 1931 Rang 
139 (142) : 9 Bang 56. (Insufficiently stamped pro-note). 

[5] Where all the facts supporting alternative claim 
are stated in the plaint, the mere fact that no alterna- 
tive relief is claimed will not bar the granting of the re- 
lief. (Vol 19) 1932 Nag 23 (26) : 27 Nag L R 327© 
(Vol 33) 1946 Nag 112 (114) : I L B (1946) Nag 21. 

[6] A prayer for alternative relief does not mean 
that his original relief is waived. (Vol 1) 1914 Lah 204 
(206) : 1915 Pun Be No 4. 

[7] The fact that the pleadings subsequent to the 
filing of the plaint, and the evidence in tl^ case, dis- 
closed facts at variance with the plaint, does not disen- 
title the plaintiff to relief if both parties perfectly well 
understood the point in dispute. (Vol 1) 1914 All 479 
(4^81). 

[8] If a plaintiff asks for “the following reliefs and 
such other relief as the Court may find just and proper to 
grant” and follows this up with several prayers without 
any disjunctive adverb, the presumption is that they 
are intended to be cumulative and not alternative. 
(1910) 1910 Pun L R No. 213 p, 615 (652). 


IM. 58. 
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8 . Where the plaintiff seeks relief in respect of several distinct claims or causes- of action 
Belief foimded on founded upon separate and distinct grounds, they shall be stated; as far as 
separate grounds, may be separately and distinctly. 

[R. S. 0., O. 20 R. 7; See 0. 1, Rr. 1 to 7 and 0. 2, Rr, 1 to 6.] 


9, (l) The plaintiff shall endorse on the plaint, or annex thereto, a list of the documents 
Procedure of admit- (if any) which he has produced along with it; and, if the plaint is admitted, 
ting pla%nt shall present as many copies on iDlain paper of the plaint as there are defen-* 

dants, unless the jjourt by reason of the length of the plaint or the number of the defendants, or 
for any other sufficient reason, loermits him to present a like number of 
concise statements of the nature of the claim made, or of the relief claimed 
in the suit, in which case he shall present such statements. 

(2) Where the plaintiff sues, or the defendant or any of the defendants is sued, in a 
representative capacity, such statements shall show in what capacity the plaintiff or defendant 
sues or is sued. 


Concise statements. 


(S) The plaintiff may, by leave of the Court, amend such statements so as to make them 
correspond with the plaint. 

(4) The chief ministerial officer of the Court shall sign such list and copies or statements if, 
on examination, he finds them to be correct. 

[1SS2— S. 58; 1877— S. 58; See 0. 7, Rr. 4 and 5.] 


Provincial Amendments 

ALLAHABAD 

(a) jE^or the semicolon after “it” in clause (1), suhstituie a full stop and delete the rest of this clause as. 
V 7 ell as clauses (2) and (3); and 

(b) Be-numher clause (4) as clause (2), deleting the words “or statements” therein. 


O. 7 R. 7 (contd,) 

[9] Claim for alternative reliefs — Decree not granting 
either relief hut granting some other relief — Plaintiff 
can appeal. (Vol 33) 1946 Pat 231 (234) : 25 Pat 1. 

4. Events happening after suit [1] Theordinary 

rule is that the rights of xmrties must be determined as 
at the date of the action and not on the basis of rights 
which accrued to them after the institution of the suit. 
(Vol 17) 1930 Nag 173 (173, 176) : 26 Nag L B 2QB^ 
(Vol 4) 1917 Cal 716 (719) ; 44 Cal 47. 

[2] But where it is shown that the relief claimed has, 
by reason of subsequent change of circumstances, be- 
come inappropriate or that it is necessary to have the 
decision of the Court on the altered circumstances in 
order to shorten litigation or to do complete justice be- 
tween the parties, the Court may depart from theordinary 
raje. (1907) 6 Cal L Jour 74 (78)5<(Vol 2) 1915 Lah 169 
(169). (Suit for possession of entire property based on 
sale cancelled by both parties — Subsequent sale of part 
of property upon which claim is not based — Court can 
grant a decree for that part.) ‘SB (Vol 24) 1937 Mad 200 
(207, 208). (Compromise of suit brought to knowledge 
of Court — Court is bound to raise and try issue regarding 
it.)* (Vol 27) 1940 Mad 412 (415).. (fcght to sue de- 
volving jointly on two persons— Only one of them bring- 
ing action — Death of other person pendente lite before 
trial — Court cannot refuse decree to plaintiff under 
0. 1, R. 9)* (Vol 11) 1924 Nag 204 (207). (Relief refused 
on basis of subsequent events). 

[See also (Vol IT) 1930 Bom 554 (537) : 54 Bom 902. 
(Events subsequent to filing of suit or appeal can be 
considered This applies even to second appeal).] 

[3] Suit premature but cause of action during pen- 
dency of suit — Held decree might be given. (Vol 10) 
1923 Lah 590 (591). 

[4] Alteration in case law during pendency of appeal 
before High Court — Plaintiff placed in embarrassing 

position — Dismissal of suit entailing risk of injustice 

Held amendment of plaint raising new issues and new 
arguments should be allowed. (Vol 28) 1941 P C 85 (88): 
I L R (1941) Ear P C 134 : I L R (1942) Bom 75 ; 69 
InaApp64(PO). 


[5] Amendment in the light of subsequent event 
should not be allowed when the ifiainfiff *s suit would be 
wholly displaced and the fresh suit will be barred by 
limitation. Nor should it be allowed in Appellate Court 
to deprive the successful party of his benefit under the 
decision by the trial Court. (Vol 31) 1944 Lah 3X9 (320, 
321) : ILR (1944) Lah 443 (FB)*(Vol 32) 1945 Pat 87 
(92) : 23 Pat 308. (Plaintiff’s claim to certain property 
as her father’s heir negatived by trial Court — Pending 
appeal one of defendants dying and plaintiff becoming 
entitled to share in suit property as her heir— Plaintiff’s 
fresh rights held could not be declared in suit as brought.)) 

[6] A plaintiff cannot rely upon the pleas in the 
written statement for making out a cause of action, but 
must show in bis plaint, that a cause of action accrued 
to him prior to suit. (Vol 3) 1918 Oadh 118 (119). 

Order 7, Rule 8 — Note 1. 

[1] Either party to a litigation may in a proper case- 
include in his pleadings two or more inconsistent sets 
of mtlterial facts and claim relief thereunder in the- 
alternative, but whenever such alternative eases are 
alleged, the facts belonging to them respectively should 
not be mixed up but should be stated separately so as to- 
show on what facts each alternative relief is claimed. 
(Vol 7) 1920 Cal 93 (95). 

[2] Plaintiff claiming property by ownership as suc- 
cessor to person in mahantship and in reply to defen- 
dant’s written statement pleading that he was entitled, 
even if not owner, to its management. Case falls under 
0. 7,R. 8 as he has two distinct claims, founded on sepa- 
rate and distinct grounds. (Vol 16) 1929 Nag 347 (347). 

[3] Where a plaintiff alleges fraud and also allege-^ other 
facts necessary to establish bis title independently of 
the question of fraud, he is entitled to a decree on propf 
of the latter facts even if he fails to establish the allegar 
lion of fraud. (1911) 9 Ind Gas 429 (431) (Oadh). 

[4] See also under O. 6, B, 2 and O, 7, B. 7. 

Order 7, Rule 9 — Note 1. 

[1] This rule relates to the x^rooedure when a plain# 
is admitted. (Vol 28) 1941 Oudh 80 (31).{Order “register” 
on plaint is not order of admission necessitating Court 
to grant time for payment of deficient court-fee.) 
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CALCUTTA 

Cancel clause (1) and suhstiMe therefor the following : 

“(1) The plaintiff shall endorse on the plaint, or annex thereto, a list of the documents (if an.y) -which he 
has xu’odueed along with it. 

(lA) The plaintiff shall present with his plaint ; 

(i) as many copies on plain paper of the plaint as there are defendants, unless the Court by reason of the 

length of the plaint or the number of the defendants, or for any other sufficient reason, permits him 
to present a like number of concise statements of the nature of the claim made, or of the relief 
claimed in the suit, in which case he shall present such statements ; , 

(ii) draft ioims of summons and fees for the service thereof.” [As amended on 3-2-1933.] 

MADRAS 

After the word "and” occurring in clause (1) delete the comma and the five words following, viz., "if the 
plaint is admitted" and insert the expression "along with the plaint” after tlic words "shall present,” 

[R. 0. C. Ho. 1810 of 1926.] 

NAGPUR 

Suhshtiite the following for Rule 9. 

"9. (1) The plaintiff shall endorse on the plaint or annex thereto a list of the documents (if any) which he 
has produced along with it, 

(2) The chief ministerial officer of the Court shall sign such list and the copies of the plaint presented under 
Rule 1 of Order 4, if, on examination, he finds them to be correct.” [29-6-1943 ] 

OUDH 

In sub-rule (1) for the words "and, if the plaint is admitted, shall present,” subshtuie the words "and shall, 

at the same time, present.” Also delete the words "unless the Court present such statements”, as well as 

sub-rules (2) and (3), and re-number sub-rule (4) as sub-rule (2) deleting the words "or statements.” 

SIND 

Snbsiitiit i the following for sub-rule (1). 

"9. (1) The plaintiff shall endorse^on the plaint, 'or annex thereto, a list of the documents (if any) which he 
has produced along with it, and shall present along with the plaint as many copies of it on plain paper as there 
are defendants; on application made the Court may by reason of the length of the plaint or the number of the 
defendants, or for any other sufficient reason accept instead a like number of concise statements of the nature of 
the claim made, or of the relief claimed in the suit, presented along with the plaint,” 

HQ. (1) The plaint shall at any stage of the suit be returned to be presented to the Court in 
Eeturn of plaint, which the suit should have been instituted. 

(2) On returning a plaint the Judge shall endorse thereon the date of its presentation and 
Procedure on returning plaint, return, the name of the party presenting it, and a brief statement 
of the reasons for returning it. 

[1872— S. 57 ; 1877— S. 57 ; 1859— S. 30 ; See S. 21.] 

[a] Applied to suits for recovery of rent under the Chota Nagpur Tenancy Act, 1908 (Beug. VI [6] of 1908)» 

S. 265. 


ORDER 7, RULE 10— SYNOPSIS. 

1. Scope. 

2. "At any stage of the suit.” 

3. Return of plaint by or to Small Cause Court. 

4. Return of plaint by Civil Court to Revenue 
Court and vice versa. 

5. Return of applications. 

6. Case in which suit should not have been insti- 
tuted. 

7. Court-fee 

8. Limitation. 

9. Chartered High Courts. 

10. Appeal. 

11. Revision. 

1, Scope. — [1] Order 7, Rule 10, applies when 
the suit as originally framed was wrongly instituted. 
(Vol 7) 1920 Nag 47 (49)68 (Vol 13) 1926 All 747 (747). 
(Plaint although mistaken determines jurisdiction in the 
absence of mala fides.)^ (Vol 28) 1941 Bom 69 (71) : 
I L R (1941) Bom 153. (Order 7, Rule 10 has no appli- 
cation when the suit was properly instituted in the 
first instance.)'$‘ (Vol 9) 1922 Bom 152 (154) : 46 Bom 
229. (Suit not instituted in wrong Court — Rule does not 
apply .)»$• (Vol 14) 1927 Cal 711 (712). (Nature of pro- 
ceedings should be decided with reference to the plaint 


or application. j*!* (Vol 16) 1929 Lah 107 (109). (Suit 
for accounts within jurisdiction of Court — On taking 
accounts amount exceeding Court’s jurisdiction — Yet 
preliminary decree not void.)ff' (Vol 15) 1928 Lah 484 
(486). (Order 7, Rule 10 does not apply to cases where 
a Court originally had jurisdiction to try the suit but 
discovers at the time of passing the decree that it has 
no pecuniary jurisdiction.)6& (Vol 13) 1926 Mad 339 
(340). (Defendant objecting that plaintiff’s claim is 
purposely overvalued by including item without any 
title — Court cannot investigate and decide the issue 
for considering whether it has jurisdiction.l'S (Vol 27) 
1940 Nag 331 (333): I L R (1941) Nag 96. (Words "the 
plaint” in 0. 7, B. 10, mean the plaint as originally 
presented.)!® (Vol 4) 1917 Pat 384 (334) : 2 Pat L Jour 
394. (Question of jurisdiction in issue— Plaint alone 
should be sonsidered.)® (1914) 7 Low Bur Rui 20 (22). 
(It is the nature of suit as brought and not nature of 
the defence, that determines the jurisdiction.)® (Vol 31) 
1944 Sind 98 (100) : I-L R (1944) Ear 491. (State at 
time of institution is test of jurisdiction— Plaintiff found 
not entitled to relief during trial — Plaint need not be 
returned )® (Vol 20) 1933 Sind 296 (298) (Do.)® (Vol 17) 
1930 Sind 252 (253). (Buie 10 does not apply when it 
is found at trial, whether on admissions made by parties 
or evidence led by them, that relief which plaintiff is 
entitled to is different from that originally claimed in 
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suit Court should either proceed with suit or allow with- 

drawal.)'3&(1912)1912 Pim WE No. 221 p. 585 (537) ; 1912 
Pun Ee No. 96. 

[2] Where a Court decides that it has no juris- 

diction, it cannot proceed to decide any point other 
than that of jurisdiction and no finding by it that a 
certain amount was due by one party to the other could 
be treated as on the merits in the Court to 

which the plaint had been ordered to be re-presented. 
11912) 1912 Pun W E No. 221, p. 585 (587) : 1912 Pun 
EeNo. 96. 

[3] The provisions of E. 10 (1) of 0. 7 are suffi- 
ciently wide to cover a ease in which by operation of 
legislation the situation arises, even after £i suit has been 
instituted, that it should have been instituted in another 
Court. (Vol 25) 1938 Oudh 224 (225). 

[4] Jurisdiction — Aggregate claim must be regarded 
as one suit —Plaint containing several causes of action 

There is only one suit and jurisdiction depends on 

value of aggregate subject-matter — Court cannot ad- 
judicate upon portion and return other for adjudication 
by another Court* (Vol 5) 1918 Mad 998 (1001) ; 40 
Mad 1 (P B). 

[5] Plaint containing a claim within jurisdiction and 
one outside jurisdiction — Portion relating to latter can 
be treated as a distinct plaint. (Vol 8) 1921 All 193 (193). 

[6] Abandonment of claim pending suit is not retro- 
spective so as to vitiate the original institution of the 
suit and attract the operation of 0. 7 E. 10. (Vol 7) 
1920 Nag 47 (49). 

[7] Order returning plaint should be for presentation 
to proper Court and not for presentation to particular 
Court* (Vol 29) 1942 Eang 10 (10, 11), 

[8] Eelurn of plaint cannot be made on the ground 
that it would bo more advantageous to one of the 
parties to do so. (Vol 14) 1927 Cal 87 (88) © (1905) 32 
Cal 146 (151). 

[9] When a Court returned the plaint to be filed into 
another Court merely because it was of opinion that 
it was just possible that the case may be outside its 
jurisdiction, it was held that the Court had no jurisdic- 
tion to act under 0. 7, E. 10 as it had come to no de- 
finite finding that it had no jurisdiction, (Vol 16) 1929 
Lah 248 (249). 

[10] When a Court finds that it has no jurisdiction 
to entertain the suit it should return the plaint for 
presentation to proper Court under 0 7 E. 10 and not 
dismiss the suit. (Vol 18) 1931 AH 664 (665) * (Vol 29) 
1942 All ISO (133) ; I L E (1942) All 129 * (Vol 22) 
1935 AH 157 (160). (It is not necessary that defendant 
should state that relief has been over-valued to oust 
jurisdiction of one Court.) ^ (1882) 8 Cal 834 (836) 
(Vol 27) 1940 Lah 171 (172) •£ (1935) 153 Ind Cas 53 
^54) (Lah) (Vol IS) 1931 Mad 69 (70) * (Vol 17) 
1930 Mad 699 (699) ® (Vol 20) 1933 Nag 82 (83, 84) ; 
29 Nag LB 116 ^ (Vol 12) 1925 Oudh 735 (736). 
(Court finding that it has no jurisdiction to try suit — 
Court cannot try suit on merits but should return it for 
presentation to proper Court .)'$' (Vol 29) 1942 Pat 1 
(3, 16) : 21 Pat 1 (PB). (Eevenue Court bolding that it 

Imd no jurisdiction — Dismissal of suit is improper 

Plaint should be returned for presentation to proper 
Court.) 4* (Vol 14) 1927 Pat 254 (255) : 6 Pat 358. 

[But see (Vol 3) 1916 Oudh 229 (230): 18 Oudh Cas 
364.] 

[11] Transfer of parties as plaintiffs raising value of 
subjeet-mHtter higher than Court’s jurisdiction — Court 
should transfer parties and return the plaint. (Vol 13) 
1926 Pat 28 (29). 

[12] Suit for declaration that award is not binding 
on plaintiff falls under S, 42, Specific Belief Act and not 
under S. 14 , Arbitration Act, (1899), and as such can be 


filed in Sub- Judge’s Court and not in the District Judge’s 
Court only. (Vol 9) 1922 Lah 26 (26). 

[13] On correct valuation of plaint, suit beyond 
jurisdiction of Court — Court must return plaint for 
presentation to proper Court and should not ask plain- 
tiff to amend valuation with a view to direct him to 
pay additional court-fee and then to return plaint. 
(Vol 18) 1931 Mad 67 (69). 

[14] Question of valuation and jurisdiction should 
be tried first — Court found to have no jurisdiction — 
Order requiring additional court-fee is wrong — Court 
must return plaint. (Vol 20) 1933 Nag 312 (313): 29 Nag 
L R 367. 

[15] Plaint on face of it triable by Court — Other 
side challenging allegations in plaint — Plaintiff sticking 
to his allegations — Court trying ease and finding 
plaintiff’s allegations to be false — Case is decided on 
merits and must be dismissed — No question of return 
of plaint under O. 7, E 10 arises. (Vol 27) 1940 Nag 
331 (333) ; I L E (1941) Nag 96 ^ (Vol 25) 1938 AH 
39 (41, 42). (Court has to see plaint and determine if 
it has jurisdiction — On defence pleadings. Court com- 
ing to decision that it has no jurisdiction — Suit 
should be dismissed and not returned for proper pre- 
sentation.) i3&(Vol 24) 1937 Oudh 183 (184):13 Luck 18. 
(Jurisdiction found to be barred on findings arrived at 
by Court Dismissal of suit is proper.) 

[16] Suit ordinarily to be filed in Munsif’s Court 
filed in Subordinate Judge’s Court — Subordinate Judge 
having jurisdiction to entertain suit — Evidence closed 
and arguments being heard — Objection as to Court 
raised — Subordinate Judge should deliver judgment 
and not direct plaint to be returned to Munsif’s Court, 
(Vol 21) 1934 Cal 524 (625). 

[17] Court holding plaintiff's case untrue — Pro- 
cedure is to dismiss the suit and not return the plaint, 
(Vol 13) 192C All 58 (59) : 48 All 168. 

[18] shit of small cause nature — Defendant pleading 
partnership — Small Cause Judge finding that there 
Tvas partnership dismissing suit — Plaint need not 
have been returned. (Vol 16) 1929 All 907 (907). 

[19] A suit was filed at C against defendant residing 
at B for rendition of accounts on allegation that there 
was contract between the parties that accounts should be 
rendered at 0, Neither allegation as to agreement nor 
facts which gave plaintiff any right to relief claimed 
either at C or elsewhere were established on evidence, 
JETeZd that Court at G was competent to dismiss the suit 
and need not return the plaint for presentation to some 
Court at D. (Vol 20) 1933 AH 745 (746). 

^ [20] Where some causes of action are within jurisdic- 
tion and some without, the Court can strike out from 
the plaint those that are outside the jurisdiction and 
retain the j-laint* It cannot return plaint, for presenta- 
tion to proper Court, comprising causes of action beyond 
its jurisdiction. (Vol 13) 1926 Bom 283 (283, 284). 

[21] Eeturn of plaint .ordered — Plaintiff willing to 
drop piirt of his claim to bring the case within Court’s 
jurisdiction — Court can allow plaintiff to do so. (Vol 
13) 1926 Mad 133 (134). 

[22] Suit for partition — Preliminary decree passed 
— At final decree suit discovered to be under- valued and 
beyond pecuniary limits — Preliminary decree cannot 
be declared nullity and plaint cannot be returned for 
proper presentation, (Vol 17) 1930 Cal 147 (147;. 

[2.3]^ When the landlord sues an occupancy tenant 
in a Civil Court for possession and declaration that the 
mortgage effected by him of his holding is invalid, the 
Court should not return the plaint for presentation to 
the proper Court. It can grant the declaratoiy relief 
though it cannot grant the possessoiw relief • (Vol 4) 1917 
Oudh 49 (50J. 
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O. 7 R. 10 (contd,) 

[24] When a Court discovering that the subject-matter 
of the suit is beyond its jurisdiction it cannot allow 
withdrawal of the suit under 0. 23, R. 1 but should 
return the plaint under O. 7, B. 10 for presentation to 
proper Court. {Vol 6) 1919 Had 1071 (1075) : 41 Mad 
701. 

[25] Plaint returned — Vakalatnama should also be 
returned with it. (Yol 10) 1923 Nag 182 (183) ; 19 Nag 
L B 36. 

[26] Suit under S. 92 — Claim for possession included 
— Plaint should not be returned. (Yol 12) 1925 All 683 
(684) : 47 All 770. 

[27] Court directing plaint to be presented to proper 
Court can order plaintiS to pay costs of other side — But 
it cannot make payment of costs condition precedent to 
filing of suit in proper Court. (Vol 29) 1942 Mad 35 (35). 

[28] Plaint returned for presentation to proper Court 
can after amendment be represented to same Court, 
(Yol 18) 1931 Mad 8 (9) 

[29] Plaint filed in Court — Jurisdiction of Court to 
entertain it challenged — Application by x>laintifE to 
amend plaint — Court holding that it has no jurisdiction 
should return original plaint for presentation to proper 
Court and not proposed amended plaint. (Yol 22) 1935 
Bang 310 (314). 

[30] Plaint may be returned at the instance of plain- 
tiff. (Vol 16) 1929 Pat 722 (723). 

[31] 0. 7, B. 10 is mandatory. Where the Court 
finds that it has no jurisdiction it is bound to return the 
plaint for presentation to proper Court even though the 
plaintiff may not have asked for such return. (Yol 7) 1920 
Mad 688 (m)^ (1887) 10 Mad 211 (212). 

[32] Plaint cannot be returned for amendment — It 
should be kept on Court’s file with direction to plaintiff 
to amend if necessary. (Yol 8) 1921 Sind 166 (168) : 17 
Sind L B 223. 

[33] Transfer of case is quite diflcerent from return of 
plaint for presentation to another Court. (Yol 3) 1916 
Nag 31 (33) : 13 Nag L B 81. 

[34] Order 7, Rr. 10 and 11 have nothing in common. 
(Vol 29) 1942 Oudh 480 (480, 481). 

[35] There is nothing in the Punjab Courts Act to 
show that 0. 7 B. 10 has been overridden or made of 
no effect in the Punjab (Yol 15) 1928 Lah 484 (486). 

[36] Plaint filed in second Class Sub-Judge’s Court — 
Court found case cognizable by Small Cause Court and 
returned it for presentation to proper Court. The latter 
Court held that suit was not triable by it and returned 
plaint to the appellant — The appellant in revision 
asked High Court to determine which Court had jurisdic- 
tion— Held the correct procedure would have been to 
make an application to District Judge under the provi- 
sions of 0. 46, B. 7. (Yol 20) 1933 Nag 221 (221) : 30 
Nag L B 133. 

2. "At any stage of the suit”.— [1] When it is dis- 
covered at any stage in the original proceeding that 
the suit ought to have been instituted in a different 
Court the plaint must be returned for presentation to 
that Court. (1910) 4 Sind L R 264 (266). 

[2] The practice is to return plaint even in the course 
of the trial. (1884) 8 Bom 313 (317) (FB). 

[8] Order returning plaint at stages of preliminary 
arguments when the suit has not proceeded very far is 
proper. (Yol 25) 1938 AU 76 (78). 

[4] Plaint can be returned for presentation to proper 
Court even after the trial is concluded if want of juris- 
diction of trial Court was then noticed. (1884) 8 Bom 
313 (317) (FB). ((1883) 7 Bom 487, overruled.) 

[5] Court having jurisdiction originally discovering 
at the time of passing decree that it has no jurisdiction 

* to pass it — Rule 10 does not apply. (Yol 15) 1928 Lah 
484 (486). 


3. Return of plaint by or to Small Cause Court. 
— [1] A Small Cause Court, finding that a suit is not 
cognizable by it, should not dismiss the suit but should 
return the plaint under Buie 10 at any stage, for presen- 
tation to the proper Court. (Yol 5) 1918 Cal 869 (870). 

[2] Where the Provincial Small Cause Court decides 
that it has no jurisdiction, it is not competent for it to 
go into the merits of the case and give a decision on 
them. It should return the plaint for presentation to 
proper Court. (Yol 13) 1926 Mad 679 (680), 

[3] Valuation of suit inflated fo give jurisdiction to 
Court on regular side— Plaint cannot be returned for 
presentation to Small Cause Court unless on taking 
evidence, amount actually recoverable is ascertained. 
(Yol 26) 1939 All 444 (445). 

4. Return of plaint by Civil Court to Revenue 
Court and vice versa. — [1] For passing an order re- 
turning plaint to be presented to the proper Court, it is 
not necessary that both the Courts should have similar 
jurisdiction — Revenue Court having no jurisdiction 
can return plaint to a Civil Court. (Yol 21) 1934 Pat 
234 (236). 

[2] Where a Civil Court finds that a suit is triable 
only by a Revenue Court, and not by itself it should 
return the plaint to be presented to that Court. (1887) 
10 Mad 211 (212). 

[But see (Yol 1) 1914 Lah 334 (335).] 

[3] When a plaint filed in Civil Court is returned to 
be presented to the Revenue Court the latter has no 
jurisdiction to return it to be presented to the Civil 
Court but is bound to entertain it. (Yol 5) 1918 Mad 786 
(786). 

5. Return of applications, — [1] Application to 
stay suit— Rule does not apply. (Yol 21) 1934 Sind 95 (95), 

[2] Order 7,*B. 10 applies to paper on which suit is 
instituted and not to application made in course of suit 
— Order returning application for ascertainment of 
mesne profits for presentation to proper Court is not 
order returning plaint, (Yol 4) 1917 Pat 834 (335) : 2 
Pat L Jour 394. 

[3] An application to sue as a pauper is not a plaint. 
Where, therefore, a Court, regarding, such application as 
a plaint directs it do be returned for presentation to the 
proper Court it acts without jurisdiction. (Vol 6) 1919 
All 213 (214). 

[4] Application to file award under Arbitration Act, 
S. 14 (2) — Court not having jurisdiction must return 
it for presenting it to proper Court. (V ol 32) 1945 Nag 
214 (215) : I L B (1945) Nag 781. 

[5] Where an insolvency petition is filed in a wrong 
Court, the proper procedure is to return it for presenta- 
tion to proper Court and not to dismiss it. (Vol 20) 1933 
Lah 851 (851). 

6. Case in which suit should not have been in- 
stituted. — [1] Where instead of making an application 
a person wrongly institutes a suit the Court can return 
the plaint for presentation as an application in the Court 
having jurisdiction to accept it as an application. (Yol 7) 
1920 Oudh 21 (23). 

7. Court-fee. — [1] Plaint returned under B. 10— 
Plaintiff can pay deficient court-fees in a Court having 
jurisdiction to hear the case and can take advantage of 
previously paid court-fees, (Vol 14) 1927 Bom 257 (257): 
51 Bom 236'J«(1912) 35 Mad 5C7 (568) (F B). 

[But see (Yol 11) 1924 Mad 646 (647).] 

[2] Plaint returned and then presented in propel’ 
Court — Court-fees Act amended in the meantime — Fees 
according to new Act must be paid, (Yol 13) 1926 Cal 
355 (356). 

8. Limitation. —[1] Court found to have no juris- 
diction to try suit — Plaint returned for presentation to 
proper Court — Suit instituted in proper Court is not con- 
tinuation of the first — Date of institution of suit is date 
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on wbicli plaint is presented in proper Court. (Tol 16) 
1929 PC 103 (107): 56 Ind App 128: 56 Cal 1048 {PC)'J< 
(Vol 15) 1928 Eom 421 (422) : 52 Bom 548 (Vol 30) 
1943 Cal 450 {451)'J(1912) 15 Cal L Jour 241 (245) 
3<(Vol 17) 1930 Lab 394 (395) (Vol 26) 1939 Mad 724 
(728) {Obiier) ^ (1913) 24 Mad L Jour 658 (659). 

[2] Relinquishment of portion of relief claimed in 
plaint does not make it a new one. (Vol 3) 1916 Mad 
685 (685). 

[3] Court cannot return plaint merely on ground that 
list of documents relied upon is not mentioned — Only 
eSeet of not furnishing list is that plaintiS is not entitl- 
ed to produce them later on — Plaint represented under 
bueh circumstances is to be deemed to be presented 
when it was first presented. (Vol 17) 1930 Lab 480 
(480). 

[4] Return of plaint Time allowed to refile plaint 
in proper Court— Order allowing further time is nullity 
and will not save suit from bar of limitation. (Vol 4) 
1917 Oal 794 (795) ^ (Vol 24) 1937 Pat 495 (496). 

[But see (1910) 6 Ind Gas 637 (637) (Cal). (Under 
S. 57, Civil P, C. (1882) (0. 7, E. 10, Civil P. G. (1908)) 
a Court has discretion to grant reasonable time, within 
which to refile the returned plaint in proper Court. The 
.suit filed on the last date of limitation and returned to 
be filed in proper Court is not barred by limitation if it 
is refiled within the time allowed by the Court.)] 

[5] Plaint returned for presentation to proper Court 
— Representation in proper Court — PlaintiS can claim 
exclusion of time during which prior proceeding was 
prosecuted. (Vol 13) 1926 Mad 178 (179). (Period 

* between date of presentation and return should be 
excluded.) (Vol 20) 1933 Cal 914 (918)^: 60 Cal 1122. 
(Plaint ordered to be returned to be* filed in proper 
Court — Time between date of order and date when 
plaint is ready for return should be excluded. )6& (Vol 28) 
1941 Oudh 161 (163, 164) : 16 Luck 402. 

9. Chartered High Courts — [1] Order 7, E. 10 
does not apf)ly to High Court. The High Court has 
inherent power to direct return of plaint where neces- 
pary. The High Court can, under its inherent powers 
direct in a suit which it has dismissed for want of juris- 
diction that the plaint should be returned to plaintiff so 
that he may file it in the proper Court and thus 
avoid payment of court-fee twice over, (Vol 21) 1934 
Rang 342 (343) : 12 Rang 432. 

[2] It is not imperative on the High Court to return 
the plaint for presentation to proper Court, in every case 
where defect of jurisdiction is discovered. (1888) 11 Mad 
482 (485). 

[3] Order of trial Court returning plaint for iiresen- 
tation to proper Court restored by High Court — High 
Court can return plaint to plaintiff or his counsel 
without waiting for return of file to trial Court. (Vol 33) 
1946 Oudh 116 (118). 

10. Appeal, — [1] Order returning plaint for pre- 
sentation to proper Court is appealable. {Vol 6) 1919 All 
82 (83 : 42 All 74 ^ (Vol 30) 1943 Nag 293 (293) : 
I L E (1943) Nag 603 ^ (Vol 25) 1938 Sind 124 (125, 
126):ILR(1939)KaroO. 

[2] It is the substance and not the form of the order 
that has to be looked at. If the presentation was as a 
plaint, and not as an application to sue in 'forina pati- 
^eris^ Its dismissal would be appealable, and that fact 
would not be altered by the Judge, dismissing it, having 
wrongly treated it as an application to sue in ‘/otoa 
Vaupens\ (1933) 1933 Mad W N 197 (198), 

[3] Suit filed in a Court not numbered — Plaint re- 
amed without notice to defendant and presented in B 
Court. Order returning plaint held not appealable and 
?aqI\ questioned in B Court. (Vol 30) 1943 Mad 490 


[4] An order returning an application for ascertain- 
ment of mesne profits, for presentation to the proper 
Court is not an order returning a plaint and is not 
appealable. (Vol 4) 1917 Pat 334 (335) : 2 Pat 
L Jour 394. 

[5] No appeal lies from order under 0. 7, R. 10 in 
suits in revenue Court by virtue of Madras Estates Land 
Act (1 [I] of 1908), S. 192. (Vol 5) 1918 Mad 191 (193) : 
41 Mad 554. 

[6] Where a small cause Court returns a plaint under 
S. 23, Provincial Small Cause Courts Act to be presen- 
ted to another Court and it is presented to an ordinary 
Civil Court, any order for the return of the plaint by the 
Civil Court afterwards is not an order under 0. 7, R. 10 
and therefore no appeal lies therefrom. (Vol 13) 1926 
Cal S3 (84). 

[7] A plaintiff, whoso plaint is returned for presen- 
tation to the proper Court and who accordingly pre- 
sents the plaint to the proper Court, does nob lose his 
right of appeal against the order returning the plaint 
simply on the ground that lie chose to file his plaint in 
the latter Court. (Vol 6) 1919 Mad 1062 (1068)* 41 Mad 
721 (Vol G) 1919 Cal 447 (448) * (Vol 26) 1939 Lab 
18 (19) (Vol 17) 1930 Nag 207 {208):26 Nag Ij B 300. 

[8] Only one ai^peal lies from an order passed under 
0. 7, R. 10 ordering return of plaint for presentation to 
the x>roper Court. (Vol 12) 1925 Bom 431 (431) (Vol 
5) 1918 All 415 (415) (Vol 18) 1931 Lab 294 (295) : 
12 Lab 646 ^ (Vol IS) 1926 Lab 141 (141) ^ (Vol 22) 
1935 Mad 574 (575) ^ (1913) 1913 Pun L R No. 101 
p. 381 (382) ; 1912 Pun Re No. 119. 

[9] Order returning memorandum of appeal for pre-< 
sentation to proper Court — Appeal does not lie— Revi- 
sion is comi}etent. (Vol 7) 1920 Lab 120 (120). 

[But see (1891) 14 Mad 462 (464).] 

[10] The Appellate Court has power to return the 
plaint for presentation to proper Court just as the Court 
of first instance might have done at an earlier stage, 
(1888) 11 Mad 482 (m)^ (1877) 1 Bom 538 (543) © 
(Vol 30) 1923 Nag 310 (311). 

[11] An Appellate Court setting aside the order of the 
lower Court returning plaint for presentation to proper 
Court cannot remand the case for restoration and dis- 
posal. It should leave the parties to take what steps they 
like in the first Court. (Vol 3) 1916 Mad 1154 (1154, 
1155) ^ (Vol 21) 1934 Lah 233 (233). (Appellate Court 
should return plaint for presentation to proper Court — 
Order of remand is a mere surplusage.) ^ (Vol 6) 1919 
Mad 561 (562). (Blaint returned for presentation to 
proper Court after consideration of evidence — Remand 
by Appellate Court for appointment of experienced Com- 
missioner to re-value properties is not comiietent.) 
(Vol 29) 1942 Oudh 370 (371) (Order 41, B. 23 refers to 
decree of lower Court on preliminary point against which 
appeal is preferred, and not the ease of an order as 
distinguished from decree, under 0, 7, B. 10.) 

[12] Order under appeal — Bemand — No second 
appeal lies against the remaud order — Correctness of 
remand can be questioned in appeal from the decree if 
he is otherwise entitled to do so. (Vol 13) 1926 Mod 
900 (900, 901). 

[13] Appeal wrongly filed without excuse was dis- 
missed and not returned to be filed in the proper Court. 
(Vol 12) 1925 Oal 335 (336), 

[14] Plaint returned for presentation to proper Court 
— PlaintiS appealing — Appeal dismissed — Plaintiff 
can then present it to proper Court if in time. (Vol 12) 
1925 Bom 418 (418). 

11. Revision, — [1] Order directing plaint to be 
returned for presentation to proper Court — Order can 
be revised by High Court. (Vol 17) 1980 All 158 (160). 

[2] In exceptional cases, where the hearing of the 
suit is, practically, completed, and before delivering 
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Hejcotion of plamt, The plaint shall be rejected in the following cases : 

f a) where it does not disclose a cause of action^ : 

(b) where the relief claimed is undervalued^ and the plaintiff, on being required by the Court 
to correct the valuation within a time to be fixed by the Court, fails to do so • 

^o) where the relief claimed is properly valued, but the i)laint is written upon paper insufficiently 
stamx)ed^ and the plaintiff, on being required by the Court to supply the requisite stamp- 
paper within a time to be fixed by the Court, fails to do so : 

{d) where the suit appears from the statement in the plaint to be barred by any law.® 

[lS82-~Ss. 53, 54 ; 1877-Ss. 53, 54 ; 1859— Ss. 29, 31, 32.] 


Provincial Amendment 

CALCUTTA 

Add the following as clause (e) : 

^'(e) Where any of tiieq>rovisions of Rule 9 (Ixl) is not complied ^yith and the plaintiS on being required 
by the Court to comply therewith within a time to be fixed by the Court, fails to do so.” [25-7-1928.] 


O. 7 R. 10 (conid,) 

the judgment the Court returns the xfiaint, the Higli 
'Court is justified in interfering in the interest of justice. 
(Vol 30) 1943 Cal 450 (451). 

[3] Plaint returned by both Munsif and Small Cause 
Court — High Court in revision can make such order 
as would enable the plaintifi to have his action tried. 
(Yol 9) 1922 Pat 368 (369). 

[4] Return of appeal for presenting to a ]?i'oper Court 
—Revision lies. (Vol 12) 1925 Lah 479 (480). 

[5] Lower Court ordering return of plaint for want of 
jurisdiction — Order set aside on appeal — Ko revision 
lies from Appellate Court’s order. (1913) 1913 Pun L R 
Ko. 101 p. 381 (383) : 1912 Pan Re No. 119 ^ (Yol 29) 
3942 Oudh 370 (371). 

[6] Where a Munsifi rightly returns a plaint to be 
presented to Revenue Court and the plaintiff appeals, 
the only course open to the Appellate Court, if it holds 
that the Munsifi is right, is to dismiss the appeal. 
Dismissing such an appeal does not mean failure on its 
part to exercise its jurisdiction. (Vol 17) 1930 Oudh 2 

(3) : 4 Luck 667. 

[7] Order for presentation to proper Court confirmed 
on appeal — Appellate Court committing error in exer- 
cise of jurisdiction — High Court will not interfere in 
revision. (Yol 5) 1918 All 415 (415). 

[8] An application for leave to sue as a pauper is not 
a plaint, and it only reaches the stage of a plaint when 
it iS granted. Where, therefore, a Court, regarding such 
application as a plaint directs it to be returned for pre- 
sentation to the proper Court it acts wiihout jurisdiction 
and, although such an order is not appealable the 
High Court will interfere and set aside the order in 
revision. (Yol 6) 1919 All 213 (214). 

[9] Revisional jurisdiction is peculiar to the High 
'Court and there can be no question of returning civil 
revision petition for presentation as a civil revision 
5)etition or as an appeal to any other Court in the pro- 
vince. (Yol 29) 1942 Mad 657 (658). 

ORDER 7, RULE 11 — SYNOPSIS. 

1. Scope. 

2. Cause of action not disclosed. 

3. Undervaluation of relief. 

4. Insufficiency of stamp. 

5. Insufficiency of stamp — Memo of appeal. 

6. Barred by other law. 

7. Other causes for rejection. 

8. Suit in forma pauperis. 

9. Rejection in part. 

10. Stage at which plaint can be rejected. 

11. Appeal, 

12. Revision, 

13. Review. 


1. Scope. — [1] 0. 7, Rr. 10 and 11 have nothing 
in common, former deals with return of plaint and latter 
deals With rejection of plaint when it is found defective. 
(Yol 29) 1942 Oudh 480 (480, 481). 

[2] In case of defects of the plaint, the proper course 
is not to dismiss the suit but to reject the plaint. (1888) 
15 Cal 533 (538) : 15 Ind App 119 (P C). 

[3] A Court should reject the plaint on ^refusal of 
plaintiS to pay court-fee though the claim exceeds 
Court’s jurisdiction. (Vol 11) 1924 Mad 646 (647). 

[4] 0. 7, R. 11, does not refer to a plaint which 
bears no stamp. Such a plaint must be rejected in ac- 
cordance with Ss, 4 and 6, Court-fees Act. (Vol 17) 1936 
Nag 224 (225):26 Nag L R 183. (Memorandum of appeal 
filed with eight anna stamp — Memorandum must be 
rejected.) 

[5] Section 149 does not control 0. 7, B. 11. (Yol 4) 
1917 Lah 377 (378) ; 1917 Pun Re No. 27. 

[6] la deciding an application under 0. 7, R 11, 
C. P. 0,, the Court is not entitled to go outside the 
pleadings. (1937) I L R (1937) 1 Cal 541 (549). (Judg- 
ment of a Court outside British India. )4* (Yol 30) 1933 
Sind 1 (2). (Plaint whether to be rejected depends upon 
plaint and not upo’n written statement;.) 

[7] Dismissal for default cannot be set aside on 
ground that plaint ought to have been rejected under 
O. 7, R. 11. (Vol 11) 1924 Pat 271 (272) : 2 Pat 784. 

[8] If the plaint is rejected under 0. 7, R. 11, the 
plaintiff '.can bring a suit on the same subject-matter, 
provided' he is not barred by lapse of time. (1870) 14 
Siith W R 289 (290). 

[9] Suit dismissed under 0. 7, R. 11 (e) cannot be 
restored under inherent powers. (Yol 10) 1923 Pat 
354 (355) : 2 Pat 504. 

[10] Provisions of Order 7 apply mutatis mutand%s 
to memoranda of appeals as well as to plaints by reason 
of S. 141. (Yol 26) 1939 Sind 221 (221) ; I L B (1939) 
Ear 527. 

2. Cause of action not disclosed. — [1] Cause 
of action means every fact which it would be necessary 
for the plaintifi to prove, if ^trayer^ed,. in order to 
support his right to judgment of the Oourt._ It does not 
comprise of every piece of evidence which is necessary 
to prove each fact, but every fact which is necessary to 
prove. (Yol 19) 1932 All 543 (545) : 54 All 525. 

[2] Plaint not disclosing cause of action — Plaint 
should be rejected and not dismissed. (Yol 30) 1943 Lah 
121 (122) (Yol 9) 1922 Bom 152 (154) : 46 Bom 229 
^ (Vol 10) 1923 Lah 290 (291). 

[3] Dismissal of suit and rejection of plaint are not 
identical terms. In one case' decree is passed, in the 
other case it is merely an appealable order, (Yol 19) 
1932 All 543 (545) : 54 All 525. 

[4] Cause of action exists or not is to be determined 

from ,aione — I'f 'it ’exists evidence to prove or 
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disprove it raust be taken, (Vol 4) 1917 All 355 
(356) : 39 All (1913) 40 Cal 598 (609):40 Ind App 
56 (B C). (All statements in plaint are to be taken as 
true, for argument on preliminary issue as to wbetker 
plaint discloses a cause of action.) 

[5] Onus is on defendant to prove non-disclosure of 
cause of action. (Vol 28) 1941 Bom 28G (287) : I L B 
(1941) Bom 521. 

[6] Whether there a^ears to be a cause of action 
that is likely to succeed is not the question which Court 
should decide while rejecting the plaint — It is enough 
if it appears that the subject-matter alleged raises a 
fair question of claim or right for trial and determina- 
tion between the plaintiff and the party made defendant. 
(1862-63) 1 Mad H C B 240 (243). 

[7] In the following cases plaint was held to disclose 
cause of action;— (Vol 16) 1929 All 597 (598) : 51 All 
895. (Person claiming damages from railway but omit- 
ting to give details of his claim — Omission is not suffi- 
cient to dismiss his claim.) ^ (Vol 4) 1917 All 355 (356, 
357) : 39 All 516. {Plaintiff sued a Magistrate on the 
allegation that the latter took him into custody and 
brought a false charge against him. The trial Court dis- 
missed the suit as barred by the Judicial Officer’s 
Protection Act. Held, that the allegation in the plaint 
disclosed the cause of action to which tho Act referred 
to, did not apply.) 12) 1925 Mad 792 (792). (Suit 
to set aside decree on mortgage — Fraud regarding exe- 
cution of mortgage alleged — Continuance of fraud in 
conduct of suit need not he alleged.) (Vol 12) 1925 
Mad 192 (193, 194). (Suit to recover bonus credited to 
plaintiil in two years and partly paid to the plaintiff is 
based either on a completed gift or on contract and 
therefore there is good cause of action.) * (1910) 7 
Mad L Tim 113 (116). (Where an agreement was executed 
by 1st defendant in favour of plaintiff, 2nd defendant 
standing surety for the performance of the agreement 
and plaintifi sued thereon joining both as defendants, 
Held, that the plaint disclosed a cause of action against 
both the defendants.) 

[8] No cause of action was disclosed in the plaints in 
the following instances: (Vol 26) 1939 Lah 158 (159, 
160). (Denial of right of inheritance held did not furnish 
<^use of action.) (Vol 4) 1917 All 432 (432). (The 
thoirtgagee paid the Government revenue for two mort- 
gagors out of three in separate possession. He sued all 
the three for the recovery of his money. Held, there was 
no cause of action against the third who had paid his 
revenue.) (Vol 29) 1942 Mad 343 (344). (Teacher 
filing suit for damages for wrongful dismissal against 

President of managing committee of High School 

President filing some extracts in support of his defence 
— Subsequent suit for defamation against President by 
teacher on ground that extracts filed in previous smt 
were defamatory — Secretary of managing committee 
and Head master also impleaded without allegation 
that they were concerned in publication of extracts — 
Plaint basing cause of action entirely on publication of 
extracts in Court by President in previous suit — Plaint 
held disclosed no cause of action against Secretary and 
Head master) © (Vol 11) 1924 Oudh 128 (129) ; 26 
Oudh Cas 833. (Claim against Comiiiittee— Suit against 
Secretary alone is bad.) 

3. Undervaluation of relief. — [1] Buie 11 covers 
cases where the Court has jurisdiction to try suit even 
if the relief claimed is undervalued. (Vol 14) 1927 Bom 
257 (258) : 51 Bom 236. 

[2] ^he proper course in a suit with an undervalua- 
tion is not to dismiss the suit but to return the plaint 
to be represented to the Court of competent jurisdiction 
when the proper valuation necessitates a change of 


forum. (Vol 5) 1918 Mad 590 (591) © (1914) 1914 Pan 
L B No. 194, page 640 (642). 

[3] Plaint alone is to be considered for valuation of 
suit. (Vol 11) 1924 Cal 969 (969). 

[4] Court-fees Act, S. 7 (IV) must be read with 0. 7, 
Bp 11 (b), Civil P. 0. — Belief sought is to be valued by 
plaintifi. (Vol 23) 1936 Sind 25 (25) © (1890) 12 Ail 
129 (147) (P B), (Sections 9, 10, 11 and 28 of the Court- 
fees Act, should he read together with O. 7, B. 11.) ^ 
(Vol 21) 1934 Oal 448 (451) : 61 Cal 796 (P B). (Eule 
controls Court-fees Act, S. 7, sub-s. (iv).)'J' (Vol 7) 192a 
Pat 290 (290): 5 Pat L Jour 394. (Beasonable value must 
be put on consequential relief prayed in declaratory 
suit — Court can fix it if plaintifi has failed to do it.) 
© (Vol 24) 1937 Sind 241 (241, 242) ; 31 Sind L B 442 
(P BX (Plaintiff cannot value injunction arbitrarily — 
Court can revise arbitrary valuation.) 4' (1937) 31 Sind 
L B 37 (40). (It is for the Court to see that proper court- 
fees are paid.) 

[5] Buie 11 does not enlarge any taxing section. (Vol 
17) 1930 Lah 686 (688). 

[6] If a wrong or arbitrary valuation is made by 
a claimant of his claim the Court can compel him to 
correct it under O. 7, B. 31, Civil P. 0., but does not 
afiord any warrant for the Court itself to amend the 
valuation put by the claimant and thus enlarge the 
taxation of costs. (Vol 32) 1945 Oudh 177 (179) ^ (Voi 
4) 1917 Ail 78 (79) : 39 All 723. (Suit for money on 
accounts — Ad valorem court-fee on amount which 
appeared due on face of account ordered to be paid — 
Held Court could not fix valuation — It should have 
ordered plaintiff to make fresh valuation.) 

[7] Plaintiff can relinquish part of claim to bring it 
within court-fee paid — No application for amendment 
of plaint is necessary. (Vol 33) 1946 Mad 126 (127) ^ 
(Voi 18) 1931 Mad 716 (716). 

[8] Words ‘‘properly valued’* cover cases where 
proper valuation is arrived at by the Court in the* 
course of the suit. (Vol 19) 1932 Oal 685 (686). 

[9] Value of property found for court-fees — Court 
is not precluded to find subsequently whether it has 
jurisdiction. (Vol 29) 1942 Mad 502 (503). 

[10] Tenant in house — Plaintiff suing for declaration 
of ownership of house on basis of will — Defendant 
though not in possession of house, obstructing plaintifE 
to realize rent from tenant — Trial Court holding that 
suit should be for possession called for ad valorem court- 
fee and on failure to pay it rejected the plaint — Held 
the order was wrong as suit for possession against de- 
fendant was not needed — Suit as presented held proper, 
(Vol 19) 1932 Lah 97 (98). 

[11] Mortgage decree — Property sold not satisfying 
decree — Other properties attached — Declaratory suit 
by mortgagor’s son that transaction was immoral and 
that joint Hindu family property could not be sold 
Possession given to auction-purchaser during suit ana 
not at its institution — Court asking plaintifi to convert 
suit into one for possession and pay full stamp on value 
of property sold — Plaintifi not doing so though time 
given — iplaint rejected — 0. 7, B. 11, held properly 
applied. (Vol 18) 1931 Lah 622 (623). 

[12] Court-fees — Non-payment of — Amendment of 
plaint allowed — Plaintifi directed to give value of 
property and put in deficit court-fee — Non-compliance 
with order — Suit dismissed for default on refusing 
permission to withdraw under 0. 23, B. 1, Civil P» C. 
—Proper order is rejection of plaint — Fresh suit is not 
barred by 0. 23, B. 1, 0. 9, R. 9, or 0. 2, B. 2, Civil 
P. C. (Vol 22) 1935 Cal 764 (765, 766). 

^ [13] Inquiry under S. 9, Court-fees Act — Plaintif 
directed to pay additional court-fee — If he fails to do 
so suit should be dismissed under S. 10, Court-fees Ac^, 
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O. 7 R. 11 (contcl,) 

instead of rejecting plaint under O. 7, E. 11, Civil P. C. 
(Vol 1) 1914 Bom 117 (IIS). 

[14] If a claim is advanced hona fide the fact that 
claim would lie only with regard to some of the pro- 
perties of a value below the jurisdiction of the Court in 
which the suit is instituted, will not justify the Court 
in rejecting the plaint. (1912) 16 Ind Cas 612 (614}(Kad), 

[15] Under-valuation of property in dispute — Plain- 
tiS or appellant cannot be required to prove the 
correct valuation before plaint or memorandum can be 
registered. (Vol 17) 1930 Cal 65 (67) : 57 Cal 5S7. 

4. Insufficiency of stamp. — [1] Court has no 
jurisdiction to return plaint presented with insufficient 
stamp— It must fix time for making up deficiency and 
can reject plaint if deficiency is not made within the time 
fixed. (Vol 24) 1937 Mad 266 (266, 267). (Order declin- 
ing to receive plaint with stamps of smaller denomina- 
tion is unjust.) ^ (Vol 13) 1926 Cal 504 (605)^ (Vol 15) 
1928 Lah 221 (223). (Proceedings following admission 
of insufficiently stamped document are not void.) 
(Vol 4) 1917 Lah 377 (378) : 1917 Pun Re No. 27 
(Vol 14) 1927 Mad 1002 (lOOSj'J^tVol 28) 1941 Nag 304 
(305) : I L R (1941) Nag 629. (Refusal to grant exten- 
sion amounts to improper exercise of diseretion.)'i»(Vol 17) 
1930 Oudh 104 (105) : 5 Luck 474. (Reasonable time 
should be allowed. )5<(Vol 24) 1937 Pat 550 (553, 554) : 
16 Pat 600 (S B). (Conditions in cl. (c) are conjunctive 
and not disjunctive.) 5<(Vol 7) 1920 Pat 656 (659) : 4 Pat 
L Jour 703. 

[But see (Vol 25) 1938 Lah 361 (364) (F B). (It is 
not incumbent on a Court of justice to allow the plaintiff 
an opportunity to make good the deficiency under 0. 7, 
R. 11— (Vol 4) 1917 Lah 377 : 1917 Pun Re No, 27, 
dissented,)] 

[2] Under 0. 7, R. 11 (e) of the Civil P, 0., a Court 
has power to extend the period originally fixed by it for 
the payment of the court-fees, even more than once. 
(Vol 6) 1919 Cal 261 (261)«((Vol 23) 1936 Cal 221 (223) 
««(Vol 13) 1926 Mad G76 (677). (Court can extend time 
or accept fees beyond the time fixed but it cannot refuse 
to fix time under R. ll.)5>(Vol 13) 1926 Nag 312 (312)156 
(Vol 14) 1927 Oudh 507 (-507). (Delay of one day may 
be excused — Refusal to take the deficit court-fee for 
delay by one day is an abuse of the powers of the Court.) 

[3] Once time is fixed, plaintiff cannot, as of righti 
claim extension which depends upon discretion of Court 
under Ss. 148 and 149 — Court acting under these 
sections must be presumed to have really exercised 
discretion. (Vol 25) 1938 Mad 542 (543, 544) 66 (Vol 1) 
1914 Cal 735 (736) : 41 Cal 1092. (Court not to give 
time only to suit plaintiff^s convenience.)'J»(Vol 7) 1920 
Lah 92 (93) : 1 Lah 234. (Bona fide mistake is good 
ground.) * (Vol 28) 1941 Oudh 30 (31, 32). (Order 7, 
R. 11 does not compel Court to give time— Application 
showing no reason for grant of time but merely stating 
that applicant had not got amount of necessary court- 
fee without ofiering explanation — Refusal to grant time 
held justified.)»©(Vol 4) 1917 Pat 26 (27) : 3 Pat L Jour 
74. (Appellant deliberately paying insufficient court-fee 
— He cannot get time to make good deficiency.) 

[4] Order 7, B. 11 is mandatory and the Court must 
reject a plaint written on insufficiently stamped paper, 
when the plaintiff on being required to supply the 
requisite stamp within a time fixed by the Court fails to 
do so. (Vol 4) 1917 Cal 77 (78) : 44 Cal 352 © 
(Vol 1) 1914 Lah 268 (269) : 1914 Pun Re No. 35 ® 
(Vol 16) 1929 Mad 344 (345). (Court dismissing 
suit noting while dismissing “Plaintiffs have not paid 
additional court-fees. Plaintiffs are absent”— Dismissal 
was under O. 7, R. 11 and not under 0. 9, R. 8.) ® 
(Vol 28) 1941 Smd 154 (158) : I L R (1941) Ear 102. 


(Correct order to be passed is one rejecting plaint and 
not one dismissing suit.) 

[5] The mandatory provision contained in 0. 7, R. 11 
is intended for cases where no other complications 
intervene and the Court has sufficient inherent power to 
depart from the normal procedure to suit the exigencies 
of the situations. (Vol 23) 1936 Cal 221 (223). 

[6] Alternative reliefs— One relief claimed larger than 
the other — Court ordering court-fee on larger relief — 
Plaintiff applying for amendment to reduce claim of 
larger relief before expiry of time allowed to make good 
deficiency — Court not allowing amendment and rejecting 
plaint — Court held had power to allow abandonment of 
claim before rejecting plaint or to allow api^lieation 
therefor as amendment of pleadings under 0. 6, B. 17. 
{Vol 24) 1937 Cal 562 (564, 565). 

[7] Suit dismissed on merits — Order for additional 
court-fee and for rejection of plaint in ease of non-pay- 
ment is incompetent, (Vol 12} 1925 Lah 326 (327), 

[8] Court-fee stamps not available in treasury on 
the day of presentation of plaint and hence court-fee 
paid beyond time — Plaint must be deemed to have been 
presented within time. (Vol 15) 1928 Lah 274 (275). 

[9] Court-fees — Question should be decided at earli- 
est opportunity — Court recording finding on all issues 
and while dismissing suit on merits requiring plaintiffs 
to make good deficiency in court- fees — Procedure is not. 
proper. (Vol 22) 1935 Lah 75 (76). 

[10] Court may be deemed to have extended the 
time fixed for payment of deficient court-fee when it 
accepts it on a subsequent date. (Vol 3) 1916 Mad 685 
(685) 66 (1907) 34 Cal 20 (24) (F B). 

[11] Dismissal of suit for non-payment of proper 
court-fee — Fresh suit is not barred under 0. 9, R. 9, 
but case comes under 0, 7, E. 11, (Vol 19) 1932 Pat 11’ 
( 12 ). 

[12] Plaint rejected under 0. 7, R. 11 — Application 
for restoration under S. 149 read with S. 151 accom- 
panied With deposit of deficient court-fee may be treated 
as fresh plaint under 0. 7, R. 13. (Vol 31) 1944 Oudh 
327 (328) : 20 Luck 268. 

[13] Deficit court-fee not paid due to treachery of 
pleader’s ■clerk — Plaint rejected — Application to restore 
lies. (Vol 12) 1925 Pat 435 (437, 438) ; 4 Pat 180. 

[14] Plaint insufficiently stamped filed on last day of 
period of limitation — Court allowing certain time for 
payment of deficit court-fee — Proper court-fee paid 
within time allowed bat beyond period of limitation for 
suit — Suit is not time-barred. (Vol 25) 1938 Mad 660 
(562) 86 (Vol 1) 1914 All 216 (216) © (Vol 13) 1926 Nag 
156 (157) 66 (Vol 24) 1937 Pat 550 (563) : 16 Pat 600 
(S B) 66 (Vol 9) 1922 Pat 66 (56). 

ISee also (Vol 24) 1937 Lah 392 (393).] 

See also S. 149. Civil P, C. 

[15] Partition suit referred to arbitration — Decree- 
drawn up in accordance with award — Failure of i>lain- 
tiff to comply with order to deposit stamp duty — Suit 
cannot be dismissed merely by reason of non-deposit — 
Clause (c) does not apply to the ease, (Yol 6) 1919 All 
269 (270). 

5. Insufficiency of stamp — Memo of appeal. — [1] 
Appeal memorandum insufficiently stamped should not 
be rejected without giving further time to make up the 
deficiency. (Vol 1) 1914 Bom 249 (250) : 38 Bom 41 
m (Vol 28) 1941 Pat 108 (109) 86 (Vol 26) 1939 Pat 432 
(432) >© (Vol 26) 1939 Pat 137 (137) 86 (Vol 26) 1939 
Pat 83 (85) : 17 Pat 687 66 (Vol 26) 1939 Pat 432 (432). 

{See also (Vol 28) 1941 Bom 242 (244) : I L R (1941) 
Bom 477, (Preliminary objection as to insufficiency oi* 
court-fee allowed — Appeal memo rejected for non-pay- 
ment of court-fee within time fixed — Appellant can be 
ordered to pay costs of hearing of preliminary objection, 
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— Rule 130, Bombay High Court* Appellate Side, Rules 
applies.)] 

[See however (Vol 7) 1920 Pat 636 (659) : 4 Pat L 
Jonr 703. (Deficiency m court-fee discovered in appeal 
— Plaintiff should bo called upon to pay balance — On 
failure appeal should be dismissed under S. 10 and not 
that plaint should be rejected under Civil P. G., 0. 7 
R. 11.)] 

[But see (Vol 17) 1930 Nag 224 (225) : 26 Nag L R 
183. (Rule 11 docs not refer to ai^peals )»i-<(Yol 25) 1938 
Mad 316 (316, 317) (Do.)] 

[2] Ai^peal on insufficiently stamped paper filed 
vi'ithin limitation — Prayer along with appeal to grant 
time to make good deficiency — Appellate Court can 
grant time under S. 149 and 0. 7, R. 11 (c) — Order 
dismissing appeal as timo-barred, ignoring prayer is 
bad. (Vol 24) 1937 Oudli 414 (416) : 13 Luck 397. 

[3] Where an appellant deliberately and to suit his 
own convonience, pays on his appeal an insufficient 
court-fee, the Court is not bound to receive the appeal 
and give the appellant time to make good the deficiency 
—Thus inability to raise money is not sufficient reason 
for the exercise of discretion vested in Court under 
B. 149. (Vol 21) 1934 Cal 659 (660) ; 61 Cal 663*^ 
fVol 19) 1932 Cal 482 (481) : 59 Gal 388. 

[4] Appellant disputing order to make up defioiency 
in stamp on his appeal and not making up the deficiency 
till long after is not entitled to benefit of S. 149. (Vol 8) 
1921 Lah 371 (372). 

[3] Rejection of memorandum of appeal does not 
preclude presentation of fresh one — ^Eresh memo accepted 
after proper court- fee and admitted after hearing parties 
as to objection of limitation— Order is not without juris- 
diction. (Vol 19) 1932 Cal 482 (484) : 59 Cal 388. 

[6] Appellate Court has also equal powers of rejecting 
the plaint, and also it can allow time for payment of 
deficit court-fee and reject the pilaint with costs on 
failure to do so. (Vol 29) 1942 Sind 160 (161) : I L B 
(1942) Kar 424. 

[7] Appeal memo rejected for non-payment of court- 
fees — Cross-objections must fail. (Vol 28) 1941 Bom 
242 (244) : I L B (1941) Bom 477, 

[8] Plaint rejected for under-valuation, plaintiff appeal- 
ing putting same value on appeal as he puts on plaint — 
Appeal cannot be rejected as insufficiently stamped, 
without investigating true value of suit properties. (Vol 
13) 1926 Cal 4274(427). 

[9] Appeal — Objection as to valuation of suit should 
not be entertained unless under- valuation has prejudi- 
cially allected — Duty of appellate Court is not to dis- 
miss bat to return for presentation to proper Court. 
(Vol 5) 1918 Mad 590 (591). 

[10] Proper court-fee must be paid on insufficiently 
stamped memorandum of appeal even after its dismissal 
under 0. 41, R. 17 where order for payment of proper 
court-fee is prior to dismissal of appeal. (Vol 21) 1934 
Oudh 396 (398). 

[11] Order 7, R. 11 (c) contemplates cases in which 
court-fee on plaint or on memorandum of appeal itself 
is not paid — Appellate Court cannot reject memoran- 
dum^ of appeal properly stamped on ground that pauper 
applicant has not paid court- fee payable on plaint owing 
to dismissal of suit. (Vol 24) 1937 All 280 (281, 282) : 
I L B (1937) All 484. 

6. Barred by other law — [1] If from the allega- 
tions in the plaint, the suit apx')ears to be barred by 
any law, the proper course is to reject the lolaint under 
R. 11 (d) and not to dismiss the suit. (Vol 6) 1919 Cal 
755 (756). 

Ji2] Though discretion is given to Court under 0, 7, 
R, 11, the Court has no power to admit the plaint after 
period of limitation. (Vol 2) 1915 Mad 426 (427). 


[3] Suit barred by limitation — Party can ask Court 
to take plaint off the file. (Vol 19) 1932 Cal 146 (146) : 
59 Cal 150. 

[4] Law under which and facts on which suit is 
barred must be stated. (Vol 4) 1917 Cal 79 (80)* 
(Vol 2) 1915 Cal 62 (63). (Plaint contaiuing no state- 
ment showing suit barred — Rule 11 (d) does not apply.)* 
(Vol 11) 1924 Nag 80 (80). (Ai^pellate Court — Grounds 
for exemption not shown in plaint — Plaint can be 
rejected.) * (Vol 15) 1928 Oudh 495 (498). (Suit, not 
barred by law on face of it, proceeding to arguments — 
Plaint cannot be rejected under R. 11.) 

[5] Pleadings and not the result of suit is to be seen 
for deciding limitation. (Vol 13) 1926 Mad 1190 (1192)* 
(Vol 14) 1927 Nag 10 (11, 12): 22 Nag L R 147. (Form 
of suit will determine whaL article of Limitation Act 
should apx>ly.) 

[6] Suit in contravention of Bengal Tenancy Act, 
(8 [VIII] of 1885), S. 11, filed witliinthree months of date 
of publication of Record of Rights should not be dis- 
missed but taken as filed on day following expiration of 
such period — Plaint however should be returned or re- 
jected under Civil P. C. (1908), 0. 7, R. 11. (Vol 6) 1919 
Cal 755 (758). 

7. Other causes for rejection. — [1] ACourt cannot 
either dismiss a suit or reject a plaint merely because 
the plaint is defective in that, it does not comply with 
a provision of law. It should call on plaintiff to cure 
the defect and on his failure to do so, may proceed to 
decide the suit forthwith and dismiss it under 0. 17, 
R. 3, or may reject the plaint under its inherent powers. 
(Vol 7) 1920 Pat 82 (83). (Contravention of S. 148 (b) (2) of 
Bengal Tenancy Act.)* (Vol 12) 1925 Mad 1045 (1046). 
(Plaint rejected because plaintiff did not file amended 
plaint as asked to do — Order 7, 11. 11 and not 0. 17, 
R. 8 applies.) * (1875) 7 N W P H C R 354 (357) * 
(1911) 7 Nag L R 33 (35). (Want of proper signature.) 
* (Vol 11) 1924 Oudh 418 (414)*(Vol 25) 1938 Pat 127 
(128, 129). (Secretary of State imxfieaded in suit along 
with other defendants — No statement in plaint about 
issues of notice under S. 80 — Plaint is defective and is 
liable to be rejected as a whole — Secretary of State only 
pro forma defendant — His name may be ordered to be 
exjiunged from suit but only if such amendment is pos- 
sible without material change in nature of suit.)*(1911) 
1911 Pun L R No. 132, p. 496. (The mere fact that 
there is a misjoinder of parties and of causes of acRon 
or non- joinder of parties does not justify a Court in 
rejecting the plaint.) 

[2] This rule does not preclude amendment of plaint 
which under 0. 6, R. 17, may be made at any stage, 
(Vol 26) 1939 Bom 354 (357). , 

[3] The only grounds on which a plaint can he re- 
jected are set out in 0. 7, K. 11. The xmnishment for 
non-production of a document sued on or on which the 
plaintiff relies is not the rejection of the plaint hut that 
set out in 0. 7, R. 18. (Vol 30) 1943 Mad 645 (645). 

[4] Where the suit is entirely frivolous and is based 
on inconsistent jjleas, it might be dismissed without 
the framing at any issues whatsoever under 0. 7, B, 11. 
(1942) 1942 Oudh W N (B B) 287 (288). 

[5] Suit by minor’s next friend not in best interests 
of minor can be dismissed. (Vol 11) 1924 Oudh 413 (414). 

[6] The Court cannot reject a plaint in which the 
plaintiffs sue for declaration of their right to the land 
in ‘suit, without going into the question of possession of 
the plaintifis and other merits of the case. (1910) 1910 
Pun L B No. 129, page 353. 

[7] If after a plaint has been formally admitted it is 
objected that the suit was not instituted with the con- 
sent and knowledge of the plaintiff the Court should 
raise a regular preliminary issue whether the plaint ha^. 
been duly signed by and presented under the authority^ 
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of the plaintiff and decide the same after recording 
evidence of both parties thereon. Where serious allega- 
tions of fraud are involved, such further evidence, as 
may be necessary may be called in. An order rejecting a 
plaint -without holding such formal enquiry is bad and 
liable to be set aside on appeal. (1910) 4 Sind LB 35(36). 

8. Suit in forma pauperis. — [1] Applications for 
leave to sue as pauper are not governed by 0. 7, R. 11, 
Civil P. C. — Suit is not regarded as instituted until 
application is granted — 0. 7, B. 11 only applies to 
legularly instituted suits. (Vol 22) 1935 Mad 878 (879j 
i5<(Vol 27) 1940 Lah 446 (447) : I L B (1941) Lah 462. 

[2] Order for payment^ of deficit conrt-fee within 
gi\en time — Application *for i>auperi^m made within 
time granted is maintainable. (Vol 20) 1933 Mad 498 
(499) f$«(Vol 20) 1933 Cal 238 (239). 

[3] Pauper suit — Suit registered as ordinary suit — 
PlaintifE failing to pay deficit court-fee though given 
lime to do so — But subsequently applying for permission 
to continue suit as pauper — Application should not be 
rejected merely on ground that suit has been registered 
as ordinary suit but should be considered on merits. 
(Vol 23) 1936 Cal 221 (222), 

[4] Court ordering that if court-fee not paid by 9th 
December, suit should stand dismissed — Plaintiff de- 
faulting but on 16th applying to sue as pauper — Appli- 
cation rejected without investigation — Between 9th and 
16th December plaintiff making application for amend- 
ing plaint — Suit held must be regarded as dismissed on 
9th December — Court had no jurisdiction to entertain 
ai^plieation to sue as pauper — Making of applications for 
amendment held immaterial. (Vol 29) 1942 Pat 302 (303). 

[5] Application for leave to appeal as imiper — 
Dismissal of application leaves appeal intact — Appellate 
Court can grant time for payment of court-fees. (Vol 5) 
1918 Mad 1039 (1039, 1040) : 40 Mad 687. 

[6] Pauper application rejected and court-fee de- 
manded— Revision filed against this order— Subsequently 
suit dismissed for not producing stay order — Revision 
from the original order is maintainable. (Vol 1-5) 1928 
Nag 24 (26). 

9. Rejection in part. — [1] Under 0. 7, E. 11 
Court cannot reject a plaint in part. (1907) 29 All 325 
(326, 327)4'(Vol 22) 1935 Mad 389 (390). (Two plaintifis— 
Notice under S. 80 given only by one — ^There is no com- 
X’iliance with S. 80— Whole suit is bad.)'i' (Vol 18) 1931 
Mad 175 (176) : 54 Mad 416. (Kon-comphance with 
S. 80, Civil P. C. — Suit should be wholly dismissed.)^' 
(Vol 8) 1921 Sind 106 (108) ; 17 Sind L R 9. (Court 
must exercise power of rejecting plaint with great caution.) 

[2] Note appended to an issue, in effect rejecting the 
plaint to the extent of interest as not showing cause of 
action — Note does not amount to rejection of jjlaint, 
there being no provision in the Code for rejection of 
plaint in part. {Vol 23) 1936 Lah 1021 (1022). (Order 
therefore not appealable— Revision is only remedy.) 

10. Stage at which plaint can be rejected. — 

[1] The terms of 0. 7, R. XI are imperative and 

mandatory, the wording being ^‘the plaint shall be rejec- 
ted” — It is competent for the Court to reject the plaint 
though it is admitted and registered. (1900) 27 Cal 376 
(378)*P(1890) 12 AU 553 (556)5<(Vol 9) 1922 Cal 506 
(508) : 49 Cal 880* (1907) 34 Cal 20 (26) (PB)* (Vol 22) 
1935 Mad 569 (571) : 58 Mad 1051. (Power to correct 
valuation is not limited to any particular stage of suit 
—It can be done even in appeal,)* (1895) IS Mad 338 
(341)* (Vol 30) 1943 Pat 102 (105) ; 21^ Pat 720, 
(Plaint or appeal admitted — Court can still reject it 
under 0. 7, B. 11.) 

[See however (Vol 33) 1946 Nag 266 (268) : I L R 
(1946) Nag 301. (Objection that ifiamt is defective by 
'defendant having knowledge of such defect cannot be 


raised for first time in second appeal.) *(1915) 29 Ind 
Gas 410 (411) (U P B R). (If a iplaint is once admitted, 
it cannot afterwards be rejected on the ground of any 
defect subsequently discovered in it.)] 

[2] After issue of notice to defendant, correct word 
to use is dismissal of suit and not rejection of ifiaint. 
(Vol 25) 1938 All 497 (500). 

[3] \Vhen both the x)lainfc and the written statement 
are defective, the Court may either return the plaint 
for presentation or it may call upon the parties and 
examine them; but should not dismiss the suit. (1911) 
10 Ind Cas 922 (923) (Low Bur). 

11, Appeal. — [1] Order rejecting plaint is in itself 
ajjpcalable as decree — No decree need be drawn up. 
(Vol 16) 1929 Lah 83 (84) *(Vol 24) 1937 Lah 800 
(SOI). (Suit on pro-note executed by B, C and B — 
Court ordering that suit could not proceed against A on 
ground that pro-note was signed by hmi at place beyond 
that Court’s juiisdiction — Order held was tantamount to 
rejection of plaint as regards A, and ax^pcal was there- 
fore comj>etent — Even if no appeal lay, revision was 
competent as there was case decided.) *(Vol 2) 1915 
Mad 483 (484) *(Vol 28) 1941 Pat 385 (389) : 20 Pat 
417 : 42 Cri L Jour 375. 

iSce (Vol 6) 1919 Oudh 98 (101) : 22 Oudli Cas 289. 
(Order dismissing suit or appeal for insufficiency of 
stainx'* is appealable if question of law is involved.)] 

[2] Order rejecting a plaint is a decree — An order 
passed in appeal from that order that no appeal lies 
amounts to the dismissal of the appeal — Even such order 
is a decree and is open to a second appeal and not a 
revision to the High Court. (Vol 10) 1929 Cal 226 (227) 
*(Vol 26) 1939 Pat 83 (84) : 17 Pat 687. 

[But see (Vol 19) 1932 Cal 482 (484) : 59 Cal 388. 
(Order of appellate Court has not same efiect as one by 
Court of original jurisdiction — Order rejecting memo- 
randum of appeal as insufficiently stamped is not decree 
within S. 2.)] 

[3] Order rejecting plaint if based on question of 
valuation only is non-appealable — But if it necessarily 
involves decision of category or class under which suit 
falls it is appealable though question of valuation is 
decided. (Vol 6) 1919 Pat 270 (275) ; 4 Pat L Jour 57 
*(Vol 6) 1919 Lah 11 (11, 12) : 1919 Pun Re No. 120. 

[4] Trial Court rejecting x^lainl for want of court-fee 
— Appellate Court reversing order may reject plaint on 
another ground. (Vol 10) 1923 Nag 30 (31), 

[5] "Where the trial Court rejects the iplaint on the 
ground of insufficiency of court-fee and the apx^ellate 
Court directs the trial Court to entertain the plaint and 
jiroceed with the suit, the order of the appellate Court 
does not fall under 0. 41, R. 23 and is not appealable 
under 0. 43, R. 1 (u) but revision lies against that 
order. (Vol 32) 1945 Mad 430 (430, 431) ; I L R (1945) 
Mad 886 *(Voi 24) 1937 Lah 380 (381). 

[But see (Voi 28) 1941 Nag 304 (305) : I L R (1941) 
Nag 629.] 

See also Notes on 0. 43, R. 23. 

[6] Order rejecting plaint for failure to i^ay additional 
court-fee is a complete and final determination of rights 
of x^arties —Appeal from such order — Subject-matter in 
appeal is same as that in suit — Subject-matter in appeal 
is capable of valuation. (Vol 22) 1935 Nag 83 (86) (FB). 

12. Revision — [1] Order under 0. 7, R. 11 (d) 
being appealable no revision lies. (Vol 1) 1914 Lah 153 
(153) : 1914 Pun Be No. 80, 

[2] Revision lies under S.25, Prov. S. C. C. Act from 
an order wrongly dismissing a suit as tune-barred. 
(Vol 15) 1928 Lah 274 (275). 

[3] Application to sue as pauper dismissed — Court- 
fee not paid within appointed date — ^Extension of time 
refused — Plaint rejected — Order rejecting appeal as 
untenable is revisable. (Vol 16) 1929 Lah 125 (125). 
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12. Where a plaint is rejected the Judge shall record an order to that effect with the reasons 
Procedure on rejecting plaint, for such order. 

[1882—8, 55 ; 1877— S. 55J 

13. The rejection of the plaint on any of the grounds hereinbefore mentioned shall not of its 
Where rejection^ of plaint does not own force preclude the plaintiff from presenting a fresh plaint 

preclude 'presentation of fresh plaint in respect of the same cause of action. 

[1882— S. 56 ; 1877— S. 56 ; 1859— S. 36.] 


Dogxj]\ients belied in Plaint. 

14. ( 1 ) Where a plaintiff sues upon a document in his possession or power, ho shall produce 
Production of document on it in Court when the plaint is presented, and shall at tl^e same time 
winch plaintiff sices, deliver the document or a copy thereof to be filed with the plaint. 

( 2 ) Where he relies on any other documents (whether in his possession or power or not) as 
List of other documents, evidence in support of his claim, he shall enter such documents in a list 
to be added or annexed to the plaint. 

[1882— S. 59 ; 1877— Ss. 58, 59, 62, 63 ; 1859—8. 39.] 


OUDH 


Provincial Amendments 


Siibstitute the following for sub-rule (2) : 

(2) Where he relies on any other documents as evidence in support of his claim, he shall enter all of them in 
a list to be added or annexed to the plaint and shall produce in Court, when the plaint is presented, such of them 
as are m his possession, or power. In regard to the documents not in his possession or power, lie shall, if possible, 
state in whose possession or power they are, and shall cause them to be summoned for production before the Court 
on a date to be fixed by the Court for the purpose, 

ExplcLncition. — A certified copy of a public document is a document “in the power” of a party, but where 
a docurnent is in the possession of a person other than the plaintiff, it will not he deemed to be “in the power’ ^ 
of the plaintiff. ^ 

N.-W. F. P. 


fo sub-rule (2) “and shall also produce such documents as are in his possession or i^ower.” 


O. 7 R. 11 (contd.) 

[4] Suit filed when claim is about to be barred— 
Eejection of plaint for failure to pay deficit court-fee 
—No appeal filed from order — Court cannot use inherent 
power to set aside order— If it uses it, High Court can 
interfere in revision. (Vol 22) 1935 Cal 336 (337) : 62 
Cal 61. 

[5] There is a conflict of opinion on the question 
whether order demanding additional court-fee is 
revisable or not — Some cases hold that no revision lies 
against such an order as the further order rejecting 
plaint for insufficient court-fee under 0.7, R '11 ig 
appealable. (Vol 20) 1933 Nag 107 (108) ; 29 Nag L R 
125 (FB). ((Vol 14) 1927 Nag 256, overruled.) © (Vol 17) 
1930 Pat 277 (278) ^ (Vol 7) 1920 Pat 789 (789). 

[6] Other cases have held that revision lies against 
such an order. (Vol 12) 1925 Mad 722 (722). (Madras 
practice— Order under as to court-fees— Revision lies.) 

13. Review.— [1] There is complete power in the 
Court under 0. 47, E. 1 to review the order passed by 
it in rejecting the plaint under this rule. (Vol 10) 1923 
Pat 354 (355) i 2 Pat 504, 

[2] Plaint rejected — Court contemplated in 8. 12, 
Court-fees Act, may for sufficient reasons review its 
order of demand on application by plaintifl or revise it 
of its own motion. (Vol 6) 1919 Pat 270 (276) : 4 Pat 
L Jour 57. 

. deficiency in — Jurisdiction — Court has 

jurisdiction to accept court-fee and restore plaint 
rejected as being insufficiently stamped if deficiency in 
court-fee could not be paid within time allowed due to 
zUness of plaintiff — If liability is established and decree 
passed, High Court should not interfere on technical 
ground. (Vol 26) 1939 All 452 (453). 

Order 7, Rule 13— Note 1. 

[1] Where a plaint is rejected under 0. 7, R. 11 the 
plaintiff is not thereby precluded from presenting a 


fresh plaint in respect of the same cause of action, 
provided his right of action is not barred by the law of 
limitation. (Vol 12) 1925 Mad 1045 (1046) (Vol SO) 
1943 Lah 121 (122) (Vol 31) 1944 Oudh 327 (328) : 
20 Luck 208. 

[2] Plaint in previous suit rejected as not amended 
within time allowed for amendment — Rejection is no 
bar to a fresh suit on the same cause of action, (Vol 14) 
1927 Lah 83 (83). 

[3] Rejection of memorandum of appeal does not 
preclude presentation of fresh one. (Vol 19) 1932 Cal 
482 (484) : 59 Cal 388. 

[4] Plaint rejected under 0. 7, R. 11 — Applicatioi\ 
for restoration under S. 149 read with 8, 151, accom- 
panied with deposit of deficient court-fees may be 
treated as fresh plaint under 0. 7, R. 13. (Vol 31) 1944 
Oudh 327 (328) ; 20 Luck 268. 

Order 7, Rule 14— Note 1. 

[1] Order 7, Rule 14 makes a distinction between 
documents sued upon and documents relied on. In the 
ease of the first, the plaintifl must produce either the 
original or a copy when the plaint is presented; of the 
second neither the production at the time of presentation 
of the plaint is required nor delivery of the document or 
the copy. (Vol 7) 1920 Cal 416 (416). 

[2] A plaintiff cannot put forward as creating rights 
a document on which he has not in terms sued and 
which he has not filed with the plaint. The document 
filed subsequently can only be treated as evidence. 
(Vol 3) 1916 P C 217 (219) (P C) © (Vol 7) 1920 Lah 
136 (140) ; 1 Lah 6 © (1869-70) 13 Moo Ind App Y7 
(83) (P C) © (Vol 24) 1937 Mad 122 (123). 

[3] Object of rules is to shut out suspicious documents, 
— pooumont not produced along with plaint can be 
relied on subsequently as evidence. (Vol 7) 1920 Pat 
811 (812). 
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Statement in case of documents not in 15. Where any such document is not in the posses- 

plaintiffs possession or poxm\ sion or i)0^'er of the plaintiff, he shall, if i)ossible, state 

in -whose possession or power it is. 

[1882— S. 60 ; 1877— S. 60.] 

Provincial Amendment 

OUDH : — I>elete tlie inle. 

16. Where the suit is founded upon a negotiable instrument, and it is proved that the instru- 
Smts on lost necjotiable inent is lost, and an indemnity is given by the plaintiff, to the satisfaction 

instruments, of the Court, against the claims of any other person upon such instrument, 

the Court may pass such decree as it would have passed if the plaintiff had produced the instru- 
ment in Court when the pjlaint was presented, and had at the same time delivered a copy of the 
instrument to be filed with the plaint. 

[1SS2— S.61 ; 1877 -S. Cl.] 

17. (l) Save in so far as is otherwise provided by the Bankers’ Books Evidence Act, 1S91, 
Prodttetion of shop- where the document on which the plaintiff sues is an entry in a shop-book 

or other account in his possession or power, the plaintiff shall produce the 
book or account at the time of filing the plaint, together with a copy of the entry on which he 
relies. 

(2) The Court, or such officer as it appoints in this behalf, shall forthwith mark the 
Original entry to he document for the purpose of identification; and after examining and 
marked and returned, comparing the copy with the original, shall, if it is found correct, certify 
it to be so and return the book to the plaintiff* and cause the copy to be filed. 

[1882— S. 62 ; 1877— Ss. 58, 62, 63 ; 1859— S. 39.] 

Provincial Amendments 

ALLAHABAD 

Add the following proviso to sub-rule (2) : 

Provided that, if the coi>y is not written in English or is written in a character other than the ordinary 
Persian or Nagri character in use, the i^rocedure laid down in 0. 13, B. 12 as to verification shall be followed, and 
in that case the Court or its officer need not examine or compare the copy with the original. 

LAHORE 

After sub-rule (2) add the following Explanation : 

Explanation, — When a shop-book or other account written in a language other than English or the 
language of the Court is produced with a translation or transliteration of the relevant entry, the party producing 
it shall not be required to present a separate affidavit as to the correctness of the translation or transliteration, but 
shall add a certificate on the doounaent itself, that it is a full and true translation or transliteration of the original 
•entry, and no examination or comparison by the ministerial officer shall be required except by a special order of 
the Court. [9-3-1935.] 

OUDH 

Add the following proviso : 

Provided that, if the copy is not written in English or is written in a character other than the ordinary 
Persian orHagri character in use, the procedure laid down in Order 13, Rule 12, as to verification shall be followed, 
and in that case the Court or its officer need not examine or compare the copy with the original. 

18. (1) k document which ought to be produced in Court by the plaintiff when the plaint is 
Inadmissibility of document presented. Or to be entered in the list to be added or annexed to the 

not prodticed when plaint filed, plaint, and which is not produced or entered accordingly, shall 
not, without the leave of the Court, be received in evidence on his behalf at the hearing of the suit. 


O. 7 R. 14 f contd.) 

[4] Documents relied on not enlisted with plaint nor 
produced at first hearing— Eor producing at later stage 
good cause must be shown for previous non-production. 
{Vol 14) 1927 Oudh 612 (612, 613), 

[5] The punishment for the non-production of a 
document sued on or on which the plaintiff relies is not 
the rejeotion of the plaint. (Vol 30) 1943 Mad 645 (645). 

[6] Party is bound by documents filed with plaint or 
written statement unless shown to bo filed by hona fide 
mistake. (Vol 1) 1914 Oudh 357 (358) ; 17 Oudh Gas 
327. 

Order 7, Rule 16— Note 1. 

[1] A plaintiff basing his suit on a lost hundi must 
furnish security against possible claims. (1912) 1912 Pun 
L B No. 166, p. 630 ©(Vol 7) 1920 Mad 336 (836), 


Order 7, Rule 17 — Note 1. 

[1] Document relied upon as basis of suit ^must be 
filed with plaint or produced at first hearing — Such 
document produced at evidence stage — Defendant 
denying its knowledge — Plaintiff’s assertion as to its 
being genuine is insufficient. (Vol 7) 1920 Lah 136 
(140) : 1 Lah 6. 

[2] See also Notes under Bankers' Books Evidence 
Act, XVIII (18) of 1891. 

ORDER 7 RULE IS.-SYNOPSIS. 

1. Scope and object. 

2. Leave not necessary. 

3. Revision. 

1. Scope and object. — [1] The policy is to ex- 
clude evidence, the existence of which, at the date of the 
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( 3 ) Nothing in this rule applies to documents produced for cross-examination of the 
defendant’s ^vitnesses, or in answer to any ease set up by the defendant or handed to a witness 
merely to refresh his memory. 

[1882— S. 63 ; 1877— Ss. 58, 62, 63 ; 1859— S. 39.] 

Provincial Amendments 

Rules 19 to 25 — ALLAHABAD 
Add the lollowiDg Rules 19 to 25 ; 

“19. Every plaint or original petition shall be accompanied by a proceeding giving an address written in 
English in block letters at which service of notice, summons or other process may be made on the plaintiff or 
petitioner. I'laintiffs or petitioners subsequently added shall, immediately on being so added, file a proceeding of 
this nature. 

20. An address for service filed under the preceding rule shall be within the local limits of the District 
Court within which the suit or petition is filed, or of the District Court within which the party ordinarily resides^ 
if within the limits of the United Provinces of Agra and Oudh. 

21. Where a plaintiff or petitioner fails to file an address for service, he shall be liable to have his suit 
dismissed or his petition rejected by the Court siio motif, or any party may apply for an order to that effect, and the 
Court may make such order as it thinks just, 

22. Where a paii'ty is not found at the address given by him for service and no agent or adult male 
member of his family on whom a notice or process can be served, is present, a copy of the notice or process shall 
be afiixed to the outer door of the house. If on the date fixed such party is not present another date shall be fixed 
and a copy of the notice, summons or other process" shall be sent to the registered address by registered post, and 
such service shall be deemed to be as efiectual as if the notice or process had been personally served. 

23. Where a party engages a pleader, notices or iiroeesses for service on him shall be served in the manner 
prescribed by 0. 3, B. 5, unless the Court directs service at the address for service given by the party. 

24. A party who desires to change the address for service given by him as aforesaid shall file a verified 
petition, and the Court may jdheet the amendment of the record accordingly. Notice of such petition shall be given 


O. 7 R. 18 (conid.) 

suit is doubtful and raises suspicion of genuineness, which 
may arise because it was produced at a late stage. 
(1909)10 CalL Jour 33 (37)* (Vol 7)»1920 Pat 811(812.) 

[2] The penalty for the non- production of a docu- 
ment under 0. 7, R. 14 is ‘contained in 0. 7, E, 18 (1) 
and 0. 7, E. IS (2) is an exception to 0. 7, E. 18 (1). 
(Vol 24) 1937 All 55 (56)* (Vol 11) 1924 Lab G08 
(60S,) (Order 17 E. 3 does not apply.) 

[3] Court has wide discretion as regards admitting 
documents not filed or listed with the plaint. (Vol 14) 
1927 Cal 168 (169, 173)* (Vol 7) 1920 Bom 94 (94): 
44 Bom 625* (Vol 13) 1926 Lah 527 (527)* (1882) 4 
Mad 417 (418). 

[4] Discretion exercised by trial Judge in rejecting 
documents produced at late stage will not be interfered 
with unless it has been exercised capriciously or arbit- 
rarUy. (Vol 20) 1933 Lah 892 (893)* (Vol 14) 1927 Cal 
168 (169, 173)* (Vol 6) 1919 Cal 800 (801)* (1909) 10 
Cal L Jour 33 (37, 38)* (1886) 8 Mad 373(374). (If the 
trial Court receives the documents later on of which a 
list was not given in the plaint, Appellate Court must 
consider them.)* (Vol 8) 1921 Nag 49 (50). 

[5] If document is proved to be not fabricated it can 
be received even at a late stage. (Vol 7) 1920 Pat 811 
(812) * (1884) 8 Bom 377 (380). 

[6] Document not filed with plaint nor within time 
fixed by Court— Document in existence at time of insti- 
tution of suit — Rejection of document held not proper 
exercise of discretion. (Vol 5) 1918 Cal 329 (330). 

[7] Document, if not produced for long time, can be 
rejected, unless satisfactory reasons for the delay are 
given. (Vol 7) 1920 Bom 94 (95); 44 Bom 625 * (Vol 
22) 1935 Lah 648 (649) : 17 Lah 218* (Vol 14) 1927 
Oudh 612 (612, 613). 

[8] Leave of Court may be implied or inferred. 
(1913) 11 All L Jour 537 (539). 

[9] Defendant producing account books when other 
evidence in case was produced — Plaintiff neither pro- 
testing nor asking for opportunity to rebut evidence of 
account books — Plaintiff held was not prejudiced by 


production of account books. (Vol 27) 1940 All 393 
(393). 

[10] Document neither produced with plaint nor 
listed— Document can be allowed to be produced under 
B. 18 of 0. 7, only for purpose of evidence and not for 
putting forward new rights under it. (Vol 24) 1937 
Mad 122 (123). 

[11] The punishment for not filing document (ac- 
count book) relied on, along with plaint is not to reject 
the plaint. But the plaintiff cannot produce the docu- 
ment in evidence except with the leave of the Court. 
(1898) 22 Bom 971 (972)*(Vol 30) 1943 Mad 645 (645). 

2. Leave not necessary.— [1] Court’s leave not 
necessary wdien the document is produced in answer to 
any case set up by the defendant- (Vol 21) 1934 Lah 
126 (127)* (Vol 3) 191G Lah 262 (264)* (Vol 9) 1922* 
Pat 569 (571). 

[2] Suit on promissory note for cash Consideration- 
Defendant denying receipt of consideration — Plaintiff, 
in answer, producing documents not included in list of 
documents filed with plaint — Adverse inference could 
not be drawn against plaintiff. (Vol 23) 1936 Lah 1016 
(1017). 

[3] Documents produced by plaintiffs can be used 
to cross-examine his own witnesses. (Vol 7) 1920 Nag 
43 (43). 

[4] Plaintiff is entitled to tender in evidence previous 
statement in writing by defendant for purpose of con- 
tradicting him under S. 145, Evidence Act, even though 
such document was not produced under 0. 7, R. 14, 
(Vol 24) 1937 All 55 (56.) 

[5] Document not probative in itself but only useful 
for refreshing witness’s memory is admissible at a later 
stage. (Vol 5) 1918 P C 118 (119); 41 All 63: 45 Ind 
App 284: 21 Oudh Cas 228 (PC)* (1862-63) 1 Mad 
H C R 168 (170). 

3. Revision. — [1] The question of admissibility 
of evidence being one of law, no revision will lie. (Vol 
1) 1914 Cal 826 (827). 

Order 7, Rule 22 (Allahabad)— Note 1 

[1] Service by affixing to outer door — Party absent 
at first hearing — Additional service should be ordered. 
(Vol 8) 1921 All 52 (62). 
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to Eucli other parties to the suit as the Court may deem it necessary to inform, and may be either served upon the- 
pleaders for such parties or be sent to them by registered post, as the Court thinhs fit. 

25. Nothing in these rules shall prevent the Court from directing the service of 'a notice or process in any 
other manner, if, for any reasons, it thinks fit to do so.” 

Rules 19 to 26--BOMBAY 

The following shall be added as Rules 19 to 26 : 

“19. Every plaint or original petition shall be accompanied by a memorandum in writing giving an address 
Address to be filed with at which service of notice, or summons or other process may be made on the 
plaint or original petition, plaintiff or petitioner. Plaintiffs or petitioners subsequently added shall, immediately 
on being so added, file a memorandum in writing of this nature. 

20. An address for service filed under the preceding rule shall be within the local limits of the District Court 
Nature of address within which the suit or petition is filed, or if he cannot conveniently give an address as 

10 he filed, aforesaid, at a palace where a i>arty ordinarily resides. 

21. Where a plaintiff or petitioner fails to file an address for service, he shall be liable to have his suit dismis- 
Conseguences of failure sed or his petition rejected by the Court suo motu, or any paity may ap)p]y for an 

to file address, order to that effect, and the Court may make such order as it thinks just. 

22. Where a party is not found at the address given by him for service and no agent or adult male member 
Procedure when party not of his family on whom a notice or process can be served, is present, a copy of the 

found at the place of address, notice or process shall be affixed to the outer door of the house. If on the date fixed 
such party is not present another date shall be fixed and a copy of the notice, summons or other process shall be 
sent to the address supplied by that party by registered post pre-paid for acknowledgment (which payment -shall be 
made within one month from the date originally fixed for hearing) and such service shall be deemed to be as effec- 
tual as if the notice or process had been personally served [as amended in 1942]. 

23. Where a party engages a ])leader, notice or p^roeesses on him shall be served in the manner prescribed by 
Service of notice on Order 3, Bale 5, unless the Court directs service at the address for service given by the 

pleaders, party. 

24. A party who desires to change the address for service given by him as aforesaid shall file a fresh memo- 
Change of address, randnm in writing to this effect and the Court may direct the amendment of the record 

accordingly. Notice of such memorandum shall be given to such other parties to the suit as the Court may deem 
it necessary to inform, and may be served either upon the pleaders for such parties or be sent to them by registered 
post, as the Court thinks fit. 

Pules not binding 25. Nothing in these rules shall pirevent the Court from directing the service of a 
on Court, notice or pirocess in any other manner, if, for any reasons, it thinks fit to do so. 

AppUcabiliiy to notice 26. Nothing in these rules shall apply to the notice prescribed by Order 21 
widerOrder 2i, ItuU'22, Buie 22.” [15-104930.] 

Rules 19 to 25~.LAHORE 

Add the following as Buies 19 to 25 : 

“19. Every plaint or original petition shall be accompanied by a proceeding giving an address at which service- 
of notice, summons or other process may be^made on the plaintiff or petitioner. Plaintiffs or petitioners subsequently 
added shall, immediately on being so added, file a proeeeffing of this nature. 

20. An address for service filedmnder the preceding rule shall be within the local limits of the District Court, 
within which the suit or petition is filed, or of the District Court within which the party ordinarily resides, if 
within the limits of the territorial jurisdiction of the High Court of Judicature at Lahore. 

21. Where a plaintiff or. petitioner fails to file an address for service, he shall be liable to have his suit dis- 
missed or his petition rejected by the Court suo viotu or any party may apply for an order to that effect, and the 
Court may make such order as it thinks just. 

22. Where a party is not found at the address given by him for service and no agent or adult male member 
of his family on whom a notice, summons or other process can be sejyed is present, a copy of the notice, summons 
or other process shall be affixed to the outer door of the house. If on the date fixed such party is not present 
another date shall be fixed and a copy of the notice, summons or other process shall be sent to the registered 
address by -.registered post, and such service shall be deemed to be as effectual as if the notice, summons or other 
process had been personally served. 

23. Where a party engages a pleader, notices, summonses or other processes for service on him shall be served 
in the manner prescribed by Order 3, Buie 5, unless tbe Court directs service at the address for service given by 
the party, 

24. A party who desires to change the address for service given by him as aforesaid shall file a verified peti-* 
tion, and the Court may direct the amendment of the record accordingly. Notice of such petition shall be given, 
to such other parties to the suit as the Court may deem it necessary to inform, and may be either served upon the 
pleaders for such parties or he sent to them by registered post, as the Court thinks fit. 

25. Nothing in these rules shall prevent the Court from directing the service of a notice, summons or other 

process in any other manner, if, for any reasons, it thinks fit to do so.” [24-11-1927.] 

Rules 19 to 23— NAGPUR 

Add the following as Rules 19 to 23 : 

“19. Every plaint or original petition shall be accompanied by a memorandum giving anjiddress at which 
Eegistered address, service of process may be made on the plaintiff or the petitioner. The address shall 
he within the local" limits of the Civil District in which the plaint or original petition is filed or, if an address 
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\vitMa sucli Civil District cannot conveniently be given, witbin tbe local limits of the Civil District in which the 
party ordinarily resides. This address shall be called the “registered address” and it shall hold good throughout 
interlocutory proceedings and appeals and also for a further period of two years from the date of final decision 
and for all purposes including those of execution. 

Registered address by a party 20. Any party subsequently added as plaintiff or petitioner shall in like 
subseguently added as plaintiff manner file a registered address at the time of applying or consenting to be 
or pehtioner* joined as plaintiflE or petitioner. 

Gonseguence of non- 21. (1) If the plaintiff or the petitioner fails to file a registered address as required 
filing of registered by Eule 19 or 20, he shall be liable, at the discretion of the Court, to have his suit dis- 
^address, missed or his petition rejected. 

An order under this rule may be passed by the Court sico motu or on the application of any party, 

(2) “Where a suit is dismissed or a petition rejected under sub-rule (1) the plaintiff or the petitioner may apply 
for an order to set tbe dismissal or the rejection aside and if he files a registered address and satisfies the Court 
that he was prevented by any sufficient cause from filing the registered address at the proper time, the Court shall 
set aside the dismissal or the rejection upon such terms as to costs or otherwise as it thinks fit, and shall appoint a 
day for proceeding with the suit or petition. 

22. Where the plaintiff or the petitioner is not found at his registered address and no agent or adult male 

* member of his family on whom a process can be served is present, a copy of the process 

shall he affixed to the outer door of the house and such service shall be deemed to be as 
ana %ts xaluiity* effectual as if the process had been personally served. 

23. A plaintiff or petitioner who wishes to change his registered address shall file a verified petition and the 

. . , 1 Court shall direct the amendment of the record accordingly. Notice of such petition shall 
Change of registerea given to such other parties to the suit or proceedings as the Court may deem it neces- 
address, inform.” [29-6-1943.] 

■Rules 19 to 22 — N.-W.F.P. 

Add the following as Eules 19 to 22 : 

“19 Every plaint or original petition shall be accompanied by a proceeding giving an address at which 
-service of notice, summons or other process may be made on the plaintiff or petition^. Plaintiffs or petitioners 
■subsequently added shall immediately, on being so added, file a proceeding of this nature. 

20. An address for service filed under the preceding rule shall be within the local limits of the District 
'Court within which the suit or petition is filed or, of the District Court within which the party ordinarily resides, 
if within rhe limits of the North-West Frontier Province. 

21. Where a plaintiff or petitioner fails to file an address for service he shall be liable to have his suit dis- 
missed or his petition rejected by the Court suo motu or any party may apply for an order to that effect, and the 
Court may make such order as it thinks just. 

22. A party who desires to change the address for service given by him as aforesaid shall file a verified 
petition, and the Court may direct the amendment of the record accordingly, Notice of such petition shall be given 
to such other parties to the suit as the Court may deem it necessary to inform, and may be either served upon 
the pleaders for such parties, or be sent to them by registered post, as the Court thinks fit.” 

Rules 19 to 27 — OUDH. 

Add the following as Eules 19 to 27 : 

, *‘19. Every plaint or original petition shall be accompanied by an address at which service of notice, 
-summons or other process may be made on the plaintiff or petitioner. This address shall bo called the “registered 
adtoss,” and service thereat shall be deemed to be sufficient service, 

20. Any party subsequently added as plaintiff or petitioner shall, in like manner, file a registered address 
at the time of applying or consenting to be joined as plaintiff or petitioner. 

21. A registered address shall be within the local limits of the District Court within which the suit or 
Xietition is filed, if the plaintiff or petitioner resides or carries on business within those limits. 

22. If a plaintiff or petitioner fails to file a roistered address as required above, he shall be liable, at the 
discretion of the Court, to have his suit dismissed or his petition rejected. 

An order under this rule may be passed by the Court suo motu or on the application of any party. 

23 Where the registered address of the plaintiff or petitioner is within the limits of a headquarters town 
or of a municipality of India (including Burma) or Ceylon, a notice, summons or other process may be served on 
Mm at that address by registered post and such service shall be deemed to be as effectual as if the notice or process 
had been personally served. 

24, In all cases to which Eule 23 does not apply, where a plaintiff or petitioner is not found at his registered 
address and no agent or adult male member of his family on whom a notice or process can be served is present, 
a copy of the notice oi process shall be affixed to the outer door of the house. If, on the date fixed, such plaintiff 
or petitioner is not present another date shall be fixed and a copy of the notice, summons or other process shall be 
sent to his registered address by registered post, and such service shall be deemed to be as effectual as if the notice 
or process had been personally served. 

26. Whenever a plaintiff or petitioner has engaged a xfieader to act for him, a notice or process of service 
on him shall be served in the manner prescribed by 0. 3, E. 5, unless the Court directs service at his registered 
address : 

Provided that, where a notice is served on pleader under the above rule, he shall be given sufficient timQ 
to communicate with his client and to receive instructions, 
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Explanation. — Where ten days’ time has been allowed under this rule, this shall be deemed sufficient time 
within the meaning of this proviso in the absence of an application made within such ten days by the pleader 
concerned for further time. 

26. A plaintiff or petitioner who wishes to change his registered address shall file a verified petition, and 
the Court shall direct the amendment of the record accordingly. Notice of such petition shall pe given to such 
other parties to the suit or proceedings as the Court may deem it necessary to inform, and may be either served 
upon the pleaders for such parties or be sent to them by registered post, as the Court thinks fit. 

27. Nothing in Rules 19 to 26 shall prevent the Court from directing the service of a notice or process in 
any other manner, if, for any reason, it thinks fit.** 

i^ules 19 to 22— PATNA 

Add the following as Bales 19 to 22 : 

“19. Every plaint or original petition shall be accompanied by a statement giving an address at which 
service of notice, summons or other process may he made on the plaintiff or petitioner, and every plaintiff or 
petitioner subsequently added shall, immediately on being so added, file a similar statement. 

20. An address for service filed under the preceding rule shall state the following particulars : — 

(1) the name of the street and number of the house (if in a town); 

(2) the name of the town or village; 

(3) the Post Office; 

(4) the district; and 

(5) the munsiff (if in Bihar and Orissa) or the District Court (if outside Bihar and Orissa). 

21. Where a plaintiff or 'petitioner fails to file an address for service, he shall he liable to have his suit dis- 
missed or his petition rejected by the Court s 2 io moiu^ or any party may apply for an order to that effect, and the 
Court may make such order as it thinks just. 

22. A party who desires to change the address for service given by him as aforesaid shall file a verified 
petition, and the Court may direct the amendment of the record accordingly. Notice of such petition shall be given 
to such other parties to the suit as the Court may deem it necessary to inform, and may be either served upon the 
•pleaders for such parties or be sent to them by registered post, as the Court thinks fit.” 

Rules 19 to 25— SIND 

Add the following as Rules 19 to 25 : 

‘*19. Address to he filed with plaint. — Evety plaint shall be accompained by a memorandum in writing 
giving an address at which service of notice, or summons or other process may be made on the plaintiff. Plaintiffs 
subsequently added, shall immediately on being so added, file a memorandum in writing of this nature. 

20. Nature of address to he filed. — An address for service filed under the preceding rule shall be within 
the local limits of the district Court within which the suit is filed, or if he cannot conveniently give an address as 
aforesaid, at a place where a party ordinarily resides, 

21. Consequences of failing to file address. — Where a plaintiff fails to file an address for service, he 
shall he liable to have his suit dismissed by the Court sm motu or any party may apply for an order to that effect, 
and the Court may make such order as it thinks just. 

22. Procedure when party not found at the place of address. — Where a party is not found at the address 
given by him for service and no agent or adult male member of his family on whom a notice or process can be 
served is present, a oopy of the notice or process shall be affixed to the outer door of the house and such service 
shall be deemed to be as effectual as if the notice or process had been personally served. 

23. Service of notice on pleaders. — Where a party engages a pleader, notice or process on him shall be 
served in the manner prescribed by 0. 3, R. 5, unless the Court directs service at the address for service given by 
the party. 

24. Change of address. — A party who desires to change the address for service given by him as aforesaid 
shall file a fresh memorandum in writing to this effect and the Court may direct the amendment of the record 
accordingly. Notice of such memorandum shall be given to all the other parties to the suit and may be served 
either upon the pleaders for such parties or be sent to them by registered post, as the Court thinks fit. 

25. Buies not binding on Coihvt. — Nothing in these rules shall prevent the Court from directing the service 
of a notice or process in any other manner, if, for any reasons, it thinks fit to do so,** 


OEDEE VIII 

WEITTEN STATEMENT AND SET-OPP 


1. The defendant may, and, if so required by the Court, shall, at or before the first hearing or 
Written statement, -within such time as the Court may permit, present a written statement of his 
defence. 


[1882— S. 110 ; 1877— S. 110 ; 1859— S. 120.] 

Order 8 Rule 1 — Note 1. 

[1] Defendant is not compelled to file a written state- 
ment unless he is directed to do so by the Court. (Vol 32) 
1946 All 352 (353) : ILR (1945) All 499. 

[2] Written statement not filed by defendant or* his 
^agent but by third person — Procedure is not regular. 


(Vol 18) 1931 All 333 (335) : 53 All 466 ^ (1876) 25 
Suth W R 17 (18), 

[3] Small Cause suit — Written statement not neces- 
sary in absence of specific notice in summons — If tho 
Court wants a written statement, it should grant time. 
(Vol 17) 1930 Oudh 171 (172) : 4 Luck 529. . 


IM. 59. 
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LAHORE 

After tlae word “defeiice” place a semicolon and add the following : 

“(1) and with such written statement or if there is no written statement, at the first hearing shall produce b 
Conit all documents in his possession or power on which he bases his defence or any claim for set-ofi. 

(2) Where he relies on any other documents as evidence in support of his defence or claim for set-off, he 
shall enter such documents in a list to be added or annexed to the written statement, or where there is no written 
statement, to be presented at the first hearing. If no such list is so annexed or presented, the defendant shall be 
allowed a further period of ten days to file this list of documents. 

(3) A document which ought to be entered in the list referred to in sub-clause (2) but which has not been so 
entered, shall not, without the leave of the Court, be received in evidence on the defendant’s behalf at the hearing; 
of the suit. 

(4) Nothing in this rule shall apply to documents produced for cross-examination of plaintiff’s witnesses or 

handed to a witness merely to refresh his memory.” [15-6-1939.] 

N.-W. F. P. 

Add the following as sub-clause (2) : 

“The defendant at the time of presenting a written statement shall, where he relies on any documents 
(whether in his possession or power or not), enter such documents in a list and produce those documents which are 
in his possession or power.” 

OUDH 

Add the following as Rule 1 (2), and read the ex%siing Bide 1 as Buie 1 (I) : 

“1. (2) The defendant shall file with his written statement a list of all the documents on which he 
relies as evidence in support of his ease, shall produce with the written statement such of the documents as are 
in his possession or power, and shall cause the others to be summoned on a date to be fixed by the Court for 
the purpose. 

Exylanation. — A certified copy of a public document is a document “in the power” of a party, but where 
a document is in the possession of a person other than the defendant, it will not be deemed to be “in the power’’' 
of the defendant.” 


2. The defendant ixinst raise by his pleading all matters which show^ the suit not to be main- 
Ne%o fads must he tainable, or that the transaction is either void or voidable in point of law", and 
sijeoially tJeaded, gR grounds of defence as, if not raised, w^onld be likely to take the 
opposite party by surprise, or w^ould raise issues of fact not arising out of the plaint, as, for instance, 
fraud, limitation, release, payment, performance, or facts showing illegality. 

[R. S. C , 0. 19, R. 15. See 0. 6 Er. 4 and 8.] 


O, 8 R. 1 (contd.) 

[4] Term “first hearing” means hearing on which 
case is gone into and not the date when the easels 
fixed for hearing but not gone into. (Yol 6) 1919 Cal 70 
( 71 ). 

[6] Case under 0, 8, B. 1 (2) (Oudh) — Defendant not 
filing documents on date of issues nor filing list under 
O. 8, B. 1 (2). — ^On date of evidence defendant applying 
for permission to file two documents — Discretion in 
refusing application held properly exercised. (Vol29) 
1942 Oudh 145 (146). 

Order 8 Rule 2 — Note 1. 

[1] It is the duty of a defendant to particularize in 
Ms defence all points, either of fact or law, which he 
desires to take. (Yol 10) 1923 Cal 578 (578). (Evasive 
denials deprecated.) 

[See (Yol 17) 1930 Bom 511 (512). (Not points of law 
but only facts are required to* be stated in the written 
defence.)] 

[2] Defendant may use in defence a plea which 
would furnish him with a ground for a suit as this pro- 
cedure vould avoid multiplicity of suits. (Yol 7) 1920 
Nag 80 (83):16 Nag L R 3. 

[3] A party omitting to raise a question depending 
on evidence in the pleadings, cannot he allowed in first 
appeal to entirely alter his case by a new defence. (1926) 
28 BomLE513 (514.515)*=&(Yol 24) 1937 Bom 476 (477). 
(Suit under 0. 21, B. 63 by judgment- creditor — Plea 
that suit should have been on behalf of all the creditors.) 
8&(Yoi 11) 1924 Cal 463 (463). (Plea, of special limitation 
under Bengal Tenancy Act.)>J'(Yol 8) 1921 Cal 661 (671, 
672). (Limitation under special Act.) •J' (Yol 7) 1920 Cal 
846 (848). (Plea of limitation.) © (Yol 6) 1919 Cal 1025 


(1026). (Piea of bar of limitation under special Act.)'®' 
(Yol 31) 1944 Pat 77 (86): 22 Pat 513. (Suit by landlord 
for possession and rent — Objection as to sufficiency of 
notice to quit.)'i<(Vol 9) 1922 Pat 356 (35S) ; 1 Pat 012, 
(\Yant of legal necessity.) 

[4] A plea of 9 cs judicata not taken at the time of 
trial is not such a matter as could show that a plain- 
tiff’s suit was not maintainable and can be raised in 
appeal with the leave of the Court. (Yol 2) 1915 Cal 
373 (374). 

[5] Suit for possession on basis of gift — Defence that 
gilt was invalid as death-bed gift otc. — Question whe- 
ther gift was made under undue influence can be gone- 
into in appeal. (1913) 18 Ind Cas 568 (569) (Rang). 

[6] Defendant is not entitled as of right to rely on 
any ground of defence not taken in his written state- 
ment.) (Yol 2) 1915 Cal 478 (481): 42 Cal 625. (Plea as- 
to want of notice.)®^ (Yol 24) 1937 Mad 571 (574) : ILR- 
(1937) Mad 990. (Pleading Married Women’s Property- 
Act as bar to suit.) «« (Yol 3) 1916 Mad 940 (941), 
(Fraud.)i®(Yol 11) 1924 Pat 664 (664) : 3 Pat 546. (Plea, 
of limitation.)4<(Yol 27) 1940 Bang 207 (210, 211): 1940 
Bang L B 278. 

[See (Yol 1) 1914 All 179 (180). (Defendant’s plee. 
not stated in written statement but contained in robkar 
drawn up at first hearing can be considered by Courts.)- 
4t(Vol 7) 1920 Nag 80 (83) : 16 Nag L R 3. (Suit under 
0, 21, E, 63 by purchaser from judgment-debtor*— 
Attaching decree-holder is entitled to set up plea that 
sale in favour of plaintiff was sham and intended to- 
defraud creditors of judgment-debtor.)] ^ , 

[7] Whether a matter is open upon the proceedings, 
sufficiently to give the Court the right to form a judg# 



[0. S El\ 3-5] 


[TEE CODE OP] CIVIL PROCEDIJKE, 1008 


931 


3. It shall not be sufficient for a defendant in his written statement to deny generally the 
Denial to he speciftc. grounds alleged by the plaintiff, but the defendant must deal specifically 

with each allegation of fact of which he does not admit the truth, except damages. 

[E. S. C., 0. 19, R. 17.] 

4. Where a defendant denies an allegation of fact in the plaint, he must not do so evasively, 
Emsive denial, but answer the point of substance. Thus, if it is alleged that he received a certain 

sum of money, it shall not be sufficient to deny that he received that particular amount, but he 
must deny that he received that sum or any part thereof, or else set out how much he received. 
And if an allegation is made with diverse circumstances, it shall not be sufficient to deny it along 
with those circumstances. 

[R. S. C., 0. 19, R. 19.] 

5. Every allegation of fact in the plaint, if not denied specifically or by necessary implication, 
Specific denial, or stated to be not admitted in the pleading of the defendant, shall be taken to 

be admitted® except as against a person under disability^ : 

Provided that the Court may in its discretion require any fact so admitted fco be proved other- 
wise than by such admission. 

[R. S. C., 0. 19, R. 13.] 


O. 8 R. 2 (contd,) 

ment, depends upon the allegations and form of the 
pleadings. The Courts must look not to the mere word- 
ings of the plaint but to the issues settled and the 
manner of the treatment m the lower Courts. (Vol 2) 

1915 Mad 770 (772). 

[8] Bengal Cess Act (9 [IX] of 1880) — Notice under 
S. 54: is condition’ precedent to pay cess — Defendant 
failing to raise want of notice in written statement but 
raising it in course of argument — Plaintiff should prove 
notice. (Vol 20) 1933 Cal 632 (631) : 60 Cal 733. 

[9] See also 0. 6, Rr. 4 and 8. 

Order 8 Rule 3 — Note 1. 

[1] Rules 3, 4 and 5 of Order 8 are iiateoded to bring 
the Indian practice as to pleadings into a position 
approaching that which obtains in England. (Vol 3) 

1916 Bom 103 (103) ; 41 Bom 89. 

[2] This rule and Rule 5 must be read together. 
This rule gives directions as to how denials are to be 
made. Rule 5 states the consequences of a defendant’s 
failing to observe the directions of this rule. (Vol 12) 
1925 Mad 950 (957). (Defendant should specifically 
deny publication in a libel suit.) 

[3] If a defendant puts the pUintiS to proof of a 
mortgage document set up by him he must be taken to 
be putting the plaintiff to proof of its execution. (Vol 7) 
1920 Oudh 6S (69). 

[4] In a money suit where the claim is for recovery 
of specific amount, the defendant must clearly state 
what amount has been paid off; if all the claim was 
discharged be must clearly state so. (Vol 3) 1916 Pat 
411 (416). (“Accounts incorrect”, is not a specific 
denial.) 

[5] Where the plaintiSs are aware at every stage 
what the case of the defendants really was, want of 
precision in the defendants* written statement becomes 
an academic question. (Vol 32) 1945 Sind 177 (182):ILR 
(1945) Ear 224. 

Order 8, Rule 4— Note 1. 

[1] Pleading should be specific. (Vol 16) 1929 AU 
721 (723). (Plea as to limitation held wholly evasive.) 

[2] Defendants’ statement that they do not admit 
plaintifi’s allegation as to the date of a certain event is 
not evasive denial or admission notwithstanding that 
defendants do not give their own date for the event. 
(Vol 11) 1924 Mad 838 (839). 


ORDER 8 RULE 5 — SYNOPSIS. 

1. Applicability and scope. 

2. Facts not denied will be taken as admitted. 

3. “Except as against a person under disability.” 

4. Court May require the facts so admitted to be 

proved. 

5. Rule does not apply where no statement is 

filed. 

1. Applicability and scope. — [1] This rule states 
the consequences of a defendants’ failing to conform to 
Rules. (Vol 12) 1925 Mad 930 (937). 

[2] The principle that non-admission in certain 
cases are equivalent to admissions does not apply where 
averments in plaint are vague and inconclusive. (Vol 24) 
1937 Sind 11 (12) : 30 Sind L R 345. 

[3] Principle may be applied to a judgment-debtor on 
whom notice of execution application containing allega- 
tion of fact has been served. (Vol 23) 1936 All 21 (32) ; 
58 All 313 (PB). 

2. Facts not denied will be taken as admitted. 
— [1] Every allegation of fact if neither denied nor 
stated to be not admitted, is deemed to be admitted 
and the plaintiff is not obliged to prove such allegation. 
(Vol 14) 1927 All 225 (226, 227) ^ (Vol 3) 1916 Bom 
103 (104) : 41 Bom 89 ^ (Vol 29) 1942 Mad 413 (413). 
(Assertion that she is a Byragi, when not denied by the 
defendant, is enough to sustain a finding that she is a 
Byragi.) ^ (Vol 7) 1920 Mad 717 (713) ^ (Vol 10) 1923 
Nag 7 (7)»KlVol 6) 1919 Pat 162 (162)'F(1911) 9 Ind Cas 
470 (472) (Rang). (Allegation in the plaint that require- 
ments as to notice, not denied — Notice admitted.) 

[2] A judgment may be based on defendant’s admis- 
sions in his pleadings. (1938) 1938 Oudh W N 1080 
(1083). 

[3] The traversal of statement in plaint is enough to 
put the plaintiff to the proof of it. (Vol 21) 1934 Mad 
579 (579). 

' [4] Statements on certain point by plaintifi and de- 
fendant agreeing — That much part of plaintiff’s claim 
should be deemed to be admitted. (Vol 18) 1931 Lah 
203 (205). 

[5] Allegations in plaint not traversed in written 
statement cannot be denied afterwards. (Vol 6) 1919^ 
Mad 927 (927) : 42 Mad 315. 
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( 1 ) Where in a suit for the recovery of money the defendant claims to set off against the 
Particulars of set-off plaintiff’s demand any ascertained sum of money^ legally recoverable® by him 
to he given in loritten from the plaintiff, not exceeding the pecuniary limits of the jurisdiction of 
statement. Court, and both parties fill the same character^® as they fill in the 

plaintiff’s suit, the defendant may, at the first hearing of the suit, but not afterwards unless permit, 
ted by the Court, present a written statement containing the particulars of the debt sought to 
be set-off. 

( 2 ) The written statement shall have the same effect as a plaint in a cross-suit so as to enable 
Effect of set-off. the Court to pronounce a final judgment in respect both of the original claim 
and of the set-off : but this shall not affect the lien, upon the amount decreed, of any pleader in 
respect of the costs payable to him under the decree. 

( 8 ) The rules relating to a written statement by a defendant apply to a written statement in 


answer to a claim of set-off. 

O. 8 R. 5 (contd.) 

[6] Defendants* statement that they do not admit 
plaintiff*s allegation as to the date of a certain event is 
not evasive denial or admission notwithstanding that 
defendants do not give their own date for the event. 
(Vol 11) 1924 Mad 888 (839). 

[7] Recital in the statement that a certain allegation 
in the plaint is not admitted cannot be deemed to be an 
admission but amounts to a denial by implication. 
(Vol 20) 1933 All 621 (522) : 55 All 700>J«(Vol 11) 1924 
All 180 (182) ; 46 All 55. 

[8] Pact explicitly relied on in the plaint — General 

denial in written statement is not enoT^h. (Vol 10) 
1923 Mad 114 (115), ^ 

[9] “Not known’* does not amount to ‘‘not admitted.” 
(Vol 18) 1931 All 423 (424). 

[10] Failure to deny does not necessarily amount to 
admission. (Vol 10) 1923 Lab 409 (410)6E«(Vol 1) 1914 
Cal 842 (842). 

[11] Statement in plaint that A had founded thakur- 
baris and had installed idols therein — Statement not 
challenged in written statement — Court can find that A 
was first founder shebait. (Vol 33) 1946 Pat 347 (351). 

[12] Where execution of a pronote is denied but not 
the consideration, the question of consideration cannot 
be gone into. (1910) 5 Low Bur Rul 192. 

[13] Mere denial of knowledge of mortgage amounts 
to admission of mortgage by implication. (Vol 21) 1934 
Rang 278 (280). 

[14] There is not a denial by necessary implication of 
statements in plaint when the language which can be 
looked to to find that denial is a statement which is in 
itself so inconsistent as not to be capable of admitting 
or denying anything. (Vol 27) 1940 Rang 190 (191): 41 
Ori L Jour 899. 

[15] Contention that allegation needs no reply is no 
denial by necessary implication, (Vol 28) 1941 Rang 
49 (50) : 1941 Rang L R 101. 

[16] Defendant admitting to have executed bond for 
certain amount on certain date and admitting to have 
agreed to pay it on certain date — Case does not fall 
under this rule. (Vol 28) 1941 Nag 95 (96). 

[17] In suit for contribution of mesne profits plea of 
plaintiff’s exclusive possession must be specifically plea- 
ded. (Vol 1) 1914 Cal 863 (865). 

[18] Omission to deny allegation of title in plaint by 
defendant does not amount to constructive admission 
warranting decision in plaintiff’s favour. (Vol 5) 1918 
Cal 178 (179). 

ISee (Vol 4) 1917 Cal 614 (614)]. 

3. “Except as against a person under disability.” 
— [1] Scope of the rule is only this, that the omission 
to deny an allegation of fact in the plaint is not to be 
taken as an admission in the case of minor defendants 
*»and the rule has nothing to do with the conduct of the 
suit afterwards. (Vol 6) 1919 Mad 698 (698). 


4. Court may require the facts so admitted to 
be proved.— [1] Pleadings in mofussil are not given 
strict construction. (Vol 5) 1918 Cal 402 (402, 403). 

[2] Court requiring proof must state points to be 
proved in the form of issues. (Vol 10) 1928 Nag 83 (84). 

[3] Admission of execution of mortgage in pleadings 
— Court can still frame issue to see whether document 
is validly attested. (Vol 6) 1919 Mad 469 (470). 

[4] Pact admitted by defendant’s muktear may he 
required to be proved. (Vol 11) 1924 Lah 744 (744). 

[5] Appellate Court can decide point in issue in 
spite of failure of denial of specific points. (Vol 1) 1914 
Cal 842 (843). 

[6] Appellate Court requiring clearer proof of attesta- 
tion under S. 58, or 0. 8, R. 5 — Court must give oppor- 
tunity to prove. (Vol 7) 1920 Mad 717 (718). 

[7] Discretion under the rule to be exercised when 
the Court suspects that the admission is made eollusively 
or to avoid a rule of public policy. (Vol 7) 1920 Mad 
588 (589). 

5. Rule does not apply where no statement is 
filed.— [1] Rule 8 does not apply to a case where the de- 
fendant had not put in a written statement, (Vol 31) 1944 
Sind 61 (63) : ILR (1943) Kar 420 ® (Vol 4) 1917 Cal 
269{272):43 Cal 1001 (PB)*J<(Vol 15) 1928 Lah 769 (771) 
^ (Vol 12) 1925 Nag 380 (381)'3E'(Vol 29) 1942 Pat 226 
(229) : 20 Pat 841*(Vol 22) 1935 Pat 306 (331) :;14 Pat 
70 ^ (Vol 17) 3930 Pat 293 (296). (Defendant not 
putting in written statement is not debarred from 
giving evidence which traverses allegations in plaint.) 

[But see (Vol 23) 1936 Bom 285 (285) : 60 Bom 788.] 
[2] Ex parte decree cannot be passed without evidence 
except in suits on negotiable instruments governed by 
0. 37, R. 2. {Vol 4) 1917 Cal 269 (273) : 43 Cal lOOl* 
(Vol 28) 1941 Sind 41 (47) : ILR (1941) Kar 146. 
ORDERS RULE 6 — SYNOPSIS. 

1. Appeal. 

2. Applicability and scope. 

3. Ascertained sum of money. 

4. Counter-claim. 

5. Court-fee, 

6. Effect of not claiming set-off. 

7. Equitable set-off. 

8. Insolvency proceedings. 

9. Legally recoverable. 

10. Parties must fill the same character. 

11. Pecuniary limits of the jurisdiction of the 

Court, 

12. Proceedings under other special Acts. 

13. Separate and joint debts. 

14. Solicitor’s lien for costs. 

15. Suit for recovery of money. 

16. Winding up proceedings. 




C 0. 8 B. 6 ] 


[THE CODE OP] CIVIL rKOCEDtJEE, 1008 


OSS 


lllustratimis. 

. . ^ bequeaths Rs. 2,000 to B and appoints G his executor and residuary l^atee. 3 dies and D takes out 

administration to B ejects. C pays Rs, 1,000 as surety for jD; then D sues C for the legacy, C cannot set of£ the 
debt of Es. 1,000 against the legacy, for neither G nor D fills the same character with respect to the legacy as they 
fill with respect to the payment of the Es. 1,000. 

W dies intestate and in debt to G takes out administration to effects and B buys part of the 
effects from O. In a suit for the purchase-money by C against R, the latter cannot setoff the debt against 
tne price, for u fills two different characters, one as the vendor to B, in which he sues B, and the other as 
representative to A, 

ji exchange. B alleges that A has wrongfully neglected to insure B'$ 

goods and is liable to him m compensation which he claims to set off. The amount not being ascertained cannot 
be set off. 

, (^) ^ sues p on a bill of exchange for Rs. 500. B holds a judgment against A for Rs. 1,000. The two 

claims being both definite pecuniary demands may be set off. 

, M compensation on account of trespass. B holds a promissory note for Rs. 1,000 from A and 

claims to set off that amount against any sum that A may recover in the suit. B may do so, for, as soon as A 
recovers, both sums are defi.nite pecuniary demands. 

ffj A and B sue G for Bs, 1,000. O cannot set off a debt due to him by A alone. 

(g) A sues B and C for Rs. 1,000. B cannot set off a debt due to him alone by A. 

t> 1 owes the partnership firm of B and G Rs. 1,000. B dies, leaving G surviving. A sues C for a debt of 

Rs. 1,500 due m his separate character. C may set off the debt of Rs. 1000. 

[1882— S. Ill ; 1877—8. Ill ; 1859— S. 121 ; R. 8. C., O. 19, R. 3 ; See 0, 20, R. 19.] 


PATNA 


Provincial Amendment 


Add the following words to sub-rule (1) : 

provisions of O. 7, Rr. 14 to 18 shall, miitaiis muiandtSi apply to a defendant claiming set-off 
as if he were a plaintiff”. > j & 


O. 8, R. 6 (contd,) 

^ 1. Appeal. — [1] The valuation of a claim of set- 
off is the amount claimed by the defendant and an 
appeal relating to a claim of set-off will lie to the High 
Court where it exceeds Rs. 5000. (1888)10 All 587 (594). 

2. Applicability and scope. — [1] There are two 
kinds of set-off, (1) statutory and (2) equitable — Statu- 
tory set-off can be claimed as of right under 0. 8, R. 6 
— ^But this provision of law does not take away any 
rights of equitable set-off which parties can claim 
independently. (1910) 1910 Pun L R No. 145, p. 395 ; 
1910 Pun Re No. 77. ^ 

[2] Order 8, R. 6 is not exhaustive — ^Equitable set-off 
can be pleaded. (Vol 30) 1943 Pat 152 (159) ; 22 Pat 5. 

[3] Set-off under this rule has a wider meaning than 
English set-off but not as wide as counter-claim. (Yol 21) 
1934 All 543 (546, 547) : 56 All 912. 

[4] The principles upon which the Court would 

proceed under 0. 21, Rr, 18 and 19 are substantially 
the same as under this rule. (Vol 18) 1931 Cal 23 (24) ; 
57 Cal 855. ^ ^ 

[5] Set-off is available to defendant only. (Vol 29) 
1942 Cal 559 (560) : I L B (1942) 2 Cal 4851® (Vol 5) 
1918 Mad 258 (262). 

[6] Plea of set-off cannot be raised without filing a 
written statement. (Vol 2) 1915 Mad 242 (243). 

[7] Where the defendant does 'not specifically plead 
a set-off in his written statement, ,the Court must 
decline to allow the same to be set up subsequently. 
(Vol 14) 1927 Lah 431 (432). 

[See however (1910) 32 All 525 (527). (Suit by 
principal against agent for accounts — Defendant need 
not plead a set-off.)] * 

[8] Plea of satisfaction is not a plea of set-off. (Vol 14) 
1927 Nag 120 (120) ® (Vol 12) 1925 Rang 22 (25) : 2 
Bang 349. 

[9] Plaintiff^s claim denied — Set-off is not merely ^ 
defence to plaintiff's claim — Decree may be granted to 
defendant though plaintiff’s suit is dismissed. (Vol 21) 
1934 AH 543 (546) : 56 All 912. 

[10] Suit on subject-matter of set-off not entertain- 
able by Court trying suit on grounds of jurisdiction — 


Set-off can be entertained. (Vol 19) 1932 Bom 617 
(618). 

[11] Defendant having first repudiated plaintiff’s 
claim and stated in the statement that he would make 
a separate counter-claim is not estopped from claiming a 
set-off in the same suit. (Vol 12) 1925 Mad 228 (229), 

[12] Defendant’s claim under this rule must be 
treated as a plaint and a decree must be granted, 
(Vol 21) 1934 All 543 (545) : 56 All 912. 

[13] Order 20, E. 19 lays down the form in which a 
decree in a suit in which set-off is allowed should be 
drawn up. (Vol 4) 1917 Lah 261 (265) ; 1917 Pun Be 
No. 62. 

[14] Set-off not claimed in the suit cannot be claimed 
in the execution proceedings. (Vol 11) 1924 Oudh 430 
(435) : 27 Oudh Cas 248. 

[15] In the case of a legal set-off the Court ihas no 
option to refuse to adjudicate upon the plea when 
raised. (Vol 7) 1920 Mad 142 (143). 

3. Ascertained sum of money. — [1] The words 
‘ascertained sum’ mean a sum of money of which the 
amount is fixed and known admitted sum — K does not 
necessarily mean a sum admitted by the other side or 
decreed by the Court. (1910) 14 Cal W N 170 (173). 
(Ascertained sum is not only admitted sum.)® (Vol 11) 
1924 All 872 (873) ; 46 All 922. (Sum can be “ascer- 
tained sum” though neither admitted by plaintiff nor 
decreed by Court.)® (Vol 20) 1933 Rang 13 (14). 
(Counter-claim for sum by way of set-off not admitted 
is yet claim for ascertained sum.) 

[2] Set-off can be successfully pleaded, even if no 
money is found due to the plaintiff. (1910) 7 All L Jour 
105 (108, 109). 

[3] The following have been held to be claims for 
ascertained sum : 

(a) Orders awarding costs to both parties. (Vol 13) 
1926 Cal 454 (454, 455) ®lVol 4) 1917 Pat 259 (260). 

(b) Suit for rent — Defendant can claim set-off in 
respect of payments made on plaintiff’s behalf gita pro- 
perty which he holds under law. (Vol 3) 1916 Pat 167 
(168, 169). 

(c) Rent suit — Defendant can claim set-off in respect 
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of road cess paid erroneously by him. (Vol 27) 1940 Pat 
180 (181, 182) ; 18 Pat 723. 

(d) Suit for rent — Jeth raiyat can set off his com- 
mission. (Vol 3) 1916 Pat 84 (84). 

(e) Claim of a de£nite balance shown in account 
books. (Vol 11) 1924 All 872 (873) : 46 All 922. 

[4] The following ha^e been held to be not claims 
for ascertained sums: 

(a) Unliquidated damages and mesne profits. (Vol 18) 
1931 Nag 12 (13)>a& (Vol 16) 1929 All 52 (52). (Damages 
ascertainable only after protracted inquiry.) (Vol 4) 
1917 All 176 (176) : 39 All 362. (Unascertained 
damages.) 

(b) Claim for accounts. (Vol 11) 1924 All 872 (873) : 
46 All 922. 

(c) Preliminary decree for sale directing account to be 
taken of what is due to mortgagee. (Vol 18) 1931 Cal 
23 (24) : 57 Cal 855. 

(d) Interest on certain items at a rate fixed by the 
defendant and not admitted by the plaintiff. (1912) 
1912 Pun Jj R No, 80, p. 254. 

(e) Suit by tenants for mesne profits for period 
during which landlord was in wrongful possession— Rents 
due from tenants prior to landlord’s wrongful possession 
cannot be set off. (Vol 4) 1917 Mad 314 (314, 315). 

(f) Claim depending upon taking accounts. (Vol 7) 
1920 Mad 819 (820, 821) : 42 Mad 873 * (Vol 27) 1940 
Nag 177 (177): IDR (1941) Nag 753«» (Vol 6) 1919 Sind 
88 (89) : 12 Sind L B 70. 

(g) Suit for rent — Claim by defendant tenant for 
damages for dispossession. (Vol 28) 1941 Pat 106 (107). 

4. Counter-claim. — [1] A set-off and a counter- 
claim are essentially different. In one sense both are 
cross-actions but a set-off is also a ground of defence. If 
established it affords an answer to the plaintiff’s claim 
either wholly or pro tanto for a set-off is really a debt 
claimed by a defendant against the plaintiff. A counter- 
claim, on the other hand, is really a weapon of offence 
and enables a defendant to enforce a claim against the 
X)laintiff as effectually as in an independent action. 
(Vol 19) 1932 Bom 617 (618). 

[2] Order 8 makes no provision for counter-claims — 
It merely provides for set-off in suits for recovery of 
money. (Vol 9) 1922 Cal 1 (1). ‘ 

[3] Oounter-elaim is allowed to be pleaded by the 
defendant at his option subject to certain rules in order 
to avoid multiplicity of proceedings between the parties. 
(Vol 19) 1932 Bom 617 (6X8). 

[4] Set-off and counter-claim distinguished — In 
former ease, it must be within limitation at time of 
plaint— In case of counter-claim, it must be in time at 
date of written statement. (Vol 29) 1942 Cal 559 (561) ; 
I E R (1942) 2 Cal 485* (Vol 23) 1936 Cal 277 (278, 
279) * (Vol 24) 1937 Nag 210 (210, 211), (Defendant 
pleading that full amount due to plaintiff ‘has been paid 
off and on day of such payment he advanced further 
loan to plaintiff and that it was due from him — Claim 
of defendant held a counter-claim and not set-off and if 
barred on date of written statement cannot be allowed.) 

[o] Court can treat the counter-claim as a plaint in a 
cross-suit and hear the two together if the counter- 
claim is properly stamped. (Vol 23) 1936 Cal 277 (278, 
279)* (Vol 20) 1933 Gal 27 (28) : 59 Cal 833* (Vol 22) 
1935 Rang IIG (117). (Defendant failing to pay court- 
fee on counter-claim in trial Court — Filing of stamp 
paper in Appellate Court will not validate counter- 
claim— Separate suit must be filed on counter-claim.)* 
(Vol 21) 1934 Bang 160 (161). (Withdrawal of suit by 
plaintiff — Counter-claim can be proceeded with as suit.)* 
(Vol 11) 1924 Bang 346 (346) : 2 Bang 276. 

[6] Counter-claim by person, not a defendant, is bad. 
(Vol 6) 1919 P 0 129 (135) (PC). 


[7] If a counter-claim is triable 'by the Court of 
Small Causes it cannot be agitated in the regular Court 
in which the suit is instituted. (Vol 28) 1941 Nag 258 
(261). 

5. Court-fee, — [1] The word ‘set-off’ in Art. 1, 
Sch. I, Court-fees Act, includes also an equitable set-off 
and as such court-fee is payable on such set-off. (Vol 23) 
1936 Nag 290 (291) : I L B (1937) Nag 481 * (Vol 20) 
1933 Mad 203 (204). 

[2] A plea of set-off cannot be entertained until the 
court-fee with respect to it has been paid by the defen- 
dant. (1912) 15 Ind Oas 526 (628) (Oudh)* (Vol 28) 
1941 Pat 106 (107), (Failure to pay court-fee on 
counter-claim — Defendant is not entitled to any relief.) 

[But see (Vol 26) 1939 Bom 386 (388). (Mere omis- 
sion of defendant to pay court-fee does not affect his 
claim to set-off.)] 

[3] In a partnership case a defendant may get a 
decree for whatever is found due to him without being 
called upon to pay the court-fee on what he alleges 
himself entitled to. (1911) 1911 Pun L B No. 163, 
p. 604. 

[4] Court-fee is payable only on amount claimed in 
excess of that claimed by the plaintiff and if defendant 
’wants a decree for that excess. (Vol 14) 1927 Nag 74 
(75). 

[5] Payment of further court-fee after decision is not 
permissible — Defendant claiming Bs. 325 as set-off but 
paying court-fee only on Bs. 50— Set-off to the extent of 
Bs. 50 only can be allowed. (Vol 30) 1943 Nag 314 
(314, 315) : I L B (1944) Nag 260. 

[6] Equitable set-off — Claim for damages by defen- 
dant — Plaintiff’s claim and damages arising out of 
same contract — No separate court-fee is necessary, 
(Vol 24) 1937 Lah 73 (75). 

6. Effect of not claiming set-off. — [1] Defen- 
dant who pleads set-off is bound by 0. 2, B. 2 and must 
claim entire amount due — He cannot claim set-off in 
respect of portion only and subsequently sue for the 
balance. (Vol 29) 1942 Mad 580 (580, 581) : ILB (1942) 
Mad 836. 

[2] Failure to plead set-off or counter-claim does not 
bar fresh suit for the claim. (Vol 13) 1926 Mad 1020 
{1021)*(Vol 6) 1919 Lah 220 (220);1919 Pun Be No. 74 
*(Vol 12) 1925 Mad 830 (831) * (Vol 26) 1939 Paf 264 
(266). (Landlord taking advances and buying goods from 
tenant — Understanding to set off dues against rent — 
Bent suit by landlord — Tenant not claiming set-off, but 
filing cross-suit — Cross-suit is not barred.) 

[But see (Vol 7) 1920 Mad 531 (532). (Suit upon 
mortgage — Mortgagor not counter-claiming amounts 
due from mortgagee — Later suit in respect of it is 
barred.)] 

7. Equitable set-off. [1] The provisions of 0. 8 
B 6 which relate to a legal set-off and require that an 
ascertained sum of money should be legally recoverable 
by the defendant from the plaintiff do not apply to an 
equitable set-off. (Vol 32) 1945 Oudli 229 (230):20 Luck 
245*(Vol 4) 1917 Lah 261 (264):1917 Pun Be No. 62. 

[2] In casesofmutual debits and credits and in cases 
where cross demands arise out of the same transaction 
br are so connected in their nature and circumstanoea 
as to make it inequitable that plaintiff should recover 
and defendant driven to cross-suit, Courts of Equity 
allow a plea of set-off even though the amount may be 
unascertained. This set-off is known as equitable set-off 
and can be allowed apart from the provisions of O. 8 B. 8. 
(Vol 30) 1943 Oudh 17 (20):18 Luck 327 (Claim for 
damages.)*(Vol 17) 1930 All 875 (876) (Equitable set-off 
can be claimed independently of specific provisions of 
0. 8 R 6.)*{Vol 18) 1931 Cal 358 (359)*(Vol 10) 1923 
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Bom 113 (118)5‘{Vol 1) 1914 Ball 363 {365);1914 Pun 
Re No 82, 

[3] Equitable set-off can be claimed only if cross 
demands arise out of same transaction. (Vol 13) 1926 
Nag 155 (156)‘P(Vol 10) 1923 Bom 24 (25):47 Boml82'J^ 
'(Vol 2) 1915 Cal 649 (650)*i«(1904) 8 Oal \V N 174 (177) 
'^(Vol 12) 1925 Blad 830 (331). (If cross demands are 
very closely connected equitable set-off for unascertained 
sum can be pleaded.) tp (Vol 4) 1917 Mad 928(930):40 Mad 
8S3«<(Vol 4) 1917 Pat 533 (535}:2 Pat L Jour 451. 

[4] Equitable set-off was allowed in the following 
oases : 

(a) If a washerman loses some of the articles given to 
him for washing his employer can equitably set-off the price 
'Oi those articles when paying wages. (1910) 1910 PunLE 
No. 143, p. 395 : 1910 Pun Ee No, 77. 

(b) Servant is not deprived of entire wages earned 
by subsequent default — Master is entitled to claim 
<lamages by way of equitable set-off. (Vol 2)1915 Low Bur 
‘^0 (110). 

(c) Timber supplied by tenant- — Agreement to deduct 
-costs from rent brings the matter within same transac- 
tion in suit for arrears of rent. (Vol 21) 1934 All 115 
(117), 

(d) Where the defendant suffered loss due to plaintiff's 
negligence in not sticking to defendant’s instructions the 
'Court may recognise defendant’s right to equitably set 
off the loss against plaintiff’s claim. (1905)27 All 145 
(148). 

(e) Suit for accounts by principal against agent’s 
surety— Surety can claim set-off for arrears of pay due 
to agent. (Vol 1) 1914 Oal 164 (165, 166). 

(f) Cross-debts due to garnishee can be set off and 
■equity arising from cross-debt can be set up without pay- 
ing court-fee. (Vol 1) 1914 Bom 299 (299). 

(g) Suit for accounts of joint family money-lending 
business — Defendants entitled to receive certain sum 
irom plaintiff — Doctrine of equitable set-off was applied. 
(Vol 1) 1914 P 0 153 (153, 155);17 Oudh Cas 33 (P 0). 

(h) Plaintiff who promised to supply 700 or 800 tons, 
supplied only 469 tons of coal and sued the defendant for 
the price. The defendants can claim set-off from the price, 
the damages for the breach of contract caused by not 
supplying the full stock promised. (1910) 37 Cal 334 
(336, 337, 338). 

(i) A's guardian during his minority mortgaging 
certain property to B and subsequently selling same to 
him along with other properties — In 1928 A becoming 
major and suing B to set aside sale — Suit decreed and 
A awarded mesne profits — Suit by B against A to enforce 
mortgage in 1936 — A held could set off amount of mesne 
profits decreed to him in previous suit against jB’ 5 claim. 
.(Vol 29) 1942 Pat 247 (250). 

(]) Suit for arrears of rent on bassis of leases— Set-off 
arising under lease, though inadmissible under O. 8, 
R. 6, can be claimed. (Vol 23) 1936 All 522 (523). 

[5] A claim to equitable set-off will not be available 
where it does not arise out of the same transaction and 
relates to^a different transaction. (Vol 17)1930 Lah 808 
(809) (Step-mother suing on partnership agreement for 
maintenance allowance — Step-son claiming his share 
of sale proceeds of her deceased husband’s property 
sold by her — No set-off cansbe claimed.) (V ol 13) 1926 
Oudh 301 (302). (Vendor cannot claim mesne profits in 
suit for refund of sale consideration by vendee against 
vendor on dispossession by vendor’s relatlves.)©(Vol*25) 
1938 Pat 484 (485) (A purchasing property from B and 
again mortgaging it to him. In suit by third party it was 
established that B had only eight annas interest in pro- 
perty sold to Suit by B against A on his mortgage—^ 


claiming reduction of his liability on ground that he had 
purchased only half of the property — Sale and mortgage 
being separate transactions R’s claim held could not be 
reduced and being unliquidated was not allowable under 
O. 8, E.6.] 

[6] The equity of set-off may arise even where trans- 
actions are distinct if the one party has given credit to 
the other on the faith of goods deposited by the other 
party with him. (1912) 6 S^ind L Rjl38 (139, 140). 

[7] A set-off may be created by agreement and on 
this ground a claim may be set off which could not be 
allowed under the statutory law. Set-off on basis of an 
agreement cannot be allowed beyond the terms of an 
agreement. (Vol 30) 1943 Pat 152 (159):22 Pat 5. 

8. Insolvency proceedings. — [1] This rule does 
not apply to matters arising iu insohency. (Vol 27) 
1940 Mad 266 (268), 

[2] Section 47, Presidency Towns Insolvency Act, 
and S. 46, Provincial Insolvency Act, provide for set-off 
in case of mutual dealings between an insolvent and his 
creditors. There can be no set-off unless there are 
mutual dealings. (Vol 27) 1940 Mad 266 (268). (Company 
owing money to' surety in separate transaction — Money 
payable to company by surety as* surety— Dealing held 
mutual and set off allowed.) 

[3] Mutual credits which can be set-off include credit-^ 
having a natural tendency to terminate in debts and not 
only those which must necessarily terminate in debts. 
(1910) 33 Mad 53 (54). 

9. “Legally recoverable.” — [1] Specified sums are 
not necessarily “ascertained sums of moneys legally re- 
coverable” within O. 8, B. 6. (Vol 13) 1926 Sind 225 
(228) ; 21 Sind L B 385. 

[2] The following are held to be not * ‘legally re- 
coverable 

(a) Where the claim is based upon a document not 
receivable in evidence. (1870) 13 Suth W B 307 (309). 

(b) Where the claim is based upon a decree incapable 
of execution. (1871) 16 Suth W B 308 (309,^ 310). 

(o) Where the claim is barred by res jadioata, (1871) 
15 Suth W B 252 (252). 

(d) Where plaintiff is not liable to the defendant in 
respect of the claim. (Vol 28) 1941 Cal 308 (310). 

(e) Where the plaintiff is not bound by law to pay the 
claim. (1892) 15 Mad 29 (34). 

[3] A barred debt is not legally recoverable and there- 
fore in order to enable a defendant to claim a set-off 
under this rule the sum due to him must not have been 
time-barred on the date of the suit. (Vol 5) 1918 JlSTadl 
258 (262)'5i (Vol 8) 1921 Oal 67 (68) ; 48 Cal 817»© 
(Vol 6) 1919 Cal 916 (917). (Claim barred at date of 
filing written statement cannot be allowed to be set off.) 
6&(1930) 31 Pun L B 107 (109)'P{Vol 8) 1921 Mad 688 
{m}^ (Vol 7) 1920 Mad 819 (821) : 42 Mad 87B^ 
(Vol 26) 1939 Pat 567 (567)3* (Vol 26) 1939 Pat 142 
(143, 144)* (Vol 23) 1936 Pesh 57 (60, 61). 

[4] A claim which is barred by limitation according 
to the law of the place where the suit is brought but is 
subsisting according to the lex loci C07it7'actusi^ a legally 
recoverable claim. (1913) 35 All 238 (239, 240). 

[5] In cases of equitable set-off where there is a fidu- 
ciary relationship as of trustee and cestui que trust or 
where there is accountability as between plaintiff and 
defendant, even barred debts can be set off. (Vol 3) 1916 
Mad 720 (725, 726) : 39 Mad 365. (Trustee and cestui 
que trust.)* (1936) 164 Ind Cas 580 (532) (Cal). (Parti- 
tion suit among Hindus governed by Dayabhaga law — 
Eight of defendant to debts due out of estate — ^Equitable 
set-off can be allowed even in case of time-barred^ 
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O. 8 R. 6 (contd.) 

debt.)'S&(Vol 2) 1915 Cal 649 (650)© (Vol 13) 1926 Lali 
633 (634). 

[6] In a suit for rent by lessor the lessee cannot 
plead by way of equitable set-of£ an unliquidated claim 
for damages for wrongful obstruction to quiet enjoyment 
which was barred. (Vol 4) 1917 Mad 258 (259) : 39 
Mad 939. 

[7] Ascertained sum barred by limitation — No 
equitable set-ofE can be claimed. (Vol 23) 1936 Nag 290 
(290) : I L B (1937) Nag 481. 

[8] The assignee of benefited ticket-holder can claim 
set-ofE against the assignee of stake-holder of a Malabar 
Chit Fund in a suit by latter against former. Sueb a set- 
off is admissible under S. 132, Transfer Property Act. 
(1912) 1912 Mad W N 1235 (1236, 1237). 

[9] Plea of set-oS — Money found due to defendant 

in excess of that due to plaintiff — Limitation in regard 
to recovery of balance must be determined with reference 
to date of written statement and not date of plaint — 
Court cannot pass decree for balance if defendant’s 
claim is barred on date of written statement. (Vol 21) 
1934 All 427 (428): 56 All 821© (Vol 12) 1G25 Nag 445 
(447). , 

10. Parties must fill the same character. 

[1] In order to entitle a defendant to plead a set-ofiit is 
necessary that the parties should fill the same character 
as they ^ in the plaintiff’s suit. (Vol 3) 1916 Bom 
139 (140) : 41 Bom 163. (Plaintiff’s claim for goods sup- 
plied — ^Set-ofi for wages can be allowed.)© (Vol 1) 1914 
Bom 238 (238, 239) : 39 Bom 131. (Plaintiff’s claim as 
inamdar — Defendant’s as pujari — No set-off.)© (Vol 14) 
1927 Lah 228 (230) : 8 Lah 105. (Dealings ‘not mutual’ 
cannot be set-off one against the other.)© (Vol 27) 
1940 Nag 177 (178). (The characters of debtor and 
creditor are the same whether the creditor became so in 
his capacity of servant or agent in one ease and in an 
independent capacity in the other.)© (Vol 28) 1941 Cal 
308 (310). (Company by registered deed creating floating 
charge in favour of Bank for securing its existing and 
future indebtedness to Bank — ^Bank in pursuance of terms 
of deed appointing receiver who under terms of deed 
and also under S. 69A, Transfer of Property Act, was to 
be deemed agent of company— Prior to receiver’s appoint- 
ment company owing to defendant over Bs. 2000 in 
respect of prior dealings — Suit by receiver against defen- 
dant for price of goods sold and delivered by him after 
his appointment — Defendant held not entitled to set off 
price claimed against amount due to him from com- 
pany.)©(Vol 27) 1940 Lah 290 (291). ((Vol 14) 1927 Lab 
228 distinguished — Accounts of one and same per* 
son — Fact of accounts being separate or in different 
names would not come within 0. 8, R, 6 — Set-off 
allowed.) 

[2] See also illustrations (a) and (b) to this rule. 

11, Pecuniary limits of the jurisdiction of the 
Court. [1] For purposes of jurisdiction, the valuation of 
the entire sum claimed, and not the difference between 
the plaintiff’s claim and the defendant’s claim, is to be 
taken into account. (1893) 20 Cal 527 (532)© (Vol 12) 
1925 Rang 22 (25) : 2 Bang 349. 

[2] Where the plaintiff admits any portion of the 
^um set off, that portion should be deducted in deter- 
mining the jurisdiction to try the set-off. (Vol 12) 1925 
Bang 65 (66, 67) : 2 Bang 462. 

12,. Proceedings under other special Acts. 
£1] Malabar Compensation for Tenants’ Improvements 
Act (1 [I] of 1900) S. 6 (2)— Kanom— Suit for redemp- 
tion by jenmi— Jenmi can set off decree for arrears of 
rent obtained bjy him against kanom amount and value 
of improvements even if decree is barred by limitation. 


(Vol 29) 1942 Mad 307 (309) : I L B (1942) Mad 550. 
((Vol 14) 1927 Mad 189, overruled.) 

[2] Bengal Patni Regulation (8 [VIII] of 1819), S, 13 

(3) and (4) — The darpatnidar made a deposit to save 
the “patni from sale for arrears of rent and on the 
specific representation that the rent due from him had 
been paid in full and the deposit was made from private 
funds, took possession of the patni taluk. In the rent 
suit by the patnidar against the darpatnidar who was 
still in possession of the patni taluk it was found that 
the darpatnidar at the time of making the deposit was 
in arrears in respect of a portion of the rent : Eeld 
that the darpatnidar could not set off the amount of 
deposit against the claim for rent. (1913) 17 Cal L Jour- 
96 (101). 

13. Separate and joint debts. — [1] Debt sought to 
be set off due jointly to defendant and another not 
Xm'ty to suit— It cannot be pleaded by way of set off 
for defendant could not have sued plaintiff without 
making the other person party to suit. (1910) 14 Cal 
W N 786 (788). 

[2] Where a plaintiff sues several defendants alleging 
a joint debt, a defendant who denies a joint debt may 
plead a set-off due to him alone — Illustration (g) to 
0. 8 B. 6 does not apply. (Vol 21) 1934 All 543 (545) : 
56 All 912. 

[3J See Illustrations (f) and (g) to 0. 8 B. 6 . 

14. Solicitor’s lien for costs. — [1] Solicitor has 
lien over property recovered or proceeds of judgment 
obtained for client by his exertions — Bo7ia fide com- 
promise between parties— Court will not interfere for 
preserving solicitor’s lien — But if it, is collusive Court 
will interfere. (Vol 22) 1935 Cal 168 (172, 173) : 61 
Cal 1005. 

[2] Costs ordered to be paid by petitioning creditor 
to debtor when an adjudication in bankruptcy is set 
aside cannot be set off to the prejudice of the solicitor’s* 
lien against the debts due to the petitioning creditor. 
(Vol 17) 1930 Bom 516 (53L7) : 55 Bom 377. 

[3] Costs allowed to plaintiff at preliminary stage— 
Ultimately larger sum found due from plaintiff — Soli- 
citor’s lien on costs cannot prevail. (Vol 19) 1932 Bom 
6X9 (622). 

15. Suit for recovery of money — [1] Suit on mort- 
gage for payment of money and in default thereof for 
sale of the mortgaged property is a suit for recovery 
of money within the meaning of this rule. (Vol 20) 
1933 Rang 13 (14). 

[2] Set-off can be claimed in a suit on a negotiable 
instrument. (Vol 18) 1931 Nag 12 (13). 

[3] A suit merely for the dissolution of partnership 
or for account is not a suit for money, but if there is 
also a prayer for the payment of such balance as might 
be found due to the plaintiff, the suit would be one for 
the payment of money. (1888) 10 All 687 (593). 

16. Winding up proceedings. — [1] Where A is 
debtor to a company and B is surety for A and the 
company proceeds against them for the debt, each of 
them can claim to set off a debt due to him by the 
company, their liability being joint and several. (Vol 27). 
1940 Mad 266 (268). 

[2] A liquidator in winding-up proceedings can set 
off even time-barred debts due to the company against 
the claims made against the company by the debtors, 
the reason being that this rule does not apply to set off 
in liquidation proceedings. (Vol 28) 1941 All 278 (279); 
I L B (1941) All 415. 

[3] Debtor of company who is not a share-holder can 
claim set-off of ascertained sum due to him against 
liquidators in action for recovery of debt. (Vol 2) 1915 
Lah 204 (205, 206): 1915 Pun Re No, 63© (Vol 6) 1919, 
Lah 242 (243). 
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Defence or set-off 7. Where the defendant relies upon several distinct grounds of defence or 
founded on separate set-off founded upon separate and distinct facts, they shall be stated, as far as 
grounds, separately and distinctly. 

[R. S. 0., 0. 20 E. 7; See 0. 7 R. 8.] 

8, Any ground of defence which has arisen after the institution of the suit or the presentation 
2^ew groiLud of a written statement claiming a set-off- may be raised by the defendant or plaintiff, 

of defence, as the ease may be, in his written statement. 

[R. S. G., O. 24 Er. 1 and 2; See B. 9.] 

9. No pleading subsequent to the written statement of a defendant other than by way of 

, defence to a set-off shall be presented except by the leave of the Court and 
a 1 gs- terms as the Court thinks fit, but the Court may at any time 

require a written statement or additional written statement from any of the parties and fix a time 
for iDresenting the same. 

[1882 — s. 112; 1877 — S. 112; 18-59 — S. 122 ; See 0. 6 E. 7.] 

Procedure luhen party 10 * Where any party from whom a written statement is so required 

fa^ls to present tcritten fails to present the same within the time fixed by the Court, the Court may 
statement called for by pronounce judgment against him, or make such order in relation to the 
suit as it thinks fit. 

[1882 — S. 113; 1877 ~ Ss. 113, 370; 1859 ^ S. 106.] 

Provincial Amendments 

Rules 11 and 12— ALLAHABAD 
Add the following Kules : 

“11. Every party, whether original, added or substituted, who appears in any suit or other proceeding 
shall on or before tbe date fixed in the summons or notice served on him as the date of hearing file in Court a 
proceeding stating his address for service, written in English in block letters, and if he fails to do. so he shall be 
liable to have his defence, if any, struck out and to be placed in the same position as if he had not defended. In 
this respect the Court may act suo motu or on the application of any party for an order to such effect, and the 
Court may make such order as it thinks just. 

12. Buies 20, 22, 28, 24 and 25 of Order 7 shall apply, so far as may be, to addresses for service filed 
under the preceding rule.’’ 

Rules 11 and 12— BOMBAY 

The following shall be added as Rules 11 and 12 : 

“11. Every party, whether original, added or substituted, who appears in any suit or other proceeding 
shall on or before the date fixed in the summons or notice served on him as the date of hearing; 
Parties to file file in Court, a memorandum in writing stating his address for service, and if he fails to do so, 
addresses, he shall be liable to have his defence, if any, struck out and to be placed in tbe same position 

as if he had not defended. In this respect the Court may act suo motu or on the application of 
any party for an order to such effect, and the Qpurt may make such order as it thinks fit : 


Order 8 Rule 9 — Note 1 

[1] Court’s permission is necessary for filing plead- 
ings in reply to defendant’s written statement. {Vol 12) 
1925 Bom 390 (392, 396). , 

[2] In suit for partition against coparceners and 
numerous transferees, their alleged titles were not men- 
tioned nor was any relief with respect to them claimed 
— Defect was noticed late — Application for amendment 
was rejected and plaint also — It was held that amend- 
ment should have been allowed. (Vol 2) 1915 Mad 984 
(986). 

[3] Where in a suit on guarantee, no plea was taken 
that there was any misrepresentation in obtaining the 
guarantee and no issue was framed but such misrepre- 
sentation was sought to be proved by defendant in evi- 
dence which was accepted by the two lower Courts, 
held^ that the finding was unsustainable. The proper 
course was to have the written statement amended and 
to frame an issue and allow the defendant to adduce 
evidence. (Vol 6) 1919 Mad 471 (471). 

[4] Minor defendant is not entitled on attaining 
majority to put in additional written statement without 
leave of Court. (Vol 22) 1935 Mad 117 (117)© (Vol 24) 
1937 Pat 625 (626). 

[5] Where more than a year after the settling of 
issues in a suit, when the case was completely ready 


for hearing, defendant applied to file a fresh written 
statement raising a completely new point, the Court 
would exercise a proper discretion in refusing to allow it. 
(Vol 5) 1918 Pat 230 (233). 

Order 8 Rule 10 — Note 1 

[1] Buie 10 applies to default under E, 9 ai^d not 
under R. 1 — Court has no jurisdiction to pronounce' 
judgment under this rule against the defendant who has 
failed to file his written statement. (Vol 32) 1945 Mad 
299 (300) : I L R (1945) Mad 866. (View of SesJiagiri 
Iyer J, in (Vol 5) 1918 Mad 1163approved.)©(Vol5)1918 
Mad 1163 (1164). (Per Seshagiri Iyer J.; Ayling J, 
Contra.)^ (Vol 15) 1928 Rang 261 (262) : 6 Rang 466. 

[2] Buie applies only if there is specific requirement 
by Court for written statement and not merely general 
direction in summons. (Vol 12) 1925 Oudh 567 (568). 

[3] Held, dismissal under O, 8, B. 10 was not justi- 
fied except in eases of written statements and set-off. 
(Vol 16) 1929 Bom 413 (413). 

[4] Order requiring written statement must be un- 
conditional — Order permitting written pleas to be filed, 
if any, is not absolute — Passing decree in such a case 
justifies interference under S. 115. (Vol 14) 1927 Mad 
1007 (1008). 

[5] A defendant did not file his written statement on 
the date on which he was ordered to file it. The Munsif- 
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Provided that this rule shall not apply to a defendant who has not filed a written statement but who is 
examined by the Court under Section 7 of the Dekkhan Agriculturists’ Relief Act, 1879, or otherwise, or in any 
case where the Court permits the address for service to be given by a party on a date later than that specified in 
this rule. 

Applicability of JSr. ^0 and 22-26 12. Rules 20, 22, 28, 24, 25 and 26 of Order 7 shall apply, so far as maybe, 

of O, 7 to addresses for service^ to addresses for service filed under the last preceding rule.” [15-10-1930.] 


Rules 11 and 12— LAHORE 


Add the following Rules : 

“11. Every party, whether original, added or substituted, who appears in any suit or other proceeding shall 
on or before the date fixed in the summons, notice or other process served on him as the date of hearing, file in 
Court a proceeding stating his address for service, and, if he fails to do so, he shall be liable to have his defence, 
if any, struck out and to be placed in the same position as if he had not defended. In this respect the Court may 
act $uo moUi or on the application of any party for an order to such effect and the Court may make such order 
as it thinks just. 

12. Rules 20, 22, 23, 24 and 25 of Order 7 shall apply, so far'^as may be, to addresses for service filed under 
the preceding rule.” • [24-11-1927.] 

Rules 11 to 13— NAGPUR 


Add the following as Rules 11 to 13 : 

”11. Every defendant in a suit or opposite party in any proceedings, shall, on the first day of his appearance 
Begistered address, in Court, file a memorandum giving an address for service on him of any subsequent 
process. The address shall be within the local limits of the Civil District in which the suit or petition is filed or, if 
an address within the local limits of such Civil District cannot conveniently be given, within the local limits of 
the Civil District in which the x^arty ordinarily resides. This address shall be called the “registered address” and 
it shall hold good throughout interlocutory x^roceedings and appeals and also for a further period of two years from 
the date of final decision and for all purposes including those of execution. 

12. (1) If the defendant or the opposite party fails to file a registered address as required by Rule 11, be 
Consequence of non-filing shall be liable, at the discretion of the Court, to have his defence struck out and 

of registered address* to be placed in the same position as if he had made no defence. 

An order under this rule may be passed by the Court suo moin or on the application of any party. 

(2) Where the Court has struck out the defence under sub-r. (1) and has adjourned the hearing of the suit 
or the proceeding and where the defendant or the opposite party at or before such hearing appears and assigns 
sufficient cause for his failure to file the registered address he may upon such terms as the Court directs as to costs 

• or otherwise be heard in answer to the suit or the proceeding as if the defence had not been struck out. 

(3) Where the Court has struck out the defence under sub-r. (1) and has consequently passed a decree or 
order, the defendant or the opposite party, as the case may be, may apply to the Court by which the decree or 
order was passed for an order to set aside the decree or order; and if he files a registered address and satisfies the 
Court that he was prevented by any sufficient cause from filing the address, the Court shall make an order setting 
aside the decree or order as against him upon such terms as to costs or otherwise as it thinks fit, and shall appoint 
a day. for proceeding with the suit or proceeding : 

Provided that where the decree is of such a nature that it cannot be set aside as against such defendant or 
‘Opposite party only it may be set aside as against all or any of the other defendants or opposite parties. 

13. Rules 20, 22 and 23 of Order 7 shall apply, so far as may be, to addresses for service filed under 

Rule 11.” - [29-6-1943.] 

Rules 11 and 12— N,-W.F.P. 

Add the following Rules : 

“11,^ Every party, whether original, added or substituted, who intends to appear and defend any suit or 
-original petition shall, on or before the date fixed in the summons or notice served on him as the date of hearing, 
file in Court a proceeding stating his address for service, and if lie fails to do so, he shall be liable to have his 
^defence, if any, struck out and be placed in the same position as if he had not defended. In this respect the 
Court may act suo motu or on the application of any party for an order to such effect, and the Court may make 
such order as it thinks just. 

12. Rules 20 and 22 of Order? shall apply, so far as may be, to addresses for service, filed under the 
preceding rule.” 

Rules 11 to 13— OUDH 


Add the following Rules : 

“11. Every defendant in a suit or opposite party in 
in Court, file au address (to be called the “registered 

O. 8 R. 10 (contd.) 

thereupon decreed the claim of plaintiff under 0. 8, 

R. 10 without going into the merits of the case or 
without stating the ground of his order. Held, that the 
Munsif *s order was not a judgment, but merely an order 
decreeing the plaintiff’s claim, and that the Munsif acted 
with material irregularity. (1912) 15 Ind Cas 212 (212): 

15 Oudh Cas 79. ^ ^ 

[6] An order refusing to pronounce a judgment under 
■this rule is not appealable. (Yol 18) 1931 Lah 77 (77). 


any proceeding shall, on the first day of his appearance 
address”) for service on him of any subsequent notice, 

Order 8 Rule 11 (Lah.) — Note 1 

[1] Rule applies to corporations -also. (Vol 16) 1929 
Lah 459 (460). 

[2] Striking off defence for default is discretionary. 
(Vol 16) 1929 Lah 459 (460). 

[3] Provisions of R. 11 not complied with — ^No harm 
caused due to non-filing of address — Case going on 
normally — Address subsequently filed accepted as suffi- 
cient — Defence cannot be struck out ' — No ex parte 
decree can be passed. (Vol 22) 1935 Lah 791 (792). 
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summons or other process; and, if he fails to do so, shall be liable, at the discretion of the Court, to have his 
defence, or reply, if any, struck out, and to be placed in the same position as if he had made no defence or reply. 

An order under this rule may be passed by the Court, s,uo motii or on the application of any party. 

12. Buies 21, 23 and 25 to 27 of O. 7 shall apply, so far as may be, to addresses for service filed under the 
preceding rule, and B. 24 shall, in the same manner, apply, but as if the words at the beginning, 'Tn all cases to 
which B. 23 does not apifiy” were omitted. 

13, Nothing in Er. 11 and 12 shall apply to the notice prescribed by 0. 21, B. 22.” 

Rules 11 and 12— PATNA 

Add the following Buies : 

“11. Every party whether original, added or substituted, who ax^pears in any suit ^r other proceedings 
shall, at the time of entering appearance to the summons, notice or other process served on him, file in Court a 
statement stating his address for service and if he fails to do so he shall be liable to have his defence, if any, 
struck out and to be placed in the same position as if he had not defended. In this respect the Court may act 
buo motu or on the application of any party for an order to such effect and the Court may make such order as it 
thinks just. 

12. Buies 20 and 22 of 0. 7 shall apply, so far as may be, to addresses for service filed under the jireceding 

rule.” 

Rules 11 and 12~SIND 
Add the following Rules : 

“11. Parties to file address. — Every party whether original, added or substituted, who ajipeai’s in any 
suit or other proceeding shall, on or before the date fixed in the summons or notice served on him, as the date of 
hearing, file in Court, a memorandum in writing stating his address for service and if be fails to do so he shall 
be liable to have his defence, if any, struck out and to be placed in the same position as if he had not defended. 
In this respect the Court may act siio motu or on the application of any party for an order to such effect, and the 
Court may make such order as it thinks just : 

Provided that this rule shall not apply to a defendant who has filed a written statement, but who is 
examined by the Court under S. 7 of the Dekkhan Agriculturists’ Belief Act, 1879, or otherwise. 

12. Applicability of Rules 20 and 22-26 of Order 7 to addresses for service . — Rules 20, 22, 23, 24, 25 and 
26 of 0. 7 shall ajiply, so far as may be, to addresses for service filed under the last preceding rule.” 

Note, —Order 7 Rule 26 is now deleted by the Sind Court, 


OEDEE IS 

APPEAEANOE OP PARTIES AND CONSEQUENCE 
OP NON-APPEAEANCE. 

Parties to appear on !• <3ay fixed in the summons for the defendant to appear and 

day fixed in summons answer, the parties shall he in attendance at the court-house in person or by 
for defendant to ap- their respective pleaders, and the suit shall then be heard unless the hearing 
pear and answer. *g journed to a future day fixed by the Court. 

[1882— S. 96; 1877— S. 96; 1859— S. 109,] 


' ORDER 9, GENERAL— SYNOPSIS 

1, Applicability of order to execution proceedings. 

2, Applicability of order to applications under 

O. 9 itself. 

3, Applicability of order to proceedings under 

local and special Acts. 

1. Applicability of order to execution proceed- 
ings. — [1] Order 9 does not apply to execution pro- 
ceedings. (Vol 20) 1933 Mad 418 (422) : 56 Mad 490 
(EB). (Court has inherent power to dismiss execution ap- 
plication for default.) ^ (Vol 18) 1931 All 694 (594, 595). 
(Dismissal of application under 0. 21, R. 90 — ^Restoration 
under inherent powers can be made ]^{Vol 15) 1928 Cal 
179 (179, 180). (Can be restored by exercising inherent 
power 3 .)*(Vol 14) 1927 Cal 420 (420)'J‘(Vol 26) 1939 Lah 
223 (223, 224). (Court has inherent powers under S. 151 
to restore application in execution dismissed for default.) 
iJ-(Vol 20) 1933 Lah 99 (101) : 13 Lah 761. (Restoration 
under inherent powers of Court is allowed.) ^ (Vol 18} 
1931 Lah 606 (505), (Order 9 does not apply to pro- 
ceedings under 0. 21, B, 2.) »$• (Vol 16) 1929 Lah 744 
(745) (Vol 18) 1931 Mad 656 (657, 658) : 55 Mad 17 
(F B). {Ex parte order under S. 47 is not an ex parte 
decree in a suit and hence 0. 9, B. 13 will not apply.) ^ 
(Vol 13) 1926 Mad 412 (415) 4* (Vol 2) 1915 Mad 811 


(812) : 38 Mad 199 (Vol 4) 1917 Nag 171 (171). 
(Execution application dismissed for default cannot be 
restored to file under 0. 9.) (Vol 12) 1925 Oudh 552 
(555) : 28 Oudh Cas IdS’J'fVol 10) 1923 Pat 239 (241) ; 
2 Pat 372 Ip (Vol 6) 1919 Pat 540 (541). (Proceedings 
under 0. 21, Br. 100 and 101 are not suits within 0. 9, 
B. 4.) (Vol 3) 1916 Pat 331 (332). (Bestoration under 
this Order of execution application dismissed for 
default.) 'p(Vol 18) 1931 Sind 97 (98) : 25 Sind L B 475 
(E B), (Application to set aside ex parte order can be 
entertained under S. 151.) 5* (Vol 8) 1921 Sind 55 (56) ; 
17 Sind L B 105. [Ex parte disposal of application 
under 0. 21, R. 90 — Can be restored under inherent 
powers.) 

2. Applicability of order to applications under 
O, 9 itself, — [1] Order 9 applies to applications under 
0. 9 itself by virtue of S. 141. (Vol 13) 1926 Mad 325 
{326)'i«(Vol 14) 1927 Lah 71 (71). (Second application for 
restoration is eompetent.)4‘(Vol 7) 1920 Lah 304 (304) : 
1 Lah 339. (Application for restoration of dismissed 
application was described as one for review.) (Vol 10) 
1923 Oudh 146 (146) © (Vol 21) 1934 Pesh 13 (14) ^ 
(Vol 13) 1926 Bang 74 (75) : 3 Bang 534. 

[But see (Vol 10) 1923 Bom 386 (386) (Vol 16) 
1929 Cal 17 (18) 4* (Vol 9) 1922 Pat 121 (121) : 4 Pat 
L Jour 287.)] 
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2. Where on the day so fixed it is found that the summons has not 
Dismissal of suit where served upon the defendant in conseguence of the failure of the 

SaMcnwo/pSiM/K to pay the court-fee or postal charges {if any) chargeable 

failure to pay costs. for such service, the Court may make an order that the suit be 

dismissed : 

Provided that no such order shall be made although the summons has not beeii served upon 
the defendant, if on the day fixed for him to appear and answer he attends in person or by agent 
when he is allowed to appiear by agent. 

[1882— S. 97; iS77— S. 97; 1861— S. 5.] 

* Provincial Amendment 

ALLAHABAD 

After the words, “for such service” insert the words “or that the plaintiff has failed to comply with the rules 
for filing the copy of the plaint for service on the defendant”. 

O. 9 General (contd,) [5] An application under O, 34, B. 5 can be dismissed 

[2] Application lor restoration of suit dismissed for under this rule by virtue of S. 141, for non-payment ot 
default — Restoration can he made under inherent process fees, (Vol 24) 1937 Sind 273 (278) : 31 Sind LR 


powers but not under 0. 9 R, 9 read with S, 141. (Vol 
19) 1932 Nag 101 (102): 28 Nag L R 83 (F B). ((Vol 10) 
1923 Hag 293 overruled; 7 Hag L B 32 impliedly 
overruled.) 

[3] Order refusing restoration of an application for 
setting aside dismissal of suit for non-appearance dismis- 
sed for default is not appealable. (Vol 6) 1918 Pat 612 
(613) : 2 Pat L Jour 720. 

3. Applicability of order to proceedings under 
local and special Acts. — [1] Application under S. 84, 
Madras Hindu Religious Endowments Act of 1927 dis- 
missed for default — Application can be restored under 
this order. (Vol 24) 1937 Mad 653 (653). 

[2] Order of annulment under the Provincial Insol- 
vency Act cannot be set aside under O. 9. (Vol 13) 1926 
Mad 942 (942) : 49 Mad 935. 

[But see (Vol 27) 1940 Pat 58 (59). (Provisions of 

O. 9 may perhaps be held to be applicable to insolvency 
proceedings.)] 

Order 9 Rule 1 — Note 1 

[1] For applicability of this rule to Arakan Hills 
see the Arakan Hills Civil Justice Regulation (VIII 
. of 1874) and the Arakan Hill Tracts Laws Regula- 
tion, 1916 (1 [I] of 1916), Sch. 1. 

ORDER 9 RULE 2 -1- -SYNOPSIS 

1. Scope of the rule, 

2. “Defendant.” 

3. Dismissal for failure to pay court-fee or postal 

charges. 

4. Plaintiff's remedy after dismissal. 

5. Appeal. 

6. Revision. 

1. Scope of the rule — [1] Failure of plaintiff to 
furnish correct addresses of defendants or to accompany 
process-server does not justify dismissal under R. 2. 
(Vol 14) 1927 Lah 170 (170) ^ (Vol 18) 1931 Lah 655 
(655). (Order 9 R. 5 applies to such case.) 

[2] The failure contemplated by 0. 9, R.-2 includes 
not merely an entire omission to pay the requisite court- 
fee hut also failure to pay the same within time which 

^ the Court fixes for payment. (1911) 7 Hag L R 114 
(116) ^ (1935) 158 Ind Cas 250 (250) (Pesh). (Court 
should fi.x the time within which process fee ought to be 
deposited — Omission is a material irregularity.) 

[3] Default to pay damages for omission to get sum- 
monses served is failure to pay costs within the meaning 
of this rule. (Vol 14) 1927 All 464 (464). 

£4] Order of dismissal on failure to pay process-fees 
on an application for restoration of suit dismissed for 
default falls under R. 9 and not under this rule. (Vol 
23) 1936 AU 737 (738, 739). 


180. 

2. “Defendant.” — [1] The word ^defendant’ does not 
include the guardian ad litem of a minor and therefore 
the suit cannot he dismissed on the ground of non-pay- 
ment of process fee for issuing notice to him. (19111 
1911 Pun L B No. 211, p. 813 (815) : 1912 Pun Be 
No. 35. 

[2] Two defendants minor — Plaintiff failing to file 
affidavit of service of summons against guardians— 
Dismissal of suit is bad — Suit should have proceeded 
against major defendants. (Vol 7) 1920 Pat 820 (821) © 
(Voi 24) 1937 Oudh 502 (503). (One of the defendants' 
not properly served through negligence of plaintiff — Suit 
cannot he dismissed against the defendants properly 
served.) 

[3] Summons served on wrong person— Such person 
appearing and denying liability — The suit should be 
dismissed with costs. (1880) 4 Bom 619 (623)* 

3. Dismissal for failure to pay court-fee or postal 

charges [1] The Court must fix a time for payment 

of process fee. Unless it so fixes it cannot dismiss the 
suit. (Vol 11) 1924 Nag 298 (299). 

[2] Beasonable time and opportunity should be allow- 
ed to comply with tho order. (Vol 7) 1920 Oal 244 (245), 
(Two days time for payment of process fees when the 
party is absent, is not a reasonable time.) ©(Vol 20) 
1933 Pat 582 (583). (Non-payment of process-fee for 
fresh summons with the application is no ground.) 

[8] Ignorance of party’s agent as to the Court where 
tlie fee should be deposited is no excuse for non-com. 
plianee. (1869) 11 Suth W B 417 (418). 

[4] Where a new defendant is added and there is 
failure to pay process fee on the part of plaintiff, the 
failure^ will entail dismissal of whole suit even against 
the original defendant unless he waives his objection* 
(1868-69) 5 Bom H C B (A G) 118 (121). 

[See however (1880) 2 All 318 (319). (Dismissal 
should be only against the particular defendant.) © (Vol 
8) 1921 Pat 422 (422) : 11 Pat 430.] 

[5] Process^ fee not paid but defendant applying for 
time to file his statement — Suit cannot be dismissed 
under B. 2. (Vol 6) 1919 Pat 372 (373)©(1891) 15 Bom 
160 (162, 163) © (1870) 4 Beng L B App 75 (76)* 
(Defendant’s appearance by his counsel before the time 
fixed in summons — Court can order the ease to be in- 
cluded in the general cause list immediately.) 

[6] Court cannot require process fees to be paid 
before fixing the date for defendant's appearaneSr 
Failure to comply with such an order is no ground for* 
dismissing the suit. (Vol 26) 1939 Pat 160 (160). 

[7] Process fees insufficient for service on all defen- 
dants— Court pointing out deficiency and fixing date iot 
disposal of suit — On fixed date Court dismissing suit for , 
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3. Where neither party appears when the suit is called, on for hearing, 
imssed. ’ ^ ° ’ the Coart may make an order that the suit be dismissed. 

[1882— S. 98; 1877— Ss. 98, 99; 1839— S. 110.] 


O. 9 R. 2 (contcl.) 

default *in paying deficiency in process fee — Dismissal 
held justified — Plaintiff if wishing to issue notice to 
some of defendants held ought to have specified names 
of those defendants. (Vol 28) 1941 Pat 402 (402, 403). 

4. Plaintiff’s remedy after dismissal. — [i] On 
dismissal of suit under 0, 9 B. 2 the plaintiff can apply 
under B. 4 for setting aside the order or may bring fresh 
suit. (1883) 9 Cal 163 (166). 

5. Appeal [1] Suit dismissed for default under 

O. 9 B. 2 — Dismissal is not decree and no appeal from 
it lies. (Vol 3) 1916 All 326 (326) ; 38 All 357 ^ (1883) 
9 Cal 627 (628). 

6. Revision [1] Order by Court to pay both 

process fess and postal charges — 0. 5 B. 10 as amended 
in the Punjab leaving option of service of summons by- 
ordinary way or by registered post — Dismissal of suit 
for failure to pay postal charges — Order was held 
revisable. (Vol 14) 1927 Lab 157 (158). 

[2] Payment of process fee by the date fixed hut in- 
sufficient time to get summons served — Suit dismissed 
for non-service of summons — Order is revisable. (Vol 9) 
1922 Lab 63 (63). 

[3] Order under Br. 2 and 8 when conditions are 
not satisfied is without jurisdiction — Bevision lies. 
(Vol 6) 1919 Pat 372 (373). 

[4] Dismissal of Small Cause suit under the rule — 
Bevision lies under S. 25, Provincial Small Cause Courts 
Act. (Vol 19) 1932 Oudh 106 (107). 

ORDER 9 RULE 3 — SYNOPSIS 

1. Where neither party appears. 

2. Appearance —See 0. 9 E. 9 and 0. 3, R. 1. 

3. “VVhen the suit is called on for hearing.*' 

4. The Court may order that the suit be dis- 
missed. 

1. Where neither party appears [1] Dis- 

missal under this rule is justified only when neither 
party appears. Where the plaintiff appears the suit 
cannot be dismissed. (Vol 5) 1918 All 333 (335) : 40 All 
690. (One plaintiff present as the general attorney of all 
the other plaintiffs.) 

[2J Authorised agent with witness present in Court — 
Dismissal for non-appearance of pleader is illegal. (Vol 
9) 1922 Pat 504 (607). 

[3] Fresh summons ordered by Court not issued due 
to plaintiff’s failure to file copies of amended plaint — 
Non-appearance of parties on the day fixed — Case is 
governed by this rule. (Vol 21) 1934 Pat 18 (18, 19). 

[4] Mere presence of pleaders without instructions 
when both the parties are absent is not an appearance 
and the suit can be dismissed under this rule. (1911) 9 
Ind Gas 842 (844) (Cal) ^ (Vol 25) 1938 Cal 547 (548). 
(Plaintiff’s pleader reporting no instructions — De- 
fendant absent — Order of dismissal is one under this 
rule.) 

[5] Plaintiff and some defendants absent while some 
defendants were present — Suit dismissed — Dismissal 
against absent dSendants is under this rule, (Vol 7) 
1920 Bom 54 (55) : 44 Bom 767. 

2. Appearance — See Order 9 R. 9 and 0. 3, E. 1. 

3. “When the suit is called on for hearing.” 
— [1] The hearing referred to is the first hearing after 
the issue of summons to defendant and not necessarily 
a hearing of evidence. (Vol 6) 1919 Sind 189 (191) © 
(1869) 4 Mad H C B 66 (59) ^ (Vol 31) 1944 Nag 335 
(336) : I L R (1944) Nag 408. (Suit stayed under S. 10 
* — Next date fixed for calling of suit is not date fixed 


for hearing.) ►P (Vol 5) 1918 Pat 62 (62), (Date fixed for 
settlement of issues is date fixed for hearing.) 

[2] Hearing of suit after settlement of issues — 
Absence of parties and pleaders — Suit should be dis- 
missed under this rule unless the Judge for reasons 
recorded otherwise directs. (1910) 8 Mad L Tim 450 
(450). 

[3] Disposal of routine matters within the power of 
an officer of the Court is not hearing and default then 
cannot entail dismissal. (Vol 25) 1938 Rang 360 (362). 
(Date fixed for filing list of witnesses — Failure to ap- 
pear on the date cannot entail dismissal.) 

[4] Where the case was transferred from one Court 
to other but no notice of the transfer was given to the 
plaintiff and where the suit was dismissed for absence 
of parties, and the application by plaintiff under O. 9 R. 4 
was dismissed, held the order was illegal and the ease 
should be restored under 0. 9 B. 4. (1936) 38 Pun L R 
1118 (1118, 1119). 

[5] If the parties have no notice that their case would 
be heard in camp, the ease cannot be dismissed for 
default of appearance. (1913) 1913 Pun L B No, 165, 
p. 556 (556). 

[6] Failure to turn upon the day fixed for the con- 
sideration of application for amendment of issues — The 
suit cannot be dismissed. (Vol 8) 1921 Pat 96 (97) : 6 
Pat L Jour 33. (It can only dismiss the application for 
amendment.) ^ (Vol 21) 1934 Lah 237 (237, 238). 

[See (Vol 14) 1927 Sind 228 (229). (Date fixed for 
hearing of application in the suit — Whole suit cannot 
be dismissed.)] 

[7] A suit cannot be dismissed for default unless and 
until a date was fixed for the appearance of the defen- 
dant and the plaintiff did not appear on that date. (Vol 
30) 1943 Pesh 51 (51) © (Vol 14) 1927 All 439 (440) : 
49 All 592, (No date fixed for defendant’s appearance — 
B. 3 does not apply.) * (Vol 22) 1935 Lah 666 (666) © 
(Vol 18) 1931 Lah 69 (70) *(Vol 8) 1921 Lah 320 (321) 
©(Vol 29) 1942 Pat 56 (57, 58). (Date fixed for plaintiff 
to prove service only.) 

[8] Dismissal of suit for default on the day of judg- 
ment is improper. (Vol 14) 1927 Lah 888 (888). 

[9] Day fixed for hearing preliminary issue— Parties 
absent — Suit cannot be dismissed though objection may 
be rejected. (Vol 16) 1929 Lah 830 (831) © (Vol 4) 1917 
Mad 196 (197). (Failure to appear on day of re-hearing 
fixed because Court had no time.) © (Vol 1) 1914 Mad 
381 (382). (Parties agreeing to accept decision according 
to decision in another suit — Failure of parties to appear 
on adjourned date — Suit should not be dismissed.) 

[10] After the passing of a preliminary decree the 
suit should not be dismissed for default of appearance. 
(Vol 20) 1933 Oudh 229 (230) ; 8 Lack 496. (Dismissal 
set aside under S. 151 after two and a half years,) © 
(Vol 14) 1927 All 439 (441) : 49 All 592. (Mortgage suit.) 
©(Vol 25) 1938 Pesh 27 (27). (Partition suit.) 

[See also (Vol 21) 1934 Oudh 209 (210). (Application 
for final decree cannot be dismissed under this rule,) 

4, The Court may order that suit be dismissed. 
— [1] The Court has discretion in the matter of dismis- 
sing a suit under this rule. (Vol 23) 1936 Pat 437 (438), 
(On facts it was held discretion was exercised with 
material irregularity.) © (Vol 20) 1933 Nag 234 (236):29 
Nag L B 326. (Failure of parties to turn up on date 
posted for defendant’s evidence without sufficient cause 
— Court should proceed under this rule,) 

[2] The ease cannot be struck off under this rule but 
can only be dismissed. (1887) 10 Mad 270 (271). 
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4, Where a' suit is dismissed under rule 2 or rule 3, the plaintiff may (subject to the law of 
Plaintiff may brmg limitation) bring a fresh suit; or he may apply for an order to set the dis- 
fresh suit or Court may missal aside, and if he satisfies the Court that there was sufficient cause 
restore suit to file. j^jg paying the court-fee and postal charges (if any) required with- 

in the time fixed before the issue of the summons, or for his non-appearance, as the case may be, 
the Court shall make an order setting aside the dismissal and shall appoint a day for proceeding 
with the suit. 

[1882— S. 99; 1877-Ss. 98, 99; 1859—8. 110.] 

Provincial Amendment 

BOMBAY 

Eule 4 shall be numbered Buie 4 (1) and the following sub-rule (2) shall be added to it, namely : 

“(2) The provisions of Section 5 of the Indian Limitation Act, 1908, shall apply to applications under 
this rule.” [2H2-1927J 


O. 9 R. 3 (contde) 

[3] Suit struck oS at the request of parties on the 
ground that it was sealed ont of Court — Dismissal is not 
under this rule. (Vol 4) 1917 Mad 495 (496), 

[4] Case adjourned to await result of appeal — Date 
fixed for hearing — Parties absent on the date — Order 
of dismissal is one coming under this section— Order can 
be set aside only under B. 4 and not by review, (1909) 
1909 Pun Be TSfo. 33, page 96. 

ORDER 9 RULE 4— SYNOPSIS 

1. Scope. 

2. ‘’Sufficient cause”. 

3. Applicability of rule to miscellaneous 
proceedings. 

4. Notice to defendant. 

5. Appeal*. 

6.. Limitation. 

1. Scope. — [1] The two remedies prescribed by 
0. 9 B. 4 are not mutually exclusive. When a suit is 
dismissed under 0. 9, R. 2 or B. 3 a fresh suit may be 
brought even though no application for restoration has 
been made under 0. 9, B. 4 or oven after an application 
under that rule has been dismissed. (Vol 24) 1937 Oudh 
262 (262) ; 13 Luck lOS © (Vol 16) 1929 All 131 (131) : 
50 All 837. (Application to restore suit, dismissed — 
Fresh suit can still be brought.) © (Vol 13) 1926 All G78 
(67S)'9&(1878-8d) 2 All 318 (320). (Suit dismissed not on 
merits but on default to pay process — Fresh suit not bar- 
rea.)'3&(tol6) 1919 Cal 108 (108)'S&(1883)9 Cal 163 (166). 
(Order passed under 0. 9, E.2 or B. 3 not on merits is 
no bar.) * (Vol 24) 1937 Oudh 262 (262, 263) : 13 
Luck 108. (Application under S. 4, TJ, P. Encumbered 
Estates Act, dismissed lor default — Application for res- 
toration also dismissed for default— Applicant held not 
barred from making second application under Encum- 
bered Estates Act.) ^ (Vol 4) 1917 Oudh 62 (63) : 20 
Oudh Cas 66*l'(Vol 21) 1934 Pesh 13 (13). (Suit dismis- 
sed — Application to restore again dismissed for default 
— Second application to restore is competent.)'5(Vol 12) 
1925 Nag 31 (31) (Do.) (Vol 24) 1937 Pat 9 (11) : 15 
Pat 716 (Do.) 

[But see (Vol 15) 1928 Nag 220 (221). (Plaintifi 
dying pending suit — Suit dismissed as parties were 
absent— Fresh suit by successor of plaintill on the same 
cause of action is barred.)] ' 

[2] Shebait is only the representative of the idol, the 
idol is the real plaintifi. Hence a new shebait can apply 
for restoration of a suit under 0. 9, B. 4, which has 
been filed by other persons as shebaits. (Vol 25) 1938 
Cal 547 (548). 

[3] Eestoration of entire suit after dismissal for de- 
fault and on application of one or more of several plain- 
tiffs is not improper. (Vol 17) 1930 All 168 (169). 

’ [4] Where a suit is re-admitted after dismissal for 

default, it’ is deemed as filed on the date of the presenta- 


tion of plaint and not the date of re-admission. (1909)- 
1909 Pun Be No. 31, p. 91. 

[5] Eestoration to file of suit dismissed for default — 
All interlocutory matters whether pending in trial Court 
or appellate Court are also restored unless order of res- 
toration expressly mentions anything against this view. 
(Vol 21) 1934 Mad 49 (51) : 57 Mad 308. 

[6] The Court when setting aside the dismissal order 
has no jurisdiction to pass an order as to costs at the 
same time under this rule. (1902) 26 Bom 201 (202). 

[7] The Court which can under B. 4 set aside an 
order dismissing a suit for default is the Court which 
passed the order of dismissal and where the dismissal is 
set aside by a Judge having no jurisdiction, all subse- 
quent proceedings in the suit are ultra vires and the 
decree must consequently be set aside. (Vol 7) 1920 Lab. 
418 (419). 

[8] Under 0. 9 status quo ante is only restored. (Vol 
11) 1924 Cal 814 (815). 

2. “Sufficient cause”. —[1] If sufficient cause is 
shown Court must restore case to file. (Vol 20) 1933 
Nag 39 (40) : 28 Nag L B 295 ^ (Vol 5) 1918 All 176 
(176). (Dismissal for default for second time is no 
ground to refuse restoration,)'i<(1903) 26 Mad 599 (603). 
(When sufficient cause is shown tlio Court has no dis- 
cretion in the matter.) 

[2] In the following cases there was held to be 
“sufficient cause:” (Vol 3) 191C All 326 (327). (Date of 
hearing of appeal postponed — Order not communicated 
to any of the parties — Appeal dismissed for default — 
Held there was a sufficient cause for restoration.)'© 
(1867) 3 Bom H C B 60 (62). (‘Bona fide’ mistake on 
plaintiff’s part, mistake not being unreasonable.) © 
(Vol 22) 1935 Lah 163 (163). (Pleaders or parties not 
getting information of Appellate Court’s order to appear 
before lower Court on certain date is sufficient cause for 
parties’ absence on such date.) © (Vol 21) 1934 Lah 34 
(34). (Plaintiff ill— Counsel late only by few minutes— 
Fresh suit barred— Case wa,g restored.) © (Vol 19) 1932 
Lah 176 (176). (Mistake as to date of hearing due 
to misunderstanding.) © (Vol 17) 1930 Lah 70 (70, 71). 
(Plaintifi’s absence on adjourned *date unintentional — 
Plaintiff applying to restore on same date.) © (Vol 16) 
1929 Lah 882 (882). (Plaintiff absent being in jail — 
Mukbtyar through hona fide mistake not appearing 
in right Court — But applying for restoration as soon 
as mistake came to his notice.) ©(Vol 14) 1927 Lah 
911 (912). (Plaintiff stating on oath that process 
fee was paid but apparently mislaid in Court.) © 
(Vol 13) 1926 Lah 634 (634). (The plaintiff came from 
a long distance to attend the Court but not having 
found the name of his case in the cause list went to 
another Court thinking that his case might be before 
another Court, and not finding it either there returned 
to the first Court and found that his case had been 
dismissed under 0. 9, B, 3 — Case held should be re^ 
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5. \(l) Where, after a summons has been issued to the defendant, or to one of several 
Dismissal of suit where defendants, and returned unserved, ^ the ]plaintifi: fails, for a period of 

Tetimiel\mdr7ed /alzs /or months^ from the date of the return made to the Court by the 

three months to apply for ofiScer Ordinarily certifying to the Court returns made by the serving 
fresh summons. ‘ officers, to apply for the issue of a fresh summons the Court shall make 

an order that the suit be dismissed as against such defendant, unless the plaintiff has within the 
said period satisfied the Court that — 

(a) he has failed after using his best endeavours to discover the residence of the defendant 
who has not been served, or 

(h) such defendant is avoiding service of process, or 

(c) there is any other sufficient cause for extending the time, in which case the Court may 
extend the Mme for making such application for such period as it thinks fit.] 

(2) In such case the plaintiff may (subject to the law of limitation) bring a fresh suit. 

[18S2^S. 99A.] 

[a] Sulstituted by the Code of Civil Procedure (Amendment) Act, 1920 (24 [XXIV] of 1920), Section 2, for 
the original sub- rule (1), 


O. 9 R. 4 (contd,) 

tored.)'5»(Vol 2) 1915 Lah 476 (477). (Date fixed happen- 
ing to be holiday — Ex parte decree on next date is 
improper — Fresh notice must be given and absence 
without it is justifiable.) '5«(1926) 27 Pun L B 264 (264). 
(Even in cases of extreme carelessness suit can be res- 
tored — Blit if respondent objects it would be done so by 
awarding very heavy costs.) ^ (Vol 21) 1934 Mad 616 
(617) ^ (Vol 18) 1931 Pat 87 (88). (PlaintiS prevented 
from attending Court for some unavoidable reason, e.g., 
picketing by volunteers of Gandhiji.) 

[3] The application for restoration need not be 
accompanied by an affidavit. (1901) 3 Bom L B 130 
(131). 

[4] An appeal was filed against an order dismissing 
an execution application for default on the ground that 
the appellant had gone to call his pleader and learnt on 
his return that the application was dismissed. No 
affidavit from the pleader was filed : Held that in the 
absence of an affidavit from the pleader the appeal 
must be dismissed. It was the duty of the appellant to 
file an application in the lower Court either soon after 
the ex pai te order under appeal was passed against him, 
or on tho following day to set aside the order. (1918) 
19 Pun L B No 64, p. 236 (237). 

[5] The dismissal of suits without considering whe- 
ther payment of costs will not meet situation so far as 
the opposite side, if any, is concerned must be depre- 
cated. The Court itself should be anxious to see that 
litigants obtain justice without being hampered by rules 
of procedure, unless such are imperative or there is 
contumacious obstruction or deliberate delay with a 
view deliberately to lengthen proceedings. (Vol 26) 1939 
Lah 592 (592). 

[6] If the claim in the suit dismissed in the absence 
of both parties is a substantial one and would be barred- 
by limitation, it is a case where the Judge ought to use 
his inherent power and restore the suit despite the 
absence of sufficient cause for plaintiff’s non-appearance. 
(Vol 11) 1924 Pat 274 (275). 

[7] Inherent power to set aside dismissal of suit 
cfcnnof be used where a party allows his remedy to be 
time-barred with his eyes open. (Vol 11) 1924 Kang 
274 (275). 

3. Applicability of rule to miscellaneous pro- 
ceedings, — [1] Application for adjudication dismissed 
for default — Application for restoration dismissed with- 
out its merits being gone into — Second application for 
restoration within limitation can be entertained. (Vol 20) 
1933 Nag 39 (40) ; 28 Nag L E 295 ©(Vol 15) 1928 Pat 
116 (117). 


[2] Application for amendment of decree dismissed 
for default — Subsequent application is not barred. 
(Vol 20) 1933 Pat 208 (208) : 12 Pat 179. 

[3] Dismissal of application for making final decree 
does not bar subsequent application. (Vol 20) 1933 Mad 
55 (56) : 56 Mad 310. 

4. Notice to defendant. — [1] Application under 
— ^Notice to defendant is not necessary. (Vol 10) 1923 
Oudh 55 (55) ; 24 Oudh Gas 347©(1912) 10 All L Jour 
399 (400). (The rule applies also to appellate Court,) 

[2] Suit dismissed under E. 3— Plaintiff applying to 
restore suit — Suit restored and date fixed for hearing 
— Notice must as of right be issued to defendant of this 
date. (Vol 20) 1983 All 522 (522) : 55 All 684©(Vol 32) 
1945 Nag 185 (185) : I L B (1945) Nag 312. 

5. Appeal — [1] An order under 0. 9, B. 4, is not 
appealable. (Vol 4) 1917 Pat 593 (593)©(Vol 5) 1918 All 
176 (177). (Appeal cannot be indirectly allowed by 
treating appeal as revision.)©(Vol 6) 1919 Oal 125 (125) 
©(Vol 5) 1918 Cal 164 (164) © (1887) 10 Mad 270 (271). 
(Order restoring suit— No appeal lies.)©(1911) 9 Ind Cas 
238 (238) (Lab). 

6. Limitation. — [1} Suit dismissed under O. 9, 
B. 2 — If fresh suit under B 4 is brought, S. 14, Limita- 
tion Act, would not be applicable. (Vol 16) 1929 Nag 
219 (221) : 25 Nag L B 99. 

[2] Time to file application under E. 4 cannot be 
extended under S. 5, Limitation Act. (Vol 16) 1929 All 
127 (128) : 51 All 487 ©{Vol 15) 1928 Mad 556 (557). 
ORDER 9, RULE 5 — SYNOPSIS 

1. “Returned unserved.” 

2. “Period of three months.” 

3. Fresh summons when granted. 

4. Failure to take fresh summons does not dis- 
charge defendant from liability. 

5. Applicability of rule to appeals. 

1. “ Returned unserved.” — [1] Order 9, B. 5 
applies only when summons bad been returned as un- 
served. (1941) '22 Pat L Tim 950 (951). 

[2] Buie 5 does not apply where plaintiff fails to 
appear — Non-service on opposite party is no ground for 
setting aside order of dismissal for default. (Vol 13)’ 
1926 Oal 112 (112). 

[3] Court cannot dismiss suit simply because sum- 
monses are not served — It should proceed under 0. 9, 
E. 5. (Vol 18) 1931 Bom 533 (535)©(yol 18) 1931 Pat 
420 (421). 

[4] Where a date was fixed not for the defendant to 
appear but for the plaintiff to prove service and the 
plaintiff fails to appear on that date, heldf dismissal of 
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Procedtcre when only (1) Where the plaintiff appears and the defendant does not appear 
plainuff appears. the suit is called on for hearing, then — 

When summons (a) it is proved that the summons was duly served, the Court 
duly served. uiay proceed ex parte ; 

When summons proved that the summons was duly served, the Court 

not duly served, shall direct a second summons to be issued and served on 

the defendant ; 

(c) it it is proved that the summons was served on the defendant, but not in sufficient time 

When summons to enable him to appear and answer on the day fixed in the 

served, tut not in summons, the Court shall postpone the hearing of the suit to 

dm time. ^ future day to be fixed by the Court, and shall direct notice 

of such day to be given to the defendant. 

(2) Where it is owing to the plaintiff's default that the summons was not duly served or 
was not served in sufficient time, the Court shall order the plaintiff to pay the costs occasioned by 


‘the postponement. 

[1882-8. 100; 1877-Ss. 100, 101; 1859— Ss. Ill, 

O. 9 R. 5 (contd.) 

suit under 0. 9, E. 3, is illegal — Proper course is to 
issue fresh summons. (Vol 29) 1942 Pat 56 (58). 

[5] Fresh summons ordered to be issued along with 
amended plaint — Summons not issued on account of 
failure of plaintiff to file copies of amended plaint — Non- 
appearance of parties on day fixed — Case is governed by 

O. 9, R. 3 and not by 0. 9, B. 5.(Vol 21)1934 Pat 18(19). 

2. “Period of three months.*^— [1] Summons 
issued to defendant returned unserved — ^Dismissal of 
suit before expiry of three months is premature and 
irregular. (Vol 20) 1933 Pat 557 (558). 

[2] Order 9, E. 5 is only an enabling provision creat- 
ed for a special purpose only and the Court can dismiss a 
suit for default within the period. (1910) 5 Ind Oas 537 
(538) (Cal). 

[3] Mere fact that Court can dispense with notice 
and can direct that final decree be passed does not 
invalidate order to issue notice and to dismiss applica- 
tion for final decree on default of decree-holders— ’Court 
should conform with 0, 9, E. 5 if it issues notice — By 
force of S. 141, provisions of 0. 17 and 0. 9 apply to 
application for final decree under 0, 34, R. 5. (Vol 18) 
1931 Mad 795 (796, 797). 

[4] Inherent power can be exercised only when 
powers expressly conferred are exhausted. (Vol 20) 1933 
Pat 682 (583). 

3. Fresh summons when granted, — [1] Plain- 
tiff must apply for fresh summons within the period 
prescribed by this rule. (Vol 3) 1916 Cal 507 (509.) 
^>(1901) 3 Bom L R 402 (404). (He should also satisfy 
that he used diligence.) 

^ [2] An order staying proceedings under 0. 9, E. 5, 
Civil P. C. is illegal where the report on the summons 
which was attempted to be served is that the defendant 
‘is absconding. Proper course is to order substituted 
service. (1936) 38 Pun L R No, 197 (197). 

[3J Summons returned unserved as defendant could 
not be found— Case consigned to record room as defen- 
dants’ correct address was not furnished by plaintiff — 

Application for fresh summons within 3 months 

Order 9, B. 5 and not 0. 9, R. 2 applies. (Vol 18) 1931 
Lab 655 (655). 

4. Failure to take fresh summons does not 

discharge defendant from liability. — [1] When the 
records of suit were placed in the record-room, on 
account of a non-service of summons to one of the 
defendants, a subsequent suit against the same defen- 
dants on the same cause of action could not be filed as 
the previous suit must he held to be still pending. (Vol 4) 
1917 Lab 211 (211). ^ ^ ^ 

[2] Contract Act (1872), 8s. 134 and 137 — Suit 


112, 113.] 


against principal debtor and surety — Omission to pursue 
suit against former— Surety is not discharged by dis- 
missal of suit under 0. 9, B. 5. (Vol 1) 1914 Bom 242 
(242) ; 39 Bom 52. 

[But see (Vol 5) 1918 XJpp Bur 1 (2) : 3 Upp Bur 
Rul 62.] 

5. Applicability of rule to appeals. — [1] Order 9, 
R. 5 does not apply to appeals but only to suits. 
Order 41 contains specific rules covering corresponding 
cases that arise in appeal. (Vol 14) 1927 Bom 68 (70) : 
60 Bom 815. 

ORDER 9, RULE 6 — SYNOPSIS 

1. Applicability and scope. 

2. Ex parte decree. 

1, Applicability and scope [1] Order 9, R. 6 

contemplates a bearing of the suit on the day fixed in 
the summons for the defendants’ appearance whereas 
0. 17, B. 2 contemplates hearing of the suit on some 
later date to which hearing may be adjourned, but in 
either case, the procedure contemplated is the same, 
(Vol 9) 1922 Pat 485 (487, 488) : 1 Pat 188* (1885) 7 
All 538 (541)* (Vol 14) 1927 Mad 799 (800)* (Vol 32) 
1945 Sind 98 (102) : I L E (1945) Ear 1. 

[2] If the defendant had already appeared in answer 
to summons but fails to appear at the adjourned hear- 
ing the case falls under 0. 17, B. 2. (Vol 1) 1914 Cal 
860 (361); 41 Cal 956* (1880) 2 All 67 (71): 5 Ind 
App 283 (P 0). 

2. Ex parte decree. — [1] “ Proceed ex parte ” 
means “proceed to take and determine evidence in 
defendant’s absence.” (Vol 4) 1917 Cal 269 (274) : 43 
Cal 1001 (F B)* (Vol 29) 1942 Bom 344 (344). 

[2] Eule does not apply where plaintiff is absent. 
(Vol 11) 1924 Cal 806 (807, 808). 

[3] Even where a suit is ex parte plaintiff has to 
prove bis case before he can obtain a decree. (Vol 16) 1929 
All 612 (613)* (Vol 4) 1917 All 475 (476) : 39 All 143. 
(Absence of defendant on adjourned hearing,)* (Vol 4) 
1917 Cal 269 (273) : 43 Cal 1001. (Except in suits on 
negotiable instruments governed by 0. 37, B. 2.)* 
(1937) 1937 Oudh W N 620 (621)* (Vol 13) 1926 Oudh 
192 (193). 

[4] Defendant ex parte — Matters to be proved by 
evidence— Court must state that definitely, preferably in 
form of issues, (Vol 15) 1928 Nag 165 (166). 

[5] Decree, merely because it is ex parte, cannot be 
passed on unreliable evidence. (Vol 4) 1917 Oudh 194 
(196). 

[6] Service by registered post — Defendant acknow- 
ledging such service — Bx parte proceedings should not 
be taken. (Vol 13) 1926 Lab 579 (580). 
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7 . Where the Court has adjourned the hearing of the suit ex parte^ and the defendant, at or 
Procedure where defen- before such hearing, appears and assigns good cause for his previous 

dant ap'gears^ on day of ad- 220n- appearance, he may, upon such terms as the Court directs as to- 

costs or otherwise, be heard in answer to the suit as if he had appeared 
•appearance, on the day fixed for his appearance. 

[1882^8. 101; lS77-~Ss. 100, 101; 1859— S. lllj 

8. Where the defendant appears and the plaintiff does not appear when the suit is called on 
Procedure lohere defen- ‘for hearing^ the Court shall make an Order that the suit be dismissed,® 

•dant only appears, unless the defendant admits® the claim, or part thereof, in which case 

lihe Court shall pass a decree against the defendant upon such admission, and where part only of 
iihe claim has been admitted, shall dismiss the suit so far as it relates to the remainder. 


[1882— S. 102; ISTT-Ss. 102, 103; 1859~S. 114.] 
«0. 9 R. 6 (contd,) 

[7] Esc parte decree without notice of date of dis- 
iposal is invalid. (Vol 4) 1917 All 125 (126). 

[8] The plaintiS is not entitled to have the suit 
'declared ex parte before it is proved that the summons 
was duly served. (1901) 23 All 99 (101). 

[9] Party present should not be declared ex parte. 
The omission to make provision in 0. 9, B. 13 regard- 
ing^ the non-filing of a written statement is a clear 
indication that the declaration of ex parte can he made 
-only for non-appearance of defendant. (Vol 5) 1918 
Mad 1163 (1164, 1165). 

[10] If defendant absents himself on date fixed for 
arguments on preliminary issue, ex parte decree can- 
not be passed. (Vol 11) 1924 Lah 224 (225). 

[11] Claim alleged to be within time by part pay- 
ment endorsed on bond — One defendant ex parte — 
Other contesting — Only 4 out of 8 witnesses allowed to 
be examined and account books not admitted — Whole 
evidence should have been allowed — ■ Suit should have 
been decreed against absent defendant. (Vol 6) 1919 
Cal 217 (218). 

[12] A decree passed against a defendant, summons 
to whom has been returned unserved, is in no sense an 
“ ex parte ” decree and it is liable to be set aside. The 
effect of an order discharging a decree on the ground 
that it was passed without service of summons on 
a defendant is that the entire decree is^ discharged, and 
iihe suit is revived for retrial. (Vol 3) 1916 Cal 507 (509). 

Order 9, Rule 7 — Note 1. 

[1] Until a suit is actually called on a party is en- 
titled to appear and defend. (Vol 9) 1922 Bom 345 
(345). 

[2] Court has discretion to set aside order declaring 
proceedings ex parte against defendant — Court should 
jaowever interpret rule liberally (Vol 18) 1931 Oudh 
169 (160). 

[3] “ Defendant ” includes plural — Court can proceed 
•ex parte against absent defendants. (Vol 32} 1945 Sind 
98 (104) : I L R (1945) Kar 1. 

[4] Buie applies only to setting aside proceedings 
•which have taken place during party ^s absence, but does 
not debar party from resuming appearance afterwards. 
(Vol 12) 1925 Mad 1274 (1275)«( (Vol 31) 1944 Nag 77 
(78) : I L B (1944) Nag 442'3& (Vol 18) 1931 Nag’ 122 
(123) : 27 Nag L K 50. (Buie 7 does not debar party 
from appearing when case is still subjudice) 

[6] Ex parte order — A party against whom an ex 
^parte order has been made and who desires to take 
part in the proceedings from the stage he appears, need 
not have the ex parte order passed against him set 
aside. (Vol 15) 1928 Mad 211 (212)>£ (Vol 9) 1922 All 
33 (34)* (Vol 13) 1926 Sind 181 (183, 184). 

[6] Defaulting defendant cannot as of right by 
appearing at any time before judgmenb intervene in ex 
parte proceedings — He must show good cause, (Vol 16) 
1929 Sind 46 (46, 48) * (Vol 10) 1923 Oudh 177 (178): 


26 Oudh Gas 10 * (Vol 32) 1945 Sind 98 (99) : I L B 
(1945) Karl. 

[7] Party filing a statement and absenting himself — 
He is not debarred from coming in at the stage at which 
the suit is. (Vol 14) 1927 Mad 1197 (1197): 51 Mad 597. 

[8] Civil Procedure Code does not in terms provide 
for application to set aside order declaring defendant ex 
parte. All that O. 9,‘ B. 7 provides is that where the 
ex parte hearing of a suit has been adjourned, the defen- 
dant may at any time before the disposal of the suit 
appear and if he assigns good cause for his previous non- 
appearance be may he heard in answer to the suit, as 
if he had appeared on the day fixed for his appearance* 
It is only when a decree has been passed that an appli- 
cation to set aside that decree is contemplated in B. IB- 
(Vol 26) 1939 Mad 385 (385). 

[9] Though the rule gives a discretion to the Court 
to impose conditions, failure to do so is not an improper 
or irregular exercise of discretion such as to justify 
interference in revision. (Vol 7} 1920 Mad 213 (214, 
215) 

[10] Ex parte defendant appearing and not asking for 
* re-hearing of prior proceedings — Court has no juris- 
diction to order costs against him. (Vol 18) 1931 Lah 
616 (616). 

[11] Refusal to set aside ex parte order can be chal- 
lenged in appeal from the decree, (Vol 12) 1925 Oudh 
645 (647) : 28 OudhCas 85. 

ORDER 9, RULE 8 — SYNOPSIS, 

1. Scope of the rule. 

2. Appearance. 

3. When the suit is called on for -hearing. 

4. More defendants than one. 

5. “Shall make an order that the suit be dismissed,” 

6. Unless the defendant admits. 

7. Eifect of dismissal under O. 9, R. 8. 

8. Review and revision. 

1. Scope of the rule. — [1] Plaintifi adjudicated 
insolvent before hearing — PlaintifE absent at the hear- 
ing — Official Assignee not served — Dismissal of suit 
under 0. 9, R. 8 is improper. (Vol 14) 1927 Oal 76 (77, 
78) : 53 Oal 844. (Dismissal can be set aside in appeal — 
•Provision of O. 22, B. 8, should be applied.) 

[2] Order of dismissal of suit for default jmder 
this rule when plaintifi dies is improper and nullity as 
the rules applicable to (defaulters cannot be applied to 
dead persons. (1913) 35 All 331 (335, 336):40 Ind App 
150 (P.C) * (Vol 22) 1935 Nag 189 (190) : 31 Nag L B 
374. (Legal representative need not file formal appli- 
cation under 0. 9, R. 9 — Application by him to bring 
him on record falls under 0. 22, R, 8.) * (Vol 17) 193,0 
Oudh 3 (5) : 5 Luck 241. (PlaintifE dying in course o£ 
suit — Portion of claim admitted — Order should be 
passed under 0. 22, R. 3 and not under, 0, 9, B. 9.) * 
(Vol 11) 1924 Oudh 114 (114). 


IM. 60. 
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O. 9 R. 8 (contd,) 

2. Appeatance, — [1] Word “appear” in 0, 9, 
R. 8 means appearing in suit — Party present in pre- 
cincts of Court or in court room, but not taking part in 
suit cannot be said to have “appeared.” (Vol 19) 1932 
Cal 419 (419) : 59 Cal 756. 

[2] Suit called — PlaintifE’s pleader engaged else- 
where — Court asking plaintifE to engage another 
pleader or proceed himself — Plaintiff doing neither — 
Suit dismissed — Application for restoration is one under 
0. 9, R. 9. (Vol 19) 1932 Cal 425 (427) : 59 Cal 906 ^ 
(Vol 5) 1918 Pat 351 (351, 352) : 3 Pat L Jour 355. 

[3] Where the clerk of the pleader is present in the 
Court when the case is called but the suit is dismissed 
before the clerk fetches the pleader from the Bar-room 
where he is at the time, dismissal is unjustifiable. (Vol 
11) 1924 Oudh 405 (406). 

[4] Pleader’s telling^Oourt that he has no instructions 
tantamounts to default of appearance by the party. (Vol 
23) 1936 Lah 1000 (1001) * (1900) 22 All 66 (76) (F B) 
^ (Vol 5) 1918 Pat 256 (267) : 3 Pat L Jour 481. 

[See also (Vol 25) 1938 Cal 74 (75) : I L R (1938) 1 
Cal 213. (Plaintiff when can be held to have not appear- 
ed stated.)] 

[5] Application for adjournment rejected and suit 

dismissed on party’s pleader stating that he had no 
further instructions — Dismissal is under R. 8 and so 
application under R. 9, is competent. (Vol 13) 1926 Cal 
246 (246) * (Vol 9) 1922 All 68 (68, 69) (1899) 23 

Rom 414 (427). (Suit can be treated esc parte.) * (1907) 
34 Cal 403 (415) (F B) * (1910) 6 Ind Cas 499 (499) 
(Cal) ^ (Vol 10) 1923 Pat 166 (157). 

^ aUo Notes on 0. 3, R, 1, 

Dismissal of suit for default — Order mentioning 
that plaintiff was present but that he subsequently went 
away — Order was held improper. (Vol 8) 1921 Lab 
139 (140). 

3. When the suit is called on for hearing. — [1] 
0. 9, R. 8 applies only when suit is called on for hearing ‘ 
and not when no date is fixed for next hearing. (Vol 22) 
1935 Pesh 186 (188) ^ (Vol 16) 1929 Lah 374 (375). 

[2] The reader of a Court when the presiding Judge 
is on leave is not competent to pass any order, c. g., 
giving a further date, which can l3e held to be binding 
on the parties and the fact that such order is 
signed by another Judge who is hot .seized of the case 
makes no difi^enoe. If the plaintiff fails to appear on 
such a date, the proper procedure for the Court is to 
fix a fresh date for his appearance. (1932) 33 Pun L R 
804 (804). 

[3] The hearing of suit means the hearing at which 
the Judge would be either taking evidence or hearing 
arguments or would have to consider questions relating 
to determination of suit which would enable him finally 
to come to an adjudication upon it- (Vol 23) 1936 Lah 

^ 280 (281) (Vol 6) 1919 Sind 89 (91) : 13 Sind L R 
' 149. (‘Hearing’ is not necessarily equivalent to hearing 
of evidence.) 

[4] Date fixed for filing list of witnesses is not date 
fixed for hearing. (Vol 25) 1938 Rang 360 (362). 

[6] The date fixed for the settlement of issues is a 
date fixed for the hearing. (Vol 5) 1918 Pat 62 (62) 
(Vol 9) 1922 Mad 416 (416) * (Vol 12) 1926 Oudh 682 
(682). 

[6] Failure to amend plaint and to pay costs of ad- 
journment does not justify dismissal of suit (Vol 13) 
1926 Lah 671 (571) *!• (Vol 24) 1937 Lah 118 (118, 119) 
(Date fixed lor pHjnient of adjournment costs— Party ill 
and his pleuder though pesent in case failing to hear 
case being called —Suit dismissed for default— Rcstoia- 
tion of suit should be granted ) 

[7] Where suit was adjourned for appointment of 
guardian (and not for disposal of suit) it cannot be dis- 


missed on ground of plaintiff’s absence. (Vol 11) 1924' 
Pat 714 (715) * (Vol 9) 1922 Pat 252 (254, 255) : 6 Pat 
L Jour 650. 

[8] When the plaintiff absented himself owing to the 
arbitrator’s application to the Court for an extension of 
time for filing the award and the Court dismissed the 
suit for default. Held, that the dismissal was harsh. 
(1910) 8 Ind Cas 224 (224) : 1910 Pun L R No. 29. 

[9] A Court is not comj^tent to dismiss for default 
a suit in which a Commissioner is appointed and has 
not made his reiiort, as such suit cannot be heard until 
the Commissioner has finished work. (Vol 7) 1920 
Cal 204 (205). (No appeal lies against such order of 
dismissal but the High Court can set it aside in 
revision.) iP (Vol 23) 1936 Lah 280 (281). (Date for 
report of commissioner as to market value for purposes 
of court-fees is not ‘date for hearing*.) 4* (Vol 21) 1934 
Lah 66 (67). 

[10] Order 17, R. 2 only gives a judicial discretion to 
the Court to dismiss the suit under 0. 9, on default of 
plaintifi to appear; hence a Court will riot be justified in 
dismissing when plaintiff has prima facie proved his 
case. (Vol 3) 1916 Mad 897 (897). 

[11] A part-heard case was adjourned for farther 
hearing and on the date fixed plaintiff being absent the ^ 
suit was dismissed simply for the reason that the plain-*, 
tiff did not appear. Held that as the case was part 
heard and there was reason to suppose that the plaintiff 
had not abandoned his claim, the Judge was not right 
in proceeding under Ch. VII. He should have adjudi- 
cated on the materials on the record and proceed^ to 
hear the defendant, if necessary. (1909) 3 Ind Cas 683. 
(683, 684) : 5 Low Bur Rul 76, 

[12] Plaintiff sued for the amount which he had paid 
to release certain property from wrongful attachment 
and secondly for damages on the ground of the illegality 
of the attachment. The trial Judge held that the plain-* 
tiff’s first claim was unsustainable in law, and dismissed 
it with costs, directing that “the case will proceed on* 
the question of damages for illegal attachment,” The 
trial Judge refused the plaintiff’s application, that a 
decree might be drawn up embodying the dismissal of 
his claim for the money paid. The claim for damages 
proceeded, and the trial Judge dismissed the whole case- 
for default under this rule. Held that the case should 
go back to the Appellate Court to be heard upon the 
merits. (1910) 37 Cal 426 (437) : 37 Ind App 80 (P C). 

[13] After decree there can be no dismissal of suit, 
except on appeal, if any. (Vol llj 1924 P 0 198 (200) 

61 Ind App 321 : 4 Pat 61 (P C). 

[14] Rules 8 and 9 do not apply to proceedings after 
preliminary decree and before final decree. tVol 14)- 
1927 Oudh 49 (50) (Vol 12) 1926 Pat 433(434). (Dis^ 
missal after prdiminary decree is revisable ) * (Vol 20)- 
1933 Sind 200 (303, 202) : 28 Sind L R 167. 

[See also (Vol 15) 1928 Mad 963 (964). (Dismissal of 
suit after preliminary deciee — Plaintiff applying for 
restoration four years after dismissal — Restoration 
refused — Application to appoint Commissioner in 
pursuance of preliminary decree also relused — Refusal 
is proper.) 

[15J Court should proceed under O. 9, R 8 and not 
under 0, 17, R. 3 when before the hearing of a suit htw 
commenced the plaintiff tails to appear on an adjourned 
date. (Vol 10) 1923 Bom 27 (28, 29) : 46 Bom 1026. 

[16] Plaintifis deliberately absent and courting di^ 
missal rather fbun begin leading evidence before the 
written statement in another connected suit had been 
filed — Held that the plain riffs did not show 
oient cause for their failure to enter an appearaiicA^ 
(Vol 10) 1923 All 163 (159). ; 
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[17] Where the parties had no proper notice that the 
case would be heard in camp and not at head-quarters, 
and suit was dismissed for default of appearance it 
was held that order of dismissal was wrong and must be 
set aside. (1913) 1913 Pun L R No. 165 p. 556 (556). 

[18] Transferee Court issuing notice to plaintiff and 
bis counsel to appear on certain day — Notice on plain- 
tiff not served — Notice on counsel served but he refused 
to accept notice — Trial Court holding service on counsel 
good and dismissing suit — Procedure held to be unfair. 
(Vol 21) 1934 Lab 91 (91). 

[19] Parties not informed by Court— Neither parties 
nor pleader present on date of hearing — Suit dismissed 
for default — Held on revision, Court’s refraining from 
serving notice on parties of change of Court, and date 
fixed, is not justifiable— Case remanded. (Vol 23) 1936 
Lab 560 (560, 561). 

[20] Plaintiff not aware of date of hearing but not 
intending to prosecute suit — Dismissal of suit and 
refusal to restore suit are justified, (Vol 8) 1921 Mad 
617 (618). 

[21] Persistent absence of plaintiff cannot entail dis- 
missal on merits — No order granting time to produce 
evidence or to perform any act — Though decree purports 
to be under 0. 17, B. 3 it is really under 0. 9, R. 8 and 
lower Appellate Court can hear appeal from an order 
refusing to restore suit. (1929) 27 All L Jour 391 (392). 

[22] Legal practitioner’s mistake about date — Court 
need not excuse default. (Vol 12) 1925 Oudh 682 
(682). 

[23] A suit or a petition should not be dismissed in 
the early part of the day owing to the temporary absence 
of the party or pleader and if the absence is explained, 
the suit or petition even if it had been dismissed, must 
be restored. (1911) 13 Ind Cas 468 (468) (Lab). 

4. More defendants than one. — [1] The word 
^‘defendant” in R. 8 means the particular defendant 
with whose case the Court is dealing — Presh suit 
against absentee defendants only is not barred. (Vol 13) 
1926 All 169 (170) : 48 All 97 (Vol 12) 1925 All 425 
(426). (Suit against several defendants— One defendant 
only present — Plaintiff and other defendants absent 
— Suit dismissed for default — Plaintiff can bring fresh 
suit against absent defendants for whole amount if 
cause of action be joint and several.) 

[2] Defendant applying for time, being not ready to 
proceed — Order dismissing suit is one under B. 8 and 
not under 0. 9, R. 4. (Vol 15) 1928 Pat 335 (336j: 7 Pat 
333. 

5. ^‘Shall make an order that the suit be dis- 
missed,”— [1] If on the date fixed for hearing, plaintiff 
is absent and defendant appears, the Court is bound under 
0. 9, R. 8 to dismiss the suit for default. It has no 
jurisdiction to record the defendant’s statements and to 
decree the claim in part. (Vol 7) 1920 All 193 (193) © 
(Vol 2) 1915 All 139 (140) : 37 All 460. 

[2] Where the Court dismisses a suit for default 
under this order, it cannot dismiss the suit and at the 
same time say that the order of dismissal will not pre- 
judicially affect the interests of the minor. (Vol 8) 1921 
Pat 103 (108) : 6 Pat L Jour 317. 

[3] Where the plaintiff offers no evidence, the Court 
is bound to dismiss the suit for want of prosecution and 
the defendant is not entitled to let in evidence. Bun if 
the plaintiff ha^ given evidence, the defendant is entitled 
to let in evidence though the Court did not hflieve the 
^la ntiff’s evidence. This, the defendant is entitled to, to 
avoid a remand. (1913) 40 Gal 119 (122). 

6. Unless the defendant admits. — [1] For the 
pu^ose of O. 9, R. 8, it is the net amount for which 
detendant admits liability after deducting all payments 


alleged by him which has to be taken into account. 
(Vol 13) 1926 All 284 (284). 

[2] Woifds “admits the claim, or part thereof** apply 
to a case where, on examining the plaint and the defen- 
dant’s admission in the written statement it can be 
considered that he there and then, agreed to pay the 
money or to submit to the relief claimed in the plaint. 
(Vol 4) 1917 Mad 732 (734, 735). (‘Claim* means tho 
claim as laid down in plaint.) 

[3] “Claim*' is not synonymous with amount sued for 
— Burden of proof on defendant — No admission of 
right sued for — Plaintiff is not entitled to decree in ease 
under 0. 9, R, 8. (Vol 4) 1917 Mad 732 (734). 

[4] Suit on bond — Plaintiff absent — Defendant ad- 
mitting part of claim — Dismissal of other part of claim 
held to amount to decree — Plea of defendant held to 
fall under 0. 9, R. 8. (Vol 4) 1917 Mad 732 (734). 

[5] Plaintiff present all along except on one date — 
Defendant admitting part of the claim — Case should 
not be dismissed for default. (Vol 12) 1925 Pat 712 i713) 
®(1909) 33 Bom 475 (477). 

7. Effect cff dismissal under O. 9, R. 8. — [1] 
Order under rule 8 does not operate as res jttdicata but 
bars suit on same cause of action (Vol 7) 1920 Mad 710 
(710)5i(Vol 3) 1916 Cal 791 (791, 792). (Bars fresh suit.) 

(Vol 7) 1920 Nag 113 (114) (Does not operate as res 
judicata.) ^ (Vol 1) 1914 Nag 20 (21) : 10 Nag L R 39. 

See also Notes on O. 9, R. 9. 

[2] If the suit is dismissed as against some under 
0. 9, R. 8 and as against the rest under R, 3 of the same 
order, a subsequent suit on the same cause of action 
would be barred as against the jformer but not against 
the latter. (Vol 7) 1920 Bom 54 (55) : 44 Bom 767. 

[3] Suit for injunction prohibiting defendant from 
removing fodder and for value of fodder removed — . 
Application for permission to withdraw suit — Suit dis- 
missed for default — Subsequent suit for recovery of 
money advanced as well as for damages for breach of 
contract held not barred. (Vol 7) 1920 Lah 41 (42). 

[4] Party pleading bar of 0. 9 must prove that prior 
dismissal was under R. 8. (Vol 12) 1925 Mad 986 (988). 

*8. Review and revision. — [1] Plaintiff absent 
— Dismissal — Remedy is either review or an application 
under B. 9 of 0. 9 and revision. (Vol 10) 1923 Bom 395 
(395). 

[2] Dismissal of suit for default — Application for 
review is maintainable where no petition for restora- 
tion is filed. (Vol 6) 1919 Mad 844 (844) ^ (1899) 26 
Cal 598 (602). (Non-applying under 0. 9, R. 9, to 
have the suit dismissed for default being restored, is no 
bar to an application for review of judgment.) 

[But see (Vol 12) 1925 Bom 521 (521, 522): 44 Bom 
839. (Remedy by review is not competent.) (Vol 29) 
1942 Cal 99 (104, 118) : I L R (1941) 2 Cal 477. (Whe- 
ther review under O 47, R, 1 lies, is doubtful.)] 

[3] Application for restoration made and dismissed 
as time barred — Application for review subsequent to 
such dismissal cannot be entertained, (Vol 12) 1925 
Lah 517 (518). 

[4] Dismissal— No appeal lies — Question of jurisdic- 
tion involved — Appeal may be treated as revision peti- 
tion. (Vol 12) 1925 Pat 374 (375) ^ (Vol 12) 1925 Oudh 
485 (485) : 28 Oudh Oas 124. 

[6] Suit dismissed — Trial Judge h<is discretion to 
wait for pleader to appear — High Court cannot interfere 
with the discretion. (Vol 8) 1921 Sind 50 (50) : 15 Sind 
L R 172. 

[6] Dismissal of a suit owing to plaintiff’s inability 
to produce evidence in support of his case does not 
UMioant to a dismissal under O 9, R. 8 and the plain- 
tiff can either appeal against that order or apply for a 
review. (Vol 4j 1917 Pat 688 (688), 
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Q. (1) Where a suit is wholly or partly dismissed under rule 8, the plaintiff shall be preclud- 
Decree against plaintiff ed from bringing a fresh suit in respect of the same cause of action, 
by default bars fresh suit. But he may apply for an order to set the dismissal aside, and if he 
satisfies the Court that there was sufficient cause for his non-appearance when the suit was called 
on for hearing, the Court shall make an order setting aside the dismissal upon such terms as to 
costs or otherwise as it thinks fit, and shall appoint a day for proceeding with the suit. 

(S) No order shall be made under this rule unless notice of the application has been served 
on the opposite party. 

[1882— S. 103; 1877— Ss. 103, 108, 109, 588; 1859— S. 119; See O. 22 E. 9,] 

Provincial Amendments. 

BOMBAY 

Add the following as sub-rule (3) : 

“(3) The provisions of - Section 5 of the Indian Limitation Act, 1908, shall apply to applications under 
this rule.» [21-12-1927.] 

CALCUTTA 

Be-mmiber sub-rule (2) as sub-rule (3) and insert after the words ^'notice of the application” the w’ords 
‘with a copy thereof (or concise statements as the ease may be).” 

Insert the following as sub-rule (2) *; 

“ The plaintiff shall, for service on the opposite parties, present along with his application under this 
rule either — 

(i) as many copies thereof on plaint paper as there are opposite parties, or, 

(ii) if the Court by reason of the length of the application or the number of opposite parties or for any 

other sufficient reason grants permission in this behalf, a like number of concise statements,” 

LAHORE 

Add the following proviso to sub-rule (1) : 

“Trovided that the plaintiff shall not be precluded from bringing another suit for redemption of a mortgage, 
although a former suit may have been dismissed for default.” [12-5*1909,] 

N.-W.T‘.P. 

Same proviso as that added by the Lahore High Court is added. 


ORDER 9, RULE 9 — SYNOPSIS. 

1. Scope. 

2. Appearance. 

3. Fresh suit barred. 

4. Suit, meaning of. 

5. Sufficient cause. 

6. Restoration in favour of one of the plaintiffs — 
Effect. 

7. Restoration under inherent powers of Court — . 
See notes on S. 151. 

8. Conditional order of restoration. 

9. Appeal. 

10. Revision. 

1. Scope. — [1] Judgment given on merits — 
0. 9, E. 9 does not apply. (Vol 32) 1945 Oudh 177 
(179) © (Vol 23) 1936 All 659 (660, 661). (Court dis- 
missing suit in case where explanation to 0. 17, E. 2 
applies — It must be deemed to have decided suit on 
merits— Proper remedy is by way of appeal and not by 
application under O. 9, E, 9.) 

[2] Order dismissing suit on an adjourned date 
”for default” or “for want of prosecution” is one under 
0. 17, E. 2, read with 0. 9, E. 8 and can be restored 
under 0. 9, B. 9. (Vol 24) 1937 Bang 437 (438). 

[3] Order 9 does not apply where plaintiff has already 
appeared but has failed to appear at adjourned date. 
(Vol 22) 1935 All 210 (211). 

[4] Plaintiff absent on adjourned hearing — Defen- 
dants present — Plaintiff’s pleader applying for adjourn- 
ment— Adjournment refused and suit dismissed — Order 
falls under E. 3 and not E. 2 of 0. 17 — Proper remedy 
is not an application under 0. 9, B. 9. (Vol 20) 1933 All 
41 (41). 

[5] Application for postponement on ground of illness 
of plaintiff rejected — Suit dismissed — Application to 
set aside dismissal is to be disposed of under 0. 9, E. 9r 


— Order 17, E. 3 is inapplicable. (Vol 5) 1918 Cal 330 
(331). 

[6] Suit dismissed for default restored against some 
defendants only — Other defendants exonerated by 
plaintiff — > Court cannot stw motu restore suit against 
them. (Vol 9) 1922 Oudh 160 (160) ; 25 Oudh Cas 67. 
© (Vol 12) 1925 Oudh 105 (106). (Restoration against 
some defendants on plaintiff’s application — Restoration 
against others by Court after limitation is ultra viresi} 

[7] Suit dismissed for default — Application for re- 
storation can be presented by pleader without fresh ap- 
pointment. (Vol 25) 1938 Nag 272 (272) ; I L E (1939) 
Nag 157. 

[8] If a suit is dismissed for default but is subsequ- 
ently restored on plaintiffs* application the restoration 
relates back to the date of the application. (Vol 6) 1919 
Cal 40 (42), 

[9] Effect of restoration under E. 9 is to bring the, 
suit back as regards parties, to the exact position in 
which it was ’when the suit was dismissed. (Vol 11) 1924 
Cal 814 (815). 

[See also (Vol 4) 1917 Lah 379 (380) : 1916 Pun Re 
No. 116,] 

Z. Appearance. — [1] The term “appearance” has 
nowhere been defined in the Code and it must be, 
understood in reference to the particular subject-matter - 
to which it relates. (1907) 34 Cal 403 (415, 417) (E 3 ). , 
(Application by counsel or pleader who is instructed to 
apply only for an adjournment, which is refused — ^It is 
not an “appearance,”) ^ 

[2] Mere presence of party in Court is sufficient to 
constitute appearance within the Order. (Vol 11) 1924 
Nag 26 (27). 

[3] A party may appear in two ways, either by;- 
person or pleader. If he is not appearing in person, tho 
mere fact that he is standing in Court does not amouJrtl ^ 



[O. 9 B. 9] 


[THE CODE OF] CIVIL PBOOEDUBE, 1908 


949 


O. 9 R. 9 (contd,) 

to an appearance. (Vol 5) 1918 Pat 351 (352) : 3 Pat L 
Jour 355*(Vol 32) 1945 Mad 300 (301). (If a vakil who 
is authorised to appear for the appeUant is absent the 
Court is bound to treat the appeal as one in which ap- 
pellant is absent and di^ss it for default.) 

[4] Suit called — Plaintifi’s pleader engaged else- 
where— Court asking plaintifi to engage another pleader 
or proceed himself — PlaintiS doing neither — Suit dis- 
missed — Application for restoration is one under 0, 9, 
B. 9. (Vol 19) 1932 Cal 425 (427) : 59 Cal 906. 

[5] Plaintiff’s petition for adjournment rejected — 
Plaintifi’s pleader saying that he bad no further instruc- 
tions — Suit dismissed for default — Application for 
restoration of case under 0. 9, B. 9 can be granted. 
(Vol 19) 1932 Cal 418 (418, 419) : 59 Cal 756 (Vol25) 
1938 Cal 74 (75) : I L B (1938) 1 Cal 213 (Vol 30) 
1943 Mad 728 (728, 729) (Vol 26) 1939 Mad 974 
(975) •$* (Vol 12) 1925 Mad 21 (22) : 47 Mad 819 (F B) 

(Vol 2) 1915 Mad 16 (17). 

[6] To constitute “appearance” within 0. 9 by a 
pleader, it must b^ shown that the pleader is duly 
instructed and able”^ to answer all material questions 
relating to the suit. (Vol 15) 1928 Mad 831 (834) 
^-IVol 14) 1927 Kang 46 (47, 48) : 4 Bang 408. (Pleader 
present but only instructed to apply for an adjourn- 
ment — There is no appearance within the Code.) 

[7] Appearance by pleader — Dismissal in pleader’s 
presence is not dismissal for default — Buie 9 does not 
apply. (Vol 5) 1918 Pat 259 (259) ^ (Vol 20) 1933 Ail 
539 (539, 540). (Case fixed for certain date — Plaintifi 
found absent — His pleader present and willing to argue 
case — Suit dismissed for default — Held dismissal was 
incorrect.) 

[8] Order of dismissal in presence of one of the 
plaintiffs is not an order of dismissal for default but 
amounts to a decree. (Vol 5) 1918 Pat 376 (377). 

[9] One of several plaintiffs ordered to appear in 
person — Dismissal of suit for default held justified, 
(Vol 6) 1919 Pat 36 (37) : 4 Pat L Jour 152. 

3. Fresh suit barred. — [1] Dismissal of suit 
for default does not operate as res judicata in favour of 
the defendant; but this rule bars a subsequent suit on 
the same cause of action. (1910) 11 Cal L Jour 61 (66) 
© (Vol 3) 1916 Cal 791 (791, 792) ^ (Vol 3) 1916 Lah 
273 (273, 274) : 1916 Pun Be No. 66. (Objection under 
B. 58 summarily dismissed — Suit filed but dismissed for 
default— Fresh attachment does not give fresh cause of 
action.) © (Vol 26) 1939 Nag 145 (146), (Previous suits 
alleging forcible and wrongful possession of a certain 
land and praying for ejectment dismissed under 0. 9, 
B. 8 — Subsequent suit alleging forcible and illegal pos- 
session and praying for possession is barred being based 
on same cause of action which is not a continuing one.) 
© (Vol 16; 1929 Pat 685 (688) : 9 Pat 447. (Cause of 
action in previous suit included in subsequent suit — 
Material facts giving occasion to suits same — Subsequent 
suit is brought on same cause of action as previous 
suit.) 

[2] Subsequent suit in respect of the same cause of 
action is barred under 0. 9, R. 9 though a different 
relief is claimed. (Vol 15) 1928 Bang 73 (75) : 5 Bang 
78^« (Suit for administration dismissed — Subsequent 
suit for partition of same property barred.) © (Vol 13) 
1926 Lah 562 (563). 

[3] Suit by voluntary liquidator of company against 
a person for recovery of money said to be due by him 
to company by reason of being a share-holder dismissed 
for default— Application by official liquidator for placing 
the sapae person on list of contributories of company is 
barred by provisions of 0. 9, R. 9. (Vol 7) 1920 Lah 43 
(44) : 1 Lah 237. 

[4] Causes of action different in previous and sub- 


sequent suits — Dismissal of previous suit does not bar 
subsequent suit. (Vol 29) 1942 Cal 99 (104, 111, 112) : 
I L R (1941) 2 Cal 477 © (Vol 10) 1923 All 409 (410) : 
45 AU 81 © (Vol 2) 1915 All 395 (395). (Suit for profits 
dismissed in default — Subsequent suit for next three 
years including items for first three years recovered in 
years in suit — Claim not barred as cause of action is 
different.) © (1886) 10 Bom 28 (30) © (Vol 7) 1920 Cal 
407 (408). (Prior suit by tenant for possession of portion 
of tenure — Subsequent claim for abatement of rent in rent 
suit on ground of dispossession.) © (Vol 4) 1917 Cal 11 
(11). (Previous suit in Munsif’s Court for declaration 
that rent decree and execution sale were fraudulent — 
Subsequent suit in Subordinate Judge’s Court for re- 
covery of possession of holding on same declaration.) 
© (Vol 7) 1920 Mad 710 (712). (Suit for declaration 
that alienation in favour of defendant was invalid 
— Subsequent suit for partition and separate possession.) 
© (Vol 17) 1930 Oudh 510 (519) : 6 Luck 106©(Vol 14) 
1927 Pat 375 (876) : 7 Pat 28. 

[5] Where there is even a slight discrepancy arising 
ont of a single fact among many other facts common to 
the two causes of action, that single fact alone makes 
them different causes of action and the subsequent suit 
is not barred. (Vol 12) 1925 Nag 366 (368). 

[6] Dismissal of suit for partition and separate en- 
joyment, for default — Subsequent suit for partition is 
not barred. (Vol 13) 1926 Mad 1018 (1018) : 49 Mad 
939 © (Vol 22) 1935 Mad 458 (459). 

[7] Redemption suit dismissed for default — Second 
suit for redemption is not barred. (Vol 15) 1928 Bom 
67 (68) ; 52 Bom 111. (1888) 15 Cal 422, distinguished 
— Order 9, B, 9 does not override S. 60, T P. Act.) 

[8] A suit is not barred under this rule if the plain- 
tiff in the subsequent suit was not a plaintiff in the previ- 
ous suit. Order 9, R, 9 bars a fresh suit by the same 
plaintiff. (1910) 33 Mad 31 (32)© (Vol 29) 1942 Cal 99 
(104) ; I L B (1941) 2 Cal 477. (Previous suit by person 
not having power to do so — ^No bar to subsequent-suit.) 
©(Vol 20) 1933 Lah 365 (368) : 14 Lah 485. 

[See also (Vol 16) 1929 AU 861 (862). (Mortgagees 
fraudulently allowing suit to be dismissed for default— 
Attaching creditors are not bound by dismissal.)] 

[9] Bar of suit by plaintiff under B, 9 operates only 
against defendants actually present. (Vol 1) 1914 Nag 
20 (20) : 10 Nag L R 39. 

[10] Dismissal of suit for non-payment of proper 
court-fee — Case comes uiader 0. 7, B. 11 — Fresh suit is 
not barred under 0. 9, R. 9. (Vol 19) 1932 Pat 11 (12)© 
(Vol 22) 1935 Cal 764 (766). (Amendment of plaint 
aUowed — Plaintiff directed to give value of property 
and put in deficit court-fee — Non-compliance with order 
— Suit dismissed for default on rejecting permission to 
withdraw under 0. 23, B. 1 — Proper order is rejec- 
tion of plaint under O. 7, B. 11 — Fresh suit is not 
barred by 0. 9, R. 9 or 0. 23, R 1 or O. 2, R. 2.) 

[11] Party pleading bar of O. 9 must prove that 
prior dismissal was under 0. 9, R. 8. (Yol 12) 1925 
Mad 986 (988). 

4. Suit, meaning of. — [1] It has been held in 
the undermentioned cases that the rule applies only to 
suits and not to applications such as applications for 
probate. (Vol 13) 1926 Cal 1057 (1057) : 53 Cal 578© 
(191Q) 12 Cal L Jour 185 (191). (Dismissal does not bar 
subsequent applications for probate of the same will.)®* 
(Vol 22) 1935 Lah 145 (145). (Application under S. 292, 
Succession Act, dismissed for default — Fresh application 
can be entertained.)© (Vol 12) 1925 Mad 861 (869)© 
(Vol 30) 1943 Pat 281 (281) : 22 Pat 273. (Application 
for probate of will dismissed for default — Order 9, R. 9 
does not apply— Second application is not barred*) ^ 

[2] A contrary view is taken in the undermentioned 
cases: (Vol 23) 1936 Lah 863 (864)© (Vol 23) 1936 
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Lah 712 (713)4« (Vol 6) 1919 Mad 112 (112). (Order 9, 
R. 9 is- applicable to the dismissal of an application for 
probate -which had under S. 83 of the Probate and 
Administration Act been treated as suit.) 

[3] Application for permission to sue as pauper dis- 
miss^ for default of appearance can be restored. 
{Vol 28) 1941 Oudh 367 (369), (Applicant present in 
Court on day of hearing but faUing to appear as he 
did not hear case being called out and filing application 
for restoration on same day — Application held should 
be restored,)®^ (Vol 26) 1939 Mad 681 (681). (Order 9, 

R. 9 read' along with S. 141 applies to pauper peti- 
tionsjiii (Vol 20) 1933 Mad 5 (6). 

[4] Application under S. 47, Civil P. 0. stands on 
the footing of a suit — Provisions of 0. 9, R. 9 are 
applicable to an order dismissing for default such an appli- 
cation. (Vol 24) 1937 Oudh 337 (338) : 13 Luck 309. 

[5] Application for adjudication as insolvent dis- 
missed for default — Rule 9 does not bar second appli- 
cation. (Vol 14) 1927 Mad 679 (680). (Section 10. 
Cl. (2), Provincial Insolvency Act implies that apart 
from annulment, a second petition lies.) 

[6] Application under Bengal Tenancy Act, S. 158 
is not a suit — Order 9, R. 9 does not apply, (Vol 10) 
1923 Pat 881 (382, 384) : 2 Pat 192. 

[7] Order 9, R. 9, Civil P. C., applies in terms only 
to suits and therefore is not applicable to petitions under 

S. 73, Madras Village Courts Act, Nor can S. 141, Civil 
P. C., be invoked to make O. 9, E. 9, applicable to 
those petitions. (Vol 32) 1945 Mad_107 (107, 108). 

[8] Order 9, R. 9 has no application to civil revision 
petitions (Vol 32) 1945 Mad 103 (104). 

[9] It has been held in the undermentioned decisions 
that where an application under 0. 9, R. 9 is itself 
dismissed for default an application for restoration of 
such application lies, (Vol 12) 1926 All 773 (774, 775) ; 
47 All S7S^ (Vol 16) 1929 Lah 878 (879). (Application 
under O. 9, E 9, dismissed — Second application for 
restoration, summarily dismissed without hearing ap- 
plicant — Revision allowed.)'*' (Vol 10) 1923 Lah 302 
(303). (Dismissal of an application against order dis- 
missing an application under 0. 9, R. 9 for default — 
Order is not appealable but revision lies.) (Vol 7) 1920 
Lah 304 (307) : 1 Lah 339. (An application for res- 
toration of the previous application is maintainable 
mder p. 9 B. 9 read ' v^Lth 8.141 of the Code.)'© 
^ol 13)1920 Mad 664 (654)'ar(Vol 24) 1937 Oudh 344 
(346, 347) : 13 Luck 246. (Application to restore such 
application lies under 0. 9, B. 9 read with S. 141.)© 
(Vol 10) 1923 Oudh 146 (146)© (Vol 13) 1926 Rang 74 
(76) : 3 Rang 534, 

^8ce also (Vol 20) 1933 Rang 406 (407). (Dismissal 
of application under O. 9, B. 9 for default — Court has 
inherent power to deal with application for setting aside ’ 
order of dismissal.)] 

[10] A contrary view has been taken in the under- 
mentioned cases. (Vol 10) 1923 Bom 386 (386) © 
(Vol 16) 1929 Cal 17 (18)© (Vol 9) 1922 Pat 121 (121) ; 
,4 Pat L Jour 287. 

[11] It has been held in the undermentioned oases 

that B. 9 does not apply to set aside dismissal of appli- 
cation under R. 9 — But second application may be 
treated as application to restore suit itself, (Vol 14) 
1927 Cal 534 (535, 636 1 : 64 Cal 405. (If not in time, 
S. 151 may be invoked.)© (Vol 4} 1917 Cal 548 (548) ; 
44 Pa! 950. ' 

[12] ]^oceedings spoken of in S. 141 include original 
matters in the mture of suite such as proceedings for 
probate, guardianship, etc./ and do not include exeou- 
tions.1[1895) 17 All 106 (111) ; 22 Ind App 44 (PC). 

[13] Rule 9 does not apply to proceedings in exe- 
cution. (Vol 14) 1927 Cal 938 (939)© (Vol 10) 1923 


All 544 (544)© (Vol 10) 1923 All 460 (460) : 45 All 
148© (Vol4).1917Cal31 (32, 33, 34)© (Vol 14) 1927 
Mad 355 (355)© (Vol 13) 1926 Mad 980 (981) ; 50 
Mad 67 © (Vol 12) 1925 Mad 12 (14) : 47 Mad 813 
(FB)© (Vol 10) 1923 Nag 18 (19) © (Vol 5) 1918 Pan 
67 (68) : 4 Pat L Jour 330 © (Vol 1) 1914 Sind 61 
(62) : 8 Sind L R 327. 

ISee also (Vol 6) 1939 Nag 91 (93). (A Collector has 
no jurisdiction to restore an execution case to his file 
after it was dismissed by him in default of the decree- 
holder.)] 

[But see (1912) 1912 Pun L R No. 82, p. 257 
(257)© (Vol 31) 1944 Mad 293 (295) : I L R (1944) 
Mad 857.] 

[14] Order 9, R. 9, does not apply to an application 
under p. 21, R. 2. (Vol 7) 1920 Cal 914 (914, 915) © 
(Vol 18) 1931 Lah 505 (505, 506). (Application under 
0. 21, R. 2, dismissed for default — Order refusing to 
set aside dismissal cannot be appealed from but if 
0. 9, B. 9, does not apply fresh application on same 
subject lies.) 

[15] Rule 9 does not apply to application under 
O. 21, R 89, Civil P. 0. (Vol 13) 1926 Bom 377 (378); 
50 Bom 457. 

[16] Order 9, R. 9, does not apply to proceedings 
under O. 21, R. 90. (Vol 6) 1919 Pat 192 (193):4 Pat L 
Jour 135 (F B)©(Vol 15) 1928 All 301 (301). (Dismissal 
of application under 0. 21, R. 90 in default— Party ap- 
pearing on the same day and applying for restoration — 
Court can set aside the dismissal under its inherent 
powers.) © (Vol 6) 1919 Pat 64Q (541). 

[But see (Vol 3) 1916 Cal 613 (614) © (Vol 3) 1916 
Cal 221 (222) © (1909) 2 Ind Cas 156 (156) (Cal) © 
(Vol 17) 1920 Oudh 177 (178) ; 23 Oudh Cas 349. 

[17] It has been held in the undermentioned Patna 
decisions that 0. 9, B. 9 applies to proceedings under 
O. 21, R. 100. (Vol 32) 1945 Pat 132 (132, 133) © (Vol 
10) 1923 Pat 239 (241) ; 2 Pat 372 © (Vol 5) 1918 Pat 
486 (486) : 3 Pat L Jour 250. 

[18] Though a previous application for execution is 
dismissed for default, a fresh application for execution 
is not barred, (1911) 13 Cal L Jour 532 (533). 

[19] Execution application dismissed for default — 
Court can restore application in a proper case under its 
inherent powers, (Vol 8) 1921 Lah 67 (68) : 2 Lah 66© 
(Vol 26) 1939 Lah 223 (223, 224) © (Vol 15) 1928 Oudh 
478 (478). 

[20] Application for a personal decree under 0. 34, 
B, 6 is in continuation of suit and iE it is dismissed for 
default, second application is barred under 0, 9, R. 9, 
(Vol 17) 1930 Nag 188 (189) ; 26 Nag L R 154 © (Vol 
17) 1930 Rang 257 (258, 269) ; 8 Rang 316. 

[21] Order 9, B. 9 applies to application for final decree 
which is not a proceeding in execution, (Vol 11) 1924 
Oudh 30 (30) : 26 Oudh Cas 194. 

[See however (Vol 24) 1937 Sind 273 (278, 279) : 
31 Sind L R 180. (Application under 0. 34, R. 5 dis- 
missed for default — Second application can be made.) 

[22] Award made without taking any evidence can- 
not be set aside under 0. 9, R. 9, but should be remit- 
ted to arbitrator for re-consideration. (Vol 5) 1918 Cal 
247 (247). 

5. Sufficient cause, — [1] Suit dismissed in default 
should only be restored on showing sufficient cause for 
default. (Vol 20) 1930 Lah 169 (171) © (Vol 10) 1923 
All 189 (189). (Plaintiff and witnesses ready and present 
in pr^inots of Court, but not coming in when called — 
Dismissal should be set aside by plaintiff being put on 
terms.) © (Vol 2) 1915 All 196 {19^}, (Plaintiff failing 
to produce account books— Order not referring to docu- 
ments disclosed in pleading or affidavits — Suit dismis- 
sed for default — Application lies to restore suit.) © (Vol 
25) 1938 Cal 74 (75) : I L R (1938) 1 Cal 213. (Ap^Uoar 
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tion under R. 9 — PlaintiS must show some fact either 
not known to Court when it dismissed suit or at least at 
that stage lacked satisfactory proof.) ^ (1929) 117 Ind 
Cas 382 (382, 383) (Lah). (Satisfactory explanation for 
counsePs absence at the hearing besides sufficient 
cause for applicant’s own absence is required.) 4' (Vol 12) 
1925 Mad 209 (210, 211). (Rule does not empower 
Court to set aside dismissal for default aS matter of 
grace.) * (Vol 31) 1944 Nag 317 (317) : I L R (1944) 
Nag 558. (Order dismissing can be set aside in proper 
ciroumstanoes.)>P (Vol 22) 1935 Pesh 1^5 (146)4«(Vol 16) 
1929 Rang 224 (224). (Person alleging false cause for 
non-appearance — Court can refuse to restore his suit.) 
‘3»(Vol 1) 1914 Sind 92 (93) : 8 Sind L R 241. (Adjourn- 
ment on ground that some witnesses were absent was 
refused —Pleader withdrawing — Suit dismissed — Suffi- 
cient cause for default under 0. 9, E, 9 held not 
shown.) 

[2] The term “sufficient cause” has not been defined 
.anywhere. Each case depends upon its own peculiar 
•circumstances ‘and Court has to arrive at its own con- 
clusion upon facts of each case. (Vol 14) 1927 Lah 622 
{624) * (Vol 16) 1929 All 599 (599) : 51 All 908. (Suit 
dismissed for default — Plaintiff appearing on same day 
and satisfying Court for his non-appearance — Sufficient 
ground for restoration of suit.) ‘J* (Vol 4) 1917 All 290 
{290). (Neither party being present when suit was called 
on, suit dismissed — Plaintiff turing up later in the day and 
■alleging that journey took longer than he had anticipat- 
ed — Application to set aside should be allowed.) (Vol 
12) 1925 Bom 423 (424). (Plaintiff ariving late in Court 
but on same day —Suit if already dismissed for default, 
should be restored on payment of costs if any.) * (Vol 

10) 1923 Bom 480 (480). (Party appearing only a few 
minutes after dismissal — Suit should be restored on 
^condition of his paying costs.) * (1907) 30 Mad 274 
{276). (What is “sufficient cause” is a matter in the 
•Court’s discretion.) (Vol 29) 1942 Oudh 75 (76) ; 17 
Luck 243. (Dismissal for default of appearance early in 
day — Circumstance that litigant appears later in the 
day and applies for restoration is a point in his favour 
in considering whether there was sufficient cause.) ^ 
{Vol 22) 1935 Sind 198 (200). 

[3] In deciding whether there was good cause for 
non-appearance on particular day, the Court has to 
judiclHlly consider that question alone putting aside 
aJl predilections. (Vol 31) 1944 Nag 317 (317) : I L R 
(1944) Nag 568. 

[4] Words ‘satisfies’ and ‘was prevented by sufficient 
•cause’ should Veceive same interpretation as in 0, 41, 
R. 19 and Limitation Act, S, 6. (Vol 21) 1934 Nag 183 
<186) : 31 Nag L R 32. 

[5] Application for, restoration^ — Court should go 
into merits and not be dictated by ‘Opposite party. (Vol 

11) 1924 Oudh 389 (390) : 27 Oudh Cas 103. 

[6] The applicant must be given an opportunity to 
e-dduoe evidence in support of his allegations, even though 
there is reason to suspect that the application for restora- 
tion of suit dismissed in default is not made bona fide, 
(1928) 106 Ind Cas 821 (821, 822) (Lah). 

[7] A party should not be deprived of a hearing under 
O. B. 9, unless there has been something equivalent 
to misconduct or gross negligence on his part. (Vol 10) 
1923 Mad 63 (64) : 46 Mad 60 ® (Vol 25) 1938 Bom 
199 (204) (S B) * (Vol 7) 1920 Sind 34 (35) : 14 Sind 
L R 2H9. (Default in payment of process fee — Mis- 
conduct of agent even of pardanashin lady is not suffi- 
cient cause.) 

[8] Application for restoration should not be dismii^ed 
without giving plaintiff an opportunity to substantiate 
his allegation put forward in the application. (1932) 33 
Pun L B 804 (805). 


[9] Sufficient cause — Test is whether the party 
honestly intended to be in Court and did his best to 
do so. (Vol 29) 1942 Oudh 330 (351) : 18 Luck 104. (If 
he is prevented by some accident, he is not responsible.)®* 
(Vol 12) 1925 All 601 (601). (Plaintiff missing train — 
Suit dismissed for default— Plaintiff reaching Court and 
applying for restoration same day — Restoration was 
ordered )'i*(Vol 20) 1938 Cal 73 (74). (Plaintiff’s strenu- 
ous attempt to get witnesses to Court is sufficient cause.) 

(Vol 25) 1938 Lah 295 (295). (Break-down of lorry 
on way is sufficient reason for non-appearance.) ^ (Vol 
21) 1934 Lah 416 (416). (Puncture of tyre on the way 
to Court is sufficient cause.) ®< (Vol 16) 1929 Lah 506 
(506). (Decree-holder starting to reach Court in time on 
day fixed for hearing his execution case — Late arrival 
in Court by few minutes due to accident in way — Case 
dismissed for default — Application for restoration im- 
mediately filed — His application should be accepted.) 
^ (Vol 23) 1936 Rang 204 (206). (Missing last available 
train by few minutes.) 

[10] A bona fide mistake which is not unreasonable 
is^a sufficient cause. (1866) 3 Bom H C R 60 (62). 

[11] Fact that day was declared holiday for Civil 
Courts is reasonable ground for not appearing on 
such day. (Vol 19) 1932 Nag 10 (10). 

[12] Plaintiff not getting notice of transfer of case 
to another Court — That Court dismissing suit for de- 
fault — Suit should be restored. (V ol 20) 1933 Lah 558 
(559) : 14 Lah 240. 

[13] Transferee Court issuing notice to plaintiff and 
his counsel to appear on certain day — Notice on plain- 
tiff not served — ^Notice on counsel served but he refused 
to accept notice — Trial Court holding notice on counsel 
good and dismissing suit — Procedure held to be uiifair 
to plaintiff — Plaintiff held had sufficient cause for 
absence. (Vol 21) 1934 Lah 91 (91). 

[14] Taking up new case after 6 P. M., in contraven- 
tion of directions of High Court — Dismissal in default 
of plaintiff— Suit must be restored. (Vol 9) 1922 All 72 
(73; : 44 All 325. 

[15] Late arrival of train is a sufficient cause. (Vol 
li)1927 Lah 40 (41). 

[16] Illness of plaintiff can be a sufficient cause 
(Vol 13) 1926 Lah 541 (542) * (Vol 30) 1943 Mad 38 
(38). (Inability to be present in Court does not mean 
inability to raise the wherewithal to continue the suit 
but some physical inability such as breakdown of a 
conveyance or illness.) 

[17] That the person is not in fit condition to aittend 
Court on account of operation having been performed 
on him is sufficient cause. (Vol 22) 1935 Pat 119 (120). 

[18] Application dismissed for default owing to pripr 
evidence — Case on cause list bd.ng postponed at the end 
of the day — Application should be restored. (Vol 21) 
1934 Pesh 13 (14). 

[19] Party’s agent attended Court and after dispos- 
ing of some work went away under bona fide belief that 
he had no more cases in the Court — His suit dismissed 
for non-appearance — Such bona fide mistake would 
amount to “sufficient cause”. (Vol 16) 1929 Bang 224 
(224). 

[20] Case adjourned for plaintiff’s reply — Reply filed 
and also application made for amendment — Court re- 
quiring further statements — Pleader unable to make them 
— Court holding plaintiff as absent and dismissing suit — 
Order of dismissal held ultra vires and was sufficient 
cause for restoring ease. (Vol 21) 1934 Nag 101 (102, 
103). 

[21] Plaintiff not aware of date of hearing but not 
intending to prosecute suit — Dismissal of suit and re- 
fusal to restore suit are justified. (Vol 8) 1921 Mad 617 
(618). ' 
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[22] Not obtaining carriage in time is not snffieient 
cause. (Vol 8) 1921 Sind 55 (6V) ; 17 Sind L R 105. 

[23] Under 0. 9, R. 9 failure to be^in time to catch 
a train, in order to attend a case, is not a sufficient 
cause. (1913) 19 Ind Cas 234 (234) (Cal). 

[24] Party present in Court for sometime but leaving 
it of his own accord to attend other business without 
instructing his pleader is not sufficient cause. (Vol 2) 
1915 Cal 539 (541). 

[25] Dismissal for default cannot be set aside on 
ground that plaint ought to have been rejected under 
O. 7, B. 11. (Vol 11) 1924 Pat 271 (272) : 2 Pat 784. 

[26] The fact that plaintiffi was too poor to possess a 
watch or clock to look up the proper time to attend 
Court or that he had no control over his witnesses in 
the matter of attendance in Court was held not to be 
a sufficient cause. (Vol 22) 1935 Sind 198 (200). 

[27] Applicant’s claim dismissed by Court A for de- 
fault— Applicant alleging in restoration application to 
have been present in adjoining Court B in connexion 
with execution application when case was called in A 
Court — Presence in Court B not proved — Sufficient 
cause for applicant’s absence in Court A'Oheld could not 
he inferred from fact that he had no reason to absent 
himself. (Vol 29) 1942 Oudh 75 (76) ; 17 Luck 243. 

[28] Minority in itself is not “sufficient cause” — En- 
quiry into guardian’s gross neglect i^ necessary. (Vol 2) 
1915 Mad 62 (52) *(1939) 1939 All W R (C.C.) 141 (143)* 
(1910) 1910 Pun L R No. 99 page 281 (282). (The minor 
may sue again through anotW next friend or himself 
on attaining majority .)^(Vpi 8) 1921 Sind 200 (202) : 17 

L R 41. (Guax^ans nd litem being different is not 
enough to make a second suit competent.) 

[29] Minor represented by next friend or guardian — 
Latter absent not hona fide but deliberately to obstruct 
litigation — Order passed ex parte cannot be set aside. 
(Vol 22) 1935 Mad 565 (567, 568) : 58 Mad 929. 

[30 Minority of applicant alone is sufficient reason 
for allowing application for setting aside ex parte decree 
or order for dismissal of suit. (Vol 21) 1934 Mad 616 
(617)*(Vol 22) 1935 Mad 196 (197). 

[31] The pleaders engaged in cases must take resT- 
sonable precautions in attending the hearing, (Vol 27) 
1940 Bang 162 (164) ; 1940 EangL B 612 (EB). 

[32] Dismissal of suit due to absence of counsel — 
Bona' fide attempt on pleader’s part to attend is good 
ciaae for resjboration of suit. (VoH6) 1929 Lab 96 (99, 
100):'lOLah570. 

[S3] Pleader sitting in adjoining- court-room, but 
not hearing call — Restoration should be ordered. (Vol 
14) 1927 Sind 228 (229), 

[34] Few minutes delay due to plaintiffs’ going to 
call his pleader — Restoration should be granted. (Vol 

1926Lah 650 (651)*{Vol 19) 1932 All 460 (451)* 
(Vol 17) 1930 Lah 943 (943). (Plaintiff pardanashin 
lady — Counsel engaged in another 'Court when case 
called — Suit can be restored if application made on the 
same day) * (Vol 15) 1928 Lah 454 (464). (Absence of 
one of the applicants for fetching counsel and of other 
due to blindness.) ’ ‘ 

[35] Few minutes delay of counsel of pardanashin 
plaintiff held sufficient cause. ("Vol 21) 1934 Oudh 491 
(492). 

[36] Party engaging two pleaders — No warning 
from them that they should not be depended upon for 
appearance— Party can expect that default would not 
ordinarily occur. (Val 31) 1944 Nag 317 (317) : I L R 
(1944) Nag 558. 

[37] Mere absence of a party’s pleader does not con- 
stitute a sufficient cause for a failure to appear. (Vol 
3} 1921 Nag 3 (5) * (1885) 7 All 542 (546). (Counsel on 
other side also absent— Fifteen minutes delay held suffi- 


cient eause.)*(Vol 14) 1927 Oudh 211 (211), (Absence 
of pleader and of plaintiff’s agent is no excuse,) 

[But see (Vol 13) 1926 Nag 409 (410).] 

[38] Application to restore on ground that counsel 
was engaged in another Court dismissed — High Court 
refused to interfere in revision against that order. (Vol 
14) 1927 Lah 791 (791). 

[39] Misjudgment by a counsel as to when his case 
would be taken is not a sufficient cause. (Vol 14) 192T 
Lah 224 (224). 

[40] Suii dismissed for pleader’s absence — Plaintiff 
must show why he was absent— Mere negligence of 
pleader is not sufficient. (Vol 16) 1929 Lah 148 (149). 

[41] Sufficient cause shown — Re-opening is manda- 
tory. (Vol 23) 1936 Rang 335 (336). (Questions to be’ 
considered in setting aside dismissal, stated.) 

6, Restoration in favour of one of the plaintiffs. 
— Effect. — [1] Order setting aside order dismissing 
suit at instance of son7e plaintiffs may operate in favour 
of all if the Court so directs. (Vol 6) 1919 Oudh 4 (6) : 
23 Oudh Cas 18. 

7, Restoration under inherent » powers of 
Court — See Notes on S. 151. 

8. Conditional order of restoration. — [1] Case 
dismissed for default restored — Court can pass condi- 
tional order of restoration directing payment of costs to 
opposite side within particular time. (Vol 23) 1936 AH 
477 (478). 

[2] Oobrt deciding to restore suit dismissed for 
default may direct plaintiff to pay amount of damages 
within certain time and reserve final order. (Vol 1) 1914 
All 336 (337). 

[3] Court’s order to restore suit on payment of 
damages within prescribed time and directing restora- 
tion application to be considered dismissed on default of 
payment — Restoration application is completely dis- 
posed of and such order is appealable after it has effect 
of dismissing application. (Vol 1) 1914 All 336 (337). 

9. Appeal. — [1] Dismissal of application under 
0. 9, R. 9 is appealable under 0 43, R. 1, cl, (c). 
(Vol 30) 1943 Mad 387 (388) : I L R il943) Mad 732. 
(Suit under S. 189, Madras Estates Land Act (1908) 
dismissed for default — 0, 9, R. 9 applies.) * (Vol 7) 
1920 All 219 (219) * (Vol 23) 1936 All 737 (738, 
739). (Application for restoration of suit which was 
dismissed for default of appearance — Plaintiff depositing 
process-fee— But trial Court refusing to accept it on the 
ground of its being late and dismissing application for 
non-prosecution with costs to opposite party — Dismissal 
was held to be under this rule.) ** (1929) 27 All L Jour 
391 (392) * (1912) 10 All L Jour 41 (44). (Application 
for restoratio*^ of suit under 0. 9, R. 9 pending. Forum- 
transferred from British territory to native state — Court 
returning application for presentation to proper Court. 
Order is, in substance order refusing to grant application 
for restoration.) *{Vol 5) 1918 Cal 164 (164) * (Vol 33) 
1946 Pat 184 (185). (Suit partly dismissed for failure 
to pay adjournment costs — Application for restoration 
is competent— Remedy for dismissal of such application 
is by appeal.) 

’ {See also (Vol 13) 1926 All 284 (284). (Appeal from 
order refusing to restore — Appellate Court cannot pass 
decree on admission of part of the liability — Plaintiff’s , 
remedy is by way of appeal against decree.) * (Vol 32) 
1945 Oudh 273 (274, 276} ; 20 Luck 427. (Suit dismis* 
sed for default — Application to set aside dismissal 
allowed bn condition of depositing Es. 25 as costs 
within week — Money not deposited in time — Applica- 
tion one day late to accept deposit dismissed for want 
jurisdiction — Order held came within 0, 43, R. 1 (c) — 
If no appeal lay order held revisable under S. 115.) 

[2] Appleation under R. 9 dismissed for default r- 
Appeal lies. (Vol 30) 1943 Mad 684 (565), 



[0. 9 Hr. 10-11] 


[THE CODE OP] CIVIL PEOCEDUEE, 1908 


95a 


10. Where there are more plaintiffs than one, and one or more of them appear, and the others 
IBrocediive in case of non- do not appear, the Court may, at the instance of the plaintiff or plain- 

attendance ' of one or more tiffs appearing, permit the suit to proceed in the same way as if all the 
of several •plaintiffs, ]plaintiffs had appeared, or make such order as it thinks fit. 

[1882— S. 105; 1877— S. 105; 1859— S. 116.] 

11, Where there are more defendants than one, and one or more of them appear, and the 
Procedure in case of non- others do not appear, the suit shall proceed, and the Court shall, at the 

attendaiice of one or more time of x^i^o^o^iicing judgment, make such order as it thinks fit with 
of several defendants, respect to the defendants w^ho do not appear. 

[1882— S. 106; 1877— S. 106; 1859— S. 116.] 


O. 9 R. 9 (contd.) 

[But see (Vol 15) 1928 Pat 335 (336) : 7 Pat 333.] 

[3] No appeal lies under 0 43, E. 1 from an order 
refusing to restore an application for restoration of suit 
dismissed for default. (Vol 9) 1922 Cal 572 (573) ^ 
(Yol 19) 1932 Nag 101 (102) : 28 Nag L E 83. 

[4] No appeal lies against order admitting applica- 
tion under 0. 9, E. 9. (Yol 21) 1934 Oudh 491 (492). 

[5] Order refusing to restore suit dismissed for 
default by Judge on original side is appealat?le under 
O. 43, E. 1. (Yol 3) 1916 Cal 361 (362, 365) : 43 Cal 
857 (F B). 

[6] Order by a Judge on original side of a High 
Court restoring a suit is not a “iudgment” and benee 

appealable. (Vol 9) 1922 Cal 407 (407) : 49 Cal 616. 
10. Revision. — [1] Eevision against order re-ad“ 
mitting suit dismissed for default lies. (Yol 2) 1915 All 
289 (290) : * (Vol 28) 1941 Oudh 367 (368). (Order 
under O. 9, R. 9 restoring application to sue as a pauper 
— Order is open to revision under S. 115— (Vol 20) 1933 
Oudh 331 overruled.) 

[2] Order granting application for restoration with- 
out proof as to the allegations contained in the applica- 
tion is without jurisdiction and can be set aside in 
revision. (1912) 14 Ind Gas 221 (224) (Oudh). 

[But see (Vol 6) 1919 Cal 979 (980). (Appellate 
Court restoring suit in spite of fact that plaintifi could 
not show sufficient cause for his non-appearance — Order 
of Appellate Court, is not without Jurisdictioii.jJ 

[3] Case being called on, parties appeared but the 
plaintifis did not prosecute the case. The Court dismis- 
sed the case for plaintifE*s default. The plaintiS then 
applied for restoration but the Court held that the suit 
was not dismissed for default and therefore had no 
jurisdiction. Held, that order dismissing suit was under 
0. 9, E. 8 and that the Court was required to deal 
with the matter under 0. 9, R. 9. (Vol 5) 1918 Pat 
351 (352) : 3 Pat L Jour 355. 

[4] Preliminary decree modified in appeal — Date for 
further inquiries per appellate Court’s directions — On 
default of party, Court dismissing suit under O 9, E 9 

Dismissal is wrong and revision lies. (Yol 17) 1930 

Mad 158 (158, 159) : 53 Mad 395. 

[6] Petition for restoration dismissed — Party has 
right to question correctness of order on it in revision. 
(Yol 21) 1934 Mad 669 (669). 

[6] Suit dismissed for default — Court refused to 
restore it on the ground that it would fail on merits 
wi^out going into reason for plaintiff's absence — Held, 
ofder of dismissal was revisable. (Vol 10) 1923 Mad 177 

^ [7] Order setting aside order of dismissal without 
considering evidence is vitiated by material irregularity* 
(Yol 18) 19^1 All 452 (452). 

[8] What is sufficient cause is matter in the Court s 
discretion — High Court will not ordinarily interfere in 
revision with the exercise of such discretion. (1907) 30 
Mad 274 (276) ® (Yol 20) 1933 AU 118 (119, 120). (Suit 
for profits dismissed for want of prosecution — Order 


dismissing suit held to ho under 0. 9, E. 8 — 
restored held to be under 0. 9, E- 9 and no revision 
was competent from order of restoration.) 'J‘(Yol 9) 1922 
Lah 290 (290) : 3 Lah 79. (Order refusing to restore, 
suit dismissed for default — Court disbelieving plea of 
sickness of plaintiff — No revision lies.) 

l8ee~also (Vol 24) 1937 All 691 (692). (Question whe- 
ther party is prevented from sufficient cause from 
appearing being one of fact, High Court cannot interfere 
in revision.)] 

[9] Order dismissing an application for restoration 
on the ground that it did not fall under 0. 9, E. 9 is 
not revisable. (Vol 14) 1927 Cal 928 (929). 


ORDER 9, RULE 10 — SYNOPSIS. 

1. Applicability. 

3. Appeal. 

1. Applicability.— [1] The rule applies where one of 
two plaintiffs is absent. (Vol 8) 1921 Cal 17 6 (177) : 48 Cal 
57*(Vol 5) 1918 Pat 376 (376). (Order of dismissal in 
presence of one of several plaintiffs amounts to a decree.) 

[2] One of several plaintiffs ordered to appear in 
person — Dismissal of suit for default as against him 
only held justified — Court had no jurisdiction to dismiss 
it as against other plaintiffs. (Vol 6) 1919 Pat 36 l67) : 
4 Pat L Jour 152, 

[3] Representative suit on behalf of plaintiff and 
members of community — Plaintiff dying — Other 

m^bers are not plaintiffs eo nomine — Suit cannot be 
dismissed for their non-appearance, (Vol 18) 1931 Mad 
590 (691) ; 64 Mad 770. 

2. Appeal.— [1] Adjournpient application of only 
attending plaintiff rejected and suit dismissed — Order 
amounted to a decree from which an appeal lies. (Vol 5) 
1918 Pat 376 (376). 


Order 9, Rule 11 — Note 1. 

[1] Failure to attend on hearing date— Order to pro- 
ceed ene parte — Appearance at subsequent hearing — 
Party must be heard and ex parte decree should not be 
passed, (Vol 9) 1922 All 110 (111) © (Yol 9) 1922 All 
33 (34) 

[2] ‘Defendant* includes the plural. (Vol 32) 1945 

Sind 98 (104) : X L B (1946) Ear 1. ^ 

[3] A party omitting to defend in trial, cannot 
be allowed to be heard for the first time in Letters 
Patent appeal. (Vol 13) 1926 All 427 (427). . 

r4] Proof of plaintiff’s title to deoreemust be givenfor 
even an ex parte decree. (Vol 11) 1924 Cal 647 (648), 

[5] Ex parte defendant not wanting re-hearing of 
proceedings before his appearance — Court cannot grant 
costs against him. (Vol 18) 1931 Lab. 616 (616). 

[6] Where in a suit on bonds one of the defendants 
alone contested and the suit was decreed ex parte, as 
against defendant 2, the suit was a non-contesled one 
and judgment should have been entered in 

plaintiff for the amount claimed, and costs. (Vol 6) 1919 
Cal 217 (218). 
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12. Where a plaintiff or defendant, who has been ordered to appear in person, does not 
€mseq_uence of non-attend‘ appear in r^rson, or show sufficient cause to the satisfaction of the 
ance, without sufficient cause Court for failing so to appear, he shall be subject to all the provisions 
shown, of party ordered to of the foregoing rules applicable to plaintiffs and defendants, respec- 
appear in person. tively, who do not appear. 

[1882-S. 107; 1877— S. 107; 1859— S. 117. See Ss. 1S2, 133; O. 3 B. 1; 0. 5 B. 3; 0. 10 B. 4 and 
0. 29 E, 3.] 

Setting aside decrees ex parte. 


13. In any ease in which a decree is passed ex parte against a defendant, he may apply to 
Setting aside decree ex the Court by which the decree was passed for an order to set it aside ; and 
parte against defendant. i£ he satisfies the Court that the summons was not duly served, or that he 
was prevented by any sufficient cause from appearing when the suit was called on for hearing, 
the Court shall make an order setting aside the decree as against him upon such terms as to 
costs, payment into Court or otherwise as it thinks fit, and shall appoint a day for proceeding 
with the suit : 


Provided that where the decree is of such a nature that it cannot be set aside as against such 
'defendant ‘only it may be set aside as against all or any of the other defendants also. 

[1882— S. 108; 1877-Ss. 108, 109, 588; 1859— S, 119.] 


Objects and Reasons 


**Order $ Buie 13, — The Committee have inserted 
'words to make it clear that a decree can only be set 
aside in favour of a defendant against whom the decree 
has been passed ex parte. There is some eon^t of 
judicial authority upon this point, and the Committee 


think that the matter should be set at rest in this 
sense.** — S. 0. B. 

“Order 9 Buie 13. — We think it necessary to pro- 
yi4e .specially for cases in which it may not be possible 
to set aside the decree as against the applioanl^ only.** — 

S. 0. B* 


Provincial Amendments. 

ALLAHABAD 

Add the following further proviso : 

“Provided also that no such decree shall be set aside merely on the ground of irregularity in the service of 
summons, if the Court is satisfied that the defendant knew, or but for his wilful conduct would have known of the 
* date of hearing in sufficient time to enable him to appear and answer the plaintiS’s claim.** 


Order 9, Rule 12— Note 1. 

[11 The Court can order a party to appear in person 
in the interest of justice even if not specifically em- 
powered by the Code. (1912) 23 Mad L Jour 676 (677). 

[2] Order 9, Rule 12 expressly covers case of party 
'Ordered to appear in person, but not so appearing, 
(Vol 19) 1932 All 595 (596). 

[31 Where a party ordered to appear in person did 
not Appear he may be declared ex parte though his 
wakitmay be present in Court. (Vol 6) 1918 Mad 1256 
{125*S0 ; 41 Mad 256 * (Vol 19) 1932 Mad 414 (414). 

[4] Where the plaintiff’s vakil , asked for further 
processes against absent witnesses but was unable to 
say which of them were material, the proper course 
would have been to grant adjournment to produce 
evidence on this point, instead of dismissing the suit. 
(1872) 17 Suth W R 141 (143). 

[5] Plaintiff ordered to appear in person — Non- 
appearance — He should be given opportunity to prove 
cause of non-ap^arance. (Vol 4) 1917 Oudh 127 (128). 

[6] On the failure of one of several plaintiffs ordered 
to appear in person, suit should be dismissed as against 
him only. (Vol 6) 1919 Pat 36 (37) ; 4 Pat L Jour 
152, 

[7] Defendant summoned but absent — Suit can be 
heard ex parte, (1880) 5 Cal 353 (355). 

^ [8] Defendant ordered to appear — Order striking out 
his defence for bis persistent failure to attend is 
competent. (VollS) 1928 Oudh 262 (263) * (Vol 13) 
1920 Lah 577 (578), (Failure of person ordered by 
'Court to be added as plaintiff to appear, does not 
justify dismissal of original suit.) * (Vol 20) 1933 Mad 
'621(822). (But order should be free from, ambiguity— 


Ambiguous orders should be construed in favour of 
defendant.) 

[9] When a defendant appears either in person or by 
pleader, his failure to put in written statement does not 
by itself authorize ex parte trial. (1865) 2 Mad H C R 
311 (312). 

[10] Ex parte order for disobedience of order to 
appear passed against minor or lunatic can be set aside 
by fresh guardian appointed. (Vol 7) 1920 Mad 213 
(216). 

ORDER 9, RULE 13 — SYNOPSIS. 

1. Scope of the rule. 

Z. Decree passed by the Presidency Court 
ot Small Causes. 

3. Decree passed by the Provincial Court 
of Small Causes. 

4. When a decree can be said to be ex parte. 

5- Where a written statement is filed. 

6. Remedies in the case of an ex parte decree. 

7. Whether the remedies are concurrent. 

8. Hearing of application pending appeal. 

9. Hearing of application after disposal of appeal. 

10. Suit to set aside an ex parte decree — Ex parte 

decree obtained by fraud. ^ 

'll. Application to be made to the Court which 
passed the decree. 

12. Fresh vakalatnama, if necessary, '' 

13, Who can apply to set aside. 

14. Application by the legal representative of. 
the defendant. 

15. Grounds for setting aside an ex parte debree. 

16. Summons not duly served. 
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BOMBAY 

Be-ntimher Rule 13 as Role 13 (1) and add the following sub-rule : 

“(2) The provisions of Section 5 of the Indian Limitation Act, 1908, sh*all apply to applications made under 
this rule.” [16-1-1929.] 

CALCUTTA 

JEte^numher Rule 13 as Rule 13 (1) and add the following as sub-rule (2) : 

“(2) The defendant shall, for service on the opposite party, present along with his application under this 
rule either — 

(i) BB many copies thereof on plain paper as there are opposite parties, or 

(ii) if the Court by reason of the length of the application or the number of the opposite parties or for 
any other sufScienfe reason grants permission in this behalf, a like number of concise statements.** 

MADRAS 

(1) , Be-niimhcv Rule 13 as Rule 13 (1) [Dis, Ko. 621 of 1914] and insert the following as proviso to 
sub-rule (1) ; 

“Provided further that no Court shall set aside a decree passed ex •parte merely on the ground that 
there has been an irregularity in the service of summons, if it be satisfied that the defendant had notice 
of the date of hearing, in sufficient time to appear and answer the plaintiS*s claim. *’ 

[R. O.C. No. 1810 of 1926.] 

(2) . Add the following as sub-rule (2) to Rule 13 : 

“(2) The provisions of Section 5 of the Indian Limitation Act, 1908, shall apply to applications under 
sub-rule (1). ** [Dis. No. 621 of 1914.] 

NAGPUR 

( a) Re-numher the existing rule as sub-rule (1). * 

(h) Substitute “there was sufficient cause for his failure to appear** for “he was prevented by any sufficient 
cause from appearing” occurring in sub-rule (1) so re-numbered. 

(c) Add the following as an additional proviso and explanation to sub-rule (1) : — 

“Provided also that no such decree shall be set aside merely on the ground of irregularity in service o£ sum- 
mons, if the Court is satisfied that the defendant knew, or but for his wilful conduct would have known of the date 
of hearing in sufficient time to enable him to appear and answer the plaintiff’s claim. 

Explanation^ — Where a summons has been served under Order 6, Rule 15, on an adult male member having 
an interest adverse to that of the defendant in the subject-matter of the suit, it shall not be deemed to have been 
duly served within the meaning of this sub-rule.” 

( d) Add the following as sub-rule (2) : 

“(2) The provisions of Section 5 of the Indian Limitation Act, IX of 1908, shall apply to applications under 
sub-rule (1).** [29-6-1943.] 

N,-W.F.P, . 

Add the following as an additional proviso : 

“Provided further that no decree passed ex parte shall be set aside merely on the ground of an iiT^larity 
In the service of summons, if the Court is satisfied for reasons to be recorded that the defendant had knowledge of 
the date of hearing in sufficient time to appear on that date and answer the claim?’ 


OUDH 

Between the words “was not duly served or that” and the words “he was prevented by any sufficient cause,” 
insert the words “notwithstanding due service of the summons,** and add the following further proviso : 

“Provided also that no ex parte decree shall be set aside under this rule on the ground that the summons was 
not duly served, if the Court is satisfied that the defendant had information of the date of hearing sufficient to 
enable him to appear and answer the plaintiff’s claim. 

Explanation * — ^Where a summons has been served under Order 5, Bale 15 on an adult male member having 
an interest adverse to that of the defendant in the subject-matter of the suit, it shall not be deemed to have been 
duly served within the meaning of this rule.’^ 

SIND 


Add the following farther proviso : 

“Provided, also that a decree passed ex parte shall not in the absence of good cause be set aside on 
the ground merely of irregularity in the service of the summons unless upon the facts proved the Court is 
satisfied that the defendant did not have notice of the date of hearing in sufficient time to appear and answer the 
plaintiff’s claim.” 


O. 9 R. 13 (contd,) 

17. Sufficient cause* 

18. Minor defendant. 

19. Decree having been satisfied. 

20. “Upon such terms as to costs,” etc. 

21. Proviso to the rule. 

22. Effect of setting aside the ex parte decree. 

23. Ex parte decree against a firm. 


24. Limitation. 

25. Appeal. 

'26. Revision. 

1- Scope of the rule— [1] The object of the rule 
is to ensure that every defendant shall have a hearing. 
(1895) 22 Cal 981 (984). 

[2] The successful applicant is to be restored to the 
same position as before the decree was passed. (1908) 
31 Mad 454 (455). - . . 
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[3] An application under this rule is not strictly an 
application for a re-hearing. (1894) 19 Bom 208 (210). 

[4] Proceedings on an application under this rule 
are not in continuation of the suit terminated by the 
passing of the ere •garte decree and which revives only 
when the application is allowed, (Vol 14) 1927 Lah 200 • 
(207) : 8 Lah 54. 

, [See however (Vol 28) 1941 Bang 314 (315) ; 1941 
Bang L B 254.] 

[5] Proceedings resulting in final decree are conti- 
nuation of and part of suits governed by this rule. 
(Vol 16) 1929 All 279 (280) : 51 Ail 634 ^ (1912) 14 
Oal L Jour 603 (604) ^ (1910) 11 Cal L Jour 501 (502) 
(SB) ^ (Vol 6) 1919 Mad 964 (965) ^ (Vol 31) 1944 
Nag 181 (181, 182) : I L-B (1944) Nag 425 * (Vol 9) 
1922 Nag 175 (178). 

[6] Proceedings for personal decree in mortgage suits 
are also part and in the nature of suits governed by 
this rule. (Vol 17) 1930 All 841 (843) : 52 All 839 * 
(1905) 1 Nag L B 143 (146). 

[But see (1906) 9 Oudh Cas 288 (288).] 

[7] The rule does not apply to appeals. (1869) 1 
Ind Jur (OS) 68 ® (1867) 7 Suth W B 426 (426), 

[8] This rule applies to orders passed ex 'parte in in- 
solvency proceedings under the Provincial Insolvency 
Act 5 [V] of 1920. (Vol 27) 1940 Pat 58 (59) (Vol 27) 
1940 Pat 623 (624) * (Vol 19) 1932 Mad 63 (65) ® 
(Vol 19) 1932 Lah 622 (623) * (.Vol 14) 1927 Mad 897 
(898). 

[But see (1904) 8 Cal W N 468 (469, 470).] 

[9] An order setting aside an ex parte decree is a 
judgment and cannot ‘*be altered or added to, save as 
provided by S. 162 or on review,” (Vol 20) 1933 Oudh 
oB6 (386). 

[10] The rule applies only when an ex parte decree 
has been passed and not when a Court declares a defen- 
dant ex parte as is the practice of the .mofussil Courts. 
(Vol 26) 1939 Mad 385 (385). 

2. Decree passed by the Presidency Court of 
Small Causes. — [1] Section 37, Presidency Small 
Cause Courts Act, XV of 1882, does not apply to an ex 
parte decree and an application under this rule to set’ it 
aside is competent. (1892) 17 Bom 507 (509). 

[2] Where restoration is sought for under this rule 
and is refused a retrial under 88, Presidency Small 
Cause Cburts Act (15 [XV] of 1882) cannot he asked for. 
(1905) I Cal L Jour 199 (201). » 

[3] , Cnder the rules franled by the Calcutta High 
Court, the Begistrar of the Court of Presidency Small 
Causes cannot entertain an application under this rule. 
(1903) 30 Oal 588 (592). 

3, Decree passed by the Provincial Court of 
Sm^ Causes. — [1] Deposit of decretal amount or 
furnishing of security is a condition precedent to the 
entertainment of an application to set aside an ex parte 
decree. (Vol 28) 1941 Oudh 103 (105) ©(Vol 27) 1940 
Sind 105 (107) : I L B (1940) Ear 154 ©(Vol 21) 1934 
Nag 43 (43) ©(1910) 34 Mad 88 (89) ©(1904) 8 Cal W N 
365 (366)©(1898) 2 Oal W N 693 (695) ©(Vol 4) 1917 
All 484 (485) : 38 All 425 ©{Vol 22) 1935 Pesh 159 
(160) ©fl938) 1938 All L Jour 742 (745). 

[2] Where security is furnished within time though 
found insufficient and is made up subsequently after 
expiry of limitation, the requirements of Provincial Small 
Cause Courts Act will be deemed to have been satisfied. 
(Vol 24) 1937 Oudh 206 (207) ©(Vol 23) 1936 Oudh‘407 
(409) ; 12 Luck 287. 

£3] Court ordering deposit of decretal amount 
Court can condone delay in making deposit and extend 
time. (Vol 23) 1936 All 371 (372) ©(Vol 23) 1936 Mad 
524 (524). 

£4] Even the abolition of the Small Cause Court 


passing the ex parte decree will not excuse compliance 
with the rule requiring deposit of security. (Vol 21) 1934 
All 943 (944). 

[5] An order setting aside an ex parte decree of a 
Provincial Small Cause Court is one passed under the 
Code. (Vol 22) 1935 Mad 380 (381) : 58 Mad 687 (PB). 

4. When a decree can be said to be ex parte. ^ 
[1] The rule applies only to decrees passed under 0. 9 
and to those other decrees to which application of 0. 9* 
is extended. (1898) 2 Cal W N 676 (679). 

[2] Decree in a suit, decided under 0. 17, B. 3 or 
0. 11, B. 21 is not ex parte and defendant cannot apply 
under this rule. (Vol 30) 1943 Sind 94 (96):I L B (1342) 
Ear 547 ©(Vol 26) 1939 All 642 (643) ©(1911) 10 Ind 
(Jas 770 (771) (Burma) ©(Vol 5) 1918 Pat 256 (257) ; 3 
Pat L Jour 481 ©(Vol 12) 1925 Mad 316 (317) ©(1908) 
35 Cal 1023 (1027) ©{Vol 22) 1935 Mad 210 (211) : 58 
Mad 817 © (Vol 23) 1936 All 670 (671). 

[3] Decree referred to under this rule is one passed 
under B. 6 of this Order or unde'r O. 17, B. 2 read with 
0. 9. (1909) 2 Ind Cas 67 (68) (Cal). (Order passed 
under B. 6 of this order.) ©(1896) 18 All 241 (244). 

- (Do.) ©(Vol 29) 1942 Bom 344 (344). (Order passed 
under 0. 17, E. 2.) ©(Vol 10) 1923 All 551 (552) : 45 
All 618. (Do.) ©(1896) 23 Cal 738 (753, 756, 759) (FB). 
(Do.) ©(Vol 1) 1914 Cal 360 (361) : 41 Cal 956. (Do.) 
©(Vol 12) 1926 Oudh 360 (360). (Do.) 

[4] Under 0. 17, B. 2 specific provision is made for 
the Court to proceed under O. 9 and the aggrieved party 
is also entitled in such a case to the remedy provided 
for by this rule. (1896) 20 Boro 380 (382) ©(Vol 20) 
1933 Nag 370 (372) ; 30 Nag L B 94 ©(1909) 36 Cal 
189 (192)©(I896) 23 Cal 738 (753, 756) (FB)©(Vol 23) 
1936 All 619 (621). 

[5] A final decree passed in the absence of the defen- 
dant is an ex parte decree. (Vol 26) 1939 Oudh 111 
(112) : 14 Luck 436. 

[6] Decree passed on merits after consideration of 
evidence on record is not ex parte, (Vol 3) 1916 Oudh 
335 (335, 336) ©(Vol 18) 1931 AU 294 (301) : 53 AU 
612 (FB). 

[7] Mere failure by a defendant who has actually 
appeared to adduce evidence will not make the decree 
passed an ex parte decree. (1912) 17 Cal W N 627 (629). 

ISee also (Vol 25) 1938 Bom 470 (471). (Failure to 
file written statement as directed.)] 

‘ [8] Pleader filing additional written statement and 
applying for- framing of fresh issues — Fresh issues 
framed— Pleader moving for adjournment and reporting 
no instructions — Decree passed is not ex parte, (Vol 22/ 
1935 Mad 210 (211) : 68 Mad 817. 

[But see (Vol 30) 1943 Bom 321 (323, 325) : I L R 
(1944) Bom 1 (FB).] 

[9] The recitals on the record are not conclusive as 
to the character of the decree. (1913) 20 Ind Cas 67 (68) 
(Cal) ©{Vol 10) 1923 Lah 281 (281) ©(Vol 24) 1937 
Pat 17 (18). 

[10] Defendant can show that the decree is ex parte* 
(1897) 1 Cal W N cxxvii (cxxviii). 

5. Where a written statement is filed. — [1] De- 
fendant failing to appear on the date of hearing after 
filing written statement — Decree passed is ex parte and 
can be set aside. (1909) 31 Mad 506 (506) ©(Vol 12) 
1925 Oudh 717 (717, 718). 

[But see (1881) 3 Mad 264 (265).] 

[2] Where an order peranits the defendant to file 
written statement on a day, he is not compelled to do so 
and absence on that day is not a default. (Vol 32) 
1945 All 362 (353) : I L E (1945) AU 499. 

5. Remedies in the case of an ex parte decree^ 

— [1] A defendant can apply under this rule to set 
aside the ex parte decree. (Vol 16) 1929 Cal 322 (325) ; 
56 Oal 21©(Vol 7} 1920 Lah 408 (409) ; 1 Lah 344. j; : 
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[2] The defendant can apply for a review. (1884) 6 
All 65 (66)'a&(1910) 12 Bom L B 886 (890) <39 (1899) 3 
Cal W N 375 (377) ^ (1911) 15 Cal L Jour 408 (409)'5i 
(Yol 6) 1919 Mad 844 (844) ^(lOO?) 3 Nag L E 55 (65). 

[3] The defendant can appeal from the decree. (Yol 
22) 1935 Mad 196 (198) * (1878) 2 All 67 (70, 71) : 5 Ind 
App2S3 (P 0). 

[4] The defendant can institute a suit on the ground 
of fraud. (1909) 9 Cal Jour 367 (371, 372). 

7, Application for review, — [1] The defendant 
may apply for a review without applying under this 
rule. (1912) 15 Ind Cas 554 (554) (Cal). 

[2j The defendant can apply for review even after 
an application under this rule has been rejected, (1873) 
20 Buth AY E 284 (284). 

[3] An application for review will lie even though an 
application under this rule is barred by limitation at 
the time of making the application for review. (1912) 
16 Cal AY N 643 (644)jf(Vol 7) 1920 Mad 633 (634). 

[But see (1912) 1912 Pun AV E No. 131, p, 352 (353) 
^(A^ol 7) 1920 Lah 261 (262).] 

8. Hearing of application pending appeal. — 

[1] The mere filing of an appeal does not take away 
the jurisdiction of the trial Court to entertain an appli- 
cation under this rule and the application ought to be 
presented to the Court which passed the decree. (A’’ol 8) 
1921 Mad 568 (568, 569) : 44 Mad 731^«lA^ol 31) 1944 
Mad 576 (576) ^ (1909) 32 Mad 416 (420) (F B). (Re- 
view.)f (Y'ol 11) 1924 Lah 224 (225) (1911) 38 Cal 

394 (404) (A^ol 2) 1915 Cal 413 (414) (A^ol 4) 1917 
Nag 26 (28) ; 14 Nag L R 36. 

[2] An appeal and proceedings under this rule are 
entirely distinct and therefore there is no possibility of 
eonfiicting judgments being pronounced in the two pro- 
ceedings. (1908) 12 Cal AY N 885 (887), 

[3] Decree ex'garU against some defendants and 
after contest against others — Appeal by the contesting 
defendants — Wx^arte defendants not impleaded ought 
to present an application only to the trial Court. (Yol 8) 

1921 Cal 248 (249) : 48 Cal 153 (Yol 4) 1917 All 298 
(299)'3&(Yol 5) 1918 Mad 665 (666) * (Yol 19) 1932 AU 
340 (342) : 54 All 428. 

[See however (Yol 11) 1924 All 173 (175) ^ (Yol 9) 

1922 Mad 33 (33, 34), (Even if ex parte defendants are 
included the application ought to be presented to the 
trial Court only.)] 

9» Hearing of application after disposal of 
appeal. — [1] After decision in appeal from an 
-€£11 pa 7 'fe decree the setting aside of the decree by trial 
Court is ultra vires* (1910) 7 All L Jour 698 (OOl)®* 
(1907) 30 Mad 535 (536) * (Yol 4) 1917 Cal 728 (730) ; 
44 Cal 954*aE»(Yol 24) 1937 Cal 548 (550)*(Yol 24) 1937 
Nag 381 (382) : I L E (1940) Nag 496. 

[2] Decision in revision bars an application undor 
this rule. (Yol 21) 1934 All 134 (136) : 56 All 608. 

[See also (1910) 32 All 295 (301) : 37 Ind App 70 

(p ^ 

[See however (Yol 14) 1927 Mad 722 (723, 724).] 

[3] Appeal dismissed as abated on failure to implead 
legal representatives — The decree of the trial Court does 
not merge in the decree of appellate Court and can be 
set aside. (Yol 11) 1924 Cal 830 (832, 836) : 51 Cal 715 
^{Yol 8) 1921 Cal 248 (249) : 48 Cal 153. 

[Ba] Appeal against ex parte decree dismissed — 
Lower Court’s decree continues to exist and can be set 
aside. (Yol 32) 1945 AU 352 (354) ; I L E (1945) All 
499. 

[3b] AYhere the decree has been confirmed on appeal 
^or revision it can be set aside under 0. 9, E. 13. (Yol 
33) 1946 Pesh 7 (8). 

X4] Mx parte defendants not impleaded can apply 
uiider this rule. (Yol 4) 1917 All 28T (289) ; 39 All 13 


««(1912) IS Cal L Jour 241 (244)!J*(A"ol 19) 1932 Cal 773 
(774)5«(Vol 25) 1938 Oudh 11 (12), 

[5] AVhere liability of co-defendants is separately 
and distinctly stated the defendant who does not appeal 
can apply under this rule. (Yol 19) 1932 All 340 (341) ; 
54 All 423. 

[6] The mere fact of the inclusion of a person as 
pro for yna respondent in appeal does not oust the juris- 
diction of the trial Court to act under this rule on his 
application. (Vol 21) 1934 Lah 1016 (1017). 

[7] An ex parte final decree can be set aside only by 
the Court passing the decree and not by the appellate 
Court confirming the preliminary decree. (A^'o! 3) 1916 
Low Bur 20 (21) : 8 Low Bur Bill 450. 

10. Suit to set aside an ex parte decree — 
Ex parte decree obtained by fraud — [1] A siiit will 
lie to set aside an ex parte decree on the ground of 
fraud. (Vol 7) 1920 Lah 164 (165)«<(Yol 20) 1933 Bang 
123 (123) (Yol 10) 1923 Cal 425 (426)5*(1911) 38 Cal 
936 {941)®(Vol 14) 1927 Bang 281 (282) : 6 Bang 471»3B 
(Vol 13) 1926 Nag 388 (388, 389) »3& (Yol 13) 1926 Bom 
63 (63) (Yol 22) 1935 Nag 66 (67) : 31 Nag L E 159. 
(Omission to state some facts in the plaint held did not 
amount to fraud.) (Yol 1) 1914 Mad 158 (159). 
(Suppression of fact of compromise efieeted amounts to 
fraud.)^{1857) 8 Moo Ind App 91 (102) (P C). (Do.) 

[2] A sale under a decree tainted with fraud can be 
set aside by separate suit. (1907) 5 Cal L Jour 328 
(3ai)*{1900) 27 Cal 197 (200). 

[3] The fraud alleged must be extraneous to every- 
thing which has been adjudicated upon by the Court. 
(Vol 3) 1916 Mad 364 (365) : 38 Mad 203. 

[4] A separate suit to set aside the decree does not 
lie on the ground of mere falsity of the claim in the 
former suit. (Yol 29) 1942 Pat 357 (360)«‘(Vol 24) 4937 
Sind 18 (19) : 30 Sind L E 405. 

[6] AYhere it is found that non-service of summons 
alone is not sufficient to prove fraud the Court can go 
into the merits of the previous case to see whether there 
was wilful or fraudulent suppression of summons for 
obtaining an ex parte decree on a false claim. (Vol 27) 
1940 Cal 489 (493) : I L E (1940) 2 Cal 477 © (Yol 18) 
1931 Pat 204 (205) : 10 Pat 516 (F B) * (Yol 26) 1939 
Cal 732 (733) © (Yol 29) 1942 Oudh 217 (218) : 17 
Luck 341. 

[6] Onus of proving fraud is upon the party who sues 
to set aside the decree on that ground. (Yol 28) 1941 
Cal 215 (216) ; I L R (1940) 2 Cal 418 © (Yol 7) 1920 
Pat 246 (248) * (Yol 3) 1916 All 93 (95) ^ (Yol 7) 1920 
Cal 126 (129)5«(Vol 13) 1926 Lah 86 (86, 87) © (Vol 24) 
1937 Pat 384 (384). 

[7] An ex parte decree does not raise a presumption 
ot non-service of summons but raises the contrary pre- 
sumption that there was due service to the satisfaction 
of the Court. (Yol 10) 1923 Pat 406(407). 

[8] Separate suit will lie even though remedy under 
this rule has not been exhausted. (Yol 4) 1917 Upp Bur 
9 (10) ; 2 Upp Bur Bui 106 © (Vol 12) 1923 Bang 200 
(201) : 3 Bang 65©(Yol 3) 1916 Cal 876 (878), 

[9] Infruotuous application under this rule is no bar to 
a suit. (1901) 28 Cal 475 (478) (P C) © (Yol 23) 1936 
Mad 161 (163) : 59 Mad 770 (Yol 20) 1933 Rang 123 
(123). 

[10] Adverse decision in the application on the same 
point operates as res judicata in respect of it, (Yol 29) 
1942 Pat 357 (360) ^ (Vol 24) 1937 Lah 614 (616) & 
(Yol 22) 1935 Pat 458 (458) : 14 Pat 439. 

[11] No suit can be entertained where the only gues- 
tion submitted is one that could, and should have been 
dealt with under this rule. (Yol 1) 1914 Sind 63 (63) : 
8 Sind L E 81 © (Yol 20) 1933 Cal 274 (277) : 60 Cal 
98 ^ (1910) 8 Ind Cae 599 (600) (Low Bur) ® (Yol 27) 
1940 Cal 536 (537). (Only question raised is fraud 
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alleged on bare non-service.) (Vol 10) 1923 Pat 327 
<329). (Do.)3‘(1907) 29 All 212 (213). (Do.) ^ (1912) 16 
Ind Cas 5 (6) (All). (Do.)3«(1910) 37 Cal 197 (203). (Do.) 
*^(Vol 17) 1930 Sind 298 (299) : 24 Sind L E 232 © 
(Vol 24) 1937 Pat 384 (384). 

[12] Where whole suit is attacked on the ground of 
Iraud and non-service is relied on only as an evidence 
to prove the fraud separate suit will lie. (1902) 29 Cal 
395 (400) ; 29 Ind App 99 (P C). 

'[ih] A fraudulent suppression in the matter of the 
service of summons can afford a sufficient ground for 
setting aside the ex parte decree. (Vol 29) 1942 Oudh 
217 (219) ; 17 Luck 341 «$< (1910) 37 Cal 197 (203) ^ 
(Vol 7) 1920 Cal 773 (774)®(Vol4) 1917 Pat 629 (530)* 
(Vol 2) 1915 All 163 (163) : 37 All 189 © (Vol 9) 1922 
Sind 20 (21) : 16 Sind L R 109 ® (Vol 1) 1914 Lah 460 
(452) : 1914 Pun Re No. 65. (Obtaining substituted 
service by falsely alleging that defendant was away in 
a distant place.) 

[14] To sustain an allegation of fraud mere proof that 
decree was obtained by false evidence or perjury is not 
€nough.(Vol 28)1941 Cal 215 (220):ILE(1940) 2 Cal 418 
iJ»(Vol 14) 1927 Cal 84 (86)*(Vol 7) 1920 Pat 741 (741): 

5 Pat L Jour 259 * (Vol 6) 1919 Mad 1044 (1046) : 41 
Mad 743 (FB). (29 Mad 179, overruled.) ^(Vol 6) 1919 
Oudh 272 (275) : 22 Oudh Cas 60 ^ (Vol 23) 1936 Sind 
212 ( 212 ). 

[16] Question of fraud already agitated and decided 
in the application operates as res judicata in the subse- 
quent suit. (Vol 6) 1918 Cal 125 (126) * (Vol 4) 1917 
Mad 894 (895) * (Vol 11) 1924 Pat 238 (239) : 2 Pat 
S33*(1907) 29 All 608 (612)©(Vol 8) 1921 Pat 12 (13) : 

6 Pat L Jour 1®{1897) 24 Cal 646 (549, 550). 

[16] JEx parte decree set aside in subsequent suit — 
Whether the original 'decree is revived depends upon 
the issues and decision in the second suit. (Vol 29) 
1942 Oudh 217 (219) ; 47 Luck 341>i>(Vol 26) 1939 Cal 
732 (733) * (Vol 18) 1931 Pat 204 (205) : 10 Pat 516 
(FB). 

[17] JSx parte decree not set aside is final and 
operates as res judicata, (Vol 1) 1914 All 386 (389) ^$1 
(1910) 1910 Pun L E No. 47, page 112 (113) ^ (1910) 
13 Cal L Jour 38 (39)'i»(Vol 7) 1920 Lah 88 (89). 

11. Application to be made to the Court which 
passed the decree. —[1] The rule requires an applica- 
tion by the def^dant for an order to set aside the 
decree, (Vol 23) 1936 Oudh 50 (51) : 11 Luck 619. 

[2] Trial Court itself becoming difierent by reason of 
territorial re-adjustment — Application to Court seised 
of the matter is valid. (Vol 9) 1922 Mad 10 (12) : 40 
Mad 1. 

[3] High Court can, in second appeal, entertain an 
application for setting aside an ex parte decree passed 
by the trial Court. (Vol 3) 1916 Mad 641 (641). 

[4] An application under this* rule is not bad merely 
because it omits to give the names of some of the decree- 
holders. (Vol 22) 1935 Cal 606 (507) ; 62 Cal 1057. 

12. Fresh vakalatnama, if necessary. — [1] 
Fresh vakalatnama to file appheation under the rule is 
not necessary in the case of a pleader who appeared in 
the suit. (Vol 28) 1941 Bang 314 (315): 1941 Rang L R 
264'3&(Vol 9) 1922 Bom 207 i209) : 47 Bom ll*iVol 31) 
1944 All 238 (239) : I L E (1944) All 592. 

13. Who can apply to set aside. — [1] Any one 
of several defendants against whom the decree is ex 
pane can, apply. (1904) 8 Cal W N 621 (626). 

- [2] The rule allows any defendant even if he is a 
contesting defend»^nt to apijly under this rule if his 
rights are adversely affected though the decree may not 
ia terms have granted relief against him. (Vol 21] 1934 
AU 163 (164) ; 56 AU 678. 


[3] A person, not a party to the suit is not entitled 
to apply under this rule. (Vol 13) 1926 Cal 1015 (1015). 

[4] A formal party against whom nothing is said in 
the operative portion of decree cannot apply under this 
rule. (1904) 1 All L Jour 470 (472). 

[6] Person expressly exempted from the decree can- 
not apply under this rule. (1921) 61 Ind Gas 484 (485) 
(All). ^ 

[6] A person against'whom the suit is dismissed can- 
not apply. (1911) 8 All L Jour 674 (677)'a&(Vol 14) 1927 
Mad 227 (228). 

[6a] Pending suit defendant’s property coming under 
Court of Wards — Decree passed without impleading 
Court of Wards — Court of Wards can apply to set it 
aside. (Vol 31) 1944 Lah 397 (398), 

[7] The Court cannot suo moki set aside an ex parte 
decree. (Vol 14) 1927 Lah 372 (372). 

14. Application by the legal representative of 
the defendant. — [1] A legal representative can apply 
under the rule to set aside an ex parte decree against a 
deceased defendant. (Vol 10) 1923 All 30^(30)® (1902) 29 
Oal 33 (35)®(Vol 2) 1915 Mad 1204 (1205): 38 Mad 442 
®(Vol 12) 1925 Oudh 370 (371) : 27 Oudh Cas 299. 

[2] Proceedings under this rule already initiated by 
the defendant, can be continued by his legal representa- 
tive. (1907) 29 All 574 (675). 

[3] Son in womb at the time of dismissal of suit can- 
not apply for restoration after his birth. (Vol 30) 1943 
AE 161 (162) : I L R (1943) All 66. 

15. Grounds for setting aside an ex parte ^ctee. 
— [1] The Court dealing with the application should 
satisfy itself about (a) absence of due service of sum- 
mons, or (b) existence of sufficient cause preventing 
defendant’s appearance, (Vol 12) 1926 Lah 677(677)® 
(Vol 22) 1935 All 565 (666). 

[2] Where sufficient cause is shown to exist for the 
absence or there was no service of summons the Court 
cannot refuse to set aside the decree on any other 
ground. (1899) 26 Cal 267 (272)®(Vol 12) 1925 Cal 627 
(628) : 52 Cal 179®(Vol 15) 1928 Nag 75 (76), (Failure 
to take out witness summons is not a ground.) 

[3] Unless summons were not duly served or suffi- 
cient cause existed for failure to appear the Court can- 
not set aside the decree on other grounds. (Vol 29) 1942 
Nag 78 (79) : I L R (1942) Nag 675® (Vol 27) 1946 
Oudh 405 (408) : 16 Luck 79® (Vol 17) 1930 Rang 152 
(152)® (Vol 18) 1931 All 294 (296) : 53 All 612 (F B)® 
(Vol 3) 1916 Mad 487 (488)® (Vol 26) 1938 Oal 797 
(798)® (Vol 23) 1936 Mad 524 (524)® (Vol 22) 1935 
Mad 196 (197). (Ex parte decree passed as defendant 
was not ready — Decree cannot be set aside). 

[4] Merits or demerits of case are not relevant for the 
question whether the ex parte decree should be set aside 
or not. (Vol 30) 1943 Sind 188 (189) ; I L R (1943) 
Ear 266. 

[5] The Court should decide upon evidence. (Vol 12) 
1925 Mad 1264 (1265). 

[6] In the absence of any other evidence the decision 
can be based upon proper affidavits. (1913) 1913 Mad 
W N 857 <858). 

[7] Finding as to the facts alleged in the application 
should be definite. (Vol 13) 1926 Oudh 118 (119)® (Vol 
7) 1920 Pat 621 (622)® (Vol 28) 1941 Mad 114 (114, 
116). (Although recording of finding regarding presence 
of sufficient cause for interference urtdei 0. 9,H. 13 is not 
mandatory still it is most desirable that finding on facts 
should be given explicitly.) 

[8J Under further proviso added by Allahabad High , 
Court irregularity of service of summons is no ground 
where defendant Is aware of hearing of suit. (Vol 20) 
1933 All 165 (166). 

16. Summons not duly served. — [1] Absence dt 
due service of summons should be proved by the uppUj 
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cant claiming the benefit of this rule, (Vol 11) 1924 Pat ' 
446 (447) : 3 Pat 236 •$» (Vol 20) 1933 Lah 288 (289)‘® 
<Vol 20) 1933 Bang 156 (157)iJ< (Vol 15) 1928 Mad 655 
(655)«« (Vol, 15) 1928 Nag 80 (80) : 22 Nag L R 166. 

[2] Where the applicant establishes that the Court 
passed ex parte decree without proof of due service the 
decree should be set aside. (1901) 23 All 99 (100, 101). 

[3] Want of due service is not proved by an assertion 
of the ignorance of defendant. (Vol 13) 1926 Mad 558 
(559)'J(1928) 108 Ind Cas 753 (754) (Mad). 

[4] The Court must decide the matter upon enquiry 
and upon evidence. (1911) 9 Ind Cas 31 (32) (All)'J‘(Vol 
10) 1923 Mad 27 {28)'$' (Vol 22) 1935 Pesh 137 (139). 

[5] Where the summons is not served personally on 
the defendant but on his agent the burden of proof of 
showing that service on defendant personally was im- 
practicable or that the defendant was carrying on busi- 
ness through such agent is on plaintifE. (1913) 14 Mad 
L Tim 535 (535). 

[6] In each case the Court must see that the serving 
officer has used all due and reasonable diligence to find 
out the defendant before affixing the summons. (Vol 13) 
1926 Cal 327 (330, 883)'^ (Vol 11) 1924 Lah 233(233)®» 
(Vol 5) 1918 All 331 (331). 

[7] A summons cannot be said to’ be duly served if 
it is a misleading document having no relevance to the 
real proceeding and having no reference to the order 
ultimately passed. (Vol 11) 1924 All 818 (823) : 46 All 
8644* (Vol 26) 1939 Rang 436 (440):1939 RangL R 606. 

[8] In the following cases it was held that there was 
no due service : — 

(a) A summons served not on the defendant but 
upon his brother. (1911) 9 Ind Cas 763 (763) (Mad). 

(b) Service on the karta of a Joint family — No due 
service upon the other members. (Vol 24) 1937 Pat 17 (19). 

(o) Summons intended for a pardanashin lady — 
Service on a male uaember when she was inside the 
house. (Vol 22) 1935 All 660 (662). 

(d) Service by registered post the receipt of which is 
denied by the defendant. (Vol 9) 1922 Bom 377 (377) : 
46 Bom 180 * (Vol 23) 1936 Pesh 199 (200). 

(e) Substituted service without anything on record to 
shotv that provisions of 5, Rr. 19 and 20 were com- 
plied with. (Vol 11) 1924 Lah 191 (191)^ (Vol 17) 1930 
Lah 560 (660)'3& (Vol 27) 1940 Oadh 81 (82) : 15 Luck 
150. 

(f) Where order for substituted service resulted out of 
fraud or misrepresentation. (Vol 21) 1934 Cal 745 
(747)® (Vol 22) 1935 Lah 129 (129). 

(g) Where time available after service is insufficient 
to appear and defend. (Vol 28) 1941 Mad 435 (436)® 
<1905)27 All 192 (193, 194)® (1911) 11 Ind Cas 433 (434) 
(Sind). 

[9] The unrebutted oath of the applicant is sufficient 
proof of non-service (Vol 11) 1924 Rang 336 (336). 

[10] Though an affidavit of the officer serving sum- 
mons is enough to prove service he should be examined 
in box when service is denied. (Vol 23) 1936 Mad 660 
(661) : 59 Mad 1049. 

[11] Appearance before the registration of suit for 
appointment ot guardian ad Utem does not dispose 
with the service of suit summons. (1913) 35 All 163 (163). 

[12] Defendant’s knowledge of the suit cannot cure 
the detect arising out of want of due service, (Vol 3) 
1916 Cal 181 (184) : 43 Cal 447 (S B) ® (Vol 19) 1932 
Pat 150 (152). 

[13] Refusal to accept service is no ground for sett- 
ing aside ex par/e decree. (Vol 12y 1925 Nag 356 (357). 

[14] Wiltai or oaiele s delault in appearance after 
due ser vice U no ground tor setting aside ex parte decree. 
(1913) 10 B ng L K 68 (70, 71) 

[15] Irregularity in service can be waived by the 


defendant and there is a waiver whfen he accepts the 
summons. (Vol 1) 1914 Nag 73 (74) : 10 Nag L R 144. 

[16] The summons referred to is the first summons 
issued to the defendant giving him notice of suit and 
not of any application made during the course of the- 
suit. (Vol 10) 1923 Nag 13 (15). 

17. Sufficient cause. — [1] Fraudulent suppres- 
sion of summons from the knowledge of the defendant 
is sufficient cause. (Vol 18) 1931 Pat 204 (205) : 10 Pat 
616 (F B). 

[2] Record of finding as to the presence of parties 
though not mandatory is desirable. (Vol 28) 1941 Had 
114 (115). 

[3] Impression created by Court that the suit will not 
be proceeded with is sufficient cause. (Vol 31) 1944 Nag 
181 (181) : I L R (1944) Nag 425. / 

[4] Where the party &s by way of precaution 
engaged two pleaders, in the absence of any warning that 
they could not be depended upon, he has sufficient cause 
for not appearing. (Vol 31) 1944 Nag 817 (317) : I L R 
(1944J Nag 558. 

[5] Defendant’s failure to appear when suit was 
called on for hearing as he had been away to fetch his 
pleader from some other part of the Court — Held, there 
was sufficient cause. (Vol 31) 1944 Nag 103 (103):I L B 
(1944) Nag 161. 

^18. Minor defendant. — [1] Ex parte decree against 
a minor properly represented is binding upon him.- 
(Vol 4) 1917 Pat 700 (700). 

[2] It is not necessary to serve the minor with notice 
of the intention of the Court to appoint a guardian ad 
Utem, (Vol 11) 1924 Pat 772 (773) ® (Vol 5) 1918 Mad 
545 (547). 

[3] Mere non-appearance of the guardian or his 
failure to instruct properly is no ground for setting aside 
an ex parte decree against the minor. (1901) 5 Cal 
W N 68 (69)® (1907) 9 Bom L R 1099 (1101)®(Vol 23)^ 
1936 Mad 961 (962) ® (Vol 22) 1935 Mad 435 (436) ; 38 
Mad 1045. 

[4] Irregularity in the appointment of the guardian 
is not a ground for setting aside the ex parte decree. 
(1®!^) 9 All L Jour 663 (659, 660) ® (Vol 13) 1926 AIL 
545 (645) ; 49 All 123 (F B). 

Also see O. 32, R. 3, Note 7. 

[5] Guardian wrongfully or negligently allowing a* 
claim against minor to be decreed ex parte — Decree can 
be set aside. (Vol 12) 1935 Mad 436 (436); 58 Mad 1045s. 
® (Vol 23) 1936 Mad 961 (962) ® (Vol 21) 1934 Mad 
428 (429) : 67 Mad 1069. (6 Cal L Rep 69, followed.) 
Also see O. 32, R. 3, Note 5. 

[6] Guardian guilty of fraud or gross negligence — 
The ex parte decree can be impeached in % separate suit- 
by the minor. (1895) 19 Bom 571 (576) ® (Vol 5) 1918 
Nag 187 (191) ® (1900) 24 Bom 647 (552) ® (1886) 12 
Cal 69 (76). 

Also see 0. 32, R. 3, Note 5, 

[7] Where the decree allowed to be passed ex parte 
prejudicially affects the minor it can be set aside. (Vol 18) 
1931 Mad 6 (7). 

[8] * Failure to apply under this rule is no bar to a 
separate suit by minor to impeach the decree. (Vol 2) 
1916 All 62 (64) : 37 All 179. 

19. Decree having been satisfied. — [1] Satisfac- 
tion of the decree does not disentitle the defendant 
from applying under this rule. (1899) 23 Bom 716 (7 in). 

20. “Upon such terms as to costs,” etc. — [1} 
The Court has unlimited discretion in fix ng terms on 
which the ex parte decree will be set aside at d so can 
ordt-r the deposit of the entire decretal amount. (Vol 13)- 
1926 Sind 50 (51) ® (1903) 7 Cal W N 1.x. 

[2] The Court may order the payment of coats a 
te.ni. (Vol 7) 1920 Pat 660 (661) : 6 Pat L Jour 420 
(1892) 1892 AU W N 216 (2i7). 
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[3] The Court may order that a surety be furnished 
for the amount that may be found under the decree to 
be passed. (1899) 26 Cal 222 (223, 224). 

[4] Security can be ordered to be paid in cash or 
property. (Vol 11) 1924 Oudh 181 (181). 

[5] Where the conditions are not strictly carried out 
the esG parte decree will remain valid. (Vol 9) 1922 
Oudh 14 (16) ^ (Vol 13) 1926 Oudh 481 (482). 

[6] The time fixed for payment of the costs or of the 
decree amount can be extended by the Court. (Vol 5) 
1918 Mad 638 (639)'J«(Vol 1) 1914 All 55 (56):36 All 77. 

[7] Very onerous terms should not be imposed on the 
applicant. (Vol 11) 1924 Oudh 229 (229)* (Vol 20) 1933 
All 601 (602). 

[8] Pending the trial of an application under this 
rule, the Court cannot order the deposit of costa or to 
furnish security and dismiss the application for failure. 
(Vol 27) 1940 Mad 585 '(585) * (Vol 31) 1944 All 236 
(237) : I L E (1944) All 504. 

21. Proviso to the rule. — [1] Where the suit as 
framed could have been maintained without implead- 
ing the CSC parte defendants an order under this rule 
does not set aside the whole decree. (1907) 6 Cal L Jour 
226 (229, 231) * (Vol 15) 1928 Cal 397 (398). 

[2] Decree which is incapable of being set aside 
against particular defendants applying can be wholly 
set aside. (Vol 25) 1938 Lab 823 (824). 

[3] The following are oases where a decree cannot 
he set aside as against, particular defendants alone: — 

[a] Where the decree is joint and indivisible. (1907) 
^ Cal L Jour 226 (227, 231) * (Vol 14) 1927 Mad 560 
(560) * (Vol 23) 1936 Lah 243 (243) * (Vol 21) 1934 
All 1051 (1052) * (Vol 24) 1937 Pat 17 (20) * fl900) 
5 Cal W N 58 (59) * (Vol 11) 1924 Pat 771 (772) * 
•(1898) 25 Cal 155 (157, 160). 

[b] Where the decree proceeds on a ground common 
to all the defendants. (Vol 4) 1917 Lah 194 (195) * 
<Vol 1) 1914 Oudh 220 (220). 

[c] Where the relief which the applicant is entitled 
to cannot effectively be given except by setting aside 
the decree against the other defendants also. (1907) 5 Cal 
L Jour 202 (203)* (1911) 33 All 264 (271): 38 Ind App 
37 (P C). (Decree against several co-mortgagors.) 

[d] When the suit would result in two inconsistent 
decrees if the ex parte decree be not set aside against 
the jeHuer de^dants also. (1902) 24 AU 383 (388) (FB) 
^ (iol 23} 1936 Lah 243 (243). 

[4] Where the non-restoration of the suit in whole 
would result in inconsistent decrees being passed the 
suit should be restored in full even though it is ex parte 
against some and contested against the others. (1898) 25 
Cal 165 (156, 167) * (1902) 24 All 383 (400) (F B). 

[5] In the following cases it was held that the decree 

can be set aside only as agamst defendant applying : 

[a] Where the decree is not joint and indivisible. 

(Vol 13) 1926 Mad 256 (257)* (1908) 31 Mad 454 (456, 
457, 458)* (1902) 6 Cal W N 109 (110)* (1900) 4 Oai 
W N 456 (458) (SB). v / v ; ^ i 

[See however (1894) 18 Bom 142 (143)* (Vol 14) 
1927 Sind 245 (247)*(1913) 1913 Pun L B No. 91, p. 345 
(346) (This was however a case in which the proviso 
did not apply.) * (1906) 3 Cal L Jour 160 (162).] 

[b] Where the decree is not based upon a ground 

common to all defendants. (1903) 26 Mad 604 (606)* 
(1907) 6 Cal L Jour 226 (232). ^ 

[ci] Where each defendant has a distinct defence 
peouliar to himself alone. (Vol 12) 1925 Oudh 181 (182) 
* (1907) 6 Cal L Jour 226 (232). 

[6] An Appellate Court reversing the decision as 
against the contesting defendant on the ground that he 
was not a necessary party should not remand the suit 


for fresh trial as against the defendants who remained 
ex parte. (Vol 23) 1936 Kang 2 (4). 

[7] Where decree is ex parte against one of the co- 
defendants and the suit was dismissed as against others 
no decree can be passed against them in the re- trial. 
(Vol 27) 1940 Cal 9 (10, 11). 

[8] Where a suit is withdrawn as against one of the 

defendants and an ex parte decree is passed against the 
other, no decree can be passed in the retrial against the 
person against whom the suit is withdrawn. (Vol 27) 
1940 Mad 765 (766). ^ ' 

22. Effect of setting aside the ex parte decree. 
— [1] On the setting aside of an ex parte decree, the 
parties are restored to their original position in the suit. 
(Vol 5) 1918 Cal 883 (883)* (Vol 20)1933 Pesh 24(26)* 
iVol 21) 1934 Lah 45 (46)* (Vol 15) 1928 Mad 969 (971). 

[2] Where a decree is set aside the Court should de- 
cide the suit as it stood before the decree. (1907) 17 Mad 
L Jour 81 (82). 

[3] The trial should commence de novo and the evi- 
dence that had been taken in the ex parte proceedings 
should not be used. (1912) 23 Mad L Jour 273 (275). 

[4] Attachment ordered under the ex parte decree 
becomes null and void (1906) 29 Mad 175 (176), 

Also see S. 64, Note 7. 

[5] Any sale that has taken place in pursuance of 
the ex parte decree becomes null and void. (1898) 25 Cal 
176 (178) * (Vol S) 1916 Mad 706 (707) * (Vol 4) 1917 
Cal ,564 (565). 

[6] The Court can also order restitution . except 
against a stranger auetion-purohaser. (1906) 3 Cal L 
Jour 181 (182). 

[7] Ex parte final decree set aside does not vacate 
the preliminary decree (Vol 11) 1924 Mad 890 (891), 

23 Ex parte decree agamst a firm. — [1] The 
rule applies to ex parte decrees against firms also. (Vol 
29) 1942 Sind 99 (100) : I L B (1942) Kar 220. 

[2] Where service of summons has been made as 
indicated by O 30 the ex parte decree cannot be set 
aside on the motion of a partner who alleges that he 
has not been duly served. (Vol 11) 1924 Bom 366 (367): 
47 Bom 778. 


^ It a partner wno has been served under O. 30, is 
unavoidably absent bo can apply under this rule when 
an ex parte decree is passed against the firm. (Vol 291 
1942 Sind 99 (100) : I L B (1942) Kar 220 

[4] Where the applicant denies that he is a partner 
with other defendants, the Court can enquire into the 
matter and set aside the decree. (Vol 29) 1942 Sind 97 

Kar 218 (S. 151, Civil P. C., applied.) 
* (1910) 8 Ind Cas 448 (449) (Low Bur). 

[5] Where a suit against a firm through one of its’ 
partners is decreed ex parte against both, such decree if' 
set aside must be done so against both. (Vol 26) 1938’ 
Lah 823 (824). 

24. Limitation. — [1] It is the duly ol the Court 
to see whether the application is within the time pre- 
577 (577)*(Vol 11) 1924 Mad 

I®? 2^5 (2^1) * (Vol 8) 1921 

Pat 69 (71, 72) : 6 Pat L Jour 460. 

C2] Under Art. 164 of Limitation Act the defendant 
can apply within thh-ty days from the date of the decree' 
or, where the summons is not duly served, within thirty 
^ knowledge of the decree, (TdL 
® (Vo^ ^9) 1932 Lah 622 (523) * 
^'^326^(117^^* 746*(Vo1 19) 1932 

[3] The Court has no power, inherent or otherwise,; 
the period of limitation. (Vol 9) 1922 Pat 479 
a 395 (305j. 

L4J Section 6 of the Limitation Act is not applicable^ 
to tins rule unless the High Court under its jTule-mak'^ 
ing powers extends its application. (Vol 12) I925-ias»a/ 
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U (17) ; 47 Mad 824 (PB) Sf (Vol 20) 1933 Bang 110 
(111) * (Vol 12) 1925 Bang 187 (188) : 2 Bang 653. 

[5] Section 22 of the Limitation Act does not apply 
to this rule. (Vol 10) 1923 Pat 88 (88):6 Pat L Jour 463. 

[6] Time spent in prosecuting an application under 
this rule cannot be eseluded in computing the period of 
limitation for appeal. (1896) 23 Cal 825 (327), 

25. Appeal, — [1] The rule contemplates three 
classes of orders : (i) Order setting aside the ex pai'te 
decree, (ii) Order setting aside the ex parte decree on 
certain terms, (iii) Order rejecting the application to set 
aside the ex parte decree. (Yol 14) 1927 Bom 1 (3) ; 
51 Bom 67 (F B.) 

[2] No appeal lies from an order setting aside ex 

parte decree. (1889) 16 Cal 426 (426) (1878) 1 All 748 

(750) (F B) ^ (Yol 14) 1927 Lah 775 (776) ^ (Yol 6) 
1919 All 426 (427). 

[3] No appeal lies against an order setting aside ex 
parte decree on certain terms. (Vol 27) 1940 Mad 585 
(585, 586) ^ (Vol 5) 1918 Mad 257 (258). (Setting aside 
on Letters Patent Appeal, (Vol 4) 1917 Mad 596{596).i5‘ 
(Vol 20) 1933 Rang 63(64)>F(Vol 21) 1934 Bang 192(193) 
^^»(Vol 12) 1925 Mad 1182 (1183) (Vol 14) 1927 Bom 
1 (3):51 Bom 67 (F B). (Overruling (Vol 13) 1926 Bom 
353 : 50 Bom 326.) 

[But see (Vol 1) 1914 All 336 (387).] 

[4] Order, whether on merits or for default, rejecting 
application for restoration is appealable. (Vol 16) 1929 
Pat 529 (530): 8 Pat 533»J. (Vol 14) 1927 Pat 240 (240, 
241) : 6 Pat 474 ^ (Vol 4) 1917 Cal 548 (549}4»(Vol 4) 
1917 Cal 558 (559)S<(Vol 11) 1924 Lah 281 (281)'5(Vol 
14) 1927 Lah 883 (884). 

[5] The* Appellate Court may in an appeal remand 
the application for enquiry. (1901) 23 All 220 (226) : 28 
Ind App 28 (P C) ^ (Vol 18) 1931 Mad 813 (817, 820) : 
55 Mad 223. 

[6] An appeal against an order rejecting an appli- 
cation to set aside ex parte final decree cannot be 
rejected on the ground that a final decree has been 
passed. (Vol 15) 1928 Cal 720 (721). 

[But see (Vol 12) 1925 Cal 790 (791).] 

, [7] In an appeal from an ex parte decree the Court 
can always consider whether an adjournment should 
not have been granted in the interests of justice. (Vol 
24) 1937 Mad 922 (927, 928), 

[8] Order dismissing an application for restoration of 
an application for setting aside ex parte decree dismissed 
for default is not appealable. (Vol 22) 1935 Mad 609 
(610) ; 58 Mad 814 (Vol 28) 1941 Mad 17 (17). 

[9] Order for execution for costs of application to 
set aside ex parte decree can be stayed pending appeal. 
(Vol 29) 1942 Pat 146 (148). 

[10] Appellate Court can question the validity of 
^bstituted service. (Vol 27) 1940 Oudh 81 (82, 83) : 15 
Luck 150. 

[11] An order under 0. 9, B. 13 by a revenue Court 
qnder the Madras Estates Land Act is appealable under 
O. 43. (Vol 30) 1943 Mad 656 (657). 

26. Revision [1] Revision will lie from an 

order setting aside an ex parte decree. (Vol 29) 1942 
Nag 78 (79) : I L E (1942) Nag 675® (Vol 12) 1925 
All 610 (611) : 48 All 175 (FB)® (Vol 20) 1933 Bang 
110 (111)® (Vol 2) 1915 Mad 492 (492)® (Vol 20) 1933 
Bang 156 (156)® (Vol 25) 1938 Sind 76 (78): 32 Sind 
Ii B 703® (Vol 26) 1939 Oudh 111 (112): 14 Luck 435 
(No illegality or irregularity committed by Court in 


setting it aside — No interference in revision.) 

[2] In the following cases where restoration was re- 
fused revision was held to lie : 

(a) Where the provisions of this rule were not com- 
plied with. (Vol 18) 1931 All 294 (302): 53 All 612 
(FB)®(Vol 12) 1925 Nag 356 (357) ® (1912) 22 Mad L 
Jour 409 (410)® (Vol 7) 1920 Pat 621 (622)® (Vol 14) 
1927 Mad 722 (724). (When decree against several de- 
fendants was set aside on application by some, without 
finding that decree was indivisible.) (1900) 4 Cal W N 
456 (458) (SB). (Do.) ® (1897) 25 Cal 155 (158) (Do.)® 
(Vol 23) 1936 Lah 243 (243.) 

[See however (1913) 17 Cal W N 142 (143)]. 

(b) Where in spite of the absence of proper service of 
summons, restoration is refused. (1909) 6 Ail L J 45(48). 

(c) Where Court refuses to exercise its jurisdiction. 
(Vol 12) 1925 All 267 (268, 270) : 47 All 140® (1901) 

8 Bom L E 567 (569). 

(d) Where decision is based upon an erroneous view 
of the law of limitation. (Vol 5) 1918 Lah 268(268). 

(e) Absence of finding as to sufficient cause. (Vol 27) 
1940 Oudh 405 (409): 16 Luck 79® (1931) 1931 Mad 
W N 239 (240)® (Vol 7) 1920 Pat 621 (622). 

[But see (Vol 28) 1941 Mad 114 (115). ((Vol 23) 1936 
Mad 524, relied on — 1931 Mad W N 239, not appioved.)] 

(f) Order passed without enquiry. (1906) 1906 Dpp 
Bur Bui C P C 42® (Vol 1) 1914 Cal 872 (873.) (Vol 
7) 1920) Oudh 220 (220): 23 Oudh Cas 104. (Ground 
taken by defendant not gone into, but disposal on 
ground not taken.) ® (Vol 14) 1927 Mad 507 (508.) 

[3] Revision does not lie when other remedies are 
available. (1928) 113 Ind Cas 409 (409) (M^)®(Vol 25} 
1988 Mad 217 (217)®{Vol 24) 1937 AU 691 (693, 694). 

[4] The High Court will not interfere with a finding 
of fact as to sufficient cause or otherwise. (1912) 34 All 
592 (594) ® (Vol 13) 1926 Pat 29 (30)®(Vol 11) 1924 
Pat 816 (816)®(Vol 24) 1937 All 691 (692)® (Vol 25) 
1938 Nag 370 (373). 

[5] Absence of record of finding as to presence of 
party by itself is no ground for revision. (Vol 28) 1941 
Mad 114 (115.) 

[6] Any of the conditions imposed by the Court in 
the exercise of its discretion will not be interfered with 
in revision. (Vol 13) 1926 All 142 (143): 48 All 199. 

[7] Where the party has acquiesced in the order of 
the trial Court by accepting costs, he cannot apply for 
a revision. (Vol 13) 1926 Lah 637 (637)®(1928) 110 
Ind Cas 528 (529) (Mad)® (Vol 14) 1927 Lah 55 (55, 
56)® (Vol 25) 1938 Mad 603 (604.) 

[See (Vol 23) 1936 Mad 49 (50). (But where the order 
setting aside the ex parte decree was without jurisdic- 
tion, the acceptance of the costs will not preclude the 
plaintiff from questioning the decree)]. 

[8] A dismissal of an application under this rule 
cannot be said to be a denial of the right of fair trial 
BO as to justify the interference of the High Court 
under S. 107 of the Government of India Act of 1915. 
(See now S. 224 of the Government of India Act of 
1935, under which the revisional powers of the High 
Court have been taken away.) (Vol 13) 1926 Pat 37. 
(38.) 

Order 9, Rule 14 — Note 1. 

[1] Buie 14 is imperative and an ex parte decree 
against the defendant cannot be set aside unless 
notice has been served on the plaintiff. (1913) 24 Mad 
L Jour 482 (482). (Oral notice to a pleader not appearing 
in the ease but in other proceedings connected witli 

IM. 61. 
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Provincial Amendments. 

CALCUTTA 

Cancel the -word “thereof*’ and substitute therefor the following words ; 

“together with a copy thereof (or concise statement as the case may be.)“ [3-2-1933.] 

Rxile 15— BOMBAY. 

Add the following as Enle 15 : 

“15. In the application of this Order to appeals, so far as may be, the word ‘plaintiff* shall be held to include 
an appellant, the word ‘defendant* a respondent, and the word ‘suit* an ‘appeal*/* [21-12-192TJ 

Rule 15— MADRAS. 

Add the following ; 

“15. (1) Rules 6, 13 and 14 shall apply mutatis mutandis bo those proceedings in execution falling within 
Setting aside ex parte Section 47 of the Code in which notice to the oppc^ite party is required under the 
orders %n execution, provisions of the Code, 

(2) Subject to the provisions of sub-rule (2) of Rule 13, an application under this rule shall be made within 
thirty days of the date of the order, or, where the notice was not duly served, of the date when the applicant has 
knowledge of the order/’ [e-S-lOSS.] 


OEDEE X. 

Examination of Parties by the Court 

1. At the first hearing of the suit the Court shall ascertain from each party or his pleader 
Mceriainment tohether “Whether he admits or denies such allegations of fact as are made in the 

allegations in pleadings plaint or written statement (if any) of the oppoate party and as are not 
are admitted or denied, expressly or hy necessary implication admitted or denied by the party 
against whom they are made. The Court shall record such admissions audi denials. 

[1882— S. 117 ; 1877— S. 114J 

2. At the first hearing of the suit, or at any subsequent hearing, any party appearing in person 
Oral examination of or present in Court, or any person able to answer any material questions 

party or companion of relating to the suit by whom such party or his pleader is accompanied, may 
be examined orally hy the Court ; apd the Court may> if it thinks fit, put in 
the course of such examination questions suggested by either party. 


[1882— S. 118 ; 1877— Ss. 118, 119 ; 1859— S. 125. ] 
O. 9 R. 14 (co7itd.) 

same decree is not su£dcieQt.)'£< (Yol 10) 1923 Rang 49 
(50) : 11 liow Bur Rul 394, (An order without notice is 
without jurisdiction). 

[2] The principle of representation cannot be urged 
against the definite provisions of this rule. (Yol 21) 
1934 Pat 396 (397). 

[3] The words “opposite party*’ do not include a person 
who has attached an ex parte decree. It is only the party 
on record that is entitled to notice before the decree is set 
aside. (1910) 20 Mad L Jour 524 (525)* (Yol 23) 1936 
All 410 (410, 411). (Person impleaded as defendant by 
reason of being subsequent purchaser of part of mort- 
gaged property is not opposite party). 

[4] ‘Opposite party* held meant the plaintiff who 
obtained ex parte decree against the defendants and did 
not include defendants besides the petitioner who were 
in the position of counter claimants in the partition suit. 
(Yol 14) 1927 Cal 692 (693) : 65 Cal 78, 

Order 9, Rule 15 — (Madras) 

[1] Buie 15 is not retrospective. (Yol 22) 1935 Mad 
685 (686)* (Yol 22) 1935 Mad 714 (715). 

Order 10, Rule 1 — Note 1. 

[1] The Court is bound to examine the parties, only 
when there Is no clear, express or implied denial of 
any statement of fact in the pleadings. But where a 
party puts in a written replication covering all state- 
ments of facts referred to in the written statement, Court 
need not examine the parties or their pleaders. (1926) 27 
Pun L R 136 (137). 

[2] Proper procedure to clear up any ground is under 
O. 10, R. 1. (Yol 16) 1929 Bom 413 (413), 

[3] Replication statements from parties filed without 


leave of Court as required by 0. &, R. 9, are no substi- 
tute for examination under 0. 10, (Yol 9) 1922 Oudh 30 
(31) : 24 Oudh Cas 348. 

[4] Failure to examine to ascertain real points in dis- 
pute justifies interference in revision. (Yol 11) 1924 Nag 
191 (195). 

[5] Admissions under O. 10, R. 1 are conclusive 
against the party making them hut is no evidence against 
the opposite party. (Yol 13) 1926 All 710 (710) ; 49 All 
219*(Yol 17) 1930 Lah ^47 (948) : 32 Cri L Jour 303. 

[6] Plaintiff can properly refuse to make admission 
about matters not directly involved in suit. (Yol 17) 
1930 Lah 229 (230). 

[7] All defendants confessing judgment — Joint state- 
ment is legal. (Yol 21) 1934 Lah 540 (541). 

Order 10,, Rule 2— Note 1. 

[1] Power under, is to* be used to obtain information 
on material questions and not for supemeding ordinary 
procedure at trial. (Yol 18) 1931 P 0 175 (176) (P 0) 
(Fact that judge thought it useful to have whole story 
at first from one party deeply implicated, does not 
justify deviation.) * (Yol 28) 1941 Sind 41 (45) : I L B 
(1941) Kar 146. 

[2] Person examined on behalf of the party — His 
statement is not necessarily binding on the party^ 
(Yol 13) 1926 All 411 (412). 

[3] Death of widow of last male-holder — Suit by 
plaintiffs for declaration that they were entitled to- last 
male-holder’s estate as next reversioners— -On date fixed 
for hearing, Court at once examining defendant and re* 
cording his admission as to plaintiffs* relation with last 
male-holder — Both parties closing case thereafter — Court 
granting declaration asked for — Procedure held illegal—- 
Plaintiffs held not entitled to decree unless they esta?' 
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Substance of examination The substance of the examination shall be reduced to writing 

to he written, jyy Judge, and shall form part of the record. 

[1882— S. 119 ; 1877— S. 119; 1859— S. 125.] 

[a] This rule is not applicable to the Chief Court of Oudh, see the Oudh Courts Act, 1925, (U. P. Act 4 [lY] of 

1925), a 16 (2). 

4. (ij Where the pleader of any party who appears by a pleader or any such person accom- 
Conseqii&nce of reficsal panying a pleader as is referred to in rule 2, refuses or is unable to 
or inability of pleader to answer any material question relating to the suit which the Court is of 
answer, opinion that the party whom he represents ought to answer, and is likely 

to be able to answer if interrogated in person, the Court may postpone the hearing of the suit to a 
future day and direct that such party shall appear in person on such day. 

( 2 ) If such party fails without lawful excuse to appear in person on the day so appointed, the 
Court may pronounce judgment against him, or make such order in^ relation to the suit as it 
thinks fit. 

[ 1882— S. 120 ; 1877— S. 120 ; 1859— S. 127. See 0. 5, E. 3. ] 


ORDEB XI. 

“The provisions in the Code as to discovery are based on the rules of English procedure, in force at the time 
when it was passed. Since then the English procedure has been amended and is now contained in O. XXXI. 
. This order has in eSect been adopted in the rules regulating the procedure on the. original side of the High 
Courts of Calcutta and Bombay and has, it is believed, been found to work satisfactorily in practice. On the 
other hand,^ in mufassil Courts little use has yet been made of the machinery of discovery, and the Committee 
therefore think the rules of the Calcutta and Bombay High Courts on their original sides may be safely ad- 
opted without risk of disturbing a procedure with which the mufassil Courts have become familiarised. This will 
secure uniformity of practice and also the advantage of the commentary on the rules prescribed by the English 
decision.”— S. 0. R. 

Discovery and Inspection 


1 . In any suit the plaintiff or defendant by leave of the Court may deliver interrogatories 
Discovery hy in writing for the examination of the opposite parties or any one or more of such 
interrogatories, parties, and such interrogatories when delivered shall have a note at the foot 
thereof stating which of such interrogatories each of such persons is required to answer : Provided 
that no party shall deliver more than one set of interrogatories to the same party without an 


0. 10 R. 2 (contd.) 

Wished by evidence their reversionary title, (Vol 28) 
1941 Sind 41 (46, 46) ; I L E (1941) Ear 146. 

[4] Order 10, B. 2 cannot be used to enable counsel 
to evade a clear direction of the Court, (Vol 24) 1937 
Nag 268 (269) : I L E (1937) Nag 519. 

Order 10, Rule 4 — Note 1. 

[1] The intention of 0. 10, E. 4 seems to be not only 
to enable the Court to get obscure points cleared up by 
obtaining information from either of the parties but also, 
if possible, to get admissions of the parties so as to narrow 
down issues. (1903) 5 Bom L B 687 (688). 

[2] Court’s powers under 0. 10, R. 4 are discretionary. 
(1903) 5 Bom L R 687 (688). 

[3] Personal appearance of plaintiS can be compelled 
only under 0. 5, R. 3 and 0. 10, E. 4, (Yol 19) 1932 
Nag 135 (136) : 28 Nag L R 146. 

[4] The parties to suits should not be required to 
attend the Court under 0. 10, R. 4, unless questions 
material to the case which are to be answered have first 
been put to their pleaders and they have been unable or 
have refused to answer them, (Vol 5) 1918 Oudh 429 
(429) : 21 Oudh Cas 252. 

[5] Even under 0. 10, B. 4 pardanashin lady cannot 
be compelled to attend Court. (Vol 20) 1933 All 551 
(553) ; 55 All 666® (1926) 24 Mad L W 757 (758). 

[6] Pleader or agent not refusing or unable to answer 
material questions — Court cannot order personal atten- 
dance — Such order in absence of inability or refusal is 
irregular and can be rectified under S.151 and 0. 47,B. 1. 
(Vol 20) 1933 AU 517 (518, 519). 

[7] Plaintiff directed to appear under O. 10, E, 4 and 
case adjourned — On his non-appearance case dismissed 


under 0. 10, B. i^^Held proper order was under 0. 17, 
R. 2 read with O. 9, R. 8— Also held order under O. 10, 
B. 4 must he held to be one under O. 9, R. 8, (Vol 4) 
1917 All 136 (137, 138)® (Vol 19) 1932 All 595 (596). 

^ [But see (Yol 8) 1921 Mad 417 (418), (Order 9 does 
not apply to 0. 10, R. 4 which is self-contained.)] 

[8] Several adjournments given for appearance — 
Warning to pleader and agent that action would be taken 
under O. 10, R. 4 (2) — Non-appearance by party and 
neither pleader nor agent undertaking to answer ques- 
tions — Disposal of suit under 0. 10, B. 4 (2), is proper 
though no questions were put to pleader or agent, 
(Vol 20) 1933 Lah 922 (924). 

[9] An order by a Judge to the defendants to appear 
in person is an order under 0. 10, R. 4 and is appeala- 
ble under 0. 43, R. 1. (1909) 6 All L Jour 340 (342). 

[10] Order against one of several parties not amounting 
to jud^ent— No appeal lies against it. (Yol 4) 1917 All 
300 (300) : 39 All 450., 

ORDER 11, RULE 1-SYNOPSIS. 

1. Scope of the rule. 

2. Interrogatories on questions of law. 

3. ^‘Opposite party.” 

4. Leave of Court. 

5. Probate proceedings. 

6. Revision. 

1. Scope of the rule [1] 'A party may deliver 

interrogatories in order to ascertain nature of his op- 
ponent’s case, or to support his own case, in order to 
narrow the points in issue, or to avoid proving admitted 
facts. But interrogatories cannot be directed to prove 
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order for that purpose : Provided also that interrogatories which do not relate to any matters in 
question in the suit shall be deemed irrelevant, notwithstanding that they might be admissible on 
the oral cross-examination of a witness. ^ 

[1882—8. 121 ; See 8. 30 ; E. 8. C., O. 31 E. 1.] 

2. On an application for leave to deliver interrogatories, the particular interrogatories pro- 
Farticular mterroga- posed to be delivered shall be submitted to the Court. In deciding upon 

tories to he siihiintted, such application, the Court shall take into account any offer, which may 
be made by the party sought to be interrogated to deliver particulars, or to make admissions, or 
to produce documents relating to the matters in question, or any of them, and leave shall be given 
as to such only of the interrogatories submitted as the Court shall consider necessary either for 
disposing fairly of the suit or for saving costs. 

[B. 8. C., 0. 31, R* 2.] 

3. In adjusting the costs of the suit inquiry shall at the instance of any party be made into 
Costs of interrogatories, the propriety of exhibiting such interrogatories, and if it is the opinion 

of the taxing officer or of the Court, either wdth or without an application for inquiry, that such 
interrogatories have been exhibited unreasonably, vexatiously, or at improper length, the costs 
occasioned by the said interrogatories and the answers thereto shall be paid in any event by the 
party in fault. 

[1882-8. 123; B. 8. C., 0. 31, B. 3.] 

4. Interrogatories Shall be in Form No. 2 in Appendix C, with such variations as circum- 
Form of interrogatories, stances may require. 

[R. 8: 0., 0. 31, B. 4.] 

5 . Where any party to a suit is a corporation or a body of persons, whether incorporated or 
Corporations, not, empowered by law to sue or be sued, whether in its own name or in the name 

of any officer or other person, any opposite party may apply for an order allowing him to deliver 
interrogatories to any member or officer of such corporation or body, and an order may be made 
accordingly. 

[1882-8. 124; B. 8. C,, 0. 31, B. 5.] 

O. 11 R. 1 (conid.) 

contents of documents held to be inadmissible in evi- 
dence. (Vol 21) 1934 Nag 181 (182). 

[2] Interrogatories can be administered in same 
manner as in England or even for discovering the 
nature of the opponent’s ease. (Vol 1) 1914 Cal 767 
(767) : 41 Cal 6. 

[See however the following oases decided under the 
Code of 1882 which held that interrogatories could not 
be administered for the purpose of discovering the 
nature of the opponent’s case : (1896) 23 Cal 117 (124)© 

(1890) 17 Cal 840 (848). 

[3] Interrogatories for discovering other party’s evi- 
dence cannot be allowed, (Vol 20) 1933 Cal 151 (163). 

[4] 8uit on promissory note — Plea of want of consi- 
deration — Application by defendant without letting in 
evidence to issue interrogatories to plaintifi must be dis- 
missed. (Vol 20) 1933 Mad 298 (299). 

2. Interrogatories on questions of law. — [1] An 
interrogatory as to opinion of a party on what is really a 
question of law is not admissible. (1896) 23 Cal 117 
(124). 

3. ‘‘Opposite party.” — [1] Interrogatories must 
not be administered to persons supporting the party ad- 
ministering them, (Vol 8) 1921 Mad 381 (381). 

[2] The words “any party” and “any other party” in 
B. 12 contemplate opposite parties within the meaning of 
0. 11, R 1. Consequently before a> defendant can claim 
an order for discovery against co-defendant, there must 
be an issue raised between the defendants at that stage. 

(Vol 19) 1932 Cal 72 (72, 73) : 58 Cal 1091. 

[3] Plaintiff’s father died during his minority and 
third defendant obtained letters of administration — 

Shortly after plaintiff became major — He and third defen- 
dant executed mortgages for alleged debts of deceased 


in favour of defendants 1 and 2 — Plaintiff sought to set 
aside those mortgages — Plaintiff stated that he received 
no money from defendants 1 and 2 and third defen- 
dant was not paid anything in his presence— The Court 
holding third defendant as a “party opposite” allowed 
inspection against him on the application of two other 
co-defendants. (1893) 17 Bom 384 (389). 

4. Leave of Court. — [1] It is duty of Court to 
determine whether to grant leave to interrogate, hut not 
to determine at that stage what questions, the party 
should be compelled to answer. (1880) 5 Cal 707 (709). 

[2] If an ex parte order is made giving leave to in- 
terrogate the other party has a right to get the order set 
aside, if improper. (1880) 6 Cal 707 (710). 

5. Probate proceedings. — [1] Order 11 of the 
Code applies to proceedings in probate and a Court can 
on submission of interrogatories direct an enquiry. (Vol 
3) 1916 Cal 963 (953) : 43 Cal 300. 

6. Revison. — [1] Refusal to issue interrogatories 
for examination of witnesses is no ground for revision. 
(Vol 10) 1923 Lah 282 (283). 

[2] Order declining to re-issue interrogatories— High 
Court cannot interfere under 8, 44, Punjab Courts Act, 
but can do so under S. 107, Government of India Act, 
(1919). (Vol 24) 1937 Lah 28 (28). 

Order 11, Rule 2 — . Note 1. 

1. Scope of the rule. — [1] Order 11 B, 2 does 
not apply to an order for production. (Vol 11) 1924 Mad 
682 (683). 

[2] Interrogatories aimed at discovering nature of 
evidence should be disallowed — Inspection of documents 
can be obtained but not their particulars by way of inter- 
rogatories. (Vol 4) 1917 Cal 658 (658). 

[3] Documents held inadmissible — Interrogatories 
to prove contents— Procedure is bad. (Vol 21) 1934 Nag 
181 (182). 




[ 0. 11 Hr. 6-13 ] 


[THE CODE OP] CIVID PBOOEDUBE, 1908 


6 . Any objection to answering any interrogatory on the ground that it is scandalous or irrele- 
Objechons to mtetro- vant or not exhibited bona, fide for the purpose of the suit, or that the 

gatones by answer, matters inquired into are not sufficiently material at that stage, or on any 

other ground, may be taken in the affidavit in answer. 

[1882 -S. 125; 1877—8. 125; R. S. C., O. 31, R. 6.] 

7. Any interrogatories may be set aside on the ground that they have been exhibited un- 
Setting aside and striLing reasonably or vexatiously, or struck out on the ground that they are 

out interrogatories, prolix, oppressive, unnecessary or scandalous ; and any application for 

this purpose may be made within seven days after service of the interrogatories. 

[R. 8. C., 0. 31, R, 7. (Annulled in 1917).] 

8. Interrogatories shall be answered by affidavit to be filed within ten days, or within such 
Affidavit in answer, filing, other time as the Court may allow. 

[1882—8. 126; 1877—8. 126; R. 8. C., 0. 31, R. 8. See R. 9 below.] 


Form of affidavit 9. An affidavit in answer to interrogatories shall be in Form No. 3 in 
in answer. Appendix o, with such variations as circumstances may require. 

[R. S. 0., O. 31, R. 9.] / 

No exception to 10. No exceptions shall be taken to any affidavit in answer, but the suffi- 
be taken, ciency or otherwise of any such affidavit objected to as insufficient shall be 

determined by the Court. 

\Cf, R. 8. C., 0. 31, R. 10. (Annulled in 1917).] 


11, Where any person interrogated omits to answer, or answers insufficiently, the party m- 
Order to anstcer or terrogating may apply to the Court for an order requiring him to answer, 
answer fiorther. Or to answer further, as the case may be. And an order may be made requir- 
ing him to answer or answer further, either by affidavit 'or by viva voce examination, as the Coiirt 
may direct. 

[1882—8. 127; 1877— 8. 127; R. 8. C., 0. 31, R. 11.] 


12. Any party may,, without filing any affidavit, api^ly to the Court for an order directing 
Application for dis~ any other party to any suit to make discovery on oath of the documents 

cavery of documents, which are or have been in his possession or power, relating to any matter in 
question therein. On the hearing of such application the Court may either refuse or adjourn the 
same, if satisfied that such discovery is not necessary, or not necessary at that stage of the suit^ 
or make such order, either generally or limited to certain classes of documents, as may, in its 
discretion, ’-be thought fit : Provided that discovery shall not be ordered when and so far as the Court 
shall be of opinion that it is not necessary either for disposing fairly of the suit or for saving costs, 
[1882—8. 129, para. 1; 1877—8. 129; R. 8. C., O. 31, B. 12.] 

13. The affidavit to be made by a party against whom such order as is mentioned in the last 
Affidavit of documents, preceding rule has been made, shall specify which (if any) of the docu- 


ORDER 11, RULE 6 — SYNOPSIS 

1. Scope of the rule, 

2. Objection to answering interrogatories. 

1. Scope of the rule. ^ — [1] An objection to the 
relevancy of interrogatories 'must be adjudicated upon 
by the Court. (Vol 5) 1918 All 303 (304, 305). (Court must 
decide the question before requiring party to answer or 
refuse.) 

2. Objection to answering interrogatories. — 
^[1] Assesses can refuse to answer interrogatories on 
statements made in income-tax proceedings. (Vol 21) 
1934 Nag 181 (182). 

[2] Defendant calling upon the plaintiff to answer an 
interrogatory as to how he estimated the amount of 
damages claimed — Held, plaintifi was not bound to 
answer as the interrogatory was premature and would 
cause the plaintiff to disclose his evidence. (1887) 14 Cal 
703 (706). 

[3] Objection as to prayer for discovery not taken in 
grounds of appeal in lower Appellate Court — It cannot 
be taken in second appeal, (Vol 20) 1933 Cal 865 (870). 

Order 11 Rule 7 — Note 1. 

1. Setting aside or striking out interrogatories. 
— [1] If the interrogatories are scandalous the Court 
may interfere at any stage. (188Q) 5 Cal 707 (710). 


[2] Interrogatories objected to as irrelevant — Court 
must decide the question before requiring party to 
answer or refuse. (Vol 5) 1918 All 303 (304, 305). 

[3] Order disallowing interrogatories is not appealable 
— No revision lies —It can be challenged in appeal on 
final decision. (Vol 7)1920 Sind 1(1, 5): 14 Sind £ R 28. 

Order 11, Rule 8 — Note 1 

1. Affidavit in answer through agent [1] 

Party ordered to answer interrogatories — No special 
direction to answer personally — Party can answer 
through recognized agent — Agent can swear affidavit. 
(Vol 28) 1941 Nag 205 (206) : I L R (1942) Nag 258. 

Order 11, Rule 11 — Note 1 
1. Scope of the rule.— [1] The party interrogated 
might omit to answer the interrogatories to which he 
objects, at his* peril. Then the interrogating party can 
apply to the Court requiring the other party to answer, 
or answer further either by affidavit or by viva voce 
examination. The more cautious course is to file an 
affidavit stating in it his objections. (1880)5 Cal 707(710). 

[2] Order under E. 11 to make sufficient answers — - 
Revision lies. (Vol 21) 1934 Nag 181 (182). 

ORDER 11, RULES 12-13— SYNOPSIH 
1. Scope of the rules. 

' 2. Professional or legal privilege. 
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ments therein mentioned he objects to produce, and it shall be in Form No. 5 in Appendix G, with 
such variations as circumstances may require. 

[1882— S. 129, para. 2; E. S. C., 0. 31, E. 13.] ^ 


O. 11 Rr. 12-13 (contd.) 

3. Documents relating solely to the case of the 
party producing them. 

4. Documents incriminating party. 

5. Production of public official documents. 

6. Who may file affidavit:' 

7. “Opposite party.” 

8. Corporation. 

9. Affidavit of documents, if conclusive — Further 
affidavit. 

10. Effect of non-disclosure of documents. 

1. Scope of the rules. — [1] The object of pro- 
cedure under rules 12 and 13 is two fold: first to secure 
that all material documents are disclosed by putting the 
party upon oath; and secondly to put an end to a pro- 
tracted inquiry as to the material documents actually in 
possession or under the control of the party. (Vol 7) 1920 
Pat 131 (135) : 5 Pat L Jour 550. 

i [2] Bight to obtain discovery is not limited to those 
documents which may be held to be admissible in evi- 
dence when suit is ultimately tried. (Vol 27) 1940 Cal 
331 (383) : I L B (1940) 1 Cal 604. 

[3] Affidavit of documents does not protect the 
party from an obligation to give inspection of other docu- 
ments that may be proved to be in his possession, 
(1911) 38 Cal 428 (430, 431). 

[4] Decision of ease depending upon documentary 
evidence — In absence of application by parties under 
0. 11, B. 12, for discovery of documents Judge should 
himself make order to that effect under S. 30. (Vol 27) 
1940 Cal 331 (332) : I L R (1940) 1 Cal 504. 

2. Professional or legal privilege. — [I] Affidavit 
not showing that documents were written for the purpose 
of being communicated to solicitor — No privilege can 
be claimed regarding them. (1885) 11 Cal 655 (658). 

[2] Privilege claimed with reference to correspondence 
— Affidavit must show that every letter therein and 
not merely the correspondence in general contains in- 
structions or confidential communications to the at- 
torney regarding conduct of suit. (1886) 12 Oal 265 
(266). 

[3] Doeuments containing the purport of interviews 
with and of advice received from solicitors and counsel 
as to position with regard to the claim and the steps to 
be taken therefor are privileged; it is immaterial that 
such communications pass from agent to principal and 
vice versa, before or after communication with solici- 
tors, However, the affidavit should discriminate between 
contents of different letters. (1891) 15 Bom 7 (10). 

[4] No privilege can be claimed for statements in 
documents made by servants of a party. (Vol 14) 1927 
Bom 367 (376). 

3. Documents relating solely to the case of 
the parly producing them. — [1] Order for discovery 
can be refused against defendant on ground that it may 
compel him to produce document relating solely to his 
title; but if such document has some bearing in support 
of plaintiff ^s claim, order for discovery can be refused. 
(Vol 27) 1940 Cal 331 (333) : I L B (1940) 1 Cal 604. 

[2] Discovery of title deeds cannot be ordered on 
mere fishing application — When application is well 
founded presumption arises from non-production, (Vol 
18) 1931 Pat 426 (428) : 10 Pat 630. 

4 . Documents incriminating party. — [1] The 
objection by the person called on 'to make an affidavit 
of documents that the disclosure may tend to incri- 
minate him cannot be %ken in summons for discovery 


but that objection can only be taken in affidavit in- 
answer. (1897) 2 Q B 124 (132, 133, 134) 

5. Production of public official documents. — 

[1] State-papers — Privilege is founded upon concern 
for public interest, State-policy or security and is to be 
exercised no further — Fact that production of document 
might prejudice the Crown’s case or assist that of the 
other side does not justify claim for privilege, (Vol 18) 

1931 P 0 254 (257, 258) (P C). 

6. Who may file affidavit [1] When there 

are several plaintiffs all of them must join in the affi- 
davit for discovery of documents unless some specific 
reasons are shown to the contrary. (1891) 15 Bom 7 (9). 
(Residence in England is not a sufficient reason.) 

[2] Court may allow affidavit to be filed by agent of 
party — Discretion of Court must be exercised with 
special reference to facts of each ease. (Vol 21) 1934 
Pat 693 (694). 

[3] Discovery of documents — It is attorney’s duty 
to ascertain from client documents in latter’s possession 

— When further documents are found to be in client’s 
possession attorney must disclose these to opponents 
and allow inspection by them. (Vol 8) 1921 Cal 267 
(269). 

7. “Opposite party.” — [1] Words “any party” and 
“any other party” contemplate opposite parties. (Vol 19) 

1932 Oal 72 (72, 73) : 58 Cal 1091. 

[2] Administration suit — Defendants inter se are not 
opposite parties without issues between them. (Vol 19) 
1932 Oal 72 (73) : 58 Oal 1091. 

[3] Father of plaintiff dying during his minority— 
The third defendant executed mortgages in favour of 
defendants 1 and 2 on behalf of himself and the minor 
for the alleged debts of his father — On attaining majo- 
rity the minor sued to set aside these mortgages. 
Held, the third defendant was “opposite party” and 
defendants 1 and 2 could obtain an order for discovery 
of documents in his possession. (1893) 17 Bom 384 
(387, 388). 

8. Corporation. — [1] Discovery under R. 12 can be 
made even in cases against corporate bodies. (Vol 9) 
1922 All 1 (5) : 44 All 202. 

9. Affidavit of documents, if conclusive — Fur- 
ther affidavit. — [1] Affidavit of documents required 
from the party under R. 12 or B. 13 is in the ordinary 
circumstances to be taken "as conclusive on the question 
of what documents are in his possession or power. 
(Vol 7) 1920 Pat 131 (135) : 5 Pat L Jour 5606E‘(1893) 
17 Bom 384 (388). (Mere suspicion about the truth of 
the statement as to documents is not enough to negative 
the conelusiveness.) 

[2] Affidavit of documents — No evidence to contra- 
dict or cross-examination is to be allowed. (Vol 31) 
1944 Lab 209 (213, 214). 

10, Effect of non-disclosure of documents. — 
[1] Procedure under O. 11, Br. 12 and 13 not followed 

— No adverse inference can be drawn against party 
from non-production of his account books. (Vol 29) 
1942 All 242 (247) : I L R (1942) All 247. (Following 
(Vol 2) 1915 PC 96 : 37 All 557 : 42 Ind App 202 
(PO).) 

[2] Order for dieovery against a party — Party alleging 
that the documents have^^erished or been^destroyed— In 
the absence of evidence of diligent search for them the 
presumption is that the documents if produced will be 
unfavourable to the party. (Vol 4) 1917 P 0 1 (4) (PC), ' 
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ii» It shall be la\7M for the Court, at any time during the pendency of any suit, to order 
Production of the production by any party thereto, upon oath, of such of the documents in his 
documents. possession or poiver, relating to any matter in question in such suit, as the Court 
shall think right; and the Court may deal with such documents, when produced, in such manner as 
shall appear just. 

[1882— S. 130; 1877— S. 130; E. S. 0., 0. 31, E. 14.] 

15. Every party to a suit shall be entitled at any time to give notice to any other party, in 
Inspection of docu- whose pleadings or affidavits reference is made to any document, to 
vie7its 7'ef erred to in produce such document for the inspection of the party giving such notice, 
P eac 'ings oraffi avits. pleader, and to permit him or them to take copies thereof ; and 

any party not complying with such notice shall not afterwards be at liberty to put any such docu- 
ment in evidence on his behalf in such suit unless he shall satisfy the Court that such document 
relates only to his own title, he being a defendant to the suit, or that he had some other cause or 
escuse which the Court shall deem sufficient for not complying with such notice, in which case the 
Court may allow the same to be put in evidence on such terms as to costs and otherwise as the Court 
shall think fit. 


[1882— S. 131; 1877— S. 131; E. S. C., 0. 31 E. 15, 
ORDEE 11, RULE 14 — SYNOPSIS. 

1. Scope of the Rule. 

t, ‘‘Possession or power.” 

3. Relating to any matter in question in suit. 

4. Revision. 

1. Scope of the Rule. — [1] Order 11, Eule 14 
refers to further orders on production, such as inspection. 
(Vol 11) 1924 Mad 582 (683). 

[2] Production of documents — Order for, must 
follow one under 0. 11, E. 12. (Vol 10) 1923 Pat 337 
<338). 

[3] Inspection of documents should not be allowed 
to party who has not established his right thereto nor 
at a stage at whieh the exercise of that right is not 
proved to be legitimate. (Vol 11) 1924 Mad 846 (846, 
847) ; 47 Mad 934. 

[4] Order under E. 14 oan be made before issues are 
framed. (1909) 10 Oal h Jour 407 (411). 

[5] No order will be made under E. 14 against party 
unless he has direotly or indirectly admitted the docu- 
ment to be in Lis possession or power. (Vol 7) 1920 Pat 
131 (135) ; 5 Pat 550. 

[6] Court should not delegate to a Commissioner the 
exercise of the power which it possesses under E. 14. 
(1909) 10 Cal L Jour 407 (412), 

[7] Order for discovery — Documents produced are 
not exhibits of party producing them but of party at 
whose instance order was passed, (Vol 8) 1921 Lah 328 
(330). 

[8] Document produced in compliance with order for 
discovery if not properly proved is not piece of evidence 
in Court. (Vol 8) 1921 Lah 328 (330). 

[9] Order for production must relate to documents 
an existence — ^Party cannot be asked to apply for and 
produce certified copies -of income-tax returns. (Vol 28) 
(1941) Mad 709 (709, 710) : I L B (1941) Mad 716. 

[10] Suit for aceounts — Court has no jurisdiction 
under E. 14 to cal upon defendant to show in detail 
the extent of his income, how it was realised and how 
spent. (1912) 14 Ind Oas 51 (52) (Cal). 

[11] Suit by husband for restitution of conjugal 
rights relying upon correspondence between parties — 
Husband elaimimg privilege for some time “but promis- 
ing to produce it thereafter— Husband is entitled to no 
such privilege, and must produce it in time. (Vol 24) 
1937 Sind 97 (97, 98). 


See B. 16.] 

2. “Possession or power.*’ — [1] Court trying 
suit in whieh Secretary of State represented by Collec- 
tor is party is not justified by terms of 0. 11, E. 14 in 
requiring Collector to produce certain old paimash re- 
gisters in original on ground that he is agent of Secre- 
tary of State — Collector cannot be deemed to be agent 
of Secretary of State for all purposes. (Vol 26) 1939 
Mad 52 (52, 53). 

3. Relating to any matter in question in suit. — 

[1] Order under E. 14 is limited only to such docu- 
ments as relate to matters in question in suit. Hence 
Court must, before making order, determine for that 
purpose what are the matters in dispute. (1909) 10 Cai 
L Jour 407 (410, 411)»® (1896) 23 Cal 117 (125)® 
(1912) 14 Ind Cas 51 (52) (Cal). 

[2] Suit on a pronote — Promisor putting in no 
defence — Promisee under this rule cannot be ordered 
to produce documents in the suit — Until it is known 
what the promisor’s defence is and what the points in 
issue will be, it is impossible for Court to decide the 
matters in question in the suit. (Vol 24) 1937 Nag 186 
(136, 137) : I L E (1937) Nag 266. 

[3] Party cannot be asked to apply for and produce 
certified copies of income-tax returns as such returns 
are confidential documents under S. 54, Income-tax 
Act. (Vol 28) 1941 Mad 709 (709, 710) : I L B (1941) 
Mad 716® (Vol 25) 1938 Bang 276 (277). 

4. Revision. — [1] An order refusing to direct 
the production of documents is not revisable. (1886) 9 
Mad 256 (257). 

[2] Order for production of documents made without 
jurisdiction or under circumstances causing injury to 
one of the parties — High Court has power to set matters 
right under S. 15 of Statute 24 & 25 Viet., Ch. 104. 
(1909) 10 Cal L Jour 407 (413). 

ORDER 11, RULE 15 SYNOPSIS. 

1. Scope of the Rule. 

2. “At any time.” 

3. Documents referred to in the pleadings or 

affidavits. 

4. Copies of documents produced, if can be taken. 

1. Scope of the Rule. — [1] The object of Eules 

15, 17 and 18 is that a party is not to have accounts 
sprung on him at any time, the contents of which he 
had no opportunity to acquaint himself beforehand. 
Kule 18 is not a pre-requisite to R. 15. (Vol 22) 1935 
Mad 234 (235). 

[2] It is good cause for non-produotion of document 
that the document is not in the possession or power of 
the person called upon to produce it. (Vol 7) 1920 Pat 
131 (135) : 5 Pat L Jour 550. 
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16. Notice to any party to produce any documents referred to in his pleading or affidavits 
Nohce to produce, shall he in Form No. 7 in Appendix 0, with such variations as circumstances 

may require. 

[E. S. C., 0. 31 R. 16. See E. 15.] 

17. The party to whom such notice is given shall, within ten days from the receipt of such 
T^me for inspection when notice, deliver to the party giving the same a notice stating a time 

notice given. within three days from the delivery thereof at which the documents, or 

such of them as he does not object to produce, may be inspected at the office of his pleader, or in 
the case of bankers’ books or other books of account or books in constant use for the purposes 
of any trade or business, at their usual place of custody, and stating which (if any) of the documents 
he objects to produce, and on what ground. Such notice .shall be in Form No. 8 in Appendix c, 
with such variations as circumstances may require. 

[1882-S. 1S2. E. S. C., 0. 31, R. 17.] 

18. (l) Where the party served with notice under rule 15 omits to give such notice of a 
Order for inspection. time for inspection or objects to give inspection, or offers inspection elsewhere 

than at the office of his pleader, the Court may, on the application of the party desiring it, make 
an order for inspection in such place and in such manner as it may think fit : Provided that the 
order shall not be made when and so far as the Court shall be of opinion that it is not necessary 
either for disposing fairly of the suit or for saving costs. 

( 2 ) Any application to inspect documents, except such as are referred to in the pleadings, 
particulars or affidavits of the party against whom the application is made or disclosed in his 
affidavit of documents, shall be founded upon an affidavit showing of what documents inspection 
is sought, that the party applying is entitled to inspect them, and that they are in the possession 
or power of the other party. The Court shall not make such order for inspection of such documents 
when and so far as the Court shall be of opinion that it is not necessary either for disposing fairly 
of the suit or for saving costs. 

[1882— Ss. 133, 134 ; 1877— Ss. 133, 134 ; R. S. 0., 0 31, R. 18.] 


0. 11 R. 15 (contd.) 

[3] Plaintiff can inspect documents filed by the 
defendant material to the case, though enclosed in a 
sealed cover and defendant prays that they may be 
kept in the said sealed cover for the time being. (1911) 
1911 Pun L R No. 256, p. 951 (954), 

[4] Suit on pro-note — Reference in plaint to certain 
account books proving transaction between parties — 
Notice by defendant to produce account books for in- 
spection — Books necessary every day is not sufficient rea- 
son for not giving inspection. (Y ol 22)1935 Mad 234(235). 

[5] Suit to recover moveables — Plaintiff is not entitled 
to obtain search warrant from Court to recover papers 
from defendant’s house and choose such out of them as 
may prove his case. (Vol 32) 1945 All 363 (367). 

2. “At any time.” — [1] Document referred to in 
plaint or affidavit — Notice to inspect can be given even 
before filing written statement— Documents relating to 
matter in question but not referred to in pleadings — 
Inspection cannot be insisted prior to written statement. 
(Vol 31) 1944 Pat 177 (178) : 22 Pat 644. 

[2] Whether a party proceeds under 0. 11, R. 15 or 
under 0. 11, R. 18 (2) he must act promptly and delay 
in itself may be a good ground for refusing to grant 
time for the filing of written statement until after the 
inspection has been made. (Vol 25) 1938 Nag 239 (241): 
I L R (1940) Nag 331. 

3. Documents referred to in the pleadings or 
affidavits.— [1] Documents sued upon and documents 
relied upon— Inspection of latter cannot be claimed by 
defendant before he files his written statement. (Vol 7) 
1920 Cal 416 (416)5^ (Vol 25) 1938 Nag 239 (240) : 
I L R (1940) Nag .331, {Inspection may be allowed in 
exceptional cases — But then procedure in 0.11, R.18(2) 
must be observed.) 

[2] Documents referred to in pleadings but not 
material— Inspection cannot be claimed by defendants. 
(Vol 10) 1923 Bom 73 (73, 74) : 46 Bom 866. 


[3] Documents mentioned in list under 0. 7, R.14(2) 
— Documents referred to in plaint and forming mate- 
rial facts upon which plaintifi’s claim was based — 
Inspection of documents held should be allowed. (Vol 30) 
1943 Lah 207 (208). (List of documents is part of plaint.) 
^ (Vol 18) 1931 Mad 825 (826). (Do.) 

[But see (Vol 7) 1920 Cal 416 (416)«« (Vol 26) 1938 
Nag 239 (241) : I L R (1940) Nag 331. (Defendant^ 
unless he proceeds under 0. 11, R. 18 (2), cannot insist 
to inspect them before filing written statement.)] 

. 4. Copies of documents produced, if can be 
taken. — [1] Inspection of documents — Verhatim 
copies of documents may be taken — •'Costs of inspection 
to be borne by the party inspecting though under 
exceptional circumstances such costs may be made costs 
in the cause. (1909) 13. Bom L R 402 (404, 405)6& (1909) 
10 Cal L Jour 407 (413). (For obtaining copies party 
must apply to Court for directions.) 

Order 11, Rule 17 — Note 1. 

1. Usual place of custody. — [1] In suit insti- 
tuted in Bombay for breach of contract to give cotton 
in defendant’s mill at Broach, plaintiff applied for in- 
spection of defendant’s account books in Bombay — 
Defendant offered to give inspection at Broach — HeZd, 
that latter place was the place where the books were 
kept and was the proper place for inspection. (1880- 
1881) 5 Bom 467 (469). 

ORDER 11, RULE 18 — SYNOPSIS 

1. Scope of the Rule. 

2. Discretion of Court. 

3. Convenient place of inspection. 

1. Scope of the Rule. — [1] One party alleging 
that other party has documents in his possession rela^ 
tive to matters in suit but disclosed by his affidavit— 
Party should proceed under this rule and not by way of 
interrogatories. (1896) 23 Cal 118 (125). 

[2] Documents referred to in pleadings but nc^, 
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19, ( 1 ) Where inspection of any business books is applied for, the Court may, if it thinks fit, 
Verified copies. instead of ordering inspection of the original books, order a copy of any entries 

therein to be furnished and verified by the affidavit of some person who has examined the copy 
wuth the original entries, and such affidavit shall state whether or not there are in the original 
book any and what erasures, interlineations or alterations : Provided that, notwithstanding that 
such copy has been supplied, the Court may order inspection of the book from which the copy 
w^as made. 

( 2 ) Where on an ai^plication for an order for inspection privilege is claimed for any document, 
it shall be lawful for the Court to inspect the document for the purpose of deciding as to the 
validity of the claim of privilege. 

( 3 ) The Court may, on the application of any party to a suit at any time, and whether an 
affidavit of documents shall or shall not have already been ordered or made, make an order 
requiring any other party to state by affidavit whether any one or more specific documents, to be 
specified in the application, is or are, or has or have at any time been, in his possession or power; 
and, if not then in his possession, when he parted with the same and what has become thereof. 
Such application shall be made on an affidavit stating that in the belief of the deponent the party 
against whom the application is made has, or has at some time had , in his possession or power 
the document or documents specified in the application, and that they relate to the matters in 
question in the suit, or to some of them. 

[E. S. C., O. 31, R. 19A.] 

20. Where the party from whom discovery of any kind or inspection is sought objects to the 
Preinatiire discovery, same, or any part thereof, the Court may, if satisfied that the right to the 

discovery or inspection sought depends on the determination of any issue or question in dispute 
in the suit, or that for any other reason it is desirable that any issue or question in dispute in the 
suit should be determined before deciding upon the right to the discovery or inspection, order 
that such issue or question be determined first, and reserve the question as to the discovery or 
inspection. 

[1882-~S. 135 ; 1877^8. 135 ; R. S. C., 0. 31, R. 20.] 


O. IX R. 18 (cofitd.) 

material — Inspection cannot be claimed by defendants 
(Vol 10) 1923 Bom 73 (73, 74) : 56 Bom 866. 

[3] No party is entitled to inspection of documents 
not referred to in pleadings or aASdavits without order 
under R. 18 (2). (1912) 14 Ind Gas 51 (62) (Cal) © 
(Vol 18) 1931 All 221 (222) : 53 All 442. (If Court is 
satisfied as to relevancy, affidavit is not necessary — . 
Want of affidavit cannot invalidate order requiring 
defendant to produce document,)8& (1887) 14 Cal 768 
(777). (Application under B. 18 if not supported by an 
affidavit is bad.) 

[4] No order under R. IS could be made until ques- 
tions raised under R. 20 had been determined. (1887) 
14 Cal 768 (776, 777). 

[5] Detailed application and detailed orders must be 
made under sub-r. (2). (Vol 4) 1917 Nag 176 (176). 

[6] Absence of denial by the other party taken along 
with absence of proper affidavit does not justify penal 
action — Affidavit is generally conclusive— Notice under 
R. 18 to other side is necessary. (Vol 11) 1924 All 510 
(511) : 46 All 470. 

[7] A party cannot be compelled to .show the account 
books to the opposite party, which contain trade secrets. 
(1911) 14 Ind Cas 371 (373) (Lah). 

2. Discretion of Court [1] Fact that inspection 

is sought for before written statement is filed is no 
ground for refusing it. (Vol 18) 1931 Mad 825 (828). 

[2] Accounts between principal and agent settled 
wholly on agent’s accounts — No accounts with pin- 
eipal —Particulars of misconduct should not be insisted 
upon from principal prior to inspection — Mere in- 


ability to particularize instances of fraud or error should 
be no ground for refusing application for inspection of 
accounts. (Vol 19) 1932 Mad 284 (285, 286) ; 55 Mad 
704. 

[3] Order to .plaintiff to file affidavit within specified 
time and to give inspection forthwith — Word “forthwith” 
means within reasonable time. (Vol 25) 1938 Cal §53' 
(356) : I L R (1988) 2 Cal 14. 

3. Convenient place of inspection. — Court is 
not proper place to offer inspection. (Vol 22) 1935 Mad^ 
284 (235). 

Order 11 Rule 19— Note 1 

1. Inspection by the Judge. — [1] Court has 
power to inspect State documents and official communi- 
cations in spite of certificate from minister of state 
claiming protection — But the power must be so used as 
not to destroy the privilege in case in which it is found 
to exist. (Vol 18) 1931 P C 254 (259) (PC). 

Order 11 Rule 20 — Note 1 

[1] Object of 0. 11, B. 20 is to give power to Court 
of raising and determining an issue for the exclusive 
purpose of deciding the right to discovery of evidence to* 
be used at the trial and before hearing of the cause. 
(1882) 6*Bom 572 (S78). 

[2] The provisions of 0. 11, R. 20 are not intended^ 
to come into operation until an application has been 
made under R. 18. (1887) 14 Cal 768 (776). 

[3] Discovery precedes particulars when information* 
required is solely within opponent's knowledge and 
inquiry is not for fishing out case. (Vol 22) 1935 Mad 
288 (289). 
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21* Where any party fails to comply with any oxder to answer interrogatories, or for 
Nm-com^Uance with discovery or inspection of documents, he shall, if a plaintiff, be liable to 
order for discovery, have his suit dismissed for want of prosecution, and, if a defendant, to have 
*his defence, if any, struck out, and to be placed in the same position as if he had not defended, 
,and the party interrogating or seeking discovery or inspection may apply to the Court for an order 
to that effect, and an order may be made accordingly, 

[1882— S, 136 ; 1877— S. 136 ; E. S. 0., 0. 31, B. 21. See Br. 11, 12 and 18.] 

22. Any party may, at the trial of a suit, use in evidence any one or more of the answers or 
Using answers to niter- any part of an answer of the opposite party to interrogatories without 
rogatories at trial puUing in the others or the whole of such answer : Provided always that 

in such ease the Court may look at the whole of the answers, and if it shall be of opinion that any 
others of them are so connected with those put in that the last-mentioned answers ought not to be 
■used without them, it may direct them to be put in. 


[R. S, C„ O. 31, B. 24.] 

ORDER 11 RULE 21— SYNOPSIS. 

1. Scope o£ the rule. 

2. Committal for contempt. 

3. Appeal, 

4. Review. 

1. Scope of the rule. — [1] Rule 21 requires that 
the documents must be referred to in pleadings or afE- 
davits. (Vol 2) 1915 All 196 (196). 

[2] Order under E. 21 can be passed only when 
there is a previous order under R. 11. (Vol 13) 1926 All 
553 (553). 

[3] Strict compliance with the terms of B. 18 (2) is 
necessary for an order under this rule. (1887) 14 Cal 
768 (776, 777)* (Vol 13) 1926 Sind 272 (272) : 20 Sind 
li B 309. 

[4] This rule requires to be worked with caution and 
should be made use of only as a last resort. (1898) 1898 
■Pun Re No, 58, p, 194. (Practice of English Courts 
stated.)*(Vol 12) 1925 Cal 166 (168). (Dismissal should 
be ordered only when Court is satisfied that plaintiff 
.avoids fair discovery,)* (1922) 65 Ind Cas 661 (664) 
.(Lah). (Do.)* (Vol 7) 1920, Pat 131 (134, 135) : 5 Pat 
•L Jour 550. (Penalty must be used only in extreme 
cases.)* (Vol 22) 1935 Rang 310 (313). 

[5] Non-eompliace with order under R, 14 — Dismis- 
sal under B. 21 is not justified. (Vol 16) 1929 All 83 

a * (Vol 2) 1915 All 350 (351) : 38 All 5. (Unless 
ar for discovery and inspection is disobey ed.)*( Vol 20) 
1933 Mad 870 (870)* (Vol IX) 1924 Mad 582 (583)* 
‘(Vd 30) 1943 Pat 69 (71) : 21 Pat 735. * 

[6] Disobedience of order under R. 14 — Defence 
.cannot be struck off. (Vol 9) 1922 All 235 (237) : 44 
All 565* (Vol 12) 1925 Bom 386 (387). (Except when 
default is wilful.) * (Vol 16) 1929 Lah 750 (751) ; 11 
Lah 209. (Except for wilful default — Wilful means 
•deliberate and intentional and not accidental or through 
inadvertence,)* (Vol 5) 1918 Nag 77 (79)* (Vol 5) 1918 
Pat 83 (89) : 4 Pat L Jour 394. (Proper remedy is to 
apply for stay,) 

ISee (1891) 18 Cal 420 (422) (FB). (Omission to 
.answer interrogatories only after leave under 0. 11, R. 1 
does not entail the striking out of defence.)] 

[See however (1883) 9 Cal 923 (926). (Order striking 
-out defence was made and party was given liberty to 
seek to set it aside on showing good grounds.)* (Vol 18) 
1931 Pat 114 (121, 122). (Party should not he^shut out 
^from producing further evidence — Party should have 
been dealt with as not to have defended at all.)] 

[7] Court has inherent power to strike the defence of 
.a defendant of its own motion. (1910) 1910 Pun L B 
No. 84, p. 243 (244). 

[But see (1892) 1892 Pun Re No. 59, p. 221.] 

[8] Buie 21 applies to guardians of minor defendants 
i&y virtue of 0. 11 R. 23. (1935) 39 Cal W N 1029(1029), 


[9] Disobedience of order for production or inspec- 
tion — Party can be dealt with under 0. 11 R. 21 — ^He 
is not punishable under S. 175, Penal Code. (1910) 11 
Or L Jour 386 (386) : 1910 Pun Be No. 15 (Or). 

[10] Where Court has no power to proceed under 
this rule, it cannot do so under S. 25, Provincial 
Insolvency Act. (Vol 23) 1936 Nag 130 (131) : I L B 
(1936) Nag 142. 

[11] See also the following cases. (Vol 25) 1938 Cal 
353 (355. 356) : I L B (1938) 2 Cal 14. (Order that 
plaintiff should file affidavit within prescribed time and 
that inspection be given forthwith and that in default 
suit be dismissed — ^On default suit is automaticafiy dis- 
missed without further order of dismissal.)* (Vol 20) 
1933 Lah 248 (249). (Defendant absent on adjourned 
date — JSx parte order — Application to set aside 
ex parte order dismissed without inquiry — On appeal 
District Judge holding that 0, 17, B. 2 and O. 11, 
B. 21 applied — Held that 0. 11, B. 21 did not apply, 
but 0. 17, R. 2 did). 

2. Committal for contempt. — [1] The chartered 
High Courts have power to commit a party to a suit 
filed in such High Courts, who has failed to obey an 
order for discovery or inspection, for contempt of Court. 
(Vol 16) 1929 Cal 117 (118) : 55 Cal 1110. 

3. Appeal. — [1] Order refusing to strike out de- 
fence under O. 11, R. 21, is appealable. (Vol 17) 1930 
Cal 426 (427). 

[2] Order of dismissal wrongly passed under B, 21, 
without jurisdiction — It is ' decree and appeal lies. 
(Vol 16) 1929 All 83 (83, 84)* (Vol 19) 1932 Mad 316 
(317). (Notwithstanding that judgment and decree are 
passed, in judging appealability Court should look to 
substance of order), 

[3] Appellate Court holding that no appeal could lie 
from order under 0. 11 B. 21 striking out defence as 
decree had been passed in suit — Appellate Court held 
should have treated appeal as one from decree. (1912) 
14 Ind Gas 637 (638, 639) : 5 Bur L T 30. 

4. Review.— [1] Dismissal of suit under— Setting 
aside dismissal under O. 9, R. 9 is wrong — Remedy is 
by appeal or review. (Vol 12) 1925 Rang 218 (218, 219): 
3 Bang 63. 

[See however (Vol 14) 1927 Cal 158 (160). (Court 
cannot review the order under S. 151.)] 

Order 11 Rule 22 — Note 1 

1. Using answers to interrogatories at trial. — 
[1] Answers to interrogatories are admissible against 
party but should be used with caution. (Vol 5) 1918 
Mad 1103 (1107). 

[2] Cross-interrogatories are administered under 
0. 11, R. 1 — Answers may be admitted under S. 33, 
Evidence Act. (Vol 5) 1918 Mad 1103 (1108), 
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23. This Order shall apply to minor plaintiffs and defendants, and to the next friends and 
Order to apply to minors. guardians for the suit of persons under disability. 

[E. S. C., 0. 31, B. 29.] 


OEDEE XH. 


ADhUSSlOXS 

“The Committee think the practice of admissions may -with advantage be extended to facts as well as to- 
documents. The procedure is not compulsory, but its adoption would result in cheapening and expeditingilitigation, 
and it is hoped that its use will be encouraged by the Courts’*. — S. 0. B. 

Notice of admission 1. Any party to a suit may give notice, by his pleading, or otherwise 

in writing, that he admits the truth of the whole or any part of the case of 

any other party. 

[See S. 30, E. S. C., 0, 32, E. 1.] 

2. Either party may call upon the other iDarty to admit any document, saving all just excep. 
Notice to admit tions ; and m ease of refusal or neglect to admit, after such notice, the costs 

documents. of proving any such document shall be paid hy the party so neglecting or 

refusing, whatever the result of the suit may be, unless the Court otherwise directs ; and no costs 
of proving any document shall be allowed unless such notice is given, except where the omission to 
give the notice is, in the opinion of the Court, a saving of expense. 

[1882— S. 128; E. S. C., O. B2, E. 2.] 

3. A notice to admit document shall be in Form :n’o. 9 in Appendix C, wuth such variations 
Norm of notice, as circumstances may require. 

[E. S. C„ O. 32, R. 3.] 

4. Any party may, by notice in writing, at any time not later than nine days before the day 
Notice to admit facts, fixed for the hearing, call on any other party to admit, for the purposes 

of the suit only, any specific fact or facts mentioned in such notice. And in case of refusal or 
neglect to admit the same wdthin sis days after service of such notice, or within such further time 
as may be allowed by the Court, the costs of proving such fact or facts shall be paid by the party 
so neglecting or refusing, whatever the result of the suit may be, unless the Court otherwise directs: 
Provided that any admission made in pursuance of such notice is to be deemed to be made only 
for the purposes of the particular suit, and not as an admission to be used against the party on 
any other occasion or in favour of any person other than the party giving the notice : Provided 
also that the Court may at any time allow any party to amend or withdraw any admission so 
made on such terms as may be just. 

[R. S. 0., 0. 32,R. 4.] 

5. A notice to admit facts shall be in Form No. 10 in Appendix C, and admissions of facts 
Norm of admissions. gfiaH jbe in Form No. 11 in Appendix G, wuth such variations as circum- 
stances may require. 

[R. a 0., 0. 32 B. 5.] 

6 . Any party may, at any stage of a suit, where admissions of fact have been made, either 
Judgment on admissions, on the pleadings, or otherwise, apply to the Court for such judgment 

or order as upon such admissions he may be entitled to, without waiting for the determination of 
any other question betw^een the* parties : and the Court may upon such application make such 
order, or give such judgment, as the Court may think just. 

[R. S. C., 0. 32, B. 6.] 


Order 12 Rule 1 — Note 1 

[1] Admissions must be interpreted as a whole. 
(Yol 11) 1924 Nag 129 (181) : 20 Nag L R 68. 

[2] As to other provisions regarding admissions by 
parties, see 0. 8, B. 5; 0. 10 R. 1; 0, 11 R. 8; 0. 12 
Br. 2 and 4 ; and 0. 14, B. B. 

Order 12 Rule 6 — Note 1 

[1] Object of rule is to get a speedy judgment. (Vol 18) 
1926 Sind 119 (120) : 20 Sind h R 216. 

[2] Admission must be clear and unambiguous. 
<Vol 20) 1933 Lab 408 (403)® (Yol 7) 1920 Cal 163 
(165)® (Vol 14) 1927 Sind 25 (26, 27). 

[8] Rule 6 refers to an admission of fact and not to a 
pure question of law. (Vol 16) 1929 Lab 569 (572). 


[4] Order 12, R. 6 cannot be restricted in its opera- 
tion to cases where the plaintifi accepts the admission 
of the defendant in its entirety or where the claim is 
severable into distinct portions and the defendant ad- 
mits bis liability in respect of one such fragment of the 
claim. (Vol 5) 1918 Cal 467 (471) : 45 Cal 138. 

[5] Judgment on admission is in discretion of Court 
— Discretion must be exercised judicially. (Yol 5) 1918 
Cal 467 (470) : 45 Cal 138® (Yol 11) 1924 Cal 190 
(191, 192)® (Yol 16) 1929 Lab 569 (572)® (Yol 18) 
1931 Oudh 321 (322) : 6 Luck 651® (Yol 11) 1924 
Rang 144 (144) : 1 Rang 580. (The rule is permissive.) 

[6] Defendant admitting claim — PlaintiS absent — 
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Provincial Amendments 

MADRAS 

Be-mmler the existing Rule 6 as sub-rule 6 (1) and insert the following as sub-rules (2) and (B) : 

“(2) The Court may also of its own motion make such order or give such judgment as it masy consider just 
having due regard to the admissions made by the parties. 

(3) Whenever an order or judgment is pronounced under the provisions of this rule a decree may be drawn 
up in accordance with such order or judgment and bearing the same date as the day on which the order or judg- 
ment was pronounced.” " [R. 0. 0. No. 1729 of 1926.] 

PATNA 

Substitute the following for Rule 6 in Order 12 : 

“6. Where admissions of fact have been made, either on the pleadings or otherwise, the Court 
may, at any stage of a suit, on the application of any party, or, of its own motion, without waiting for 
the determination of any other question between the parties, make such order or give such judgment, as it may 
think just.” 

7 . An affidavit of the pleader or his clerk, of the due signature of any admissions made in 
Affidavit of signature, pursuance of any notice to admit documents or facts, shall he sufficient 
evidence of such admissions, if evidence thereof is required. 

[R. S. C., 0. 32, R. 7.] 

B. Notice to produce documents shall be in Form No. 12 in Appendix 0, with such variations 
Notice to ^produce as circumstances may require. An affidavit of the pleader, or his clerk, of the 
documents, service of any notice to produce, and of the time when it was served, with a 

copy of the notice to produce, shall in all eases be sufficient evidence of the service of the notice, 
and of the time when it was served. 

[R.S.C., 0. 32,R.8.] 

9 . If a notice to admit or produce specifies documents which are not necessary, the costs 
Costs, occasioned thereby shall be borne by the party giving such notice. 

[R. S. C., 0. S2, R. 9.] 


ORDEE XIII. 

PRODUCTION, IMPOUNDING AND ElilTUEN OF DOCUMENTS 
1. (1) The parties or their pleaders shall produce, at the first hearing of the suit, all the 
Documentary evidence to documentary evidence of every description in their possession or loower, 
he produced at first hearing, on which they intend to rely, and which has not already been filed in 
Court, and all documents which the Court has ordered to be produced. 

(2) The Court shall receive the documents so produced ; Provided that they are accompanied 
by an accurate list thereof prepared in such form as the High Court directs. 


Cl882-^Ss. 138, 140 ; 1877-^89. 138, 140 ; 185« 
0. 12 R, 6 (contd*) 

Dectee should be passed on admission. (Vol 16) 1929 
Lah 830 (831). 

[7] Where the Court is of opinion that defendant has 
not admitted facts not specifically denied in written 
statement it should not proceed to pass decree. (1885) 
11 Cal 111 (118) : 11 Ind App 186 (P C). 

[8] Portion of claim admitted — Judgment can be 
passed in respect of that portion— Suit can proceed in 
respect of remainder of claim. (Vol 5) 1918 Cal 467 
(l68) : 45 Cal 138. 

[9] On a judgment on admission decree need not be 
drawn up — Plaintiff may enforce payment as an order 
in execution by reason of S. 36. (Vol 13) 1926 Smd 119 
(120) : 20 Sind L R 216. 

[10] Admission not acted upon under 0. 12, R, 6, is 

piece of evidence. (Vol 1) 1914 Mad 648 (651) : 37 
Mad 38. • 

[11] Admission which is insufficient under 0. 12, 
R. 6 is also insufficient under 0. 39, R. 10. (Vol 14) 
1927 Sind 25 (27). 

Order 13, Rule 1 — Note 1. 

[1] Object of R. 1 is to prevent production of manu- 
factured evidence, and not to penalize parties for not 
producing genuine documents in time. (Vol 15) 1928 
Pat 537 (538). 


i ^Ss. 128, 129.] 

[2] This rule has been enacted with the object of 
preventing fraud by the late production of suspicious 
documents. It cannot therefore be so construed as to 
shut out formal evidence beyond suspicion such as 
certified copies of public documents like records of 
Government. (1898) 22 Bom 173 (175). 

[3] Documents not in the possession or power of the 
party cannot and therefore need not be produced at the 
first hearing, (1930) 1930 Mad W N 5X1 (513). 

[4] Documents under this rule refer to documents 
mentioned in 0. 7, R. 14. This rule does not apply to 
documents produced in answer to the defendant's claim 
under 0. 7, R. 18 (2). (Vol 9) 1922 Pat 569 (571). 

[5] The rule is peremptory and all documents on 
which party relies must be produced at the first hearing. 
(Vol 18) 1931 Mad 512 (513). 

[6] It is enough if documents are filed before the day 
when the case is actually gone into. They need not be 
filed before the day to which the case is adjourned but 
on which it is not actually gone into. (Vol 6) 1919 Cal 
70 (71) * (Vol 1) 1914 Cal 547 (547). (Khasra produced 
by plaintiff before defence evidence — Delay should be 
excused.) 9* (Vol 30) 1943 Mad 286 (287). (Small cause 
suit — Documentary evidence tenderedmot with written 
statement but on day appointed by Court for trial — ^ 
Evidence should not be rejected.) 
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Provincial Amendments 

N.-W.F.P. 

Stbbstifiite the following : 

“All documentary evidence shall be produced by the parties or their pleaders in the method and at the 
time prescribed in Orders 7 and 8 : provided that after the settlement of issues, the Court may fix a date, not 
being more than 30 days after such settlement, within which the parties may present supplementary list of docu- 
ments on which they rely.” 

OUDH 

Substitute the following : 

“1. (1) The parties or their pleaders shall produce or cause to be produced, on the date fixed by the Court 
under Order 7, Rule 14, and Order 8, Rule 1 (2), or on any subsequent date which may be fixed by the Court 
for the purpose, all the documentary evidence of every description in their possession or power on which 
they intend to rely, and which has not already been filed in Court, and all documents which the Court has permit- 
ted or ordered to be produced. 

(2) The parties or their pleaders may also file, with the permission of the Court, either on the date of 
hearing or any subsequent date to be fixed by the Court for the purpose, a supplementary list of further 
documents on which they intend to rely, and such documents shall be produced by them within the time fixed 
by the Court. 

(3) The Court shall receive the documents so produced, provided that (w’henever the documents are produced 
at any stage of the case) they are accompanied by an accurate list thereof prepared in such form as the Chief 
Court may direct. 

Explanation.--k certified copy of a public document is a document “in the powder” of a party, but where a 
document is in the possession of a pei-son other than the plaintiff or defendant it will not be deemed to be “in the 
power” of the plaintiff or defendant.” 

PATNA 

After the words “at the first hearing of the suit” add the words : 

“or, where issues are framed, on the day when issues are framed, or within such further time as the Court 
may permit.” 

2. No documentary evidence in the possession or power of any party which should have been 
Effect of non’prodtiction but has not been produced in accordance with the requirements of 
of documents, Rule i shall be received at any subsequent stage of the proceedings 

unless good cause is shown to the satisfaction of the Court for the non- production thereof; and the 
Court receiving any such evidence shall record’ the reasons for so doing. 

[X882— S. 139 ; 1877— Ss. 138, 139 ; 1859— S. 128.] 


O. 13 R. 1 (contd.) 

[7] The parties are required only to keep their docu- 
ments in readiness at the first hearing to be produced 
when called for by the Court. (1874) 21 Suth W B 42 (43). 

[8] Omission to give particulars of defence does not 
entitle refusal to admit evidence. (Vol 30) 1943 Mad 
286 (287). 

[9] Provisions relating to the production of docu- 
ment are made applicable to proceedings under the 
following liocal Acts : — 

(i) The Chota Nagpur Tenancy Act (6 [VI] of 1908), 
S. 265 (3). 

(ii) The Bengal Embankment Act (7 [YII] of 1866), 

S. 3. 

(iii) The Estates Partition Act (Bengal Act 5 [V] of 
1897), S. 97. 

[10] As to tlie meaning of “first hearing” see O. 8, 
R. 1; as to admission of document after first hearing — 
See R. 2. 

ORDER 13, RULE 2— SYNOPSIS 

1. Effect of non-production of document. 

2. “Unless good cause is shown.” 

3. AppeaL 

1. Effect of non-production of document. — [1] 
Documentary evidence which has not been produced at 
the first hearing of a suit under O. 13, R. 1 may be 
admitted at a later stage at the discretion of the Court. 
(Vol 5) 1918 P 0 11 (14) : 45 Cal 878 : 45 Ind App 
73 (P C). (Affirming (1912) 15 Cal L Jour 621.) * 
(Vol 6) 1919 Cal 800 (801). (Documents relied on by 
party not produced at first hearing — Court can refuse 
to accept them.) 

, [2] Documents which are obviously genuine should 
not be rejected on mere technical grounds like late 


production. (Vol 16) 1929 Pat 324 (325)©(Vol 16) 1929 
P 0 99 (103) : 56 Ind App 119 ! 56 Cal 1003 (P 0). 
(Official records of undoubted authority should not be 
excluded.) * (1898) 22 Bom 178 (175). (Certified copies 
of public documents like records of Government should 
not be refused.) ^ (Vol 24) 1937 Cal 537 (540) ; I L B 
.(1937) 2 Cal 661. (Unimpeachable authenticity of docu- 
ment is material under 0. 13, R. 2.) * {Vol 15) 1928 
Cal 416 (416). (Documents received at re-hearing on 
review held not improper.) (Vol 27) 1940 Mad 540 
(542). (Official records of undoubted authenticity — 
Leave to produce should be granted even though pro- 
duced late.) (Vol 16) 1928 Mad 516 (517) : 51 Mad 
472. (Public documents or certified copies or other 
genuine documents — ^Court should not refuse to receive 
them.) * (Vol 14) 1927 Nag 269 (270) ® (Vol 17) 1930 
Pat 603 (604). {Private documents above suspicion can 
be admitted.) (Vol 16) 1928 Pat 537 (538) * (Vol 14J 
1927 Pat 117 (119). (Registered document.) © (Vol 11)' 
1924 Pat 208 (208). (Document having important 
bearing on question iiould be allowed.) ® (Vol 15) 1928 
Bang 196 (196) ; 6 Bang 337. 

ISee (Vol 19) 1932 Pat 332 (333). (A receipt filed 
after long delay involving a new ease — Not received.)] 
ISee also (1930) 1930 Mad W N 511 (513). (Docu- 
ments produced by witnesses cannot be rejected.)] 

[3] Satisfactory explanation for the delay is a condi- 
tion precedent for the reception of the document. But 
the rule should be liberally construed so as to advance 
the cause of justice. (1898) 22 Bom 173 (176) >3& (Vol 16) 
1929 P 0 99 (103) : 56 Ind App 119 : 56 Cal 1003 (PC). 
(Party or his legal advisers not knowing of existence of 
certain documents — Documents should not be excluded.) 
^ (Vol 18) 1931 Mad 512 (513). (Trial Court can reject 
document for want of satisfactory explanation for late 
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6. "Where a document relied on as evidence by either party is considered by the Court to be 
Endorsements on documents inadmissible in evidence, there shall be endorsed thereon the 
rejected as inadmissible in particulars mentioned in clauses (a), (b) and (c) of rule 4, 
£vidence. sub- rule (l)^ together with a statement of its having been rejected, 

and the endorsement shall be signed or initialled by the Judge. 

[1882~S. 142 ; 1877— S. 142 ; 1859— S. 134.] 

necordwg of admitted 7. (l) Every document which has been admitted in evidence, or 

,and return of rejected a copy thereof where a copy has been substituted for the original under 
.documents, rule 5, shall form part of the record of the suit. 

(2) Documents not admitted in evidence shall not form part of the record and shall be 
returned to the persons respectively producing them. 

[1882-S. 142A ; 1877— S. 142 ; 1859— S. 134.] 

Provincial Amendments 

MADRAS 

Add the following proviso to sub-rule (2) : 

“Provided that no document shall be returned which by force of the decree has become wholly void 
or useless.’* [Dis. No. 434 of 1916.] 

NAGPUR 

The following shall be added as sub-rule (3) ; 

“(3) Every document produced in evidence, which is not written in the Court language or in English, shall 
be accompanied by a correct translation into English ; and every document which is written in the Court language 
but in a script other than Devanagri shall be accompanied by a correct transliteration into Devanagri script. If the 
document is admitted in evidence the opposite party shall either admit the correctness of the translation or trans- 
literation or submit his own translation or transliteration of the document.** [29:6^1943.] 

8 . Notwithstanding anything contained in rule 5 or rule 7 of this Order or in rule 17 of 
Court may order any Oi'der YII, the Court may, if it sees sufficient cause, direct any document 

document to be imyoun- or book produced before it in any suit to be impounded and kept in the 
custody of an officer of the Court, for such period and subject to such 
conditions as the Court thinks fit. 

[1882— S. 143.] 

9 . (1) Any person, whether a party to the suit or not, desirous of receiving back any docu- 
Iteiurn of admitted nient produced by him in the suit and placed on the record shall, unless the 

dociments, document is impounded under rule 8, be entitled to receive back the same, 

(a) where the suit is one in which an appeal is not allowed, when the suit has been disposed 
of, and 

(b) where the suit is one in which an appeal is allowed, when the Court is satisfied that the 
time for preferring an appeal has elapsed and that no appeal has been preferred or, if an 
appeal has been preferred, when the appeal has been disposed of ; 


O. 13 R. 5 (contd,) 

[3] Provisions of 0. 13, Rr. 4 and 5 must be strictly com- 
plied with — Counsel on the opposite party must see 
that the Judge endorses as required bylaw. (Voll5) 1928 
Lab 142 (143): 9 Lab 4. 

[4] For admission of unstamped documents, see 
S. 35 of the Stamp Act (2 [II] of 1899). 

[5] For admisision of unregistered documents see 
S. 49 of the Registration Act (16 [XVI] of 1908). 

Order 13, Rule 6 — Note 1 


[1] Doemnent insufficiently stamped admitted and end- 
orsed as required by Rr. 1 and 2— No endorsement oi 
rejection under this Rule— document was admitted 
' in evidence though not properly stamped, (1902) 12 
Mad L Jour 351 (353). v / 

Order 13, Rule 7 — Note 1 

[1] Documents admitted in evidence are the only 
.documents that can legally be on record. (1892)14 All 
356 (357, 358). 

[2] Disputed document — JPrima facie evidence given 

—It should be endorsed as admitted in evidence Docu- 

ment not proved as genuine should not be rejected and 


returned but should be kept on record. (Vol 23) 1936 
Oudh 298 (301, 302) : 12 Luck 668. 

[3] Documents not forming part of record under this 
rule should not be used in evidence (1880) 5 Cal 317 
(320)i3&(1892) 14 All 356 (357, 358). (Document produced 
and rejected as inadmissible — ^But document allowed 
to be on record — Held Appellate Court could not 
treat it as evidence on the ground that it was on 
record.) © (1930) 31 Pun L R 250 (257). (Document 
neither exhibited nor brought on record — Appellate Court 
cannot treat that as evidence.) . 

[4] Documents rejected and therefore not fom^g 
part of the record should be returned to the person pro- 
ducing them. (Vol IS) 1931 Lab 546 (560): 13 Lab 126. 

Order 13, Rule 9 — Note 1 

[1] Where a suit has been withdrawn the document on, 
which the suit is based does not become void or useless i 
and must be returned. (1893) 1893 Bom P J 123 (123). 

[2] The act of returning document is purely ministerial * 
and no oath is required, if there a is proper application 
for return. (Vol 8) 1921 Cal 433 (433), 
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Provided that a document may be returned at any time earlier than that prescribed by this 
rule if the person applying therefor delivers to the proper officer a certified copy to be substituted 
for the original and undertakes to produce the original if required to do so : 

Provided also that no document shall be returned which, by force of the decree, has become 
wholly void or useless. 

(2) On the return of a document admitted in evidence, a receipt shall be given by the 
person receiving it. 

[1882— s. 144 ; 1877— S. 144 ; 1859— Ss. 135, 136, 137.] 

PROVINCIAL AMENDMENTS 

BOMBAY 

Between the first and second proviso to sub-rule (1) the following proviso shall be inserted^ namely : 

‘‘Provided also that a copy of the decree and of the judgment filed viith the memorandum of appeal under 
Order 41 Rule 1, may be returned after the appeal has been disposed of by the Court.” [14-12-1923.] 

LAHORE 

To sub-rule (1), the following further proviso was added : 

“Provided further that the cost of such certified copy shall be recoverable as a fine from the party at whose 
instance the original document has been produced,” [24-11-1927,] 

MADRAS 

Add the following as sub-rules (3), (4) and (6) : 

“(3) Every application for return of a document under the first proviso to sub-rule (1) shall be made by a 
verified petition and shall set forth facts justifying the immediate return of the original. 

(4) The Court may make such order as it thinks fit for the costs of any or all the parties to any application 
under sub-rule (1). The Court may further direct that any costs incurred in complying with or paid on application 
under sub-rule (1) or incurred in complying with the provisions of Rule 5 of this Order, shall be included as costs 

< in the cause. 

(5) Subject to the provisions of Rule 8 above, where a document is produced by a person who is not a party 
to the suit and such person applies for the return of the document as hereinbefore provided and undertakes to 
produce it whenever required to do so, the Court shall, except for reasons to be recorded by it in writing, require 
the party on whose behalf the document was produced, to substitute with the least posaiblb delay a certified copy 
for the original, and shall thereupon cause the original document to be returned to the applicant and may further 
make such order as to co:>ts and charges in this behalf as it thinks fit. If the copy is not so provided within the 
time fixed by the Court, the original document shall be returned to the applicant without further delay,” 

NAGPUR 

Insert the following as sub-rule (2) and re^hiumber the present sub-rule (2) as sub-rule (3) : 

“Where tbe document has been produced by a person who is not a party to the suit, the Court may order 
and at the request of the person applying for the return of the document, shall order the party at whose instance 
the document was produced to pay the costs of preparing a certified copy.” [29-6-1943.] 

PATNA 

Add the following as sub-rule (la) : 

“(la) Where a document is produced by a person who is not a party in tbe proceeding, the Court may * 
require tbe party on whose behalf the document is produced, to substitute a certified copy for the original as 
hereinbefore provided,” 

10. (l) The Court may of its own motion, and may in its discretion upon the application 
Court may send for papers any of the parties to a suit, send for, either from its own records 
from its own records or from or from any other Court, the record of any other suit or proceeding, 
other Courts, and inspect the same. 

the Court ought not to refuse such application. (1881) 7 
Cal 560 (565). (That the document could not be pro- 
duced before termination of trial is no ground for 
refusal.) 

[3] The Court having granted an application should 
not omit to actually send for documents to be used by 
the party as evidence. (Vol 16) 1929 Lab 78 (79). 

[4] A Court is not bound to send for a document when 
the party neglects or fails to make an application. (1872) 

18 Suth W R 13 (14). 

[5] The party applying for summoning records must 
satisfy the Court that the documents could not be pro- 
duced otherwise without unreasonable delay or expense. 
(Vol 18) 1931 Lah 119 (120). 

[6] Omission to exercise discretion in a proper case ia . 
good ground in appeal or revision where the party has> 
been prejudiced thereby. (Vol 5) 1918 All 375 (376). 
(Application to send for patwari’s record summarily 
rejected and suit dismissed— Suit held not properly tried.) 

IM, 62. 


Order 13 Rule 10— SYNOPSIS 

1. Scope and object. 

2. Discretion of Court. 

3. “From any other Court.” 

4 . Affidavit in support of application. 

1. Scope and object. — [1] The Court is not bound 
to send for the whole of the ref‘ord but only such of the 
documents that are specifically mentioned in the petition. 
(1864) 1864 Suth W H 272 (273). 

[2] Mere summoning of document does not make it 
evidence in the case. It must be proved and brought on 
record like any oiher document before it can be used 
as evidence. (Vol 28) 1941 Oudh 341 (343i‘i'(Vol 18) 
1931 Lah 119 11201*1 Vol 16) 1929 Lah 78 (79). 

2. Discretion of Court. — [1] The Judge has the 
discretion to grant or refuse an application for sending 
lor the records. (1867) 7 Suth W R 109 (109). 

[2] On a proper application to send for a document 
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(2) Every application made under this rule shall (unless the Court otherwise directs) be 
supported by an affidavit showing how the record is material to the suit in which the application 
is made, and that the applicant cannot without unreasonable delay or expense obtain a duly 
authenticated copy of the record or of such portion thereof as the applicant requires, or that the 
production of the original is necessary for the purposes of justice. 

(3 ) Nothing contained in this rule shall be deemed to enable the Court to use in evidence 
any document whteh under the law of evidence would be inadmissible in the suit. 

[1882-S. 137 ; 1877^8. 137 ; 1859--S. 138.] 

Provisions as to documents 11. The provisions herein contained as to documents shall, so far as 
applied to material objects. may be, apply to all other material objects producible as evidence. 

[1882~S. 145.] 

PROVINCIAL AMENDMENT 

Rules 12 & 13— ALLAHABAD 

Add the following to the end of Order 13 ; 

**12, Every document not written in the Oourt vernacular or in English, which is produced (a) with a 
plaint, or (b) at the first hearing, or fc] at any other time tendered in evidence in any suit, appeal, or proceeding, 
shall be accompanied by a correct translation of the document into the Court vernacular. If any such document is 
written in the Court vernacular but in characters other than the ordinary Persian or Nagri characters in use, it 
shall be accompanied by a correct transliteration of its contents into the Persian or Nagri character. 

The person making the translation or transliteration shall give his name and address and verify that the- 
translation or transliteration is correct. In case of a document written in a script or lan^age not known to the 
translator or to the person making the transliteration, the person who reads out the oaeiginal document for the- 
benefit of the translator or the person making the transliteration shall also veri^ the translation and transliteration, 
by giving his name and address and stating that he has correctly read out the original dooument. 

13. When a document included in the list, prescribed by Rule 1, has been admitted in evidence* the Court 
shall, in addition to making the endorsement prescribed in Buie 4 (1), mark such document with serial figures in 
the case of documents admitted as evidence for a plaintifi, and witlx serial letters in the case of documents admitted: 
as evidence for a defendant, and shall initial every such serial number or letter. When there are two or more 
parties defendants, the documents of the first party defendant may be marked A*l, A-2, A-8, etc., and those of the* 
second party B-1, B-2, B-8, etc. When a number of documents of the same nature is admitted, as for example 
a series of receipts for rent, the whole series shall bear one figure or capital letter or letters and a small figure or 
small letter shall be added to distinguish each paper of the series.*’ 

ORDER XIV. 

SETTLEMENT OF ISSUES AND DETERMINATION OF SUIT 
ON ISSUES OF LAW OR ON ISSUES AGREED UPON 

1, (l) Issues arise when a material proposition of fact or law is affirmed by the one party 

Framing of issues. and denied by the other. 

(2) Material propositions are those propositions of law or fact which a plaintiff must allega 
in order to show a right to sue or a defendant must allege in order to constitute his defence. 

(8) Each material proposition affirmed by one party and denied by the other shall form the^ 
subject of a distinct issue. 

(4) Issues are of two kinds : (a) issues of fact, (b) issues of law. 

(3) At the first hearing of the suit the Oourt shall, after reading the plaint and the written 
statements, if any, and after such examination of the parties as may appear necessary, ascertain 
upon what material propositions of fact or of law the parties are at variance, and shall thereupon 
proceed to frame and record the issues on which the right decision of the case appears to depend. 

f 6) Nothing in this rule requires the Oourt to frame and record issues where the defendant 
at the first hearing of the suit makes no defence. 

[1882— S. 146 ; 1877— S. 146 ; 1863— S. 139.] 

0, 13 R. 10 feontd.) 

^ 3. ^‘Prom any other Court.** — [1] Court from 
which dooument is sent for need not necessarily be a 
Civil Oourt. (1874) 1874 Ban Be No. 32, p, 147 (147). 

{Record of a criminal case.) 

£2] It is only from a Court that documents may be 
seat for under this rule. (1871) 16 Suth W R 150 (161), 

^ ^ Court.)*(1871) 15 Suth W R 

173 (174), (A Kazee acting is not a Court.) 

[3] The Oourt from which records are called for has 
AO, discretion to refuse. (1879) 4 Cal L R 36 (37), 

4, Affidavit in support of application. — [1] 


Affidavits under this rule must strictly satisfy the- 
conditions laid down. (Vol 18) 1931 Lah 119 (120). 

[2] Where an application under this rule is unsup- 
ported by an affidavit, but the Court calls for documents 
of its own motion the fact that the application was on-: 
supported by affidavit will not preclude the doomn^ttt- 
being used in evidence. (Vol 32) 1946 Pesh 9 (11, 12)* 
ORDER 14 RULE 1— SYNOPSIS 

1. Scope and object. 

2. Omission to frame issue. 

3, Wrong issue, 

4, Abandonment of issue. 
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O. 14 R, 1. (oontd.) 

1. Scope and object. — [1] The sole object of 
pleadings is that each side znay be fully alive to the 
questions that are about to be argued in order that they 
may have an opportunity of bringing forward such 
evidence as may be appropriate to the issues. (1895) 22 
Cal 324 (331) : 22 Ind App 4 (PC). 

[2] The object of framing issues is to direct the 
attention of the parties to the main questions of fact or 
law to be decided and the duty of framing and record- 
ing of the proper issues has been placed on the Court by 
the Code — It is expected that in framing such issues the 
Courts of law should exert themselves so as to make 
them sufficiently expressive of matters which they desire 
to consider under such issues.(Vol 29)1942 Cal 338(340). 

[3] Court should frame proper issues from the plead- 
ings in the case and evidence has to be led in respect of 
those issues — No evidence need be led regarding the 
points not covered by issues, (1921) 60 Ind Gas 751 (752) 
(Lah)© (Yol 10) 1923 All 167 (167). (Courts should not 
raise fancy points not raised by parties.)'^ (Vol 6) 1919 
Pat 196 (198), (A Court is not justified in framing an 
issue on a question about which there is no dispute in 
the pleadings.) 

[4] Issues merely signed by Judge without know- 
ledge of plea’fiings are useless. (Vol 17) 1930 Mad 78 (79). 

[5] Under 0. 14, E. 1, issues arise only when a 
material proposition of fact or law is affirmed by one 
party and denied by the other — Such affirmation or 
denial must be contained in the pleadings as defined in 
0. 6, R. 1 — Where there is no written statement the 
only issues would be those arising out of the plaint, 
which allegations are put in issue when not admitted, 
(Vol 23) 1936 Nag 177 (179). 

[6] In framing issues, Court is by no means bound 
by the language of the plaint and written statement — 
Issues may be framed from statements of parties and 
their pleaders, when they come before the Judge. (1885) 
11 Cal 407 (410) 4* (1878-79) 3 Bom 210 (213). (Even 
if the pleadings are bad, it is the duty of Judge to 
ascertain the points in dispute clearly and frame issues 
accordingly.)* (Vol 12) 1925 Cal 1157 (1160). (Issue 
may be framed on other matters than pleadings.) 

[7] It is the duty of the Court primarily to frame 
necessary issue but the parties are entitled to be heard. 
(Vol 12) 1925 Mad 169 (169). 

[8] Issues should be exact. (Vol 11) 1924 Nag 156 
(157). 

[9] Order 14, K. 1 contemplates that issues may be 
settled whether there was a written statement or not 
though it is not obligatory on the Court to frame issues 
if the defendant makes no defence. (1907) 11 Cal W N 
870 (872) * (1871) 15 Suth W E 145 (146). (Court not 
bound to frame and record issues when defendant is 

[10] Issue not arising on pleadings — High Court 
will not order remand for trial thereof. (Vol 8) 1921 
liah 360 (361)* (1871) 15 Suth WE 145 (146). (Where 
the fact that plaintiff claims itmamee title was not 
mentioned either in plaint or in course of any of the 
proceedings in trial Court or Appellate Court, a retrial 
of the case on that aspect of the case should not be 
ordered.) 

[11] The Court is bound to limit its enquiry to the 
issues which alone are necessary in order to try the 
plaintiff’s right to the special relief that he seeks even 
when a third party intervenes unless his intervention 
raises a new issue. (1871) 16 Suth W R 235 (237). 

. [12] Plea that plaintiff was not in possession not 
raised in written statement — No issue framed on that 
point — Court should not go into question of possession 
without calling upon parties to let in necessary evidence. 
(Vol 33) 1946 Mad 180 (181). 


[13] Where the trial of a case had been vitiated for 
want of proper issues and the plaintiffs have been misled 
by conduct of defendants, the ease should be remanded 
for retrial with proper issues. (Yol 18) 1931 All 625 
(629). 

[14] “First hearing of suit” in 0. 14, E. 1 (5) would 
extend at least to period up to first hearing of suit 
referred to in 0. 13, E. 1. (Vol 22) 1935 Mad 261 (261). 

2. Omission to frame issue. — [1] Failure to 
frame issue is not necessarily fatal to suit provided 
substantial justice is done. (Vol 28) 1941 Pesh 59 (60), 
(Defendant raising plea for applying S. 41, T. P. Act : 
Arguments addressed — No issue framed — Court is 
justified in applying principles of S, 41, T. P. Act: 
(Vol 26) 1939 Pesh 44 overruled.) * (Vol 13) 1926 
Bom 384 (385) * (1869-70) 13 Moo Ind App 573 
(582, 583, 584) (PC). (If there has been no failure of 
justice by an omission to frame issues, remand of the 
ease for settlement of issues and for retrial would not be 
made.)* (1864-65) 2 Mad H C E 470 (472). (Per 
Innes J. — Where the defendant is not prejudiced by 
the absence of an issue, the suit need not be sent for 
retrial.) 

[2] Issues necessary for right decision of a suit to be 
framed by Judge — Failure to frame an unnecessary 
issue is not error of law. (Vol 2) 1916 Cal 648 (648). 

[3] A ease should not be sent back to be retried 
after framing an issue, where in spite of the omission of 
an issue, the matter had been tried and determined 
and the plaintiff was fully informed by defendant’s list 
of documents and cross-examination on his behalf. 
(1907) 29 All 184 (190, 191, 192, 195) : 34 Ind App 27 
(PC). 

[4] The mere fact that a particular issue was raised 
at a late stage of the suit will be immaterial if the 
parties had sufficient opportunity to adduce evidence 
and the Court was in a position to pronounce judgment 
on it. (1895) 22 Cal 324 (331) : 22 Ind App 4 (PU). 

3. Wrong issue. — [1] Where Wong issues were 
framed p.nd the suit was decided thereon, the decision 
will be set aside on appeal and the suit remanded for 
retrial after framing proper issues, (1872) 17 Suth W E 
359 (359, 360) * (1890) 13 Mad 549 (661). (Inconsistent 
issues.) 

[2] Where parties have not been misled, defect in 
form of issues is immaterial. (Yol 8) 1921 Sind 159 (164); 
16 Sind L E- 207 (F B) * (Yol 29) 1942 Cal 338 (340), 
(Frame of issue defective — Parties ping to trial imowr 
ing full well what question for decision was — Plaintiff 
given opportunity to meet point not covered by issue — 
Plaintiff not availing of opportunity Plaintiff is pre- 
cluded from contending 'that defect in issue prejudiced 
Mm.) 

[3] The Court has power to consider the point 
whether an irregularity in the conduct of sale would 
invalidate it or not, even though that point was not 
raised in the pleadings. But in the absence of any alle- 
gation of consequent substantial injury, the framing of 
such issue would be improper. (1911) 21 Mad L Jour . 
1008 (1010). 

4. Abandonment of issue, — [1] Courts are not 
bound to raise issues on questions of fact of their own 
motion, where parties do not ask for them. The omis- 
sion to raise such issues implies an abandonment of 
such questions by the party interested. If the pestion 
is one purely of law, e. g., limitation or jurisdiction, it is 
incumbent on the Court to frame proper issues on such 
questions. (Yol 6) 1919 Mad 698 (699). 

[2] Duty of framing issues though lies on Court, 
parties should draw Court’s attention to omission in 
framing issues — Person alleging that he is not necessary 
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2. Where issues both of law and of fact arise in the same suit, and the Court is of opinion 
Issues of law and of fact. that the case or any part thereof may be disposed of on the issues of 
law only, it shall try those issues first, and for that purpose may, if it thinks fit, postpone the 
settlement of the issues of fact until after the issues of law have been determined. 

[1882— S. 146, cl. 6 ; 1877— S. 146, ol, 6 ; 1859— S. 139. Cf. E. S. C., 0. 26, E. 2.] 

Materials from which 3. The Court may frame the issues from all or any of the following 
issues 7nay he framed^ materials : 

(a) allegations made on oath by the parties, or by any persons present on their behalf, or 
made by the pleaders of such parties ; 

(b) allegations made in the pleadings or in answers to interrogatories delivered in the suit ; 

(c) the contents of documents produced by either party. 

[1882— S. ; 1877—8, 147 ; 1869-8. 139.] 


0. 14 R, 1 (contd.) 

party but not pressing issue to that effect when issues 
were being framed — That issue must be held to have 
been waived by him. (Vol 25) 1938 Mad 329 (829, 330). 

ORDER 14 RULE 2 — SYNOPSIS 

1. Scope and applicability. 

2. Revision. 

1. Scope and applicability. — [1] Order 14, Buie 2 
casts on the Court the duty of determining whether 
circumstances exist in each case for exercise of power 
conferred by it, (Vol 8) 1921 Pat 467 (467) * (Vol 20) 
1983 All 763 (753, 754). (Where there are issues of law 
and fact, it is obligatory for Court to consider whether 
case can be disposed of on legal issue alone.) >£( (Vol 23) 
1936 Pat 250 (263), (Order 14, R, 2 is mandatory — 
Only discretion left with the Court is to form and ex- 
press opinion if case can be disposed of on issue of law 
only.) 

[2] Order 14, E. 2 applies not only to cases in which 
issues of fact have not been settled but also to oases 
where issues of fact have been settled and the Judge 
comrntts no irregularity if he proceeds to determine the 
issues of law postponing the trial of the issues of fact. 
(Vol 3) 1916 Cal 164 (165). 

[3] Application made after date fixed for first hearing 
for trial of some of issues as issues of law without taking 
evidence — 0. 14, R. 2 or 0. 15 R. 3 has no application. 
(Vol 20) 1933 Cal 569 (560). 

£4] The Court while striking issue regarding Imita- 
te should first ascertain what article the parties con- 
sider to be applicable to the suit as framed. If the 
application of a particular article raises a question of fact, 
an issue should be struck on those facts, and if there be 
no dispute on facts, the question may be decided at the 
initial stage of the case on purely l^al arguments. 
(Vol 22) 1935 Lab 982 (983) : 17 Lab 391. 

[6] The questions whether the defendant has a right 
to challenge plaintiff’s adoption in view of a previous 
decision, is purely a question of law and should be dis- 
posed of first under this rule. (1935) 18 Nag L Jour 339 
(340). 

[6] Trial of case piecemeal is undesirable. (Vol 2) 
1916 Cal 87 (90). 

[7] Decision on issues of fact cannot be postponed, 
where all issues are questions of fact, except on the 
ground of embarrassment. (Vol 12) 1926 Pat 674 (676). 

[8] It is desirable that subordinate Courts should 
decide all the issues in a case. Order proposing to try 
only some issues first and postpone trial of others was 
held to be not a proper order and was set aside in revi- 
sion. (Vol 8) 1921 Pat 323 (323). 

£9] DeciMon on certain question^ first necessary — 
Suit sho .Jd be set down for settlement of issues. (Vol 10) 
1928 Bom 249 (251) : 47 Bom 609. 

£10] Deciding issues of mked questions of law and 


fact; without evidence by treating them as involving 
only questions of law is irregular — Declaring custom 
invalid before it is proved is bad. (Vol 2) 1916 Cal 87 
(90). 

[11] Issue requiring evidence is not a prelimmary 
issue. (Vol 10) 1923 Pat 344 (345) ® (Vol 19) 1932 Bom 
128 (129) : 56 Bom 224. (Preliminary issue of faot 
cannot be framed.) 

[12] As a general rule subordinate Couri ought not to 
dismiss action on preliminary issue. (Vol 19) 1932 Bom 
1(B). 

[13] Where the preliminary issue under this rule was 
a mixed question of law and fact, a question for the 
decision of which evidence was necessary, it was held 
that the Court should not refuse to frame all issues. 
Whether a preliminary issue falls under this rale or not 
is a matter which the Court must decide for itself after 
the issues have been framed. (1932) 1932 Mad W N 331 
(332). 

[14] Question whether Court should grant or reject 
prayer to try prelimmary issue of law — Court should 
observe harmony between general principle that cases 
should not be tried piecemeal and the wholesome pro- 
visions of O. 14, R. 2. (Vol 23) 1936 Pat 250 (252). 

[15] Preliminary issue decided by trial Court cannot 
be re-agitated by it at a later stage. (Vol 25) 1938 All 
113 (114) : I L R (1938) All 198. 

2. Revision. — [1] Order in which issues are to be 
tried is to be decided by trial Court and High Court will 
not interfere in revision. (Vol 20) 1933 All 749 (761). 

Order 14 Rule 3 — Note 1 

[1] It is absolutely necessary that the determination 
in a cause should be founded upon a case either to be 
found in the pleadings or involved in or consistent with 
the case thereby made. (1866-67) 11 Moo Ind App 7 
(20) (PC). 

[2] The sole guides to a Court in framing issues for 
trial in a case are not the pleadings of the parties. The 
Court should settle the issues on the pleadings and after 
hearing the pleaders. (Vol 6) 1919 Cal 186 (187). 

[3] Court may frame the issues from the oral exa- 
mination of the parties or their pleaders notwithstand- 
ing any difference between such allegations of facta as 
are contained in those examinations and those con- 
tained in written statements. (1869) 12 8uth W R 612 
(618). 

[4] Court has no power to frame issue on point 
neither alleged by parties or tbeir counsel nor contained 
in documents. (Vol 27)^ 1940 Nag 94 (95) * (Vol 6) 1919 
Cal 805 (806), (The fact that the parties are ready with 
the evidence upon the issues not raised is no justifica- 
tion for raising or trying it.) * (1912) 1912 Mad W N 
177 (178). (The Court should not decide a suit in a way 
which is not the case of either - party and on a matter 
on which no issue is raised.) ^ (1911) 21 Mad L Jour 
1008 (1009). (A Court is not justified in framing an 



[0. 14 Rr. 4-53 [THE CODE OF] CIVID PROOBDUBE, 1908 981 

5. Where the Court is of opinion that the issues cannot be correctly framed without the 
Court may examine wit‘ examination of some person not before the Court or without the inspection 
7iess6s or documents before of some document not produced in the suit, it may adjourn the framing 
framing issues, of the issues to a future day, and may (subject to any law for the time 

being in force) compel the attendance of any person or the production of any document by the 
person in whose possession or power it is by summons or other process. 

[1882— S. 148 ; 1877-S. 148 ; 1859-S. 140.] 

8m (l) The Court, may at any time before passing a decree amend the issues or frame 
Power to amejid; and additionalissuesonsuchtermsa3-.it thinks fit, and all such amendments 
strilce out, issues, or additional issues as may be necessary for determining the matters in 

controversy between the parties shall be so made or framed. 

(j3) The Court may also, at any time before passing a; decree, strike out any issues that appear 
to it to be wrongly framed or introduced, 

[1882— S. 149 ; 1877— S. 149 ; 1859— S. 141.] 

Q^^estions of foot or law may by 6. Where the parties to a suit are agreed as to the qtestion 
agreement be stated in formof issues, of fact or of law to be decided "between them, they may state 


O. 14 R. 3 (o(mtd,) 

issue on a point not alleged in the plaint.) (1882) 
8 Oal 975 (980). (Cases must be tried and deter- 
mined secundum allegata et yrohatta and it is con- 
trary to this principle to decide a cause upon a point 
not raided in the pleadings nor embodied in an issue.) 

[5] Though no specific issue on a particular point 
was framed, and that point appears to be present to the 
minds of the parties and if further materials which may 
have a bearing on the question were not placed before 
the Court, it could not be said that it was due to the 
absence of distinct issue. (1906) 29 Mad 72 (74). 

Order 14, Rule 4 — Note 1, 

[1] A party producing documents at the appellate 
stage in Court under 0. 14, R. 4 for the purpose of 
framing proper issues at the instance of his adversary 
cannot insist on their being used in evidence under 
S. 163, Evidence Act, all at once. (Yol 13) 1926 Nag 
60 (61). 

ORDER 14, RULE 5 — SYNOPSIS. 

1. Scope. 

2. **At any time before passing a decree.*’ 

1, Scope. — [1] Even in the absence of 0. 14, R. 5, 
every Court trying a civil cause has inherent power to 
take cognizance of questions which cut at the root of 
the subject-matter of controversy between the parties. 
(1912) 35 Mad 607 (612) : 39 Ind App 218 (PC). 

[2] Fresh facts not covered by pleadings disclosed in 
evidence — For awarding relief on such facts amend- 
ment of pleadings and framing of issues are necessary. 
(Yol 6) 1919 Mad 471 (471). 

[3] Allowing additional issue does not give right to 
adduce fresh evidence. (Yol 2) 1915 Mad 1196 (1198) ; 
39 Mad 466. 

[4] Where the amendment of an issue is necessary 
for the purpose of more effectually putting in issue and 
trying the real question or questions in controversy as 
disclosed by pleadings on either side, such amendment 
can be made under the second portion of sub-rule (1). 
(1880) 5 Cal 64 (70, 71). 

[5] Amendment of issue not prejudicing any party — 
Trial upon such amended issue cannot be declared 
improper. (Yol 12) 1925 Cal 1157 (1160). 

[6] Court has no power under this rule to frame new 
- issues which will change the nature of the suit. (1889) 
13 Bom 664 (668). 

[7] Under 0. 14, R. 5 one cause of action cannot 
be converted into a different one. Thus, a claimant as 
owner, cannot obtain relief on basis of contract of 
tenancy. (Yol 3) 1916 Pat 50 (61) ; 2 Pat L Jour 69. 

[8] Where no injustice would be done to either party 


the Court in the exercise of its discretion, under special 
circumstances may allow issues to be raised upon 
matters which do not come within the proper scope 
of the pleadings. (1880) 5 Oal 64 (70). 

[9] Parties going to trial on issue as it stood — Issue 
tried — It cannot be vacated on ground of misappre- 
hension. (Yol 19) 1932 Mad 583 (587). 

[10] Court can frame additional issues — But it 
should not go outside the statements of parties — Irre- 
gularity of framing additional issues at the end of trial 
is not cured by giving the parties opportunity to adduce 
additionaly evidence. (Y ol 13) 1926 Bom 33 (37, 38). 

[11] A plaintiff coming to Court with one case and 
hopelessly fading to prove it should not be permitted to 
succeed upon another and that directly in antagonism 
with primary allegations. (18<i3) 5 All 456 (459). 

[12] Where the discretion exercised by Court in 
amending issues was not shown to have been abused or 
perverse, ihe trial of the case on amended issues should 
not be interfered with. (1911) 1911 Pun L R No. 51, 
p. 224 (225). 

2. At any time before passing a decree,** — 

[1] Under O. 14, R. 6 (1) Court has very wide powers 
to amend issues or frame additional issues at any time 
before passing of decree. (Yol 17) 1930 Nag 225 (228): 
27 Nag L R 75. 

[2] Court can amend issue even after case is closed 
and can give opportunity for additional evidence — 
Omission to frame specific issue is not bad if issues 
framed are wide -enough. (Yol 1) 1914 Oudh 255 (257), 

[3] A Court trying a suit on a mortgage can raise 
an issue as to the invalidity of the mortgage for want 
of proper attestation, even after the close of the argu- 
ments. (1912) 35 Mad 607 i612) : 39 Ind App 218 (PC). 

[4] Special issue framed after evidence taken and 
arguments concluded — Decision thereon is not bad. 
(Yol 9) 1922 Pat 514 (524) : 2 Pat 62. 

[5] After the plaintiff’s case was closed, an issue on 
a new averment should not be allowed, when it neces- 
sitates the opening up of the whole case without any 
suggestion that the facts relied on had newly come to 
the knowledge and had excusably been unknown to 
the applicant. (1903) 27 Bom 485 (491, 492) : 30 Ind 
App 127 (PC). 

[6] Though a Court has power of framing any fresh 
issues before the judgment is pronounced, it ought not 
to do so by allowing new pleas to be raised after the 
case is remanded by the Appellate Court. (1911) 
10 Ind Cas 230 (231) (All). 

Order 14, Rule 6 — Note 1. 

[1] Where the parties agreed to refer issues of fact to 
a Commissioner and to abide by his findmgs, no appeal 
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the same in the form of an issue, and enter into an agreement in writing that, upon the finding 
of the Court in the affirmative or the negative of such issue, — 

(a) Qi sum of money specified in the agreement or to be ascertained by the Court, or in such 
manner as the Court may direct, shall be paid by one of the parties to the other of them, 
or that one of them be declared entitled to some right or subject to some liability specified 
in the agreement ; 

(b) some property specified in the agreement and in dispute in the suit shall be delivered by 
one of the parties to the other of them, or as that other may direct ; or 

(c) one or more of the parties shall do or abstain from doing some particuM* acfc specified in 
the agreement and relating to the matter in dispute, 

[1882—8, 150 ; 1877^8. 150 ; 1859—8. 142. C/. 0. 36, R. 1.] ^ 

Objects and Reasons. 

‘‘There does not seem to be any real conflict as to appear otherwise. It has, therefore, been considered 

whether an appeal lies, though at first sight it might unnecessary to provide expressly for an appeal.^ 

8* 0. Rt 

rj '^^There the Court is satisfied, after making such inquiry 
was executed zn good faztK niav pro- I ’ & i ^ 

nounce judgmmk as it deems proper, — 

(a) that the agi’eement was duly executed by the parties, 

(b) that they have a substantial interest in the decision of such question as aforesaid, and 

(c) that the same is fit to be tried and decided, 

it shall proceed to record and try the issue and state its finding or decision thereon in the same 
manner as if the issue had been framed by the Court ; 

and shall, upon the finding or decision on such issue, pronounce judgment according to the 
terms of the agreement; and, upon the judgment so pronounced, a decree shall follow. 

[1882—8. 151 ; 1877-8. 151 ; 1859—8. 143.] 


OEDEE XY. 

DISPOSAL OF THE SUIT AT THE FIRST HEAEING 
1. Where at the first hearing of a suit it appears that the parties are not at issue on any 
Parties not at issue, question of law or of fact, the Court may at once pronounce judgment. 
[1882— S. 152 ; 1877—8. 152 ; 1859—8. 144J 


2. Where there are more defendants than one, and any one of the defendants is not at issue 
Qjte of several defendants with the plaintiff on any question of law or of fact, the Court may at 
at issue. pronounce judgment for or against such defendant and the suit 

shall proceed only against the other defendants. 

[1882—8. 163 ; 1877—8. 153.] 

PROVINCIAL AMENDMENT 

MADRAS 


Be-mmiber Rule 2 as sub-rule (1) of Rule 2 and insert the following as sub-rule (2) : 

“(2) Whenever a judgment is pronounced under the provisions of this rule a decree may he drawn up in 
accordance with such judgment bearing the same date as the, day on which the judgment was pronounced.** 

[R. 0. 0. No. 1729 of 1926.] 


O, 14 R. 6 Ccontd.) 

would lie against a decree passed on the reporl; of the 
Commissioner. (1901) 29 Cal 306 (309, 310). 

Order 14, Rule 7 — Note 1. 

[1] Where adjustment of a suit is made contingent 
upon the findings of the Court on certain issues of fact 
or law, submitted to it by the parties, the adjustment 
becomes absolute upon the findings on such issues and 
the Court is bound to pronounce judgment according to 
terms of the agreement. (1892) 16 Bom 202 

(2x6). 

^ [2] Where there are definite pleadings, and a definite 
issue on those pleadings is framed, the finding must be 
con^d to matters raised in the issue. (Vol 15) 1928 
Nag 179 (1^), ' 


Order 15, Rule 1 — Note 1. 

[1] Where the defendant appears at the first hearing 
and confesses judgment, the Court may proceed to give 
judgment. (1869) 12 Suth W R 432 (435). 

[2] Buie does not apply so as to enable the Court to 
assume that parties are not at issue, without complying 
with the provisions of 0. 10, R. 1. (Vol 32) 1945 All 
352 (353) : I L R (1946) AU 499. 

[3] Case cannot be disposed of prior to the date fixed 
for hearing. In such a ease the decree is vitiated. 
(Vol 11) 1924 Lah 459 (460). 

Order 15, Rule 2 — Note 1. 

[1] Where one of several defendants confesses judg- 
ment, and judgment is pronounced against him^ further 
prosecution of the suit as against the other defendants 
is not barred. (1901) 25 Bom 378 (386). 
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Z* (1) Where the parties are at issue on some question of law or of fact, and issues have been 
Tarties at issue, framed by the Court as hereinbefore provided, if the Court is satisfied that no 
further argument or evidence than the parties can at once adduce is required upon such of the 
issues as may be sufficient for the decision of the suit, and that no injustice will result from 
proceeding with the suit forthwith, the Court may proceed to determine such issues, and, if .the 
finding thereon is sufficient for the decision, may pronounce judgment accordingly, whether the 
summons has been issued for the settlement of issues only or for the final disposal of the suit : 

Provided that, where the summons has been issued for the settlement of issues only, the parties 
or their pleaders are present and none of them objects. 

(2) Where the finding is not sufficient for the decision, the Court shall postpone the further 
hearing of the suit, and shall fix a day for the production of such further evidence, or for such, 
further argument as the case requires, 

[1882— S. 154 ; 1877— S. 164 ; 1869— S. 145.] 

Where the summons has been issued for the final disposal of the suit and either party fails 
'Failure to •produce evidence, without sufficient cause to produce the evidence on which he relies, 
the Court may at once pronounce judgment, or may, if it thinks fit, after framing and recording 
issues, adjourn the suit for the production of such evidence as may be necessary for its decision 
upon such issues. 

£1882—8. 155 ; 1877— S. 155 ; 1859— S. 145.] 


OEDEE XVL 

SUMMONING AND ATTENDANCE OF WITNESSES 
Summons to attend 1. At any time after the suit is instituted, the parties may obtain, on 

to give evidence or application to the Court or to such officer as it appoints in this behalf, sum- 
^produce documents. mouses to persons whose attendance is required either to give evidence or to 
produce documents. 

[1882— S. 159; 1877— S. 159; 1859— S, 149. See Sections 80 to 32.] 


Order 15, Rule 3 — Note 1. 

[1] Order 15, R. 3 gives power to the Court to deter- 
gnine the issues of law at a stage subsequent to the issue 
stage. (Vol 8) 1921 Pat 467 (467) * (Vol 9) 1922 Mad 
Mad 321 (322). 

[But see {Jol 20) 1933 Oal 559 (569) © (Vol 2) 1915 
Cal 87 (90).] 

[2] In appealable cases the Courts should, as far as 
may be pr^ticable, pronounce their opinion on all the 
important points so as to avoid remand, expense and 
delay. (Vol 9) 1922 P 0 406 (408) ; 50 Ind App 247 : 
50 Cal 243 {PC)©(Vol 17) 1930 Cal 787 (796) : 58 Cal 
474©(Vol 13) 1926 Lah 126 (128) : 7 Lah 42. 

[3] It is wrong to dispose of the ease at the first 
hearing when the procedure is objected to by the plain- 
tife*s pleader. (1893) 16 Mad 198 (200) © (Vol 2) 1915 
Mad 319 (319). 

[4] Order 17, E. 3 would not apply to a general 
adjournment under 0. 15, R. 3. (Vol 30) 1943 Bom 321 
(324) ; I L R (1944) Bom 1 (FB) © (Vol 28) 1941 Bom 
83 (85) : I L R (1941) Bom 150. 

Order 15, Rule 4 — Note 1. 

[1] In a case in which the summons may have been 
issued for final disposal, if after the written statement 
is ffied, the suit is found to involve issues of a less 
'Simple character than might have been anticipated at 
the outset, it is desirable in the interests of justice that 
the discretion given to the Court under 0. 15, R. 4 
should be so exereised as to ensure a fair trial and not 
to deny in effect the trial to the parties. (Vol 1) 1914 
Bom 46 (47) : 38 Bom 377. 

[2] Adjournment granted conditionally on produc- 
tion of evidence — Condition not fulfilled — O. 15, 
B, 4 applies — Court can at once pronounce judgment — 
^tat cannot be dismissed for non-prosecution. (Vol 16) 
1929 All 643 (543). 


Order 16, Rule 1 — Note 1. 

[1] Proceeding under Legal Practitioners Act held in 
Court of civil jurisdiction — ^In absence of provisions for 
summoning and enforcing attendance of witnesses, etc., 
procedure prescribed in 0. 16 should be followed. 
{Vol 6) 1919 Cal 474 (475). 

[2] Party desiring the presehee of the opposite 
party for giving evidence should take steps to apply 
under 0. 16,-' R. 1 and not under 0. 3, R 1. (Vol 20) 
1933 Mad 821 (822)©(Vol 7) 1920 Mad 213 (216). 

[3] Court is bound to issue summonses on application 
by either party at any time after institution of suit- 
(Vol 18) 1931 Lah 136 (136)©(1936) 17 Lah 776 (777). 
(The word “may” in 0. 16, E. 1 means “it shall be 
lawful.”)©(Vol 12) 1925 Bom 368(368)®(1891) 15 Bom 
86 (86) © (1910) 11 Oal L Jour 29 (32, 33). (Such an 
application should not be refused though many such 
applications may have been previously made.)© (Vol 13) 
1926 Pat 645 (547). (Application at late stage to send 
for Ohaukidari Register from Deputy Commissioner 
and admit it in evidence complied with.)©(1910) 8 Ind 
Cas 418 (418) (0udh)©(1905) 28 Mad 28 (36)©(Vol 11) 
1924 Lah 647 (648, 649). 

[4] Application to summon witnesses though made 
late cannot be rejected unless it is not hona fide. 
(Vol 16) 1929 Pat 622 (623) © (Vol 11) 1924 Oal 971 
(972)©(1936) 17 Lah 776 (777). (Unless the application 
under 0. 16, B. 1 is on the face of it frivolous and 
vexatious the Court has no discretion but to summon 
the witness.) 

[5] Issuing summonses to witnesses is a matter of 
course though the Court 'may not permit an adjourn- 
ment of the case if the apphcation is made too late. 
(Vol 16) 1929 AH 449 (451) : 51 All 341©(1894) 16 AU 
218 (219)©(1886) 9 Bom 308 (310) © (Vol 16) 1929 Oal 
459 (461)©(Vol 13) 1926 Oal 364 (364) © (Vol 12) 1925 
Lah 67 (67) © (1936) 17 Lah 776 (777). 
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PROVINCIAL AMENDMENTS 

ALLAHABAD 

The following proviso shall be added ; 

“Provided that no party who has begun to call his witnesses shall be entitled to obtain process to enforce the 
attendance of any witness against whom process has not previously issued, or to call any witness not named m a 
list, which must be filed in Court before the hearing of evidence on his behalf has commenced, without an order 
of the Judge made in writing and stating the reasons therefor.” 

LAHORE 

Add the following proviso : 

“Provided that no party who has begun to call his witnesses shall be entitled to obtain process to enforce 
the attendance of any witness against whom process has not previously issued, or to produce any witness not 
named in a list, which must be filed in Court on or before the date on which the hearing of evidence on his behalf 
commences and before the actual commencement of the hearing of such evidence without an order of the Court 
made in writing and stating the reasons therefor.” [16-10-1962.] 

N.-W.F.P. 

Substitute the following for Rule 1 ! 

“1. (1) On such date as the Court may appoint and not later than 30 days after the settlement of issues^, 
the parties shall present in Court a list of witnesses whom they propose to call either to give evidence or to produce 
documents. 

(2) They shall not be permitted to call witnesses other than those contained in the said list except with the 
permission of the Court and after showing good cause for the omission of the said witnesses from the list ; the 
Court granting such permission shall record reasons for so doing. 

(3) On application to the Court or such officer as it appoints in this behalf, the parties may obtain sum* 
mouses for persons whose attendance is required in Court ” 

OUDH 

SttbsUiute for Rule 1, the following ; 

“1. (1) The Court may, in any suit or class of suits rectuire any party to file by a date to be fixed by the 
Court, a list of witnesses whom he proposes to produce ; and may, if necessary, direct that such list be kept in a 
sealed envdope for such time as the Court considers desirable. 

"Where such a list has been called for from any party, the latter shall not, except for special reasons, be per- 
mitted to summon or produce as witness, any person whose name has not been entered in the list. 

(2) Subject to the provisions of sub-rule (1) the parties may, after the suit is instituted, obtain, on appli- 
cation to the Court or to such officer as it appoints in this behalf, summonses to persons whose attendance is requir- 
ed either to give evidence or to produce documents.” 

Rule lA— BOMBAY 

The following shall be added as Buie lA : 

“lA. (1) The Court may, on the application of any party for a summons for the attendance of any person^ 
permit that service of such summons shall be effected by such party, 

(2) "When the Court has directed service of the summons by the party applying for the same and such 
service is not effected, the Court may, if it is satisfied that reasonable diligence has been used by such party to 
effect such service, permit service to be effected by an officer of the Court.*’ [9-3-1926.] 

Rule lA — SIND 

Add the following as Rule lA, after Rule 1 ; ^ 

“lA. The Court may, on the application of any party for a summons for the attendance of any person as a 
witness, permit that service of such summons shall be ^ected by such party.** 

0. 16 R. 1 (contd,) refusing to grant an application for summonses. (1867) 

[6] Party can summon witnesses even after the time 7 Suth W R 147 (147). 

fixed by Court, but if witnesses are not served, Court [13] Application for summons refused— Appeal from 
should refuse adjournment. (Voll4) 1927 Lah281 (281), decree in suit — Correctness of order refusing application 

[7] Once a Court holds that a party is not to blame can be questioned subject to provisions of S. 99. (1894) 

for non-attendance of Ms witnesses he ought to be given 16 All 218 (220) ^ (Vol 30) 1943 Oudh 91 (96) : IS 

an opportunity of procuring the attendance of such wit- Luck 346. (The Appellate Court will not interfere unless 

ness. (Vol 32) 1926 Lah 572 (672) ^ (1910) 8 Ind Cas it is shown that the trial Court did not exercise its dis- 

418 (419) (Oudh). cretion wisely jiJilVol 16) 1929 Pat 622 (6*i^3). (Refusal 

[8] Plaintiff not taking steps for one hearing — Suit to summon witnesses — Refusal injuriously affecting 

adjourned— He has a right to get witnesses summoned decision — Decision can be set aside in appeal.) 

again. (Vol 10) 1928 Nag 68 (69), [14] Lahore Amendment — Court has discretion id 

[9] Court cannot refuse to issue summons on ground allow witnesses to be examined even if not mentioned 

that witness if produced would not support case of party in list if there are sufficient reasons for doing so# 

summoning, (Vol 12) 1925 Lah 672 (572) © (1906) 28 (Vol 28) 3941 Lah 38 (39). 

Mad 28 (36). ^ ^ [15] Witnesses present on date of hearing — Theij 

[10] A Court has no discretion to refuse to issue names included mthe original list - 0.16, R,l, Proviso 

summons to witnesses on the ground that it is not pos- (local amendment), does not apply and the Court can- 

able to serve them in time. (1909) 6 NagL R 181 (184). not refuse to examine them. (Vol 21) 1934 lah 317 

[11] This rule does not take away the inherent (317) : 36 Cri L Jour 679. 

power of the Court to refuse to summon witnesses in [16] Proviso (Lahore) — Witnesses need not be 

; order to prevent an abuse of process of the Court. named in lists filed originally Plaintiff can file list tiff 

(Yol 11) 1924 Lah 647 (649) >£<(1906) 28 Mad 28(82, 36). he actually commences to lead evidence. (Vol 22) 1935 
[121^ There is no appeal against an order of a Judge Iiah 488 (489), 
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2. flj The party applying for a summons shall, before the summons is granted and within 
Expenses of witness to ^ period to be fixed, 'p&y into Court such a sum of money as appears to 
be paid into Court on the Court to be sufBcient to defray the travelling and other expenses of 
applying for summons, person Summoned in passing fco and from the Court in which he is 
required to attend, and for one day’s attendance. 

( 2 ) In determining the amount payable under this rule, the Court may, in the case of any 
Experts, person summoned to give evidence as an expert, allow reasonable remuneration for 
the time occupied both in giving evidence and in performing any work of an expert character 
necessary for the case. 

( 8 ) Where the Court is subordinate to a High Court, regard shall be had, in fixing the scale 
Scale of eacpenses, of such expenses, to any rules made in that behalf. 

[1882— S. 160; 1877— S. 160; 1859— S. 151.] 

PROVINCIAL AMENDMENTS 

ALLAHABAD 

To Rule 2, add : 

*‘(4) This rule shall not apply, in oases to which Government is a party, in the ease of witnesses who are 
Government servants whose salary exceeds Rs. 10 per mensem and who are summoned to give evidence in their 
public capacity at a Court situated more than five miles from their headquarters.” 

BOMBAY 

Insert as proviso to sub-rule (1) ; 

“Provided that where Government or a public officer being a party to a suit or proceeding as such public 
officer supported by Government in the litigation, applies for a summons to any public officer to whom the Civil 
Service Regulations apply to give evidence of facts which have come to his knowledge, or of ma'tters with which he 
has had to deal, as a public officer, or to produce any document from public records, the Government or the 
aforesaid officer shall not be required to pay any sum of money on account of the travelling and other expenses of 
such witness.” [21-10-1918.] 

CALCUTTA 

Cancel clauses (1) and (2) and substitute the following : 

. “(1) The Court shall fix in respect of each summons such a sum of money as appears to ihe Court to be 

sufficient to defray the travelling and other expenses of the persons summoned in passing to and from the Court 
in which he is required to attend, and for one day’s attendance. 

(2) In fixing such an amount the Court may, in the case of any person summoned to give evidence as an 
expert, allow reasonable remuneration for the time occupied both in giving evidence and in performing any work 
of an expert character necessary for tlje case,” [25-7-1928.] 

LAHORE 

Add the following exception to Rule 2 (1) ; 

**Except%on — When applying for a summons for any of its own officers, Government will be exempt from 
the operation of clause (1).” [9-1-1919.] 


NAGPUR 

Add the following as an exception to Rule 2 (1) ; 

Exception, — When applying for a summons for any of its own officers, Government and State Railway 
administrations will be exempt from the operation of sub-rule {!).” [29-6-1943.] 

PATNA 

Add the following proviso to rule 2 (1) : 

“Provided that the Secretary of State shall not be required to pay any expenses into Court under this rule 
when he is the party applying for the summons, and the person to be summoned is an officer serving under 


Order 16, Rule 2 — Note 1. 

[1] It is matter of course and common justice that 
a witness should be paid his expenses by the party at 
whose instance ha had been summoned. (1879-80) 4 
Bom 619 i621). 

[2] Where a pleader is merely called to give evidence 
not on a question of law as an expert but merely to 
give evidence as to what occurred in a previous suit in 
which he was engaged as a pleader, no claim of special 
fees on account of status can be allowed. (Vol 9) 1922 
Bom 116 (117) : 46 Bom 89. 

[3] The assertion that a witness who has not made 
any claim to his expenses before giving his evidence 
could recover any sum due to him only by a suit is 
unwarranted. Witnesses in civil suits who have not been 
paid such reasonable sum for their expenses as the 
Court shall tha^ ,fit, may apply to the Court at any 
time in person enforce the payment of such sum as 
may be awarded to them, (1879-80) 4 Bom 619 (621). 


[4] Witness does not lose his right to claim expenses 
because party at whose instance he was summoned did 
not examine him. (1904) 28 Bom 647 (649). 

[5] Government servants — Salaries not deducted by 
Government —They are not entitled to include salaries' 
in expenses when cited as witnesses. (Vol 7) 1920 Cal 
821 (822). 

[6] Plaintiff repeatedly failing to pay process-fees for 
witnesses— Witnesses absent consequently — No good 
reason for plaintiff’s act — Suit can be dismissed. 
(Vol 12) 1925 Lab 457 (457, 458). 

[7] Party filing list of witnesses and paying necessary 
expenses — Court’s officers and not party are responsible 
for service and return of summons. (1871) 15 Suth W R 
88 (89), 

[8J Money paid to witness for batta and travelling 
expenses — Witness not attending Court though served 

Money paid can be recovered by suit. (1907) 17 Mad 

L Jour 143 (143). 
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Oovernment, who is summoned to give evidence of facts which have come to his knowledge, or of matters with 
vrhieh he has to deal, in his puhlio capacity.” 

SIND 

Insert the following as proviso to sub-rule (1) : 

“Provided that where Government or a public officer being a party to a suit or proceeding as such public 
officer supported by Government in the litigation applies for a summons to any public offiicer to whom the Civil 
Service Begulations apply to give evidence of facts which have come to his knowledge, or of matters with which he 
has had to deal as a public officer, or to produce any_ document from public records,^ the Government or the afore- 
said officer shall not be required to pay any sum of money on account of the travelling and other expenses of such 
witness.” 

{Imde?' of expenses 3. The sum so paid into Court shall be tendered to the person summoned, 
to witness, at the time of serving the summons, if it can he served personally. 

[18S2-.S. 161; 1877-S. 161; 1859— S. 151.] 

PROVINCIAL AMENDMENTS 

BOMBAY 

Insert the proviso : 

“Provided that where the witness is a public officer to whom the Civil Service Begulations apply and is 
summoned to give evidence of facts which have come to his notice or of facts with which he has had to^ deal, in 
his official capacity, or to produce a document from public records, the sum payable by the party obtaining tii6 
summons on account of his travelling and other expenses shall not be tendered to him.** [21-10-1918.] 

CALCUTTA 

Substitute the following for Buie 3 : 

“3. The sum so fixed shall be tendered to the person summoned, at the time of serving the summons, if it 
•can be served personally.’* [25-7-X928.3 

LAHORE / 

For Buie 3, suibsUtute : 

Tender of expenses “3. (1) The sum paid into a Court shall, except in the case of a Governinent 

to witness servant, be tendered to the person summoned, at the time of serving the summons if it 

can be served personally. 

(2) When the person siynmoned is a Government servant, the sum so paid into Court shall be credited to 
‘Government. 

Excephon. — (1) In oases in which Government servants have to give evidence at a Court situate not more 
than five miles from their headquarters, actual travelling expenses incurred by them may, when the Court considers 
it necessary, be paid to them. 

Exception. — (2) A Government servant, whose salary does not exceed Es. 10 per mensem^ may receive 
his expenses from the Court.” [9-1-1919.] 

MADRAS 

The following shall he added as a separate paragraph ; 

*Tn the case of employees of the Central Government or a State Bail way sums paid into Court as subsistence 
< allowance or compensation shall be credited in the Treasury to the credit of the Central Government or State 
Bailway as the case may be.** ' [7-1-1942.] 

NAGPUR 

For Buie 3, substitute the following ; 

' “3. (1) The sum so paid into Court shall, except in case of a Government servant or a State Bail way 

employee be tendered to the person summoned, at the time of the serving the summons, if it can be served per- 
sonally. 

(2) When the person summoned is a Government servant, the sum so paid into Court shall be credited to 
Government, and when a State Railway employee, to the Railway which employs him. 

Exception, — In case in which a Government servant or a State Railway employee has to give evidence at 
a Court situate not more than five miles from his headquarters, the actual travelling expenses incurred by him, 
may, when the Court considers it necessary, be paid to him.” [29-6-1943 J 

OUDH 

Substitute the following for Rule 3 : 

“3. (1) The sum so paid into Court shall, except in the case of aus* employee of the Central Government or 
a State Railway or any other commercial department of Government who is subject to the Payment of Wages Act, 
1936 (IV of 1936), be tendered to the person summoned at the time of serving the summons if it can be served 
personally. 

(2) When the person summoned is an employee of the Central Government or a State Railway or any other 
commercial department of the Government, who is subject to the Payment of Wages Act, 1936 (lY of 1936), 
glm so paid into Court shall be credited in the treasury to the credit of the Government concerned, i. e., Central 
Railway or any oth^ commercial department of Government as the case may be. 

Exertion* — In any case in which such a Government servant has to give evidence at a Court situate not 
more than five miles from his headquarters or while on leave has to give evidence at any place other than the place 
travelling expenses incurred by him may, when the Court considers it necessary, be paid to 

[16-M941.3 , . 
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PATNA 

Add the following as proviso : 

“Provided that when the person summoned is an officer of Government, who has been summoned to give 
evidence in a case to which Government is a party, of facts which have come to his knowledge, or of matters 
which he has had to deal, in his public capacity, then — 

i) if the ojBficer’s salary does not exceed Es. 10 a month, the Court shall at the time of the service of the 
summons make payment to him of his expenses as determined by Rule 2 and recover the amount from the 
Treasury ; 

(ii) if the officer’s salary exceeds Rs, 10 a month, and the Court is situated not more than five miles from 
his headquarters, the Court may, at its discretion on his appearance, pay him the actual travelling expenses incurred; 

(Hi) if the officer’s salary exceeds Rs. 10 a month and the Court is situated more than five miles from his 
headquarters, no payment shall be made to him by the Court. In such eases any expenses paid into Court under 
Rule 2 shall be credited to Government.” 


SIND 

Insert the following as proviso : 

“Provided that where the witness is a public officer to whom the Civil Service Regulations apply and is 
summoned to give evidence of facts which have come to his notice, or of facts with which he has had to deal in 
his official capacity, or to produce a document from the public records, the sum payable by the party obtaining 
the summons on account of his travelling and other expenses shall not be tendered to him.” 


4, (1) Where it appears to the Court or to such officer as it appoints in this behalf that the 
Procedure where in- sum paid into Court is not sufficient to cover such expenses or reasonable 
sufficient sum paidm, remuneration, the Court may direct such further sum to be paid to the person 
summoned as appears to be necessary on that account, and, in case of default in payment, may 
order such sum to be levied by attachment and sale of the moveable property of the party 'obtain- 
ing the summons ; or the Court may discharge the person summoned, without requiring him to 
give evidence ; or may both order such levy and discharge such person as aforesaid. 

(2) Where it is necessary to detain the person summoned for a longer period than one day, 
Expenses of witnesses the Court may, from time to time, order the party at whose instance he 
detained more than one w’as Summoned to pay into Court such sum as is sufficient to defray the 
expenses of his detention for such further period, and, in default of such 
deposit being made, may order such sum to be levied by attachment and sale of the moveable 
property of such party ; or the Coimt may discharge the person summoned without requiring 
him to give evidence ; or may both order such levy and discharge such person as aforesaid. 

[1882— S. 162 ; 1877— S. 162 ; 1859— S. 151.] 

PROVINPIAL AMENDMENTS 

CALCUTTA 

Cancel clause (1) and substitute therefor the following : 

“(1) Where it appears to the Court or to such officer as it appoints in this behalf that the sum so fixed is 
not sufficient to cover such expenses or reasonable remuneration the Court may direct such further sum to be paid 
to the person summoned as appears to be necessary on that account, and in case of default in payment, may 
order such sum to be levied by attachment and sale of the moveable property of the party obtaining the summons; 
or the Court may discharge the person summoned without requiring him to give evidence ; or may both order 
such levy and discharge such person as aforesaid”, ^ [25-7-1928,3 


LAHORE 

After the word “summoned” where it first occurs in Rule 4 (1), insert : 
“or when such person is a Government servant, to be paid into Court”, 


[9-1-1910.3 


NAGPUR 

Insert the following between the words “summoned” and “as appears” in sub-rule (1) : 

“or, when such person is a Government servant or a State Railway employee, to be paid into Court”. 

[29-6-1943.] 


Rule 4A— MADRAS 

Insert the following as Rule 4A : 

“4A. (1) Notwithstanding Anything contained in the foregoing rules, in any suit by or against the Crown no 
Special pvomsion for public payment in accordance with Rule 2 or Rule 4 shall be required when 
servants summoned as witnesses an application on behalf of Government is made for summons to a Government 
•in suits to which the Grown is a servant whose salary exceeds Bs. 10 per mensem and whose attendance is 
party* required in a Court situate more than five miles from his headquarters ; and 


Order 16 Rule 4 — Note 1. 

[1] A trying Court is not bound to direct the wit- 
nesses to appear at the adjourned date of hearing when 
the case is adjourned by it for wa/nt of 'time and not at 
4 tny party’s request. (1912) 22 Mad L Jour 409 (410). 

[2] A Court failing to bind witnesses to attend on 
he adjourned date, must allow the parties a reasonable 
ime to summon them and to enforce their attendance 


and grant an adjournment for the purpose. (1912) 16 
Ind Caa 986 (986) (Mad). 

[3] Order directing party to pay expenses of witness 
— Expenses can be realized by way of execution. (1910) 
7 Mad L Tim 76 (76). 

[4] Immovable property of debtor cannot be sold, in 
default of payment of witnesses’ expenses. (Vol 8) 1921 
Cal 430 (431). 
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the expenses inourred by Government in respect of the attendance of the witness shall not be taken into considera- 
tion in determining costs incidental to the suit. 

(2) When any other party to such a suit applies for a summons to such an officer, he shall deposit 
in Court along with his application a sum of money for the travelling and other expenses of the officer 
according to the scale prescribed [by the Government under whom the officer is serving] and shall also pay any 
further sum that may be required under Buie 4 according to the same scale ; and the money so deposited or paid 
shall be credited to Government. 

(3) In all eases where a Government servant appears in accordance with this rule, the Court shall grant him 

certificate of attendance,” [As amended on 2-3-1942,] 

5. Every summons for the attendance of a person to give evidence or to produce a document 
Time, :place and pur- shall specify the time and. place at which he is required to attend and also 

pose of attendance to he whether his attendance is required for the purpose of giving evidence or 
epecfifu m summons, produce a document, or for both purposes ; and any particular docu- 

ment, which the person summoned is called on to produce, shall be described in the summons 
with reasonable accuracy. 

[1S82~S. 163 ; 1877-S. 163 ; 1869— S. 162.] 

6. Any person may be summoned to produce a document, without being summoned to give 
Summons to produce evidence; and any person summoned merely to produce a document shall 

document. deemed to have complied with the summons if he causes such document 

to be produced instead of attending personally to produce the same, 

[1882— S. 164 ; 1877— S. 164 ; 1859— S, 153 ; Gf. B. S. 0., 0. 37. B. 7.] 

Power to require persons Any person present in Court may be required by the Court to 

present in Court to give evi- give evidence or to produce any document then and there in his posses- 
dence or produce document, gion or power. 

[1882— S, 165 ; 1877— S. 165.] 

PROVINCIAL AMENDMENT 

Rule 7A— CALCUTTA 

Insert the following as Buie 7A : 

“7 A. (i) Except where it appears to the Court that a summons under this Order should be served by the 
Court in the same manner as a summons to a defi ndant, the Court shall make over for service all summonses 
under this Order to the party applying therefor. The service shall be effected by or on behalf of such party by 
delivering or tendering to the witness in person a copy thereof signed by the Judge or such officer as he appoints in 
this behalf and sealed with the seal of the Court. 

(in) Buies 16 and 18 of Order 5 shall apply to summons personally served under this rule, as though the 
person effecting service were a serving officer, , 

(Hi) If such summons, when tendered, is refused or if the person served refuses to sign an acknowledg- 
ment of service or if for any reason such summons cannot be served personally, the Court shall on the 
application of the party, re-issue such summons to be served by the Court in like manner as a summons to a 
defendant.’* [25-7-1928.] 

8. Every summons under this Order shall be served as nearly as may be in the same manner 
Summons how served, as a summons to a defendant, and the rules in Order V as to proof of 
service shall apply in the case of all summonses served under this rule. 

[1882—8. 166 ; 1877— S. 167 ; 1859— S. 154.] 

PROVINCIAL AMENDMENTS 

ALL AH A BAD 

After this Order’ and before *‘shall be served,” add **may by leave of the Court be served by the party or 
his agent, applying for the same, by personal service and failing such service.” 

CALCUTTA 

Cancel Buie 8 and substitute therefor the following : 


n 1 summons under this Order not being a summons made over to a party for service under 

Buie /A ( 1 ) of this Order, shall be served as nearly as may be in the same manner as a summons to a defendant, 
and the rules in Order 5 as to proof of service shall apply thereto. 


Order 16, Rule 5 — Note 1. 

[1] Summons should be clear and specific in its 

terms as to the title of the Court and when the atten- 
dance of the person summoned is required Summons 

which contains no mention of place or time is bad. 
(1883)5 All 7 (8). 

[2] A witness is not bound to produce documents 
not duly specified in the summons and he can apply for 
specification of the documents. (1911) 5 Sind L B 44 
(45). 

Order 16, Rule 6 — Note 1. 

0] Documents, although not mentioned in sum- 


mons to be produced, should be admitted — Witness is 
not bound to produce a document before he is put in 
witness box. (Vol 12) 1925 Cal 1149 (1161). 

[2] A witness who is merely to produce a document 
will be deemed to have complied with the summons if 
he causes such document to be produced instead of at- 
tending in person. (Vol 28) 1941 Nag 169 (160). 

Order 16, Rule 7 — Note 1. 

[1] The rule is subject to Ss. 130 and 131, Evidence 
Act— Person cannot be called upon to produce title-deeds 
unless the requirements of Ss, 130 and 181 are fulfilled* 
(1911) 12 Cri L Jour 450 (450, 451) (Cftl)* 
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(2) The party applying lor a summons to be served under this rule shall, before the summons is granted 
and within a period to be fixed, pay into Court the sum fixed by the Court under Buie 2 of this Order.” 

N..W.F.P, 

Add the following : 


^ ‘‘Provided that such summons shall ordinarily be made over for service to the party calling the witnesses, 
and his afddavit shall be considered sufficient proof of service; provided further that he shall, for sufficient reasons, 
be entitled to apply to the Court to have the summonses served through its agency.’* 


OUDH 

Add the following provisos : 

“Provided that^ any party may, with the sanction of the Court, himself or by his agent effect service 
on his own witness, as if he were an officer of the Court, but in this case no diet money paid to a witness by a 
party or by his agent shall be included in the costs of the suit unless the witness verifies such payment before an 
officer of the Court ; 


Provided also that the special procedure for the service of summons upon defendant under Order 5, Buie 20A 
(1), shall not apply to service of summons under this Order.” 

PATNA 

Add the following : 

**ProvidGd that a summons under this Order may by leave of the Court be served by the party or his agent, 
applying for the same, by personal service. If such service is not effected and the Court is satisfied that reason- 
able diligence has been used by the party or his agent to effect such service, then the summons shall be served by 
the Court in the usual manner.” 


9* Service shall in all cases be made a sufficient time before the time specified in the snm- 
Time for serving mons for the attendance of the person summoned, to allow him a reasonable 
summons. time for preparation and for travelling to the place at which his attendance is 

required. 

[1882— -S. 167.] 


10. ( 1 ) Where a person to whom a summons has been issued either to attend to give evidence 
Procedure where wit- or to produce a document fails to attend or to produce the document in 
ness fails to comply compliance with such summons, the Court shall, if the certificate of the 
with summons. serving-officer has not been verified by affidavit, and may, if it has been 

so verified, examine the serving- officer on oath, or cause him to be so examined by another Court, 
touching the service or non-service of the summons. 


( 2 ) Where the Court sees reason to believe that such evidence or production is material, and 
that such person has, without lawful excuse, failed to attend or to produce the document in com- 
pliance with such summons or has intentionally avoided service, it may issue a proclamation 
requiring him to attend to give evidence or to produce the document at a time and place to be 
named therein; and a copy of such proclamation shall be affixed on the outer door or other con- 
spicuous part of the house in which he ordinarily resides. 


Order 16, Rule 10 — Note 1. 

[1] It is not obligatory on Court to compel witness 
to attend except on party’s application, (Yol 7) 1920 
Nag 62 (62). 

[2] Court can issue proclamation only when evidence 
or document is material. (Vol 16) 1929 All 850 (864)5' 
(1871) 15 Suth W R 176 (178). 

[3] If the Court is satisfied that a witness, has ab- 
sconded and that he is a material witness, it should 
grant an application for issuing a process against him 
unless the applicant is guilty of laches. (1910) 11 Cal 
L Jour 29 (31), 

, [4_] Before issuing warrants against absent witnesses 
provisions of 0. 16, B. 10 must be complied with. (Vol 4) 
1917 Lah 281 (281, 282). 

[5] "Witnesses absent — Further opportunity should 
be given to party to call them. (Vol 11) 1924 Fat 36 
(36) 5 (Vol 13) 1926 Lah 26 (27). 

[6] Witnesses absent — Party not asking for further 
action — Court can suo motu pass order under 0. 16, 
R. 10 (2) and (3). (19X1) 33 All 690 (693, 694). 

[7] No evidence that witness whose evidence was 
material was keeping out of way to avoid service of 
summons — Coercive process under E. 10 cannot be 
issued. (1871) 15 Suth W B 176 (178). 

[8] Whether there* was lawful excuse should be de- 


termined with reference to circumstances of each case. 
(1872) 15 Suth W B 63 (64). 

[9] Witness— Non-appearance on day of hearing — 
Order-sheet not clear as to direction to witness to re- 
appear— Witness held not guilty of wOful absence in 
defiance of order. (Vol 24) 1939 Pat 285 (287). 

[10] Municipal servant summoned to produce docu- 
ment— Witness not attending — His arrest refused on 
insufficient grounds - Witness held shonld be compelled 
to produce document. (1912) 16 Cal W N 116 (119). 

[11] Summonses duly served - Witnesses not appear- 
ing— Plaintiff offering to bring them — Court insisting 
on warrants to be issued is not legally wrong^ although 
it is harsh — High Court declined to interfere in appeal. 
(Vol 14) 1927 Lah 424 (424). 

[12] Warrant for arrest of witness for failure to pro- 

duce docutrient — Court cannot subsequently issue pro- 
clamation and attach witness’s pr')pt*rty. (Vol 7) 1920 
Mad 1014 (1017) ; 20 On L Jour 763. i ^ 

[13] If witnes-4 does not appear, his property is at- 
tached and sold to recover fine only — Action is taken 
by Court on motion by one party — Such party cannot 
be placed on same footing as attaching decree-holder— 
Person moving Court to proceed under 0.16, R 10 — 
Prope»ty of wrong person att-^ohed — Such applicant 
cannot be penalized. [Vol 24) 1937 Mad 811 (813). 
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(3) In lieu of or at the time of issuing such proclamation, or at any time afterwards, the 
Court may, in its discretion, issue a warrant, either with or without bail, for the arrest of such 
person, and may make an order for the attachment of his property to such amount as it thinks 
fit, not exceeding the amount of the costs of attachment and of any fine which may be imposed 
under rule 12 : 

Provided that no Court of Small Causes shall make an order for the attachment of immove- 
able property. 

[1882~S. 168 ; 1877— S. 168 ; 1859— S. 159 ; Cf, E. S. C., 0. 37, E, 8.] 

PROVINCIAL AMENDMENT "" 

ALLAHABAD 

In sub- rule (1) suhstitute a colon for the full stop after the word “summons” and add the proviso : 

“Provided that the Court need not examine the serving officer if the person has been summoned 
only to produce a document and has attended and admitteii receipt of the summons but has failed to produce 
the document.” 

In sub-rule (2) : 

(a) between the word “proclamation” and the word “requiring”, insert the words, “or, if he is present, au 
order in writing to be signed by him”; 

(b) for the words “and a copy of such proclamation” substitute the words, “and a copy of the proclamation 
if issued”. 

In sub-rule (3) between the word “proclamation” and the words “or at any time afterwards” insert the 
words, “or an order in writing.” 

If xoitness ay'pears, attach- 11 . Where, at any time after the attachment of his property, 

ment may he withdrawn, such person appears and satisfies the Court, — 

(a) that he did not, without lawful excuse, fail to comply with the summons or intentionally 
avoid service, and, 

(b) where he has failed to attend at the time and place named in a proclamation issued 
under the last preceding rule, that he had no notice of such proclamation in time 
to attend, 

the Court shall direct that the property be released from attachment, and shall make such order 
as to the costs of the attachment as it thinks fit. 

[1882— S. 169 ; 1877— S. 169 ; 1869— S. 160.] 

12 . The Court may, where such person does not appear, or appears but fails so to satisfy the 
Procedure if witness Court, impose upon him such fine not exceeding five hundred rupees as it 
fails to a^ear, thinks fit, having regard to his condition in life and all the circumstances 

of the case, and may order his property, or any part thereof, to be attached and sold or, if already 
attached under rule 10, to be sold for the purpose of satisfying all costs of such attachment, together 
with the amount of the said fine, if any : 

Provided that, if the person whose attendance is required pays into Court the costs and fine 
aforesaid, the Court shall order the property to be released from attachment. 

[1882— S. 170 ; 1877— Ss. 170, 174 ; 1859— S. 160.] 


Order 16, Rule 11 — Note 1. 

[1] Order 16, R. 11 provides for a case where the 
person satisfies the Court that he has not intentionally 
failed to carry out the order. (Vol7) 1920 Cal 46 (46, 47). 

Order 16, Rule 12 — Note 1. 

[1] Rule does not afieot special jurisdiction of 
Chartered High Court to proceed for contempt against 
defaulting witness. (Vol 13) 1926 Rang 188 (189, 190) : 
4 Rang 257 : 27 Cri L Jour 1241. 

[2] There is a conflict of opinion on the point as to 
when fine can be imposed andishree difierent views have 
been expressed : — 

(a) The words “such person” in 0, 16, R. 12 mean 
a person to whom a summons has been issued and who 
faiia tb appear under 0. 16, B. 10 (1) — Proclamation 
or order of attachment are not conditions precedent to 
impose fine on defaulting witness. (Vol 12) 1925 Mad 
1247 (1247) : 48 Mad 941 * (Vol 15) 1928 Lah 469 
(469) : 29 Cri L Jour 704. 

(b) No order under 0. 16, R. 12, can possibly be 
made until the procedure laid down in R. 10 has been 
followed, where that rule applies. (Vol 3) 1916 Cal 421 


{422)©(Vol 16) 1929 All 850 (85S)'P(Vol 7) 1920 Cal 655 
{666)*(Vol 15) 1928 Lah 473 (474). 

(c) Witness or party present in Court — Court direct- 
ing him to do certain act— Court need not go through 
procedure of issuing summons, proclamation or attach- 
ment of property to proceed under R. 12. (Vol 16) 
1929 All 99 (100). 

[3] Professional men should be given a reasonable 
latitude regarding attendance. (1910) 11 Cal L Jour 
29 (33). 

[4] Failure of witness to attend due to lawful excuse 
— Fine should not be imposed. (Vol 15) 1928 Lah 979 
(980), (Witness missing the train — Sending a telegram 
— Fine imposed — Order of fine was quashed.) 

[5] When the witness appears in obedience to an 
order of the Court requiring him to produce a document 
and states that the document is not in his possession, 
it is illegal to impose a fine upon him. (Vol 7) 1920 
Mad 1014 (1017). 

[6] Witness refusing to accept summons but attend- 
ing Court on the date fixed — ^Fine cannot be imposed. 
(Vol 15) 1928 Lah 469 (469) ; 29 Cri L Jour 704. 
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13. The provisions with regard to the attachment and sale of property in the execution of a 
Mode of attachment, decree shall, so far as they are applicable, be deemed to apply to any 

attachment and sale under this Order as if the person whose property is so attached were a 
judgment-debtor. 

14. Subject to the provisions of this Code as to attendance and appearance and to any law 
Court may of its own for the time being in force, where the Court at any time thinks it 

accm-d summcni as ^oitnesses necessary to examine any person other than a party to the suit and not 
strangers to smt. called as a witness by a party to the suit, the Court may, of its own 

motion, cause such person to be summoned as a witness to give evidence, or to produce any 
document in his possession, on a day to be appointed, and may examine Him as a witness or 
require him to produce such document. 

[1882— S. 171 ; 1877— S. 171.] 

15. Subject as last aforesaid, whoever is summoned to appear and give evidence in a suit 
Duty of persons sum- shall attend at the time and place named in the summons for that 

moned to give evidence or purpose, and whoever is summoned to produce a document shall either 
produce document, attend to produce it, or cause it to be produced, at such time and place. 

[1882— S. 172 ; 1877— S. 172 ; 1859— S. 167J 

16. (l) k person so summoned and attending shall, unless the Court otherwise directs, 
When they may deyart, attend at each hearing until the suit has been disposed of. 

(2) On the application of either party and the payment through the Court of all necessary 
expenses (if any), the Court may require any 'person so summoned and attending to furnish 
security to attend at the next or any other hearing or until the suit is disposed of and, in default 
of his furnishing such security, may order him to be detained in the civil prison. 

[1882— S. 173.] 

PROVINCIAL AMENDMENT 

LAHORE 

Add the follomng sub-rule (3) ; 

“(3) In the absence of the presiding ofiSoer the powers conferred by sub-r. (2) may be exercised by the* 
Senior Subordinate Judga.of the first class exercising jurisdiction at the headquarters of the district, or by any 
Judge or court-official nominated by him for the purpose. [25-7-1938.] 

Provided that a court- official nominated for the purpose shall not order a person, who fails to furnish such 
security as may be required under sub-r. (2), to be detained in prison, but shall refer the case immediately to the 
presiding officer on his return.” [23-1-1940.] 

17. The provisions of rules 10 to 13 shall, so far as they are applicable, be deemed to apply 
Ayylication of rules to any person who having attended in compliance with a summons departs,. 

20 to 13, without lawful excuse, in contravention of rule 16. 

[1882-^Ss. 174, 175 ; 1877— Ss. 174, 175 ; 1859— Ss. 168, 169.] 


18. Where any person arrested under a warrant is brought before the Court in custody and 
Procedure where witness cannot, owing to the absence of the parties or any of them, give the 
ap^ehended cannot give evidence or produce the document which he has been summoned to- 
evidence or produce docu- give or produce, the Court may require him to give reasonable bail or 

other security for his appearance at such time and place as it thinks* 


0. 16 R. 12 (contd,) 

[7] An order under E. 10 or E. 12 of 0. 16 is not 
appealable, but where such an order is illegal the High 
Court will interfere under S. 115, Civil P. 0. and re- 
medy the injustice caused to the aggrieved party. 
(Vol 7) 1920 Mad 1014' (1017)*(1911) 33 All 68 (70, 71). 

Order 16, Rule 14 — Note 1. 

[1] Power of Court to examine witness itself is dis- 
cretionary. (Vol 31) 1944 P 0 100 (103) : 71 Ind App 
171 : I L E (1945) Kar P 0 36 (P 0), 

[2] Lawyer present all through — He should not be exa- 
mined as court witness. (Vol 20) 1933 Pat 306 (824) : 
12 Pat 359. 

[3] When the Court swo motu summons a person to 
give evidence in a case, he is just as liable to be cross- 
examined as any other witness. (1869) 11 Suth W E 
468 (472). 

[4] Where a Court desires to have the evidence of a 
particular witness, whom the defendant does not desire 


to call, the Court cannot compel the defendant to pay 
the amount necessary to secure attendance or evidence 
of the witness and on defendant’s refusal to do so, it 
cannot refuse to issue summonses for the attendance of 
his witnesses. In such a case the correct procedure is ta 
take action under 0. 16, B. 14. (1911) 1911 Pun L R 
No 159, p. 583 (584, 585). 

[5] Party having plenty of opportunities — Court 
would refuse to examine witness at appellate stage. (Vol 
20) 1933 Pat 306 (324, 325) : 12 Pat 359. 

[6] In a case of boundary dispute or where the iden- 
tity of land is doubtful the Court should make free use 
of powers under B. 14. (1909) 5 Low Bur Bui 1 (2), 

Order 16, Rule 17 — Note 1, 

[1] Contempt — Witness leaving jurisdiction of the 
Court for avoiding to give evidence — Eule 17 is inade- 
quate. (Vol 13) 1926 Bang 188 (190) : 4 Bang 257 ; 
27 Ori L Jour 1241. 
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fit, and; on suoli bail or security being given, may release him, and, in default of his giving such 
bail or security, may order him to be detained in the civil prison. 

[1882— S. 174 ; 1877 — S. 174 ; 1869 — S. 169.] 

No witness to he ordered to attend in person 19* No one shall be Ordered to attend in person to 

unless resident mihin her tain limits, giye evidence unless he resides - — 

(a) within the local limits of the Court’s ordinary original jurisdiction, or 
(h) without such limits but at a place less than fifty or {where there is railway or steamer 
communication or other established public conveyance for five-sixths of the distance 
between the place where he resides and the place where the Court is situate) less than two 
hundred miles distance from the Court-house. 

[1882— S. 176.] 


20. Where any party to a suit present in Court refuses, without lawful excuse, when required by 
Consequence of refusal of the Court, to give evidence or to produce any document then and 
party to give evidence when there in his possession or power, the Court may pronounce judgment 
called on hy Court against him or make such order in relation to the suit as it thinks fit 

[1882 — S. 177 ; 1877 — S. 177 ; 1859 — S. 170.] 


Buies as to witnesses to 21. Where any party to a suit is required to give evidence or 
apply to parties summoned, to produce a document, the provisions as to witnesses shall apply 
to him so far as they are applicable. 

[1882 — S. 178 ; 1877 — S. 177 ; Gf. 1869 — S. 126.] 

PiCOVINCIAL AMENDMENTS 

CALCUTTA 

Cancel Rule 21 and substitute tlierdfor the following; 

**21. (1) When any party to a suit is required by any other party thereto to give evidence, or to pro- 
duce a document, the provisions as to witnesses shall apply to him so far as applicable. 

(2) When any party to a suit gives evidence on his own behalf the Court may in its discretion permit him 
to include as coats in the suit a sum of money equal to the amount payable for travelling and other expenses to 
other witnesses in the case of similar standing.” [11-11-1927.] 

MADRAS 

Substitute the following for Rule 21 : 

Buies in the case of par- **21. (1) When a party to a suit is required by any other party thereto to 

ties appearing as witnesses, give evidence or to produce a document, the provisions as to witnesses shall apply 
to him so far as applicable. 

(2) When a party to a suit gives evidence on his own behalf, the Court may, in its discretion permit him 
to include as costa in the suit a sum of money equal to the amount payable for travelling and other expenses to 
other witnesses in the c^ise of similar standing,” ^ [4-2-1936.] 

Rules 22 and 23— ALLAHABAD 

To Order 16, ddd the following rules : 

‘*22. (1) Save as provided in this rule and in Rule 2, the Court shall allow travelling and other expenses on 
*the following scale 

fa) in the case of witnesses of the class of cultivators, labourers, and menials, six annas a day ; 


Order 16, Rule 19 — Note 1. 

[1] Plaintiff not residing within Court’s jurisdiction 
nor within 200 miles from court-house — He cannot be 
compelled to app**ar in person as defendant’s witness 
but should be examined on commission. (Vol 19) 1932 
Nag 136 (136) : 28 Nag L R 146, 

[2] The rule applies to persons who are ordered to 
attend in person to give evidence, including persona 
who may be parties, but are required to give evidence 
as witnesses. (Vol 9) 1922 Cal 42 (43). 

[3] Rule 19 does not apply to summonses under 
S. 36, Presidency Towns Insolvency Act — Supposed 
‘debtor to insolvent’s estate can be summoned even 
though he is beyond 200 miles. (Vol 15) 1928 Mad 856 
(869). 

Order 16, Rule 20 — Note 1. 

[1] Rnle must be strictly construed. (1874) 22 Suth 
W R 270 (271). 

[2] Party producing document under rule, but not 
exhibiting in evidence - Court cannot make order under 
R. 20 against him. (Vol 6) 1918 Cal 145 (145). 

[3] Rule applies only when party is present in Court 


and refuses to comply with order. (1911) 12 I 0 719 
(719) (Mad). 

[4] Party who is not guilty of wilful default is not 
liable to be visited with consequences of this rule. (1866) 
6 Suth W B 247 (248) * (1871) 15 Suth W B 269 (269) 
© (1873) 20 Suth W R 165 (166). 

[5] Rule is permissive and not mandatory. (1866) 5 
Suth W B 89 (89) © (1869) 11 Suth W R 5 (5). 

[6] Order 16, Rule 20 does not give the Court an 
arbitrary power to dismiss a ^it and give judgment 
against the party defaulting to appear wholly without 
reference to the state of evidence, still less without 
hearing the evidence. (1875) 24 Suth W R 314 (814, 
315). 

[But see (1876) 2 Cal 222 (225).] 

[7] Decision pronouncing judgment under this rule is 
appealable order. (1866) 5 Suth W R 270 (270). 

Order 16, Rule 21 — Note 1, 

[1] Rule 21 applies only to case where party has been 
called by other party — Court has no ]^wer under it to 
allow travelling expenses of party giving evidence in 
support of his own case. (Vol 22) 1935 Mad 244 (244)* 
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CbJ in the case of witnesses of a better class, sucli as zamindars, traders, pleaders, and persons of corres- 
ponding rank, from eight annas to two rupees a day, as the Court may direct ; and 

fc) in the case of witnesses of superior rank, including officers of Government in receipt of a salary of not 
less than Bs. 200 a month, from three to five rupees a day, 

(2) If a witness demands any sum in excess of what has been paid to him, such sum Ishall be allowed if he 
‘Satisfy the Court that he has actually and necessarily incurred the additional expense. 

Illustration 

A post office or railway employee summoned to give evidence is entitled to demand from the party, on 
whose behalf or at whose instance he is summoned, the travelling and other expenses allowed to witnesses of the 
•class or rank to which he belongs and in addition the sum for which, he is liable as payment to the substitute 
officiating during his absence from duty. The sum so payable in respect of the substitute will be certified by the 
official superior of the witness on a slip which the witness will present to the Court from which the summons 
issued. 

(3) If a witness be detained for a longer period than one day the expenses of his detention shall be allowed 
at such rate, not usually exceeding that payable under clause (1) of this rule as may seem to the Court to be rea- 
sonable and proper : * 

Provided that the Court may, for reasons stated in writing, allow expenses on a higher scale than that 
hereinbefore prescribed. 

23. In cases to which Government is a party, Government servants whose salary exceeds Es. 10 per 
mensem and all police constables whatever their salary may be who are summoned to give evidence in their 
■official capacity at a Court situated more than five miles from their head-quarters, shall be given a certificate of 
attendance by the Court in lieu of travelling and other expenses.*’ 


OEDEB XVIL 
ADJOURNMENTS 

CoiLrt may grant time 1, (l) The Court may, if sufficient cause is shown, at any stage 

and adjourn hearing. of the suit grant time to the parties or to any of them, and may 

from time to time adjourn the hearing of the suit. 

( 2 ) In every such case the Court shall fis a day for the further hearing of the suit, and 
Costs of adjournmenL may make such order as it thinks fit with respect ‘to the costs occa- 
sioned by the adjournment ; 

Provided that, when the hearing of evidence has once begun, the hearing of the suit shall be 
continued from day to day until all the witnesses in attendance have been examined, unless the 
'Court finds the adjournment of the hearing beyond the following day to be necessary for reasons 
to be recorded. 

[1882— S. 166 ; 1877— S, 156 ; 1859— S. 146.] 

PROVINCIAL AMENDMENTS 

ALLAHABAD 

Add the following further proviso : 

“Provided further that no such adjournment shall be granted for the purpose of calling a witness not 
previously summoned or named, nor shall any adjournment be utilised by any party for such purpose, unless the 
Judge has made an order in writing under the proviso to Order 16 Buie 1.” 

LAHORE 

(1) Add the following at the beginning of sub-rule (1) ; 

“Subject to the provisions of Order 23 Buie 3.” 

(2) Add the following as sub-rule (3) : 

“(3) Where sufficient cause is not shown for the grant of an adjournment under sub-rule (1), the Court 
fihall proceed with the suit forthwith.’* [As amended on 21-7-1937,] 


ORDER 17, RULE 1. — SYNOPSIS. 

1. Applicability and scope. 

2. Adjournment. 

3. “Sufficient cause.** 

4. Costs of adjournment. 

1. Applicability and scope. — [1] The Court has 
discretion to grant adjournment at any stage of the suit 
— Court can grant time for production of further evi- 
•dence even during coarse of arguments. (Vol 3) 1916 
Lah 175 (176). 

[2] Adjournments made, not at the instance of the 
parties, but necessitated by the rules of the Court, which 
regulate the disposal of its own business, do not fall 
within the scope of 0. 17, E. 1. (1898) 2 Cal W N 490 
<491). 


[But see (Yol 22) 1935 All 210 (211). (Buie 1 applies 
to adjournment made at party’s instance as also by 
Court on its own motion)]. 

[3] It is the duty of Court to see that service of sum- 
mons to witnesses is effected — Person applying to Court 
without delay for issue of summons and paying neces- 
sary fees but witnesses though served refusing to come 
to Court until served through their superiors — Adjourn- 
ment prayed for is not one to which strict provisions of 
O. 17, R. 1 should be applied. (Yol 16) 1929 Lah 620 
(621). 

[4] Hearing of suit is different from* hearing of evi- 
dence. Court may adjourn the hearing of the suit and 
yet may, under 0. 13, B, 2, refuse to accept documen- 
tary evidence which ought to have been but was not 

IM, 63, 
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produced at the first hearing though such hearing 
resulted only in an adjournment. {Vol 6) 1919 Cal 800 
(801). 

[5] When the hearing of a suit has once begun it 
must go on from day to day unless the trying Judge 
sees reasons to adjourn it. The District Judge has no 
power to order the adjournment of a suit which is part 
heard before Bubordinate Judge. (Vol 2) 1915 Mad 78 
(78) ^ (1910) 8 Ind Oas 990 (991) (Bang). (A Court 
granting an adjournment beyond the following day is 
bound to record its reasons therefor.) 

[6] Orders 9 and 17 apply to application for final 
decree under 0. 34, R. 5, in view of S. 141. (Vol 24) 
1937 Sind 273 (278) : 31 Sind L R 180. 

[7] Order 17 does not apply to execution proceedings. 
(Vol 20) 1933 Mad 418 (422) ; 56 Mad 490 (E B). (Per 
Sundaram Glietty J,) 

[8] An order of adjournment is not open to revision. 
(Vol 11) 1924 Hag 417 (418). 

2. Adjournment. — [1] The granting of adjourn- 
ment is a matter within the discretion of the Court to be 
exercised on the materials placed before it. (Vol 23) 1936 
Pat 472 (474):15Pat 561 (EB)ii«(Vol 22) 1936 All 476 (477). 
(Order of the lower Court deciding that there is sufiicient 
cause to grant adjournment in its discretion is not appeal- 
able.) »3E* (Vol 1) 1914 All 230(232). (A Court of second appeal 
will not interfere with the exercise of such discretion.) 
(Vol 14) 1927 Lah 879 (879). (What is sufficient cause 
is a question of fact — Second appeal does not lie.) * 
(Vol 13) 1926 Hag 486 (487). (It is in the discretion of 
the trial Court to allow a party to produce a witness for 
giving rebuttal evidence and to give adjournment for the 
purpose.) !$• (Vol 9) 1922 Hag 81 (81). (Adjournment is 
in the discretion of the Court of first instance.) 88 
(Vol 4) 1917 Hag 48 (49). (Order refusing adjournment 
is not appealable — Appellate Court will not generally 
interfere with exercise of discretion refusing adjourn- 
ment even in appeal from decree.) © (Vol 8) 1921 Pat 
76 (78) : 5 Pat L Jour 390. (Non-compliance with a 
provision of law does not give a party an absolute right 
to insist an adjournment.) 

[2] The discretion should be exercised judicially and 
reasonably, it not being subject to any definite rules. 
(Vol 1) 1914 Sind 105 (106, 107) : 8 Sing L B 275. 

[3] Conduct of party should be scrutinised, (Vol 3) 
1916 Pat 33 (33) : 1 Pat L Jour 173. 

[3a] Court ought not to be too technical in the mat- 
ter of adjournments. (Vol 13) 1926 Mad 859 (860). 

[4] Defendant summoning no evidence and applying 
for adjournment on pretext of illness — Court rejecting 
application on ground that defendant was shamming — 
Trial Court’s discretion in refusing adjournment held 
properly exercised. (Vol 28) 1941 Smd 41 (44) : I L B 
(1941) Kar.146. 

[5] Application for adjournment should not be sum- 
marily disposed of, (Vol 15) 1928 Cal 102 (102). 

[6] Befusal to postpone the bearing for an hour or 
two to give time for a party to appear can be hardly 
called proper. (Vol 15) 1928 Nag 165 (166). 

_ [7] Date of hearing— Case not called until 2 p. m. — 
Six witnesses for plaintifE examined and 40 witnesses 
for defendant present — Defendant’s advocate appearing 
in other Court and defendant applying for adjournment 
but Court refusing — Though defendant has not shown 
sufficient cause for not being ready with his case. Court 
■should use its discretion in allowing adjournment* 
(Vol 16) 1929 Bang 215 (216). 

[8] Sait by ereffitor ^ Debtor’s objection that claim 
is fraudulent — C. I. D. officer appointed to investigate 
fraud — Date fixed for hearing adjourned and another 
date fixed— C. I. D. officer requesting postponement of 
case for two months — Postponement granted without 


any intimation to creditor’s pleader — Procedure held not 
according to law. (Vol 23) 1936 Pat 472 (473) : 15 Pat 
561 (E B). 

[9] Adjournment should be ashed for as early as 
possible. (Vol 12) 1925 Nag 236 (237). 

[10] When a Court finds it necessary to adjourn a 
pending suit, it is part of the duty of the Court to see 
that the date fixed for the adjourned hearing is 
communicated to the parties concerned or to heir 
pleaders or at any rate to such of them as are present 
or represented in Court when the adjournment takes 
place. (Vol 10) 1923 AU 79 (80). 

[11] Signatures of pleaders of both parties should be 
on order sheet. (Vol 12) 1925 Pat 807 (809) : 4 Pat 
440. 

[12] Adjourned date need not be intimated to an 
absent party. (Vol 17) 1980 Mad U3 (114) (S B). 

3. ‘^Sufficient cause.” — [1] Question as to existence 
of sufficient cause for adjournment is one of fact. 
(Vol 22) 1935 All 476 (477). 

[2] Plaintiff ready with witnesses several times but 
Court adjourning many times for want of time— Plain- 
tiff failing on one occasion — Adjournment should be 
granted. (Vol 13) 1926 Mad 944 (944). 

[3] Witnesses served but absent as wrong date given 
in processes — It is good ground for adjournment. 
(Vol 20) 1933 Nag 336 (337). i 

[4] Summonses duly served but witnesses in question 
not presenting themselves before the Court at the 
hearing — Plaintiffs applying for adjournment to enable 
them to re- summon these witnesses but adjournment 
refused — Held the Court ought to have granted adjourn- 
ment to re-summon the witnesses. (Vol 10) 1923 All 
218 (219) : 45 All 407 (Vol 20) 1933 Lab 176 (177). 

[5] Plaintiff taking steps to secure attesting witness 
and not responsible for non-service — Adjournment. 
shoTild be granted for examining him. (Vol 20) 193^ 
Mad 612 (613). 

[6] Witnesses absent — Absence not due to delay in 
summoning — Adjournment should be granted, (Vol 12} 
1925 Oudh 304 (304). 

[6a] While it is desirable that trial of cases should be 
expedited no concession should be made to a party 
who does not exercise due diligence; it has to be remem- 
bered that witnesses are not always under the influence 
of the party by whom they are called and it may be 
necessary to secure the help of the Court; in securing their 
attendance, audit is equally undesirable that cases should 
be expedited at the cost of substantial justice. (Vol 29) 
1942 Lab 162 (163). 

[7] Non-payment of process within time — Witness 
served in sufficient time to appear — Court should grant 
adjournment. (Vol 7) 1920 Nag 221 (222) : 16 Nag 
L B 1, 

[8] The Court ought to grant adjournment if the 
witnesses fail to appear for non-service of summons due 
to vacation. (Vol 7) 1920 Pat 833 (835) ; 5 Pat L Jour 
70. 

^ [9] Adjournment cannot be refused on ground that 
witnesses would not be able to prove the facts in issue. 
(Vol 12) 1925 Lab 572 (572). 

[10] Case set down for final hearing but further 
evidence required — Plaintiff not expected to come 
prepared at such hearing with evidence before he has 
seen defendant’s written statement — Judge is bound to* 
adjourn case. (1867) 7 Suth W 'B 84 (84). 

[11] Case transferred without notice to defendant — 
Defendant should be granted adjournment if he pleads 
unpreparedness to go on. (Vol 12) 1925 Pat 534 (534, 
535). 

[12] Hearing taken up on a date not fixed — Defen- 
dant praying for time — Court cannot pass ex •garte* 
decree. (Vol 16) 1929 Pat 609 (612) : 9 Pat 408. 
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2. Where, on any day to ■which the hearing of the suit is adjourned, the parties or any of 
Procedure if parites fail them fail to appear, the Court may proceed to dispose of the suit in 
to appear on day fined. one of the modes directed in that behalf by Order IX or make such 
other order as it thinks fit. 

[1882— S. 137 , 1877— S. 157 ; 1859— S. 147.] 


O. 17 R. 1 (contd.) 

[13] Where there is a positive legal bar to a suit and 
where there are grounds for supposing that that bar may 
exist and where a decree (supposing such bar were to 
exist) would cause subsequent confusion and embarrass- 
ment the Court is justified in granting adjournment to 
enable the party to satisfy the Court on the point. 
(Yol 15) 1928 All 3o5 (356)* 

[14] Party undertahing to produce his own witnesses 
—Witnesses not produced — Court is not bound to give 
further time. (Yol 15) 1928 Lab 641 (642). 

[15] Order 17, Kule 1 {as amended) — Defendants 
aware of intended departure of witnesses — No steps 
taken to get them examined before they leave — Court 
can refuse to wait till their return. (Yol 19) 1932 Lah 
591 (592) : 13 Lah 458. 

[16] Laches in paying process fees may be ground for 
refusing adjournment. (Yol 20) 1933 Nag 336 (337). 

[17] Adjournment cannot be granted for the reason 
tha,t compromise was suggested. (Yol 15) 1928 Mad 
401 (401). 

[17a] Agreement in good faith between parties for an 
adjournment for a compromise — Adjournment should 
be granted. (Yol 5) 1918 Pat 256 (257). 

[18] Parties cannot get adjournments on the ground 
that somebody else undertakes to keep the Court busy. 
(Yol 11) 1924 Cal 774 (776) : 51 Cal 70. 

[19] Where a notice as to inspection and discovery of 
documents is adjourned to the hearing of the suit, 
though no judgment is given on the notice, the Court 
may proceed with the suit on the day fixed for hearing 
and refuse further adjournment especially where the 
nature of the case requires the avoidance of delay. 
(Yol 12) 1926 Bom 105 (108). 

[20] Absence of due diligence — No adjournment can 
be granted. (Yol 10) 1923 Lah 548 (550) : 4 Lah 258®t 
(Yol 13) 1926 Oudh 75 (76). (Missing of a train is no 
good ground for absence.) 

[21] Adjournment must be granted for attendance of 
witness who is ill even in spite of two previous adjourn- 
ments. (Yol 13) 1926 Lah 501 (501). 

[22] Absence of advocate owing to his attendance in 
another case is not sufidcient ground for adjournment. 
(Yol 14) 1927 Bang 258 (258). 

4. Costs of adjournment. — [1] The party who is 
ready to proceed with the suit should be awarded such 
costs as can reasonably be held to be occasioned by the 
adjournment and as might reasonably compensate him 
for the expense incurred by reason of the adjournment 
— The condition imposed should not be in the nature of 
a penalty or punishment to the party asking for 
adjournment. (Yol 83) 1946 Bom 113 (114) ® (Yol 29) 
1942 Lah 162 (163). (Costs should not be awarded 
against party not substantially at fault in matter of 
adjournment.) © (Yol 17)^ 1930 Oudh 171 (173) : 4 
Luck 629. 

[2] Plaintiff failing to bring forward sufficient 
evidence to establish his case in an ex 'parte suit asking 
for adjournment to bring more evidence — Adjournment 
granted on condition that plaintiff bears the whole costs 
of the hearing. (1881) 7 Cal 177 (177). 

[3] Costs occasioned by adjournment should be 
ordered to be paid and not costs of suit generally. 
(Yol 25) 1938 Mad 711 (711). 

[4] Plaintiff allowed to sue as pauper — Costs can 
he made condition precedent for allowing him an 


adjournment. (Yol 15) 1928 Bang 306 (307) : 6 Kang 
561 © (Yol 28) 1941 Mad 437 (438). (Such condition 
can be enforced by dismissal of suit.) 

[5] Payment of costs ordered before next hearing — 
Party not so paying has no right to be heard. (Yol 15) 
1928 Mad 786 (788). 

[6] Adjournment granted subject to payment of 
adjournment costs withm certain time — Costs not paid 
within time granted — Suit can be dismissed. (Yol 27) 
1940 Nag 158 (159) © (Yol 6) 1919 Cal 111 (111, 112). 
(Appeal.) © (Yol 3) 1916 Lah 162 (163). 

[7] Defendants granted adjournment on condition of 
paying costs — Default in paying — Defence can be 
struck off. (Yol 12) 1925 All 280 (281) : 47 All 538. 

[8] Unless payment of costs is made a condition 
precedent to the hearing of defendants’ evidence the 
defence cannot be struck off. (1898) 21 Mad 403 (404). 

[9] Court offering defendant opportunity to make 
detailed statement under 0. 6, B. 5 on payment of ad- 
journment costs — Defendant refusing conditional offer 
— Formal amendment of plaint subsequently allowed — 
On such amendment, held no case for further pleadings 
arose and Court rightly '.refused to accept defendant’s 
belated statement. (Yol 24) 1937 Nag 376 (378) ; I L B 
(1937) Nag 498. 

[10] The dismissal of an application for adjournment 
granted with a direction to pay costs, because the appli- 
cant failed to pay costs fixed by the Court on the same 
day is wrong. The party should be given sufficient time 
to produce the money. (Yol 12) 1925 Cal 570 (571). 

[11] Where leave to sue in forma pauperis, is grant- 
ed and thereafter the plaintiff applies fox the amend- 
ment of the plaint it is not competent for the Court 
after allowing the amendment to direct him to pay the 
costs of the amendment and then dismiss the suit for 
default of payment of such costs. (Yol 9) 1922 Bom 385 
(385) : 47 Bom 104. 

[12] Adjournment for good cause must be granted 
without costs. (Yor2) 1915 Lah 476 (477). 

[13] Pleader asked to admit genuineness of document 
is entitled to consult client — Pleader demanding short 
adjournment should not be burdened with costs. (Yol 23) 
1936 Lah 705 (706). 

[14] Dale fixed for scrutiny of processes is not one 
for hearing of ease — Court cannot order defendant to 
pay costs for his failure to appear on that date. (Yol 29) 
1942 Lah 162 (163). 

[15] Suit dismissed for non-payment of adjournment 
costs — Appeal lies — Suit cannot be restored in inherent 
jurisdiction. (Yol 30) 1943 Nag 149 (150, 151) : I L B 
(1943) Nag 613. 

[16] Order dismissing suit for non-payment of costs 
of adjournment falls under 0. 17, B. 3 and not B. 1 — 
Dismissal bars second suit (Oudh amendment.) (Yol 31) 
1944 Oudh 39 (40). 

ORDER 17, RULE 2 — SYNOPSIS. 

1. Scope and applicability. 

2. “Appearance.” 

3. “Hearing.” 

4. Remedy of party aggrieved. 

5. Distinction between Rr, 2 and 3 — See 0. 17, B. 3. 

1. Scope and applicability. — [1] Buie applies to 

cases in which a party having originally appeared fails 
to do so on the day to which the hearing is adjourned. 
(Yol 32) 1945 Smd 98 (102) : I L B (1946) Kar 1© 
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ALLAHABAD 

Add the following : 

“Where on any such day, the evidence, or a substantial portion of the evidence, of any party has already been 
recorded and such party fails to appear the Court may in its discretion proceed with the case as if such party were^ 
present, and may dispose of it on the merits. 

Eccplanation, — No party shall be deemed to have failed to appear if he is either present or is represented 
in Court by an agent or pleader, though engaged only for the purpose of making an application.” [28-5-1943-] 

OUDH 

Add the following as sub-rule (2), and read the existing Buie 2 as sub-rule (1) : 

*‘(2) Where before any such day, the evidence. or a substantial portion of the evidence of any party has 
been recorded, and such party fails to appear on such day, the Court may, in its discretion, proceed with the case 
as if such party were present and may dispose of it on the merits. 

Explanation. — No party shall be deemed to have failed to appear if he is either present in person, or is 
represented in Court by his agent or pleader though engaged only for the purpose of making an application.” 


0. 17 R. 2 (contd.) 

(Vol 22) 1935 All 210 (211)«©(Vol 20) 1933 All 907 (908) 
^•{Vol 12) 1925 All 267 (269) : 47 All 140. (Defendant 
absent at adjourned hearing— -Order should be presumed 
to be under B, 2 in absence of mention otherwise.)^* 
(Vol 10) 1923 All 651 (552) : 45 All 618dE'(Vol 4) 1917 
All 136 (137, 138). (PlaintiflE directed to appear under 
O. 10, R. 4 and case adjourned — On his non-appearance 
case should have been dismissed under O. 17, R, 2 
read with 0. 9, B. 8.) ^ (Vol 29) 1942 Bom 344 (344). 
(Case adjourned — ^Defendant absent — Court can proceed 
esc varte — Defendant can apply under O. 9. R. 13.)* 
(Vol 12) 1925 Bom 328 (S29)*(1896) 20 Bom 736 (744), 
*(Vol 1) 1914 Cal 360 (361) ; 41 Cal 956. (Case proceed- 
ing from day to day — Disposal ex parte on default of 
defendants falls under this rule,)*(Vol 20) 1933 Lab 
248 (249) * (Vol 24) 1937 Mad 674 (674, 675). (Defen- 
dant declared ex parte — Judgment reserved — 0. 17, 
R. 2 applies.)* (1910) 33 Mad 241 (243)*(1887) 10 Mad 
270 (271)*(Vol 12) 1925 Oudh 360 (360) *(Vol 15)1928 
Pat 167 (167) ; 7 Pat 236. (Plaintif not appearing on 
adjourned date — Hearing not commenced — Action 
should be taken under R. 2.) * (1909) 3 Sind L R 208 
(211) (FB). 

[2] Rule 2 of Order 17 applies only when one of the 
parties or both the parties are absent. (Vol 14) 1927 All 
507 (507). 

tSl Suit decided on evidence of pkintiff and defen- 
dant in absence of plaintiff — Judge should act under 
R, 2 — It suit is dismissed decree is ex parte within 
O. 9. (Vbl 20) 1933 Cal 73 (74) * (Vol 2) 1915 All 139 
(140) : 37 All 460, (Plaintiff and pleader remaining 
absent on adjourned hearing— Suit should be dismissed 
in default and not proceeded on merits.) 

[4] Defendants failing to appear on date fixed by 
Court on its own motion — Court proceeding with case 
and passing order purporting to be on merits — Order 
should not have been on merits— Order must be held to 
be one esc parte under R. 2. (Vol 16) 1929 Rang 73 (74); 
6 Rang 766 * (Vol 12) 1925 All 182 (182, 183) : 47 All 
181. (Defendant taking time to produce evidence, but 
remaining absent on adjourned hearing — Court ought 
to pass an ex parte decree and not a judgment on 
merits.)*(Vol 4) 1917 All 475 (476): 39 All 143, (When 
the defendant fails to appear on an adjourned date, it 
is the duty of the Court to hear sufficient evidence, on 
the plaintiffs* side to justify the granting of the relief 
claimed and pressed for.)* (1937) 1937 Oudh W N 620 
(621), (On day fixed for evidence defendants absent — . 
Judge recording evidence of plaintiff and passing decree 
ex parte mentioning that decree was under B. 3 of 
0. 17. Held right procedure was to proceed under B. 2 
and not R. 3 and presumption was that R. 3 was an 
accidental slip for R. 2.) 

[5] Defendant taking time for producing evidence, 


and absent — Rule applies. (Vol 12) 1925 All 267 (270): 
47 All 140 *(Vol 19) 1932 Lab 477 (478). 

[6] Suit dismissed on plaintiff’s pleader stating that 
plaintiff’s absence was due to having mistaken date of 
hearing — Dismissal is under R. 2. (Vol 14} 1927 Rang 
46 (47) : 4 Rang 408. 

[7] It has been held in the following ease that Court 
can, in exercise of discretion, pass order on merits under 
O. 17, R. 2 provided it has material before it. (Vol 28 J 
1941 Bom 83 (84, 85) : I L R (1941) Bom 160. 

[8] Plaintiff closed his case, evidence tendered being 
sufficient if unrebutted — Case should not ba dismissed 
for default of plaintiff. (Vol 3) 1916 Mad 897 (89’^. 

[9] Plaintiff absent after making out prima facie 
case — Case should properly be adjourned. (Vol 16) 1929 
Pat 248 (248, 249). 

[10] Pre-emption suit— Evidence recorded and Com- 
missioner appointed to report as to market value— 
Plaintiff absent on date of return of report — Report 
also not submitted by Commissioners — Case falls under 
0. 17, B. 2 and suit should not be dismissed but must 
be adjourned. (Vol 21) 1934 Lab 56 (57). 

[11] In a suit petitioners applied for adjournment on 
the ground that some material witnesses were unable to 
attend on the date fixed for hearing — Court refused ad- 
journment and dismissed the suit for default. Applica- 
tion under 0. 9, R. 9 was also rejected— Hcid Court had 
wrongly exercised its jurisdiction and that suit should 
be re-heard. (Vol 25) 1938 Cal 789 (790). 

[12] Rule does not apply where no day has been fixed 
for hearing. (1872) 18 Suth W R 325 (325), 

[13] Where suit was adjourned for appointment of 
guardian only it cannot be dismissed on ground of 
plaintiff’s absence. (Vol 11) 1924 Pat 714 (715). 

[14] Amendment of issue applied for— Day fixed for 
consideration of amendment— Default of parties — Suit 
cannot be dismissed. (Vol 8) 1921 Pat 96 (97) : 6 Pat 
L Jour 331. 

[15] If after settlement of issues the parties and their 
pleaders are absent at the hearing, if the Court does not 
dismiss the suit under 0. 9, E. 8, it must give reasons 

- for the decision arrived at. (1910) 8 Mad L Tim 460(450), 

[16] Parties agreeing to refer remaining issues to 
Commissioner on determinatioji of preliminary issue in 
favour of plaintiff — Defendant or his Advocate absent 
on date fixed for appointment of Commissioner — Held 
Court should have proceeded under 0. 17, B. 2 and 
appointed Commissioner after consulting pMntiff’s advo- 
cate. (Vol 4) 1917 Low Bur 77 (78). 

[17] A suit which has been tried cannot be dismissed 
on the mere ground of absence of the plaintiff on the 
day on which it is postponed for judgment. (1911) 1911 
Pun L R No. 254, p. 945. 

[18] Court can set aside an ex parte final decree for 
^ foreclosure. Although a preliminary decree is passed. 
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O. 17 R. 2 (contd,) 

the provisions of O. 9, R. 13 and 0. 17, E. 2 apply. 
(Yol 31) 1944 Nag 181 (181, 182) ; ILR (1944) Nag 425. 

[19] A suit, adjourned on payment of costs, is liable 
to be dismissed if costs are not paid. (Yol 3) 1916 Lab 
162 (163). 

[20] Party not paying process fee in time — Witness 
not served and, therefore, did not appear on the ad- 
journed date — Held dismissal of suic is proper. (Yol 13) 
1926 Lah 27 (28). 

2. “Appearance” — [1] Mere physical presence of 
party on day of hearing is no appearance— Similarly, 
mere fact that pleader having no instructions to conduct 
suit ashs for adjournment is not appearance. (Yol 26) 

1939 Mad 974 (975)'J<{1930) 124 Ind Cas 402 (402, 
403) (Ailll^Yol 15) 1928 AU 760 (761). (Yakil engaged 
for^applying for adjournment, vrithdrawing on Court re- 
fusing adjournment — ^Mukhtar not empowered to conduct 
case — Proceedings are ex parte — Court could proceed 
under R.2.)S.(Yol 10) 1923 All 153(155,156). (Pleader with- 
drawing 'oahalat — Party must be deemed to be absent.) 
*(Yol 9) 1922 All 68 (68, 69)-i<{Yol 11) 1924 Bom 139 
(139)©(Yol 15) 1928 Cal 341 (342)*J«(1929) 117 Ind Cas 
73 ^74) (Lah)4<(Yol 30) 1943 Mad 728 (728, 729) (On 
day of hearing plaintiff present with his witnesses — 
None of his three pleaders present — Another pleader 
appearing for one of the three and asking for adjournment 
for few hours and reporting “no instructions” when case 
called again — 0. 17, R. 2 applied.)»5«(Yol 23) 1936 Mad 625 
(625)©(Yol 21) 1934 Mad 199(199)'$>(Yol 15) 1928 Mad 
831 (834, 835)5<(Yol 13) 1926 Mad 971 (971, 973)*3& 
(1928) 27 Mad L W 347 (349, 350)©(Yoll0) 1923 Pat 
530 (531)*$«(Yol 5) 1918 Pat 256 (257) ; 3 Pat L Jour 
481©(Yol 15) 1928 Rang 191 (196): 6 Rang 323. (Defen- 
dant’s pleader applying for further adjournment — 
Court refusing adjournment, pleader withdrawing and 
the Court proceeding with the case — Court is presumed 
to have acted under R. 2,)'$‘(Yol 14) 1927 Rang 46 
(47, 48) : 4 Rang 408. (Pleader present but only 
instructed to apply for adjournment — There is no ap- 
pearance within the Code.) 

[See however (Yol 13) 1926 All 729 (730). (Princi- 
ple that a pleader’s statement of his having no further 
instructions, except to apply for adjournment which is 
refused, does not amount to an appearance, requires 
reconsideration or amendment by a new rule.)] 

[2] Where the parly engages a pleader to make an 
application for adjournment and the pleader files the 
same in Court, the party must be deemed to be repre- 
sented within the meaning of Rule 2 Expl. (All). (Yol 27) 

1940 All 305 (306, 308) : I L R (1940) All 192'$<(Vol 23) 
1936 AU 670 i670, GT^^lVol 22) 1935 All 565 (566). 
(Case fixed for final hearing — Adjournment asked by 
pleader refused — Pleader saying no instruction— Decree 
passed — Defendant’s remedy is by appeal and not by 
application under 0. 17, R. 2.)i$‘(Vol 22) 1935 All 210 
(211) ©{Yol 21) 1934 All 107 (108)©(Yol 18) 1931 All 
703 (704). 

[See however (Yol 20) 1933 All 652 (654). (Pleader 
stating that he has no instructions — Case does not come 
within Explanation to R. 2 (Allahabad Amendment.)] 

[3] Pleader appearing on date fixed for trial and 
filing additional written statement — Fresh issue framed — 
Subsequent application for adjournment dismissed and 
pleader reporting no instruction — Held there was appear- 
ance and party was not ex parte, (Ypl 22) 1935 Mad 210 
(211) : 58 Mad 817. 

[4] Plaintifi directed to appear but instead of him, 
his vakil appearing on that date— It is no appearance 
by party. (Yol 19) 1932 Mad 414 (414). 

[5] A party had summoned witnesses who did not 
appear in spite of the summons. Heldt ^bat this did 


not amount to default in appearance of the party 
within O. 17, B. 2. (1911) 33 All 690 (694). 

[6] On the date fixed for final disposal plaintifi 
found absent — ^His pleader ofiered to argue only law points 
as he could not lead evidence in the absence of plaintiff. 
— Suit dismissed for default — Held dismissal was 
incorrect and that lower Court ought to have proceeded 
with ease. (Yol 20) 1933 All 539 (539, 540). 

[7] If the plaintiff appears with his witnesses, the 
Court must proceed with the case though his counsel, 
is absent. (1909) 33 Bom 475 (477), 

[8] The mere fact that the defendant fails to appear 
when summoned as a witness by the plaintiff, will not 
entitle the Court to declare him ex parte^ when his plea- 
der is present. The practice of one party summoning 
his opponent as a witness is objectionable, (1909) 3 Ind 
Cas 45 (45) (Bom). 

[9] Interests of plaintiff and a certain defendant similar 
— Default of appearance by that defendant cannot be 
treated as that of plaintiff. (Yol 14) 1927 Mad 227 (228). 

[10] Mere filing of list of witnesses before case is called 
for hearing does not amount to appearance. (Yol 23) 
1936 AU 619 (620, 621). 

3. “Hearing.” — [1] “When a suit is called for hearing” 
means “commencement of hearing on each day of hear- 
ing”. (Yol 14) 1927 Mad 799 (800). 

[2] By the hearing of suit is meant the hearing at which 
the Judge would be either taking evidence or hearing 
arguments or would have to consider questions relating 
to the deter nination of the suit which would enable him 
finally to come to an adjudication upon it. (Yol 7) 1920 
Pat 595 (597). 

[3] 0. 17, R. 2 contemplates hearing at some later date 
to which it has been adjourned. The procedure of hear- 
ing of the suit is distinguished from interlocutory pro- - 
eeedmgs. (Yol 9) 1922 Pat 485 (487, 488) : 1 Pat 188© 
(Yol 11) 1924 P C 198 (200) ; 4 Pat 61 : 51 Ind App 
321 (P C). 

[4] Plaintiff absent on date of hearing of the applica- 
tion for the appointment of the guardian ad litem for the 
defendant. Suit was dismissed for want of prosecution. 
Held that the date was not fixed for the hearing of the 
suit and that the dismissal was bad. (1911) 33 All 560 
(562, 5G3) (F B). 

[5] Date of return of Commissioner’s r export is not 
date of hearing. (Yol 23) 1936 Lah 2S0 (281). 

[6] 0. 17, R. 2 does not apply to a case where the hear- 
ing is not an adjourned one. (Yol 24) 1937 All 347 (348). 

[7] Judge absent — Date fixed by clerk of Court — ^Non- 
appearance on such date does not justify dismissal for 
default. (Yol 21) 1934 Lah 984 (984). 

[8] Case not fixed for being heard on merits — Defen- 
dant and his counsel not present — Court cannot pass 
ex parte decree— Application to set aside ex parte decree 
made within 30 days from date of information of decree 
is not barred, (Yol 3) 1916 Lah 132 (133). 

[9] Where a suit was x^ostponed to a fixed day for 
finding out the whereabouts of an unserved defendant 
and no other separate day was specifically fixed for 
hearing, it was held that the date fixed was the date of 
the hearing of the suit. (Yol 6) 1919 Sind 89 (90): 13 
Sind L R 149. 

4. Remedy of party aggrieved [1] Order 

under 0, 17, E. 2 read with 0. 9, R. 8 is not appealable. 
(Yol 26) 1939 Nag 213 (213): ILR (1913) Nag 674© 
(Yol 3) 1916 Cal 233 (233). 

[2] An order dismissing a suit for want of prosecu- 
tion, made after the passing ^ of the preliminary decree 
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3. Where any party to a suit to whom time has been granted fails to produce his evidence, 
Court may proceed notiiith- or to cause the attendance of his witnesses, or to perform any 
standing either 'party fails to other act necessary to the further progress of the suit, for which 
produce evidence, etc, time has been allowed, the Court may, notwithstanding such 

default, proceed to decide the suit forthwith. 

[1882-S. 15S ; 1877—8. 358 ; 1859-S. 148.] 

PROVINCIAL AMENDMENT 

OUDH 

Sibbstitute the following : 

“3. Where any party to a suit to whom time has been granted fails, without reasonablo excuse, to produce 
his evidence, or to cause the attendance of his witnessses, or to comply with any previous order or to perform any 
other act necessary to the furthor*progress of the suit for which time has been allowed, the Court may, notwith- 
standing such default, and whether such party is present or not, proceed to decide the suit on the merits.” 


O. 17 R. 2 (eontd,) 

is not appealable but is open to revision. (Vol 12) 1925 
Pat 433 (434). 

[3] Adjournment granted conditionally on produc- 
tion of evidence — Condition not fulfilled — 0. 15, R. 4 
applies and decree is appealable even if suit is wrongly 
dismissed for default under 0. 17, B. 2. (Vol 16) 1929 
All 543 (543). 

[4] Plaintiff’s ease closed — Case adjourned to next 
day for defendant’s evidence — Plaintiff absent next 
day — Suit dismissed for default — No revision lies. 
(Voi 12) 1925 Oudh 433 (434). 

[B] Wrong decision that 0. 9, R. 13 did not apply — 
Revision lies.^(Vol 12) 1925 All 267 (268) : 47 All 140. 

[6] Where the plaintiff has shown sufficient reason 
for his own absence, and where his presence is neces- 
sary he can ask for restoration. (1910) Mad L Tim 308 
(309). 

[7] Suit was dismissed for non-appearance of plain- 
tiff on an adjourned date. Held that case should be 
restored under 0. 9, R. 9 after showing sufficient cause 
for non-appearance. (1912) 34 All 426 (428)^' (Vol 2) 
1915 All 196 (196). 

[8] The ex parte decree passed on an adjourned 
date of hearing under this rule after taking the evi- 
dence can be set aside under O. 9, R. 9 by application. 
(1909) 36 Cal 189 (192)* (1897) 19 All 355 (356). 

[9] Court hours from 6 a. m. to noon — Court unable 
to attend during these hours — Case disposed of in 
absence of defendants after Court hours^L Application 
for restoration should be granted. (Vol 20) 1933 All 
652 (654). 

^ [10] Two suits adjourned and parties asked to file 
list of witnesses before certain date— On date of hear- 
ing one suit dismissed "for default” and other dismissed 
"for want of prosecution” as list of witnesses not filed 
by plaintiff — Order of dismissal in each ease being one 
under 0. 17, R. 2 read with O. 9, E. 8, application for 
setting it aside and restoration of suit could be made 
under 0. 9, B 9. (Vol 24) 1937 Bang 437 (438). 

[11] No evidence taken till date to which case was 
adjourned on defendant’s application — Defendant absent 
on that date — Court after taking evidence for plain- 
tiff decreed suit— It acted under this rule and defendant 
has right to apply under 0. 9, R. 13. (Vol 17) 1930 
Rang 270 (271): 8 Bang 168, 

[12] Order under 0. 17, R. 2— Proper procedure to 

sot it aside is by application under 0. 9, B. 13 and not 
by review application. (Vol 21) 1934 Cal 116 (117) : 
60 Cal 1331. ^ 


[13] Right of having ex parte decree set aside ig 
substantive— New explanation to rule by Allahabad Higl 
Court cannot therefore be retrospective. (Vol 15) 1926 
All 760 (761). " i. \ ; 

^ [14] If a suit is dismissed for failure of the plain- 
tiff to produce any evidence after an order refusing ar 


adjournment, the order of dismissal is a decree and 
not an order. (Vol 6) 1919 Cai 1052 (1053). 

5. Distinction between Hr. 2 and 3 — Sec 
O. 17, R 3. 

ORDER 17, RULE 3— SYNOPSIS. 

1. Scope and applicability of the rule, 

2. Execution proceedings. 

3'. Distinction between Rr. 2 and 3. 

4. “To whom time has been granted”. 

5. Party deemed to have failed to do the act 
within time. 

6. Other acts necessary for the progress of the 
suit. 

7. Remedy against an order under this rule. 

1, Scope and applicability of the rule— [1] 
Order 17, Rule 3 can be applied only when the 
hearing has been adjourned at the instance of a 
party who subsequently makes the default, (Vol 15) 
1928 Rang 191 (192) : 0 Rang 323* (Vol 7) 1920 Pat 
595 (597). 

[2] R. 3 applies only where party to whom time has 
been granted fails to perform any act necessary for 
progress of suit. (Vol 20) 1933 All 907 (908.)*(Vol 22) 
1935 All 210 (212.) (Plaintiff asked to produce evi- 
dence applying for adjournment — Order dismissing suit 
is on merits and not for default.) * (Vol 8) 1921 
Bom 458 (458) : 45 Bom 1181. (In such cases, Court 
can proceed to decide suit forthwith.)* (Vol 1) 1914 
Oal 360 (361) ; 41 Cal 956, (Adjournment at the 
instance of Court for completing cross examination— 
Ex parte order passed is under B. 2 and not R. 3.)* 
(Vol 14) 1927 Lah 484 (484, 486.) (Absence on dale 
fixed for return of summons— The rule docs not 
apply.)* (Vol 2) 1915 Lah 439 (439, 440) : 1915 Pun 
Be No. 51. (Scope of grant of adjournment for doing 
an act is condition precedent to apply R. 3— Adjourn- 
ment for non-service on witness is in ordinary course 
and not one required by R. 3.)* (Vol 4) 1917 Mad 196 
(197.) (Dismissal of suit for non-appearance of parties 
on the adjourned date — Adjournment on the motion 
of Court itself — Order comes under R. 2 and not this 
rule.)* (Vol 2) 1915 Mad.864 (865) * (1876-78) 1 Mad 
287 (288). (Where issues were settled and the case had 
been adjourned for final disposal, an order of dismissal 
for the non-appearance of the plaintiff could not be 
properly made.)* (Vol 14) 1927 Rang "148 (148, 149): 
5iRang. 838. (Refusal of adjournment and dismissal of 
suit— Order is not one under 0. 17, R. 3 but a decree.) 

[3] Order 17, B. 3 is an enabling and not a manda- 
tory rule. (Vol 6) a919 Lah 344 (345) : 1919 Pun 
Re No. 150* (Vol 21)1934 Lah 560 (560.) (Oarnishee 
denying debt— Still Court must investigate judgment- 
debtor’s claim.) 

^ [4] Powers under R. 3 should be used only in excep- 
tional oases. Where*' defendant’s absence is wilful 




[ 0. 17 K. 8] 


[THE CODE OP] CIVIL PEOGEDTJBB, 1908 


99S 


O. 17 R. 3 (coyitd,) 

and deliberate Rule 3 should be applied. (Yol 30) 1943 
Siad 94 (95, 96) : I L B (1942) Kar 547. 

[5] Pacts of case coming both under R. 2 and B. 3— 
Court has to act only under B 2. (Yol 6) 1919 Low 
Bur 139 (140) : 9 Low Bur Bill 266. 

[6] A decision passed “forthwith” under O. 17, 
B. 3 is one on the merits as gathered from available 
facts. (Yol 3) 1916 Mad 708 (708) ^ (Yol 28) 1941 
Bom 83 (85) : I L B (1941) Bom 150. (Case cannot be 
disposed of on merits in the absence of evidenee.)'5« 
(Voi 11) 1924 Nag 26 (27) (Yol 25) 1938 Sind 142 
(143, 144) (Order of dismissal without reference to 
materials on record is against this rule.) 

[7] Whatever evidence is available should be taken 
and considered before there can be an order of dis- 
missal. (1911) 1 Mad WN 71 (71)«© (Yol 6) 1919 All 232 
(25&) ; 41 All 663. (Party unable to proceed with case 
— Court should dispose of case on materials before it.)© 
{Yol 14) 1927 Mad 109 (110). (“Notwithstanding such 
default” implies that the Court is to proceed, in spite 
of default, with disposal of suit on merits.) 

[8] Where Court is not able to decide suit forth- 
with on the materials before it, it should not proceed 
under this rule. (Yol 6) 1919 Lah 344 (345) ; 1919 Pun 
Be No. 150. 

[9] Defendant’s prayer for adjournment refused but 
time given to produce witnesses — Plaintiff’s evidence 
recorded and without waiting up to day fixed for defen- 
dant’s witness ecc •joartG decree passed — Decree held to 
be illegal. (Yol 17) 1930 Cal 251 (251.) 

[10] Buie does not authorise dismissal summarily. 
(Yol 11) 1924 Lah 404 (404). (Party paying process-fee 
is not responsible for non-appearance of witnesses.) 

[11] Buie has application only after the institution of 
suit. (Yol 12) 1926 Mad 1045 (1046). (Plaint rejected 
because plaintiff did not file amended plaint as asked 
to do. 0. 17, E. 3 does not apply.) 

[12] Where in substance the order Is one under B. 2 
the mere remark of the Judge that it is under this rule 
will not make it so. (Yol 27) 1940 All 217 (218). 

[13] Court deciding case either under 0 9 or 0. 17 
must specify the order. (Yol 7) 1920 Pat 600 (601) : 
4 Pat L Jour 277. 

[14] Decree passed under 0. 17, B. 3 cannot be re- 
garded as ex parte decree — Defendant cannot apply 
for restoration under 0. 9, B. 13. (Yol 26) 1939 All 
642 (643). 

[16] B.ule 3 does not apply to proceedings under 

36 (6) (a) of the Bengal Money Lenders Act of 1940. 
(Yol 30) 1943 Cal 152 (154) ; I L B (1943) 1 Cal 386. 

2. Execution proceedings. — [1] This rule does 
not apply to execution proceedings. (Yol 20) 1933 Mad 
418 (422) ; 56 Mad 490 (F B). (Still Court has power 
to dismiss execution petition for non-payment of batta.)© 
(1893) 15 All 84 (94) (FB). ( (1893) 15 All 49, overruled.) 

3. Distinction between Rules 2 and 3. — [1] 
Rule 2 applies where adjournment is generally granted. 
This rule applies where it is granted for one of the 
special purposes mentioned in it. (Yol 30) 1943 Bom 
321 (324): IL B (1944) Bom 1 (F B). (General adjourn- 
ment under 0, 15, B. 3. This rules does not apply.)© 
(Yol 16) 1929 Rang 73 (74). 

[2] Buie 3 and R. 2 — Former rule applies to hearings 
adjourned at the instance of Court, while the latter 
applies to hearings adjourned at instance of a party. 
(Yol 1) 1914 Sind 92 (92) : 8 Sind L B 241® (Yol 18) 
1931 Bom 111 (113)© (Yol 12) 1925 Oudh 278 (280, 
281). , ^ 

[3] Buie 3 is not in terms confined to default of 
appearance as is B. 2. Buie 3 applies where party ^ pre- 
sent and default has been made in production of evidence 
or performance of an act necessary for the further pro- 


gress of tho suit. (Yol 28) 1941 Bom 83 (85) : I L R 
(1941) Bom 150© (Yol 14) 1927 All 507 (507)© (Yol 12) 
1925 Oudh 278 (280, 281)© (Yol 9) 1922 Pat 485 (487): 
1 Pat 188© (Yol 17) 1930 Bang 270 (271) : 8 Bang 
168© (Yol 12) 1925 Nag 236 (238). (Dismissal whole- 
sale is not proper if pleader is unprepared — Court 
should proceed to decide on merits.) 

[4] Buie 2 deals with any kind of adjournment and 
gives power to dispose of suit under 0.*9 where there 
is default in appearance. Buie 3 does not operate 
unless the hearing itself ’'as commenced. (Yol 10) 1923 
Bom 27 (28) : 46 Bom 1026* 

[5] Where requisites oi B. 2 are satisfied B. 3 should 
not be applied even though additional circumstances 
exist which satisfy the requisites of B. 3. (Yol 5) 1918 
Mad 113 (146, 147) : 41 Mad 286. ( (1911) 34 Mad 97, 
overruled.)© (Yol 28) 1936 Mad 625 (625)© (Yol 21) 
1934 Mad 199 (199)© (1910) 33 Mad 241 (243)© 
(Yol 20) 1933 Nag 370 (371) : 30 Nag L B 94© (Yol 20) 
1933 Nag 234 (236) : 29 Nag L B 326© (Yol 17) 1930 
Nag 152 (152)© (Yol 6) 1919 Sind 89 (90) : 13 Sind 
L B 149. 

[See however (Yol 30) 1948 Sind 94 (96) : I L R 
(1942) Kar 547. (Rules 2 and 3 are not mutually ex- 
clusive and the Courts have a certain discretion in the 
application.)] 

[6] Bald statement by counsel that they have no 
instructions from client to proceed with case is not 
sufficient. (Yol 26) 1939 All 524 (526). (The rule as 
amended in Allahabad gives power to the Court to 
proceed under the rule even when no party is present.)© 
(Yol 33) 1946 All 353 (354) (F B). (Time granted to 
plaintiff to file document — Default of plaintiff and 
pleader withdrawing on refusal to adjourn — Dismissal 
held was under this rule.)© (Yol 22) 1935 All 398 (401). 
(Plaintiff appearing in person and by counsel — Adjourn- 
ment refused — Dismissal of suit on absence of both is 
dismissal on merits and not for non-appearance.)© 
(Yol 20) 1933 All 41 (41)© (Yol 15) 1928 All 760 (761). 
(Bight of setting aside ex parte decree is substantive — 
New explanation to B. 2 by Allahabad High Court can- 
not be retrospective.)© (1903) 25 All 194 (196). (Case 
decided before amendment of rule.) 

[7] In view of the amendment in Oudh, Court can 
proceed to decide on merits under B. 3 even when the 
parties are absent and pleader reports no instructions. 
(Yol 21) 1934 Oudh 171 (174) : 9 Luck 586© (Yol 10) 
1923 Oudh 18 (19). (Case decided before amendment of 
the rule.) 

[8] Court can proceed under this rule when there 
are materials before it ; otherwise it ean act under 
R. 2. (Yol 30) 1943 Bom 321 (324): I L B (1944) Bom 1 
(F B). ( (Yol 10) 1923 Bom 27 : 46 Bom 1026 impliedly 
overruled.)® (Yol 20) 1933 Cal 412 (414)® (Yol 20) 1933 
Cal 73 (74). (Plaintiff part heard— Plaintiff absent — 
Order 17, B. 2 applies and not B. 3.)® (Yol 5) 1918 
Cal 330 (331)© (Yol 1) 1914 Cal 360 (361) : 41 Cal 
956© (Yol 19) 1932 Lah 477 (478)© (Yol 6) 1919 Lah 
419 (420) : 1919 Pun Be No. 48© (Yol 9) 1922 Pat 2 
(3) : 6 Pat L Jour 313© (Yol 7) 1920 Pat 589 (590) : 

4 Pat L Jour 712. (Suit dismissed without indication 
that Court applied its mind to some evidence or matter 
before it —Dismissal held under B.2.)® (Yol 5) 1918 Pat 
256 (257) : 3 Pat L Joar 481* (1909) 3 Sind L R 208 
(211)* (Vol 11) 1924 Lali 545 (546) : 5 Lah 218. 

[9] Rule 3 will apply only after oommenoement of 
hearing. Non-appearance More oommeneem^t will 
bring into operation B. 2 and not this rule. (V ol 15) 
1928 Pat 167 (167) : 7 Pat 236. 

[10] Evidence closed out case posted to another date 
for the clearing up of a point before judgement — Parties 

to appear — Case should be decided on merits 
under this rule. (Yol 18) 1931 Bom 111 (113)© (Yol 1) 
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1914 Mad 381 (SSa)^* {Vol 1) 1914 Mad 116 (116, 117). 
(Eyidence adduced by plaintiS — Default in producing 
succession certificate on adjourned date — Suit should 
not be dismissed under E. 2 but decided under E. 3.) 

[11] Plaintifi present through pleader — ^^Adjourn- 
ment refused, pleader not efiectively withdrawing — Case 
must be disposed of on merits. (Vol 11) 1924 Mad 43 
(44)© (Vol 5) 1918 Mad 787 (788)© (Vol 22) 1935 
Rang 123 (124), 

[12] Defendant’s vakil stating on final hearing day 
that he has no instructions ^fter refusal of adjournment 
— ^Court proceeding with the case on merits — There is 
no failure of appearance. (Vol 12) 1925 Mad 316 (317)© 
(Vol 23) 1936 Mad 625 (625). (Neither defendants nor 
their vakil present on adjourned date — Vakil reporting 
he has “ no instructions” beyond applying for adjourn- 
ment — Decree passed is ex pa^'tc.)© (Vol 22) 1935 Mad 
210 (211): 58 Mad 817© (Vol 10) 1923 Pat 530 (531). 
(Physical presence of pleader without instructions does 
not amount to appearance of parties.) 

4. “To whom time has been granted”. — [1] 
Where a party is merely ordered to be i^resent at an 
adjourned hearing it does not amount to the granting 
of time for the purpose of doing any of the acts mention- 
ed under the rule. (Vol 27) 1940 All 217 (218)©(Vol 14) 
1927 Lah 388 (388). (Failure to comply with order by 
one of the plaintiffs to give evidence.) 

[2] Adjournment under O. 15, R. 3 (2) for produc- 
tion of further evidence does not amount to granting of 
time under this rule. (Vol 30) 1943 Bom 321 (324): fljR 
(1944) Bom 1 (FB). 

[3] Adjournment on the joint application of both the 
parties is not covered by this rule. (1887) 10 Mad 270 
,(271). 

[But see (Vol 26) 1939 All 524 (525, 526). (Time 
granted on joint application — On failing to produce 
evidence or perform other acts necessary for progress of 
suit— Order 17, E. 3 still applies).] 

[4] Eule does not apply where time was granted to 
the opposite party and not to the party in default. 
(1884) 7 Mad 41 (42). 

[5] Time must have been granted for doing what was 
not the duty of the Court itself to do. (Vol 11) 1924 Lah 
404 (404). 

, [6] Application for adjournment for getting transfer 
of suit — Adjournment refused and case posted for 
farther evidence — No time granted under this rule. 
(Vol 10) 1923 Lah 281 (281). 

[7] Time granted under this rule— Date fixed on the 
reguest of parties falling on a holiday — Court can 
proceed under this rule. (1906) 1906 Pun Ee No. Ill, p. 
426 (427, 428). 

5. Party deemed to have failed to do the act 
within time. — [1] Eefnsal of application for issue of 
warrants for arrest against defaulting witness at an 
adjourned hearing — Pleader reporting no instructions 
—Dismissal is not under this rule. (1910) 5 Ind Cas 499 
(499) (Cal). 

[2] Parties failing to summon witness in lime fails to 
do an act within time. (Vol 1) 1914 Low Bur 198 (199). 

£3] Process-server being partly responsible for non- 
attendance of witness — Eule 3 should not be applied 
against plaintiff. (Vol 11) 1924 Lah 272 (272) © (1911) 
33 All 690 (694) © (Vol 12) 1925 Lah 296 (296)©(Vol 4) 
1917 Lah 281 (281, 282). (Correct address and other 

particulars furnished correctly — Expenses also paid 

Non-service of process — Patty cannot be penalised — 
Refusal to pay illegal levy of warrant process — The 
rule wiU not apply.) 

[4] Party, acting with due diligence and paying pro- 
cess-fee in tone — Witness not served — Any adjourn- 
ment granted for want of service does not amount to 


time granted to party. (Vol 13) 1926 Lah 27 (28) © (Vol 
12) 1925 Oudh 304 (304). (Taking steps late but suffici- 
ent time available to get witnesses served — The party 
is not at fault.) 

[5] Non-return of commission ordered is no failure 
on the part of a party. (Vol 14) 1927 All 749 (750) © 
(Vol 7) 1920 Cal 204 (205). 

[6] When time is regarded as the essence of the 
default, the party should be given distinct notice of the 
time limit. (1890) 13 Mad 510 (511). 

[7] In recording orders of dismissal for laches on 
the part of plaintiff, the Court should be careful to 
mention whether be is acting under R. 2 or R. 3. (Vol 7) 
1920 Pat 589 (590). 

6. Other acts necessary for the progress of suit. 
— [1] The act contemplated by this rule must be neces- 
sary to the further progress of the suit. (1898) 21 Mad 
403 (404). (Cost ordered to be paid is not condition 
precedent to the hearing). 

[2] Production of stay order is not an “act” within 

the rule. (Vol 15) 1928 Nag 24 (26). ^ 

[3] Following are acts necessary to the further pro- 
gress of the suit : — 

(a) Taking further steps within time allowed where 
summons was returned unsorved. (1912) 17 Ind Cas 294 
(295) (All) © (Vol 3) 1916 Pat 33 (33) : 1 Pat L Jour 
173. (Process-fee not paid within time fixed or reasonable 
time — Court can refuse adjournment). 

(b) Payment of costs under conditional order setting 
aside ex ^arte proceedings.(Vol 17) 1930 Oudh 351 (352) 
©(1911) 34 Mad 88 (90). (Failure to deposit security on 
application to set aside small cause decree). 

(bb) Order dismissing suit for non-payment of costs 
of adjournment falls under 0. 17, B. 3 — Dismissal bars 
second suit. (Vol 31) 1944 Oudh 39 (39). 

\See also (Vol 13) 1926 Cal 1221 (1222). (Party not 
aware of order for costs — Hearing not conditional upon 
payment — Time should be allowed).] 

(c) Taking steps for preparation of Bench Copies and 
translation of vernacular documents. (Vol C) 1919 Low 
Bur 139 (140) : 9 Low Bur Rul 266. 

[See however (1911) 1911 Mad W N 71 (71). (Fai- 
lure of plaintiff to produce English translation of 
Guzarati accounts — Dismissal of suit improper.)] 

(d) Taking steps to get guardian ad litem of a minor 
defendant. (Vol 9) 1922 Pat 252 (255) : 6 Pat L Jour 
650. (Evidence should be allowed to be adduced at least 
against the original defendants). 

(e) Defendant not filing written statement within time 
aUowod. (1946) 1946 All W R (H C) 415 (416)©(Vol 5) 1918 
Mad 1163 (1164) © (Vol 7) 1920 Pat 82 (83). 

[4] Following acts are not necessary for the progress 
of the suit : — ^ 

(a) Amendment of plaint and payment of costs. 
(Vol 13) 1926 Lah 571 (571). (Dismissal for failure does 
not fall under this rule.) 

(b) Non-production of document which ought to be 
produced in Court by the plaintiff when plaint is pre- 
sented. (Vol 11) 1924 Lah 608 (608). 

(c) Failure to take oath affecting third person which 
is illegal on the day appointed. (Vol 12) 1925 All 604 
(605). 

(d) Failure to supply defendant with copies in a. 
specific language, (Vol 12) 1925 Pat 316 (317), 

7, Remedy against an order under this rule. 
— [1] Dismissal under R. 3 is a decree and operates as 
res judicata to bar a fresh suit for the same relief. 
(1912) 1912 Pun L R No. 25, p. 86. 

[2] Where the decision is not one properly within 
•the rule it does not .operate as res judicata* (1895) 18 
Mad 466 (467, 468). (Dismissal for non-production of a 
certificate of a heirship is nbt ia decision under this 
rule.) 
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OEDEE XVIII. 

HEAEING OP THE SUIT AXD EXAMINATION OP WITNESSES 

1. The plaintiff has the right to begin unless the defendant admits the facts alleged by the 
Eight to begin, plaintiff and contends that either in point of law or on some additional facts- 

alleged by the defendant the plaintiff is not entitled to any part of the relief which he seeks, in 
which ease the defendant has the right to begin. 

[1882— S. 179, Expln. ; 1877— S. 179. See Ss. 30 and 31.] 

2. (l) On the day fixed for the hearing of the suit or on any other day to which the hearing 
Statement and produc- is adjourned ; the party having the right to begin shall state his ease 

tion of evidence, and produce his evidence in support of the issues which he is bound 

to prove. 

(2) The other party shall then state his case and produce his evidence (if any) and may then 
address the Court generally on the whole ease. 

(S) The p^arty beginning may then reply generally on the whole case. 


[1882— Ss. 179, 180 ; 1877— Ss. 179, 180 .] 

O. 17 R, 3 (contd.) 

[3] The dismissal of suit or passing of decree being 
on merits, the only remedy of the aggrieved party will 
be by appeal or review, (Vol 5) 1918 Mad 143 (145) : 
41 Mad 286 (F B) *(Vol 31) 1944 AU 211 (212) : I L R 
(1944) All 297. (But Appellate Court can consider whe- 
ther there was reasonable excuse for plaintifE’s absence 
or of his witnesses.) (Vol 26) 1939 All 524 (526) ^ 
(Vol 16) 1929 All 432 (432). (Adjournment refused — 
Plaintiff not examining even witnesses in attendance — 
Suit dismissed — Dismissal order was on merits and so 
appealable.) © (Vol 12) 1925 All 252 (252). (Court 
wrongly acting under E. B instead of under R. 2 — 
Remedy is by appeal.) ® (Vol 6) 1919 All 252 (253) : 41 
All 663. (Part heard suit dismissed on the plain- 
tifit declining to proceed further — Appeal lies against 
order of dismissal.) ^ (1912) 36 Bom 536 (538). (Party 
aggrieved by an order under the rule ^an appeal.) ^ 
(Vol 14) 1927 Lab 562 (562). (Decree itself should be 
appealed against and not an order refusing to set it 
aside.) © (Vol 4) 1917 Mad 659 (660). (Appeal only lies 
against an order expressly passed under this rule 
though erroneously ) S' (1870) 6 Mad H C R 262 (264)S 
(Vol 12) 1925 Oudh 278 (280) S (Vol 23) 1936 All 659 
(660, 661), {Ess parte decree passed — Appeal lies.) S 
(1912) 9 All L Jour 768 (765, 766). (Proper remedy is 
to appeal from the ex parte decree.) 

ISee (Vol 22) 1935 All 398 (402). (Order of dismissal 
on merits— Same Court passing the order cannot restore 
it holding that there was no decision on merits.) 
(1938) 1938 All W R (B R) 115 (116). (Plaintiff’s suit 
dismissed under 0. 17, R. 3 — Remedy is appeal and 
not review.)] 

[4] An application to restore suit under 0. 9,R. 9 does 
not lie where suit has been disposed of under this rule. 
(Vol 2) 1915 Mad 10 (17). 

[5] No revision lies against an order under this rule. 
(1912) 34 All 123 (126) © (Vol 20) 1933 All 118 (119, 
120), (Suit restored held to be under 0. 9, R. 9 and no 
revision was competent from order of restoration.) © 
(Vol 15) 1928 Lah 427 (428). (Restoration order set 
aside in appeal — No revision lies on the ground that 
the decree was on merits.) 

[See (Vol 3) 1916 All 133 (139). (Refusal to give ad- 
journment— Hearing denied — Default of party to serve 
notice or neglect to pay process fees through failure of 
Court officials — Revision lies.)] 

[6] Suit decided under R. 3— R. 2 mentioned instead 
of R. 3 by mistake in judgment— Remedy is appeal and 
not re-hearing. (Vol 12) 1925 Oudh 495 (495) © (Vol 3) 
1916 Oudh 336 (336). (Remedy is appeal and not ap- 
plication under R. 13 of 0. 9.) 


[7] The substance of the order should be looked into 
to determine whether an order comes under this rule. 
In doubtful eases it should be treated as one under 
Rule 2. (Vol 7) 1920 Pat 589 (590): 4 Pat L Jour 712 ^ 
(Vol 10) 1923 All 153 (155, 156) ^ (Vol 9) 1922 All 497 
(499). {Defendant absent but pleader present — Decree 
is not ex parte — Appeal from decree — Appellate Court 
should examine suit on merits.) lii (Vol 5) 1918 Pat 256 
(*257) : 3 Pat L Jour 481. (Court’s recording a decree as 
“on contest” does not make it so when it is in reality 
an ex parte decree.) 

Order 18, Rule 1— Note 1. 

[1] Where a defendant or a set of defendants support 
the plaintiff’s case, wholly or in part, the former must 
immediately follow the plaintiff and call his or their 
witnesses and then only can the other set of defendants, 
who differ from the plaintiff be called upon to address- 
the Court and produce their evidence. (1908) 32 Bom 
599 (602). 

[2] Applicant for mesne profits of property taken in 
execution of decree reversed on appeal, must begin. 
(Vol 12) 1925 Mad 145 (148) : 47 Mad 800. 

[3] When a plaintiff asks for the confirmation of 
his title, the onus is on him to make out that title to 
the satisfaction of the Court. (1869) 3 Beng L R (A C} 
70 (76). 

[4] In a suit for restitution of conjugal rights, where 
marriage is admitted but coercion and non-consent were 
pleaded it is the defendant who ought to begin. (Vol 1) 
1914 Low Bur 210 (212) : 7 Low Bur Rul 347. 

[5] Raising of a preliminary issue by defendant, 
which is really a demurrer, gives him a right to begin. 
(1888) 12 Bom 454 (459). 

Order 18, Rule 2 — Note 1. 

[1] New pleadings cannot be introduced by plaintiff 
without Court’s permission. (Vol 14) 1927 Lah 615 
(615). 

[2] ‘The day fixed for the hearing of the suit' does 
not mean or include the day on which issues are framed. 
(Vol 12) 1925 All 98 (99). 

[3] The trial Court cannot refuse to take evidence of 
the witnesses tendered by the defendant while the hear- 
ing of the oase^^for the defence is still proceeding. It 
could not pronounce, without hearing the witnesses, 
whether their testimony would be useful or not. (1885)* 
9 Bom 146 (149, 150). 

[4] The omission of a counsel either to argue a ques- 
tion of law or his abandoning a question of law is not 
sufficient to disentitle Court to go into the question. The 
case is different when a question of fact is concerned. 
(1907) 11 Cal W N 340 (342). 


1002 


[THE CODE OP] CIVIL PEOCEDUBE, 1908 


[0. 18 Br. 2-3] 


PROVINCIAL AMENDMENTS. 

ALLAHABAD 

For tbe present Buie 2 siMitute the following ; 

“2. (1) On the day fixed for the hearing of the suit or on any other day to which the hearing is adjourned, 
the party having the right to begin shall state his ease, indicating the relevancy of each of the documents pro- 
duced by him, and the nature of the oral evidence which he proposes to adduce and shall then call his witnesses 
in support of the issues which he is bound to prove. 

(2) The other party shall then state his case in the manner aforesaid and produce his evidence (if any),’* 
LAHORE 

At the end of Rule 2 insert the following Explanations : 

“ Explanation I. — Nothing in this rule shall afiect the jurisdiction of the Court, of its own accord or 
on the application of any party for reasons to be recorded in writing, to direct any party to examine any witness 
at any stage. 


Explanation II, — The expression “witness” 

MADRAS 


in Explanation I shall include any party as his own witness,” 

[9-6-194:2,] 


At the end of Buie 2, insert the following “Explanation” : 

Ex 2 )lanation. — Nothing in this rulo shall afiect the jurisdiction of the Court, for reasons to be 
recorded in writing, to direct any party to examine any witness at any stage. ” 

[B. 0. 0. No. 3729 of 1926.] 

NAGPUR 

Add the following as sub-rule (4) to Rule 2 : 


“(4) Notwithstanding anything contained in this rule the Court may order that the production of evidence 
or the address to the Court may be in any order which it may deem fit.” [29-6-1943.] 

OUDH 


For the present Rule 2 sulstitute the following : 

“2. (1) On the day fixed for the hearing of the suit or on any other day to which the hearing is adjourned 
the party having the right to begin shall state bis case, indicating the relevancy of each of the documents produced 
by him and the nature of the evidence which each of his witnesses is expected to give and shall then produce his 
evidence in support of the issues which be is bound to prove. 

(2) The other pa?fcy shall then state his case in the manner aforesaid and produce his evidence (if any).” 
RULE 2A — CALCUTTA 


Insert the following as Buie 2A : — 

“2A. Notwithstanding anything contained in clauses (1) and (2) of Rule 2, the Court may for sufficient 
reason go on with the hearing, although the evidence of the parly having tho right to begin has not been concluded 
and may also allow either party to produce any witness at any stage of the suit.” [8-11-1927,] 

3t Where there are several issues, the burden of pro^^ing some of which lies on the othe^ 
Evidence where party, the party beginning may, at his option, either produce his evidence on 
several issues, those issues or reserve it by way of answer to the evidence produced by the 
other party; and, in the latter case, the party beginning may produce evidence on those issues 
after the other party has produced all his evidence, and the other party may then reply specially 
on the evidence so produced by tbe party beginning; but the party beginning will then be entitled 
to reply generally on the whole case. 

[1882— S. 180; 1877— S. 180.] 

, PROVINCIAL AMENDMENTS. 

ALLAHABAD 


For the present Rule 3, substitute the following ; 

ihere are several issues the burden of proving some of which lies on the other party, the 
party beginning may, at his option, either state his case in the manner aforesaid and produce his evidence on 


O. 18 R. 2 (oontd,) 

[5] Where the onus is on the plaintiff and he has 
failed to prove his case after calling his witnesses, it is 
open to the Court to dismiss his suit on the ground 
that there is no case for the defendant to answer, with- 
out insisting on the defendant to go into the witness- 
box. (1912) 25 Mad L Jour 281 (290). 

[6] Completion of hearing includes hearing of argu- 
ments, (Vol 4) 1917 Nag 99 (101): 14 Nag L B 71. 

[7] Claim alleged to be within time by part payment 
endorsed on bond — One defendant ex parte — Other 
contesting — Only 4 out of 8 witnesses allowed to be 

■examined and account books not admitted Whole 

evidence should have been allowed — Suit should have 
been decreed against absent defendant. (Tol 6) 1919 
Cal 217 (218). 

[8] After the trial was closed plaintiff applied for 
summons on certain persons to prove a portion of the 
■case but the Court did not allow these persons to be 


produced though present. HeZd, that under the cir- 
cumstances the plaintiff ought to have been allowed to 
tender further evidence. (Vol 3) 1916 Cal 367 (369). 

[9] Case transferred after arguments — Judgment 
pronounced without giving any opportunity to parties to 
address any argument — Judgment is liable to be set aside. 
(Vol 7) 1920 Lah 246 (247), (Eollowing 1904 Pun Re 
No. 91.) 

Order 18, Rule 3 — Note 1. 

[1] Defendant raising plea of benami to plaintiff’s 
claim for possession — Plaintiff may at his option 
reserve to adduce evidence of rebuttal by way of answer 
to defendant’s plea, after the latter has finished with 
his evidence. (1926) 7 PatL Tim 445 (448). 

[2] A party endeavouring to establish a point, not 
specifically stated in his pleadings, cannot object to the 
opposite party’s tendering rebutting evidence as regards 
that point. (Vol 1) 1914 Oudh 52 (69). 
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those issues or reserve the statement of his case and the production of his evidence on those issues by way of 
answer to the evidence produced by the other party; and, in the latter ease, the party beginning may state 
his case in the manner aforesaid and produce evidence on those issues after the other party has produced all 
his evidence. 

^ (2) After both parties have produced their evidence, the party beginning may address the Court on the 
whole case; the other party may then address the Court on the whole case, and the party beginning may reply 
generally on the whole ease, provided that in doing so he shall not without the leave of the Court, raise Questions 
which should have been raised in the opening address.’^ 

OUDH 

Same as that of the Allahabad High Court, above, except that sub-rule (2) is numbered as (3) and the 
following is inserted as sub-rule (2) : 

“(2) The substance of the statement of the case provided for by Kules 2 and 3 (1) above shall be 
taken down by or under the personal direction and superintendence of the Judge and shall form ot 
the proceedings,” 

The evidence of the witnesses in attendance shall be taken orally in open Court in 
Witnesses to be exa- the presence and under the personal direction and superintendence of 
mined in open Court. -jjhe Judge, 

[1882«-S. 181; 1877— S. 181; 1839— S. 172.] 

^ 3 , In cases in which an appeal is allowed the evidence of each witness shall be taken down 
IIoio evidence shall be in waiting, in the language of the Court, by or in the presence and under 
taken in appealable cases, the personal direction and superintendence of the Judge, not ordinarily in 
the form of question and answer, but in that of a narrative, and when completed, shall be read 
over in the presence of the Judge and of the witness, and the Judge shall, if necessary, correct the 
same, and shall sign it. 

[1882-S. 182; 1877— S. 1S2; 1859— S. 172.] 

[a] This rule does not apply to the Chief Court of Oudh while exercising its original civil jurisdiclion; see Oudh 

Courts Act, 1925 (U. l\ Act 4 [IV] of 1925), B. 16 (2), 


Order 18, Rule 4 — Note 1. * 

[1] The rejection of evidence upon the supposition 
that it would go only to prove the same facts deposed 
to by the witnesses previously examined, which facts, if 
proved, would have put an end to the case, is wholly irre- 
gular and detrimental to justice. (1841) 2 Moo Ind App 
424 (427) (PC). 

[2] It is the bounden duty of the Court to receive 
all the evidence tendered unless the object of a party, 
in summoning a large number of witnesses clearly ap- 
pears to bo to impede the adjudication of tlie case, or 
otherwise obstruct the ends of justice. (1871) 6 Beng 
Ii B App 10 (10) ^ (1872) 17 Suth W B 172 (172) © 
(1881) 6 Cal 608 (611) (BB). (The plaintiff is entitled to 
call such witnesses in evidence as he wishes to in sup- 
port of his claim.) 

[3] Court has always the power to examine any of 
the parties to the suit and compel their attendance. 
(1868) 10 Suth W E 280 (282). 

[4] Court has power, if necessary, to examine any 
other person, other than parties to the suit, as a 
witness. (1868) 10 Suth W B 280 (282). 

[3] Witnesses must be examined by the Judge him- 
self in open Court — Judge’s failure to examine them 
himself and allowing them to be examined by some one 
else is an irregularity but is no good ground for revers- 
ing the decision in the case. (Yol 15) 1928 Pat 438 
(439). 

[6] The Appellate Court is authorized tO reiSedy the 
error of the lower Court in refusing to examine witnes- 
ses tendered by a party. (1841) 2 Moo Ind A]?p 424 
(427) (PC). 

[7] Parties if so minded may agree that evidence 
shall be taken in a particular way and that evidence in 
one suit shall be treated as evidence in another. But, 
that is nqt a matter which can be said to a:Seet the 
jurisdiction of the Court. (1906) 30 Bom 109 (112), 

ORDER 18, RULE 5 SYNOPSIS. 

1. Scope and applicability. 

2. ‘"Shall be read ovtxW 


1. Scope and applicability. — [1] Order 18, 
Buies 5 to 12 have no application to Courts constituted 
under the Provincial Small Cause Courts Act or to 
Courts exercising the jurisdiction of the Court of Small 
Causes. (Yol 12) 1925 Nag 412 (413) ; 26 Or L Jour 
1330. 

[2] Buies 5 and 6 apx>lY to Special Referee appointed 
by Original Side of High Court. (Yol 21) 1934 Oal 737 
(739) : ex Oal 488. 

[3] A note by Miinsif in the record of deposition as 
to the age of a witness at variance with his statement, 
cannot be made the basis of a finding as to the age by 
the Appellate Court. (Yol 6) 1919 Oal 502 (503). 

2. “Shall be read over.” — [1] Deposition not 
read over to witness cannot be basis of x^^'osecution for 
perjury. (Yol 11) 1924 Cal 705 (709) : 51 Cal 236. 
(Dissenting from obiter in (Yol 5) 1918 Cal 289.)5'(1881) 
6 Cal 762 {763)'3&(Yol 7) 1920 Lah 318 (319) : 1 Lab 361 
6&(Yol 4) 1917 Lah 192 (193) ; IS Cr L Jour 607. 

[But see (Yol 10) 1923 Nag 39(40):18 Nag L E 192.] 

[2] Reading out the deposition to a witness in a 
room adjoining the Court hall and at a distance of 30 
feet from the Judge^s seat is a sufficient compliance 
with O. 18, R. 5. Such a deposition is admissible in 
evidence in prosecutions under S. 193, Penal Code. Ir- 
regularity in reading out the deposition goes to its 
weight not to its admissibility. (Yol 5) 1919 Mad 334 
(834, 335) : 19 Cri L Jour 603. 

[3] Beading over of the deposition by the witness 
himself is a sufficient compliance with the rule, depo- 
sitions so read over prove themselves under S. 80, Evi- 
dence Act. (Yol 6) 1919 Oal 514 (516) : 46 Cal 805 : 
20 Cri L Jour 324. 

[4] Provisions not complied with when evidence is 
dictated to typist and typed record revised and signed 
by Judge— It is not illegality, but mere irregularity. 
(Yol 16) 1929 Cal 78 (SO) : 55 Oal 1084. 

[5] Substantial compliance with 0. 18, B. 5, is suffi- 
cient to raise presumption under Evidence Act (1872), 
S. 80, (Yol 6) 1919 Oal 514 (516) : 46 Cal 895 : 20 Cri 
L Jour 324. 
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^6. Where the eyidenee is takeu down in a language different from that in which it is given^ 
When deposition to and the witness does not understand the language in which it is taken 
he interpreted. down, the evidence as taken down in writing shall be interxn’Gted to him 

in the language in which it is given, 

• [1882— S. 183; 1877— S. 183; 1859-S. 172.] 

[a] This rule does not apply to the Chief Court of Oadh while exercising its original civil jurisdiction ; seethe 
Oudh Courts Act, 1925 (U. P. Act 4 [IV] of 1925), S. 16 (2). 

® 7 . Evidence taken down under section 138 shall be in the form lorescribed by rule 5 and shall 
Evidence under be read over and signed and, as occasion may require, interpreted and corrected 
Section 138. as if it were evidence taken down under that rule. 

[1882— S. 185A (3).] 

[a] This rule does not apply to the Chief Court of Oudh while exercising its original civil jurisdiction; see the 
Oudh Courts Act, 1925 (U. P. Act 4. [IV] of 1925), S. 16 (2). 

^8, Where the evidence is not taken down in writing by the Judge, he shall be bound, as the 
Memorandum when examination of each witness proceeds, to fiiiake a memorandum of the 
evidence not tahen substance of what each witness deposes, and such memorandum shall be 
down hy Judge. written and signed by the Judge and shall form part of the record, 

[1882— S. 184 ; 1877— S. 184 ; 1859— S. 172.] 

[a] This rule does not apply to the Chief Court of Oudh while exorcising its original civil jurisdiction ; see the 
Oudh Courts Act, 1925 (U. P, Act 4 [IV] of 1925), S. 16 (2). 

PROVINCIAL AMENDMENT 

OUDH 

Add the following proviso : 

“Provided that such memorandum shall not be necessary in the ease of a Judge who has obtained the 
previous sanction of the Chief Court to dictate evidence in open Court.” 

^9. Where English is not the language of the Court, but all the parties to the suit 
When evidence may who appear in person, and the iJeaders of such as appear by pleaders, do 
he taken in English. not object to have such evidence as is given in English taken down in l^iiglish, 
the Judge may so take it down. 

[1882-S.185; 1877— S. 185 ; 1859-S. 172.] 

[а] This rale does not apply to the Chief Court of Oudh whilo exercising its original civil jurisdiction ; ses the 
Oudh Courts Act, 1925 (U. P. Act 4 [IV] of 1925), S. 16 (2), 

10 . The Court may, of its own motion or on the application of any party or his pleader, take 
Any parhmlar gxbestion and down any particular question and answer, or any objection to any 
answer may he taken doion. question, if there appears to be any special reason for so doing, 
[1882-S. 186 ; 1877— S. 186 ; 1859— S. 172.] 

QuesUons objected to ®'ll. Where any question imt to a witness is objected to by a party 
and allowed hy Court, or his pleader, and the Court allows the same to be put, the Judge shall 

0. 18 R. 5 (contd.) ^ S. 19, Oudh Laws Act. (Vol IS) 1931 Oudh 385 (385)! 

[б] Absence of certificate that deposition was read (Evidence by witness given in Urdu recorded by Judge 

over to or by witness — ^Benefit of presumption as to in English and not interpreted to him — 0. 18, B. 6, 

genuineness is not lost. (Vol 6) 1919 Cal 514 (516) : held inapplicable.) 

46 Cal 895 : 20 Cri L Jour 324. Order 18, Rule 8— Note 1. 

[7] Judge recording evidence under 0. 18, R, 5, is [1] In appealable eases, there might be either one or 

not bound to append note that evidence was read out two records of evidence— .-If one, it should be in Judge’s 

to witness when completed, (Vol 6) 1919 Lah 348 (349) : own handwriting — If written by some other person at 

his dictation, it should bo supported by memorandum 

[8] There is no legal obligation on witnesses in civil made or caused to be made by Judge. (Vol 16) 1929 Cal 

cases to sign or thumb-mark their depositions. Courts 78 (79) : 55 Cal 1084. 

cannot order them to do so, nor could they be com- [2] Where evidence of witnesses was dictated to a 
pelled to sign under S. 161, Civil P. C. (1912) 13 Cri typist and the typed copy was revised and signed by 

L Jour 713 (714) : 1912 Pun Re No. 8 Or. the Judge who added at the end of each deposition 

m t-rri 6 — Note 1. “dictated by me’* — Held, that the provisions of 0. 18, 

[1] Where a Commissioner of partition and special Rr. 5, 8 and 14 wore not complied with. (Vol 16) 1929 

referee is appointed by the High Court on Original Cal 78 (80) : 55 Cal 1084. 

Side the provisions of 0. 18, Hr. 5 and 6 apply [3] In ease of difference between the Judge’s 
although O, 49, B. 3 makes those provisions inapplic- memorandum and the actual deposition, the actual 
able to the proceedings conducted by the High Court recorded evidence m exte?iso is what the Court must be 

‘ by— (Per Jao7esoji JX (1872) 9 Beng L E 274 

[2] The deposition of a witness should be read over (284) (SB). 

and explained to him after it is completed and, if neoes- Order 18, Rule 11 Note 1. ' 

translated into a language which he undex‘stands, [1] Objection as to admissibility of evidence has to be 
' C{^737 (739) : 61 Cal 488. taken in the Court of first instance and if not so taken 

Loj Order 18, B. 5 does not apply to casesgoverned by the appellate Court will not entertain any such objeotWn. 
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take down the question, the answ^er, the objection and the name of the person making it, together 
ivith the decision of the Court thereon. 

[1882— S. 187 ; 1877^8. 187 ; 1859— S. 172.] 

[a] This rule does not apply to the Chief Court of Oadh while exercising its origizial civil jurisdiction : see the 
Oudh Courts Act, 1925 (U. V. Act 4 [lY] of 1925), S. 16 (2). 

Eemarlcs on demeanour 12. The Court may record such remarks as it thinks material res- 

o/ witnesses. pecting the demeanour of any witness W’hile under examination. 

[1882— S. 188 ; 1877— S. 1S8 ; 1839— S. 172.] 

^18. In cases in w^hich an appeal is not allowed, it shall not be necessary to take down the 

Memorandum cf evidence evidence of the witnesses in writing at length ; but the Judge, as the 
4n unappealable cases. examination of each witness proceeds, shall make a memorandum of 

the substance of what he deposes, and such memorandum shall be written and signed by the Judge 
.and shall form part of the record. 

[1882— S. 189 ; 1877— S. 189 ; 1859— S. 172.] 

[a] This rule docs not apply to the Chief Court of Oudh while exereisiag its original civil jurisdiction : see the 
Oudh Courts Act, 1925 [V. P. Act 4 [IV] of 1925), S. 16 (2). 

J^cd 9 e u^mble to maU the Judge is unable to make a memorandum as 

':>nemorand 2 tm to record rea- by this Order, he shall cause the reason of such inability to 

•sons of Ms inability. be recorded, and shall cause the memorandum to be made in writing 

from his dictation in open Court, 

(2) Every memorandum so made shall form part of the record. 

[1882— S. 190; 1877— S. 190; 1859— S. 172.] 


[a] This rule does not apply to the Chief Court of Oudh while exercising its original civil jurisdiction; see the 
‘Oudh Courts Act, 1925 (H. P. Act 4 [IV] of 1925), S. 16 (2). 

PROVINCIAL AMENDMENT 

OUDH 

In sub-rule (1), between the words “is” and “unable”, insert “not authorized by the Chief Court to dictate 
:and is.” 

(l) Where a Judge is prevented by death, transfer or other cause from concluding the 
Fower to deal with trial of a suit, his successor may deal with any evidence or memorandum 
evidence taken before taken down or made under the foregoing rules as if such evidence or memo- 
•another Judge, randum had been taken down or made by him or under his direction under 

the said rules and may proceed with the suit from the stage at which his predecessor left it. 

(2) The provisions of sub-rule (l) shall, so far as they are applicable, be deemed to apply to 
•evidence taken in suit transferred under section 24. 

[1882— S. 191; 1877— S. 191.] 


[a] This rule does not apply to the Chief Court of Oudh while exercising its original civil jurisdiction; see the 
Oudh Courts Act, 1925 (U. P. Act 4 [IV] of 1925), S. 16 (2). 


O. 18 R. 11 (contd.) 

(1887) 11 Bom 320 (324)>5(Vol 3) 1916 All 1 (3, 4) : 38 
All 366 (FB). 

[2] An erroneous omission to object to irrelevant 
•evidence will not make such evidence relevant and so 
will be disregarded by the Court. (1897) 19 All 76 (92) 
Order 18, Rule 12—Note 1. 

[1] Court cannot refuse to examine witness on the 
ground that he is biassed. (Vol 10) 1923 Nag 58 (60). 

[2] A Commissioner for the examination of witnesses 
is entitled by law to note his observations as to the 
demeanour of the witnesses examined by him. (Vol 6) 
1918 Cal 363 (379) (SB). 

Order 18, Rule 13 — Note 1. 

[1] Where in a judgment of a Provincial Small Cause 
€ourt the abstract of evidence is incomplete, the judg- 
ment based on such abstract is illegal. (Y ol 3) 1916 Mad 
547 (547, 548). 

[2] Small Cause suit — It is mandatory that Court 
-should make a separate memorandum of the evidence 
given by each witness and sign it. It is not enough that 
-the Court refers to the evidence in judgment. (V ol 25) 
1938 Tesh 46 (47), 


Order 18, Rule 14 — Note 1. 

[1] Where evidence of witnesses was dictated to a 
typist and the typed copy was revised and signed by the 
Judge who added at the end of each-deposition “dictated 
by me,” it was held that the provisions of 0, 18, Br. 5. 

8 and 14 were not complied with and that the non- 
compliance was mere irregularity and not illegality 
(Vol 16) 1929 Cal 78 (80) ; 55 Cal 1084. 

Order 18, Rule 15— Note 1. 

[1] Order 18, R. 15 applies only when the previous 
Judge has not concluded the trial of the case. (1911) 21 
Mad L Jour 808 (810). 

[2] It is not necessary for the succeeding Judge to 
rehear the case after arguments had been heard by the 
predecessor. (1912) 12 Mad L Tim 332 (333). 

[3] Judgment written by ex- Judge — It is not neces- 
sarily incumbent upon successor-in-office to pronounce 
it — If successor is indoubt as to its correctness he should 
proceed according to 0. 18, B. 15 or hear case de novo. 
(Vol 23) 1936 Bang 147 (149) ; 14 Bang 136 (FB). 

[4] A suit was disposed of by the Munsif, though 
objection was taken by defendant to plaintiS’s main- 
taining the suit. On appeal, the Sub-Judge remanded 
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^■16. (l) Where a witness is about to leave the jurisdiction of the Court, or other sufficient 
Poiner to examine mt- cause is shovui to the satisfaction of the Court why his evidence should be 
ness immediately. taken immediately, the Court may, upon the application of any party or 

of the witness, at any time after the institution of the suit, take the evidence of such witness in 
manner hereinheforo provided. 

f:? ) Where such evidence is not taken forthwith and in the presence of the parties, such notice 
as the Court thinks sufficient, of the day fixed for the examination, shall be given to the 
parties. 

(8) The evidence so taken shall be read over to the witness, and, if he admits it to be correct, 
shall be signed by him, and the Judge shall, if necessary, correct the same, and shall sign it, and 
it may then be read at any hearing of the suit. 

[18S2-S. 192; 1877— S. 192; 1859— S. 173.] 

[a) Provisions of the rulo, so far as it relates to the manner of taking evidence, are not applicable to the Chief 
Court of Oudh -while exercising its original civil jurisdiction; see the Ondh Courts Act, 1925 (U. P. Act 4 [lY] of 
1925), S. 16 (2). 

il. The Court may at any stage of a suit recall any witness who has been examined and may 
Court may recall and (subject to the law of evidence for the time being in force) put such ques* 
examine witness. tions to him as the Court thinks fit. 

[1882— S. 193.] 

Power of Court 18. The Court may at any stage of a suit inspect any property or thing 

to inspect concerning which any question may arise. 

Provincial Amendment. 

Rule 19 — ALLAHABAD 

Add the following rule at the end of Order 18 : 

”19. (1) The Judge shall record in his own hand in English all orders passed on applications, other than 
orders of a purely routine character. 

(2) The Judge shall record in his own hand in English all admissions and denials of documents, and the 
English proceedings shall show how all documents tendered in evidence have been dealt with from the date of pre- 
sentation. down to the final order admitting thena in evidence or rejecting them, 

(3) The Judge shall record the issues iu his own hand in English, and the issues shall be signed by the 
Judge and shall form part of the English proceedings.*’ 


6. 18 R. 15 (contd.) 

the suit for disposal after striking oil the plainti/f’s name 
from the record and substituting new plaintifis in his 
stead. When the suit came on for hearing before the 
Munsif alter the remand order, the defendant asked the 
successor of the District Munsif, who had originally 
disposed of the suit, for a de novo trial. This -was 
refused t HeH, that, a de novo trial < should have 
been granted, 8.191, Civil P, C., (1882) (0. 18 E. 15 
Civil P. C., (1908)) not applying to the case, (1911) 21 
Mad L Jour 808 (810). 

[5] Case remanded to determine damages — Further 
evidence allowed — PlaintifC’s^evidenee recorded — Another 
Judge before defendants* evidence, reviewed — Order 
allowing fresh evidence and disposing of suit on merits 
— Eeldy it was not proper to review order at this late 
stage— Succeeding Judge who had notiheard evidence in 
the case held should not have decided it without hearing 
arguments. (Yol 4) 1917 Lah 306 (307) : 1917 Pun Ee 
No. 14. 

Order 18, Rule 16 — Note 1, 

[1] Under 0. 18, E. 16 de hem esse examination of 
a witness about to leave the jurisdiction of the Court 
must be taken by the Court and not under commission, 
unless so agreed to by the parlies. (1870) 5 Beng L R 
252 (253). 

Order 18, Rule 18 — Note 1. 

[1] Order 18, E. 18, authorises every Court to inspect 
any property or thing without the sanction of its 
superior Court. (Yol 1) 1914 Mad 640 (640). 

[2] A judgment should not be based solely on the result 
of the personal inspection by the Judge. The inspection 
which a Judge makes should be used by him only to test 


the accuracy aud value of the evidence let in. He should 
not, without submitting himself to the tost of cross- 
examination, make his knowlodgo the sole evidence for 
determining the question raised before him. (Yol 2) 1915 
Mad 1214 (1214) : 39 Mad 601®<(Yol 16) 1929 All 116 
(118). (Judge locally examining plot to see whether it 
was grave-yard— He in his notes mentioning not facts 
as he saw but only his inferences — Ilis examination 
not adequate and should not be substituted for oral evi'^ 
dence.)'$'(Yol 32) 1945 Bom 302 (303). (The purpose of 
local iuspeetion is not to make it a substitute for the 
evidence, but to assist in Us approciation.)5‘(Yol 12) 1925 
Cal 170 (170). (Eesult of inspection cannot be the 
foundation of judgment — It should be used to test 
accuracy of other evidence ) ® (Yol 17) 1930 Lah ISIST 
(152). (InspeotioDS are only intended to test accuracy of 
evidenee let in,)©(Yol 10) 1923 Lah 546 (548). (Decision 
should not be based on local inspection.)>$<(1939) 2 Had L 
Jour 284 (286). (No notes of inspection made — ^Decision 
based on impressions formed at the time of local inspec- 
tion without putting points observed to the parties and 
eliciting theix answers cannot be upheld.) (Yol 18) 
1931 Mad 531 (532). (Judges are entitled to make 
local inspection to understand evidence — But they 
cannot base findings of fact solely upon its result.)®* 
(Yol 17) 1930 Nag 40 (41). (Finding based mainly on 
personal observations at inspection is wrong.) © (Yol 4) 
1917 Oudh 330 (337) : 19 Oudh Cas 374. (Bemarks by 
Court on local inspection are not evidenee in case.)® 
(Yol 25) 1938 Pat 288 (289). (Observations of Judge 
made as result of local inspection should not be sub- 
stituted for evidence of witnesses examined on the 
subject.) 
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ORDER XIX. 

Affidavits 

1. Any Court may at any time for sufficient reason order that any particular fact or 
I^owcr to order any voint facts may be proved by affidavit, or that the affidavit of any witness 
to he 'graved hy affidavit may be read at the hearing, on such conditions as the Court thinks 
reasonable ; 

Provided that where it appears to the Court that either party Iona fide desires the produc- 
tion of a witness for cross-examination, and that such witness can be produced, an order shall not 
be made authorizing the evidence of such witness to be given by affidavit. 

[1882— S. 194 ; 1877— S. 194 ; 0/. E, S. C., 0. 37 E. 1. See Ss. 30, 139 and 0. llj 


O. 18 R. 18 (contd,) 

[3] A Witness cannot be contradicted by Judge from 
his personal Imowledge from local inspection. (Vol 24) 
1937 Pat 333 (334). 

[4] Parties agreeing to accept opinion of Judge on 
certain point requiring spot inspection and leading no 
evidence — Opinion of Judge formed on spot inspection 
can be accepted in place of evidence. (Vol 28) 1941 Nag 
292 (292) : I L E (1942) Nag 2693t(Vol 5) 1918 Pat 633 
(634). (At the instance of plaintiff, the Munsif held a 
local inspection, and in the course thereof at the instance 
of both the parties he examined a person whose state- 
ments he used as confirming his impression formed 
independently of them. Held, that it was not open to 
any of the parties afterwards to turn round and say 
that the Munsif ought not to have used those state- 
ments.) 

[6] Eesult of local inspection need not be recorded. 
(Vol 12) 1925 Cal 170 (170). 

[6] Omission to make note of local inspection is 
formal defect and does not vitiate judgment. (Vol 7) 
1920 Pat 738 (739, 740). 

[7] Local inspection by Court — Omission to reduce 
to writing result of local investigation — Court not 
basing its judgment on the result of local investigation 
— Inspection carried only to ascertain if map put by 
plaintiff correctly depicted the locality— defendant 
not prejudiced by Court not putting into writing results 
of local investigation. (1922) 65 Ind Cas 601 (602) (Cal). 

[8J The result of inspection should be recorded in 
proceedings and not left for notice till judgment. (1910) 
4 Sind L E 180 (184). 

[9] It is not desirable to order scene before accident 
to be re-enacted in local inspection. (Vol 16) 1929 Cal 
774 (774). 

[10] The Judge should carry out the inspection at 
any stage before the arguments are heard — If it is to be 
made at the request of the parties, it should be made 
clear whether the parties have left the matter to be 
decided as he thinks proper from his inspection, or that 
he is merely inspecting under 0. 18, E. 18 — The parties 
must have an opportunity to urge their arguments on 
notes of inspection made by the Judge — It is desirable 
that the Judge does not record his opinions and infer- 
ences— If the Judge records his impressions the parties 
should have an opportunity to meet them in argument. 
(Vol 32) 1945 Bom 302 (305). 

[11] There is no objection to a Judge viewing the 
place in dispute, in order to enable him to visualise the 
locality and to appreciate the evidence before him — But 
there is absolutely no warrant for the procedure whereby 
the Judge converts himself into an unofficial investigator 
and inquires of all and sundry regarding their views of 
the rights of the parties, with the object of founding a 
judgment on what he has heard. (Vol 26) 1939 Mad 
61 (64). 


ORDER 19 RULE 1 — SYNOPSIS. 

1. Affidavit — Essentials of. 

2. Proof by affidavit. 

1. Affidavit — Essentials of. — [1] An affidavit 
is a declaration in writing sworn before a person having 
authority to administer an oath. (1910) 4 Sind L E 88 
(92, 93), (Statement sworn before foreign Court duly 
authorised to administer oath would be admissible as an 
affidavit under O. 19.) 

[2] Want of seal of Magistrate before whom affidavit 
is sworn does not make it bad. (Vol 14) 1927 Lah. 
376 (377). 

[3] Vakalats, affidavits and pleadings — No diffe- 
rence exists in respect of their being ‘signed* — Person 
making affidavit instead of signing hi sname may affix 
stamp bearing his name. (Vol 15) 1928 Mad 175 (176): 
51 Mad 242. 

2. Proof by affidavit. — [1] Affidavits cannot pro- 
perly be acted upon unless both parties agree to have them 
treated as evidence. (Vol 26) 1939 Mad 927 (928) © (Vol 
32) 1945 Bom 60 (63) r I L E (1944) Bom 558. (Proof 
by affidavit is in discretion of Court — Bona fide desire 
of parties to produce witness — Affidavit should not be 
allowed.) 

[2] Affidavit uncontradicted Us grima facie reliable, 
(Vol 2) 1915 Mad 864 (865). 

[3] Application to set aside dismissal for default — 
Affidavit can be used as evidence of facts alleged 
therein. (Vol 29) 1942 Oudh 350 (351) ; 18 Luck 104. 

[4] This rule enables a Court to order that any fact 
may be proved by affidavit. Therefore where, on the day 
of the first hearing of a suit the defendant does not 
appear though served, the execution of the document 
sued upon may be proved by affidavit without calling 
a witness. (Vol 20) 1933 Mad 1 64 (165). 

[5] Identifier voluntarily swearing false affidavit as 
evidence of fact of service of summons held guilty both 
under Ss. 193 and 199, Penal Code. (Vol 15) 1928 Pat 
161 (161) ; 6 Pat 760 ; 29 Ori L Jour 111. 

[6] Where the adverse party bona fide desires the 
production of the deponent for cross-examination the 
Court cannot under this rule order that the affidavit 
may be read at the hearing on proof of certain facts. 
(Vol 13) 1926 All 161 (163) ^ (Vol 8) 1921 Mad 381 
(382). (Showing Answers to interrogatories.) 

[7] Any person acquainted with the facts of the case 
may give the affidavit. (Vol 1) 1914 All 197 (199) : 36 
All 13 : 15 Cri L Jour 164 ^ (Vol 5) 1918 Cal 177 (178). 
(An affidavit as to what was argued in a case sworn by 
a person who did not know the language in which the 
argument was made, is worthless.) 

[8] Proceedings under S. 201, 0. P. Land Eevenue 
Act (2 [II] of 1917)— Eevenue Court is Court of civil 
judicature and can receive affidavit as evidence. (Vol 22) 
1935 Nag 125 (125) : 36 Cri L Jour 765. 
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^mefto order attendance 2. (l) Upon any application evidence may be given by afddavit, 
of demount for cross-emmi- but the Court may, at the instance of either party, order the atten- 
nation, dance for cross-examination ofjihe deponent. 

(^) Such attendance shall be in Court, unless the deponent is exempted from personal 
appearance in Court, or the Court otherwise directs. 

[1882— S. 195. Cf, R. S. 0., 0. 38 R. 1. See Ss. 132, 133 and 0. 11.] 

3. (1) Affidavits shall be confined to such facts as the deponent is able of his own knowledge 
Matters to tvhich affi- to prove, except on interlocutory applications, on w'hich statements of 
davits shall he confined. his belief may be admitted : provided that the grounds thereof are 
stated. 

(S) The costs of every -affidavit which shall unnecessarily set forth matters of hearsay or 
argumentative matter, or copies of or extracts from documents, shall (unless the Court otherwise 
directs) be paid by the party filing the same. 

[1882— S. 196 ; 1877— S. 196 ; E. S. 0., 0. 38 R. 3.] 

Provincial Amendments 

Rules 4 to 15— ALLAHABAD 

Add the following Rules : 

“4, Affidavits shall be entitled. In the Court of at (naming such Co^irt.) If the 

affidavit be in support of, or in opposition to, an application respecting any case in the Court, it shall also be 
entitled in such case. If there be no such case, it shall be entitled hi the matter of the •petition of, 

5. Affidavits shall be divided into paragraphs, and every paragraph shall be numbered consecutively and 
as nearly as may be, shall be confined to a distinct portion of the subject. 

6. Every person making any affidavit shall be described therein in such manner as shall serve to identify 
him clearly ; and where necessary for this purpose, it shall contain the full name, the name of his father, of his 
caste or religious persuasion, his rank or degree in life, his profession, calling, occupation or trade, and the true 
place of his residence. 

7. Unless it be otherwise provided, an affidavit may be made by any person having cognizance of the facts 
deposed to. Two or more persons may join in an affidavit; each shall depose separately to those facts which are 
within his own knowledge, and such facts shall be stated in separate paragraphs. 

8. When the declarant in any affidavit speaks to any fact within his own knowledge, he must do so directly 
and positively, using the words '‘I affirm” or “I make oath and say.” 

9. Except in interlocutory proceedings, affidavits shall strictly be confined to such facts as the declarant is . 
able of his own knowledge to prove. In interlocutory proceedings, when the particular fact is not within the 
declarant’s own knowledge, but is stated from information obtained from others, the declarant shall use the 
expression “I am informed,” and, if such be the case, “and verily believe it to be true,” and shall state the name 
and address of, and sufficiently describe for the purposes of identification, the person or persons from whom he 
received such information. When the application or the opposition thereto rests on facts disclosed in documents 
or copies of documents produced from any Court of justice or other source, the declarant shall state what is the 
source from which they were produced, and his information and belief as to the truth of the facts disclosed in 
such documents. 


Order 19, Rule 2 — ^Note 1. 

[1] Buie 2 applies to interlocutory and not to sub^ 
fitantive application. (Yol 31) 1944 Nag 161 (162) ; 
I L R (1944) Nag 436. 

[2] Legal practitioner called upon to speak to facts 
relating to the case — His statement should be accepted 

— No affidavit need be insisted upon. (Yol 15) 1928 
Mad 690 (692). 

[3] A party (especially the petitioner) in a suit for 
dissolution of marriage is not entitled to give evidence 
by affidavit. (1935) 62 Cal 541 (545). 

[4] In divorce proceedings the Court may allow a 
petitioner to give evidence on affidavit but the peti- 
tioner and his witness will have to be present for cross- 
examination if so directed by the Court. (1934) 38 Cal 
W N 969 (971). 

[5] Application to declare certain persons to be touts 

— Court can act upon affidavits though it is desirable 
to hear oral evidence. (1903) 26 Mad 596 (697). 

Order 19, Rule 3— Note 1. 

[1] The grounds of belief must be stated with suffi- 
cient clearness to enable the Court to judge whether it 
would be safe to act on the deponent’s belief. (Yol 11) 
1924 Pat 312 (313) * (Vol 1) 1914 Mad 366 (367)® 
(Yol 21) 1934 Cal 694 (696); 61 Cal 814 ® (Yol 19) 1932 


Cal 255 (256); 33 Cri L Jour 369. (Matters alleged to be 
true to information, but source of information not dis- 
closed — Court will not take notice of such matters.) ® 
(Yol 6) 1919 Cal 970 (971) © (1909) 10 Cal L Jour 414 
(416)© (Vol 13) 1926 Pat 64 (65) © (Yol 3) 1916 Cal 
979 (982) : 43 Cal 884. 

[2] An affidavit is defective if the deponent does 
not say which part is based on information and which 
on belief or if he does not state the grounds of his be- 
lief. (Yol 21) 1934 Cal 694 (696) : 61 Cal 814 © (1910) 
37 Cal 259 (261). (The affidavit should state clearly 
how much of the deponent’s statement is within his 
knowledge and how much is of his belief and the 
grounds of such belief.) 

[3] Verification of same facts on personal knowledge 
and information received — Affidavit is infructuous. 
(Yol 31) 1944 Nag 161 (163) ; I L R (1944) Nag 436. 

[4] Affidavit not complying with requirements of 
0. 19, R. 3 is still a declaration within the meaning of 
Ss. 199 and 200, Penal Code. (Yol 20) 1933 Pat 513 
(513) : 34 Cri L Jour 912. 

[5] No affidavit is necessary to support application 
for substitution of shebait’s widow as plaintifi where evi- 
dence shows that she joined in performance of sheba 
with her husband. (Yol 17) 1930 Cal 270 (272). * 
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10. When any place is referred to in an affidavit, it shall be correctly described. When in an affidavit any 
iNBrson is referred to, such person, the correct name and address of such person, and such further description as 
may be sufficient for the purpose of the identification of such person, shall be given in the affidavit, 

11. Every person making an affidavit for use in a OivU Court shall, if not personally known to the person 
before whom the affidavit is made, be identified to that person by some one known to him, and the person before 
whom the affidavit is made shall state at the foot of the affidavit the name, address, and description of him by 
whom the identification was made as well as the time and place of such identification. 

IIA. Such identification may be made by a person : 

( a) personally acquainted with the person to be identified, or 

(h) satisfied, from papers in that person’s possession or otherwise, of his identity: 

_ Provided that in case (b) the person so identifying shall sign on the petition or affidavit a declaration in the 
following form, after there has been affixed to such declaration in his presence the thumb impression of the person 
so identified . 

Poem 

I (name, address and description), declare that the person verifying this petition (or making this affidavit) 
and alleging himself to be B, has satisfied me (here state by what means, e. g., from papers in his possession 
or otherwise) that he is A,B, 

12. No verification of a petition and no affidavit purporting to have been made by a pai'danashin woman 
who has not appeared unveiled before the person before whom the verification or affidavit was made, shall be 
used unless she has been identified in manner already specified and unless such petition, or affidavit be accompanied 
by an affidavit of identification of such woman made at the time by the person who identified her. 

13. The person before whom any affidavit is about to be made shall, before the same is made, ask the 
person proposing to make such affidavit if he has read the affidavit and understands the contents thereof, and if 
the person proposing to make such affidavit states that he has not read the affidavit or appears not to understand 
the contents thereof, or appears to be illiterate, the person before whom the affidavit is about to be made shall read 
and explain, or cause some other competent person to read and explain in his presence, the affidavit to the person 
proposing to make the same, and when the person before whom the affidavit is about to be made is thus satisfied 
that the person proposing to make such affidavit understands the contents thereof, the affidavit may be made. 

14. The person before whom an affidavit is made, shall certify at the foot of the affidavit the fact of the 
making of the affidavit before him and the time and place when and where it was made, and shall for the 
purpose of identification mark and initial any exhibits referred to in the affidavit. 

15. If it be found necessary to correct any clerical error in any affidavit, such correction may be made in 
the presence of the person before whom the affidavit is about to be made, and before, but not after, the affidavit is 
made. Every correction so made shall be initialled by the person before whom the affidavit is made, and shall be 
made in such manner as not to render it impossible or difficult to read the original word or words, figure or 
figures, in respect of which the correction may have been made.” 


OEDBE XX. 

JUDGMENT AND DECREE 


[See S. 33.] 

The Court, after the case has been heard, shall pronounce judgment in open Court, either 
Judgment when pro- at once or on some future day, of which due notice shall be given to 
noumed, the parties or their pleaders. 

[1882— S. 198 ; 1877— S. 198 ; 1859-S. 183. See S. 33.] 

[a] Not applicable to the Chief Court of Oudh while exercising its original civil jurisdiction : see the Oudh 
Courts Act, 1925 (U. P. Act 4 [IV] of 1925), S. 16 (2). 

PROVINCIAL AMENDMENT 

MADRAS 

The existing Rule 1 is re-numbered as sub-rule (1) and the following is added as sub-rule (2) : 

‘*(2) The judgment may be pronounced by dictation to a shorthand writer in open Court wherei, the presiding 
Judge has been specially empowered in that behalf by the High Court.” [R. O. C. No. 1529 of 1928.] 


ORDER 20, RULE 1— SYNOPSIS. 

I. ‘‘Pronounce in open Court.” 

% Judgment — ^When may be pronounced. 

3. Notice to the parties. 

4. Effect of non-compliance. 

1. “Pronounce in open Court.” — [1] Pro- 

nouncing judgment in open Court — Rule should be 
■complied with in all cases. (Vol 10) 1923 Pat 129 (130): 
1 Pat 771. 

[2] A judgment cannot be said to have not been 
prononnced within 0. 20 R. 1, simply because it is not 
read out entirely by the Court. (1926) 94 Ind Gas 121 

^tl21) (Nag). 

[3] The judgment of one of the two Judges consti- 


tuting a Division Bench of the High Court which heard 
an appeal written and signed by him after retirement 
is a good judgment if it is read out and delivered on 
his behalf by the other Judge. (Vol 4) 1917 Cal 494 
(495). 

[4] A judgment written and signed by the Judge 
who heard the case does not become invalid merely be- 
cause it was read out in open Court by his collnague, a 
Judge presiding in another Court, whom he requests to 
read out the judgment. Such a procedure is at the most 
a mere irregularity not affecting the merits of the casa 
and is covered by S. 99. (Vol 6) 1919 Cal 799 (799). 

[6] Judgment written, signed by Judge at borne and 
communicated to parties by clerk in absence of Judge 

IM. 64, 
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Power to pronounce judgment 2. A Judge may pronounce a judgment written but not pro- 

written hy J udge*s predecessor, nounced by bis predecessor. 


[1882— S. 199 ; 1877— S. 200 ; 1859— S. 184] 
O. 20 R. 1 (contd,) 

on account of illness — Case held should be remanded for 
fresh hearing — S. 99 did not apply to the ease. (Vol 18) 
1981 Cal 164 (165). 

[6] Invalid pronouncement — Decree following — 
Decree should not be violated. (Vol 12) 1925 All 293 
(295) : 47 All 332. 

2. Judgment — When may be pronounced — [1] 
Completion of hearing includes hearing of arguments. 
(Vol 4) 1917 Nag 99 (101) ; 14 Nag h B. 71 ^ (Vol 6) 
1919 Mad 685 (690). (All arguments must be heard.) 

[2] Commencement to write judgment before hearing 
whole evidence and arguments is irregular. (Vol 20) 
1933 All 196 (196). 

See also Note 3. 

3. Notice to the parties. — [1] When a Court 
does not pronounce judgment at once after the case has 
been heard, it should give notice to the parties of the 
day of delivery of judgment. (Vol 4) 1917 Low Bur 
90 (90). 

[2] Omission to give notice of the date on which 
judgment is to be pronounced is a serious irregularity if 
not an illegality. (1912) 12 Mad Ii Tim 332 (833). 

[3] Posting of notice upon notice board anouncing 
result of appeal is not suffident compliance with B». 1. 
(Vol 8) 1921 Mad 690 (690, 691), 

[4] Judgment not pronounced at once — Due notice 
of future day given hut judgment not pronounced even 
on that day — Judgment written on a certain day but no 
notice of it given to parties or their pleaders — Record 
showing that judgment was not pronounced to parties 
or pleaders — Held that judgment was never pronounced 
in accordance with law. (Vol 14) 1927 Lab 839 (839). 

[5] Judgment delivered not in presence of, or with- 
out notice to, parties is not nullity. (Vol 20) 1933 Nag 
12 (12) : 28 Nag L B 308. 

[But see (Vol 12) 1925 All 293 (294) : 47 All 332. 
(Parties absent — No notice to parties — Judgment cannot 
be validly pronounced.)] 

[6] Nothing on record to show that notice under 
R. 1 wfibs not given — Parties must be presumed to have 
received notice. (Vol 7) 1920 Oudh 42 (42) ; 22 Oudh 
Cas379. 

[7] Court not bound to communicate decision to 
party. (Vol 28) 1936 Lab 742 (743). 

[8] Trial Court delivering judgment without having 
previously fixed date for same— Defendant being absent, 

judgment was sent to his counsel on some later day 

Held^ that this later day must be regarded the date of 
pronouncing judgment and limitation for appeal ran 
from day on^ which counsel for defendant was informed 
of judgment. (Vol 25) 1938 Lab 707 (708). 

[9] Delay in filing appeal caused by failure of Court 

to give notice of date of judgment — It amounts to 
sufficient cause. (Vol 4) 1917 Low Bur 90 (90) (Vol 2) 
1915 Low Bur 108 (109), ^ 

4. Effect of non-compliance. — [1] A judgment 
though pronounced, dated and signed in contravention 
of the specific provision of 0. 20, Er. 1 to 3 constitutes 
an irregularity waived by the parties not objecting at 
the time and does not afford any ground for the reversal 
of the decree based on the judgment. The mere fact 
that the Court acted in a manner contrary to that 
prescribed by the Code, does not necessarily show that 
what was done was a nullity. The effect depends upon 
the nature, scope and object of the particular provision 
which has been violated. (Vol 7) 1920 Cal 597 (598 
699) « 46 Oal 978. 


[2] Failure to comply with Rr. 1 and 7 is irregularity 
— ^Merits of decree in appeal are not affected thereby,. 
(Vol 22) 1935 Lah 895 (896). (Question of limitation 
for appeal — Non-compliance with provisions is not mere 
irregularity.) 

[3] Dismissal of application as time-barred — Omis- 
sion to sign order — Vernacular order repeating fact of 
dismissal and initialled is binding on parties — SuW 
quent application without appealing is not maintainable, 
(Vol 21) 1934 Lah 763 (764). 

[4] Where it appeared that the judgment of the 
lower Appellate Court did not comply with the require- 
ments of the law, the Chief Court in second appeal set 
it aside and remanded the case for decision on its merits. 
(1919) 1919 Pun L R No. 35 p. 73. 

[5] It is not legal for a Judge trying a civil suit to- 
ask two members of the bar to act as assessors presum- 
ably to appraise the value of the evidence and to base 
his judgment on that opinion. (1913) 21 Ind Gas 427 
(428) (All). 

Order 20, Rule 2 — Note 1. 

[1] Order 20, R. 2 does not apply to the original side 
of the High Court. (Vol 14) 1927 Bom 113 (114) : 61 
Bom 267, 

[2] The object of the Legislature in enacting this rule 
is that the judgment should be that of the Judge who* 
heard the ease though it may be delivered by another. 
(1885) 7 All 857 (859). 

[3] A judgment written by one Judge and delivered: 
by another, in the absence of the former is valid. (Vol 6> 

1919 Cal 171 (172), 

[4] Judgment written by ex-Judge, after he has 
ceased to be Judge is valid — It can be pronounced by 
by his suceessor-in-office. (Vol 23) 1936 Bang 147 (147)r 
14 Rang 136 (F B) © (1913) 35 All 368 (369) * (Vol 7> 

1920 All 332 (340) : 42 All 362 6E< (Vol 30) 1943 Pesh 
11 (12)f3& (1911) 1911 Pun W R No. 13, p. 34. 

[But see (Vol 11) 1924 Rang 358 (359, 360) : 4 Upp 
Bur Bui 171, (A judgment written by the predecessor 
after cessation of powers is a nullity.) 

[6] Judgment written and pronounced by Judge after 
transfer is valid. (Vol 3) 1916 Lah 78 (78) : 1916 Pun 
Re No. 80 (Vol 7) 1920 Pat 678 (681) : 6 Pat L Jour 
147. 

iSee also (Vol 6) 1919 Lah 265 (269,270) : 1919 Pun- 
Re No. 80. (Per CheviSi J, — The validity of a judgtttenfe 
written after his transfer from his district and affer the 
Judge has ceased to exercise jurisdiction in respect of 
the case is doubtful.)] 

[6] Judgment by retiring Judge held to be validly 
pronounced by his successor-in-o&e. (Vol 18) 1931 All 
90 (91) : 63 All 133. 

[7] Unless the parties affected by the decision are 
prejudiced and objection is taken promptly at the 
earliest opportunity, it would not be illegal, even i| a 
judgment written by an officer who heard and recoded 
the evidence, is pronounced by the successor-in-offiw. 
(Vol 7) 1920 Pat 578 (581) : 5 Pat L Jour 147. 

[8] The words “may pronounce” in 0. 20, R. 2 are 
not mandatory and the sucoessor-in-oflSce of a Judge 
has an option to pronounce the judgment written out by 
his predecessor or bis own judgment. (1911) 33 All 
236 (237) ® (Vol 11) 1924 Rang 368 (369, 360) : 4 Upp 
Bur Bui 171, (Judge may refuse to pronounce judg- 
ment written by predecessor,)^(yol 23) 1936 Rang 147 
(149) : 14 Bang 136 (F B). (Judgment Writteh by 
ex-Judge — ^It is not necessarily incumbent upon suocetf- 
sor-in-offioe to pronounce it — If successor is in doubt as 
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^3. The judgment shall he dated and signed by the Judge in open Court at the time of 
Judgment to he signed, pronouncing it and, when once signed, shall not afterwards be altered or 
added eo, save as provided by section 152 or on review. 

[1882— S. 202 ; 1877— Ss. 201, 202 and 203 ; 1859— S. 185.] 


[a] Not applicable to the Chief Court of Oudh, while exercising its original civil jurisdiction : see the Oudh Courtcj 
Act, 1925 (U. P. Act 4 [IV] of 1925), S. 16 (2). 

PROVINCIAL AMENDMENT 

MADRAS 

Substitute the following for Rule 3 : 


“3, The judgment shall bear the date on which it is pronounced and shall be signed by the Judge and, when 
once signed, shall not afterwards be altered or added to, save as provided by S, 152 or on review, provided also 
that, where the presiding Judge is specially empowered by the High Court to pronounce his judgment by dictation 
to a shorthand writer in open Court, the transcript of the judgment so pronounced shall, after such revision as may 
be deemed necessary, be signed by the Judge.’* [R. O, C. No. 1529 of 1928.] 


Judgments of Small (l) Judgments of a Court of Small Causes need not contain more 

Cause Courts, than the points for determination and the decision thereon. 

- Judgments of other (2) Judgments of other Courts shall contain a concise statement of the 
Courts, case, the points for determination, the decision thereon, and the reasons for 

such decision. 

[1882— B. 203 ; 1877— Ss. 201, 202, 203; 1859— B. 186J 

[a] Not applicable to the Chief Court of Oudh while exercising its original civil jurisdiction ; See Oudh Courts 
Act, 1925 (U. P. Act 4 [IV] of 1926), S. 16 (2). 


O. 20 R. 2 (contd,) 

to its correctness, he should proceed according to O. 18, 
R. 16 or hear case de novo,) 

[9] Where a judgment is pronounced and dated by 
the predecessor himself and there is nothing to show 
that it was not pronounced by him the successor cannot 
proceed to pronounce it for a second time. If he does, 
his action is without jurisdiction. (Vol 7) 1920 Lah 288 
(288, 289). 

Order 20, Rule 3 — Note 1. 

[1] Bo long as the order has not been perfected the 
Judge has the power to reconsider the matter, but he 
will not do so if it would mean a reconsideration of the 
whole matter in controversy between the parties. (1909) 
10 Cal L Jour 496 (498). 

[2] The Judge deciding a case on the conclusion of 
all the evidence is not bound by the previous decision 
on certain issues of a Judge who has tried a part of the 
case. The prior decision can be reconsidered though 
given by consent. (Vol 5) 1918 Low Bur 7 (8), 

[3] The jurisdiction of the Court to reconsider its 
order ceases once the judgment is signed except as 
provided by S. 152 or on review. (1913) 1913 Pun L R 
No, 254, p. 864'g&(Vol 20) 1933 Oudh 241 (242) ; 8 Luck 
602, (Order of Sub-Judge in appeal allowing plaintiff to 
amend plaint on payment of deficit court-fee and costs 
— Court has no power to further extend time.)6&(1931) 8 
Oudh W N 1238 (1239, 1240). (^o clerical or arith- 
metical mistake — Judgment cannot be altered except by 
review.)®* (Vol 26) 1939 Cal 732 (733). (Judgment setting 
aside ex parte decree delivered and signed — Finding 
that claim in that suit not proved to be true — Subse- 
quent order restoring suit to file for retrial on merits is 
without jurisdiction.) © (Vol 20) 1933 Oudh 385 (386). 
(Order setting aside ex parte decree is judgment and 
cannot be set aside save under B. 152 or on review.)®* 
(Vol 11) 1924 Pat 696 (697). 

[4] Application dismiss^ with costs — Subsequent 
order as to taxation of costs under Oudh Rules, Chap. II, 
R. 97 was held not to contravene O. 20, R. 8. (Vol 29) 
1942 Oudh 109 (110). 

[6] Where judgment signed under 0. 20, R. 3 directs 
the plaintifi to pay deficiency in court-fee within certain 
time and adds that in default the decree would be nullity, 
the Court has no jurisdiction to extend the time so 
fixed. (Vol 26) 1938 All 497 (501). 


[6] Where a Judge pronounces a judgment but 
suspends the drawing up of the decree till a succession 
certificate is produced by the plaintifi, he cannot on 
plaintifi’s failure to produce the certificate, cancel the 
judgment and deliver a difierent one inconsistent with 
the former. (1909) 31 All 153 (156). 

[7] An accidental omission to sign an order is only 
an irregularity and an order in execution proceedings 
can be appealed against notwithstandingthe irregularity, 
and it cannot be attacked in subsequent proceedings 
when it is not appealed against. (Vol 21) 1934 Lah 763 
(763). 

[8] The words **after such revision as may be 
deemed necessary’* in the rule as substituted by the 
High Court of Madras, do not authorise the Judge to 
revise the transcript and to substitute fresh words for 
the words originally dictated. They do not contemplate 
a revision of the effective part of the judgment, but 
should be of the nature referred to in S. 162 and one 
relating to clerical and arithmetical mistakes arising 
from an accidental slip or omission. (Vol 10) 1923 Mad 
663 (664). 

ORDER 20, RULE 4 — SYNOPSIS. 

1. Personal knowledge. 

2. Appreciation of evidence. 

3. Contents of judgments. 

4. Judgments of Small Cause Courts. 

5. Other judgments, 

1. Personal knowledge. — [1] A Ju^e cannot 
import his own private knowledge or opinion into a 
case but must decide it on the evidence before him. 
(1873) 3 Ind App 259 (286) (P 0). 

[2] A judgment based upon personal knowledge or 
opinion without any reference to the evidence in the 
case is not one in accordance with law and is liable to 
be set aside. (Vol 10) 1923 Cal 311 (312). 

2. Appreciation of evidence — [1] Conjecture is 
not a sound basis for judicial decision. (1913) 18 Cal L 
Jour 220 (222). 

[2] The omission in a judgment to make any special 
reference to oral evidence is not itself sufficient to show 
that it was not considered. (Vol 7) 1920 Cal 869 (869). 

[3] Judge is not bound to refer in his judgment to 
each and every item of evidence relied on by parties. 
(Vol 18) 1931 All 210 (216). 
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*5. la suits ia -whieh issues have beea framed, the Court shall state its findiag or decision, 
Court to state its ded- mth the reasons therefor, upon each separate issue, unless the finding upon 
Sion on eaoJi issue. any one or more of the issues is sufficient for the decision of the suit. 

[1882— S. 204 ; 1877— S, 204 ; 1859— S. 186.] 

[a] Not applicable to the Chief Court of Oudh while exercising its original civil jurisdiction; see Oudh Courts Act, 
1925 (U. P. Act, 4 [IVJ of 1925), S. 16 (2). 


O. 20 R. 4 (contd.) 

3. Contents of judgments, — [1] It is the duty 
of the lower Court to write their judgments without un- 
necessary prolixity and repetition of pleadings. (Vol 6) 
1919 Mad 305 (311). 

[2] Judgment brief and unintelligible— Case must be 
remitted for a proper judgment. (Vol 9) 1922 Lah 122 
( 122 ). 

[3] A Court’s judgment based on a question neither 
raised in written statement nor included in any issue is 
bad. (1912) 15 Ind Gas 169 (160) (Cal). 

[4] Judges, whatever reasons they may give in judg- 
ments, must make specidc and precise statements of 
their findings, (Vol 4) 1917 All 212 (212). 

[5] Court should not quote judgment of other Court 
or refer to opinion of other Court as its own— It should 
set out its appreciation of evidence. (Vol 4) 1917 Oudh 
374 (374). 

[6] "Petition is struck ofiE,” is not a legal disposal — 
Merits of the controversy must be judicially determined. 
(Vol 20) 1933 Mad 610 (511). 

[7] Opinion on historical facts and persons not 
necessary for decision of suit should not be expressed in 
judgment. (Vol 82) 1945 All 64 (54); I L R (1945) All 3. 

£8] A Judge is appointed to a judicial ofSee for the 
purpose of advancing the interests of justice — It is a 
solemn trust and obligation which must be fulfilled 
most impartially. (Vol 33) 1946 Sind 39 (41) : I L R 
(1945) Kar 354. 

4. Judgments of Small Cause Courts. — [1] 
Judgment of Small Cause Court need not contain the 
reasons for the decision. (Vol 23) 1936 Mad 913 (913, 
914)«'{1910) 4 Sind L R 17 {18)'i'(Vol 4) 1917 Low Bur 
34 (34)*(Vol 9) 1922 Mad 360 (360). ((Vol 7) 1920 Mad 
310 dissented from.)*(Vol5) 1918 Cal 252 (253)'i'(1926) 
13 Oudh L J 301 (302)*(Vol 12) 1925 Oudh 648 (648)«« 
(Vol 24) 1937 Bind 243 (244)* (1907) 31 Bom 314 (318) 
(R B). 

[2] Order 20, R. 4 (1) should be read with S. 25, 
Provincial Small Cause Courts Act — Small Cause Court 
is not bound to state reasons for the decision though it 
is done usually except in unimportant cases. Where a 
question of law is involved, it is desirable that the 
Judge should give reasons in support of his conclusion. 
Where the case involves complicated questions of fact ; 
a brief statement of reasons for the decision and the 
process by which the Judge has reached the conclusion 
should be given to facilitate the work of High Court. 
(Vol 32) 1945 Nag 192 (194, 195) : I L R (1946) Nag 
475 *(Vol 30) 1943 Bom 416 (417, 418)*(Vol 10) 1923 
Rang 252 (252) : 1 Rang 274. 

ISee also (Vol 21) 1934 Pat 243 (244)* (1936) 64 Cal 
L Jour 456 (457).] 

[3] Judgment must specifically state the points for 
determination and the decision on each of these points. 
(Vol 15) 1928 All 688 (688). (Statement "I disbelieve 
the defence. Claim proved and decreed with costs’* 
held not enough.)*(1922) 67 Ind Cas 851 (851) (Cal) 
*(Vol 12) 1925 Oudh 283 (284) * (Vol 19) 1932 Oudh 
143 (144) ; 7 Luck 526*(1896) 6 Mad L Jour 60 (51) 
*(1911) 7 Nag L R 146 (146, 147)*(1926) 95 Ind Cas 
584 (584) (Lah)*(1910) 7 Mad L Tim 306 (306) 

[4] Where the point for determination is obvious, 
the omission to state it in judgment, cannot be deemed 


to cause failure of justice, (Vol 4) 1917 Low Bur 34 
(34, 35). 

[5] Judgment of Small Cause Court must show that 
the Judge has applied his mind to the case and has re- 
corded a decision on it. (Vol 23) 1936 Mad 486 (487) 
*tVol 20) 1933 Smd 62 (65)*(Vol 17) 1930 All 832 
(832)*(Vol 19) 1932 Cal 257 (268). 

[See also (Vol 20) 1933 All 839 (340).] 

[6] Though evidence need not be recorded in ecotenso. 
Court should record summary of evidence on which it 
relies in its judgment. (Vol 24) 1937 Cal 308 (309). 

[7] Points for determination must be stated in judg- 
ment and not after pleadings on record. (Vol 20) 1933 
Nag 272 (272) : 30 Nag L R 14. 

[8] Judgment of Small Cause Court Judge though 
short must be intelligible— Order not showing what the 
suit or defence was held no judgment. (Vol 25) 1938 
Oudh 225 (226) : 14 Luck 211 * (Vol 19) 1932 Mad 336 
(340, 343) : 55 Mad 671. (It is sufficient if it shows that 
Judge has grasped questions and that answers are not 
arbitrary.) * (Vol 9) 1922 Fat 337 (337). 

[9] Judgment jumbling up all points together ahcL 
containing statement that “all issues are found in plain- 
tifi’s favour" does not comply with the rule. (Vol 12) 
1925 Mad 1229 (1229). 

[10] Judgment “consideration not proved, suit dis- 
missed," held not valid judgment. (1913) 1913 Pun L R 
No 109, p. 393 (394). 

[11] Judgment simply repeating arguments of coun- 
sel is unsatisfactory. (Vol 8) 1921 Lah 119 (120):2 Lah 
271. 

5. Other judgments. — [1] Order 20, R. 4 (2) 
lays down that judgment should contain a concise states 
ment of the case, tbe point for determination, the deci- 
sion thereon and the reasons for such decision. (Vol 14) 
1927 Lah 418 (419). 

[2] Judgment need not discuss evidence. (Vol 20) 
1933 Rang 174 (176). 

[3] It is the duty of Judge to consider eaoh objection 
whether of law or fact and to show in his judgment the 
nature of the objection and his grounds for allowing or 
dismissing it. (Vol 20) 1933 Sind 327 (327):27 Sind 
L R 194. 

[4] Wx parte decree — Judgment must comply with 
B. 4. (Vol 13) 1926 Cal 1221 (1221, 1222). 

[5] To state merely that Judge is in agreement with 
finding of Court below is not sufficient. (Vol 26) 1938 
Pat 69 (70). 

[6] A Court in its judgment, stated that it adopted 
the reasons given in a judgment in a previous suit 
between the same parties; the evidence being almost the 
same, Held^ this does not amount to using the previous 
judgment as evidence in the case and the judgment is 
one in accordance with law. (1912) 1912 Mad W N 
900 (901). 

Order 20, Rule 5 — Note 1. 

[1] A Court has jurisdiction to determine all the 
issues, though some of them may be unnecessary for 
the decision of the case. (1906) 9 Cal W N 60 (67, 69). 

[But see (1885) 11 Cal 6i4 (645).] 

[2] In all appealable cases lower Court should, as far 
a^ practicable, pronounce its opinion on all important 
points. (Vot 9) 1922 P C 405 (408) : 60 Cal 243 ; 50 
Ind App 247 (P C) * (1867) 8 Suth W R 481 (482) ^ 
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6. (l) The decree shall agree with the judgment; it shall contain the number of the suit, the 
Contents of decree, names and descriptions of the parties, and particulars of the claim, and sh^. H 
specify clearly the relief granted or other determination of the suit. 

(2) The decree shall also state the amount of costs incurred in the suit, and by whom or 
out of what property and in what proportions such costs are to be paid, 

(3) The Court may direct that the costs payable to one party by the other shall be set off 
against any sum which is admitted or found to be due from the former to the latter. 

[1882--SS. 206, 221 ; 1877—0/. S. 257 ; 1869— S. 189 ; 0/. S. 206.] 

PROVINCIAL AMENDMENTS 

LAHORE 

After sub-rule (1) add the following : 

“(lA) In addition to the particulars mentioned in clause (1), the decree shall contain the addresses of the 
plaintiff and the defendant as given in O. 7, R. 19 and 0. 8, R. 11 or as subsequently altered under O. 7, R. 24 
and O. 8, R, 12 respectively.” [10-2-1937.] 

MADRAS 

After sub-rule (2), the following shall be inserted as sub-rule (2A) : 

“(2A) In all cases in which an element of champerty or maintenance is proved, the Court may provide in 
the final decree for costs on a special scale approximating to the actual expenses reasonably incurred by the 
defendant.” [R. O. C. No. 3019 of 1926J 


O. 20 R. 5 (contdj 

(Vol 1) 1914 Mad 685 (686) * (1904) 26 All 234 (235) 
(F B) * (Vol 30) 1943 Bom 83 (88) : I L R (1943) Bom 
441 & (Vol 29) 1942 Pat 108 (110) ^ (Vol 2) 1915 Cal 
87 (90). 

[3] A specific finding must be given on every issue 
though two or more issues may be discussed jointly. 
(1913) 25 Mad L Jour 329 (339). 

[4] Issue raised and evidence given — It is incum- 
bent on Court to come to conclusion thereon. (Vol 7) 
1920 Pat 271 (271, 272). 

[6] Opinion on historical facts ahd persons not neces- 
sary for decision of suit should not be expressed in 
judgment. (Vol 32) 1945 All 54 (64) ; I L R (1945) 
All 3. 

[6] High Court can set aside lower Court’s judgment 
for uncertainty therein. (Vol 1) 1914 Cal 784 (784). 

[7] Finding not including whole claim can be given. 
(Vol 30) 1943 Nag 84 (84, 86) ; I L E (1943) Nag 27. 
(Finding that custom obtains among old established 
families is not opposed to pleading that custom obtains 
among all families, old or of recent origin.) 

[8] Order on objections to award should comply with 

O. 20, R. 6. (Vol 22) 1935 All 519 (519). 

ORDER 20, RULE 6 — SYNOPSIS. 

1. Scope of the rule. 

2. Form and contents of decree. 

3. Amendment of decree — See S. 162. 

4. Provision for costs — Sub-rule (2). 

5. Set-off of costs. 

1. Scope of the rule. — [1] Decree should con- 
form to judgment. (Vol 11) 1924 All 818 (821) ; 46 
All 864. 

[2] A party is entitled to presume that the Court 
will draw up its decree in accordance with its judgment 
— He cannot be held responsible for the errors which 
are due to the ignorance of a clerk who draws up a 
decree and to gross carelessness of a Judge who signs it. 
(Vol 15) 1928 Bang 215 (216). 

[3] Duty of Court is to draw up decree in pursuance 
of judgment — No adverse inference as to right to 
appeal can be drawn against party omitting to ask 
Court to draw up decree. (Vol 1) 1914 Bom 23 (25) : 
38 Bom 331 (Vol 6) 1919 Lah 53 (54) : 1919 Pun Re 
No. 66. 

[4] Preparation of decree after judgment is pro- 
nounced cannot be stopped. (Vol 28) 1941 Mad 929 
(932) : I L R (1942) Mad 346 (F B)*(Vol 19) 1932 Pat 
228 (231) : 11 Pat 532. 


[6] When decree is passed by consent it should so 
appear when drawn up. (Vol 18) 1931 P C 107 (109); 27 
Nag L B 139 (P 0). 

[6j Decree not agreeing with judgment— Decree can 
be amended. (Vol 17) 1930 Cal 349 (350). (Interest 
allowed in judgment but omitted in decree — No ambi- 
guity but pure omission — Decree can be amended.) 

2. Form and contents of decree. — [1] Court has 
to prepare decree whether claim is allowed or dismissed. 
(Vol 20) 1933 Pat 135 (137) <$« (1869) 11 Suth W B 603 
(503, 604). 

[2] A decree properly prepared should state against 
whom, and m favour of which of the parties it has been 
made and who will be affected thereby. (Vol 4) 1917 
All 281 (283) : 39 All 18. 

[3] Decree must be quite distinct from judgment, 
(Vol 7) 1920 Lah 395 (396) ; 1 Lah 223. (Paragraph in 
judgment not in form of decree is not decree.) 

[4] Decree must be self-contained. (1912) 16 Cal L 
Jour 686 (691.) * (Vol 31) 1944 Oudh 42 (43). (Decree 
for pre-emption is not self-contained if it does not show 
amount pre-emptor is entitled to recover from vendee.) 

[5] The finding on issues not essential for decision of 
the suit should not form part of the decree. (1904) 26 
AU 284 (235) (F B). 

[6] Contract between parties to make interest charge 
on property — Decree should be prepsbred on that basis, 
(Vol 20) 1933 Lah 941 (942). 

[7] Decree in a suit for contribution should specify 
the payment to be made by each defendant. (1866-68) 
3 Mad H 0 R 187 (188)fi'(1875) 24 Suth W B 250 (251), 

[8] Hindu widow’s right to maintenance ■— Decree 
declaring her right to maintenance and directing pay- 
ment of arrears — Decree, should contain order directing 
future payment of maintenance. (1885) 9 Bom 108 (110) 
(FB). 

[9] Decree for pre-emption must sho^ what amount 

pre-emptor is entitled to recover from vendee. (Vol 31) 
1944 Oudh 42 (43). . 

[10] The mere fact that there will be difficulties m 
carrying out a decree a Court will not be deterred from 
making it. (1862-63) 1 Mad HOB 415 (417). 

3. Amendment of decree, — See S. 152. 

4. Provision for cost — Sub-rule (2), — ■ [1] A 

decree ought to be drawn by the Court deciding a 
showing all the costs incurred by both the parties, (1911) 
38 Cal 125 (126). ^ x 

[2] Even when suit is dismissed decree ought to De 
prepared showing amount of costs and giving directions 
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7. The decree shall bear date the day on which the judgment was ijronounoed, and, when the 
Date of decree. Judge has satisfied himself that the decree has been drawn up in accordance with 
the judgment, he shall sign the decree. 

[1882— s. 205 ; 3877— Ss. 204, 205, 206 ; 1859— S. 189.] 

PROVINCIAL AMENDMENT 

Rule 7A— ALLAHABAD 
Add the following new Rule 7 A : 

*^7A. A Court, other than a Court subordinate to the District Court exercising insolvency jurisdiction, passing 
an order under S. 47 or S. 144, Civil P. 0., or one against which an appeal is allowed by S. 104 or E. 1 of 0, 43, 
or an order in any case, against which an appeal is allowed by law, shall draw up a formal order embodying its ad- 
judication and the memorandum of costs incurred by the parties.” 

Procedure where Judge 8 . Where a Judge has vacated office after pronouncing judgment but 

has mcated office before without signing the decree, a decree drawn up in accordance with such 
signing decree. judgment may be signed by his successor or, if the Court has ceased to 

exist, by the Judge of any Court to which such Court was subordinate. 

9. Where the subject-matter of the suit is immoveable property, the decree shall contain a 
Decree for recovery of description of such property sufficient to identify the same, and where such 
immoveable property. property can he identified by boundaries or by numbers in a record of 
settlement or survey, the decree shall specify such boundaries or numbers. 

[1882 — S. 207; 1877 — S. 207; 1859 — S. 190.] 


O. 20 R. 6 (contd.) 

in respect thereto even if each party has to bear its own 
costs. (Vol 20) 1933 Pat 135 (138, 139). 

[3] Judgment granting costs ^ Decree taxing them 
improperly — Decree differs from judgment. (Yol 19) 
1932 All 337 (340) : 64 All 490, 

[4] The Code of Civil Procedure does not authorise a 
Court to decree costs against the guardian of a defen- 
dant except in the ease referred to in O. 32, B. 11. 
(1881) 3 Mad 263 (263, 264). 

[6] Judgment not awarding separate costs to defen- 
dants — Decree should not decree separate costs. (Yol 22) 
1935 Pat 41 (41). 

5. Set-off of costs. — [1] Costs not actually award- 
ed — ^No set-off can be allowed. (1871) 16 Suth W B 308 
(309). 

. [2] Costs awarded on the disposal of a preliminary 
point may be set off as against those awarded on the 
final decision of the suit. (1883) 9 Cal 797 (800, 801) : 
10 Ind App 113 (P 0). 

ORDER 20, RULE 7— SYNOPSIS. 

1. Applicability of rule, 

2* Date of decree. 


3. ‘‘Shall sign the decree.” 

' 4. Limitation, See S. 12 and Art. 182, Limitation Act. 

1. ApplicabUity of rule — [1] Order 20, B. 7 does 
not apply to a Chartered High Court in the exercise oi 
Its ordinary or extraordinary original jurisdiction, but 
it does apply to the High Court in the exercise of its 
aimellate jurisdiction. (Vol 28) 1941 Mad 929 (931) : 
I L B (1942) Mad 346 (P B). 

[2] A decree of the High Court on its original side 
should bear the same date as the judgment and limita- 
tion should not be calculated from the date when the 
Begistrar. (1913) 25 Mad L Jour 

560 (560). 


2. Date of decree — [1] A deoree has to bear thi 
Mme date as that of the order making it and not thi 
« 1 .?? (Vol 3) 191( 

67 (68) * (Vol 14 

im :itog 336 (385)*(1886) 13 Cal 104 (106) (PB 
217 Bom 3094.{Vol 29 

1942 Ondh 139 (140). (Provisions of 0. 20, E. 7 an 
i^atory.)*(Vol 27) 1940 Pat 270 (271). (Assignmenl 


[2] Decree operates from date of judgment although 
prepared subsequent to judgment. (Vol 29) 1942 Oudh 
139 (141). 

[3] Judgment given but passing of decree made con- 
ditional— Date when deoree is passed must be coninder- 
ed as date of judgment and deoree. (Yol 3) 1916 Sind 2 
(3) : 9 Sind L B 193. 

[4] Decree not dx*awn up on non-judicial stamp 
paper — Non-judicial stamp paper subsequently an- 
nexed and defaced and names of parties and cause title 
of case put down — Decree is in order with retrospective 
effect from date when it was drawn up and can be 
executed. (Yol 22) 1936' Cal 126 (126). 

3. “Shall sign the decree.” — [1] Decree signed — 
Presumption is that Judge has satisfied himself that it 
has been prepared in accordance with judgment. (Yol 
20) 1933 Oudh 466 (467) : 9 Luck 90. (Court’s proceed- 
ings are presumed to be legal and correct.) 

4. Limitation . — See S. 12 and Art. 182, Limitation 
Act. 

Order 20 Rule 9 — Note 1. 

[1] In suits relating to immovable property the 
decree should contain description of property sufficient 
to identify the same and where it can be identified by 
boundaries or survey numbers the deoree should specify 
such boundaries or numbers. The reason is that other- 
wise the decree may in many cases become impossible 
of execution by reason of the indefiniteness of the pro- 
perty dealt with by it. (1876) 25 Suth W B 39 (40) * 
(1879) 4 Cal 69 (71, 72)»a&(Vol 31) 1944 Pat 254 (266) : 23 
Pat 146. (The rule emphasises the fact that in the deoree 
there should be a description of the immovable property 
sufficient to identify the same and if there be plot num- 
bers, they should be given.) 

[2] The Court can ascertain the subject upon which 

the decree operates from the acts and conduct of the 
parties. (1892) 19 Cal 312 (321, 322) (1874) 22 Sofit 

W R 330 (331) © (Vol 1) 1914 Cal 775 (775, 776) * 
(Yol 4) 1917 Cal 407 (409). (There is no error in leav- 
ing the ascertainment of boundaries to he decided tn 
execution proceedings.) * (1871) 16 Suth W B 171 
(172), (Boundaries described in plaint no longer in 
existence— Evidence may be taken to ascertain their 
former position.) 

C3] Evidence cannot be taken in execution depart- 
ment to ascertain what is decreed. (1869) 12 Suth W B 
99 (99). 


to. 20 Br. 10-11] 
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10. Where the suit is for moveable property, and the decree is for the delivery of such 
Decree for ddwery of property, the decree shall also state the amount of money to be paid as an 

moveable property, alternative if delivery cannot be had. 

[1882— S. 208; 1877— S. 208; 1859— S. 191.] 

11. (1) Where and in so far as a decree is for the payment of money the Court® may for 
Decree may direct pay- any suiBSieient reason® at the time of passing the decree order that payment 

nmit by instalments. of the amount decreed shall be postponed or shall be made by instalments, 
with or without interest® notwithstanding anything contained in the contract under which the money 
is payable. 

(2) After the passing of any such decree the Court may, on the application of the judgment- 
Order, after decree^ for debtor and with the consent of the decree-holder, order that payment of 
payment by instalments. the amount decreed shall be postponed or shall be made by instalments 
on such terms as to the payment of interest, the attachment of the property of the judgment- 
debtor, or the taking of security from him®, or otherwise, as it thinks fit. 

[1882— S. 210; 1877— S. 210; 1859— S. 194.] 


O. 20 R. 9 (contd.) 

[4] Where the property ms described in the plaint 
as follows, “Entire sixteen annas of kamat lands 
45 bighas, 8 Oh. 3 dhurs in mouja Simaria Ghat T. 
No. 610 covered by Jamabandi No. 113, with all rights 
and interest therein, being plots Nos. . . and where the 
decree-holder sought to take possession of ten plots 
which were not mentioned by the numbers given in the 
plaint but formed part of sixteen annas kamat lands of 
Simaria Ghat Village, it was held that “sixteen annas 
kamat lands in village Simaria Ghat“ was the leading 
description which must prevail over description by plot 
numbers which was incomplete, and therefore decree- 
holder was entitled to take possession of the ten plots 
not described by numbers. (Voi 31) 1944 Pat 254 (256); 
33 Pat 145. 

Order 20 Rule, 10— Note 1. 

[1] Order 20, B. 10 does not mean that delivery of 
property must be decreed in every case. A person en- 
titled to delivery of movable property from another is 
not bound to sue for delivery of the property itself. He 
may sue for value thereof. (Vol 11) 1924 Nag 176 (177, 
178). 

[2] Alternative decree for money in decree for re- 
turn of movable property does not give the judgment- 
debtor an option to surrender property or to pay money 
decreed. It is only when after putting into force 0. 21, 
B. 31, it is found impossible to obtain the property 
erdered to be delivered that the alternative amount in 
the decree comes into operation. (1903) 13 Mad L Jour 
444 (444). 

[3] Holders of a decree in terms of O. 20, B. 10 
cannot execute the money portion of it without having 
ireoourae to the procedure prescribed by O. 21, B. 31. 
(Vol 14) 1927 Cal 652 (653) ; 55 Cal 26 ®(Vol 22) 1935 
43al 39 (51) : 61 Cal 711. 

^ [4] Money amount inserted in decree under 0. 20, 
B, 10, as an alternative in case delivery cannot be had, 
is for the benefit of the decree-holder and not of default- 
ing judgment-debtor. Where the decree for the return of 
a letter did not state money amount to be paid in alter- 
native if delivery could not be had, it was held that the 
executing Court could determine compensation pay- 
able in the alternative only after recourse to 0. 21, 
B.31 had proved fruitless in obtaining delivery. (Vol 30) 
1943 Mad 716 (716, 717). 

[5] Assessment of price under 0. 20, B. 10 — Bate 
prevailing at time of suit should be applied. (Vol 32) 
1945 Pesh 6 (5), 

ORDER 20, RULE 11— SYNOPSIS. 

1. Scope and applicability. 

3. Decree must be for the payment of money. 

3. “The Court,” 


4. Order for payment by instalments. 

5. Sufficient reason. 

6. “With or without interest.*’ 

7. Order for instalments after decree — Sub- 
rule (2). 

8. Security under sub-rule (2). 

9. Appeal. 

10, Limitation for an application under sub-rule (2). 

1. Scope and applicability. — [1] Bnle 11 (2) of 
0. 20 is wide enough in its terms to apply to the fixing 
of instalments and the taking of security after the passing 
of any decree for the payment of money whether the 
original decree was for instalments or for a lump sum, 
provided that the new direction is made by consent of 
both parties. (1939) 18 Pat 719 (721). 

[2] Certification under 0. 21, B. 2 is not tantamount 
to order under 0.20, B. 11. (Vol 21) 1934 Oudh 465 
(472). 

[3] Order 20, Buie 11 is not controlled by the Im- 
perial Bank Act. (Vol 20) 1933 Nag»330 (832). 

[4] Provisions of TJ. P. Agriculturists* Belief Act do 
not derogate from those of 0. 20, B. 11. (Vol 25) 1938 
All 52 (52, 53). 

[5] Bevenue Court cannot direct decree for rent under 
the Agra Tenancy Act (1926) (now see U. P. Tenancy 
Act) in ease of tenants other than permanent or fixed 
rate tenants to be paid by instalments — Agra Tenancy 
Act (1926), Ss. 79 and 80. (Vol 19) 1932 All 436 (437) : 
54 All 521. 

2. Decree must be for the payment of money. — 

[1] Provisions of O. 20, B. 11 are intended to apply to 
what are commonly known as money-d^rees, and not to 
decrees in which a sale is ordered of immovable pro- 
TOrty in pursuance of a contract specifically affecting 
the property. (1878-80) 2 All 130 (181, 182). 

[2] Order 20, Buie 11 does not empower a Court to 
make payable by instalments a decree for the re- 
covery of money by sale of mortgaged property. (1880) 

5 Bom 604 (607)® (Vol 21) 1934 Oudh 465 (472)® 
(1883) 7 Bom 332 (335)® (1878-80) 2 AH 649 (651). 
(Decree in suit to enforce a lien on an annuity called 
nankar does not fall under 0. 20, B. 11.) 

[3] Where the lower Court out of consideration for an 
innocent purchaser forced to satisfy a mortgage, award.ed 
payment by instalments at short intervals, held it was 
reasonable for trial Court under the circumstances, to do 
so. (1878-79) 3 Bom 202 (203). 

[4] A supplemental decree under 0. 84, B. 6, for the 
unrealised mortgage money is a personal decree and the 
Court can order the payment of such decree amount by 
instalments. (1911) 15 Cal W N 1083 (1084). 

3. “The Court.**— [1] It has been held^ in the 
following oases that it is only the Court passing tha 
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Objects and Reasons. 

“The Committee have added words to sub-rule (3) of this rule in order to override the ruling of the Bombay 
High Court in the ease of Baghu Oovind Baranjpe v. Dipchand (I. L. R. 4 Bom 96), as the practice inculcated 
by that ruling seems to prevail only in the Presidency of Bombay and not in the rest of India.”— S* O. R. 

PROVINCIAL AMEND3VIENTS 

MADRAS 

Substitute the following for Rule 11 : 

“11. (1) Where and in so far as a decree is for the payment of money, the Court may for any sufficient 
reason at the time of passing the decree order that payment of the amount decreed shall be postponed or shall be 
made by instalments, with or without interest, notwithstanding anything contained in the contract under which 
money is payable. 

(2) After the passing of any such decree, the Court may, on the application of the judgment-debtor and 
after notice to the decree-holder, order that payment of the amount decreed shall be postponed or shall be made 
by instalments on such terms as to the payment of interest, the attachment of the property of the judgment- 
debtor, or the taking of security from him, or otherwise as it thinks fit.” [R. 0, 0. No. 2191 of 1926.] 

NAGPUR 

In sub-rule (2) for the words “and with the^eonsent of the decree-holder” the words “and after notice to* 
the decree- holder” shall be suhshtuted, [29-6-1943.] 

SIND 

In sub-rule (2) for the words “and with the consent of the decree-holder,” substitute the words “and after 
notice to the decree-holder.” 


O. 20 R. 11 (contd,) 

decree that can act under this rule. (Vol 30) 1943 Nag 
340 (344) : I L R (1944) Nag 1 (P B)© (Vol 5) 1918 All 
216 (217) : 40 All 198* (Vol 19) 1932 All 273 (282) ; 
54 All 573 (P B)* (1890) 12 All 571 (577)* (1883) 7 
Bom 332 (335)* (Vol 6) 1918 Mad 1174 (1175) : 40 
Mad 233 (P B)* (Vol 8) 1921 Pat 340 (840)* (Vol 21) 
1934 Rang 197 (198)* (Vol 21) 1934 Rang 165 (166) t 
12 Rang 320. 

See also Notes on S. 48. 

4, Order for payment by instalments. — [1] 
Small cause suit — Instalment decree passed on condi- 
tion of the defendant executing the mortgage of a 
zamindari share in a certain village within a certain 
time is valid. (Vol 14) 1927 Oudh 236 (236). 

5. Sufficient reason.' — [1] The discretion under 
B. 11, O. 20 is to be judicially exercised on sufficient 
reason ; it should not be arbitrarily exercised. (1910) 6 
Ind Gas 552 (552, 553) (Cal). (The spreading of a small 
amount over a long period of years is illegal.) *(Vol 21) 
1934 Pesh 2 (3). 

[2] In the absence of consent on the part of the 
plaintiff, the Court has no power to direct payment of 
decree amount by instalments where there are no sufficient 
reasons for doing so. (1880) 2 All 130 (132). 

[3] The discretion to order payment of a decretal 
amount by instalments must never be exercised so as to 
constitute a virtual denial of the decree-holder’s rights. 
(Vol 22) 1935 Rang 496 (495). 

[4] Even a Small Cause Court, in granting instalments 
is required, under the provisions of 0. 20, R. 11 to state 
its reason for granting the prayer. (Vol 22) 1935 Cal 
569 (560), 

[5] Decree for money passed against defendant, an 
influential person — Judge on defendant’s request pas- 
sing order in Chambers, directing payment by instal- 
ments without giving any reasons — Procedure and 
order held improper. (Vol 33) 1946 Sind 39 (39, 40, 42): 
I L R (1945) Kar 364. 

[6] Simply because instalment is prayed for and the 
claim is not contested, that does not entitle a debtor to 
get an instalment decree as a matter of course. In 
making order for instalment, condition of debtor, and 
other circumstances, like, date of loan, amount of instal- 
ment etc should be considered. Interest of creditor also 
should be guarded. (Vol 22) 1935 Cal 559 (560). 

[7] Prompt payment of fair proportion of debt is not 
condition ' precedent — Bona fides of debtor is pre- 
dominating factor — Each ease depends on particular 
facts. (Val 20) 1933 Nag 330 (331). 


[8] Where a defendant claims the assistance of the 
Court in the matter of fixing instalments for the pay- 
ment of a decretal debt, the burden of proof lies heavily 
upon him to show that he is entitled to specially 
lenient treatment. The mala fide behaviour on part 
of defendant would disentitle him to lenient treatment* 
(192S) 71 Ind Oas 303 (304) (Pesh). 

[9] Instalments — Means of livelihood should be kept 
intact if the decretal amount can be otherwise satisfied* 
(Vol 12) 1925 Rang 33 (33). 

[10] Buie 11 is not controlled by Imperial Bank Act— 
Refusal to grant instalments in proper oases on grounds 
of postponement of realization of dues by Bank over six 
months would amount to failure of duty. (Vol 20) 1933 
Nag 330 (332). 

[11] The mere fact that the defendant is hard pressed 
is not by itself a sufficient reason to justify a decree for 
instalments spread over for many years. (1910) 6 Ind 
Gas 552 (553) (Cal). 

[12] The chance that the plaintiff may succeed in 
another suit pending betw^eenhim and the defendant and 
in that case the two decrees can be set aff against each 
other is not sufficient cause for passing an order of post- 
poning payment. (Vol 13) 1926 Lah 604 (605) : 7 Lab 393* 

[13] Estate being with Court of Wards is no ground 
for instalment decree. (Vol 10) 1928 Lah 256 (256). 

[14] Court passing -decree for Rs. 884 and ordering 
that defendant should pay in six-monthly instalments 
of Bs. 60 each and allowing no future interest — It is 
not proper exercise of discretion. (Vol 20) 1933 All 90 
(90) : 54 All 639. 

6. “With or without interest.” — [1] Payment 
of money decree by instalments — Interest — Where the 
Court below exercised its discretion in giving from the 
institution of the suit a rate lower than that stipulated, 
held, that the lower Court had not acted illegally nor 
without jurisdiction and the High Court saw no reason 
to interfere in revision. (1878-79) 3 Bom 202 (203). 

[2] Mortgage decree with interest at contract rate till 
suit and at court rate till realization — Judge on ap- 
plication by defendant allowing instalment and ordering 
that decree should cease to bear interest — Ord^ is 
without jurisdiction. (Vol 20) 1933 Rang 323 (324, 325). 

7. Order for instalments after decree — Sub-* 
rule (2) — [1] Under sub-rule (2) the Court may, after 
the passing of a decree in money suits, order that the 
amount be paid by instalments, provided that the decree- 
holder consents. (1880-81) 6 Bom 604 (608). 

[2] Consent means free consent, (Vol 33) 1946 Sind 
39 (41) : I L B (1945) Kar 354. 
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Decree for possession 12. (l) Where a suit is for the recovery of possession of immoveable 

and mesne profits. property and for rent or mesne profits, the Court may pass a decree — 

(a) iov the possession of the property ; 

(b) for the rent or mesne profits which have accrued on the property during a period prior to* 

the institution of the suit or directing an inquiry as to such rent or mesne profits ; 

(o) directing an inquiry as to rent or mesne profits from the institution of the suit until — 

(i) the delivery of possession to the decree-holder, 

(ii) the relinquishment of possession by the judgment-debtor with notice to the decree- 
holder through the Court, or 

(Hi) the expiration of three years from the date of the decree, whichever event first occurs 

(2) Where an inquiry is directed under clause ^6) or clause fc), a final decree in respect of 
the rent or mesne profits shall be passed in accordance with the result of such inquiry. 

[1882-:Ss. 211, 212; 1877~Ss. 211, 212; 1859— Ss. 196, 197. See Ss. 2 (12), 144.] 


PROVINCIAL AMENDMENT 

MADRAS 

Add the following sub-rule (3) : 

“(3) Where an appellate Court directs such an inquiry, it may direct the Court of first instance to make 
the inquiry; and in every case the Court of first instance may of its own accord and shall whenever moved to do 
so by the decree-holder, inquire and pass the final decree.** [Dis. No. 550 of 1911 as amended in 1943.] 


O. 20 R. 11 (contd.) 

[3] When the not ordering the amount of the decree 
to be paid by instalments has arisen from any error or 
omission, or it is otherwise requisite for the ends of 
justice that such an order should be made, the Court 
passing the decree has power to review it, and to make 
an order for payment by instalments; but it cannot be 
done in other oases, unless the judgment-creditor con- 
sents. (1867-68) 4 Bom H 0 R 77 (78). 

[4] Court can postpone payment of decretal amount 
with decree-holder’s consent on taking security even 
though appeal is pending from the decree. (Yolli) 1927 
Mad 416 (420). 

[5] Parties agreeing after the decree that payment 
be made by instalments — Order of the Court striking ofi 
execution proceedings on such compromise deemed to be 
an order under sub-rule (2), (1885) 11 Cal 143 (145) 
(1889) 16 Cal 16 (18). (A mere order for stay for 15 days 
to enable judgment-debtor to pay is not an order under 
O. 20 R. 11 (2).) 

ISee also (Vol 22) 1935 Mad 17 (19, 20).] 

[6] Unless the arrangement between the parties for 
instalments is recognized by the Court in some form, it 
-will not, by itself, amount to a direction by the Court 
under 0. 20, B. 11 (2). (1887) 14 Cal 348 (350). 

[7] Compromise of parties after decree that decretal 
amount should be paid by instalments — Court accept- 
ing compromise and dismissing execution case — Order 
of Court comes within provisions of 0. 20, R, 11 (2) — 
Court cannot, on default of payment of instalments, 
refuse to execute decree and drive parties to suit (Vol 
24) 1937 Cal 236 (237) ^ (Vol 20) 1933 Lab 758 (759). 

[8] A judgment-debtor directed to pay the decretal 
amount by instalments should deposit the instalment 
money in Court on the proper date; otherwise he is liable 
to pay interest till the instalment is paid. (1910) 14 Cal 
W N 146 (147). 

8. Security under sub-rule (2). — [1] Security 
taken under sub-rule (2) can be exercised in execution 
— 0. 34 R. 14 is no bar. (Vol 13) 1926 Mad 194 (197). 

[2] Order under sub-rule (2) whereby the judgment- 
debtor was to execute a mortgage in favour of the decree- 
holder — Judgment- debtor subsequently adjudged 
insolvent — The adjudication does not affect decree- 
holder’s right to have the mortgage executed in his 
iavour, (Vol 12) 1925 Rang 189 (191) : 2 Rang 673. 

9. Appeal. — [1] An order refusing payment of 


decree by instalments is not appealable. (Vol 15) 1928 
Lah 931 (931)'J< (1913) 7 Low Bur Eui 71 (72). 

[3] Order directing payment in instalments or post- 

poning payment is incorporated in the decree and there- 
fore can be attacked in appeal against the decree. 
(Vol 20) 1933 Pesh 31 (1911) 15 Cal W N 1083 

(1084)»i« (Vol 18) 1931 Rang 152 (152). 

[4] Under sub-rule (2) as amended in Rangoon and 
Nagpur instalments may he ordered after notice to, and 
without the consent of, the decree-holder. The order, 
not being a consent order, is appealable as an 
order under S. 47. (Vol 16) 1929 Rang 191 (192) ^ 
(Vol 30) 1943 Nag 155 (156) : 1 L R (1943) Nag 456®' 
(Vol 13) 1926 Rang 192 (192) : 4 Rang 247. 

[5] Appeal against order of dismissal of application 
under 0. 20, R. 11 as time barred is competent. (Vol 19) 
1982 Rang 54 (55). 

10. Limitation for an application under sub - 
rule (2) [1] See A.I R. Commentaries on the Limita- 

tion Act, 2nd (1942) Edition, Notes on Article 175. 

ORDER 20, RULE 12 — SYNOPSIS. 

1. Scope of the rule. 

2. Rule applies only where specific interest in 
land is claimed. 

3. Enquiry as to mesne profits — Nature of pro- 
ceeding. 

4. Mesne profits - — Liability for. 

5. Extent of liability. 

6. Principles relating to assessment, 

7. Deductions from gross profits. 

8. Onus of proof. 

9. Interest forming part of mesne profits. 

10. Value of mesne profits, if affects jurisdiction. 

11. Right to apply for ascertainment of mesne 
profits, when arises. 

12. Decree silent as to future mesne profits. 

13. Court-fees ^ See S. 11, Court-fees Act. 

14. Notice of relinquishment— -Clause (c). 

15. Three years from date of decree. 

16. Limitation— See Arts. 109 and 181, Limitation Act. 

17. Appeal and revision. 

1. Scope of the rule. — [1] Rule applies only 
where, and in so far as, suit for recovery of possession 
and for rent or mesne profits has been actually filed. 
(Yol 33) 1946 Cal 357 (364). 
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[2] Rule does not apply to suit for mesne profits only. 
(1872) 9 Bom H C R 7 (9). 

[3] Rule has no application to suit for damages which, 
are not mesne profits, (Vol 22) 1935 All 186 (186, 187). 
(Prospective damages on tort must be given in decree 
itself and cannot be determined in execution — Order of 
Court in decree that it will be determined in execution 
does not give executing Court jurisdiction to determine 
it — 0. 20, R. 12 has no application.) (1869) 1 
N W P H C R 22 (23). (Suit for damages for obstruction 
in exercise of right of umoapio.) 

[4] Rule has no applicability to suit for assessment 
and recovery of additional rent. (Vol 30) 1943 Cal 544 
(552): ILR (1943)2 Cal 245. 

[5] Even when there is an alternative claim for posses- 
sion and the statement of the claim for mesne profits is 
not clear, mesne profits could be decreed. (Vol 4) 1917 
Cal 562 (563). 

[6] Order 20, R. 12 relates to a claim where the 
defendant is in wrongful possession of the disputed 
lands. (Vol 16) 1928 Pat 565 (666);7Pat 491. (Reversed 
in (Vol 18) 1931 P 0 209 : 58 Ind App 299 : 11 Pat 
22 (P C) on another point.) 

[7] To determine applicability of O. 20 R. 12 to a 
suit averments in plaint are to be looked at — It is 
immaterial that decree in terms of prayers is not passed, 
(Vol 33) 1946 Sind 58 (60) : I L R (1945) Kar 313. 

[8] Rule does not prohibit additional reliefs being 
asked for. (Vol 33) 1946 Cal 857 (363, 364). 

[9] It is only by virtue of 0.20, R. 12 which is framed 
for shortening litigation that future mesne profits can be 
awarded, though they accrue subsequent to the institu- 
tion of suit. (Vol 2) 1915 Cal 362 (353) : 43 Cal 650 ^ 
(Vol 8) 1921 Lab 85 (88) : 2 Lab 383© (Vol 17) 1930 
Mad 30 (33, 37) : 53 Mad 838. 

[10] Rule is a purely enabling provision and gives 
the Court a discretion to award future mesne profits 
which it is free to exercise or not according to the 
circumstances of the particular case. (1899) 21 All 425 
(429) (E B) © (Vol 5) 1918 Mad 484 (487) : 41 Mad 188 
(FB). 

[See also (Vol 18) 1931 Oudh 131 (132) : 6 Luck 243. 
(Court is given discretion to direct inquiry in respect 
Of future mesne profits.)] 

[11] Rule being directory only does not compel 
plalntlfi to claim future mesne profits in suit for posses- 
sion. (Vol 18) 1931 AU 429 (432) : 63 All 951 (S B). 

[12] ^ Plaintiff failing to obtain decree for possession 
~ Claim ioE mesne prdfits should not ordinarily be 
allowed. (Vol 20) 1933 Cal 654 (558). 

[13] Decree under 0. 20, R. 12 — Decree may be partly 
final and partly preliminary, final as to possession and 
preliminary as to mesne profits. (Vol 33) 1946 Sind 58 
(61) ; I L R (1946) Kar 313. (Suit for possession and 
mesne profits— Suit compromised — Decree for posses- 
sion and monthly sums on basis of half share in rents 
— ^Payments described as maintenance *— Eor any sums 
drawn in excess of half share, property to be charged 
in favour of judgment-debtor — Decree held partly final 
and partly preliminary.) © (Vol 1) 1914 Cal 804 (804) 
©(Vol 3) 1916 Mad 767 (767). (Decree for possession 
and mesne profits can be executed piecemeal.) 

[14] No claim for damages but relief confined only to 
recovery of fixed rent — Amount due definitely ascer- 
tained — Preliminary decree not lieoessary to ascertain 
amount freshly. (Vol 24) 1937 All 36 (39). 

[16] It is competent to a Court without directing en- 
quiry to pass decree finally determining amount of pro- 
fits payable subsequent to suit, if it is made out that it 
is not necessary to make such an enquiry. (Vol 25) 1938 
Mad 727 (729) ; I L R (1938) Mad 1050. 

[16] Inquiry as to mesne profits directed by preli- 


minary decree — Einal decree should be passed iu accord- 
ance with result of such inquiry. (Vol 13) 1926 Pat 218 
(223) : 5 Pat 361 (F B)© (Vol 25) 1938 Bom 320 (321), 

[17] More than one final decree can be passed where 
terms of decree passed are such as to call for that course. 
(Vol 33) 1946 Sind 58 (61) ; I L R (1945) Kar 313. 

[18] Decree directing delivery of possession and 
awarding mesne profits without directing enquiry is 
final and not preliminary. (Vol 12) 1925 Mad 1276 
(1276). 

[19] Ecu parte decree directing ascertainment of 
mesne profits — Petition presented in Court that compro- 
mise has been effected regarding mesne profits — Omis- 
sion of Court to prepare final decree — Decree-holder is 
not to suffer and can execute decree. (Vol 21) 1934 Pat 
380 (381). 

[20] It is only the person who is entitled to actual 
possession that can claim mesne profits. (Vol 22) 1936 
Lab 379 (380). 

[21] Suit for possession and mesne profits — One^ of 
coparceners or co-owners can sue — Decree for possession 
of entire property and whole of mesne profits payable by 
trespasser can be passed. (Vol 29) 1942 All 358 (360) : 
ILR (1942) All 671© (Vol 14) 1927 Nag 9 (10). 

[22] Order 20 R. 12 does not contemplate the deter- 
mination of anything but the relation between the 
plaintiff and the defendant. There is nothing in this 
rule to suggest that it applies between co- defendants. 
(Vol 3) 1916 Cal 673 (674). 

2. Rule applies only where specific interest in 
land is claimed. — [1] The provisions of 0. 20, R. 12 axe 
intended for and applicable to suits for land or property 
in which plaintiff has a specific interest and not to a 
suit for partition in which the plaintiff has no specific 
interest until decree. (1887) 14 Cal 493 (509) : 14 Ind 
App 37 (P 0) © (1913) 9 Nag L R 145 (148). (Suit for 
partial partition by transferee of coparcener.) 

[But see (Vol 6) 1919 Mad 868 (868).] 

[2] Where the property is held in specific and dis*' 
tlnct shares under an ^reement, any disturbance in 
the enjoyment will give rise to a right to profits along 
with a claim for imrtition. (1888) 16 Cal 397 (413) : 16 
Ind App 71 (P 0). 

[3] Hindu law — Suit for partition — Manager is liable 
to account for profits subsequent to suit — Such liability 
is not one for mesne profits. (Vol 10} 1923 Mad 147 
(150) : 46 Mad 47. 

[4] Though mesne profits for a period prior to parti- 
tion are not ordinarily recoverable under Hindu law, yet 
a member who has been entirely excluded from enjoy- 
ment is entitled to them. (1895) 19 Bom 532 (536). 

[See also (1882) 5 Mad 236 (238, 239) : 9 Ind App 125 
(P C). (Mesne profits from time of exclusion ol oo- 
sharers were awarded.)] 

[5] Mere attachment of land does not create apy 
interest in land in person attaching it so as to give him 
right to sue for mesne profits. (Vol 28) 1941 Pesh 87 
( 88 ). 

3. Enquiry as to mesne profits — Nature of pro* 
ceeding. — [1] Assessment of mesne profits is proceeding 
in suit and notdn execution. (Vol 18) 1931 All 638 (539)© 
(Vol 17) 1930 Cal 422 (424) : 67 Cal 148© {Vol 18) 1931 
Pat 1 (4) © (Vol 3) 1916 Pat 10 (11) ; 1 Pat L ?ow: 
427© (Vol 26) 1938 Oudh 103 (106)© (Vol 29) 1942 
Sind 60 (61) : I L R (1941) Kar 663© (1903) 26 All 386 
(387). 

’ [See also (1892) 14 AU 631 (536). (Direction for assess- 
ment need not necessarily be contained in d^ree.)] 

[2] Inquiry as to mesne profits is made in the coarse 
of proceeding which is in continuation of the originai 
suit, (Vol 12) 1925 AU 688 (689) : 47 AU 643© (1000) 
24 Bom 346 (349, 360)© (Vol 10) 1923 Bom 268 (289). 
(Application to ascertain mesne profits is not one under 
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the Code or one in execution.)*a& (Vol 15) 1928 Bom 236 
(237): 62 Bom 360* (1912) 16 Cal L Jour 3 (5)* (1910) 
5 Ind Cas 272 (273) (Cal)* (Vol 13) 1926 Cal 175 (175)* 
(1885) 8 Mad 137 (139). (Enquiry under this rule is a 
continuation of suit which results in a final decree.)* 
(1879) 4 Cal 629 (632)* (1887) 14 Cal 50 (53, 64)* 
(1892) 19 Cal 132 (136, 137) (P B)* (1912) 39 Cal 220 
(225)* (Vol 5) 1918 Cal 742 (743)* (Vol 3) 1916 Mad 
523 (523) : 39 Mad 488* (Vol 4) 1917 Pat 334 (335) : 
^ Pat L Jour 394* (Vol 11) 1924 Pat 781 (782) ; 4 Pat 
57* 

[But see (Vol 8) 1921 Bom 404 (404) : 45 Bom 819. 
(Application for ascertainment of mesne profits is one 
in execution.) * (Vol 1) 1914 Mad 526 (531, 532) : 37 
Mad 186.] 

[3] Application for ascertainment of mesne profits is 
not plaint — Verbal application is sufficient. (Vol 13) 
1926 Pat 218 (227) : 5 Pat 361 (F B). ^ 

[4] Decree directing ascertainment ''of mesne profits 
in execution is not legal. (Vol 5) 1918 Cal 742 (743)* 
(Vol 25) 1938 All 445 (446) : I L B (1933) All 658. 

[6] Mesne profits to be determined in execution — 
Decree is wrong — But parties not appealing, decree is 
binding. (Vol 21) 1934 Cal 472 (474). (Dismissal of ap- 
plication in execution in default does not bar claim to 
mesne profits.) 

[6] Court ordering profits to be ascertained in execu- 
tion — Order though irregular is not without jurisdiction 
— ^Executing Court cannot go behind it but must ascer- 
tain the mesne profits. (Vol 16) 1929 Bom 217 (218, 
219)* (Vol 17) 1930 Mad 30 (31) ; 63 Mad 838. 

iSee also (1938) 67 Cal L Jour 473 (478). (Execu- 
ting Court asoertainiug mesne profits — It should make 
report to trial Court which should pass fioal decree.) 

[7] Application for determination of mesne profits — 
Dismissal for failure to prosecute— Application does not 
become inoperative as Court is bound to pass decree. 
(Vol 15) 1928 Mad 522 (524) * (Vol 27) 1940 Mad 124 
{126, 127) : ILR (1940) Mad 372 (PB). (Appellate Court 
•direotiog trial Court to inquire into mesne profits — 
Trial Court should filx date for appearance of parties — 
If decree-holder fails to appear Court should not pass 
final decree but adjourn matter sine die. (Vol 18) 1926 
Pat 141 (142) ; 6 Pat 223. 

[8] Megnc profits a'^ac^^4-“Applioation for ascer- 
tainment filed — Amount elaimeu lia 6x6ess of jurisdic- 
tion ' — Application dismissed in default — Second 
application to Court competent — Dismissal in default 
did not bar subsequent application, (Vol 7) 1920 Cal 
458 (459)* 

[9] Preliminary decree — Further questions remain- 
ing to be decided— Farther hearing of the suit should 
be adjourned to a definite date, (Vol 16) 1928 Mad 1166 
(1168). 

4. Mesne profits — Liability for. — [1] Mesne 
profits can be claimed only against person in actual 
possession, (Vol 11) 1924 Lah 738 (740). 

[2] Mesne profits are always recoverable from a 
person who has enjoyed them, even though he has been 
m hona i%de possession without knowledge of defect of 
his title. (1867) 8 Suth W R 479 (480). 

[3] In an action for mesne profits wrongful posses- 
fiibn by defendant is the foundation of his liabil^t 3 ^ 
(Vol 4) 1917 Cal 107 (112) * (Vol 19) ll932 Cal 600 
(616, 617) ; 59 Cal 859 © (Vol 14) 1927 Cal 182 (189) : 
53 Cal 992 * (Vol 20) 1933 Mad 825 (830) : 57 Mad 49. 
(Court has only to see whether possession of defendant 
is wrongful — It is not justified in going further and 
inquiring into degree of defendant’s misconduct or 
culpability.) * (Vol 26) 1939 Nag 23 (26, 26). (Plaintifi 
in claim suit establishing his title to property — Posses- 
sion of auction-purchaser becomes wrongful so far as 


mesne profits are concerned — PlaintifE is entitled to 
claim mesne profits from him.) * (Vol 15) 1928 Pat 
565 (566) : 7 Pat 491. (Beversed on another point in 
(Vol 18) 1931 P 0 209:68 Ind App 299: 11 Pat 22 (PC).) 

[4] Sale under Bengal Land Revenue Sales Act 

Defaulter’s possession after confirmation of sale is 
wronfgul for purposes of mesne profits. (Vol 18) 1931 
Cal 805 (806). 

[5] Possession of person against whom decree under 
S. 9, Specific Relief Act, has been passed is wrongful. 
(Vol 14) 1927 Nag 9 (10). 

[6] Government making settlement idtra vires of its 
powers — Possession of person claiming under Govern- 
ment is wrongful — Government is liable for mesne 
profits to person dispossessed. (Vol 23) 1936 Cal 629 
(637). 

[7] Mesne profits are not to be granted if possession 
is not wrongful. (Vol 21) 1934 Lah 322 (323) * (1899) 
9 Mad L Jour 163 (164). 

[8] Acceptance of rent, though under mistake of law, 
disentitles owner from claiming mesne profits. (Vol 11) 
1924 P 0 213 (215) : 27 Oudh Gas 208 (P C). 

[9] Possession under deed liable to be set aside on 
payment of certain sum is not unlawful, (Vol 5) 1918 
P C 118 (120) : 45 Ind App 284 : 41 All 63 : 21 Oudh 
Cas 228 (P C) * (Vol 8) 1921 Nag 132 (132). 

[10] Possession of transferee from widow is not 
wrongful until transfer is attacked. (Vol 8) 1921 Nag 
133 (133). 

[11] Possession of cosharer of joint property in 
absence of proof of ouster or exclusion is not wrongful. 
(Vol 18) 1931 P 0 209 (211) : 58 Ind App 299 : 11 Pat 
22 (P 0) * (Vol 20) 1933 Nag 316 (318) : 30 Nag L B 
71 * (Vol 18) 1926 Cal 860 (862) * (Vol 1) 1914 Cal 
209 (210). 

[12] Mesne profits cannot be ordered against posses- 
sory mortgagee till mortgage subsists, (Vol 17) 1930 
Bang 152 (152). 

[13] No decree for mesne ^profits can be passed 
against person who is not in possession of property. 
(Vol 28) 1941 Pesh 87 (88) * (Vol 4) 1917 All 117 (118) 
*(Vol 4) 1917 Cal 107 (111). 

[14] Transfer under deed obtained by undue influ- 
ence and fraud — Possession of transferee is wrongful as 
between himself $iud person defrauded from date of 
possession under transfer » (Vol J9) 1932 P C 89 (91) : 
59 Ind App 147 : 7 Luck 64 (PC). 

5. Extent of liability. — [1] Defendant is answer- 
able to mesne profits for the time he has been in 
possession. (Vol 18) 1931 Cal 663 (664) * (Vol 6) 1919 
Cal 167 (167)* (1868) 10 Suth W B 486 (486) * (1918) 

9 Nag L R 145 (149). (As against a wrong-doer posses- 
sion relates back to the time when the right to enter 
aoorued.)*(Vol 8) 1921 Pat 102 (102); 6 Pat L Jour 166. 

[2] Defendant restrained from letting — Mesne profits 
can be awarded only till that period, (Vol 30) 1943 
Cal 125 (127). 

[3] Mense profits cannot be claimed durmg x^eriod 
Court is in possession of suit land on plaintiff’s behalf 
by operation of order under Criminal Procedure Code, 
S. 146. (Vol 11) 1924 Cal 1010 (1012) : 51 Cal 853. 

[4] Defendant excluded from possession— He is not 
liable for mesne profits for period of exclusion, (1897) 24 
Cal 413 (416)*(Vol 10) 1923 Nag 103 (105); 18 Nag L B 
195. 

[5] Mesne profits ought not to be estunated mr any 
period during which defendant was not active in keep- 
ing plaintiff out of possession. (Vol 8) 1921 Pat 102 
(102) : 6 Pat L Jour 166. 

[6] Preliminary decree granting mesne profits before 
suit— Exact date from which they were to be assessed not 
specified— Plaintiff is entitled to mesne profits for three 
years before suit. (Vol 25) 1938 Cal 563 (666). 
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[7] Suit to set aside deed on ground of fraud and 
undue influence — Plaintiff is entitled to mesne profits 
from date of defendant’s possession and not from date 
of suit (Vol 19) 1932 P C 89 (91) : 59 Ind App 147 : 7 
Luck 64 (P C). 

[8] Suit to set aside sale by manager — Plaintiff is 
entitled to mesne profits only from date of plaint. 
(Vol 11) 1924 Mad 81 (83) : 46 Mad 815 * (Vol 4) 1917 
All 479 (480, 481) : 39 All 61. 

[9] Person in possession under voidable transaction 
— Suit to avoid transaction and get possession 
Whetlier plaintiff can claim profits prior to date of suit 
depends upon circumstances of each case and conduct 
of plaintiff. (Vol 23) 1936 Mad 887 (893) : I L R (1937) 
Mad 66 * (Vol 5) 1918 Mad 178 (180). 

[10] Suit by coparcener to set aside sale by manager 
of joint Hindu family —Decree conditional on payment 
of money to defendant — Plaintiff is entitled to mesne 
profits from date of deposit of money and not from date 
of suit. (Vol 30) 1943 Bom 278 (282, 283) ^ (1928) 

1928 Mad W N 61 (52). 

[11] Where plaintiff does not take steps to get posses- 
sion as soon as he has become entitled, he can claim 
mesne profits only from date of filing suit. (Vol 11) 
1924 Pat 780 (781). 

[12] Husband of donee, who was plaintiff’s natural 
guardian, obtaining possession by untrue representation 
in application for mutation of names that his wife had 
died childless — Mesne profits held rightly decreed from 
date of hia wife’s death, and not limited to three years 
before suit. (1906) 33 Cal 23 (28): 32 Ind App 181 (PC). 

6. Principles relating to assessment. — [1] Mesne 
profits are in the nature of damages which the Court 
may mould according to the justice of the case. (1900) 
27 Oal 951 (967) ; 27 Ind App 110 (P 0) ^ (Vol 8) 1921 
Cal 863 (365) (Vol 12) 1925 Mad 297 (297) ^ (Vol 16) 

1929 Oudh 55 (56). 

[2] The essence of a claim for mesne profits is that 
it rests upon an agreement implied in law that when 
one person occupies property of another he must be 
deemed to have tacitly assented to the condition that 
he is liable for an occupation rent in respect of that 
occupation. (Vol 3) 1916 Mad 14 (17). 

[3] Court may, having regard to circumstances of 
case, decline to award any mesne profits at all; or limit 
the period for which such profits are to be awarded; or 
give specific directions as to how the same should be 
calculated. (Vol 18) 1931 Mad 660 (661, 652) ; 64 Mad 
955 (E B) «3& (1866) 6 Suth W R 127 (128) (P G). (Court 
cannot give mesne profits more than claimed although 
greater amount may be proved.) * (1881) 6 Cal 472 
(475). (Amount of mesne profits must be limited to the 
amount claimed in plaint.) ® (1882) 8 Cal 295 (297). 
(Mesne profits cannot be limited to amount stated in 
plaint.)© (1883) 9 Oal 112 (115). (Plaintiff is not limited 
to the amount or rate stated in the plaint.) © (1880) 5 
Cal 663 i665). (Decree silent as to date up to which 
profits are to be reckoned — Profits are to be reckoned 
only up to institution of suit.) © (1871) 6 Beng L R 
(App) 70 (72) (EB), (No evidence as to mesne profits 
given— Mesne profits not allowed.) 

[4] Mesne profits should be calculated on the basis of 
what the trespasser actually received or might without 
wilful default have received. (1894) 21 Cal 142 (148, 
149) : 20 Ind App 160 (P C) © (Vol 21) 19*34 All 465 
(469)© (Vol 17) 1930 Oal 308 (310) © (Vol 14) 1927 Gal 
182 (185) : 53 Cal 992©(Vol 10) 1923 Bom 37 (38, 39)© 
(1882) 8 Cal 332 (336, 336) : 9 Ind App 1 (P 0)©(19H) 
15 Cal W N 825 (829) © (1884) 10 Cal 785 (791) : 11 
Ind App 88 (PG)©(1900) 27 Cal 951 (969) ; 27 Ind App 
110 (PC)©(1913) 17 Cal W N 984 (987) © (Vol 6) 1919 
Cal 917 (918) © (1865) 3 Suth W E 30 (30) © (1912) 16 


Ind Cas 1 (2) (Cal)©(Vol 12) 1925 Mad 297 (297, 299)4< 
(1912) 16 Ind Cas 866 (867) (Oudh). 

[See (Vol 20} 1933 Nag 222 (223). (It was not 
shown that defendant had received or should have 
received any profits before suit — Held that there was no 
cause of action for suit.)] 

[5] The test is not what the plaintiff has lost by his 
exclusion but what the defendant has or might reasona- 
bly have made by his wrongful possession. (Vol 17) 1930 
P C 82 (83):57 Ind App 105:9 Pat 621 (P C)© (Vol 16) 
1929 P G 300 (301, 303):56 Ind App 290:57 Cal 1 (P 0) 
©(Vol 30) 1943 Cal 125 (127). (Plaintiff must prove that 
more could be realised by reasonable diligence.)©(Vol 20) 
1933 Nag 316 (318):30 Nag L R 71©(Vol 18) 1931 Cal 
802 (803)© (Vol 30) 1943 Pat 69 (70) : 21 Pat 735© 
(Vol 16) 1929 Pat 530 (531). 

[6] What the plaintiff might have made can only be 
evidence of what the trespasser might with reasonable 
diligence have received. (Vol 17) 1930 P C 82 (83): 57 Ind 
App 105:9 Pat 621 (P C)©(Vol 30) 1943 Cal 125 (127) 
©(1908) 36 Cal 1000 (1006). 

[7] The principles which would ordinarily guide a 
Court in determining the mesne profits are that wrongful 
possession should not be a source of profit to the wrong- 
ful possessor and that the person wrongfully kept out 
of possession is put in the same position financially as 
before dispossession. (Vol 4) 1917 Pat 421 (422). 

[8] That trespasser left land waste is no defence to 
claim for mesne profits. (Vol 3) 1916 Mad 328 (330). 

[See also (Vol 30) 1943 Cal 125 (127). (No evidence 
that lands could not be settled with tenants — Mesne 
profits hold should be granted.)] 

[9] Trespasser cultivating land must pay mesne 
profits to its owner on the basis of its produce, (Vol 18) 
1926 Cal 847 (847) © (Vol 10) 1023 Nag 64 (1) (64) © 
(Vol 13) 1920 All 404 (404). (Future mesne profits in- 
clude profits recovered after decree though relating to 
years prior to decree.) 

[See also (1871) 16 Suth W R 171 (173). (The right 
of the true owner is to all profits of the land and not 
merely to cash collections during the time ho is illegal- 
ly kept out of possession.)] 

[10] Defendant leasing land to third person— Mesne 
profits are to bo calculated on wliat defendant actually 
received as rent unless he could have with ordinary dili- 
gence received more. (Vol 16) 1929 P C 300 (303) : 56 
Ind App 290 : 57 Oal 1 (PC) © (Vol 22) 1935 V 0 49 
{50):62Ind App 53:62 Cal 499 (PC). (Person in wrongful 
pc.ssession is not liable for failure to rcaliro highest 
possible rates of rent and premium from tenants — It iS 
enough if on taking account of both rent and premium, 
a fair return has been realised from land.) © (1912} 16 
Oal L Jour 93 (95) © (1926) 44 Cal L Jour 659 (562) © 
(1902) 29 Oal 622 (625) © (Vol 13} 1926 Cal 1233 
(1236) © (Vol 13) 1926 Cal 860 (861) © (Vol 14) 1927 
Rang 116 (117) © (Vol 22) 1936 Cal 20C (207) : 62 Cal 
217 © (1891) 18 Cal 99 (107) : 17 Ind App 90 (PC) © 
(1903) 25 All 266 (269). 

[See also (1908) 35 Cal 1000v(1007). (If rent were 
customary and not competitive, it would not bo a practi- 
cal test for ascertaining the net profits.)] 

[But see (Vol 11) 1924 Nag 427 (428) : 30 Nag I* B 
112 © (Vol 6) 1918 Nag 89 (89).] 

facie^ it is fair to infer that a person in 
possession of land may, by ordinary diligence, get rent 
for it according to the prevailing rates for such land, 
and that the true owner wrongfully dispossi^ed has 
been a loser by that amount. (1900) 37 Oal 951 (963) : 
27 Ind App 110 {PC}©(Vol 20) 1933 Mad 826 (838): 67 
Mad 49. 

[12] Trespasser leasing land to tenant — Produce 
actually received or might be received with ordinary 
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diligence by tenant is measure of assessment of mesne 
profits, (Yol 18) 1931 Cal 802 (804). 

[13] Defendants in wrongful possession but not pro- 
ving that the land was being cultivated by previous 
tenants or that they could not cultivate — Mesne profits 
should be awarded on the basis that they were in khas 
possession. (Yol 15) 1928 Cal 474 (475). 

[14] Zemindar illegally ejecting his tenant is liable 
not only for rents received but also for damages incur- 
red by the tenant in consequence of ejectment, (1869) 12 
Suth W R 104 (105)e&(1871) 15 Suth W R 428 (428). 

[15] Tenant holding over receiving premium from 
sub-tenant — Landlord can recover premium as mesne 
profits. (Yol 10) 1923 Bom 398 (398). 

[16] Several trespassers — Decree for mesne profits 
may be passed jointly and severally against all or their 
rosj^ctive liabilities may be ascertained and decree on 
basis of such several liabilities may be passed. (Yol 19) 
1932 Cal 600 (617) : 69 Cal 859 4* (Yol 20) 19B3 Cal 
554 (558). 

[See also (Yol 30) 1943 Pat 80 (81, 82). (Decree for 
mesne profits against * cosharer maliks though joint and 
several in form held decree against them for their pro- 
portionate share of mesne profits — Executing Court held 
could apportion liability of each judgment-debtor.) iJ* (Yol 
18) 1931 Cal 788 (789) : 58 Cal 1040. (Apportionment 
of mesne profits is necessary where various sets of people 
are held liable for mesne profits.) 

[17] Mesne profits — ^No conspiracy among defendants 
wrongfully dispossessing plaintiff — ^Liability of defen- 
dants for mesne profits is several — Wrongful combina- 
tion between defendants dispossessing plaintrffi — All are 
liable jointly and severally for mesne profits. (Yol 30) 
1943 Cal 1 (8, 9) : I L R (1942) 2 Cal 268. 

7. Deductions from gross profits. — [1] In calcu- 
lating mesne profits, costs of cultivation incurred by 
trespasser should be deducted. (1901) 23 All 262 (256, 
267)® (1908) 35 Cal 1000 (1007)®(1926) 44 Cal L Jour 
659 (662, 563) ® (1913) 24 Mad L Jour 30 (30, 31) ® 
(Yol 8) 1921 Pat 102 (103) : 6 Pat L Jour 166 ® (Yol 
6) 1919 Pat 392 (392) : 4 Pat L Jour 301. 

[2] In estimating mesne profits, Government revenue, 
rent or cesses should be deducted. (1894) 21 Gal 142 
(148, 149) : 20 Ind App 160 (P C). (Government reve- 
nue.)® (1909) 6 All L Jour 327 (330, 331). (Do)® 
(Yol 4) 1917 Mad 79 (79) (Do.)®{1871) 16 Suth W E 171 
(173) (Bent.)* (1893) 17 Bom 35 (39) ® (Yol 11) 1924 
Nag 427 (428) : 20 Nag L B 112 ® (1931) 1931 Mad 
W N 813 (815, 816), (Government assessment.) ® 
(1876-77) 1 All 518 (521) (PB). (Government revenue or 
ground-rent.)® (1911) 21 Mad L Jour 965 (966). (Public 
taxes.) 

[3] Expenses of collection can be deducted in calcu- 
lating mesne profits. (Yol 22) 1936 P C 49 (62) : 62 Cal 
499 : 62 Ind App 63 (P C). 

[4] Bona fide claimant though found to be a tres- 
passer is entitled to expenses incurred in getting profits. 
(Yol 8) 1921 Cal 363 (368). 

[6] As to whether the expenses of collecting rent 
cannot be deducted unless the defendant entered upon 
the property under a hona fide claim of right, see the 
following oases: — (1898) 20 All 208 (210). (Expenses 
allowed if entry under hona fide claim of ’right.) ® 
(1902) 24 All 376 (380). (Do.)® (1912) 22 Mad L Jour 
253 (266, 257). (Do.) ® (Yol 11) 1924 Nag 427 (428) : 20 
Nafe L B 112. (Do.)® (Yol 16) 1929 Oudh 65 (66). (Do.)® 
(Yol 26) 1938 Cal 563 (568). (Even in case of wanton 
dispossession, collection of charges should be deducted 
from gross realizations — ^Yiow expressed in above cases 
held overruled in (Yol 22) 1935 P C .49 ; 62 Ind App 
63 ; 62 Cal 499 (Pa).)®(Vol 24) 1937 All 328 (333). (No 


deduction for collection charges should be allowed in 
case of gross and contemptuous trespass.) 

[6] Charges involved by appointment of receiver 
should not be allowed. (1892) 15 Mad 203 (213).J 

[7] No evidence as to actual amount spent for collec- 
tion — Deduction of 10 per cent, is allowed. (Yol 22) 1935 
P C 49 (52): 62 Ind App 53 : 62 Cal 499 (P 0)®(Vol25) 
1938 Cal 563 (568) ® (1900) 27 Cal 951 (970) : 27 Ind 
App HO (P C) ® (1912) 16 Ind Cas 866 (867) (Oudh). 

[8] The increased rent that is properly attributable to 
the improvements can be set ofi against the mesne 
profits. (Yol 9) 1922 P C 91 (92, 93) (P 0). 

8. Onus of proof. — [1] It is incumbent on plain- 
tiff, in order to establish claim for mesne profits, that 
he was entitled to possession during period for which 
mesne profits are claimed and that he was wrongfully 
kept out of possession by defendant for such period. 
(1874) 21 Suth W R 276 (276, 277) ® (1912) 16 Cal 
W N 288 (289). 

[2] The burden of proving the amount of mesne 
profits actually received is on the person receiving them; 
but as regards the amount of profits which might with 
ordinary diligence have been received by the person in 
occupation, the burden lies on person claiming it. (Yol 
30) 1943 Pat 69 (71) : 21 Pat 735 ® (Yol 12) 1925 Mad 
145 (148) : 47 Mad 800 ® (Yol 11) 1924 Nag 117 (118): 
20 Nag L R 52 ® (Yol 22) 1935 P C 49 (50):62 Cal 499: 
62 Ind App 53 (P C) ® (Yol 30) 1943 Cal 125 (127) ® 
(Yol 20) 1933 Mad 825 (828) : 57 Mad 49. 

[3] Burden is shifted to defendant if plaintiff proves 
prima facie that the profits were somewhere about the 
sum alleged. (Yol 11) 1924.. Nag 117 (118) ; 20 Nag 
LR52. 

9. Interest forming part of mesne profits. — 

[1] A plaintiff is entitled to interest on mesne profits 
as interest is a part of mesne profits. (Yol 30) 1943 
Cal 1 (11): I L R (1942) 2 Cal 268® (1909) 31 All 551 
(556): 36 Ind App 197: 13 Oudh Cas 180 (PC)® (Yol 8) 
1921 Lah 234 (235)® (1910) 5 Ind Cas 529 (530) (All)® 
(Yol 15) 1928 All 532 (534) : 50 AU 857® (Yol 27) 1940 
Mad 934 (937)® (1903) 25 All 275 (276). 

[2] Oosharer kept out of possession is entitled to 
claim from his co-tenant interest on mesne profits. 
(Yol 16) 1929 Nag 291 (294). 

[3] It is a matter entirely for the discretion of 
the Court, whether or not to allow interest on mesne 
profits. (1884) 10 Cal 785 (791); 11 Ind App 88 (PC)® 
(Yol 6) 1919 Cal 184 (186)® (Yol 24) 1937 P 0 143 
(145, 146) : 64 Ind App 240 : 16 Pat 382: 31 Sind L R 
360 (PC)® (1900) 22 All 262 (265)* (Yol 13) 1926 Oal 
1233 (1235)® (1900) 27 Cal 95l (969, 970): 27 Ind 
App 110 (PC)® (Yol 3) 1916 Mad 895 (896) ® (Yol 18) 
1931 Mad 513 (520). (Interest on mesne profits may be 
disallowed on speial grounds.) * (Yol 8) 1921 Pat 430 
(432). 

[4] Executing Court cannot allow interest when 
decree is silent as to interest. (Yol 18) 1931 Mad 650 
(652) : 64 Mad 955 (F B). ((Yol 14) 1927 Mad 964 
overruled).® (1900) 22 All 262 (264) ® (Yol 6) 1919 Oal 
184 (186). 

[But see (Yol 9) 1922 AH 117 (118) : 44 All 579.] 

[5] Where the Court of first instance ascertains the 
amount of mesne profits, but does not award mterest, 
the Appellate Court is not competent to award interest. 
(1910) 8 Mad L Tim 356 (366). 

[6] Delay in filing suit for mesne profits is no ground 
for disallowing interest claimed. (Yol 27) 1940 Mad 
934 (937). 

[7] Since mesne profits are due from the moment 
possesbion is wrongfully withheld, interest is to be calcu- 
lated from the date when each instalment of mesne 
profits is due. (1903) 26 All 275 (276). 
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[8] 'When profits are earned or might have been 
earned by the wrongdoer yearly, interest on those pro- 
fits must be calculated yearly and year by year. (Vol 
26) 1938 Oal 563 (569) <$» (1903) 30 Cal 506 (607). 

[9] Bate of interest depends on variety of circum- 
stances, but in absence of special circumstances six per 
cent, is fair rate. (Vol 24) 1937 P C 143 (146) : 64 Ind 
App 240 : 16 Pat 382 : 31 Sind L R 360 (P C) (Vol 
22) 1935 P 0 49 (52) : 62 Cal 499 : 62 Ind App 53 
(P C) © (Vol 30) 1943 Oal 1 (11) : I L R (1942) 2 Cal 
268 * (Vol 8) 1921 Cal 699 (706, 707). (Rate may be 
mitigated in cases of hona fide trespasser.) © (Vol 25) 
1938 Cal 563 (668, 569). 

[10] In absence of special contract or statutory provi- 
sion, interest at higher rate up to date of delivery of 
possession and at lower rate thereafter cannot be grant- 
ed. (Vol 24) 1937 P C 143 (146) : 64 Ind App 240 : 16 
Pat 382 : 31 Sind L R 360 (PO)«<(Vol 25) 1938 Cal 663 
(568, 569). 

[11] The decree-holder is entitled to interest up to 
date of realisation of mesne profits. (Vol 11) 1942 Pat 
781 (783) ; 4 Pat 67. 

[12] Preliminary decree awarding mesne profits — 
But amount ascertained subsequently — Interest should 
be calculated from date of preliminary decree. (Vol 11) 
1924 All 801 (802) ; 46 All 842. 

10. Value of mesne profits^ If affects jurisdic- 
tion. — [1] Court's jurisdiction is not ousted where 
mesne profits allowable under 0. 20, R. 12 (2) exceed its 
jurisdiction. (Vol 12) 1926 Cal 1076 (1081, 1082, 1083): 
53 Oal 14 (F B) ^ (1894) 21 Oal 550 (562) © (1913) 40 
Oal 56 (63) * (Vol 8) 1921 Pat 118 (119, 120) : 6 Pat 
L Jour 64 * (Vol 8) 1921 Pat 430 (431) ^ (Vol 4) 1917 
Pat 334 (335) : 2 Pat L Jour 394. 

See also S. 6, Note 2. 

[2] Person deliberately undervaluing mesne profits 
accruing before institution of suit, to make it enter- 
tainable by Munsif’s Court — He cannot claim greater 
amount exceeding pecuniary jurisdiction of Court. (Vol 
24) 1937 Oal 761 (762) : I L R (1937) 2 Cal 176. 

11. Right to apply for ascertainment of mesne 
profits when arises, — [1] The right to apply for ascer- 
tainment of mesne profits will arise cither when the 
delivexy of possession is actually given or three years 
expire from the date of the preliminary decree, (Vol 11) 
1924 Pat 781 (782);4 Pit 67® (Vol 2) 1915 Oal 696 
-(898)® (Vol 26) 1933 Pat 81 (83) : 12 Pat 188. 


[2] Decree for possession made conditional on pay- 
ment of money — Decree-holder is not entitled to mesne 
profits until such payment is made, (Vol 18) 1926 Pat 
|16^(224):5 Pat 361 (F B)®(Vol 22) 1935 All 206 (206, 

12. Decree silent as to future mesne profits. — 
[1] Where possession is decreed the plaintiff is entitled 
to a further decree for mesne profits. (Vol 7) 1920 All 
323 (328);42 All 497®(1882) 8 Oal 178 (191):8 Ind App 
197 (P 0). 

[2] Bight to future mesne profits negatived in preli- 
toinary decree — Court cannot award same in final decree. 
(Vol 10) 1923 liad 43 (48). 

^ [3]^ Right to mesne profits found in judgment—No 
direction in decree — Assessment of mesne profits in 
decree was allowed. (Vol 16) 1929 Gal 719(720]®(Vol30) 
1943 Cal 1 (4, 6):I L R (1942) 2 Cal 268 ®(Vol 17) 1930 
Mad 30 (32): 53 Mad 838. (Unqualified decree must be 
construed to have granted past and subsequent profits.) 
®(Vol 10) 1923 Mad 43 (43). (No direction iii the preli- 
mmary decree about mesne profits due to inadvertence 
— ^Final decree can provide therefor.) 

[4] Decree for possession—No direction given about 
future mesne profits — Remedy of decree-holder is by 


separate suit. (Vol 5) 1918 Mad 484 (487) : 41 Mad 188 
(FB)®(Vol 32) 1945 Mad 222 (222). 

[5] Decree silent as to future mesne profits — Subse- 
quent suit for such profits is not barred by res judicata. 
(Vol 26) 1938 Bom 231 (232) : I L R (1938) Bom 655 
(FB). ((Vol 7) 1920 Bom 39 overruled.) ® (1899) 21 All 
425 (433) (FB). (1884 All W N 159 overruled.) ® (1868) 
10 Suth W R 486 (486)® (Vol 18) 1931 Pat 1 (10, 12)® 
(1899) 9 Mad L Jour 163 (164)® (Vol 18) 1931 Cal 788 
(789) : 58 Cal 1040®(1905) 32 Cal 118 (122)® (Vol 6) 
1918 All 412 (413): 40 All 292® (Vol 19) 1932 Bom 222 
(223) : 56 Bom 292. 

13. Court-fees. — Bee B, 11, Court-fees Act. 

14. Notice of relinquishment — Clause (c) — 
[1] Clause (c) indicates the prima facie liability of a 
defendant in possession of immovable property — Such 
person is liable until possession is relinquished or 
delivered to the decree-holder. (Vol 23) 1936 Mad 187 
(137). 

[2] Mesne profits— Possession surrendered in time to 
enable plaintiff to cultivate — Defendant would not be 
liable for mesne profits. (Vol 3) 1916 Mad 895 (895, 
896). 

[3] Relinquishment of possession by judgment- debtor 
with notice to decree-holder through Court absolves him 
from further liability in respect of future mesne profits. 
(Vol 8) 1921 Oal 699 (706). 

[4] W'hen a decree directs mesne profits from the 
date of the delivery of possession the mere filing of a 
petition by the defendant asking the plaintiff to take 
possession without notice to him is not a delivery ol 
possession. (1911) 2 Mad "W N 258 (259). 

[.5] Notice of relinquishment given at a time when it 
was too late for cultivation — Notice held was not 
sufficient to absolve defendant from liability. (Vol 3) 
1916 Mad 895 (896, 896). 

15. Three years from date of decree.— [1] Decree- 
holder is entitled to mesne profits from institution of 
.suit until expiration of three years from the date of 
decree — The judgment of the first Court cannot be 
regarded final when Appellate Court might modify or 
reverse it — The date of appellate order must be regarded 
as date of decree. (1903) 80 Cal 664 (664, 665) (F B) ® 
(Vol 17) 1930 Cal 308 (310). 

[2] Appeal to Privy Council — Mesno profits have to 
be calculated for three years from date of Privy Ooutusll 
decree. (1901) 23 All 152 (168) ; 27 Ind App 209 (P C> 
® (Vol 5) 1918 Pat 260 (260) ; 3 Pat L Jour 116. 

[8] The wording “whichever event occurs first*^ 
restricts the recovery of profits to three years from the 
date of decree if that event occurred before delivery of 
possession. (1908) 35 Cal 1017 (1020). 

[4] In the absence of a period for the oaloulatioa of 
mesne profits in a decree awarding mesne profits, the 
decree should be construed as awarding mesne profits 
for three years. (Vol 2) 1915 Mad 226 {227} ® (1900) 
24 Bom 149 (163). 

[6] Decree directing mesne profits but not specifying 
period — Mesne profits should be awarded till delivery of 
possession. (1912) 16 Ind Oas 866 (867) (Oudh) ® (1869) 
12 Suth W R 75 (76) ® (1897) 19 All 296 (299). 

[6] Award of mesne profits from trial Court’s deoreo 
to recovery of possession does not contravene B. 12. 
(Vol 12) 1925 P 0 113 (113) (P 0) ® (1900) 24 Bom 345 
(349 ,350) ® (Vol 30) 1943 Mad 364 (365). (Decree ter 
mesne profits tfil delivery of possession means subject to 
period of three years.) ® (Vol 29) 1942 Sind 60 (62) ? 
I L R (1941) Kar 663. 

16. Limitation,--.See Arts. 109 and 181, Limitation 

Act. 

17. Appeal and revision.— [1] Order for future 
mesne profits under B. 12 (1) (c) — No final fiectee 
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18 , (1) Where a suit is for an account of any property and for its due administration under 
Decree in adminis- the decree of the Court, the Court shall, before passing the final decree 
tratwn suit, pass a preliminary decree, ordering such accounts and inquiries to be taken 

and made, and giving such other directions as it thinks fit. 

(^) In the administration by the Court of the property of any deceased person, if such property 
proves to be insujH&cient for the payment in full of his debts and liabilities, the same rules shall be 
observed as to the respective rights of secured and unsecured creditors and as to debts and liabilitiea 
provable, and as to the valuation of annuities and future and contingent liabilities respectively, as 
may be in force for the time being, within the local limits of the Court in which the administration 
suit is pending with respect to the estates of persons adjudged or declared insolvent; and all 
persons who in any such case would be entitled to be paid out of such property, may come in 
under the preliminary decree, and make such claims against the same as they may respectively 
be entitled to by virtue of this Code. < 

[1882— S. 213; 1877— S. 213.] 

14 . (1) Where the Court decrees a claim to pre-emption in respect of a particular sale of 
Decree in pre-emption property and the purchase-money has not been paid into Court, the 
decree shall — 


(a) specify a day on or before which the purchase-money shall be so paid,® and 


O. 20 R. 12 (contd.) 

drawn up under Buie 12 (3) — Order is not appealable 
— Appeal should be against final decree. (Vol 29) 1942 
Sind 60 (61, 62) : I L B (1941) Ear 563* (Vol 12) 1925 
All 588 (589) : 47 All 543*(1912) 13 Ind Cas 186 (186) 
(Cal) * (Vol 15) 1928 Bom 236 (237) : 52 Bom 360 * 
(1910) 11 Cal L Jour 501 (502) * (Vol 15) 1928 Pat 565 
(566) : 7 Pat 491. (Beversed in 1931 P C 209 : 58 Ind 
App 299 : 11 Pat 22 on another point.) * (Vol 19) 1932 
Oudh 271 (272). 

[2] Appellate Court finding party entitled to posses- 
sion must itself pass preliminary decree for possession 
with direction to inquire into mesne profits and not 
remand case. (Vol 9) 1922 Mad 112 (114) : 45 Mad 
449. 

[8] Appellate Court directing Court of first instance to 
inquire into mesne profits — Court of first instance should 
fix date for appearance of parties after receipt of record — 
If decree-holder fails to appear Court should not pass final 
decree but adjourn matter sine die, (Vol 27) 1940 Mad 
124 (126, 127) : I L B (1940) Mad 372 (FB). (Case de- 
cided with reference to Madras amendment to this 
rule.) 

[4] Joint and several decree for mesne profits against 
several defendants — Appeal for enhancement of mesne 
profits against some defendants only is not tenable. 
(Vol 19) 1932 Pat 327 (328): 11 Pat 638. 

[5] Decision as to maintainability of claim for mesne 
profits is not ‘case decided* within S, 115. (Vol 19) 1932 
Oudh 271 (272). 

Order 20, Rule 13— Note 1. 

[1] Debtor asking another to administer estate for 
liquidating his liabilities — Decree based on composition 
deed is not administration decree and binds only parties 
to it. (Vol 22) 1935 Pesh 63 (64.) 

[2] Main purpose of suit to determine as to who is 
rightful heir of deceased — Such suit is not administra- 
tion suit. (Vol 27) 1940 Lah 179 (180.) 

[3] Administration suit— Creditor obtaining prelimi- 
nary decree is entitled to order, against another deeree- 
kolder attaching property of deceased judgment-debtor, 

‘fltfeying all proceedings taken by him and restraining 
from executing his decree— Court is entitled to 
pass appropriate orders to safeguard interest of all cre- 
ditors— Such orders cannot be strictly called injunction 
orders— Recourse to provisions of S. 161 is not neces- 
(Vol 26) 1939 Mad 204 (207 208). (Although suit 
as filed only by one creditor, decree enures for benefit of 


aU creditors of deceased — No creditor stands in better 
position than another unless he holds vested interest In 
property. 

[4] Administration suit — Court can demand security 
for due performance of funeral rights and expenditure 
of money allotted for it. (Vol 1) 1914 Oudh 1 (17). 

[5] In a suit for the administration of a Mahomedan 
estate, the Court is entitled to retain in its hands the 
amount of any debt ascertained or subject to account 
though time-barred, due to the estate from any heir and 
the person who seeks administration must prove such 
a debt. (1912) 6 Iiow Bur Bui 84 (37), 

[6] Suit for administration — Court after preliminary 
decree making order determining dispute but refusing 
to frame final decree — Such order amounts to final 
decree to that extent and is appealable — OonWts of 
final decree in such suit are nowhere stated — Form in 
Civil Procedure Code can be varied and adopted. (Vol 
23) 1936 Lah 879 (882, 883). 

[7] Administration suit in Bangoon High Court — 
Change in form of preliminary decree was recom- 
mended. (Vol 12) 1925 P C 261 (262) (PC). 

[8] Administration suit — Beceiver appointed— Pro- ' 
perty does not automatically vest in him — Suit by one 
creditor — Decree is in favour of all — Another creditor 
obtaining separate decree and proceeding in execution 
— Court passing preliminary decree in administration 
suit may either stay execution proceedings or call 
them and include in administration prooe^ings. (Vol 
30) 1943 Bom 273 (275, 276). 

[9] In the administration of an estate under a 
decree of Court, the same rules have to be observed as 
to the respective rights ef secured and unsecured cre- 
ditors and as to debts and liabilities provable, as are in 
force in respect to estates of insolvents. When the ad- 
ministration is under a decree of the High Court under 
S. 49, Presidency Towns Insolvency Act, aU debts 
due to the Crown shaU be paid in priority to all other 
debts. (Vol 6) 1919 Cal 908 (912) : 45 Gal 653. 

[10] Order 20, B. 13 does not apply where the Admi- 
nistrator-General has obtained letters of administration 
of the estate of a deceased insolvent. (Vol 1) 1914 Mad 
281 (282) ; 38 Mad 500. 

[11] Preliminary decree reversed on ground of want 
of jurisdiction — Bemedy is by revision. (Vol 26) 1939 
Bom 485 (486) : I L E (1939) Bom 472. 

ORDER 20, RULE 14 — SYNOPSIS. 

1, Pre-emption. 

2. Pre-emption under Mahomedan law. 



1024 


[THE CODE OP] CIVIL PEOOBDUBE, 1908 


[0. 20 R. 143 


(h) direct that on payment into Court® of such purchase-money, together with the costs (if 
any) decreed against the plaintiff, on or before the day referred to in clause (a)^ the 
defendant shall deliver possession of the property to the plaintiff, whose title thereto 
shall be deemed to have accrued® from the date of such payment, but^ that, if the 
purchase-money and the costs (if any) are not so paid, the suit shall be dismissed with 
costs. 

(2) Where the Court has adjudicated upon rival claims to pre-emption, the decree shall 
direct, — 

(a) if and in so far as the claims decreed are equal in degree, that the claim of each pre- 

emptor complying with the provisions of sub-rule (1) shall take effect in respect of a 
proportionate share of the property including any proportionate share in respect of which 
the claim of any pre-emptor failing to comply with the said provisions would, but for 
such default, have taken effect; and 

(b) if aM in so far as the claims decreed are different in degree, that the claim of the 

inferior pre-emptor shall not take effect unless and until the superior pre-emptor has 
failed to comply with the said provisions# 

[1882-8. 214; 1877—8. 214.] 

Objects and Reasons. 


‘‘These amendments [i. a., incorporated in sub- 
rule (2)] are based on the rulings contained in the de- 
cisions of the High Court of Allahabad in I. L. R. 6 
AU. 370, 455 andL L. R. 11 All. 164. 

Having regard to the opinion expressed in I. L. R. 24 


O. 20 R. 14 (contdj 

3. Shall specify a day before which purchase 
money shall be paid. 

4. Extension of time. 

5. Plaintiff* s title when accrues. 

6. Payment into Court. 

7. Tender of money if sufficient. 

'8. Right to rents and profits. 

9. Set-off of costs against purchase-money, 

^9a. Rival pre-emptors. 

10. Appeal. 

1 Pre-emption. — [1] Acquiescence in mortgage 
by conditional sule is not relinqtiishment of right of pre- 
emption upon conditional sale becoming absolute. (1889) 
11 All 164 (174). 

[2] Where a co-proprietor does not part with his 
entire interest by an a^bsolute sale, but merely creates 
■a perpetual lease of it, the doctrine of pre-emption will 
not apply. (1888) 15 Cal 184 (186). 

[3] The decree-holder in a pre-emption suit sold the 
property to a stranger subsequent to the date of the 
I decree. By such transfer he is not debarred from obtain- 
ing possession of the property in execution of the decree. 
^1886) 7 All 107 (111, 112). 

[4] Every a^t for pre-emption must include whole of 
the property su'^qeot to pre-ebaption, conveyed by one 
transfer and when there are rival suits, Court should 
determine which should succeed, and if more than one 
suit succeed, what extent of the property transferred 
is to be decreed in such suit. (1884) 6 All 455 (456). 

2. Pre-emption under Mahomedan law. — [1] 
Under Mahomedan law the.rule is thatnf a sharer alienates 
his interest to a cosharer and a stranger, the purchas- 
ing sharer by joining an outsider in the purchase for- 
feits his rights as a sharer and another cosharer has 
a right of pre-emption. (1888) 15 Cal 224 (226). 

[2] Under the doctrine of the Mahomedan law 
of pre-emption, if a plaintiff having a right to pre-empt 
joins with himself in a suit for pre-emption a stranger 
who has no such right, be forfeits his right to pre-empt. 
(1883) 5 Ail 197 (200, 201). e i:' f 


Mad. 449 at page 463, we have thought it right to 
make it clear that title vests without an instrument of 
transfer. To require a transfer now might throw a cloud 
over numberless titles which rest on the assumption 
sanctioned by long practice that no instrument of 
transfer was necessary,*’ — S. 0, R. 

3. ^hall specify a day before which purchase- 
money shall be paid, — [1] Date of payment of pre- 
emption money must be specified in the decree. (Vol 13) 
1926 All 158 (158). 

[2] Pre-emption decree is one for possession — Pre- 
emptor should pay inoumbranoos paid by vendee — 
(Vol 11) 1924 Oudh 1 (1, 6). 

4. Extension of time — [1] Order 20, R. 14 is 
precise. The Court should state in the decree that if the 
pre emptive price is not paid on or before the day fixed 
the suit shall stand dismissed with costs. (1896) 18 
All 223 (226) (8 B). 

[2] When a decree is passed by a Court that the 
plaintifi should deposit the sum within a specified time, 
the Court has no power to extend the time for payment 
after the time mentioned in the decree has elapsed# 
(1891) 13 All 400 (403) (Vol 11) 1924 Lah 359 (369)# 
(Failure to deposit even costs in time cannot bo excus- 
ed.) * (Vol 26) 1939 Nag 107 (109) * (Vol 21) 1934 
Oudh 17 (17, 18) : 9 Luck 215 © (1913) 16 Oudh Oas 5 
(6) © (1910) 13 Oudh Oas 28 (80, 31). 

[But see (Vol 3) 1916 Pat 268 (269):1 Pat h lour 92 J 

[3] Pre-emption— Pre-emptor prevented from deposi- 
ting money witnin time by reason of last day of period 
allowed to him being holiday— Deposit on next opening 
day of Court is sufficient. (Vol 18) 1931 I«,h 388 (389)* 
(Vol 11) 1924 All 218 (219):46 All 228 (FB). (Overruling 
(Vol 9) 1922 AU 278 and (Vol 5} 1918 All 18:41 All 47.) 
*(1881) 3 All 850 (851) * (Vol 18} 1931 Lah 386 (387): 

[4] The preferring of an appeal from a pre-emption 
decree does not extend time for paying pre-emptive price 
in Court. (Vol 20) 1933 All 113 (114) * (Vol 26) 
1939 Nag 107 (109). (Mere fact that tho plaintiff 
files an appeal and executes a security bond does not 
extend time.) 

[5] In a pre-emption suit the appellate Court can on 
an application made within time fixed for payment of 
pre-emption money extend time fixed by trial Court for 
making deposit of purchase money. (Vol 27) 1940 Nag 
202 (202, 203) : ILR (1940) Nag 157*(Vol 10) 1923 AU 
516 (617) : 45 AU 466. (Time expiring in va<3ation^ 
Deposit was allowed to be made on reopening day,)* 
(1878-80) 2 AU 744 (746)*C1896) 18 AU 223 (226) (SB), 
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[0] Plaintiff in pre-emption suit does not lose his 
right of pre-emption for failure to make deposit within 
time allowed by decree so long as he has a right to 
question the correotness of the aniount made payable by 
the trial Court by means of an appeal against it. 
(Vol 19) 1932 Oudh 63 (66) : 7 Luck 350. 

[7} Decree in pre-emption suit — Omission to state 
the effect on plaintiff^s suit, of non-payment of purchase 
money within prescribed period — ^It was held that plain- 
tiff could enforce his decree for pre-emption, only if pre- 
emptive price was deposited before the time given in 
the decree. (1892) 34 All 529 (631). 

[8] In an appeal by the vendee, the pre-emptor was 
directed by the Appellate Court to pay into Court an 
extra sum within the time fixed by the original Court. 
The pre-emptor had twelve days after the date of this 
order within which the amount could he paid into Court, 
hut he failed — Ileldf that the decree became final and 
that bis suit must be dismissed. (Vol 5) 1918 Lab 3 65 
(166). 

5. Plaintiff^s title when accrues. — [1] Pre- 
emptor depositing amount in Court becomes entitled to 
land from date oi such payment. (Vol 20) 1933 Lah 791 
(791, 792) ® (Vol 16) 1929 All 237 (238). (Begiatration 
is not necessary.) (Vol 29) 1942 Lah 243 (249) 
® (Vol 17) 1930 Lah 273 (276, 277) : 11 Lah 128 (F B). 
(1908 Pun Bo Ko. 25, overruled.) ^ (Vol 12) 1925 Lah 
202 (203) : 5 Lah 466, 

[2] Decree of claim of pre-emption — Court should 

direct that on payment of purchase money, possession 
of property must be give» by defendanWI^ is 

in possession of mortgagees, pre-emptor titimiy pre-* 
©mpts equity of redemption — On payment of money, he 
need not execute decree for possession. (Vol 22) 1935 
Lah 523 (525) : 16 Lah 1065. 

[3] Pre-emption decree for possession silent as to 
Standing crops — The decree-holder is entitled to them 
on paying money into Court. (Vol 10) 1923 Nag 327 
(329). 

[4] Pre-empUott— Possession with mortgagee— Depo- 
sit of price in Court will give complete title to pre- 
emptor — Not taking out execution for possession will 
not bar his rights. (Vol 10) 1123 All 507 (508) : 45 
All 482. 

6. Payment into Court. — [1] Pre-emption decree 
directing plaintiff to deposit money within certain period 
—Payment out of Court certified by vendee is enough, 
(Vol 8) 1921 All 159 (160). 

[2] Failure to deposit money by mistake— Judgment- 
debtor can claim restitution of possession. (Vol 10) 1923 
Lah 250 (251). 

[3] A pro-omx>tor who has not deposited the full 
amount by mistake within time, will not be allowed to 
make up the deficiency, and the vendee may compel the 
pre-omptor to give up possession of the property if it 
Itad been taken possession of, by the latter in execution 
of his decree. Section 151» Civil P. 0., is not applicable 
to such a case, (1913) 1913 Pun L E No. 141, p, 485 
(487). 

[4] Pre-emption — Decree for — Pull amount not 
deposited — Suit stands dismissed. (Vol 11) 1924 Lah 
384 (384). 

' " [5] Pre-emption — Decree eondiiional on payment 
into Court of pre-emption money — Amount raised by 
mortgage of decreed property-i-There is sufficient com- 
phanoo with terms of decree. (Vol 4) 1917 All 156 
1.57). 

Under 0. 20, B. 14 the pre-emptor cannot enfow 
M dfsofrec without depositing not only the purchase 


money but also the costs (if any) decreed against him. 
(1884) 6 All 051 (053). 

[7] No direction in decree to plaintiffs to pay costs — 
Costs awarded to defendant by separate order — Defen- 
dant cannot claim payment of costs \Vithin time allotted 
by decree. (Vol 11) 1924 Oudh 104 (105) : 26 Ondh Cas 
345. 

[8] Decree in pre-emption suit — Decree fixing price 
to be paid, and allowing costs to be deduotjed— Payment 
of decree amount after deducting costs — Appellate Court 
raising the price to be paid and reversing order as to 
costs — Payment of difference without costs previously 
I'ecovered, is sufficient compliance with the appellate 
decree. (1910) 1910 Pun L E No. 133, p. 366 (368) : 
1910 Pun Eg No 56. 

[9] A compromise decree having been given in a xn’e- 
emptiou suit requiring the plaintiff to hand over to the 
defendant certain land within a certain period, held 
that the decree could not, in the first place, be a decree 
in a pre-emption suit under B. 14, 0. 20 and that the 
plaintiff’s action in ceasing to cultivate the land before 
the expiration of the prescribed period with a view to 
giving possession to the defendant is a sufficient com- 
pliance with the decree, even if it was a decree in a 
pre-emption suit. (Vol 4) 1917 Lah 400 (401), 

[10] Conditional pre-emption decree— Deposit by one 
co-plaintiff whose claim was dismissed, on behalf of both 
— IT eld successful plaintiff was rightly given credit for 
that amount. (Vol 4) 1917 Lah 121 (122). 

7. Tender of money ifsufficient.— -[1] Money though 
tendered on the last day fixed was not deposited on that 
day but on the next reopening day as there were two holi- 
days intervening^ thijough a mistake of the Court or its 
officers— that thn tender ivithm the specified time 
should bo deemed as a due compliance with the terms 
of the decree and the pre-emptor is entitled to executfO 
it. (Vol 3) 1916 Lah 77 (77, 78). (Following 1880 Pun 
Be No. 31.) 

[2] Where an application for payment of pre-emption 
money was made on the last day and the Court permit- 
ted the money to be accepted, but the money could not 
be deposited until after the expiry of the period fixed 
owing to the laxity of Court— HeZd, that the deposit of 
money was good, as the party could not be prejudiced 
by an error of the Court. (Vol 2) 1915 Oudh 171 (172). 

[3] Pre-emption — Decree — Tender of pre-emption 
money made in lime hut money not actually deposited, 
officer of Court being too busy — Tender is sufficient, 
(Vol 18) 1931 Lah 388 (389). 

8. Right to rents and profits. — [1] Under a pre- 
emption decree the right to possession of the property 
and the consequential right to mesne profits accrue to 
the pre-emptor only from the date when he pays the 
amount of purchase price finally declared by the Court 
— ^Ti]l then the original purchaser retains possession and 
is entitled to the rents and profits. (Vol 3) 1916 PC 179 
(181) : 44 Cal 675 : 44 Ind App 80 (PC). 

[2] Agra Pre-emption Act (11 of 1922), B. 24— -Vendee 
is entitled to rents and profits for period between sale and 
deposit of pro-emplion money by pre-emptor. (Vol 31) 
1944 All 255 (256) : I L B (1944) All 499, 

9. Set-off of costs against purchase mqney >[}] 

The rule makes no provision to meet cases where costs, 
instead of being awarded against the pre-emptor, are 
awarded in his favour by the decree. The rule does not 
authorize the pn^^i-emptor dccrce-holdcr , in depositing 
the x>urchasc money to set off the amount due to him 
from the judgment-debtor for the costs. But under the 
doctrine^ of equitable set-off he is entitled to deduct the 
costs while depositing the purchase money. (1884) 6 

1M. A*?— nam 
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15 . Where a suit is for the dissolution of a partnership, or the taking of partnership accounts; 

Decree in suit for dissoUction the Court, before passing a final decree, may pass a preliminary 
of partnership* decree declaring the proportionate shares of the parties, fixing the 

day on which the partnership shall stand dissolved or be deemed to have been dissolved, and 
directing such accounts to be taken, and other acts to be done, as it thinks fit» 

[1882~S. 215; 1877— S. 215.] 


O. 20 R. 14 (contd.) 

All 851 (363)'$<{Vol 20) 1933 All 113 (114)3«(Vol-9) 1922 
Lah 142 (143) : 2 Lab 294. 

[2] Decree in pre-emption suit not directing plaintiff 
to deposit defendant’s costs — Plaintiff depositing pre- 
emption money within period fixed by Court after 
deducting costs awarded to Mm but without giving 
credit for defendant’s costs — Plaintiff having complied 
with terms of decree is entitled to pre-emption — His 
right is not lost by his failure to give credit for defen- 
dant’s costs. (Vol 26) 1939 All 228 (230) : I L B (1939) 
All 261. (Reversing (Vol 24) 1937 All 756.) 

9a. Rival pre-emptors [1] (Per Sulaiman, J .) — 

Joint decree does not pass title to all joint decree-holders 
even if one pays amount — Rights of decree-holders will 
have to be determined in ease dispute arises— (B 02 /S, 
contra), (Vol 16) 1929 All 953 {954, 966) : 51 All 99B. 

10. Appeal. — [1] A plaintiff who has obtained a 
decree for pre-emption conditional on his paying a cer- 
tain sum within a certain period, could after the period 
has expired, appeal against such decree, alleging that 
the decree does not contain a condition of the contract 
of which their right to pre-empt arose. (1894) 16 All 
126 (128). 

[2] Order refusing to extend time in pre-emption 
decree is not appealable. (Vol 7) 1920 Lah 88 (89). 

[3] An order passed on an application for payment of 
the pre-emption money in compliance with a decree 
under 0. 20, R. 14 is not appealable under S. 47 as it is 
not an order relating to execution, discharge or satis- 
faction. (1882) 4 All 420 (422). 

[See (Vol 16) 1929 All 953 (954) ; 51 All 998. (Depo- 
sit of the pre-emption money within time fixed by the 
Court is neither proceeding in execution of decree nor 
step^in-aid of it.)] 

[4] A decree in a pre-emption suit, with a condition 
that unless the purchase money is paid within time 
fixed therefor the suit shall stand dismissed, is a com- 
plete decree and a subsequent order dismissing the suit 
is not a decree against which an appeal can be preferred. 
(Vol .7) 1920 Oudh 26 (26, 27) ; 23 Oudh Cas 254. 
(Dissenting from (Voll) 1914 Oudh 147: 17 Oudh 
Cas 14.) 

ORDER 20, RULE 15 — SYNOPSIS. 

1. Scope. 

2. Accounts. 

1. Scope, — [1] Court has discretion to pass a 
preliminary decree, but a preliminary decree ought not 
to be passed for determining points already agreed upon 
by the parties. (Vol 1) 1914 Oudh 399 (404) : 17 Oudh 
Cas 193. 

[2] Preliminary decree directing taking of partner- 
ship account is one for payment of money. (Vol 16) 
1929 Mad 641 (643) : 62 Mad 563 (F B). 

[3] A firm is incapable of becoming, as a firm, a 

partner in another firm, but once a declaration of 
partners has been made under O. 30, R. 2 "a suit for 
dissolution can proceed though the plaintiffe had in the 
first instance described themselves as a firm. {Vol 23) 
1986 Lah 78 (79). ' ' 


[4] Fixing date of dissolution of partnership is 
matter of judicial and not arbitrary discretion — Ordi- 
narily date of notice if any or of plaint should be the date 
and not the date of judgment. (Vol 5) 1918 Mad 264 
(264). 

[5] Preliminary decree for partition — Directions 
given to official commissioner are not decree and hence 
not appealable. (Vol 15) 1928 Sind 100 (101) : 23 Sind 
L R 87. 

[6] Appointment of Official Receiver, if likely to pre- 
judice the business, should not be made. (Vol 14) 1927 
Rang 139 (139) : 5 Rang 99. 

[7] Suit for dissolution of partnership and accounts 
— ^Court after passing preliminary decree but before 
final decree ordering commissioner to credit plaintiff 
with certain sum — Order is not supplementary pirClimi- 
najry decree but interlocutory order. (Vol 27) 1940 Pat 
204 (208) : 19 Pat 1. 

[8] Direction in final ^^cree leaving distribution of 
assets unffi^osed of is in essence preliminary decree 
and decree is partly final and partly preliminary — Civil 
P. 0., S. 2 (2). (Vol 17) 1930 Mad 528 (530, 531) : 53 
Mad 378. 

[9] Proceedings between preliminary decree and final 
decree are continuation of sait for carrying oat direc- 
tions in the preliminary decree. (Vol 17) 1930 Mad 528 
(533) ; 53 Mad 378. 

2. Accounts. — [1] After passing the preliminary 
decree in a suit for dissolution of partnership and 
accounts, Court has jurisdiction to order that account 
should be taken on a certain basis because such order 
is about the mode of taking account. (Vol 27) 1940 Pat 
204 (209) ; 19 Pat 1. 

[2] Personal representative of deceased partner is 
bound to give account of what has been received on 
behalf of partnership — Liability extends to assets 
received. (Vol 6) 1918 All 288 (289) : 40 AH 446. 

[3] For the purpose of working out a partnership 
decree each party to the action is bound to produce end 
discover all documents in his possession relating to the 
partnership. Accounts taken by a Commissioner ap- 
pointed for that purpose, without production or discovery 
of partnership books and documents are not properly 
taken. (Vol 1) 1914 P C 33 (33) (P C). 

[4] In a suit for dissolution of a partnership and for 
accounts, sufficient time should be given to the parfies 
to produce accounts. A final decree should be parsed on 
evidence by the Court. It will not do to pass an ex parte 
final decree on the mere statemente of the plaintiffs. 
(Vol 6) 1918 Lah 166 (168, 169). 

[6] A commissioner taking aeooun'ts has no power to 
decide questions relating to the terms of the partnerahi;^, 
its duration or the shares of the partners. (Vol 24) 1987 
Bom 81 (89), 

[6] It is no doubt desirable that the Court passing a 
preliminary decree for taking of accounts should 4o^de 
who is to be the accounting party. But it is oj^n to 
the Court to give mstructions at any time to facilitate 
and regularise the taking of accounts. (Vol 23) 1936 
Laii78(80). \ , 
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16. In a suit for an account of pecuniary transactions between a principal and an agent, and 
Decree in suit for account in any other suit not hereinbefore provided for, where it is necessary, 

between principal and agenU in order to ascertain the amount of money due to or from any party, 
that an account should be taken, the Court shall, before passing its final decree, pass a preliminary 
decree directing such accounts to be taken as it thinks fit. 

[1882— S. 215A.] 

17, The Court may either by the decree directing an account to be taken or by any subsequent 
Special directions order give special directions with regard to the mode in which the account is 

as to accounts. to be taken or vouched and in particular may direct that in taking the account 
the books of account in which the accounts in question have been kept shall be taken as pHma 

ORDER 20 RULE 16 — SYNOPSIS. [6] Suit for accounts — Judge finding that account 


1. Scope of the rule. 

2. “Shall .... pass a preliminary decree.*^ 

1. Scope of the rule. — [1] Rule 16 is not restricted 
to suit for account between principal and agent but it is 
wider. (Vol 8) 1921 Sind 42 (43) ; 15 Sind L E 16. 

[2] Suit for dissolution of partnership — Rendition of 
accounts can he directed only where that relief alone 
would enable claimant to satisfactorily assert his legal 
right. (Vol 6) 1919 Lah 217 (218). 

[3] Buie 16 does not only apply to a suit for an ac- 
count be tween*principal and agent, but words used in the 
rule are wide and apply to all oases where Court, instead 
of settling account itself considers it necessary to stay 
its hand in order to ascertain amount of money due to 
or from any party by having an account taken before a 
commissioner. (Vol 24) 1937 All 276 (278)® (Vol 4) 
1917 All 431 (431). 

[4] Purpose of preliminary decree is merely to ascer- 
tain whether defendant is liable to account to plaintiff. 
Objection to particular item should be taken when ques- 
tion as to accounts is tried. (Vol 13) 1926 Nag 303 
(396). 

[5] Preliminary judgment need not be detailed and 
exhaustive. (Vol 18) 1931 Cal 358 (369). 

[6] Agreement by A to collect dues of C and pay to 
B — Suit by A for rendition of accounts is not incom- 
petent. (Vol 16) 1929 Lah 182 (184). 

2. “Shall . . . pass a preliminary decree.*’ — [1] 
Relationship between plaintiff and defendant established 
which makes the latter accountable to the former. Court 
should pass preliminary decree directing an account to 
be taken of the transactions between parties. (1887) 14 
Cal 147 (164)* (1906) 27 All 374 (377)* (1881) 7 Cal 
664 (666). 

[2] Defendant must be liable to account— Mere con- 
venience cannot make party liable to account. (Vol 16) 
1929 Cal 418 (421). 

^ [3]^ It is not necessary to pass a preliminary decree 
directing accounts to be taken in every suit for ac- 
counts. It is only where it is necessary in order to 
iwsciertain the amount of money due to or from any 
parties, that an account should be taken that the Court 
shall before passing the final decree, pass a preliminary 
decree directing such account to bo taken as it thinks 
fit. (Vol 3) 1916 Cal 244 (246) * (Vol 17) 1930 Mad 721 
(722) ; 63 Mad 476. 

[4] Passing of preliminary decree is not necessary if 
facts are simple so as to afford ready decision. (Vol 27) 
1940 Nag 207 (208) ; I L R (1940) Nag 569. 

[6] 6uit tinder S. 92 for accounts — Decree passed 
after framing issues and taking evidence — Fact that 
preliminary decree under 0. 20, B. 16 was not passed 
does not make the decree illegal if nobody is prejudiced 
by the procedure, (Vol 16) 1928 Nag 299 (BOO). 


has to be rendered by defendant — Judge should pass 
preliminary decree under this rule with special direc- 
tions, if necessary. (1942) 1942 Nag Jj Jour 355 (363, 364} 
*{Vol 31) 1944 Nag 7 (14) ; ILR (1944) Nag 63. 

[7] The proceedings under a preliminary decree for 
accounts to obtain a final decree for money are proceed- 
ings in the suit and are not proceedings in execution. 
(Vol 24) 1937 P C 163 (164) : 64 Ind App 191 : 31 Sind 
L E 367 : I L R (1937) Lah 502 (P C) * (Vol 18) 1981 
Lah 268 (269). 

[8] Preliminary decree directing defendant to bear 
costs — Ordinarily the decree for costs is not made till 
the stage of final decree. But as the amount of costs is 
specified in the body of the preliminary decree itself, 
actual assessment of costs need not be postponed till the 
stage of final decree. (Vol 21) 1934 Pat 146 (147). 

- [9] Judgment-debtor can discharge liability to 
render accounts by showing that he has paid or account- 
ed for money that have 6ome into his hands, and for 
which ho is accountable, and plaintiff may show that 
defendant has not complied with terms of decree, (1871) 
15 Suth W R 260 (260, 261). 

[10] Once the rights and liabilities are fixed in pre- 
liminary decree, they cannot be varied by the Judge in 
proceedings taken thereafter. (Vol 31) 1944 Sind 73 (77); 
I L B (1943) Ear 429. 

[11] Accounts — Suit for — Question as to which of 
defendants is accounting party should be decided at 
time of passing preliminary decree. (Vol 20) 1933 Lah 
891 (891). 

[12] Commissioner to determine the quantum and 
not the factum of liability of an agent which is for the 
determination of the Court only. (Vol 12) Cal 1069 
(1072) ; 52 Cal 766 * (Vol 16) 1929 Cal 418 (422). 

[13] If a partner has books of account in his posses- 
sion and will not produce them, an account may never- 
theless be arrived at, by presuming everything against 
him. The principle applies in a case where accounts 
are to be taken between a financier who keeps accounts 
and his debtor-contractor, (Vol 31) 1944 Sind 73 (77) ; 
ILR (1943) Ear 429. 

[14] All accounts of agent in principaPs possession — 
Machinery of Court to examine the accounts cannot be 
employed. (Vol 16) 1929 Cal 418 (421). 

Order 20 Rule 17 — Note 1 

[1] In a suit for accounts, it is a better practice for 
the Court to express its directions specifically in the 
decree rather than to insert a general reference to its 
judgment [in the .decree. (Vol 23) 1936 P 0 325 (329) 
(P C). 

[2] Directions by the Court under 0. 20, R. 17 with 
regard to the mode in which the account is to be taken 
or vouched will not, at least in redemption suits, amount 
to preliminary decrees. (Vol 21) 1934 Pat 97 (99). 
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facie eviienee of the truth of the matters therein contained with liberty to the parties interested to 
take such objection thereto as they may be advised. 

CR. S. C., O. 83, E. 3.] 


Decree in suit for partition of 
property or separate possession 
of a share therein. 


18. Whore the Court passes a decree for the partition of 
property or for the separate possession of a share therein, then, _ 


(1) if and in so far as the decree relates to an estate assessed to the payment of revenue to 
the Government, the decree shall declare the rights of several parties interested in the property 
but shall direct such partition or separation to be made by the Collector, or any gazetted subordi* 
nate of the Collector deputed by him in this behalf, in accordance with such declaration and with 
the provisions of section 54 ; 


(2) if and in so far as such decree relates to any other immoveable property or to moveable 
property, the Court may, if the partition or separation cannot be conveniently made without farther 
inquiry, pass a preliminary decree declaring the rights of the several i)arties interested in the 
property and giving such further directions as may be required. 


ORDER 20 RULE 18 — SYNOPSIS. 

1. Scope. 

2. Preliminary decree. 

3. Pinal decree. 


1. Scope — [1] This rule governs suit for partition 
of joint family property consisting of land assessed to 
revenue. (Vol 6) 1919 All 140 (142) : 41 Ali 207. 

[2] In eases of partition of properties assessed to land 
revenue, the Court cannot pass a final decree but ofily a 
decree declaring the shares of the parties and directing 
the Bevenue Courts to give effect to its decree. (Vol 1) 
1914 Oudh 332 (333). 

[3] Decree not containing directions as required under 
0. 20, E. 18 (l)-^Deeree not corrected— Plaintiff cannot 
,ask Court to transfer proceedings to Collector. (Vol 22) 
1935 Sind 192 (192). 


[4] Order decreeing partition of property assessed to 
Government revenue and referring it to Collector to 
carry out partition— Subsequent application by parties 
to send decree and papers to Collector is not in execu- 
tion. (Vol 26) 1939 Bom 454 (455). 

[5] Order 20, E. 18 , contemplates judicial and hot 
mere esc •garie declaration in absence of interested parties 
and therefore Court must see that all persons. interested 
in partition are before it. (Vol 27) 1940 All 399 (400, 
401). (Necessary parties not impleaded— Appellate Court 
should remand case for addition of necessary parties.) 


[6] Suit for partition of undivided share in revenue- 
paying and other property — Preliminary decree decree- 
ing suit for possession of plaintiff’s share in certain 
properties— Form of decree held not proper — Decree 
held should have provided for further action by revenue 
authorities in respect of revenue-paying property and 
further directions in respect of other property. (Vol 281 
1941 Oudh 383 (385) ; 16 Luck 765. 

[7] Plaintiff’s share specified but undivided Beoei- 

yercanbe appointed of entire' property until partition 
by Collector. (Vol 29) 1942 Sind 60 (62) ; I L B (1941) 
Ear 563. ^ 


[8] The partition'of the estate is to be effected by the 
Counter or by his subordinate in accordance with the 
provisions of S. 54 read with 0. 20 E. 18 If 
the Collector is unable or declines to effect the partition 
by rnetes^and^joundsonthat footing, then and then only 
mU the Court appoint a Commissioner to partition the 
same by m^tes and bounds. (Vol 27) 1940 Cal 33 (89). 

“ P*eli“iua*y flastee for 
partition of moveables, it must detennine whether thev 
etist,.if,so^ ID whose possession, what their value is, and 


whether the jewels on the persons of the ladies of the 
family should be divided. (Vol 6) 1919 Oudh 208 (210). 

[10] A preliminary decree for partition afiects the 
severance of the members of a joint Hindu famUy and 
if a plaintin in a partition suit dies issaeless, alter the 
passing of a preliminary decree, his proper .legal repre- 
sentative IS his widow. (Vol 2) 1915 Mad 1066 (1065). 

[11] Courts can have regard to awawtedodtHting subse- 
quent to datftot instttntiOD <« suit to settle rights be- 
tween parties completely. (Vol 20) 1933 Sind 371 (874): 

97 Siwfl T. T?. rill ' ' 


[12j Decree for partition of revenue paying lands— 
Api)lication to send papers to Collector is not governed 

oS'if » »U9« B,„ 


Decree is final regarding former— Interim injunction as 
to It cannot be passed by Court. (Vol 12) 1925 Lah 357 
(35/). 


— uccreo loc joint 

possession cannot be construed as a preliminary decree 
for partition. (Vol 16) 1929 Oudh 117 (119). ^ 

[2] Preliminary decree must not deal with matters 
proper for final decree. (Vol 12) 1925 Pat 483 (438). 

[8] The Court has no jurisdioilon to dismiaq the suit 
after a preliminary dwree has been passed in a partition 
suit merely because there has been in p^iS 

S iS & 

♦n a preli^nary deotee, it is open to any potty 

to a suit, to whose interest it is that furSier proee^m 

to orfltoaw sopplenaentary proceedings; but 

B o 198 (198) : 61 Ind App 821 : 4 Pat 61 (PC). 

decree in a partition salt 
up either intmtionally or in^vertcntly (^t^ to 
direct an Mqmiy into mesne profits, the 
cannot award n^e profits or direct an mmnbey 
mg the^e— The words. “further direoiB^" in a 20, 

inqiltty into mesn^ 
Qob decree. (VoJ 6) 1919 Mtd 
^98^(999, 1000):42 Mad 296«i(1931) 1981 Mad W N 846 

- 1*33 *1 final decree for megnb profits 

to a ^rtition suit although there has baiMt no preB- 
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19. (l) Whew the defendant has been allowed a setoff against the claim of the plaintiff, 
Decree when eet-off is the decree shall state what amount is due to the plaintiff and what amount 
aimoed. is due to the defendant, and shall be for the reeoveiy of any sum which 

appears to he due to either party. 

(2) Any decree passed in a suit in which a set-off is claimed shall be subject to the same 
A^eal from decree pi'ovisions in respect of appeal to which it would loave been subject if no 
relating to set-off, set-off had been claimed. 

(8) The provisions of this rule shall apply whether the set-off is admissible under rule 6 of 
Order VIII or otherwise. 

[1882— a. 216 ; 1877_S, 210 ; 18.79— S. 195.] 

Objects and Reasons. 

‘'The Committee have introduced an amendment to ing to set-off should lie to the Courts to which appeals 
give effect to the view that appeals from decrees relat- in respect of the original claim would lie.’^ — S. 0. B. 

PROVINCIAL AMENDMENT 

ALLAHABAD 

In sub-rule (1), mhshtut& a comma for the full stop at the end, and add the following : 

“but no decree shall he passed against the plaintiff unless the claim to set-off was within limitation on tlie 
date on which the written statement was presentee!^* 


O. 20 R, 18 (emtd,) 

minary decree in respect of such profits- (Tol 26) 19S9 
Mad 81 (89, 00). 

[8] Preliminary decree silent as to interest— Intel cst 
vm he awarded in a proper case. (Vol 12) 1925 Bom i06 
(409) : 49 Bom 982. 

[9] IWiminary decree for partition arid fot deter- 
mination of mesne profits does not terminate action. 
{Vol 20} 1983 Sind 371 (374) : 27 Sind L B 411. 

[10] Prelimmary decree passed — Death of one of 
defendants — Suit does not abate against heirs of deceased 
— Proper order is to adjourn suit sine die. (Vol 32) 1945 
Pat 380 {383, 385) ; 24 Pat 314. 

3. Final decree. — [1] A iiroliminary decree for 
partition passed under this rule cannot be made effective 
without a final decree. (Vol 22) 1935 P C 12 (13) (P C). 

[2] Preliminary decree for partition passed by High 
Court — Case remitted to District Court — Proceedings 
for final decree are proceedings in suit — District Judge 
baa seisin of proceedings— Parties are entitled to shares 
a? on date of final decree. (Vol 8) 1921 Pat 296 (297), 

[3] In working out preliminary decree for partition 
the Court may, instead of making an actual division 
of all the property, give one coparcener a charge over 
the share of another for any difference in favour of the 
former. Such charge hinds alienees pendente Ute. 
(Vol 17) 1950 Mad 988 (990). 

[4] Where the parties have by means of an execution 
petition treated a preliminary decree as a final decree, 
it is not open to either of them to object that it is only 
a preliminary decree. (Vol 20) 1933 Mad 516 (517). 

[5] Pinal decree effected— Second suit for partition 
does not lie — Application for passing final decree is not 
application in execution. (Vol 5) 1918 Mad 751 (754, 
7k). 

[6] Partition suit — Compromise decree — Properties 
allotted to each share specified — Decree is final — Bn- 
gros^to^nt on stamp — Ho time-limit is prescribed. 
(Vol 33) X945 Pat 482 (482, 483) ; 24 Pat 427. 

[7] There is no reason why in a partition suit, where 
the claim is for a certain share in a joint property a 
final decree should not he passed in the first instance if 
the share can be ascertained without difliculty in execu- 
tion. (1912) 1912 Pun L R Ho. 246, p. 773 (774). 


ORDER 20, RULE 19— SYNOPSIS 

1, Scope. 

2. Sub-rule (3). 

1. Scope.— [1] Ojxler 20, B. 19 applies where the de- 
fendant has been allowed to set off a demand against the 
'* elite wf ' the plaintiff. The rule does not apply where in 
determining defendant*a liability for mesne profits 
deductions for expenses of cultivation are made. (1876) 
25 Suth W R 275 (275). 

[2] Order 20, R. 19 prescribes the form of decree 
in a suit in which a set-off is allowed. Only one decree 
should be drawn up in a suit in which a set-off is 
claimed when all the matters in controversy between 
the parties had been decided. (Vol 4) 1017 Lah 261 
(265); 1917 Pun Be No. 62. 

[3] Defendant's claim under B. 6, 0. 8 must be 
treated as plaint. Decree under 0. 20, R. 19 (1) should 
be granted. (Vol 31) 1934 All 543 (545): 56 All 912. 

[4] Claim barred by limitation cannot be pleaded as 
set-off. (Vol 7) 1920 Mad 819 (821); 42 Mad 873. 

[5] A defendant in a suit to whom a smaller amount 
is due from the plaintiff as costs of the appeal is not 
entitled to execute his decree for costs against the plain- 
tiff where a larger amount decreed by the lower Court 
remains unpaid to the latter by the former. (Vol 5) 
1918 Cal 133 (134). 

[6] The question whether or not an attorney’s lien 
should be allowed to intercept a set-off between the par- 
ties is a matter of discretion. (Vol 19) 1932 Bom 619 
(622). 

2, Sub -rule (3). — [1] Equitable set-off in suit for 
accounts is governed not by 0.8, B. 6, but by O. 20, 
B. 19. (Vol 18) 1931 Oal 358 (359). 

[2] Suit for arrears of rent on basis of lease— Set-off 
arising under lease, though inadmissible under 0. 8, B. 6, 
can be claimed. (Vol 23) 1936 Ail 522 (533). . 

[3] Set-off may be purely defensive or may be by 
way of counter-claim— In case of defensive set-off, set-off 
claimed must be recoverable at date of plaintiff’s suit — 
In case of counter-claim sum claimed by defendant must 
be legally recoverable when he files written statement 
claiming set-off— In ilian Courts make distinction between 
defensive set-off and counter-claim. (Vol 23) 1986 Cal 
277 (278, 279). 
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Certified copies of judgment 20. Certified copies of the judgroent and decree shall be famished 
and decree to he furnisJied. to the parties on application to the Court, and at their .expense. 

[1882 — S. 217; 1877 — S. 217; 1859 — S. 198.] 

PROVINCIAL AMENDMENT 

Rule 21 — ALLAHABAD 

Add the following : 

“21. (1) Every decree and order as defined in Section 2 other than a decree or order of a Court of Snjall 
Causes or of a Court in the exercise of the jurisdiction of a Court of Small Causes, shall be drawn up in the Court 
vernacular, or in English, if the Court so orders. As soon as such decree or order has been drawn up, and before 
it is signed, the Munsarim shall cause a notice to be posted on the notice board stating that the decree or order 
has been drawn up, and that any party or the pleader of any party may, within six working days from the date 
of such notice, peruse the draft decree or order and may sign it, or may file with the Munsarim an objection to it 
on the ground that there is in the judgment a verbal error or some accidental defect not affecting a material part 
of the case, or that such decree or order is at variance with the judgment or contains some clerical or arithmetical 
error. Such objection shall state clearly, what is the error, defect, or variance alleged, and shall be signed and 
dated by the person making it. [ As amended on 1-11-1941.] 

(2) If any such objection be filed on or before the date specified in the notice, the Munsarim shall enter the 
case in the earliest weekly list practicable, and shall, on the date fixed, put up the objection together with the 
record before the Judge who pronounced the judgment, or, if such Judge has ceased to be the Judge of the Court, 
before the Judge then presiding. 

(3) If no objection has been filed on or before the date specified in the notice, or if an objection has been 
filed and disallowed, the Munsarim shall date the decree as of the day on which the judgment was pronounced and 
shall lay it before the Judge for signature in accordance with the provisions of Buies 7 and 8. 

(4) If an objection has been duly filed and has been allowed, the correction or alteration directed by the 
Judge shall be made. Every such correction or alteration in the judgment shall be made by the Jud^ in his own 
handwriting. A decree amended in accordance with the correction or alteration direct^ by the Judge shall be 
drawn up, and the Mnsarim shall date the decree as of the day on which the judgment was pronounced and shall 
lay it before the Judge for signature in accordance with the provisions of Kules 7 and 8, 

(5) When the Judge signs the decree, he shall make an autograph note stating tlio^ate on which the decree 
was signed.” 


Order 20 Rule 20 — Note 1 
[1] Proceedings arising out of an application to obtain 
a copy must be deemed to bo pending before the Court 


which decided the case — Application to an official for a 
copy must be deemed to have been made to the Court. 
(?ol 15) 1928 Lah 759 (761) t 29 Ori h Jour 1028. 
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Overlookmg of Precedents leads to 
Erroneous Oecislons 

“Igiioi*anoe of tha Jndgo is the misfortane of the innocent.” Latin Maxim, 

(1943) 30 A. I. R. 1943 Privy Council 189 (191). — In an appeal from Allaha. 
bad the question for decision involved was as to the inherent power of the Court to grant 
restitution to the sticoessful defendant. Their Lordships observed : “The decision of the 

Board in 46 I. A. 228 was not cited in either of the Courts in India The application 

now before the Board invoked the powers of the learned Subordinate Judge to 

assess the sum due by way of restitution .... by the method laid down in 46 I. A. 228 
.... Por this purpose the case must go back to the Court of the Subordinate Judge. . . .” 

(1922) 9 A. I. R. 1922 Privy Council 11 (13) == 43 All. 469 (475) 
(PC). — Section 80, T.P. Act, 1882, ended after providing for the decree “and thereafter 
the defendants’ right to redeem and the seemuty shall both be extinguished.” These words 
do not occur in either the foreclosure section of the Act of 1882 or the corresponding rule 
of O. 84, Civil P. 0. 

" The difficulty which had arisen as to these words in several cases, e.g,, V anmika- 
Unga v. Ohidamhara, (1905) I. li. R. 29 Mad. 37 _ — which case, it may be mentioned, 
does not seem to have been brought to the notice of the Board in Ss t JSdfn's ocise, 
(1918) 48 r. A. 130 — therefore no longer arises.” 

(1948) 3S A. I. R. 1948 Nagpur 382 (384) <DB). — “The decree fof the 
District Judge] was set aside and the decree of the ti’ial Court was restored by Gruer J. 
in Second ^ppiGal No. 108 of 1938 on 7-11-1940. It is against this decree that the present 
appeal has been fled .... If (he above decision fnamely, 1939 Bang. I/. B, S68] had been 
placed before Gruer J he would not have reached the conclusion he did.” 

(1947) 34 A. I. R. 1947 Bom bay 430 (431) Per Kania J. — “My attention 

has been drawn to two judgments in this connecti on . One is mv o wn jikJgment in (IDdS) 
45 Bom. Ti. R 400 .... At that time my attention was not drawn^tn tho judgment of the 
Appeal Court in (1938) 40 Bom. L. B. 676.” 

(1947) 34 A. I. R. 1947 Madras 405 (407) (DB). — “We now come to the first 
case referred to in the order of reference, namely, 1943-2 M. B. J. 180. There Horwill J. 
held that the right of a legal representative was merely to file a fresh application to sue 
in fm-ma pam'peris or institute a separate suit. No reference was made in the judgment 
to the decision in (3935) 68 Mad. 169 .... . This decision is not only in conflict with the 
judgments in (1928) 61 Mad. 697 and (1936) 68 Mad. 169, but it ignores the fact. . • .” 

(1947) 34 A. I. R. 1947 Oudh 180 (190) (FB) Thomas C. J. — “The learned 

counsel for the plaintiffs respondents has strongly relied .... upon my decision in A.r.R. 

1936 Oudh 340 relying on 55 i. A. 189 wherein I held But now having regard to the 

argument advanced, and tho fact that my attention was not drawn to the decision of their 
Lordships of the Privy Council in (1876) 4 I A. 228, 1 entertain serious doubt as to the 
oorreotnoss of that decision. Nor was 4 l. A. 228 brought to the notice of Ashworth J. 
in (1926) 3 O. W. N. 321.” 

(1947) 34 A. I. R. 1947 Oudh 232 (233) (DB) “No doubt in 1940 o. w. N. 661 

a Bench of this Court entertained an application in revision against the order of a District 
Judge and sot aside that order hut the attention of the learned Judges does not seem 
to have been drown to the Full Bench decision to which we have referred [namely, a 
decision of five Judges reported in (1929) 4 Luck. 6891, nor was the point as to the 
maintainability of an application in revision considered.” 

(1945) 32 A. I. R. 1945 Lahore 260 (261) (FB). — Per Aehhru Bam J. 
(in the Order of Eoference) — “ Ho (i. e., Patanjali Sastri, J. in A. I. B. 1942 Mad. 13) 
does not, liowovcr, appear to have noticed one of the Division Bench judgments of his 
own Court reported in A. i. R. 1920 Mad. 177 which also dealt with the same subject and 
took just the opposite view from that taken by him.” 

(1945) 32 A. I. R. 1945 Madras 139 (141) (FB). — "The decisions in which 
the Contrary view has been expressed are: 46 Mad. 466, A. l. R. 1919 Mad. 220, A. l. R. 
1928 Mad. 440 and 1941-2 M. L. J. 764.” In the first of these oases “the Court did not, 
however, consider the case in 6 Mad. 141 .... In none of the other oases was any reason 
given for the view expressed and in no ease was 6 Mad. 141 mentioned or considered .... 
W? consider that 6 Mad. 141 should be followed.” 


4th Or. P. 0. (4 pp.) 
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(1949) 36 A. I. R. 1949 P. C. 156 (153). — Sir John Bo nimoiit — "There liavo 
been no cJoubt, decisions in some Higli Oouufcs in liiditi which lond snppot’b to the ^Iew 
upon which the Judges acted. The cases are collectcfl in Ecln. 4 of Ohilaloy and luio on 
the Code of Civil Procedure Vol T» page 1105.” 

(1949) 36 A. I R. 1949 A^ahabad 169 (ICO). --- Pe7^ Ilarhh Chir.dnt J. — 
** . . * it may be that the renson why no provision has been ma(Jo iu ths Code in respect 
of a minor defendant or a minor respondent p.iiaming iniijori^y during ponueney of 
the suit is, as pointed out by Chilaley and Eao in thoii’ CoinuienUny on the ijodc of Civil 
Procedure (ith (1044) F.du» O. 3?, 12, i>iote 2) that wlnle a plaiiititf on becoming a niaior 

can elect . , , notwithstanding his becoming a major.'’ 

(1949) 36 A. I. R. 1949 East Punjab 254 (256). — Per Mahajfon J . — Tmi 
the section (namely, T. P. Act, S. 92) is ’otinded on tlio doctrines o£ rcimbiu'KOuicmt is 
further supported by a niinibor of authorities tliau have Loon collected in Chitaley o liihst 
edition of the Transfer of Property Act at page 1423.” {Cited with aiiproval). 

(1949) 36 A. I. R. 1949 East Punjab 213 (214). — Per /Jhandari J. — “Tho 
law in regard to the execution of decrees has boon stated v/ith admirable clarity by toe 
learned author of Ohitaley’s Commentaries on the Code of Civil Proeodore. In Note Q to 
s. as, the learned author observes as follows : ‘An executing Oouirt cannot go ...... the 

deereci was a valid one.* Judged in the light of these principles, it seoms to mo thafe the 
deoreeiolder cannot ask for the 6xcciitiQij„,oP tbe ,tlQCi!aa..„etc**’ 

(1949) 36 A. I. R* 1949 East Punjab 2i3 (2i7), — IVr Bkundari J. ~ ‘'In 
Chitaley’s Commentary on the La’f of Liimihitiun, page 2i32 (of ist J'ldii. : now sco (11) ^2) 
2nd Udn., pa.go 2G19) it is eiearly stated that whoio a rlecrco-holdar a'oeovers iu execution 
money in excess of v^hat is due to him” etc. 

(1949) 36 A. I. R. 1949 East Punjab 67 (79, 80) (FB). — Per Maha$an J. — 
“Reference in this connection may be made to Dhvmi v. A.t.u. (iil) 

Nag. 55 and to cases cited at page 2171 of Ohilaloy’a GoJo of (Juminal Procednro, 2ad 
(1941) edition [now see 3rd (1Q4G) Edn. Note l of S. dOC], in the commentary under S. 401/ 

“The oases on this subject will bo found collectud in OhilalGylH 0>dc of Orimiual 
Procedure, latest edition, at p 4 ges 2032 to 2034 [now sue Orel (lOm) Kdn., S. tUK), NOie Hi. 
It is unnecessary to mention all of them.** (page 80) 

(1949) 36 A. I. R. 1949 Mad. 349 (352). ~ Per GoviuLUrajachari J. ^ "The 
view which I am inclined to take seems to he supported by the ruling oi the Isugpuc 
High Court cited in OhitaIey*s Gommeutarios on the Court-fees Act, icu edition, i^igo 
499.*’ (Now see 2nd (1049) Edn. Sch. II Art. 17 (vi) Koto l, pp. 511, 515). 

(1948) 35 A. L R. 1948 Allahabad 19 (24, 25) (FB ) — Per Jlafiliubfir Daifcd J . 
— “Oiroumstances requiring remand of a case can be iiiany and need r.ov bo cxiiauyfeivoiy 
imagined at a time. A good number of such ehcuiUBt inccs are nolt'd JOMior NoLn 20, 

O. il, B. 23, Civil P. 0., in Chitaley’s Civil P. 0. 4ih (XD4l) Edn 1 llnd that two 

other tiigh Courts, the Madras High Court and the Labore High Court, have givon veiy 
wide powers to the appellate Court to remand the suits. These amtUidiariUs aro given in 
Chitaley*s Code of Civil Procedure, 4th Kdn.’* 

(1947) 34 A. L R. 1947 Bombay 345 (350) (SB). — Per Son J. ™“Guita!ey in 
his Code of Criminal Procedure, 1941 edition, hu 3 pointed out at page 1201 that there is 
no specific provision enabling the Court to try the case whore iho accused pleadH 
and the Court does not accept the same and that in Jinghmd w4i\.*re the Court cloej?J'''hut 
think it expedient to act upon the accused's plea of guilty, the usual procedure is to^advi-e 
him to withdraw bis ploa of guilty and to plead not gvdlty. Ciiiialcy has farther pointed 
out that in this country the general trend of opinion is that the aecust-cl may be treated in 
such cases as if he had pleaded not guilty, and that the trial may bo proceeded with 
in the ordinary way and he has referred to several authorities in support of this view."* 
[View approved.] 
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(19‘15) 32 A. I. R. 1945 Calcutta 298 (299)* — “The view tiiat we are takia;^ oi 
3u6-r. (2), E. 1 of O. 40 finds suppoEt from ihe deoision of all the other H’gh Oouvts and 
efen from some earlier decisions of the Allahabad High Court itself. Those tlocisions are 
noted at the foot-note to para. 49 of Chiialey and Bao’s Commoniarles on the Code of 
Civil Procedure, Voi. 3, page 2924.” (Now see 4th Bdu., page 2968,) 

(1947) 34 A. I. R. 1947 Lahore 409 (409) — Pe7’ BJuindari I . — “In Chitaloy’s 
Commentary on S. 141, Civil P. 0. [4th (r944) Edn. Nole 2 p. ll7d], the learned author 
observes that piocoedings under the Guardians and Wards Act, 1890, have been held to ba 
original matters of the nature coiitam\)lated by this sootion." [This vioiW is approved.] 

■ (iS48) 35 A. I. R. 1948 Nagpur 210 (222) (DB) Per IIidaiju,tullah J 

-Tn ray opinion, the matter is to be determined on a true construction of S. 91 (a), T. P. 
Act. As pointed out in Ohitaley’s Transfer of Property Act, [‘ind (IQH) Edn,], p. 1.372, 

the two phrases in S. 91 (a) refer to difi'eroni stages The passage in Obitaley can 

bo quoted with advantage here : ‘The proijerly mortgaged is not the sani'e thing ...... 

after deducting the mortgagee interest.’ ” 

(1948) 35 A. I. R. i9'!8 Oudh 116 (125) (DB)., — Per Kaul J. — “As pointed 
out by Obilaley in his Comm''atary on S. 15J, Civil P. 0., (Kote 2) it has boon hold by the 
High Courts of Ailahal)ad, Calcutta, Lahore, Madras, Patna, Bangoon and the .Tudioial 
Commis'iioner’s Court of Oudh and Bind that there is no inherent power to set aside an 
- ex p<%rte decree, or restore a suit dismis-sed for default, except under the circumstaneris 
and conditions meutionsd in u. 0, B. 1.3 and E. 9 respectively. The same remarks would 
a-pply to reslor-Tition of appeals under o. 41, B. 19, Civil P. 0, I agree with the view thus 
stat ed.” 

~?l9^rer3yTV-T, T^. miff 450 (453) ( DB) Per MeredUh J. — “I wiU 

make two qiiotaUond from OluWoy 00x3. ..CTttfffTOT'yif Civil 

Procedure (5oile, 4th Edn., vol. HI, because tHose learne d cnmmontr. tQrs havev in my 
opinion, correctly summed up the position in language wbicli cannot be bettered. At 
page 3009, witli reference to o. 41, E. 4 tboy say : ‘There is a conflict ...... that the 

former view is corroci-’t ' Thon with regard to O. 41, B. 33, at page 31C5 they say: ‘'I’ha 

apiKiilate^ poaxir^u eserciso the words rospouclents or parties’. That is just the 

iwint which appeals to me.” 

(1947) 34 A. I. R. 1947 Allahabad 31 (32). — Yorhe J. — “The general impres- 
sion I derive from Art. 39, from the notes to Art. SO in Chiialoy’s Commentary ' 
Indian Limitation Act, vol. il [2nd (1942) Kdn.] and tho quotations from Salmo 

Torts which lie roproducos In the passage quoted from Salmond on Torts t 

to immovable proiierty is defined [p. 1225] Another i^assage quoted in t 

runs as follows [p. 3225] In the same section of Ins notes Ohitaley quotes . 

Madras decision .' It appears to mo that the upshot of all these clearly is tha -^iie 

present suit is not a suit for compensation for trosijass upon immovable property.” 

(1947) 34 A. I. R. 1947 Oudh 122 (125, 126). — Kichoai J "I have come to 

the conoTusioji that on Loth the points tho decision must be in tho appellant’s favour .... 
(Iliitiilqy in Note 43 to S. 60, T. P. Act [2nd (1945) Edn., p. i067J, Bummarises the law and 
tlio Note supports tho case of tho appellants.” 

(1947) 34 A. I. R. 1947 Oudh 98 (100). — Kml J. — “As observed by Ohitaley 
in Ihs Note 114 on S. 11 [Civil P. 0. 4th (1944) Edn.] an estoppel by consent decree can 
ari?^ only when the question raised in the subsequent suit was present to the minds of the 
Itariios and was actually dealt with by the consent decree. Tho question in all such cases, 
the learned author says, would be whether the parties did intend that the question at issue 
ahoild be finally settled between them by the consent decree and whether the consent 
deji-ee did actually settle that question.” 

(1947) 34 A. I. R. 1947 Peshawar 15 (18) (DB). — “All the authorities bearing 
01 the point •wore examined and the result of the examination was tlius stated in the 
^^dian Limitation Act by Ohitaley etc., 2nd (1942) Edn. page 1837 : ‘It would seem to 

*^;peac from an exami n ation of eases a fresh cause of action and time would run 

from that date.’ It is obvious that according to this view a fresh invasion of title would 
constitute a new cause of action for a suit from should commence to run.” 



